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WEBSTER   LUMBER   COMPANY,   Appi., 

V. 

KEYSTONE  LUMBER  &  MINING  COM- 
PANY et  al. 

(51  W.  Ya.  &45.) 

«1<  S«etloB  8  of  ebApter  74  of  tlto  Code, 
Te«ulrlBV  notiee  of  a  reserxatloB  of 
title  to  voods  and  chattels  sold  upon  con- 
dition precedent  to  be  recorded  in  the  clerk's 
office  of  the  county  court  of  the  county  where 
the  property  is,  does  not  apply  unless  pos- 
session of  the  property  be  delivered  to  the 
buyer. 

*Headnotes  by  Poffbnbasgbb,  J. 


2.  IVben  tlte  property  so  sold  is  a 
stmetnre  upom  tlie  real  estate  of  tlte 
▼eador,  capable  in  its  nature  of  being  made 
a  fixture,  and  It  is  agreed  between  the  par- 
ties that  it  shall  not  be  removed  until  paid 
for,  there  is  no  delivery  of  possession,  al- 
though the  buyer,  as  tenant  or  licensee  upon 
the  land,  has  the  use  of  such  property. 

8.  Tlie  "Webster  liuatber  C^ontpaay,  be- 
iBir  tbe  owner  of  a  traet  of  ttmbered 
land,  eoatraeted  vrltb  tbe  owner  of  a 
naiU  to  saw  tbe  timber,  and  with  Wheel- 
er ft  Miller  to  log  it.  By  the  original  con- 
tract, Wheeler  ft  Miller  were  to  construct  a 
railroad  on  the  lands  of  the  company,  at  their 
own  expense,  for  the  logging  of  the  timber ; 
but,  finding  themselves  unable  to  buy  the  ma- 
terials, the  Webster  Lumber  Company  bought 
and  paid  for  them,  and  had  them  shipped  to 


railroad    pwrposea 


Hon. — nature  of  raOroad, — wheth^  real  es- 
tato  or  pergonal  property* 

I.  Scope  of  note,  33. 
IL  At  common  law,  34. 
III.  By  etaiute,  35. 
rv.  FrancMeee,  36. 
T.  Rioht  of  way,  36. 
VI.  Ejectment,  40. 
YII.  Superittructwe. 

a.  In  general,  41. 
k  When    uee    for 

ceaaee,  41. 
c  Btruoturee   on   mortgaged  premieee, 
43. 

d.  When  the  euhfeoi  of  a  r^Uroad  mort- 

gage, 44. 

e.  Vendors'  liens,  44. 
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before  condemnortion. 

1.  Abandoned  roads,  44. 
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IX.  RoUing  stock,  49. 
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a.  Generally,  52. 

b.  Right  of  way  and  superstructures, 

53. 
c  Rolling  stock  and  construction  ma- 
terials, 55. 

d.  Rights  in  public  streets,  55. 

e.  The  English  rates,  56. 

XII.  Poles  and  wires,  56. 
XIII.  Conclusion,  58. 

I.  Bcope  of  note. 

In  Webstsb  Lcmbbb  Co.  v.  Ketstonb  Lum- 
««  L.  R  A.  3 


BEB  &  MiN.  Co.  the  court  did  not  attempt  to 
rest  its  conclusion  upon  authority.  "The  prin- 
cipal question  argued  in  this  case,"  to  quote 
from  tbe  opinion,  "is  whether  the  railroad  in 
question  Is  real  or  personal  property.  The  doc- 
trine of  fixtures  is  one  which  has  given  the 
courts  much  perplexity,  and  the  decisions  on 
that  question  are  numerous;  but  no  case  has 
been  found  which  stands  upon  the  state  of  facts 
presented  here."  It  may  be  said  at  once  that, 
although  the  inquiry  has  ranged  over  a  wide 
area,  no  "red-cow"  case  has  been  found.  None 
the  less  there  are  in  the  cases  collated  below 
several  that  shed  light  upon  the  question  In  the 
principal  case.  This  note  necessarily  covers  a 
wider  field,  since  It  embraces  decisions  respect- 
ing ordinary  commercial  railroads,  street  pas- 
senger railways,  and  private  transportation 
ways,  and  deals  with  franchises,  rights  of  way, 
and  railroad  equipment,  both  mobile  and  immo- 
bile. When  these  are  .to  be  deemed  real  estate, 
when  personal  property,  depends  sometimes  up- 
on the  common  law,  sometimes  upon  statutory 
enactments,  at  times,  also,  upon  circumstances 
of  almost  infinite  variety, — upon  the  diversity 
of  tbe  parties  in  interest,  and  upon  the  purpose 
to  be  subserved  in  assigning  the  subject-matter 
to  the  one  or  the  otber  class.  So  far  as  pos- 
sible the  cases  have  been  confined  to  those 
wherein  railroads  were  parties,  and  those  where- 
in what  Is  distinctively  railroad  property  or  in- 
terests were  involved ;  and  of  these  to  those 
directly  bearing  upon  the  subject  of  the  note. 

There  is  an  analogy  between  the  poles  and 
wires  of  a  line  of  telegraph  and  the  sleepers 
and  rails  of  a  railroad, — between  a  telegraph 
line  and  a  railway  as  an  entirety, — so  close  that, 
in  a  commentary  dealing  with  the  legal  status 
of  either  as  real  estate  or  personal  property  one 
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the  land  in  tU  own  name,  and  laid  down  by 
Wheeler  ft  Miller,  with  the  underatandlng  that 
they  were  to  be  and  remain  the  property  of 
the  Webster  Lumber  Company  until  paid  for 
by  Wheeler  &  Miller.  After  the  road  was 
thus  completed,  the  new  contract  was  re- 
duced to  writing,  and  it  was  therein^  stipu- 
lated that  the  Webster  Lumber  Company  was 
to  hold  and  own  all  materials  purchased  by 
It  in  its  own  name  until  further  transfer 
by  a  suMcient  bill  of  sale  therefor.  Wheeler 
&  Miller  becoming  Indebted  to  the  Keystone 
Lumber  &  Mining  Company,  said  company, 
in  an  action  at  law,  attached  the  railroad, 
and  had  it  sold  as  the  property  of  Wheeler 
ft  Miller,  at  which  sale  it  became  the  pur- 
chaser. Held,  that,  although  there  was  a  sale 
of  the  railroad  materials  by  the  Webster  Lum- 
ber Company  to  Wheeler  ft  Miller,  there  was 
not  a  delivery  of  the  possession  thereof  to 
the  buyers,  and,  although  no  notice  of  the 


reseryation  of  the  title  was  recorded,  the 
Keystone  Lumber  ft  Mining  Company  acquired 
no  title  to  the  materials  by  Its  purchase,  and 
equity  would  enjoin  it  from  removing  them. 

{Brannon,  J.,  dUtenis.) 
(March  15,  1902.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Webster  County 
enjoining  defendants  from  interfering  with 
the  materials  in  a  railroexl  which  defendants 
claimed  under  a  judgment  against  the  per- 
sons who  had  constructed  it.    Reversed  in 
part. 
The  facts  are  stated  in  the  opinion. 
Mr,  Henry  M.  Buasell,  for  appellant : 
Equity  has  jurisdiction  of  a  controversy 


expects  to  ilnd  the  cases  relating  to  the  other. 
And  when  It  is  remembered  that  the  posts  and 
wires  of  a  trolley  line  are  an  integral  part  of 
the  railway  itself,  to  omit  from  an  annotation 
of  this  character  telegraph  and  telephone  cases 
would  be  unwarrantable.  The  case  Is  not  so 
clear  for  embracing  decisions  respecting  con- 
duits for  gas,  water,  or  oil.  These  are  some- 
what, but  not  sufficiently,  analogous  to  compel 
their  inclusion,  and  they  have  not  been  taken 
in ;  but  it  is  thought  that  In  omitting  them  noth- 
ing has  been  lost  that  would  change  or  modify 
the  conclusions  to  be  drawn  from  the  author- 
ities presented. 

The  general  subjects  of  easements  and  fix- 
tures are  not  treated. 

II.    At  oommon  law. 

The  ancient  legal  maxim,  Quioquid  plantatur 
solo,  solo  cedit  (Broom,  Legal  Maxims,  299), 
lies  at  the  foundation  of  the  matter. 

It  is,  said  the  supreme  court  of  Illinois,  too 
plain  a  principle  to  require  argument  or  refer- 
ence to  authorities  that  there  is  a  marked  dif- 
ference between  real  and  personal  estate.  All 
commentators  and  Judicial  determinations  on 
the  subject  have  held  that  real  estate  embraces 
such  things  as  are  permanent,  fixed,  and  im- 
movable, and  which  cannot  be  carried  out  of 
their  places,  as  lands  and  tenements ;  while 
personal  property  Is  defined  to  be  goods,  money, 
and  all  other  movables  which  may  attend  the 
person  of  the  owner  wherever  he  may  think 
proper  to  go.  While,  however,  these  broad  and 
well-defined  distinctions  are  universally  ac- 
quiesced iu  and  enforced,  both  in  this  coun- 
try and  in  Great  Britain,  as  being  elementary 
and  lying  at  the  very  foundation  of  our  sys- 
tem of  Jurisprudence,  there  have  been,  and 
•till  are,  some  exceptions,  such  as  trade  fix- 
tures and  emblements  on  the  one  hand,  and 
heir  looms  on  the  other.  Hunt  v.  Bullock,  23 
111.  820. 

There  Is  no  universal  test  whereby  the  char- 
acter of  what  la  claimed  to  be  a  fixture  can  be 
abstractly  determined.  Neither  the  mode  of  an- 
nexation, nor  the  manner  of  use,  is  in  all  cases 
conclusive.  It  must  usually  depend  upon  the 
understanding,  express  or  tacit,  of  the  parties 
concerned.     Wheeler  v.  Bedell,  40  Mich.  693. 

That  a  railroad  iteelf,  including  the  ground 
and  superstructure,  as  well  as  the  depot  grounds, 
buildings,  and  turntables,  and  the  like,  are  real 
estate,  no  doubt  has  ever  been  expressed.  Palm- 
er V.  Forbes,  23  111.  30^1. 
66  L.  R.  A. 


That  the  Interest  of  a  railway  company  In  a 
street  is  real  estate  cannot  be  questioned.  New- 
ark ft  H.  Traction  Co.  v.  North  Arlington,  65 
N.  J.  L.  160,  46  Atl.  568. 

Rails  put  down  upon  a  railroad  become  a 
part  of  it  wherever  the  common  law  prevail 8« 
under  the  Inflexible  rule  that  whatever  Is  af- 
fixed to  the  freehold  becomes  a  part  of  the- 
realty,  except  certain  fixtures  erected  by  ten- 
ants Galveston,  H.  ft  H.  R.  Co.  v.  Cowdrey^ 
11  Wall.  459,  20  L.  ed.  199. 

The  general  rule  of  law  Is  that  buildings  an<f 
other  structures  erected  on  land  for  the  better 
enjoyment  of  it  become  identlfled  with,  part 
of,  and  go  with  the  land,  and  the  tenant  ha» 
no  right  at  any  time  to  remove  them.  Anciently 
the  law  was  more  strict  in  respect  to  making 
things  erected  upon  and  attached  to  the  land, 
directly  or  indirectly,  a  part  of  the  freehold 
than  In  modern  times.  As  civilization  has  ad- 
vanced, and  trade,  the  mechanic  arts,  and  other 
industries  have  multiplied  and  Increased  Id 
development,  and,  correspondingly,  their  neces- 
sities and  wants  of  reasonable  convenience, 
there  has  been  a  growing  relaxation  of  the 
strict  rule  of  law  mentioned  In  their  favor.  It 
is  the  policy  of  the  law  to  encourage  trade  man- 
ufactures and  transportation  by  affordfaig  them 
all  reasonable  facilities.  Buildings,  fixtures, 
machinery,  and  such  things  certainly  intended 
and  calculated  to  promote  them,  are  treated, 
not  as  part  of  the  land,  but  as  distinct  from  It. 
belonging  to  the  tenant,  to  be  disposed  of  or 
removed  at  his  will  and  pleasure.  The  excep- 
tions to  the  general  rule  are  well  settled,  and 
the  practical  difficulty  In  any  case  arises  in 
pointing  out  when  the  general  rule  or  the  ex- 
ception applies.  The  exception  does  not  depend 
upon  the  character  of  the  structure  or  thing 
erected,  or  whether  it  is  built  of  one  material 
or  another,  or  whether  it  be  set  in  the  earth  or 
upon  it,  but  whether  It  is  for  the  purposes  of 
trade  or  manufacture,  and  not  Intended  to  be- 
come identified  with,  and  part  of,  the  land ;  this 
is  the  test.  Western  N.  C.  B.  Co.  v.  Deal,  90  N. 
C.  110. 

To  express  it  otherwise,  the  time  came  In 
English  history  when  traders  and  manufactur- 
ers became  too  powerful  to  be  longer  despoiled 
of  their  possessions  with  Impunity,  and  the 
laws  made  by  landowners  for  landowners,  under 
which  they  seized  for  themselves  everything 
that  came  upon  the  soil,  could  not  be  enforced, 
and  had  to  be  more  or  less  tempered  with 
Justice.    In  these  later  times  no  single  interest 
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growing  out  of  tbe  attempt  to  sever  from 
the  real  estate  those  things  vrhich  belong  to 
it,  and  are  attached  to  it  and  contribute  to 
its  usefulness  and  value. 

Green  ▼.  PhUlipa,  26  Gratt.  752,  21  Am. 
Kep.  323;  Patton  v.  Moore,  16  W.  Va.  428, 
37  Am.  Rep.  789. 

The  attaching  creditor  takes  only  what 
the  debtor  had. 

Neill  V.  Rogers  Bros.  Produce  Co,  41  W. 
Va.  73,  23  S.  E.  702. 

The  purpose  and  intention  of  the  annexa- 
tion of  the  materials  were  that  they  should 
perpetually  remain  attached  to  the  real 
property,  and  that  they  should  never  be  re- 
moved at  any  time  or  for  any  purpose. 

H^rxthal  v.  HunsthaX,  45  W.  Va.  684,  32 
S.  E.  237 ;  Binlcley  v.  Forkiier,  117  Jnd.  176, 


3  L.  R.  A.  33,  19  N.  E.  753;  Galveston,  B.  i€ 
J?.  R.  Co.  V.  Co\Jcdrey,  11  Wall.  459,  20  L. 
ed.  199 ;  United  States  v.  Neu>  Orleans  &  O. 
R,  Co,  12  Wall.  362,  20  L.  ed.  434;  Patton 
V.  Moore,  16  W.  Va.  428,  37.  Am.  Rep.  789. 

Messrs,  W.  W.  Brannon  and  W.  E. 
Haymond  also  for  appellant. 

Messrs.  Mollohan,  MoCliiitle,  ic 
Hathewa  and  Unn  A  Byrne,  for  appel- 
lees. 

Poffenbarser,  J.,  delivered  the  opinion 
of  the  court: 

The  Webster  Lumber  Company,  a  West 
Virginia  corporation,  being  the  owner  of  a 
tract  of  land  situated  in  Webster  county, 
and  containing  about  4,000  acres,  having  up- 
on it  a  large  amount  of  timber,  contracted 


has  been  more  strong  In  defense  of  its  property 
than  railroads,  and  courts  have  gone  farther  to 
•ave  for  them  structures  built  upon  the  lands 
of  another  than  has  been  done  for  any  pri- 
vate litigant  in  a  like  situation.  Many  of  the 
practical' difficulties  referred  to  by  the  learned 
court  In  the  case  Just  cited  would  vanish  if 
justice  alone  were  the  determining  factor  in 
every  case,  and  the  whole  system  of  teclinical 
rules  that  give  to  one  man  the  property  of  an- 
other for  nothing,  simply  because  it  is  brought 
upon  his  land,  were  swept  away. 

III.  By  statute. 

Statutes  are  frequently  enacted  deflntng  the 
meaning  of  the  terms  "land."  "realty,"  "real 
property,**  etc.,  usually  in  connection  with  the 
aaaesament  and  collection  of  the  public  revenue. 
These  acts  are  couched  in  language  more  or 
less  comprehensive,  and  often  are  broad  enough 
to  inclode  alt  sorts  of  railroad  property.  An 
Arkansas  sUtnte  (Sandels  &  H.  Dig.  {  6401), 
for  Instance,  provides  that  the  terms  "real 
property"  and  "lands,**  wherever  used  in  that 
law,  shall  be  held  to  mean  and  include,  not 
only  land  Itself,  whether  laid  out  in  town  lots 
or  otherwise,  but  also  all  buildings,  struc- 
tures, improvements,  and  other  fixtures,  of  what- 
eyer  kind,  thereon,  and  all  rights  and  priylleges 
belonging,  or  in  anywise  appertaining,  thereto. 
A  statnte  of  Illinois  (Rev.  Stat.  chap.  120,  S 
16;  2  Starr  &  C.  Anno.  Stat.  2034)  makes  gas 
mains  and  pipes  laid  In  roads,  streets,  and 
alleys  personal  property,  to  be  listed  and  as- 
sessed as  such. 

The  legislature  of  a  sovereign  state  may, 
when  under  no  constitutional  inflrmiry,  ff  so 
disposed,  declare  every  species  of  property,  for 
the  purposes  of  taxation,  personal,  and  subject 
it  to  all  the  incidents  of  personalty ;  and  may 
require  any  part  of  real  estate  or  Its  accesso- 
ries to  be  listed,  taxed,  and  sold  for  nonpayment 
of  taxes,  and  authorize  the  purchaser  to  de- 
tach and  remove  the  parts,  whether  these  be 
standing  trees,  crops,  or  even  the  doors  and  win- 
dows of  a  dwelling.  Johnson  v.  Roberts,  102 
111.  655. 

The  legislature  has  power  to  enact  a  law 
declaring  the  right  of  way,  roadbed,  and  other 
property  used  in  operating  a  railroad  to  be 
personal  property  for  the  purposes  of  taxation. 
Missonri,  K.  &  T.  R.  Co.  v.  Labette  County,  9 
Kan.  A  pp.  545,  59  Pac.  383. 

A  taxing  statute  of  Illinois  at  one  time  pro- 
66  L,  R.  A. 


vided  that  the  track,  road,  or  bridge,  of  a  cor- 
poration should  be  held  to  be  personal  property, 
and  listed  and  assessed  as  such  in  the  town  or 
district  where  it  was  located  or  laid.  Later 
another  statute  relating  to  the  taxation  of 
bridges  over  navigable  waters  on  the  state  bor- 
ders was  enacted,  of  which  "the  sole  object 
.  .  .  was  to  declare  such  structures  real 
estate.**  Quincy  R.  Bridge  Co.  v.  Adams  Coun- 
ty, 88  111.  615. 

In  New  Jersey  an  electric  street  railroad  is 
real  estate  within  the  tax  laws.  Newark  &  H. 
Traction  Co.  v.  North  Arlington,  65  N.  J.  L. 
150,  46  Atl.  568. 

An  exemption  from  taxation,  granted  to  a 
railroad  corporation,  of  all  machines,  wagons, 
and  vehicles  belonging  to  the  company,  with 
all  their  works,  coupled  with  the  declaration 
that  they  shall  be  deemed  personal  estate.  Is 
held  in  Virginia  to  extend  to  and  to  cover 
depots,  engine  houses,  coal  yards,  and  other 
necessary  structures  and  real  estate.  Rich- 
mond V.  Richmond  &  D.  R.  Co.  21  Gratt.  604. 

A  statutory  definition,  for  the  purposes  of 
taxation,  of  real  estate  as  Inclusive  of  the 
ownership  or  possession  of,  or  the  claim  or  right 
to  the  possession  of,  land  and  Improvements, 
which,  in  turn,  include  all  buildings,  struetares, 
fixtures,  fences,  and  improvements  erected  upon,, 
or  afilxed  to,  the  land,  embraces  In  its  appli- 
cation to  railroads  the  ownership  or  possession 
of  the  land  upon  which  tracks  are  laid,  with 
engine  houses,  stations,  water  tanks,  ties,  rails, 
fences,  and  other  equipments  afilxed  to  the  soil. 
Huntington  v.  Central  P.  R.  Co.  2  Sawy.  503, 
Fed.  Caa  No.  6,911. 

There  cannot  be  the  slightest  doubt  that 
turnouts,  depot  grounds,  and  tbe  buildings  on  a 
railroad  right  of  way  are  real  estate.  All  of 
these  were  so  declared  by  I  42  of  the  act  of 
1872.    Union  Trust  Co.  v.  Weber,  90  III.  346. 

It  is  to  the  statute,  and  not  to  tbe  common 
law,  that  one  must  look  to  determine  whether 
mains  running  under  the  city  streets  are  to  be 
regarded,  for  the  purposes  of  taxation,  as  real 
estate  or  not,  as  It  is  entirely  a  matter  of 
statutory  regulation.  People  ew  rcl.  Citizens* 
Gaslight  Co.  v.  Brooklyn,  39  N.  Y.  81. 

Sometimes  by  the  lew  Boripta  railroad  rolling 
stock  is  declared  to  be  personal  property,  or, 
vice  versa,  fixtures;  but  the  courts  do  not  al- 
ways accept  the  declaration  as  controlling  Ju- 
dicial action.  Scott  v.  Clinton  &  S.  R.  Co.  6 
Biss.  520,  Fed.  Cas.  No.  12,527;  Chicago  &  N. 
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with  <«e  person  or  firm  to  saw  this  timber, 
and  on  the  22d  day  of  October,  1895,  entered 
into  a  contract  with  Joseph  L.  Wheeler  and 
Harry  A.  Miller,  by  which  said  Wheeler  & 
Miller  agreed  to  construct  a  standard-gauge 
railroad  from  a  point  near  Glade  station,  on 
the  West  Virginia  Central  &  Pittsburg  Rail- 
road, up  to  the  timber  standing  on  the  com- 
pany's land,  at  their  proper  cost  and  ex- 
pense, and  all  roads  and  tramways  through 
said  tract  of  land  necessary  to  the  removal 
of  the  timber  therefrom,  and  also  to  furnish 
at  their  own  expense  all  necessary  appli- 
ances, locomotives,  tools,  trucks,  etc.,  needed 
to  operate  said  railroad.  They  were  to  have, 
free  of  charge,  all  rights  and  privileges  nec- 
essary to  construct  and  operate  the  railroad 
in  delivering  the  timber  at  the  mill.    They 


agreed  to  cut,  fell,  and  deliver  all  the  timber 
on  that  tract  of  land  to  the  miUdam  to  be 
located  near  Glade  Run  station,  cleaning  up 
all  the  saw  timber  as  they  should  go.  They 
were  thus  to  deliver  .logs  to  make  not  less 
than  30,000  feet  of  lumber  for  each  working 
day  for  at  least  eight  months  in  the  year,  or 
a  total  of  not  less  than  6,000,000  feet  an- 
nually, until  the  timber  should  all  be  taken 
off  the  land,  unless  prevented  by  accident, 
strikes  among  men,  or  other  causes  over 
which  they  could  have  no  control.  For  this 
service  Wheeler  &  Miller  were  to  receive  $4.- 
60  for  each  1,000  feet  of  timber,  except  the 
beech,  birch,  and  maple,  and  for  each  1,000 
feet  of  beech,  birch,  and  maple  that  they 
should  cut  and  deliver  as  aforesaid,  they 
were  to  have  $4.    The  contract  contained  a 


W.  R.  Co.  V.  Ft  Howard,  21  Wis.  45,  91  Am. 
Dec.  458. 

IV.  Franchi3e8. 

The  franchise  of  a  railroad  corporation  can- 
not, in  eeueral,  be  reckoned  as  a  part  of  its 
realty.  It  is  classed  as  an  incorporeal  heredit- 
ament, although  it  has  no  inheritable  quality. 
When  the  road  is  constructed  the  franchise  se- 
cures to  its  possessor  the  right  to  operate  It 
under  the  conditions  and  with  the  privileges 
named  in  its  charter ;  but  this  does  not  give 
the  franchise  the  character  of  realty.  It  is  an 
Incorporeal  right  annexed  in  some  general  sense 
to  the  road  when  constructed ;  but  it  is  no  part 
of  the  laud,  nor  any  interest  in  the  land,  al- 
though it  may  enhance  its  value.  People  eg 
rel.  Panama  R.  Co.  v.  Tax  Comrs.  104  N.  T. 
240,  10  N.  B.  437. 

The  franchise  of  a  railroad  corporation  is 
connected  with,  and  almost  inseparable  from, 
the  real  estate  owned  by  the  company  for  rail- 
road purposes.  It  is  true  that  a  railroad  com- 
pany may  have  a  franchise  to  build  and  use 
a  railroad  before  it  acquires  the  land  and  right 
of  way  upon  which  to  construct  and  operate 
It.  But  it  is  difficult  to  say  in  what  manner 
such  a  company,  after  acquiring  such  property, 
could  dispose  of  all  its  real  estate,  and  wholly 
and  permanently  abandon  It,  without  forfeit- 
ing its  franchises.  Union  Trust  Co.  v.  Weber, 
06  111.  346. 

A  municipal  grant  to  a  street  railway  com- 
pany of  a  franchise  to  lay  tracks  and  run  cars 
In  certain  streets,  without  limitation.  In  point 
of  time,  to  its  continuance  or  reservation  of 
any  direct  power  to  terminate  it,  amounts  to 
an  immediate  grant  of  an  interest  of  a  free- 
hold in  the  soil ;  and  the  rails,  when  laid,  be- 
come a  part  of  the  real  estate,  and  the  exclu- 
sive right  to  maintain  them  Is  perpetually  vest- 
ed in  the  grantee  and  its  successors  and  as- 
signs. Milhau  V.  Sharp,  27  N.  Y.  611,  84  Am. 
Dec.  314. 

It  is  not  necessary  to  define  the  precise  na- 
ture and  extent  of  the  property  of  a  railway 
company  in  a  city  street,  said  the  Illinois  su- 
preme court  in  deciding  on  the  liability  of  a 
street-railway  corporation  to  be  assessed  for 
the  paving  of  a  street  along  which  it  operated ; 
but  It  Is  certain  that  It  has  a  franchise  ap- 
purtenant thereto,  and,  through  this  franchise, 
a  right  to  occupy  part  of  the  street,  and,  so 
far  as  Is  necessary  to  run  Its  cars, — an  exclu- 
06  L.  R.  A. 


slve  right ;  and  this  right  Is  secured  for  a  long 
term  of  years.  The  franchise  and  the  right  of 
occupancy  constitute  a  property  fixed  and  im- 
movable in  Its  character,  like  realty,  and  it  Is 
recognized  and  protected  by  the  law  as  Ailly  as 
a  fee  simple  in  land.  Chicago  v.  Baer,  41  111. 
306. 

A  municipal  grant  to  a  street  railway  com- 
pany to  lay  a  track  and  run  cars  In  the  streets 
is  a  grant  in  fee,  vesting  In  the  grantee  an  In- 
terest In  the  streets  In  perpetuity  to  the  extent 
needful  for  the  purposes  of  a  street  railroad. 
People  V.  O'Brleu,  111  N.  T.  1,  2  L.  R.  A.  255. 
7  Am.  St.  Rep.  684.  18  N.  E.  692. 

A  franchise  of  a  street  surface  railway  com- 
pany to  operate  a  line  of  passenger  cars  in  a 
named  street  Is,  both  at  common  law  and  by  the 
New  York  statute  (Laws  1899,  chap.  712). 
real  estate,  being  classified  as  an  incorporeal 
hereditament.  Thompson  v.  Schenectady  R. 
Co.  124  Fed.  274. 

A  statute  authorizing  a  mechanlc*s  Hen  upon 
a  railroad  or  any  other  structure  does  not  en- 
title an  unpaid  laborer  to  a  Hen  upon  a  street 
railway,  since  the  fee  of  the  streets  Is  In  the 
municipality  for  the  public  use,  and  the  rail- 
way company  has  no  estate  in  land,  but  only 
a  license  to  use  and  occupy,  for  certain  purposes, 
a  part  of  the  public  easement.  Front  Street 
Cable  R.  Co.  v.  Johnson,  2  Wash.  112.  11  L. 
R.  A.  698,  25  Pac.  1084. 

The  streets  of  New  Orleans  are  the  common 
property  of  all  Its  Inhabitants,  and  are  held 
In  trust  for  their  use  and  benefit.  The  city 
has  no  power  to  alienate  the  soil,  or  to  sell  or 
grant  the  exclusive  use  of  any  street :  but  it  Is 
authorized  and  required  to  regulate  such  use, 
and  cannot  devest  itself  of  that  authority  and 
obligation,  for  it  Is  part  of  the  police  power, 
and  Inalienable.  The  city  has  specific  author- 
ity to  compel  all  lines  of  railway  upon  the 
same  street  to  use  the  same  track.  It  follows, 
therefore,  that  no  railway  company  can  be  the 
absolute  owner  of  a  roadbed  and  track  estab- 
lished in  a  street  in  New  Orleans ;  but  Its 
ownership  is  qualified  by  the  fact  that  the 
ownership  of  the  «oIl  is  vested  in  the  public, 
and  that  the  authority  to  administer  and  reg- 
ulate the  use  of  the  street  resides  Inalienably  In 
the  municipal  corporation.  State  e»  rel.  New 
Orleans  v.  King,  104  La.  736,  29  So.  359. 

y.  Right  of  looy. 

Right  of  way,  in  Its  strict  meaning,  la  the 
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pitn-ision  by  whicb,  in  case  the  Webster 
Lumber  Company  should  fail  to  find  a  mar- 
ket for  the  sale  of  their  timber,  and  thus 
render  it  impossible  for  Wheeler  &  Miller  to 
continue  their  operations  under  the  contract, 
and  they  should  desire  it,  the  Webster  Lum- 
ber Company  might  purchase  the  railroad, 
its  equipments,  appliances,  and  all  the  im- 
provements necessary  for  the  cutting  and  re- 
moval of  said  timber  in  the  manner  and  up- 
on the  terms  set  forth  in  the  contract.  It 
also  contained  a  clause  by  which  the  lumber 
company  boimd  itself  to  furnish  enough  tim- 
ber to  make  35^000,000  feet  of  lumber.  If  so 
much  could  not  be  found  upon  the  tract  of 
land  mentioned,  they  were  to  make  up  the 
timber  from  oth^  lands  near  said  tract.  Un- 
der this  contract  Wheeler  &  Miller  began  the 


construction  of  the  railroad  soon  after  the 
contract  was  made.  Along  in  December, 
1895,  as  stated  by  the  president  of  the  lum- 
ber company.  Miller,  whose  deposition  is  not 
taken  in  the  cause,  began  writing  letters  to 
the  president  of  the  company,  who  was  also 
Tice  president  of  a  national  bank  at  Con- 
nellsville,  Pennsylvania,  wanting  to  know  if 
Wheeler  &  Miller  could  not  borrow  some 
money  from  that  bank.  The  bank  refused 
to  make  the  loan,  and  Miller, went  to  Con- 
nellsville  and  told  the  officials  of  the  com- 
pany that  imless  the  company  would  buy  the 
rails,  splice  bars,  spikes,  and  ties,  and  put 
them  in  the  road,  it  would  be  impossible  for 
them  to  go  on  with  their  contract.  Mr.  Kil- 
patrick,  president  of  the  company,  says  they 
told  Mr.  Miller  they  would  not  buy  the  rails 


right  of  pasaaffe  over  another  man's  grround ; 
and.  In  Its  legal  and  generally  accepted  mean- 
ing In  reference  to  a  railroad,  it  Is  a  mere  ease- 
ment In  tlie  land  of  others,  obtained  by  lawful 
condemnation  to  public  use,  or  by  purchase. 
Williams  v.  Western  Union  B.  Co.  50  Wis.  71, 
5  N.  W.  482. 

A  railroad  company  has  only  an  easement 
in  the  land  for  its  right  of  way  or  tracks.  It 
does  not  acquire  the  fee ;  but  It  does  acquire  a 
perpetual  and  continuous  easement  so  long  as 
it  uses  it  for  such  purpose.  The  owner  of  the 
fee  is  not  entitled  to  use  the  land  at  the  same 
time;  but  the  company  Is  entitled  to  the  ex- 
clusive use.  Union  Depot  Co.  v.  Frederick,  117 
Mo.  152,  21  8.  W.  1118,  1130,  26  S.  W.  350; 
St.  Louis.  K.  &  N.  W.  B.  Co,  v.  Clark,  121  Mo. 
160.  26  L.  R.  A.  751,  25  8.  W.  192,  906. 

The  right  of  way  acquired  by  a  railroad  com- 
IMiny,  though  technically  an  easement,  yet  re- 
quires for  its  enjoyment  a  use  of  the  land  per- 
manent in  its  nature  and  practically  excluslye. 
Hazen  v.  Boston  &  M.  R.  Co.  2  Gray,  574. 

The  term  "easement,**  as  employed  in  respect 
of  a  railroad  right  of  way,  Is  not  used  In  a 
strict  technical  sense,  but,  rather,  has  the 
meaning  of  an  interest  in  the  land, — ^not  a 
right  in  common  with  the  owner  or  others. 
Bojce  y.  Missouri  P.  R.  Co.  168  Mo.  583,  58 
L.  R.  A.  442,  68  8.  W.  920. 

The  right  of  way  of  a  railroad  Is  not  the 
easement  spoken  of  in  the  old  law  books,  but 
is  peculiar  to  the  use  of  a  railroad,  which  is 
nBoally  a  permanent  improvement,  a  perpetual 
highway  of  travel  and  commerce,  and  will 
rarely  be  abandoned  by  nonuser.  The  ex- 
clusive use  of  the  surface  is  acquired,  and 
damages  are  assessed,  on  the  theory  that 
the  easement  will  be  perpetual ;  so  that  ordi- 
narily the  fee  is  of  little,  or  no,  value,  unless 
the  land  is  underlaid  by  a  quarry  or  mine. 
Smith  V.  HalU  103  Iowa,  95,  72  N.  W.  427. 

The  term  "right  of  way*'  has  a  twofold  sig- 
nificance. It  is  sometimes  used  to  mean  the 
mere  intangible  right  to  cross :  a  right  of 
crossing;  a  right  of  way.  It  is  often  used 
otherwise  to  mdicate  that  strip  which  the  rail- 
road company  appropriates  for  use,  and  upon 
vhich  it  builds  its  roadbed.  Keener  v.  Union 
P.  R.  Co.  31  Fed.  126;  Joy  v.  St.  Louis,  138 
U.  S.  44,  34  L.  ed.  857,  11  Sup.  Ct.  Rep.  243. 

The  right  of  way  of  a  railroad  company  is  an 
easement  in  the  land  within  Its  limits.  It  Is 
a  vested  and  exclusive  right.  It  is  a  freehold 
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interest  in  the  soil  having  all  the  properties' of 
realty.  If  it  belonged  to  an  Individual  It  would 
descend  to  his  heirs,  and  it  can  be  conveyed  only 
by  deed.  Within  its  boundaries,  property  used 
In  constructing  and  operating  the  railroad,  at- 
tached to  the  soil  and  annexed  to  the  easement, 
becomes  a  part  of  the  real  estate.  Northern 
P.  R.  Co.  V.  Carland,  5  Mont.  146,  3  Pac. 
134. 

The  phrase  "right  of  way*'  does  not  necessa- 
rily mean  a  right  of  passage  merely ;  it  may 
mean  one  thing  In  a  grant  to  a  natural  person 
for  private  purposes,  and  another  thing  In  a 
grant  to  a  railroad  for  public  purposes, — 
things  as  dlfterent  as  are,  respectively,  the  pur- 
poses, uses,  and  necessities.  New  Mexico  v. 
United  States  Trust  Co.  172  U.  S.  171,  43  L.  ed. 
407,  19  Sup.  Ct  Rep.  128. 

The  term  "roadway,"  as  applied  to  railroads, 
has  a  wider  slffuiflcatlon  than  "roadbed,"  and 
includes  whatever  space  of  ground  the  company 
I^  allowed  by  law  upon  which  to  construct  its 
roadbed  and  lay  its  track.  Although  the  phrase 
"right  of  way"  Is  generally  used  to  designate 
the  ground  whereon  a  railway  company  may 
lay  tracks  and  build  its  needful  buildings,  yet 
frequently  "roadway"  is  used  as  synonymous 
therewith ;  hence,  in  speaking  of  geographical 
extent,  whatever  Is  Included  In  the  former  is 
also  included  In  the  latter.  San  Francisco  v. 
Central  P.  R.  Co.  63  Cal.  467. 

The  right  of  way  or  roadway  of  a  railroad 
company  includes  not  only  the  strip  of  ground 
upon  which  the  main  line  Is  constructed,  but, 
as  well,  all  ground  necessary  for  the  construc- 
tion of  side  tracks,  turn-outs,  connecting  tracks, 
station  houses,  freight  houses,  and  all  other  ac- 
commodations necessary  to  accomplish  the  ob- 
ject of  its  incorporation.  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Cass  County,  8  N.  D.  18,  76  N.  W. 
239. 

An  easement  merely  gives  to  a  railroad  com- 
pany a  right  of  way  In  the  land, — that  Is,  the 
right  to  use  the  land  for  its  purposes.  This 
Includes  the  right  to  employ  the  land  taken  for 
the  purpose  of  constructing,  maintaining,  and 
operating  a  railroad  thereon.  Under  this  right, 
the  company  has  the  free  and  perfect  use  of  the 
surface  of  the  land  so  far  as  is  necessary  for 
all  its  purposes,  and  the  right  to  use  as  much 
above  and  below  its  surface  as  may  be  needed. 
This  would  include  the  right  to  tunnel  the  land, 
to  cut  embankments,  to  grade  and  make  road- 
beds, to  operate  and  maintain  a  railroad  with 
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and  the  material  for  tliem,  and  that,  if  they 
did  buy  them  at  all,  the  purchase  would  be 
made  for  the  company,  and  that  finally  it 
was  agreed  between  Miller  and  the  company 
that  the  company  would  buy  the  material 
necessary  to  complete  the  road  at  its  own 
cost,  and  would  own  the  material  until  such 
time  as  Wheeler  &  Miller  would  be  able  to 
buy  it  from  them.  Wheeler  &  Miller  were 
to  pay  a  rental  of  50  cents  per  thousand  feet 
on  the  timber  they  should  deliver,  and  also 
to  pay  the  interest  on  the  money  to  be  in- 
vested in  the  materials;  the  rental  to  be  de- 
ducted from  the  money  to  become  due  them 
for  the  timber  cut  and  delivered  at  the  con- 
tract price.  This  occurred  in  January,  1896, 
and  at  the  time  of  the  making  of  this  ar- 
rangement and  agreement  the  company  gave 


Mr.  Miller  $400,  to  be  used  in  the  purchase 
of  ties  for  the  road,  the  receipt  for  the 
payment  of  the  ties  to  be  taken  by 
Wheeler  &  Miller  in  the  name  of  the  Web- 
ster Lumber  Company,  and  the  money 
was  so  expended  and  the  receipts  taken. 
Afterwards  $500  more  was  paid  by  the  com- 
pany to  them,  and  used  in  the  same  way. 
These  two  items  are  carried  into  the  ac- 
counts between  the  lumber  company  and 
Wheeler  &  Miller  in  such  way  as  to  leave 
it  uncertain  as  to  the  exact  nature  of  the 
transaction.  Kilpatrick  and  J.  B.  Balaley, 
secretary  of  the  company,  attribute  that  to 
the  carelessness  or  incompetence  of  their 
bookkeeper.  There  is  no  doubt  whatever 
that  the  money  was  paid  and  handled  in  the 
manner  stated  by  Kilpatrick.    Wheeler  was 


one  or  more  lines  of  track  with  proper  sta- 
tioDB,'  depots,  turnouts,  and  other  appurtenances 
of  a  railroad.  The  former  proprietor  of  the 
soil  still  retains  the  fee  of  the  land,  and  his 
right  to  the  land  for  every  purpose  not  in- 
compatible with  the  rights  of  the  railroad  com- 
pany. Upon  the  discontinuance  and  abandon- 
ment of  the  right  of  way,  the  entire  and  exclu- 
sive property  and  right  of  enjoyment  revest  In 
the  proprietor  of  the  soil.  After  the  condem- 
nation and  payment  of  damages,  the  soli  and 
freehold  belong  to  the  owner  of  the  land,  sub- 
ject to  the  easement  or  encumbrance;  and  such 
landowner  has  the  right  to  use  the  condemned 
property,  provided  such  use  does  not  Interfere 
with  the  use  of  the  property  for  railroad  pur- 
poses. Kansas  C.  R.  Co.  v.  Allen,  22  Kan.  285, 
31  Am.  Rep.  190. 

The  statement  is  quoted  in  full,  and  adopted,. 
In  East  Tennessee,  V.  &  G.  R.  Co.  v.  Telford, 
80  Tenn.  293,  10  L.  R.  A.  855,  14  S.  W.  776, 
and  of  this  latter  decision  it  was  afterwards 
said  that  It  so  clearly  stated  the  nature  of 
an  easement  for  railroad  right-of-way  purposes 
that  it  was  hopeless  to  add  anything  to  what 
was  there  said.  McLemore  v.  Memphis  ft  C. 
R.  Co.   (Tenn.)  69  S.  W.  338. 

The  Interest  or  rii^ht  of  way  In  the  land  re- 
quired for  the  construction  of  a  railroad  Is 
part  of  the  realty.  Louisville,  N.  A.  &  C.  R.  to. 
V.  Boney,  117  Ind.  601,  3  L.  R.  A.  435,  20  N. 
E.  432. 

The  land,  roadbed,  and  right  of  way  of  a 
railroad  company,  and  whatever  is  thereunto 
appurtenant,  are  real  estate,  and  are  within  the 
terms  "building,"  "erection,"  or  "Improvement," 
in  a  mechanic's  lien  law.  Nellson  v.  Iowa 
Kastern  R.  Co.  51  Iowa,  184,  33  Am.  Rep.  124, 
1  N.  W.  434. 

'*No  one  can  question,"  Is  the  concession  of 
the  Arlasona  supreme  court,  "that  a  right  of  way 
Is  an  Interest  In  the  realty."  Atlantic  &  P. 
R.  Co.  V.  Lesueur,  2  Ariz.  428,  1  L.  R.  A.  244,  2 
Inters.  Com.  Rep.  189,  19  Pac.  157. 

While  a  railroad  does  not  acquire  the  fee  of 
Its  right  of  way,  It  does  acquire  a  perpetual 
and  continuous  easement  as  long  as  It  uses  It 
for  railroad  purposes ;  and  the  owner  of  the 
fee  Is  not  entitled  to  use  the  land  at  the  same 
time,  for  the  railroad  company  Is  entitled  to  its 
exclusive  use.  Boyce  v.  Missouri  P.  R.  Co.  168 
Mo.  683,  68  L,  R.  A.  442,  68  S.  W.  920. 

Inasmuch  as  there  Is  a  constitutional  pro- 
vision (Bill  of  Rights,  $  13)  In  Illinois  that 
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the  fee  of  land  taken  for  railroad  tracks  with- 
out the  consent  of  the  owner  shall  remain  In 
such  owner  subject  to  the  use  for  which  it  Is 
taken,  a  railroad,  by  condemnation  proceedings, 
acquires  only  an  easement  In  land  taken  for  a 
right  of  way.  Lafayette,  B.  A  M.  R.  Co.  v. 
Wlnslow,  66  111.  219. 

A  railroad  company,  by  an  Implied  grant  or 
condemnation,  takes  only  an  easement  for  nec- 
essary railroad  purposes  in  the  land  delimited 
as  right  of  way,  and  the  fee  Is  In  the  owner  of 
the  servient  estate,  who,  by  making  such  use  of 
the  land  within  the  limits  of  the  right  of  way  as 
Is  not  inconsistent  with  the  operation  of  the 
railroad,  does  not  act  adversely  to  the  company, 
and  cannot  oust  It  of  Its  right.  Bast  Tennessee, 
V.  &  G.  R.  Co.  V.  Telford,  89  Tenn.  293.  10 
L.  R.  A.  855,  14  S.  W.  776. 

The  right  acquired  by  a  railroad  company 
through  condemnation  proceedings  Is  that  of 
location,  construction,  and  convenient  use  of 
land  for  railway  purposes,  and  to  take,  remove, 
and  use,  for  the  construction  and  repair  of  the 
road  and  its  appurtenances,  any  earth,  gravel, 
stone,  timber,  or  other  materials  that  may  be 
necessary  for  any  of  these  purposes ;  but  the  fee 
of  the  land,  even  after  this,  remains  In  the 
landowner.  Cummins  v.  Des  Moines  ft  St.  L. 
R.  Co.  63  Iowa,  397,  19  N.  W.  268. 

Entry-  upon  land  by  the  consent  of  the  land- 
owner, and  the  construction  and  operation  there- 
on of  a  railroad  continuously  for  more  than 
two  score  years,  with  dally  acts  of  ownership 
and  train  transits,  by  a  corporation  having  a 
chartered  power  to  acquire  lands  for  railroad 
purposes,  gives  a  railroad  company  title  by 
prescription  to  Its  right  of  way.  Louisville  &  N. 
R.  Co.  V.  Smith,  12»  Fed.  1. 

A  government  grant  to  a  railroad  corpora- 
tion for  the  construction  of  Its  road  of  a  right 
of  way  200  feet  wide,  Including  all  necessary 
grounds  for  stations,  workshops,  depots,  ma- 
chine shops,  switches,  side  tracks,  turntables, 
and  water  stations,  conveys,  not  merely  an  ease- 
ment or  right  of  passage,  but  an  interest  which 
Is  real  estate  of  a  corporeal  quality,  and  to 
which  the  principles  of  such  apply, — especially 
the  elementary  one  that  erections  upon  It  be- 
come a  part  of  It.  New  Mexico  v.  United  States 
Trust  Co.  172  U.  S.  171,  48  L.  ed.  407,  19  Sup. 
Ct.  Rep.  128. 

Notwithstanding  a  railroad  corporation  ob- 
tains a  right  of  way  by  a  deed  of  bargain 
and  sale,  with  warranty  running  to  It,  Its  sue- 
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pat  upon  the  stand  as  a  witness  against  the 
'Company,  and  admitted  that  the  money  was 
received  and  expended  in  that  way.  All  the 
Tails  and  oth^r  materials  that  went  into  the 
Toad  were  purchased  by  and  in  the  name  of 
the  Webster  Lumber  Company.  They  were 
consigned  to  -  the  company.  The  company 
pnrchaaed  them,  but  Kilpatrick  gave  his 
personal  guaranty  that  they  would  be  paid 
for  hy  the  company.  They  were  paid  for  by 
the  company.  These  materials  were  all 
placed  in  the  road  by  Wheeler  ft  Miller  by 
February  15,  1896.  The  rolling  stock  of  the 
road,  MMisisting  of  a  locomotive,  some  log 
trucks  or  cars,  and  all  the  other  tools  used 
hy  Wheeler  &  Miller,  were  purchased  by 
them.  The  company  furnished  no  mobey  for 
that  purpose.    The  engine  and  cars  cost  $5,- 


600,  on  which  Wheeler  ft  Miller  paid  $1,500 
or  $2,000  cash,  and  the  balance  of  the  pur< 
chase  money  was  secured  by  articles  of 
agreement  reserving  title  to  the  property 
until  the  performance  of  the  conditions  in 
respect  to  payment  of  the  purchase  money, 
in  the  form  or  nature  of  rental  rates.  On 
the  19th  day  of  August,  1896,  a  new  con- 
tract was  made  reciting  the  inability  of 
Wheeler  ft  Miller  to  comply  with  their 
agreement  of  October  22,  1895,  in  respect  to 
the  purchase  of  the  rails,  ties,  and  other  ma- 
terials  for  the  constructiim  of  the  railroad, 
and  the  investment  by  the  Webster  Lumber 
Company  of  $7,874.52  in  said  materials,  in 
consideration  of  which  it  was  understood 
and  agreed  that  Wheeler  ft  Miller  should  be 
paid  only  the  sum  of  $4  per  thousand  feet 


ixaaoTs  and  assigns,  with  habendum  to  It  and 
them  to  their  own  proper  use,  benefit,  and 
behoof  forever  in  fee  simple,  although  condi- 
tioned to  be  void  if  the  then  contemplated  rail- 
road be  not  established  alone  the  right-of-way 
«trip, — such  railroad  corporation  acquires  mere- 
ly a  right  of  way  for  a  railroad,  granted  to  an 
entity  having  a  franchise,  and  extending  only 
to  such  assigns  and  successors  as  may  be  as- 
signees of  its  or  some  other  franchise  to  es- 
tablish and  run  a  railroad :  and  such  grant 
conveys  no  fee  in  the  land,  nor  any  estate 
-capable  of  being  separated  from  such  franchise, 
either  by  execution  sale  or  voluntary  convey- 
ance, bat  merely  an  easement  In  the  land  to  en- 
able the  grantee  to  perform  its  function  of  mak- 
ing and  maintaining  a  public  highway,  the  fee 
-of  the  soil  remaining  in  the  grantor.  East  Ala- 
bama B.  Co.  V.  Doe,  114  U.  S.  340,  29  L.  ed. 
136,  5  Sup.  Ct.  Bep.  869. 

A  deed  to  a  turnpike  company  In  form  sofli- 
-clent  to  convey  the  fee  of  a  strip  of  land  4 
rods  wide,  but  which  adds  to  the  description  of 
the  premises  conveyed  the  words  "for  the  use 
of  a  plank  road,**  must  be  construed  as  a 
conveyance  of  an  easement  only,  not  the  fee; 
and  the  owner  of  the  servient  land  is  entitled 
thereafter  to  damages  when  the  strip  is  con- 
veyed to  a  railroad  company,  and  converted  in- 
to a  railroad  right  of  way.  Robinson  v.  Mis- 
•Isquoi  B.  Co.  59  Vt  426,  10  Atl.  622. 

An  instrument  whereby  a  landowner  grants 
to  a  railroad  company  a  full  and  free  right  of 
way  of  a  stated  width  in,  upon,  and  through 
his  lands,  for  the  construction  and  use  of  the 
road,  and  covenants  to  execute  and  acknowledge 
In  due  form,  when  required,  a  deed  of  convey- 
ance In  fee  simple,  vests  in  the  railroad  cor- 
poration only  an  easement  and  the  right  to  an 
ttsement  for  railroad  purposes,  not  title  to  the 
land  Itself  in  fee  simple  absolute,  so  as  to  en- 
title the  railroad  company  to  sink  wells  there- 
on and  draw  therefrom  mineral  oil  against  the 
will  and  obJectioQ  of  the  owner  of  the  servient 
and  adjacent  estate.  Uhl  v.  Ohio  River  R.  Co. 
51  W.  Va.  106,  41  S.  B.  840.  Dent,  P.  J.,  in 
this  case,  dissents  with  picturesque  and  pious 
rhetoric ;  but  the  decision  appears  to  be  sus- 
tained by  the  authorities. 

The  like  conclusion  was  reached  in  Lockwood 
▼.  Ohio  River  B.  Co.  43  C.  C  A.  202,  103  Fed. 
243. 

A  deed  conveying  a  strip  of  land  to  a  rail- 
road company  specifically  as  a  right  of  way  for 
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railroad  purposes  vests  no  greater  interest  in 
the  grantee  than  it  would  acquire  by  condemna- 
tion proceedings  under  the  statute;  and,  while 
the  company  is,  of  course,  authorized  to  build 
thereon  a  main  track  and  such  switches  and 
side  tracks  as  may  be  necessary  to  the  opera- 
tion of  the  main  track,  it  is  not  entitled  to 
make  up  a  yard  system  for  the  switching  and 
storage  of  trains  of  cars  to  the  detriment  of  the 
grantor's  enjoyment  and  use  of  his  adjacent 
lands.  Such  a  grant  conveys  only  an  ease- 
ment for  the  stated  purpose,  and  not  a  fee. 
Missouri,  K.  ft  T.  R.  Co.  v.  Anderson  (Tex. 
Civ.  App.)  81  8.  W.  781. 

A  writing  whereby  a  landowner  releases  to 
a  railroad  company  a  right  of  way  100  feet 
wide  through  his  land  grants  an  easement  for 
railroad  purposes,  and  leaves  the  fee  in  the 
owner  subject  to  the  servitude.  Cincinnati,  H. 
&  D.  R.  Co.  V.  Wachter.  70  Ohio  St  113,  70 
N.  K.  974. 

A  grant  to  a  railroad  company  of  a  right  of 
way  for  railroad  purposes  conveys  no  more 
than  an  incorporeal  hereditament  an  easement 
only,  leaving  the  fee  in  the  owner  of  the  serv- 
ient estate.  This  is  unaffected  by  the  circum- 
stance that  the  railroad  charter  may  empower 
the  grantee  to  acquire  by  condemnation  a  great- 
er interest  Cincinnati,  I.  St.  L,  &  C.  R.  Co.  v. 
Gelsel,  119  Ind.  77,  21  N.  B.  470. 

A  full  covenant  and  warranty  deed  from  a 
landowner  to  a  private  corporation,  granting 
the  right  of  way  for  a  railroad  running  from 
a  marl  bed  to  its  works  for  making  cement, 
described  as  a  strip  of  land  40  feet  wide  and 
952  feet  long,  conveys  only  an  easement,  and, 
upon  the  unequivocal  abandonment  of  the  rail- 
road, the  land  reverts  to  the  owner  of  the 
servient  estate.  Jones  v.  Van  Bochove,  103 
Mich.   98,   61   N.   W.   342. 

A  grant  of  a^  right  of  way  to  a  railroad  vests 
in  it  only  a  continuous  easement,  and,  on  the 
abandonment  of  the  road  there  is  a  rever- 
sion to  the  owner  of  the  fee.  McLemore  v. 
Memphis  &  C.  R.  Co.   (Tenn.)  69  8.  W.  338. 

When  a  railroad  right  of  way  is  abandoned 
the  easement  Is  extinguished,  and  the  land  dis- 
charged of  its  burden.  The  right-of-way  strip 
thereupon  reverts  to  the  owner  of  the  servient 
estate.  Missouri  P.  R.  Co.  v.  Bradbury  (Mo. 
App.)   79  S.  W.  966. 

In  condemnation  cases  by  a  railroad  for  a 
right  of  way  the  fee  does  not  pass,  but  re- 
mains la  the  owner,  subject  to  the  use.     The 
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for  tie  timber  stocked,  except  beech,  birch, 
and  maple,  and  $3.50  per  thousand  feet  for 
the  beech,  birch,  and  maple,  being  50  cents 
less  on  the  thousand  for  each  kind  than  was 
provided  by  the  original  contract;  that  no 
part  of  the  track  should  be  removed  from 
the  section  in  which  it  was  until  the  lumber 
company  should  be  satisfied  that  their  in- 
terests there  bad  been  fully  developed ;  and 
that  Wheeler  &,  Miller  were  to  pay  to  the 
lumber  company  6  per  cent  interest  on  the 
sum  of  money  so  invested;  and,  when  the 
total  amount  of  timber,  at  50  cents  per 
thousand,  and  the  interest  paid,  should 
amount  to  the  money  invested  by  the  lumber 
company,  a  good  and  sufficient  bill  of  sale 
for  the  railroad  should  be  made  to  Wheeler 
&   Miller.    An   explanatory   clause   of   the 


agreement  is  to  the  effect  that  the  50  cent^ 
per  thousand  feet  should  be  charged  as 
rental  for  the  property  purchased  by  the- 
lumber  company  until  such  time  as  Wheeler 
&  Miller's  credit  for  rent  and  interest  should 
aggregate  the  amount  invested  by  the  lumber 
company ;  and  all  moneys  deducted  prior  to* 
the  date  of  the  agreem^it  were  to  be  consid- 
ered rental  for  the  rails  purchased,  and, 
when  the  rental  and  interest  should  amount 
to  the  total  sum  invested  by  the  lumber 
company,  this  agreement  was  to  beccMne- 
void,  and  thereafter  $4.50  and  $4,  respect- 
ively, should  be  paid  for  stocking  timber,  as 
set  forth  in  the  agreement  of  October  22,. 
1895.  The  last  clause  reads  as  follows: 
"And  it  is  understood  and  agreed  that  said 
party  of  the  first  part  is  to  hold  and  own- 


railroad  acquires  an  easement,  which  gives  It 
perpetual  and  continuous  title  so  long  as  it 
uses  the  land  for  the  purposes  for  which  it  was 
talcen ;  but,  when  that  use  is  abandoned,  the 
land  reverts  back  to  the  owner  of  the  premises. 
Kellogg  V.  Malln,  50  Mo.  496,  11  Am.  Kep. 
426. 

In  condemnation  proceedings  the  private 
owner  yields  only  the  use  of  his  property  to  the 
public,  and  Just  «8  much,  and  no  more,  as 
will  serve  the  public  purpose.  A  railroad  is 
but  the  trustee  of  the  interest  for  the  public 
use,  and  is  without  power  to  divert  the  prop- 
erty taken  to  any  other  purpose,  or  to  hold  it 
longer  than  it  is  made  to  serve  the  uses  for 
which  it  was  appropriated.  Giesy  v.  Cincin- 
nati, W.  &  Z.  R.  Co.  4  Ohio  8t.  808. 

VI.  Bfeciment. 

No  action  of  ejectment  will  He  to  recover  a 
simple  right  of  way.  Such  an  easement  Is  in- 
corporeal In  its  nature,  and  ejectment  lies  only 
to  recover  things  corporeal  which  may  be  the 
subject  of  seisin,  entry,  and  possession.  There 
can  be  no  seisin  of  an  Incorporeal  hereditament, 
and  It  cannot  be  the  subject  of  entry  or  pos- 
session. It  "lyeth  in  grant,  and  not  in  livery." 
Racine  v.  Crotsenberg,  61  Wis.  481,  50  Am.  Rep. 
149,  21  N.  W.  520. 

Although  the  rule  is  that  ejectment  is  not 
the  proper  remedy  when  the  subject  of  the  suit 
is  the  enjoyment  of  an  easement,  yet  the  inter- 
est in  lands  which  a  railroad  company  acquires 
for  its  right  of  way  by  condemnation  proceed- 
ings Is  not  an  easement  of  the  ordinary,  tech- 
nical kind,  but  one  which  gives  It  a  right  to 
the  possession  and  exclusive  use  of  the  land 
for  railroad  purposes,  continuous  and  perpet- 
ual ;  hence,  ejectment  lies  to  recover  such  a 
right  of  way.  New  York,  S.  &  W.  R.  Co.  v. 
Trimmer,  53  N.  J.  L.  1,  20  Atl.  761. 

While  the  ordinary  road  or  right  of  way  Is 
an  Incorporeal  hereditament,  and  ejectment  can 
be  maintained  only  for  corporeal  hereditaments, 
yet  a  special  grant  of  a  right  of  way  for  rail- 
road purposes  of  a  definite  width,  being  a  con- 
clusive legislative  determination  of  the  reason- 
able and  necessary  quantity  of  land  to  be  dedi- 
cated to  the  public  use,  and  which  necessarily 
Involves  an  exclusive  right  of  possession  in 
the  grantee  inconsistent  with  any  adverse  pos- 
session of  any  part  of  the  ground  embraced  In 
the  grant,  conveys  a  corporeal  Interest,  and  Is 
sufficient  to  entitle  the  grantee  to  maintain 
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ejectment  against  an  intruder.    Southern  P.  Co. 
V.  Burr,  86  Cal.  279,  24  Pac  1032. 

As,  by  the  Nebraska  Constitution,  a  railroad 
is  a  public  highway,  title  to  its  right  of  way 
cannot  be  acquired  by  prescription  following- 
adverse  possession;  and  a  railroad  company- 
may  maintain  ejectment  to  recover  possession 
from  an  adverse  claimant  of  the  lands  Included 
in  its  right  of  way.  McLucas  v.  St.  Joseph  & 
G.  I.  R.  Co.  (Neb.)  93  N.  W.  928. 

Although  a  naked  right  of  way, — an  easement 
in  its  simplest  form, — a  mere  right  of  passage- 
over  the  lands  of  another,  is  a  thing  so  intangi- 
ble and  unsubstantial  as  to  afford  no  founda- 
tion to  support  an  action  of  ejectment,  yet  the 
right  of  a  city  in  the  streets  goes  beyond  this ; 
It  Is  a  right  of  exclusive  possession,  a  right  to 
disturb  the  soil,  a  right  to  grade  and  otherwise 
improve  the  street  in  many  ways.     In  addition 
to  the  right  of  use  passing  by  dedication  to  the- 
public,   there   passes   such  an   interest   in   the 
land-  as  is  necessary  for  the  enjoyment  by  the* 
public  of  that  use.    San  Francisco  v.  Grote,  120^ 
Cal.  59,  41  L.  R.  A.  836,  65  Am.  St.  Rep.  155, 
52  Pac.  127. 

A  railroad  may  maintain  an  action  to  recover 
possession  of  a  part  of  its  right  of  way  from 
an  Intruder  who  withholds  it.  As,  In  Califor- 
nia, there  Is  but  one  form  of  civil  action  (the- 
substance  of  the  action  determining  its  char- 
acter), whether  that  action  be  called  ejectment^ 
or  by  another  name,  is  quite  Immaterial.  South- 
ern P.  Co.  V.  Hyatt,  132  Cal.  240,  64  L.  R.  A^ 
522,  64  Pac.  272. 

A  railroad  Is  entitled  to  actual  possession  or 
the  land  within  the  limits  of  Its  right  of  way 
for  the  purpose  of  maintaining  and  operating- 
its  line ;  and,  when  that  possession  is  withheld,, 
it  can  recover  it  in  some  Judicial  proceeding. 
The  mere  form  of  action  Is  unimportant  in  a  Ju- 
risdiction where  there  is  but  one  form  of  all  com- 
mon-law actions.    Central  P.  R.  Co.  v.  Benlty,. 
5  Sawy.  118,  Fed.  Cas.  No.  2,551. 

But  the  right  of  a  street  railway  company  to 
operate  and  maintain  its  railway  along  an<f 
over  a  public  highway,  given  by  a  franchise 
granted  by  the  legislative  body  of  the  county- 
wherein  the  highway  is  located,  is  held,  in  Cali- 
fornia, to.be  not  such  an  interest  in  the  land 
as  will  support  an  action  of  ejectment  against 
a  railroad  using  a  part  of  such  highway  as  ft- 
right  of  way.  Fresno  Street  R.  Co.  v.  Southern 
P.  R.  Co.  136  Cal.  202,  67  Pac  773. 

It  may  be  noted  that,  while  the  court  so  de> 
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all  materials  purchased  by  them  in  their 
own  name  until  full  transfer  to  said  parties 
of  the  second  part  has  been  executed  accord- 
ing to  the  terms  herein  set  forth."  Wheeler 
k  Miller  became  involved  in  debt,  and  the 
Keystone  Lumber  &  Mining  Company 
brought  an  action  of  assumpsit  in  the  circuit 
court  of  Webster  county  against  them,  in 
whidi  an  attachment  was  issued  and  levied 
upon  the  railroad,  including  the  roadbed, 
right  of  way,  the  metal  rails,  cross-ties,  fish 
plates,  bolts,  spikes,  and  all  other  parts  of 
the  road,  and  also  upon  the  rolling  stock 
snd  other  property  of  the  defendants.  In 
this  action  the  Keystone  Lumber  &.  Mining 
Company  recovered  a  judgment  for  $1,974.- 
37,  and  the  court  ordered  a  sale  of  the  rail- 
road and  the  locomotive  and  the  logging 


trucks,  and  appointed  W.  E.  R.  Byrne  ta 
make  such  sale.  As  to  the  locomotive  and 
logging  trucks,  the  Lima  Locomotive  &  Ma- 
chine Company  consented  to  the  sale,  but 
the  proceeds  of  said  last-mentioned  property- 
were  to  be  held  subject  to  the  future  order 
of  the  court,  and  the  Lima  Locomotive  & 
Machine  Company  was  granted  leave  until 
the  next  term  to  file  its  petition  and  show- 
such  claim  as  it  might  have  to  said  proceeds,, 
or  any  part  thereof.  The  order  of  sale  was- 
executed  on  the  4th  day  of  May,  1897,  and 
at  the  sale  the  rolling  stock  was  purchased 
by  the  Webster  Lumber  Company,  and  the 
railroad  by  the  Keystone  Lumber  &  Mining 
Company.  The  locomotive  was  sold  first, 
and  then  the  trucks  were  sold.  Before  the 
railroad  was  sold,  the  Webster  Lumber  Com- 


cld€d  In  the  case  Just  cited.  It  also  held  that  tbe 
CTldence  therein  showed  such  a  consent  or  ac- 
qnlescence  in  the  use  of  the  right  of  way  by  the 
predecessor  of  the  defendant  in  ejectment  as 
vonld  preclude  the  plaintiff  from  recovering  in 
the  action,  even  If  ejectment  would  He. 

Ejectment  lies  to  oust,  a  railroad  company 
that  has  appropriated  a  highway.  South.  Am- 
boy  V.  New  York  &  L.  B.  R.  Co.  66  N.  J.  L.  623, 
50  AU.  368 ;  Boric  v.  United  New  Jersey  R.  & 
Canal  Co.  (N.  J.  L.)  64  L.  R.  A.  836,  57  Atlr 
412. 

VII.  Superttrueiure, 
a.  In  generoL 

The  track  of  a  railroad  cannot  be  separated 
from  the  right  of  way,  the  right  of  way  being 
the  principal  thing  and  the  track  an  Incident. 
A  right  of  way  Lb  of  no  particular  use  to  a  rail- 
road without  a  superstructure  and  rails.  The 
track  Is  a  necessary  incident  to  the  enjoyment  of 
the  right  of  way.  Joy  v.  St.  Louis,  138  U.  S. 
1,  34  U  ed.  843.  11  Sup.  Ct  Rep.  243. 

That  land  constituting  a  railroad  right  of 
way,  says  the  Illinois  supreme  court,  with  the 
tics,  rails,  etc.  In  place  on  the  tracks,  Is  real 
estate,  we  apprehend  none  will  dispute.  Union 
Trust  Co.  V.  Weber,  06  111.  846. 

The  timber  and  iron  of  the  track,  and  the 
depots  and  structures  for  the  supply  of  water 
of  a  railroad,  are  a  part  of  the  realty.  Louis- 
Tllle,  N.  A.  &  C.  R.  Co.  v.  Boney,  117  Ind. 
501,  3  L.  R.  A.  435.  20  N.  E.  432. 

The  roadbed,  the  rails  fastened  to  It,  station 
buildings,  workshops,  depots,  machine  shops, 
etc.,  constructed  over,  upon,  or  through,  the 
right  of  way  granted  to  a  railroad  company, 
attached  to  the  soil  and  annexed  to  the  ease- 
ment, become  part  of  the  real  estate  of  the 
company.  Northern  P.  R.  Co.  v.  Carland,  5 
MoDt  146,  3  Pac.  134. 

While  the  case  of  Atlantic  ft  P.  R.  Co.  v. 
Lesuenr,  2  Ariz.  428,  1  L.  R.  A.  244,  2  Inters. 
Com.  Rep.  189,  19  Pac.  157,  must,  since  the 
dMlslon  of  the  United  States  Supreme  Court  in 
New  Mexico  v.  United  States  Trust  Co.  172 
r.  S.  171,  43  L.  ed.  407,  19  Sup.  Ct.  Rep.  128, 
be  deemed  unsound  In  its.  conclusion,  none  will 
regard  as  Incorrect  the  admission  of  Barnes,  J., 
who  wrote  the  opinion,  that  culverts,  bridiget, 
railway  switches,  depot  buildings,  etc.,  upon  a 
railroad  right  of  way,  become,  ordinarily,  a 
part  of  the  realty ;  and  that  whoso  has  the  title  i 
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to  the  right  of  way  has,  in  general,  title  to  the- 
superstructure.  ''They  would  pass  by  grant/' 
he  says,  ''and  would  be  subject  to  tbe  lawa 
regulating  the  conveyance  of  real  estate.  In- 
cluding the  statute  of  frauds.  All  this  will  be- 
conceded." 

A  railroad  tank  house  is  a  building  or  im- 
provement of  a  permanent  character,  placed 
upon  and  annexed  to  the  freehold,  and  is  not 
subject  to  levy  and  sale  by  a  constable  on  an 
executk>n  from  a  Justice  of  the  peace,  since  the 
authority  of  that  officer  to  seize  and  sell  on 
execution  is  limited  to  personal  property.  Titus 
V.  Ginheimer,  27  111.  462. 

In  Hart  v.  Benton-Bellefontaine  R.  Co.  7  Mo. 
App.  446,  the  opinion  was  expressed  that  the- 
rails  and  ties  of  a  railroad  in  situ  .were  real  es- 
tate; so  that,  if  the  formalities  requisite  to- 
execution  sales  of  real  property  were  not  ob- 
served, such  a  sale  thereof  would  not  be  valid. 

The  Canadian  decision  In  Toronto  Street  R. 
Co.  V.  Fleming,  37  U.  C.  Q.  B.  116,  holding  the 
rails  of  a  street  railway  in  the  public  streets 
not  taxable,  seems  to  have  been  overruled. 
Consumers'  Gas  Co.  v.  Toronto,  27  Can.  S.  C. 
453 ;  Re  Toronto  R.  Co.  25  Ont  App.  Rep.  135. 

b.  When  ttae  for  railroad  purpoBet  ceases. 

A  railroad  corporation  in  temporary  occupa- 
tion of  land  by  sufferance  of  the  landowner  may, 
upon  abandoning  it,  take  up  and  remove  the 
rails  and  ties  it  had  laid  and  used  thereon,  since 
it  Is  not  to  be  believed  tbat  it  was  the  occu- 
pant's intention  to  make  the  track  a  part  of 
the  realty  when  the  occupation  was  liable  to 
end  at  any  time  on  short  notice,  at  the  will  of 
the  landowner.  Wiggins  Perry  Co.  v.  Ohio  & 
M.  R.  Co.  142  U.  S.  396,  35  L.  ed.  1055,  12  Sup. 
Ct.  Rep.  188. 

While  it  is  not  to  be  denied  that  the  roadbed 
of  a  railway,  the  rails  fastened  to  it,  and  the 
buildings  at  the  stations  are  real  property,  and" 
are  as  a  general  rule  so  to  be  regarded,  and  are 
within  the  general  rule  of  the  common  law  that 
whatever  Is  affixed  and  annexed  to  the  soil 
becomes  a  part  of  it,  and  cannot  be  removed 
save  by  him  entitled  to  the  inheritance,  never- 
theless a  railroad  built  by  one  company  at  its 
sole  and  own  cost,  upon  the  lands  of  another,  by 
that  other's  license,  in  the  expectation,  after- 
wards disappointed,  of  Its  being  mutually  con- 
venient and  profitable.  Is  within  two  exceptions 
to  the  general  common-law  rule:  It  is,  first, 
a  trade  fixture,  since  a  railroad  is  essential  to 
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pany,  by  Kilpatrick,  its  president,  gave  no- 
tice to  the  commissioner  and  to  the  public, 
by  proclamation,  that  it  claimed  the  railroad 
as  its  own  property,  and  that  it  would  hold 
and  defend  such  property.  The  following 
written  notice  was  read  to  the  public  and  to 
the  commissioner^  and  then  handed  to  the 
latter : 

To  Commissioner  Byrne  and  the  Public  at 

Large : 
You  are  hereby  notified  that  the  property 
now  being  offered  for  sale  as  the  property 
of  Harry  A.  Miller  and  Joseph  A.  Wheeler, 
partners  as  Wheeler  &  Miller,  is  the  proper- 
ty of  the  Webster  Lumber  Company,  and 
that  the  Webster  Lumber  Company  hold  ar- 
ticles of  agreement  and  deed  for  the  right 


of  way,  dating  back  to  the  year  1805,  and 
that  they  purchased  all  the  material  for  said 
road,  for  w^hich  they  have  bills  and  receipts, 
in  the  name  and  for  the  Webster  Lumber 
Company;  and  you  are  all  hereby  notified 
and  warned  that  we  will  hold  and  defend 
said  property  to  the  full  extent  of  the  law. 
Webster  Lumber  Company, 
per  Worth  Kilpalrick,  President. 

After  said  sale  the  Webster  Lumber  Com- 
pany began  using  the  railroad,  and  the  sale 
was  not  confirmed  until  the  5th  day  of  Au- 
gust, 1897.  The  order  confirming  the  sale 
directed  that  -  possession  of  the  railroad  be 
delivered  to  the  Keystone  Lumber  &  Min- 
ing Company  by  a  writ  to  be  issued  for  that 
purpose.    A  copy  of  the  order  was  made  and 


the  busiDess  of  a  railroad  company;  and  it  is, 
second,  a  structure  built  by  one  at  his  own  cost, 
upon  another's  land  with  the  latter*s  consent, 
and  for  tbe  builder's  ezclusiTe  use,  discofinected 
with  the  use  of  the  land.  Therefore,  upon  the 
reTOcatlon  of  the  license,  tbe  company  that  built 
the  railroad  may  recover  from  the  land-owning 
company  the  rails,  frogs,  spikes,  ties,  bolts,  etc., 
which  entered  into  the  construction,  as  per- 
sonal property.  Northern  C.  R.  Co.  y.  Canton 
Co.  30  Md.  347. 

A  brick  depot  which  a  railroad,  company  has 
erected  upon  the  land  of  another  by  his  consent, 
and  which  it  has  maintained  as  a  railroad  sta- 
tion, may  be  removed  by  the  company,  after  it 
has  changed  its  line  of  road  by  direction  of  the 
legislature,  and  has  discontinued  using  the 
depot,  and  has  abandoned  its  line  at  that  point. 
Such  a  building  is  to  be  deemed  a  structure 
erected  for  the  purposes  of  trade,  and  not  as  a 
fixture  which  becomes  part  of  the  land ;  and  the 
circumstances  of  discontinuing  its  use  and 
abandoning  the  line  negative  the  Inference  of 
voluntary  relinquishment  of  the  structure  to 
the  landowner  upon  going  out  of  possession. 
Western  N.  C.  R.  Co.  v.  Deal,  90  N.  C.  110. 

Stone  piers  embedded  in  the  soli  built  by  a 
railroad  company  upon  premises  over  which  it 
is  authorized  to  construct  its  road  are  not  so 
annexed  to  the  land  as  to  become  tlie  property 
of  the  landowner,  so  as  to  preclude  the  railroad 
company  from  removing  them  upon  abandoning 
its  line.  "Wagner  v.  Cleveland  &.  T.  "Bi,  Co.  22 
Ohio  St.  563,  10  Am.  Rep.  770. 

^As  this  case  has  been  elsewhere  disapproved 
(vide  Missouri  P.  R.  Co.  v.  Bradbury  [Mo.  App.] 
79  S.  W.  966),  an  outline  of  the  argument  made 
to  sustain  its  conclusion  will  not  be  misplaced. 
It  was,  in  substance,  as  follows :  The  use  of 
the  strip  of  land  on  which  the  piers  were  built 
was  granted  for  the  purpose  of  constructing  a 
part  of  a  continuous  line  of  railroad  which  the 
company  was  authorized  to  construct  and  oper- 
ate. The  piers  were  as  much  a  part  of  the  road 
as  the  bridges  they  were  designed  to  sustain, 
or  the  rails  and  ties  of  the  track.  The  use  the 
road  was  intended  to  subserve,  and  to  which 
alone  it  was  adapted,  was  transporting  persons 
and  property.  The  road  and  all  its  parts  were 
merely  accessory  to  this  business,  and  were 
put  upon  the  land  for  this  purpose,  and  not  as 
accessions  to  the  soil.  The  road  built  on  this 
strip  disconnected  with  the  rest  of  the  line  could 
not  be  operated,  and  was  useless  as  a  railroad, 
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and  it  could  serve  no  useful  purpose  as  an  ap- 
purtenant to  the  land.  The  railroad  acquired 
an  easement  in  the  land  to  build  and  use  its 
road ;  but  it  was  not  bound  to  build  or  maintain 
it,  and  it  could  change  the  character  of  the 
structure  at  will.  No  good  reason  is  perceived 
why,  in  building,  it  should  lose  its  property  in 
the  structure  when  built,  or  in  the  materials 
of  which  it  was  composed.  The  landowner  re> 
tained  his  land  subject  to  the  easement;  tbe 
vailroad  owned  the  easement  and  the  structures 
It  supported.  That  tbe  company  had  abandoned 
the  purpose  of  completing  the  road  when  it 
attempted  to  remove  the  piers  is  of  no  impor- 
tance. If  the  piers  had  not  before  then  become 
the  landowner's  property  the  abandonment  of 
the  enterprise  would  not  make  them  his.  The 
right  to  abandon  carries  with  it  the  right  to 
remove  structures  put  on  the  land  solely  as  a 
part  of  tbe  road.    Jhid. 

A  piunp,  boiler,  and  tank  set  up  by  a  railroad 
company  near  to  its  right  of  way,  but  on  the 
land  of  another  by  mistake,  designed  and  used  to 
furnish  water  to  its  locomotives,  do  not  become 
part  of  the  real  estate;  and  the  railroad  com- 
pany, on  discovering  the  mistake,  is  entitled  to 
take  them  away.  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Morgan,  42  Kan.  28,  4  L.  R.  A.  284,  16  Am.  St. 
Rep.  471,  21  Pac.  809. 

If  a  corporation  authorized  to  build  and  oper- 
ate a  railroad,  and  clothed  with  the  power  of 
eminent  domain,  Is  permitted  by  a  landowner 
to  occupy  bis  land  for  such  purpose,  the  law  will 
protect  the  company  in  the  enjoyment  of  any 
property  used  in  connection  with  such  occupa- 
tion ;  and  if,  by  proper  proceedings,  it  is  com- 
pelled to  vacate  the  premises,  it  will  permit  the 
company  to  remove  such  property.  Dietrich  y. 
Murdock,  42  Mo.  279. 

Later,  this  ease  was  said  to  be  "an  exceptional 
one,  and  of  doubtful  authority."  Hunt  v.  Mis- 
souri P.  R.  Co.  76  Mo.  115. 

In  Missouri  the  courts  adhere  closely  to  the 
rule  of  the  common  law. 

When  a  railroad  company  lays  its  track  on 
land  that  it  has  an  option  to,  but  does  not, 
purchase,  the  landowner  consenting  in  the  ex- 
pectation that  the  purchase  will  be  completed, 
and,  in  the  absence  of  .any  agreement,  expressed 
or  implied,  that  the  tracks  are  to  remain  per- 
sonal property,  the  rails  and  ties  become  part  of 
the  real  estate,  and  belong  to  the  landowner 
after  tbe  road  has  been  abandoned,  as  against 
a  Judgment  creditor  for  the  unpaid  purchase 
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certified,  and  delivered  to  the  deputy  sher- 
iff of  said  county;  and  on  the  16th  day  of 
August,  1897,  he  went  to  the  superintendent 
of  the  Keystone  Lumber  &  Mining  Company, 
and  informed  him  that  the  railroad  was 
then  the  property  of  his  company,  and  di- 
rected him  to  take  charge  of  it.  He  also 
went  to  the  superintendent  of  the  Webster 
Lumber  Company,  and  notified  him  to  ex- 
ercise no  further  control  over  it,  and  not 
to  use  it.  Whether  this  order  was  obeyed 
by  the  Webster  Lumber  Company  is  not 
entirely  clear,  but  there  is  no  evidence 
that  the  Keystcme  Lumber  A  Mining 
Company  ever  occupied,  or  in  any  way 
made  use  of,  the  railroad.  It  is  also 
certain  that,  if  the  Webster  Lumber  Com- 
pany did  cease  to  use  it,  such  cessation  was 


for  the  period  of  not  more  than  one  week. 
On  the  9th  day  of  August,  1897,  the  Web- 
ster Lumber  Company  presented  its  bill  in 
equity  to  the  judge  of  the  circuit  court  of 
said  county,  who  granted  an  injunction  re- 
straining and  inhibiting  the  Keystone  Lum- 
ber &  Mining  Company  from  suing  out  a 
writ  of  possession  or  writ  for  the  possession 
of  the  Webster  Lumber  Company,  and  from 
disturbing  its  possession  therein  in  any 
manner  whatever.  The  Keystone  Lumber  & 
Mining  Company  filed  its  demurrer  and 
answer  to  the  bill,  and  such  proceedings 
were  had  that  on  the  9th  day  of  August, 
1899,  the  cause  came  on  to  be  heard  upon 
the  bill  and  exhibits,  the  demurrer  and 
answer  to  the  defendant,  and  general  repli- 
cation to  the  answer,  exhibits  filed  with  the 


price.  Tudor  Iron  Works  v.  Hitt,  49  Mo.  App. 
472;  Harris  ▼.  Hltt,  68  Mo.  App.  459. 

Rails  annexed  to  the  roadbed  on  a  railroad 
right  of  way,  helng  in  no  sense  personal  prop- 
erty, but  part  of  the  realty,  belong  to  the  owner 
of  the  servient  land,  and  become  as  much  his 
property  on  the  abandonment  of  the  road  as 
does  the  right  of  way  Itself.  Missouri  P.  R.  Co. 
r.  Bradbnry  (Mo.  App.)  79  8.  W.  966. 

The  right  of  a  railroad  company  to  remove 
and  carry  away  from  the  land  bridge  piers, 
rails,  etc.,  forming  Its  railroad  track,  termi- 
nates with  the  consummated  abandonment  of 
the  road.  The  right  to  re-enter  and  remove  does 
not  snrrlve  a  definite  and  complete  abandon- 
ment. This  is  the  logical  result  of  the  rule  that 
the  roadbed,  ties,  etc.,  of  a  railroad  are  In  no 
sense  personal  property,  but  a  part  of  the 
realty.    IMd. 

The  case  just  cited  disapproved  that  of  Wag- 
ner V.  Cleveland  &  T.  R.  Co.  22  Ohio  St  563, 
10  Am.  Rep.  770,  supra. 

A  railroad  built  upon  the  lands  of  another 
without  his  permission,  or  the  payment  or  ten- 
der of  any  damages  for  the  land  taken,  and 
when  the  company  never  files  any  written  loca- 
tion, becomes  a  part  of  the  land  upon  the  bank- 
ruptcy of  the  compauy.  Its  cessation  from  busi- 
ness, and  substantial  abandonment  of  the  use 
of  the  track ;  and  the  assignees  have  no  legal 
right  to  enter  upon  the  land  and  remove  the 
track.     Merlam  v.  Brown,  128  Mass.  391. 

When  land  la  deeded  In  fee  to  a  railroad 
company  upon  condition  that  It  shall  erect, 
maintain,  and  continue  to  use  a  freight  and 
passenger  station  upon  the  premises  therein 
described,  with  reversion  to  the  grantor  upon 
abaudonmcnt,  if  the  company  discontinues  the 
use  of  such  station,  and.  when  the  grantor's 
heirs  bring  ejectment,  disclaims  title  at  the 
time  of  the  commencement  of  the  action,  it  Is 
liable  in  damages  if  it  demolishes  the  building 
and  carries  away  the  materials  after  It  has 
ceased  to  use  the  same  for  the  purposes  speci- 
fied in  the  deed ;  since  the  building  Is  a  part 
of  the  real  estate,  and  not  a  mere  structure 
erected  for  the  purposes  of  trade.  Carr  v. 
Georgia  R.  ft  Bkg.  Co.  74  Ga.  73. 

c.  8trw!turt9  on  mortgaged  premises. 

A  railroad  company  which  enters  and  builds 
Its  road  upon  mortgaged  premises  by  agreement 
with  Che  mortgagor  in  possession,  and  with 
the  knowledge,  although  without  the  consent,  of 
4J6L.R.  A. 


the  mortgagee,  does  not  lose  title  to  the  im- 
provements it  puts  upon  the  land  by  the  fore- 
closure of  the  mortgage  and  sale  to  the  mort- 
gagee of  the  mortgaged  premises.  Bt.  Johns- 
bury  &  L.  C.  R.  Co.  V.  Willard,  61  Vt.  134, 
2  Ii.  R.  A.  628,  15  Am.  St.  Rep.  886,  17  Atl.  88. 

A  railroad  company  clothed  with  the  right 
of  eminent  domain  to  condemn  a  right  of  way, 
and  which  has  acquired  the  title  of  the  owner 
of  the  equity  of  redemption,  and  built  Its  road 
upon  land  subject  to  a  mortgage,  is,  on  the  fore- 
closure of  such  mortgage,  hound  to  contribute 
to  the  payment  of  the  mortgage  debt  on  sale  in 
the  inverse  order  of  alienation,  to  the  extent, 
only,  of  the  value  of  the  part  appropriated  by  it 
at  the  time  of  appropriation,  with  interest,  irre- 
spective of  the  value  of  the  improvements  it  has 
put  upon  the  premises.  North  Hudson  County 
R.  Co.  V.  Booraem,  28  N.  J.  Bq.  450. 

A  railroad  company  which  acquires  a  right  of' 
way  over  the  land  of  another  by  the  latter's 
consent  and  on  paying  a  fair  compensation,  and 
builds  its  road  thereon,  is  entitled  to  hold  and 
maintain  the  railroad  superstructure  as  against 
a  prior  mortgage  on  the  land,  without  payment 
of  more  than  the  value  of  the  land  itself  minus 
the  improvements.  Kennedy  v.  Milwaukee  & 
St.  P.  R.  Co.  22  Wis.  581. 

A  railroad  built  by  consent  of  a  landowner 
upon  lands  subject  to  a  mortgage  does  not  be- 
come a  part  of  the  real  estate  passing  on  fore- 
closure and  sale  to  the  mortgagee,  so  as  to  en- 
title the  latter  to  the  value  thereof  as  a  part 
of  his  damages,  when  subsequently  the  right  of 
way  is  condemned  by  the  power  of  eminent  do- 
main. St.  Louis,  K.  &  S.  W.  R.  Co.  v.  Nyce,  01 
Kan.  394,  48  L.  R.  A.  241,  59  Pac.  1040. 

Steei  rails,  fish  plates,  frogs,  and  targets  of 
a  railroad,  put  in  place  by  a  railroad  company 
for  operating  purposes  upon  a  right  of  way  ob- 
tained by  grant  from  the  owner  of  the  land, 
do  not  become  fixtures  and  a  part  of  the  real 
estate,  but  remain  personal  property  as  against 
a  prior  mortgagee  who  acquires  title  by  a  fore- 
closure and  sale  under  his  mortgage.  Skinner 
v.  PL  Wayne,  T.  H.  &  S.  W.  R.  Co.  99  Fed. 
465. 

The  power  of  eminent  domain  confers  upon 
a  railroad  company  a  right  to  take  property, 
superior  to  the  rights  of  both  mortgagor  and 
mortgagee,  upon  making  just  compensation ; 
and  that  compensation,  so  far  as  the  value  of 
the  land  Is  concerned,  is  estimated  as  of  the 
time  when  possession  was  taken,  and  so  cannot 
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nnswer,  former  orders  and  decrees,  deposi- 
lioiis  for  the  plaintiff  and  the  defendant, 
and  exhibits  and  affidavits  Hied;  and  a  final 
decree  was  made  and  entered.  By  this 
decree  it  was  determined  that  the  rolling 
stock,  cross-ties,  spikes,  splices,  and  other, 
materials  used  in  the  construction  of  the 
road  were  not  the  property  of  the  Webster 
Lumber  Company;'  that  the  contract  of 
August  19,  1896,  was  a  conditional  sale  of 
said  materials,  and  was  void,  as  to  the  at- 
taching creditor,  because  it  had  not  been 
recorded  in  pursuance  of  §  3  of  chapter  74 
of  the  Code;  that,  by  virtue  of  the  sale 
under  the  attachment,  the  Keystone  Lumber 
&  Mining  Company  became  the  owner  of  the 
materials  in  said  road;  and  that  it  should 
have  a  reasonable  time  in  which  to  remove 


said  materials,  which  time  was  gi\'en  in  the 
decree.  The  injunction  was  therefore  dU- 
solved.  Upon  the  petition  of  the  Webster 
Lumber  Company,  complaining  of  this  do- 
cree,  a  judge  of  this  court  allowed  an  appenl 
and  supersedeas. 

There  is  but  one  question  in  the  case,  and' 
that  is  whether,  as  to  the  railroad,  except 
the  roadbed,  there  was  a  sale  by  the  lumber 
company  to  Wheeler  &  Miller,  such  as  is- 
contemplated  by  §  3  of  chapter  74  of  the- 
Code.  The  portion  of  that  section  which 
is  said  to  apply  reads  as  follows:  "And  if 
any  sale  be  made  of  goods  and  chattels,  re- 
serving the  title  until  the  same  is  paid  for., 
or  otherwise,  aiid  possession  be  delivered  to 
the  buyer,  such  reservation  shall  be  void  as. 
to  creditors  of,  and  purchasers  without  no- 


include  the  value  of  Improvements  put  upon 
the  property  by  the  company  entering  under  the 
right.  But,  when  the  company  has  no  right, 
by  its  charter,  to  locate  upon  particular  prem- 
ises, and  therefore  no  right  to  condemn  them, 
and  enters  and  builds  thereon  ander  a  grant 
from  the  landowner,  It  does  so  subject  to  the 
rights  of  the  mortgagee,  whose  mortgage  is  a 
lien  upon  the  property  at  the  time  of  the  grant 
and  entry, — a  right  to  sell,  for  the  payment  of 
the  mortgage  debt,  the  land  and  all  permanent 
improvements  Incorporated  with  It.  In  the  first 
case  the  maxim,  Quicquid  plantatur  9olo,  «oIo 
ceditj  does  not.  In  the  second  case  it  does,  ap- 
ply. Price  V.  Weehawken  Ferry  Co.  31  N.  J. 
Eq.  81. 

d.  When  the  aubjeoi  of  a  railroad  mortgage. 

A  mortgage  upon  a  railroad  and  Its  equip- 
ment Is,  in  substance,  a  conveyance  of  an  en- 
tirety and  subsequently  acquired  property  be- 
comes, by  accession,  a  part  of  the  original  sub- 
ject of  the  mortgage,  and  subject  to  the  Hen 
thereof.  Accordingly,  when  rails  are  imported, 
and  the  government  lien  for  customs  duties  Is 
transferred  by  agreement  to  private  persons 
who  advance  the  money  to  pay  the  tax,  and  the 
rails  are  permitted  to  be  built  Into  the  railroad 
track,  the  mortgage,  If  the  mortgagee  has  no 
notice,  will  be  a  superior  Hen  to  the  claim  for 
reimbursement  of  duties.  Pierce  v.  Emery,  32 
N.  H.  485. 

The  vendor  of  railroad  rails,  who  allows  them 
to  be  laid  Into  and  become  an  Integral  part  of 
the  railroad  track,  consents  thereby  to  th^lr  be- 
coming subject  to  the  Hen  of  an  outstanding 
mortgage  upon  the  road,  and  is  not  entitled  to 
be  paid  the  purchase  price  In  priority  to  the 
mortgage  debt.  Galveston.  H.  &  H.  B.  Co.  v. 
Cowdrey,  11  WaH.  459,  20  L.  ed.  199. 

Whatever  rule  applies  to  rolling  stock  and 
other  loose  property  susceptible  of  separate 
ownership  and  Hens,  or  to  real  estate  not  used 
for  railroad  purposes,  as  coming  under  mort- 
gages covering  after-acquired  property,  it  Is 
settled  that  rails  and  other  materials  that  are 
affixed  to  and  made  a  part  of  the  railroad, 
which  Is  subject  to  a  mortgage  in  terms  pledg- 
ing both  present  and  future  property,  will  be 
subject  to  the  lien  of  such  mortgage  In  favor  of 
bona  fide  mortgage  bondholders  in  superiority 
to  any  contract  between  the  vendor  of  the  prop- 
erty and  the  railroad  company  stipulating,  in 
effect,  that  such  property  shall  remain  the 
66  L.  B.  A. 


vendor's  until  the  purchase  price  is  paid,  an<f 
may,  upon  default  of  payment,  be  reclaimed 
and  removed.  Porter  v.  Pittsburg  Bessemer 
Steel  Co.  122  U.  S.  267,  SO  L.  ed.  1210,  7  Sup. 
Ct.  Rep.  1256. 

As  by  the  common  law  whatever  Is  affixed  to 
the  freehold  becomes  a  part  of  the  realty  except 
certain  fixtures  erected  by  tenants,  not  only 
rails,  but  all  those  permanent  fixtures  that  ari^- 
essential  to  the  operation  of  a  railroad,  become 
the  property  of  the  company,  and  subject  to  the 
Hen  of  a  prior  mortgage  as  between  the  mort- 
gage creditors  and  the  vendor, — as  much  as  ir 
they  had  existed  when  the  mortgage  was  execut- 
ed. Thompson  v.  White  Water  Valley  R.  Co- 
132  U.  S.  68,  33  L.  ed.  256,  10  Sup.  Ct.  Rep.  20. 

e.  Vendor^  liens, 

A  vendor's  Hen  for  the  purchase  price  of 
railroad  rails  preserved  by  express  agreement 
after  they  have  been  laid  In  the  track  Is  supe- 
rior to  the  Hen  of  a  subsequent  railroad  mort- 
gage taken  with  notice  of  the  vendor's  rights. 
Haven  v.  Emery,  33  N.  H.  66. 

A  railway  is  not  an  Immovable,  either  by- 
nature  or  destination,  if  the  soil  over  which 
it  is  laid  belongs  to  another.  The  rails  do  not 
become  Immovable  by  being  laid  down.  They 
remain  subject  to  a  vendor's  Hen.  State  v. 
Mexican  Gulf  R.  Co.  3  Rob.  (La.)  613. 

Rails  laid  upon  the  roadbed  of  a  railroad, 
and  fastened  there  so  that  engines  and  cars 
may  run  over  them,  cease  to  be  personal  prop- 
erty in  the  absence  of  any  agreement  changing 
the  ordinary  rule  of  law.  When,  however,  the 
vendor  of  rails  stipulates  with  the  purchasings 
railroad  that  they  are  to  remain  his  property 
until  the  purchase  price  is  paid,  they  conthiue- 
personal  property  belonging  to  the  vendor  until 
paid  for,  as  against  all  but  subsequent  bona, 
fide  purchasers  and  encumbrances  without  no- 
tice.   Hunt  V.  Bay  State  Iron  Co.  97  Mass.  279 

f.  Structures  on  the  lands  of  another  before- 

condemnation. 

1.  Altandoned  roads. 

Inasmuch  as  a  railroad  grade  becomes  the 
property  of  the  owner  of  the  fee  In  the  soil 
when  abandoned  by  the  railroad  company  that 
constructed  and  used  it,  the  value  thereof  must 
be  taken  Into  account  and  paid  when  another 
railroad  takes  it  by  condemnation  proceedings 
against  the  landowner.    Cohen  y   St.  Louis,  Ft. 
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-tiee  from,  sucIa  buyer,  unlesB  a  notice  of 
such  reservmtion  be  recorded  in  the  office  of 
the  clerk  of  the  county  oourt  of  the  county 
where  the  property  is."  In  order  to  deter- 
mine whether  there  was  a  conditional  sale  in 
this  instance,  so  as  to  make  this  property, 
by  Tirtue  of  said  statute,  the  property  of 
Wheeler  k  Miller,  as  r^ards  their  creditors, 
it  becomes  necessary  to  inquire  whether  all 
the  conditions  mentioned  in  that  statute 
have  been  complied  with.  Was  there  a 
sale?  Was  it  a  sale  of  goods  and  chattels? 
Was  there  a  reservation  of  title?  Was  pos- 
session delivered  to  the  buyer?  These  ques- 
tions must  be  ancwered  upon  the  following 
facts,  as  well  as  upon  the  tei^ns  of  the  con- 
tract: At  the  time  the  materials  were  paid 
for  by  the  lumber  compejiy,  they  were  mere 


chattels.  They  were  put  into  the  railroad 
long  before  the  contract  of  August  19,  189C, 
was  made.  They  were  purchased  and  put 
into  the  railroad  under  a  verbal  c<»itract 
between  the  parties  by  which  it  was  ex- 
pressly understood  to  be  the  property  of  the 
lumber  company  until  paid  for  by  Wheeler 
&  Miller.  These  materials  were  shipped  to 
the  Webster  Lumber  Company  at  the  place 
at  which  they  were  to  be  used.  Wheeler  & 
Miller  were  permitted  to  put  them  into  the 
road.  Said  materials  were  all  put  upon  the 
land  belonging  to  the  Webster  Lumber  Com- 
pany; part  of  that  land  being  only  a  strip 
wide  enough  for  the  construction  of  the  rail- 
road through  the  land  of  one  H.  S.  Kunst, 
about  a  mile  long,  and  running  from  the 
mill  out  to  the  land  of  the  lumber  company. 


S.  ft  W.  R.  Co.  34  Kan.  158,  55  Am.  Rep.  242, 
a  Pac.  138., 

2.  Entry  ^y  license. 

Wh«[i  a  railway  company  having  no  estate  In 
a  tract  of  land  bailds  thereon,  with  the  knowl- 
edge and  consent  of  the  owner,  an  embankmoit 
riprapplng,  ties,  and  rails  of  a  railroad  track 
for  Its  own  nse,  and  thereafter  continuously 
maintains  and  uses  such  track,  the  structure  re- 
mains Its  property,  and  does  not  become  a  part 
of  the  land,  and  the  value  thereof  cannot.  In 
subsequent  proceedings  to  condemn  the  right 
4)f  way,  be  added  to  the  damages  awarded  to  the 
landowner.  Omaha  Bridge  &  Terminal  R.  Co. 
■y.  Whitney  (Neb.)  94  N.  W.  613. 

If  a  railroad  company  enters  upon  land  in- 
tending subsequently  to  acquire  by  condemna- 
tion a  right  of  way  and  build  its  track  thereon, 
with  the  consent  of  a  life  tenant  in  possession, 
the  law  will  not  require  it,  in  the  condemnation 
proceedings  afterwards  instituted,  to  pay  the 
landowner  for  the  structures  it  places  thereon 
at  its  own  cost.  Chicago  &  A.  R.  Co.  v.  Good- 
win, 111  111.  273,  53  Am.  Rep.  622. 

When  a  railroad  company  lays  Its  track  upon 
lands  owned  by  several  tenants  in  common,  of 
whom  some  are  adults  and  some  Infants,  in  the 
•expectation  of  an  arrangement  as  to  the  sale 
•of  the  land,  and  by  consent  of  the  adult  coten- 
ants,  it  will  not,  when  condemnation  proceed- 
ings are  afterwards  instituted,  be  compelled  to 
pay  the  landowners  for  the  rails,  etc.,  it  has 
placed  on  the  land.  Re  Norwood  ft  M.  R.  Co. 
47  Hun,  480,  14  N.  Y.  8.  R.  437. 

In  condemning  a  right  of  way  after  title  to 
the  land  over  which  it  extends  has  vested  in 
a  mortgagee  by  the  foreclosure  and  sale  of  the 
premises  under  a  mortgage  made  prior  to  the 
building  of  its  road,  a  railroad  company  need 
not  pay  for  the  value  of  the  improvements  it 
pnt  upon  the  land  by  the  consent  of  the  owner 
of  the  equity  of  redemption  while  he  was  in 
possession  of  the  premises,  and  where  the  mort- 
gagee had  kw-wleds^e.  St.  Johnsbury  &  L.  C. 
R.  Co.  V.  Willard.  61  Vt.  134,  2  L.  R.  A.  528, 
15  Am.  St.  Rep.  886,  17  Atl.  38. 

Provided,  of  course,  the  railroad  was  clothed 
with  the  right  of  eminent  domain  in  respect  of 
the  locus  in  quo.  Price  v.  Weehawken  Ferry 
Co.  31  N.  J.  Eq.  31. 

The  claim  that,  when  a  railroad  company 
takes  a  strip  of  land  with  the  knowledge  and 
without  the  objection  of  the  owner,  and  builds 
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thereon  a  railroad,  afterwards,  when,  under 
the  statute,  damages  are  claimed  for  the  appro- 
priation of  the  land,  the  company  having  a  legal 
right  to  take  the  land  on  making  proper  com- 
pensation must  add  to  the  damages  the  value 
of  the  rails  and  cross- ties  it  has  placed  upon 
the  strip  taken,  cannot  be  sustained.  Indiana, 
B.  &  W.  R.  Co.  V.  Allok,  100  Ind.  409. 

When  a  railroad  company  seeks  to  condemn 
land  upon  which,  at  Its  own  cost  and  expense,  and 
in  good  faith,  it  built  its  road  several  years  be- 
fore by  consent  of  one  in  possession  under  claims 
apparently  valid,  and  when  it  has  turned  out 
that  the  title  of  the  present  claimant  is  superior, 
the  claim  of  the  latter,  as  owner  of  the  land,  to 
be  paid,  not  only  what  the  land  itself  is  worth, 
but,  beyond  that,  its  value  as  enhanced  by  the 
improvements  put  upon  it  by  the  railroad  com- 
pany, is  not  well  founded.  Bills  v.  Rock  Island 
&  M.  C.  R.  Co.  125  111.  82,  17  N.  B.  62. 

In  that  case  the  case  of  Chicago  ft  A.  R.  Co.  v. 
Goodwin,  111  111.  273,  53  Am.  Rep.  622,  supra, 
was  cited  as  conclusive,  the  court  saying,  in  re- 
spect thereof:  "This  court  is  fully  satisfied 
with  the  decision  in  that  case,  both  on  princi- 
ple and  authority."     Ihid. 

When  a  railroad  company  enters  and  con- 
structs its  road  upon  land  by  consent  or  grant 
from  the  occupant,  believing  him  to  be  the  own- 
er, the  structures  do  not  become  part  of  the 
land  so  as  to  entitle  the  true  owner  to  be  paid 
their  value  in  subsequoxt  condemnation  pro- 
ceedings. Oregon  St.  &  Nav.  Co.  v.  Mosier,  14 
Or.  510,  58  Am.  Rep.  321,  13  Pac.  300. 

While  it  must  be  admitted  that  improvements 
of  a  permanent  character,  made  by  a  naked 
trespasser  upon  the  land  of  another,  become  the 
property  of  the  landowner ;  and  that  this  ap- 
plies as  well  to  railroad  companies  as  to  others 
which,  without  color  or  claim  of  right  or  privi- 
lege, as  mere  wrongdoers,  intrude  upon  another's 
land  and  construct  a  railroad, — yet,  when  a 
railroad  enters  upon  land  by  the  consent  of  a 
party  in  possession,  who  has  in  fact  no  title, 
although  honestly  believed  to  have  one,  however 
grossly  mistaken  that  belief  afterwards  proves 
to  be,  :t  is  no  mere  trespasser  if  a  duly  organ- 
ized railroad  corporation  empowered  by  law  to 
build  its  road  across  such  land,  provided  it  pro- 
cures and  pajrs  for  a  right  of  way.  Being  vested 
with  the  power  of  eminent  domain,  such  a  com- 
pany represents  the  sovereign  authority,  and 
cannot  be  regarded  as  a  mere  wrongdoer ;  and, 
under  the  stated  circumstances,  when  It  subse- 
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It  cannot  be  doubted  that  there  was  a  con- 
tract or  sale  between  the  parties.  In  that 
contract  there  is  undoubtedly  a  reservation 
of  title,  for  the  railroad  was  not  to  become 
the  property  of  Wheeler  &,  Miller  until  fiilly 
paid  for  in  the  manner  specified  in  the  con- 
tract of  August  19,  1896.  But  this  is  not 
enough  to  make  the  property  liable  to 
creditors  as  the  property  of  Wheeler  &. 
Miller.  Before  it  could  become  so  liable, 
possession  must  have  been  delivered.  If 
there  was  any  delivery  of  possession,  when 
did  it  occur,  and  how  ?  It  cannot  be  reason- 
ably contended  that  the  contract  of  August 
19,  1896,  passed  the  possession  of  the  prop- 
erty, for  it  was  upon  and  attached  to  the 
real  estate  of  the  lumber  company,  and 
clearly  intended  by  both  parties  not  to  be 


detached  or  removed  until  all  the  timber  on 
the  land  should  be  stocked.  A!B  regards 
possession,  that  contract  shows  upon  its  face 
that  possession  was  not  to  be  delivered,  or. 
rather,  that  possession  was  not  delivered. 
In  that  respect  the  contract  was  executory,, 
for  it  provides  that  thereafter,  upon  full 
compliance  with  its  terms  by  Wheeler  & 
Miller,  a  bill  of  sale  would  be  executed  hy 
the  lumber  company.  W^hy  was  that?  To 
assure  Wheeler  ft  Miller  that  upon  full  pay- 
ment they  might  take  up  and  remove  the 
railroad,  and  have  possession  of  it.  At  the 
time  the  contract  was  made,  the  materials 
had  g<»e  into  and  become  a  part  of  a  struc- 
ture upon  the  land  of  the  lumber  company ; 
and  there  is  no  evidence  of  any  act  done  at 
that  time  affecting  the  status  of  the  prop- 


qtiently  Institutes  condemnation  proceedings  it 
Is  not  required  to  pay  the  landowner  the  value 
of  the  road  It  built,  or  the  materials  therein. 
Cohen  v.  St  Louis,  Ft.  S.  ft  O.  R.  Co.  34  Kan. 
158,  65  Am.  Rep.  242,  8  Pac  138. 

When  It  appears  that,  at  the  time  of  begin- 
ning proceedings  to  condemn  a  railroad  right 
of  way,  there  was  a  railroad  track  already  laid 
upon  the  land  sought  to  be  condemned  which 
was  constructed  some  fifteen  years  before  by 
another  company,  to  whose  rights  the  petition- 
ing company  has  succeeded,  and  which  ever 
since  has  been  operated  by  the  two  companies 
successively ;  and  when  the  petition  alleges  that 
such  construction  was  by  the  consent  of  the 
then  ow^er,  and  the  allegation  Is  not  contro- 
verted,— ^the  landowner  is  not  entitled  to  the 
value  of  the  road  and  Its  materials  as  a  part 
of  UIs  damages.  Bmerson  v.  Western  Union  R. 
Co.  75  111.  176. 

The  maxim,  Quicquid  planiatur  aolo,  solo 
cedit,  is  not  of  universal  application.  The 
equitable  doctrine  that,  where  one  lawfully  in 
possession  of  land  under  an  Imperfect  title  has 
made  in  good  faith  permanent  improvements, 
If  relief  Is  sought  In  equity  by  the  real  owner 
he  win  be  compelled  to  allow  for  such  Improve- 
ments, as  a  substantial  benefit  for  which,  ew 
isquo  et  bono,  he  ought  to  make  compensation, 
peculiarly  applies  to  condemnation  under  the 
right  of  eminent  domain,  where  a  railroad  com- 
pany has  taken  possession  under  an  arrange- 
ment to  purchase,  which  has  been  frustrated  by 
an  unexpected  Impediment,  and  has  expended 
money  In  the  construction  of  Its  works  on  the 
faith  of  the  consummation  of  the  arrangement. 
North  Hudson  County  R.  Co.  v.  Booraem,  28 
N.  J.  Eq.  460. 

When  a  railroad  company  In  good  faith  enters 
upon  and  constructs  its  road  on  the  land  of  an- 
other while  It  Is  negotiating  with  the  owner 
terms  of  compensation,  the  structures  It  builds 
do  not  become  part  of  the  land  so  that,  after 
a  failure  to  reach  a  private  agreement,  and 
a  resort  to  condemnation  proceedings,  the  value 
of  the  works  constructed  Is  to  be  added  to  the 
damages  for  the  land  taken.  Morgan  v.  Chi- 
cago &  N.  B.  R.  Co.  89  Mich.  676. 

8.  Entry  by  trespass. 

In  the  case  of  Graham  v.  Connersvllle  &  N. 
C.  Junction  R.  Co.  36  Ind.  463,  10  Am.  Rep. 
66,  it  was  held  that  when  a  railroad  company, 
without  color  of  authority,  illegally  takes  pos- 
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session  of  another's  land,  and  thereon  lays  & 
railroad  track  and  builds  a  depot. and  other* 
structures,  the  Improvements  become  a  part  or 
the  land,  and  belong  to  the  landowner ;  so  that,, 
when  subsequently  the  railroad  company  Insti- 
tutes condemnation  proceedings  to  acquire  tho- 
land,  the  damages  payable  to  the  owner  must 
Include  the  value  of  the  structures  and  Improve- 
ments placed  upon  the  land  by  the  railroad  com- 
pany.  The  common-law  rule  was  applied  In  alf 
its  strictness.  And,  although  It  was  conceded 
that  the  railroad  company  was  clothed  with  the- 
rlght  of  eminent  domain,  and  had  a  right  to  go 
upon  the  land  and  make  surveys  and  locate  Its 
road,  yet  It  was  said  It  could  not  take  and  hold 
possession,  construct  Its  road,  and  erect  build- 
ings on  the  land  unless  It  first  acquired  a  right 
so  to  do  by  grant,  license,  or  condemnation  and 
payment  or  tender  of  compensation,  and,  if  It 
did  so,  It  was  but  a  common  trespasser. 

The  case  was  followed  and  approved  by  th» 
supreme  court  of  Missouri  in  Hunt  v.  Missouri 
P.  U.  Co.  76  Mo.  119,  which  held  that  a  depot 
erected  by  a  railroad  company  upcm  the  lands 
of  another  without  his  knowledge  or  consent  be- 
comes at  once  a  part  of  the  realty  and  the  prop- 
erty of  the  landowner,  and  the  company  has  no 
right  to  remove  it,  notwithstanding  It  was 
built  under  a  decree  of  condemnation,  when  sub- 
sequently the  decree  was  adjudged  void.  In  so 
deciding  the  court  was  constrained  to  disap- 
prove, and  almost  to  overrule,  Its  own  previous 
decision  in  Dietrich  v.  Si^rdock,  42  Mo.  279. 

In  the  New  York  case  of  Re  Long  Island  R. 
Co.  6  Thomp.  &  C.  298,  3  Hun,  613,  It  was  held 
that  a  railroad  company  which  enters  upon 
the  lands  of  another  without  his  consent  is  a 
trespasser  as  to  him  and  his  successor  In  title, 
and  any  fixtures  It  puts  upon  the  land  while- 
occupying  It  under  the  trespass  belong  to  the 
owner  of  the  freehold,  who  is  the  landowner 
at  the  time  the  land  Is  appraised  In  subsequent 
condemnation  proceedings. 

And  In  the  same  state,  again,  in  the  case  of 
Re  New  York.  W.  S.  &  B.  R.  Co.  37  Hun,  317,  it 
was  decided  that .  any  structure  wrongfully 
placed  by  a  railroad  company  upon  the  lands  of 
another  becomes  by  that  act  a  part  of  the  land„ 
and  enters  into  Its  value.  When,  therefore,  a 
railroad  company,  without  right  or  authority 
from  the  owner  of  the  freehold,  enters  upon 
land  and  builds  its  road  thereon,  the  property 
it  puts  thus  upon  the  land  adds  to  Its  value,  and 
Is  to  be  included  In  the  appraisal  as  property  of 
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erfy,  except  the  mere  execution  of  the  con- 
tract. The  property  was  such,  it  is  true, 
that  manual  delivery  of  possession  could  not 
be  made.  But,  looking  to  the  terms  of  the 
contraGt,  it  is  seen  that  it  was  not  the 
intention  of  the  parties  th&t  any  change 
should  be  made  in  the  control  of  the  road 
until  after  payment  should  be  made.  At 
that  time  the  road  was  upon  the  land  of 
the  lumber  company,  and  it  was  beyond  the 
power  of  Wheeler  &  Miller  to  remove  it 
from  the  land,  or  to  do  anything  with  it 
except  to  use  it  upon  the  land  of  the  Web- 
iter  Lumber  Company  for  the  purpose  of 
stocking  its  timber.  That  is  what  it  was 
built  for.  It  was  built  and  put  upon  the 
land  practically  at  the  expense  of  the  Web- 
ster Lumber  Company.    That  company  did 


not  buy  nearly  $8,000  worth  of  material, 
and  unqualifiedly  deliver  it  into  the  posses- 
sion of  Wheeler  &  Miller.  It  purchased 
these  materials,  and  had  them  shipped  to 
its  ovm  land,  and  in  its  own  name,  to  be 
built  into  a  railroad  for  the  handling  of 
its  own  timber,  and  permitted  Wheeler  & 
Miller  to  do  nothing  more  with  them  than 
merely  take  them  from  the  cars  and  put 
them  down  into  the  road.  This  was  all 
done  before  the  contract  of  August  19,  1896, 
was  entered  into.  From  the  time  that  was 
done  until  the  contract  was  entered  into, 
Wheeler  &  Miller  had  no  right  or  authority 
to  remove  these  materials  from  the  land. 
During  that  time  the  materials  were  within 
the  control,  so  far  as  possession  is  con- 
oemed,  of  the  Webster  Lumber  Company, 


tbe  landowner,  to  be  taken  by  the  railroad  com- 
peny  In  condemnation  proceedings.  The  New 
Tork  cases  Just  cited  rest  for  their  authority 
upon  Graham  v.  Counersville  ft  N.  G.  Junction 
E.  Co.  36  Ind.  468,  10  Am.  Rep.  56,  9upra,  and 
It  was  afterwards  said  of  them,  by  another 
branch  of  the  court  in  which  they  were  de- 
cided, that  the  principle  laid  down  In  them 
ought  not  to  be  extended ;  that  it  was  Inequita- 
ble, and,  at  most,  should  apply  only  to  the  case 
vhere  the  putting  of  the  rails,  etc.,  on  the  land 
was  a  trespass.  Re  Norwood  ft  M.  R.  Co.  47 
Hon,  489.  14  N.  Y.  S.  R.  437. 

The  later  case  of  Indiana,  B.  ft  W.  R.  Co.  v. 
Allen,  100  Ind.  409,  indicates  that  the  supreme 
court  of  Indiana  Is  disinclined  to  regard  Gra- 
ham V.  Connersville  ft  N.  C.  Junction  R.  Co. 
36  Ind.  463,  10  Am.  Rep.  56,  supra,  as  a  blnd- 
tng  authority  to  its  logical  extent. 

In  the  case  of  Mitchell  ▼.  Illinois  ft  St.  L.  R. 
ft  Coal  Co.  85  III.  566,  the  supreme  court  of 
Illinois  contented  itself  by  holding  that  a  land- 
owuer  has  no  cause  to  complain  that  in  proceed- 
ings to  condemn  his  land  he  was  not  allowed 
the  value  of  improvements  put  upon  it  by  the 
railroad  company  before  the  proceedings  were 
Instituted,  when  the  jury  was  instructed  that, 
if  the  railroad  company  entered  upon  the  prem- 
ises and  constructed  its  road  without  the  own- 
er's consent,  and  afterwards  sought  to  condemn 
the  right  of  way,  it  must  pay  for  the  embank- 
ments constructed  and  the  track  laid  as  a  part 
of  the  value  of  the  land  taken,  because  It  was  to 
be  presumed  that  the  jury  was  governed  by  the 
taistructiou.  The  court  expressly  declined  to 
express  any  opinion  as  to  the  correctness  of 
this  rule  as  to  the  measure  of  damages. 

In  Skinner  v.  Ft.  Wayne,  T.  H.  ft  S.  W.  R. 
Co.  99  Fed.  465,  Baker,  D.  J.,  pronounced  the 
case  of  Graham  v.  Connersville  ft  N.  C.  Junc- 
tion R,  Co.  36  Ind.  463,  10  Am.  Rep.  56,  supra, 
'^unsound  in  principle,  and  in  conflict  with  the 
great  weight  of  authority.**  And  the  supreme 
court  of  Florida  has  declared  that  it  is  alone 
as  an  authority  for  the  contention  that  In  an 
anthorised  proceeding  to  condemn  a  railroad 
right  of  way  the  Improvements  put  upon  the 
land  by  a  corporation  empowered  to  exercise 
the  right  of  eminent  domain,  yet  not  doing  so, 
should  be  included  In  estimating  the  landown- 
er*8  damages;  adding  that  the  clear  weight  of 
authority,  the  better  reasoning,  and  the  true 
right  of  the  matter  are  against  this  position. 

The  authorities  that  disagree  with,  and  hold 
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the  contract  to,  Graham  v.  Connersville  ft  N. 
C.  Junction  R.  Co.  86  Ind.  468,  10  Am.  Rep. 
56,  supra,  ai*e  more  numerous. 

A  leading  case  arose  in  Pennsylvania,  and 
was  decided  in  1873.  In  that  case  the  railroad 
company,  after  a  vain  negotiation  to  purchase, 
entered  upon  certain  lands  without  consent  of 
their  owners,  and  built  Its  road.  The  entry,  al- 
though there  was  no  outrage  in  taking  the 
property,  was  clearly  a  trespass,  and  subjected 
the  company  to  an  action  of  ejectment  in  which 
Judgment  went  against  it.  Execution  was 
stayed  until  proceedings  to  assess  damages  in 
condemnation  should  be  completed.  The  com-- 
pany  being  a  trespasser  and  the  entry  unlaw- 
ful, the  question  In  the  proceedings  was,  wheth- 
er  there  had  been  a  dedication  In  law  of  the 
property  in  the  ties  and  rails  to  the  owners  of 
the  land,  so  as  to  entitle  them  to  Include  these 
things  in  the  assessment  of  damages  under  the 
railroad  law,  and  recover  their  value  as  an 
accession  to  the  value  of  the  land  taken  by  the 
company.  This  question  was  answered  In  the 
negative.  Justice  T.  Nesquehoning  Valley  R. 
Co.  87  Pa.  28. 

The  argument  of  Agnew,  Ch.  J.,  who  delivered 
the  opinion  of  the  court  (Mercur,  and  Gordon, 
J  J.,  dissenting),  was  substantially  as  follows: 
The  case  differs  in  essential  respects  from  that 
of  a  mere  tort  feasor  whose  structures  upon  the 
land  of  another  inure  to  the  benefit  of  the 
owner  of  the  land.  The  common-law  rule  Is  un- 
doubted  that  a  trespasser  who  builds  on  an< 
other's  land  dedicates  his  structures  to  the 
owner.  The  reason  Is  obvious,  for,  like  him  who 
sows  where  he  cannot  reap,  he  can  obtain  no  ad- 
vantage by  his  wrong,  and  having  affixed  his 
chattels  to  the  realty,  they  become  a  part  of  It ; 
he  cannot  add  further  Injury  by  tearing  them 
down.  Even  a  tenant  is  to  a  modified  extent 
affected  by  the  same  rule.  There  is,  however, 
a  clear  distinction  between  putting  down  a  rail- 
road track  under  a  lease  asd  an  act  of  appro- 
priation of  the  land  under  a  charter.  The  very 
intent  of  an  appropriation  of  land  is  to  place 
upon  it,  and  own  and  use,  the  structures  neces- 
sary to  carry  out  the  charter  purpose.  Hence, 
no  dedication  of  the  material  can  be  inferred  In 
such  a  case.  Modem  inventions  and  discoveries 
have  so  far  transcended  the  conditions  of  former 
times  that  to  apply  the  rule  as  to  a  mere  tres- 
passer whuse  entry  is  a  tort,  pure  and  simple, 
to  the  case  of  one  authorized  to  enter  for  a 
great  public  purpose,  merely  because  of  an  ir- 
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because  they  could  not  be  removed  from  the 
land  without  its  permission.  A  court  of 
equity  would  have  been  quick  to  enjoin  the 
taking  up  of  that  railroad  by  Wheeler  & 
Miller,  not  because  the  purchase  money  had 
not  been  paid,  not  simply  because  its  re- 
moval would  have  been  in  violation  of  the 
contract  to  log  the  timber,  resulting  in  ir- 
reparable injury  to  the  lumber  company,  but 
l)ecause  the  railroad  was  on  the  land  of  the 
lumber  company,  and  the  materials  had 
heen  purchased  and  paid  for  by  it,  and  had 
not  passed  out  of  its  possession.  That  being 
the  status  of  the  property  in  respect  to  pos- 
-session,  it  was  not  changed  by  the  contract 
•of  August  19,  1896,  for  in  that  contract 
there  is  not  a  word,  a  line,  or  a  clause,  con- 
ferring upon  Wheeler  &  Miller  the  right  to 


remove  a  rail  or  a  tie  of  it  from  the  land. 
By  its  terms  their  right  to  change  its  posi- 
tion on  the  land  is  restricted  and  qualified. 
A  structure  put  upon  a  man's  premises  at 
his  own  expense,  and  used  by  a  mere  licen- 
see, cannot  be  taken  off  of  the  premises,  in 
the  absence  of  an  express  agreement  giving 
authority  so  to  do;  and  it  cannot  be  said  to 
be  out  of  the  possession  of  the  landowner, 
or  in  the  possession  of  the  licensee,  within 
the  meaning  of  the  statute  here  relied  upOD. 
"By  the  possession  of  a  thing  we  always 
conceive  the  condition  in  which  not  only 
one's  own  dealing  with  the  thing  is  physi- 
cally possible,  but  every  other  person's  deal- 
ing with  it  is  capable  of  being  exeluded." 
Bouvier,  Law  Diet.,  Possession.  Property 
upon  a  man's  land,  and  especially  property 


regularity  in  the  manner  of  proceedins,  would 
"be  as  vain  as  to  attempt  to  dress  a  full-grown 
<man  In  the  garb  of  his  childhood.  This  Is  not  the 
case  of  a  mere  trespass  by  one  having  no  au- 
thority to  enter,  bat  of  one  representing  the 
■state  itself,  clothed  with  the  power  of  eminent 
domain,  having  a  right  to  enter  and  to  place 
these  materials  on  the  land  taken  for  a  public 
use, — materials  essential  to  the  very  purpose 
which  the  state  has  declared  in  the  grant  of  the 
charter.  It  is  true  the  entry  was  a  trespass, 
and  the  citizen  is  entitled  to  redress.  But  his 
redress  cannot  extend  beyond  his  injury.  It 
cannot  extend  to  the  taking  of  personal  chat- 
tels of  the  railroad  company.  They  are  not  his 
and  cannot  Increase  his  remedy.  The  Injury  was 
to  what  the  landowner  had  himself,  not  to  what 
he  had  not.  Then  why  should  the  materials  laid 
'down  for  the  benefit  of  the  public  be  treated 
-as  dedicated  to  the  land?  In  the  case  of  a 
common  trespasser  the  owner  of  the  land  may 
take  and  keep  his  structures  nolens  volens; 
-'but  not  so  in  this  case,  for,  though  the  original 
•entry  was  a  trespass,  the  company  can  proceed 
in  due  course  of  law  to  appropriate  the  land, 
and  consequently  to  reclaim  and  avail  Itself 
of  the  structures  laid  thereon.  Another  evi- 
dent difference  between  a  mere  tort  feasor  and 
a  railroad  company  is  this, — the  former  neces- 
sarily attaches  his  structure  to  the  freehold, 
for  he  has  no  less  estate  In  himself,  but  the 
latter  can  take  an  easement  only,  and  the 
structures  attached  are  subservient  to  the  pur- 
pose of  the  easement.  A  railroad  company  can 
take  no  freehold  title,  and  when  its  proper  use 
of  the  easement  ceases  the  franchise  is  at  an 
end.  There  is  no  intention  in  fact  to  attach 
the  structures  to  the  freehold.  "We  have, 
therefore,  these  salient  features  to  characterize 
the  case  before  us,  to  wit ;  The  right  to  enter 
on  the  land  under  authority  of  law  to  build  a 
railroad  for  public  use;  the  acquisition  thereby 
of  a  mere  easement  in  the  land ;  the  entire  ab- 
sence of  an  Intention  to  dedicate  the  chattels 
entering  Into  its  construction  to  the  use  of 
the  land ;  the  necessity  for  their  use  in  the  exe- 
cution of  the  public  purpose ;  and,  lastly,  the 
power  to  retain  and  possess  these  chattels  and 
the  structures  they  compose  by  a  valid  proceed- 
ing at  law,  notwithstanding  the  original  ille- 
gality of  the  entry,  .  .  ,  We  think,  there- 
fore, the  ownership  of  the  rails,  ties,  etc.,  did 
not  vest  In  the  plaintiff  in  error  by  the  mere 
trespass  In  the  original  entry.'*  Jbid. 
•G6  L.  R.  A. 


In  several  other  states  like  conclusions  have 
been  reached  by  substantially  the  same  line  of 
reasoning,  and  the  following  cases  will  be  found 
in  harmony  with  that  Just  cited :  Toledo,  A.  A. 
&  6.  T.  R.  Co.  V.  Dunlap.  47  Mich.  456,  UN. 
W.  271 ;  Greve  v.  First  Dlv.  of  St.  Paul  ft  P. 
R.  Co.  26  Minn.  66,  1  N.  W.  816;  Lyon  ▼. 
Oreen  Bay  &  M.  R.  Co.  42  Wis.  638 ;  Daniels  ▼. 
Chicago,  I.  &  N.  R.  Co.  41  Iowa,  62;  Skinner 
V.  Ft.  Wayne,  T.  H.  &  S.  W.  R.  Co.  99  Fed. 
465 ;  Jones  v.  New  Orleans  &  8.  R.  Co.  &  Immi- 
gration Asso.  70  Ala.  227 ;  Mississippi  &  T.  R. 
Co.  V.  Devaney,  42  Miss.  555,  2  Am.  Rep.  608 ; 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Dickson,  63 
Miss.  380,  56  Am.  Rep.  809 ;  Texas  ft  P.  R.  Co. 
V.  Hays,  5  Tex.  Law  Rev.  771 ;  Hendry  v.  Trin- 
ity ft  S.  R.  Co.  (Tex.)  24  Am.  ft  Bng.  R.  Cas. 
286 ;  Newgass  v.  St.  Louis,  A.  ft  T.  R.  Co.  54 
Ark.  140,  15  S.  W.  188;  Jacksonville,  T.  ft  K. 
W.  R.  Co.  V.  Adams,  28  Fla.  631,  14  L.  R.  A. 
533,  10  So.  465  :  California  P.  R.  Co.  v.  Arm- 
strong, 46  Cal.  85 ;  Albion  River  R.  Co.  v.  Hes- 
ser,  84  Cal.  485,  24  Pac.  288 ;  San  Francisco  ft 
N.  P.  R.  Co.  V.  Taylor,  86  Cal.  246,  24  Pac 
1027. 

VIII.  Private  roads. 

A  railroad  built  by  private  persons  upon 
leased  land  for  the  purpose  of  carrying  stone 
from  and  supplies  to  their  own  quarries,  to  and 
from  a  public  railroad  station,  becomes  a  part 
of  the  land  upon  which  it  is  built,  and  belongs 
to  the  owner  of  the  fe9  In  the  soil  after  the 
lease  expires  when  that  Instrument  contains  no 
stipulation  or  covenant  to  the  contrary.  Bed- 
ford-Bowling Oreen  Stone  Co.  v.  Oman,  24  Ky. 
L.  Rep.  2274,  73  S.  W.  1038. 

Nevertheless,  during  the  time  it  Is  under  the 
exclusive  management  and  control  of,  and  Is 
operated  by,  a  public  railroad  corporation,  the 
latter  will  be  compelled  to  receive  and  transport 
freight  thereon  as  a  common  carrier  to  and  from 
any  points  that  may  be  accessible  by  adjacent 
landowners.    Ibid. 

A  tramway  or  Inclined  railroad  built  by  the 
owner  of  the  fee  upon  his  lands  for  the  purpose 
of  connecting  a  limestone  quarry  with  a  public 
railroad,  together  with  Its  equipment  of  rails, 
ties,  sidings,  wire  cable,  scales,  coal  tipple,  lime- 
stone cars,  wheels  and  axles,  to  be  used  In 
mining,  removing,  and  carrying  to  market  lime- 
stone from  his  lands,  and  all  necessary  for  that 
purpose,  are  part  of  the  real  estate,  and  cannot 
be  seized  and  sold  on  execution  separate  from 
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siinezed  to  the  land, — a  Btructure  which 
cannot  be  remoTed  without  the  consent  of 
the  landowner, — cannot  be  held  to  be  beyond 
hi3  posaeasion. 

The  principal  question  argued  in  this  case 
is  whether  the  railroad  in  question  is  real 
or  personal  property.  The  doctrine  of  fix- 
tures is  one  which  has  given  the  courts 
much  perplexity,  and  the  decisions  on  that 
question  are  numerous ;  but  no  case  has  been 
found  which  stands  upon  the  state  of  facts 
presented  Eere.  It  is  true  that  this  road  was 
constructed  for  the  purposes  of  trade,  and 
generally  such  structures  may  be  removed 
by  the  tenant  or  licensee;  and  for  that 
reason  they  are  considered,  not  a  part  of  the 
realfy,  but  of  personal  property,  although, 
if  the  same  structures  were  put  upon  the 


land  for  a  different  purpose,  namely,  with 
the  intention  of  making  them  .permanent, 
they  would  be  annexed  to  and  become  a  part 
of  the  realty.  Kerr,  Real  Prop.  §  135,  and 
numerous  cases  there  cited.  These  prin- 
ciples apply  in  the  absence  of  any  special 
agreement  between  the  parties.  But  the 
agreement  of  the  parties  supersedes  the  law. 
"When  there  is  a  special  agreement  between 
landlord  and  tenant  regarding  fixtures,  that 
overrules  and  supersedes  the  general  rules 
of  law  regulating  their  mutual  rights  and 
obligations."  Wall  v.  HindSy  4  Gray,  256, 
64  Am.  Dec.  64.  ''It  is  a  well-settled  rule 
of  law  that  the  parties  between  whom  the 
question  as  to  fixtures  arises  may  by  express 
agreement  fix  upon  chattels  annexed  to 
realty  whatever  character  they  may  have 


the  land.  BItchie  v.  McAllister,  14  Pa.  Co.  Ct 
267. 

Tram  plates  and  wooden  sleepers  upon  which 
they  lie,  or  are  fixed,  of  a  coal  and  Iron  mining 
plant,  do  not  become  part  of  the  real  estate  so 
aa  to  entitle  the  landowner  to  prevent  their 
seizure  and  sale  upon  execution  against  the 
tenant  in  possession,  who  put  them  in  place. 
Beaufort  v.  Bates,  8  De  G.  F.  ft  J.  381,  81  L.  J. 
Ch.  N.  S.  481,  8  Jur.  N.  S.  270,  6  L.  T.  N.  S.  82, 
10  Week.  Bep.  200. 

The  rails  and  ties  of  a  short  branch  railroad, 
laid  upon  leased  lands  and  extending  from  the 
main  line  to  a  stone  quarry,  under  a  parol  con- 
tract with  the  tenant,  void  under  the  statute  of 
frauds  for  the  double  reason  that  It  is  not  in 
writing  under  seal,  nor  is  it  to  be  performed 
within  a  year,  are  personal  property,  which  the 
railroad  may  take  up  and  remove,  since  they 
are  part  of  a  temporary  structure  made  tor 
trade  purposes,  and  therefore  not*  permanent 
fixtures;  and,  as  they  were  put  upon  the  land 
under  a  license,  the  railroad  is  no  trespasser. 
Cayuga  B.  Co.  v.  Niles,  13  Hun,  170. 

In  England  it  has  been  decided  that  a  mort- 
irage  upon  a  stone  quarry,  together  with  the 
mills,  buildings,  steam  engines,  motive  power, 
flxed  and  mobile  machinery,  apparatus,  rails, 
sleepers,  implements,  fittings,  and  fixtures  of 
every  description,  then  or  thereafter  fixed  to 
or  placed  upon  the  hereditaments,  need  not  be 
registered  under  the  bills  of  sale  act,  to  be  valid 
as  against  a  trustee  in  liquidation  as  respects 
the  tramway  and  a  steam  crane,  since  these 
are  fixtures  and  a  part  of  the  realty.  Ea 
parte  Moore  &  B.  Bkg.  Co.  L.  B.  14  Ch.  Div. 
370,  49  L.  J.  Bankr.  N.  S.  60,  42  U  T.  N.  S. 
443,  28  Week.  Bep.  924. 

IX.  RoUino  stock. 

The  question  whether  the  rolling  stock  of  a 
railroad  company  is  real  estate  or  personal  prop- 
erty when  its  status  is  not  affected  by  statute 
or  convention  Is  not  satisfactorily  answered  by 
the  authorities.  The  Federal  courts  rather  In- 
^'line  to  regard  railroad  rolling  stock  as  chat- 
tels real. 

A  railroad  mortgage  pledging  all  the  present 
and  future  acquired  property  of  the  mortgagor 
o^mpany,  and  specifying  the  road  with  Its  sev- 
(>ral  parts,  together  with  the  rolling  stock  and 
all  other  personal  property,  right  thereto,  and 
interest  therein,  binds  locomotives  and  cars 
1  ought  after  Its  execution  and  delivery,  with  the 
«6L.  B.  A- 


lien  for  the  mortgage  debt  superior  to  the 
claims  of  Judgment  creditors.  Pennock  v.  Coe, 
23  How.  117,  16  L..ed.  486. 

The  rolling  stock  of  a  railroad,  as  respects 
mortgages  and  other  valid  liens  thereon,  is  in- 
separably connected  with  the  road,  or,  techni- 
cally speaking,  is  a  fixture,  so  far  as  in  its 
nature  and  use  it  can  be  called  a  fixture.  Mil- 
waukee &  M.  B.  Co.  V.  Milwaukee  &  St.  P.  B. 
Co.  2  Wall.  609,  17  L.  ed.  886. 

When,  by  virtue  of  Its  charter,  a  railroad 
company  acquires  a  title  in  fee  to  its  roadbed, 
and  by  the  statutes  of  its  home  state  the  rolling 
stock  it  owns  and  uses  in  operating  its  road  is 
made  a  fixture ;  and  when,  by  ^ther  statutes  of 
the  same  state,  judgments  are  made  liens  on 
real  estate^ — a  sale  under  a  decree  In  chancery 
to  satisfy  a  Judgment  and  a  conveyance  pur- 
suant thereto,  confirmed  by  the  court,  passes 
to  the  purchaser  all  the  Interest  of  the  com- 
pany in  the  rolling  stock  at  the  time  of  the 
rendition  of  the  Judgment.  Milwaukee  &  M.  B. 
Co.  V.  James,  6  Wall.  750,  18  L.  ed.  854. 

But  rolling  stock  purchased  by  a  railroad  com- 
pany subject  to  a  lien  of  the  vendor  for  the 
unpaid  purchase  price  does  not  become  a  part 
of  the  road  so  as  to  subordinate  such  vendor's 
lien  to  that  of  a  railroad  mortgage  covering 
after-acquired  property.  This  is  because  rolling 
stock  is  susceptible  to  separate  ownership,  and 
is  unlike  rails  or  other  materials  actually  af- 
fixed to  and  made  part  of  the  roadbed.  United 
States  V.  New  Orleans  ft  O.  B.  Co.  12  Wall. 
362,  20  L.  ed.  434. 

A  provision  in  a  state  Constitution,  declaring 
rolling  stock  and  other  movable  property  of 
railroads  to  be  personal  property,  does  not 
change  the  rule  in  equity  In  the  Federal  courts, 
to  the  effect  that  a  railroad  mortgage  covering 
both  present  and  after-acquired  property  oper- 
ates as  and  becomes  a  lien  upon  rolling  stock  as 
soon  as  the  mortgagor  company  acquires  it, 
which  is  superior  to  the  claims  of  Judgment 
creditors.  Scott  v.  Clinton  ft  S.  B.  Co.  6  Biss. 
529,  Fed.  Cas.  No.  12,527. 

Boiling  stock  and  other  property  strictly  and 
properly  appurtenant  to  a  railroad '  are  part 
of  the  road,  and  when  embraced  in  terms  in  a 
railroad  mortgage  duly  registered  as  a  mort- 
gage upon  real  estate,  although  not  filed  or  re- 
corded as  a  chattel  mortgage,  are  bound,  as 
Against  creditors,  by  the  lien  of  the  mortgage, 
which  Is  valid.     Farmers'  Loan  ft  T.  Co.  v.  St 
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agreed  upon.  Property  which  the  law  re- 
gards as  flrtures  may  be  by  them  considered 
as  personalty,  and  that  which  is  considered  '. 
in  law  as  personalty  they  may  regard  as  a 
fixture.  Whatever  may  be  their  agreement 
in  thifl  respect,  the  court  will  enforce,  as 
between  themselves."  Kerr,  Real  Prop.  9 
144.  "The  agreement  of  the  parties  super- 
sedes the  law,  and  is  binding  alike  upon  the 
original  parties  and  subsequent  mortgagees 
or  purchasers  with  notice."  Id.  S  144. 
Under  the  head  of  "Limitations"  of  this 
rule,  the  same  author  says,  in  9  145,  "In 
the  third  place,  such  agreements  are  invalid 
as  against  the  rights  of  the  third  person,  as 
bona  fide  purchasers  of  the  land."  The  only 
other  qualifications  he  puts  upon  the  doc- 
trine are  that  the  property  must  be  such 


as  is  capahle  of  becoming  personal  property : 
that  such  agi*eements  are  subject  to  the 
statute  of  frauds.  It  is  nowhere  intimated* 
in  his  work  that  suqh  an  agreement  would 
not  be  binding  upon  an  ezecuticm  creditor 
of  the  tenant  or  licensee.  In  a  case  some- 
what similar  to  this,  the  supreme  court  of 
Indiana  said:  "Proceeding  now  to  the  ques- 
tion whether  the  engine  and  mill  fixtures 
were  real  or  personal  property,  it  may  l>e 
asserted  that,  if  Risinger  would  have  been. 
entitled  to  remove  these  fixtures  from  the 
premises  of  Dorsh  during  the  term  of  bi» 
right  of  occupancy  of  the  premises,  they 
would,  as  between  Dorsh  and  Risinger,  be 
personal  property ;  and,  if  personal  property 
as  between  them,  they  might  be  liable  to- 
be  taken  on  execution  against  Risinger,  the 


Joseph  &  D.  C.  R.  Co.  8  Dill.  412,  Fed.  Cas.  No. 
4,669. 

The  trend,  however,  of  the  decisions  in  the 
state  coarts,  is  to  consider  railroad  rolling 
stock  personal  property. 

In  a  case  decided  in  New  York  In  1857  It  was 
held  that,  inasmuch  as  the  roadbed,  the  rails 
fastened  to  it,  and  the  balldings  at  the  stations 
of  a  railroad  company  clearly  are  real  estate, 
and  the  locomotives,  passenger,  baggage,  and 
freight  ears  are  necessary  parts  pf  the  entire 
establishment,  without  which  It  would  b»  in- 
operative and  yalueless,  therefore,  upon  the 
doctrine  that  tilings  -  essential  to  the  use  and 
enjoyment  of  the  real  estate,  even  when  not 
physically  fastened  to  the  freehold,  are  fixtures 
belonging  to  the  land,  rolling  stock  must  be 
deemed  real  property.  Farmers'  Loan  &  T.  Co. 
V.  Hendrlckson,  25  Barb.  484. 

But  this  decision  is  now  discredited.  In 
Beardsley  y.  Ontario  Bank,  31  Barb.  619,  a  rail- 
road mortgage  conveying  all  "the  railroad,  real 
estate,  chattels  real,  and  franchises"  of  the 
company  was  held  not  to  embrace  the  rolling 
stock,  because  that  was  persona]  property.  This 
latter  case  was  fully  concurred  in,  and  fol- 
lowed, in  Stevens  v.  Buffalo  &  N.  T.  City  R.  Co. 
81  Barb.  500,  where  the  former  case  was  exam- 
ined and  expressly  disapproved. 

A  little  later  the  court  of  appeals  in  New 
York,  In  Randall  v.  Blwell,  52  N.  Y.  521.  11  Am. 
Dec.  747,  declared  that  railroad  rolling  stock 
was  personal,  not  real,  property ;  but  merely 
said :  The  reasons  on  which  this  conclusion  is 
based  are  found  in  Stevens  v.  Buffalo  &  N.  Y. 
City  R.  Co.  31  Barb.  590,  and  Beardsley  v. 
Ontario  Bank,  81  Barb.  619,  and  the  authorities 
cited  and  reviewed  need  not  be  repeated.  The 
reasons  on  the  other  side  are  clearly  and  ably 
set  forth  in  Farmers*  Loan  &  T.  Co.  v.  Hen- 
drlckson, 25  Barb.  485. 

Afterwards,  in  Boston,  C.  A  M.  R.  Co.  v.  Gil- 
more,  .37  N.  H.  .410,  72  Am.  Dec.  336,  the 
supreme  court  of  New  Hampshire  said  of  the 
case  of  Farmers*  Loan  &  T.  Co.  v.  Hendrlckson, 
25  Barb.  485,  supra,  that  it  "goes  far  beyond 
any  other  decision,  and,  it  seems  to  us,  cannot 
be  sustained.  The  reasons  assigned  for  .  .  . 
[Its]  conclusion  are  not  only  Inconclusive,  but 
incorrect  in  fact*' 

And  when  Chancellor  Runyon,  of  New  Jersey, 
ventured  to  follow  that  case,  and  to  adopt  its 
reasoning  in  WllliamsoD  v.  New  Jersey  South- 
em  R.  Co.  28  N.  J.  Eq.  277,  the  decision  he 
C6  L.  R.  A. 


made  was  reversed  by  the  New  Jersey  court  of 
errors  and  appeals.    29  N.  J.  Eq.  811. 

When,  therefore,  the  statutes  of  a  state  re- 
quire that.  In  order  to  be  valid  as  to  creditors 
and  bona  fide  purchasers  and  encumbrancers, 
mortgages  on  goods  and  chattels  must  either  be- 
filed  and  recorded  in  a  particular  manner  and 
at  a  particular  place,  or  else  the  goods  and 
chattels  they  cover  must  be  delivered  to  and 
stay  in  the  possession  of  the  mortgagee,  rail- 
road rolling  stock  may  be  seised  on  execution 
notwithstanding  it  is  covered  by  a  railroad  mort- 
gage which  has  been  recorded  only  as  a  mort- 
gage on  real  estate,  and  where  the  mortgai^or 
has  continued  in  possession.    Ihid. 

Other  decisions  are  to  the  same  effect :  Steven» 
V.  Buffalo  &  N.  y.  City  R.  Co.  31  Barb.  500; 
Hoyle  V.  Plattsburgh  &  M.  R.  Co.  54  N.  Y.  314. 
13  Am.  Dec.  595;  Union  Loan  A  T.  Co.  ▼. 
Southern  California  Motor  Road  Co.  51  Fed. 
840. 

Rolling  stock  of  a  railroad  company  does 
not  become  part  of  the  realty,  so  as  to  pass 
by  a  conveyance  of  the  land  as  a  part  thereof. 
Ibid. 

It  was  said  by  the  New  York  supreme  court 
in  one  case  that,  while  railroad  rolling  stock  1h 
persona]  property,  and  not  real  estate,  and  will 
not  pass  by  a  conveyance  of  the  real  estate  an<T 
fixtures  of  the  railroad  company  unless  includp<t 
therein  by  apt  and  specific  language  of  descrip- 
tion, yet  it  does  not  follow  that  a  rallrond 
mortgage  upon  the  road  and  its  equipment, 
which  in  its  terms  embraces  the  rolling  stock, 
must  be  filed  in  conformity  to  the  requirements 
of  the  chattel-mortgage  law  to  be  valid  against 
subsequent  judgment  creditors.  Bement  t. 
Plattsburgh  &  M.  R.  Co.  47  Barb.  104. 

That  case,  however,  was*  decided  before  that 
of  Hoyle  v.  Plattsburgh  &  M.  R.  Co.  54  N.  Y. 
314,  13  Am.  Rep.  595,  supra. 

The  rolling  stock  of  a  railroad  company  is 
personal  property  that  may,  at  least  when  not 
in  actual  use  upon  the  railroad,  be  seized  on 
execution.  Boston,  C.  &  M.  R.  Co.  ▼.  Qilmore, 
37  N.  H.  410,  72  Am.  Dec.  336. 

The  interest  acquired  by  a  railroad  corpora- 
tion In  land  for  the  construction  of  its  rond. 
and  what  in  such  construction  it  affixes  thereto. 
— timbers  and  iron  for  the  track,  stone  ancf 
timber  for  culverts  and  bridges,  depots.  an<T 
water  station  structures. — constitute  real  e<«- 
tate  Inseparable  from  the  franchise,  and,  like 
the  franchise,  biallenable  without  express  au^ 
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owner  of  them,  though  the  execution  was  a 
joint  one  against  Risinger  and  others." 
state  V.  Bonham,  18  Ind.  231.  In  disposing 
of  this  case-  it  is  -not  necessary  to  go  so  far 
as  does  the  Indiana  court,  nor  to  hold  ab- 
iioltttely  that  the  railroad  in  question  be- 
came a  part  of  the  realty.  This  case  must 
stand  upon  its  own  facts.  The  property  in 
question  was  bought  and  paid  for  by  the 
ovner  of  the  land^  and  caused  by  it  to  be 
put  upon  its  own  land.  In  all  these  cases 
in  which  tenants  and  licensees  are  permitted 
to  remove  structures  put  upon  land  for  the 
purposes  of  trade,  sudi  structures  are  built 
by  the  tenants  and  licensees.  Such  is  not 
the  case  here.  It  is  true  that  Wheeler  & 
Miller  graded  the  roadbed,  but  it  cannot  be 
said  that  by  so  doing  they  acquired  the  real 


estate, — ^the  ground  itself.  That  part  of  the 
road,  coneededly,  belongs  to  the  lumber 
company,  notwithstanding  the  fact  that 
Wheeler  &  Miller  graded  it.  All  the  bal- 
ance of  that  railroad,  except  the  labor  and 
expense  of  laying  it  down,  was  furnished 
by  the  Webster  Lumber  Company.  Not  a 
mil  nor  a  tie  of  it  was  paid  for  by  Wheeler 
&  Miller.  They  laid  the  Webster  Lumber 
Company's  materials  upon  the  ground  in 
the  form  of  a  railroad  upon  its  own  ground, 
under  an  express  verbal  agreement  that 
that  railroad  was  the  property  of  the  Web- 
ster Lumber  Company,  and  would  remain 
so  until  they  should  pay  for  it.  To  say 
that  under  such  cii-cumstances  that  railroad 
did  not  become  a  part  of  the  realty,  if  the 
Webster  Lumber  Company  desired' that  it 


thorlty  of  law.  But  the  other  things  requisite 
for  the  use  of  the  road  when  constructed  and 
ready  for  operation — locomotives,  cars,  and 
other  articles  and  materials,  of  which  some  are 
eoDSomed  in  use  and  have  to  he  renewed  from 
time  to  time,  are  manifestly  distinct  from  the 
road,  and  cannot  with  propriety  he  regarded  as 
eonstitnting  a  part  of  the  real  estate,  but  are 
the  personal  property  of  the  corporation.  Coe 
T  Colnmbns.  P.  ft  I.  B.  Co.  10  Ohio  St.  372. 
75  Am.  Dec  518. 

The  rolling  stock  of  a  railroad  Is  not  appur- 
tenant to  the  land,  roadt>ed,  and  right  of  way  of 
a  railroad  company,  so  as  to  make  It  real  estate ; 
and  therefore  It  Is  not  subject  to  a  mechanic's 
lien  for  ties  furnished  to  build  the  road.  Nell- 
son  V.  Iowa  Eastern  R.  Co.  51  Iowa,  184,  33 
Am.  Rep.  124,  1  N.  W.  484. 

In  Illinois  the  decisions  In  point  run  more  in 
accord  with  the  Federal  courts. 

The  rolling  stock,  rails,  ties,  chairs,  spikes, 
and  all  other  material  brought  upon  the  ground 
of  a  railroad  company  and  designed  to  be  at- 
tached to  the  realty,  should  be  considered  a  part 
of  the  realty,  and  subject  to  the  Hen  of  a  rail- 
road mortgage.    Palmer  v.  Forbes,  23  111.  301. 

A  railroad  frel^t  car  standing  on  a  side 
track,  when  on  the  road  for  use,  is  prima  facie 
t  part  of  the  realty,  and  cannot  be  seized  and 
sold  npon  execution  as  personal  property. 
Titus  V.  Mabee,  25  111.  257. 

In  Midland  R.  Co.  v.  Stevenson,  130  Ind. 
d7.  2D  N.  B.  885,  a  railroad  company  sought 
an  Injunction  against  a  constable  to  restrain 
him  from  selling  (hi  execution  a  locomotive  and 
tender  he  had  levied  upon,  alleging  that,  as  part 
of  the  equipment  of  the  road,  these  were  in  ef- 
fect part  of  the  realty,  and  not  the  subject  of 
st'lzure  and  sale  by  a  constable.  The  view 
taken  by  the  court  of  the  case,  however,  ren- 
dered it  unnecessary  to  decide  this  question. 
ThA  injunction  was  refused  because  the  Judg- 
ment appeared  to  be  for  an  honest  debt  which 
the  company  was  able  to  pay. 

In  the  case  of  Curran  v.  Smith,  87  111.  App. 
<t9.  Gamett,  J.,  expressed  the  opinion  that 
small,  portable  cars  used  to  carry  moulded 
bricks  Into  and  out  of  a  building  devoted  to 
drying  them.  In  readiness  for  firing  in  the  kilns, 
and  which  ran  upon  permanent  ways  construct- 
Hl  for  the  purpose,  and  were  fitted  with  small 
and  narrow  flanged  railroad  wheels,  such  cars 
havhig  been  built  for  use  and  being  exclusively 
QMd  in  connection  with  the  drier,  that  could 
«CL.R.  A. 


not  be  effectively  operated  without  them, — were 
a  part  of  the  real  estate,  and  thus  were  subject 
to  a  mechanics' s  Hen  for  work  done  and  ma- 
terials fui-ulshed  in  erecting  and  equipping  the 
drying  building.  The  case  Is  not  an  authority, 
however,  because  the  Hen  therein  Involved  was 
held  to  be  a  nullity  for  the  failure  of  the  claim- 
ant to  meet  the  requirements  of  the  mechanic's 
Hen  statute :  and  Gary,  P.  J.,  took  pains  to  dia- 
sent  from  the  opinion  that  the  cars  referred  to 
were  a  part  of  the  realty. 

X.  Supplies, 

It  has  been  contended  in  a  few  cases  that 
chattels  in  use,  and  supplies  for  consumption, 
in  the  operation  of  a  railroad,  should  be  deemed 
an  Integral  part  of  the  entirety,  and  therefore 
in  the  nature  of  real  estate.  This  contention 
has  not  prevaUed. 

Fuel,  oil,  and  the  like,  designed  for  consump^ 
tlon  In  use,  and  which  may  be  sold  and  carried 
away  and  applied  as  well  to  other  uses  as  to- 
the  operation  of  a  railroad,  which  have  no  dis- 
tinguishing characteristics  to  mark  them  as 
peculiar  to  railroads,  and  which  may  be  re- 
moved and  leave  no  trace  of  removal,  cannot 
with  any  propriety  be  treated  or  considered  as 
anything  but  personal  property,  and  as  subject 
to  and  governed  by  the  laws  that  apply  tO'  per^ 
sonal  property.   Palmer  v.  Forbes,  23  111.  301. 

The  fuel  and  ofDce  furniture  belomsing  to  a 
railroad  company  are  personal  property,  and 
not  real  estate,  when  there  is  no  statute  de- 
claring otherwise;  and  It  Is  subject  to  Tevy 
upon  execution  in  favor  of  Judgment  credltori 
as  against  mortgage  bondholders.  Hunt  v.  Bul- 
lock. 23  111.  320. 

When*  no  statute  exempts  it,  fuel  belonging  to 
a  railroad  company,  not  In  actual  use.  although 
intended  to  be  used  In  Its  locomotives,  is  per- 
sonal property  that  may  be  seized  and  sold  on 
execution  or  for  taxes.  Chicago  &  N.  W.  R.  Co.. 
V.  Ellson,  113  Mich.  30,  71  N.  W.  324. 

XI.  For  the  purposes  of  taxation. 

The  cases  collated  In  previous  notes  In  this 
series  are  not  again  presented  here.  The  reader 
should  take  pains  to  consult.  In  particular,  the 
note  on  Lia}>iiity  of  street  ratltoay  for  patTin^ 
assessments,  to  the  case  of  Shreveport  v.  Pres 
cott,  46  L.  R.  A.  193 ;  the  note  on  What  con- 
stitutes real  estate  for  the  purposes  of  tarnation^ 
to  the  case  of  Oskaiooaa  Water  Co.  v.  Board  ol 


62 


West  Viboinia  Scpremb  CJoukt  of  Appeals. 


Mak.» 


should  be  euch,  subject  only  to  be  conveited 
in  the  future  into  personal  property  by  the 
purchase  of  Wheeler  &  Miller,  would  be 
carrying  the  doctrine  of  fixtures  beyond  the 
limits  of  any  case  yet  noted,  or  any  prin- 
ciple laid  down  in  the  books.  Under  such 
circumstances,  it  would  be  conforming  to 
reason,  and  not  violating  any  principle  of 
law,  to  hold  that  the  railroad  is  a  fixture, 
and  a  part  of  the  realty.  It  is  true,  there 
is  a  contract  under  which,  upon  compliance 
with  conditions,  it  may  be  removed.  But  it 
never  can  be  removed  by  Wheeler  &  Miller 
tmtil  these  conditions  are  complied  with. 
It  is  like  any  other  piece  of  property  upon 
a  man's  land,  which  he  agrees  may  be  re- 
moved upon  the  payment  of  a  certain  price. 
Can  it  ble  said  that  until  the  price  is  paid, 


and  the  right  to  pemove  it  acquired,  it  be- 
comes legally  detached  from  the  land,  and 
becomes  personal  property?  If  not.  this 
railroad  must  be  a  part  of  the  realty.  If 
the  oral  and  written  contracts  were  not 
conclusive  of  the  question  of  the  nondelivery 
of  possession,  as  has  been  shown,  it  would 
be  exceedingly  narrow  to  determine  it  other- 
wise than  from  all  the  circumstances  and 
conditions  attending  the  transactions  be- 
tween the  parties,  as  well  as  the  purposes 
they  had  in  view.  Over  all  others  stands 
the  fact  that  the  lumber  company  had  this 
tract  of  4,000  acres  of  land,  and  had  con- 
tracted with  the  owner  of  a  mill  to  saw  the 
timber;  binding  itself,  under  penalties  and 
forfeitures,  to  furnish  certain  quantities  of 
timber  within  certain  periods,  so  as  to  keep 


EqaalfzatloD,  16  L.  B.  A.  296 ;  the  note  on  What 
property  is  a  part  of  the  franchise  of  a  cor- 
poration for  purposes  of  tastation,  to  the  case 
of  Yellow  River  Improv.  Co.  v.  Wood  County, 
17  L.  R.  A.  92;  and  the  note  to  the  case  of 
Ix>uisville  Tobacco  Warehouse  Co.  v.  Kentucky, 
T57  L.  R.  A.  33,  on  2'asation  of  corporate  fran- 
chises in  the  United  States,  to  the  extent  that 
It  deals  with  the  topic  of  the  taxation  of  rail- 
road real  estate  as  a  part  of  the  franchise,  and 
therefore  not  classified  as  ordinary  real  estate 
(vide  dlv.  V.  subd.  d,  p.  45). 

i!  a.  Generally. 

Whether  or  not,  as  respects  taxation  and 
assessment,  a  railroad,  its  franchises,  super- 
structures, and  rolling  stock  are  to  be  classed 
as  either  real  estate  or  personal  property,  will 
ordinarily  depend  upon  the  terms  of  the  statute 
in  the  Jurisdiction  wherein  the  question  is  pro- 
llounded. 

A  typical  statute  is  the  New  York  tax  law 
(Laws  1S96,  chap.  908),  which  ({  2,  subdiv.  3) 
defines  land,  real  estate,  and  real  property  for 
the  purposes  of  taxation  as  inclusive  of  the  land 
Itself  above  and  under  water ;  all  buildings,  and 
other  articles,  structures,  substructures,  and 
superstructures,  erected  upon,  under,  or  above, 
or  affixed  to,  the  same ;  all  supports  and  en- 
closures for  electrical  conductors  and  other 
appurtenances  upon,  above,  and  under  ground ; 
all  mains,  pipes,  and  tanks  laid  or  placed  in, 
upon,  above,  or  under  any  public  or  private 
street  or  place  for  conducting  steam,  heat,  wa- 
ter, oil,  electricity,  or  a  property,  substance,  or 
product,  capable  of  transportation  or  conveyance 
therein,  or  that  is  protected  thereby. 

Elsewhere  a  statute  is  found  requiring  all 
property  used  or  held  by  a  railroad  company 
for  operating  purposes,  including  its  roadbed 
and  right  of  way,  to  be  assessed  for  taxation  as 
personal  property.  In  that  case  taxes  thereon 
must  be  collected  as  if  they  really  were  on  per- 
sonal property.  Missouri,  K.  &  T.  R.  Co.  v. 
Labette  County,  9  Kan.  App.  545,  59  Pac.  383. 

Then,  if  a  statute  provides  for  the  assessment 
of  the  stock  of  a  corporation  against  the  com- 
pany, and  not  against  the  individual  stoclchold- 
ers,  the  roadbed  of  a  railroad  is  not  to  be  as- 
sessed for  taxes  as  real  estate,  nor  its  rolling 
machinery  as  personal  property,  but  all  Its 
actual,  tangible  property,  as  well  as  its  stock 
subscriptions,  simply  as  corporation  stock. 
Michigan  C.  R.  Co.  v.  Porter,  17  Ind.  380. 
06  L.  R.  A. 


The  legislature  may  enact,  as  in  Maine,  that 
the  track  of  a  railroad  and  the  land  on  which 
it  is  constructed  shall  not,  for  the  purposes  of 
taxation,  be  deemed  real  estate  (Portland,  S.  ft 
P.  R.  Co.  V.  Saco,  60  Me.  196)  ;  or,  on  the  other 
hand,  as  in  Florida,  it  may  explicitly  pronounce 
railroads  real  estate  for  the  purposes  of  taxa- 
tion (Bloxham  v.  Florida  C.  &  P.'  R.  Co.  35 
Fla.  625,  47  So.  902). 

The  legislature  may  by  statute,  for  the  pur- 
poses of  taxation,  make  the  roadbed  and  super- 
structure of  a  railroad  personal  property,  and. 
if  it  does  so,  the  rails  and  ties  may  be  seized 
and  severed  from  the  freehold  to  collect  taxes 
in  default.  Maus  v.  Ix>gan sport,  P.  &  B.  R.  Co. 
27  111.  77. 

The  legislature  may,  as  in  Illinois  (Act  1872, 
§44),  declare  railroad  rolling  stock  to  he  per- 
sonal property  to  be  separately  listed  and  re- 
turned for  taxation.  Union  Trust  Co.  v.  Weber, 
96  III.  340. 

Or  it  may,  as  in  Indiana,  elect,  for  the  pur- 
poses of  taxation,  to  treat  it  as  realty.  Ix>ui8- 
vllle  &  N.  A.  R.  O.  V.  State,  25  Ind.  177.  87 
Am.  Dec.  358. 

When  au  entire  railroad  is  within  the  taxing 
state,  and  no  positive  rule  of  distribution  and 
apportionment  of  track  and  rolling  stock  has 
been  prescribed  by  the  legislature,  the  only 
practical  place  for  the  assessment  and  taxation 
thereof  is  at  the  principal  business  oflSce  and 
station  of  the  company ;  and  then  it  is  wholly 
Immaterial  and  unnecessary  to  decide  whether 
the  subject  of  taxation  be  real  or  personal  prop- 
erty. Appeal  Tax  Court  v.  Western  Maryland 
R.  Co.  50  Md.  274. 

And  when  a  statute  provides  for  valuing  real 
estate  but  once  every  two  years,  and  has  the 
effect  of  allowing  improvements  on  land,  made 
after  the  valuation,  to  escape  taxation  until  the 
next  biennial  assessment;  and  another  statiite 
requires  all  railroad  property  to  be  assessed 
annually  for  taxation, — the  statutory  scheme 
regards  all  railroad  property  of  every  kind  and 
description  as  of  the  same  character;  and  the 
whole  mass  of  such  property  may  be  regarded, 
for  taxing  purposes,  as  either  real  or  personal 
property  as  the  exigencies  of  the  case  may  de- 
mand ;  and,  if  it  is  essential  to  the  validity  of 
the  latter  statute,  railroad  property,  whatever 
its  actual  character,  will  be  deemed  personal 
property.  Centi'al  Iowa  R.  Co.  v.  Wright 
County.  67  Iowa,  199,  25  N.  W.  128. 
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the  mill  running.  Wheeler  &  Miller  had 
agreed  to  build  ilia  railroad  and  stock  the 
timber,  but,  for  want  of  money,  were  unable 
to  obtain  Uie  materials  for  the  construction 
of  the  road.  The  lumber  company  being 
thus  compelled  to  furnish  the  materials  it- 
self, the  original  contract  in  respect  to  the 
building  of  the  road  was  abrogated,  and 
nothing  waa  left  for  Wheeler  &  Miller  to 
do  in  that  connection  but  the  grading  and 
the  laying  of  the  track.  This  is  claimed  to 
have  cost  them  about  $4,000,  but  it  is  not 
pretended  that  they  were  to  own  the  road- 
bed. There  was  no  source  from  which  this 
expenditure  could  be  reimbursed,  except  the 
profits  from  their  logging  contract.  The 
roadbed  thus  graded  remained  the  property 
of  the  company.    When  it  put  the  materials 


upon  it  at  its  own  expense,  the  entire  road 
became  its  property,  subject  to  the  use  of 
it  by  Wheeler  &  Miller  in  logging  the  tim- 
ber. When  it  was  decided  that  the  com- 
pany should  furnish  the  materials,  an 
abatement  of  50  cents  per  thousand  from 
the  price  for  logging  the  timber  was  made, 
whicdi  was  probably  reasonable  and  fair,  as 
the  materials  cost  nearly  $8,000,  the  equiv- 
alent of  50  cents  per  thousand  on  about 
16,000,000  feet  of  timber.  Such  being  the 
circumstances,  it  is  beyond  belief  that  the 
company  intended  to,  or  did  in  fact,  sell 
said  materials  to  Wheeler  &  Miller,  and 
deliver  to  them  the  possession  thereof,  with- 
out any  security  whatever.  It  would  be 
difficult  to  believe  they  thought  they  had 
any  right  to  do  more  than  places  these  ma- 


b.  Rlffht  of  way  and  superstructures. 

The  easement  of  a  railroad  company,  and  Its 
rails,  sleepers,  bridges,  etc.,  are  real  estate,  and 
liable  to  taxation  as  such  in  the  towns  where 
they  are  situated.  Providence  &  W.  E.  Co.  v. 
Wright,  2  R.  I.  459. 

A  railroad  is  properly  taxed  as  owner  of  its 
right  of  way,  although  It  does  not  own  the  fee 
of  the  land,  and  the  land  Itself  Is  exempt  as  an 
Indian  reservation.  People  ea  rel.  Brie  R.  Co. 
V.  Beardsley,  52  Barb.  107. 

An  easement  in  land  held  by  a  railroad  com- 
pany for  all  the  purposes  of  laying  its  track, 
erecting  its  stations,  and  all  other  incidents 
and  appurtenances  to  the  construction,  main- 
tenance, and  operation  of  its  railroad,  together 
with  its  right  to  the  possession,  occupation,  and 
use  perpetually  of  the  land,  makes  it,  for  the 
purposes  of  assessment,  as  much  taxable  as  If, 
in  addition,  it  owned  the  fee.  Muscatine  v.  Chi- 
ago,  H.  I.  &  P.  R.  Co.  69  Iowa,  645,  44  N.  W. 
909. 

By  force  of  a  statute  making  all  lands  within 
the  state,  whether  belonging  to  individuals  or 
eorporatlons,  and  defining  "lands*'  as  Inclusive 
of  the  land  Itself  and  all  buildings  and  other 
articles  erected  upon  or  affixed  to  the  same,  and 
the  terms  *'real  estate"  and  "real  property"  as 
synonymous  with  land,  a  railroad  track,  con- 
sisting of  stringers,  ties,  and  rails  affixed  to  the 
soil,  is,  for  the  purposes  of  assessment  and  tax- 
ation, land,  real  estate,  and  real  property  of 
the  railroad  company  irrespective  of  where  the 
title  to  the  fee  in  the  soil  is  lodged.  People 
»  reJ.  Dunkirk  ft  F.  R.  Co.  v.  Cassity,  46  N. 
T.  46. 

Railroad  track  is  real  property,  within  a 
BUtute  declaring  the  term  "real  property,"  with 
respect  of  the  assessment  and  collection  of  the 
revenue,  constmable  as  including  all  lands  with- 
in the  state,  and  all  buildings  and  other  things 
erected  on,  or  affixed  to,  the  same.     Sangamon 

6  M.   R.   Co.  V.  Morgan   County,   14   111.   163, 
56  Am.  Dec.  497. 

In  view  of  the  undeniable  weight  of  authority 
in  this  county,  the  roadbed  of  a  railroad  must 
be  deemed  real  property  within  the  terms  and 
operation  of  a  statute  declaring  all  real  and 
personal  property,  not  governmental,  national, 
sUte,  or  local,  and  not  religious,  charitable,  or 
eduiational,  liable  to  taxation  for  public  pur- 
poses.   Neary  v.  Philadelphia,  W.  &  B.  R.  Co. 

7  Houst  (Del.)  419,  9  Atl.  405. 

The  foundations,  columns,  and  superstructure 

66L.R.A. 


of  an  elevated  railroad  In  the  city  streets  are 
fixtures  at  common  law  as  articles  annexed  to 
the  freehold,  and,  as  they  also  fall  within  the 
statutory  definition  of  land,  real  estate,  and 
real  property  in  respect  of  assessment  and  taxa- 
tion, they  are  properly  assessed  and  taxed  as 
real  estate.  People  ea  rel.  New  York  Elev.  R. 
Co.  V.  Tax  &  A.  Comrs.  82  N.  Y.  459,  Affirming 
19  Hun,  460. 

The  tunnels,  tracks,  substructures,  super- 
structures, stations,  viaducts,  and  masonry  of 
a  steam  commercial  railroad  are  properly  as- 
sessed as  real  estate.  The  tracks,  rails,  sleep- 
ers, switches,  and  sidings  forming  the  super- 
structures to  sustain  the  railroad  or  facilitate 
motives  and  cars  run,  are  undeniably  real  estate 
for  the  purposes  of  taxation ;  and  it  can  make 
no  difference,  in  respect  of  taxation,  whether 
the  rails  are 'laid  upon  the  surface  of  the  earth, 
placed  on  pillars  In  the  air,  or  carried  through 
a  covered  way  or  tunnel.  In  either  case  the 
structures  to  sustain  the  railroad  or  facilitate 
and  protect  Its  use  are  land  within  the  mesn- 
Ing  of  the  law,  and  liable  to  taxation.  People 
ex  rel.  New  York  &  H.  R.  Co.  v.  Tax  &  A.  Comrs. 
101  N.  Y.  322,  4  N.  E.  127. 

When  a  railroad  right  of  way  Is  exempted 
from  taxation,  and  It  Is  described  in  the  grant, 
not  as  an  abstract  thing,  but  exactly  measured 
as  a  physical  entity  of  a  certain  width  in  feet, 
carefully  broadened  to  include  grounds  for  su- 
perstructures usual  and  indispensable  to  a  rail- 
road, the  exemption  extends  to  all  the  real  es- 
tate and  permanent  fixtures  within  the  bound- 
ary lines.  New  Mexico  v.  United  States  Trust 
Co.  172  U.  S.  171,  43  L.  ed.  407,  19  Sup.  Ct, 
Rep.  128. 

Under  the  statutes  of  Alabama  respecting  rail- 
road taxation,  and  which  require  for  that  pur- 
pose returus  to  be  made  to  the  state  auditor 
showing  the  total  length  of  the  line,  including 
the  right  of  way,  roadbed,  and  side  tracks,  as 
well  as  main  tracks,  with  rolling  stock  and  sup- 
plies to  be  assessed  as  a  unit  by  the  state  board 
and  prorated  to  the  several  counties  traversed 
by  the  line,  and  which  leave  all  property,  real 
and  personal,  not  required  to  be  returned  to  the 
auditor,  to  be  assessed  by  the  local  assessors 
like  the  property  of  individuals,  the  term  "right 
of  way"  does  not  embrace  more  than  an  ease- 
ment, and  the  state  board  is  without  Jurisdiction 
to  include  In  its  assessment  any  structure  on  the 
right  of  way  other  than  the  roadbed  and  tracks, 
no  matter  how  permanent  its  character  or  how 
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terials  in  the  road.  The  oompany  certainly 
would  not  have  permitted  any  other  use  of 
them. 

Enough  has  been  stated  to  show  that  the 
possession  of  this  property  cannot  be  con- 
sidered to  have  passed  unequivocally  into 
the  hands  of  the  purchaser,  viewing  the 
matter  from  the  standpoint  of  a  creditor 
who  is  not  presumed  to  have  known  all  that 
took  place  between  the  parties.  He  must 
be  held  to  have  known  the  railroad  was  on 
the  land  of  the  Webster  Lumber  Company, 
and  was  used  by  Wheeler  &  Miller.  To 
him  its  situation  was  far  different  from  that 
of  a  horse,  cow,  wagon,  or  other  property 
incapable  of  annexation  to  real  estate, 
which  has  been  sold  and  delivered  into  the 
hands  of  the  purchaser.  But,  however  it 
may  have  appeared  to  third  parties,  it  is 
perfectly  clear  that  there  was  no  delivery 
of  possession  of  the  materials  or  of  the  rail- 
road to  Wheeler  &  Miller,  and  the  statute 
relied  upon  has  no  application  to  a  condi- 
tional sale,  without  delivery  of  possession. 


80  much  of  the  decree  of  the  Circuit 
Court  of  Webster  County,  made  and  entered 
on  the  9lh  day  of  August,  1899,  €ls  dissolves 
the  injunction  au^arded  on  the  9th  day  of 
August,  1897,  in  so  far  as  the  same  restraiyts 
and  enjoins  the  defendant  from  taking  pas- 
session  of  the  rails,  spikes,  splices,  cross- 
ties,  and  other  materials  in  said  railroad, 
and  determines  that  said  rails,  spikes, 
splices,  and  other  materials  are  the  prop- 
erty of  the  defendant,  is  reversed,  and  in  all 
other  respects  sa/id  decree  is  affirmed.  And 
this  court  proceeding  to  make  such  decree 
as  the  Circuit  Court  should  have  made  and 
entered,  it  is  adjudged,  ordered,  and  decreed 
that  said  injunction,  as  awarded  on  the  9th 
day  of  August*  1897,  be,  and  the  aame  is, 
made  perpetual. 

BrauLoiiy  J.,  dissents. 

Petition  for  rehearing  denied  November 
19,  1902. 


ladlspensably  necessary  it  may  be  to  the  opera- 
tion of  the  road.  But  this  is  not  because  depots, 
etc.,  on  the  right  of  way  are  less  essential  than 
tracks  and  roadbed  to  railroading,  nor  because 
every  structure  or  fixture  on  the  right  of  way 
does  not  pass  by  a  deed  of  the  right  of  way,  for 
the  contrary  may  be  conceded ;  it  is  solely  be- 
cause a  division  and  classification  of  the  prop- 
erty of  railroads  for  the  purposes  of  assessment 
and  taxation  have  been  made  by  the  terms  and 
policy  of  the  statutes.  Nashville  &  D.  R.  Co.  v. 
State,  129  Ala.  142,  SO  So.  619. 

Railroad  stations  constitute  no  part  of  the 
**track  ;**  nor  can  they  be  regarded  as  land  upon 
which  the  track  is  constructed,  even  when  the 
rails  are  laid  directly  through  and  on  the  floor 
of  the  depot.  Therefore,  a  statute  providing 
that  railroad  track  and  the  land  on  which  it  Is 
constructed  shall  not,  for  taxing  purposes,  be 
deemed  real  estate  does  not  cover  or  extend 
to  a  railroad  station  built  astride  of  the  rails. 
Portland,  S.  &  P.  R.  Co.  v.  Saco,  60  Me.  196. 

When  a  revenue  law  declares  a  railroad  right 
of  way.  Including  the  superstructures  of  main, 
side,  or  second  track,  and  turnouts,  stations, 
and  Improvements  of  the  railroad  company  on 
such  right  of  way,  to  be  real  estate,  and  denom- 
inates it  railroad  track  to  be  assessed  by  the 
state  board  of  equalization,  and  leaves  all  other 
real  estate,  including  stations  and  other  build- 
ings and  structures  to  be  assessed  by  the  local 
assessors,  the  phrase  "right  of  way'*  must  be 
understood  to  mean  the  land  used  as  a  wav  for 
the  road,  and  not  such  additional  ground  as  may 
be  used  for  the  convenience  of  the  road,  but 
not  as  a  part  of  its  **way."  Stations  and  ma- 
chine shops  beyond  the  right  of  way  are  then 
assessable  by  the  local  assessors.  Chicago,  B.  & 
Q.  R.  Co.  V.  Paddock,  75  111.  616. 

But  when  the  statute  is  so  worded  as  to  make 
the  term  "railroad  track"  embrace  the  right  of 
way,  the  superstructures  of  main  track,  and 
sidings,  turnouts,  stations,  and  improvements  on 
such  right  of  way,  then  the  term  "right  of  way" 
Is  not  confined  to  the  land  over  which  the  main 
track  is  constructed,  but  includes  all  land  upon 
which  are  structures  built  for  and  actually  used 
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by  the  company  in  the  business  for  which  It 
was  organized,  and  which  are  essential  to  tlie 
operations  of  the  road.  Chicago  &  A.  R.  Co.  t. 
People,  98  III.  3S0;  Peoria,  D.  ft  B.  R.  Co.  ▼. 
Ooar,  118  111.  134,  8  N.  E.  682. 

A  railroad  toll  bridge  spanning  a  navigable 
stream  is  assessable  for  taxation  as  real  estate 
in  the  town  where  it  is  located.  Hadaon  River 
Bridge  Co.  v.  Patterson,  74  N.  Y.  865. 

In  assessing  and  equalizing  the  value,  for  the 
purposes  of  taxation,  of  bridges,  structures,  and 
improvements  on  lands,  assessors  and  boards  of 
equalization  are  governed  by  the  same  rales. 
The  revenue  laws  of  Arkansas  (Sandels  ft  Hill's 
Dig.  I  6401)  define  these  as  real  estate.  Hence, 
when  real  estate  generally  is  assessed  at  but 
half  its  actual  market  value  a  bridge  can  be 
assessed  no  more.  Ba  parte  Ft.  Smith  ft  V.  B. 
Bridge  Co.  62  Ark.  461,  86  S.  W.  1060. 

A  bridge  crossing  the  Mississippi  river,  built 
and  owned  by  a  railroad  company  and  used  sole- 
ly for  railroad  purposes,  is,  in  Illinois,  so  far  as 
it  is  within  the  state  lines,  assessable  for  taxes 
as  part  of  the  railroad  track.  Anderson  v.  Chi- 
cago, B.  ft  Q.  R.  Co.  117  III.  26,  7  N.  E.  129. 

A  bridge  firmly  attached  to  and  incorporated 
with  the  stone  work  of  an  aqueduct,  whose  sup- 
ports extend  down  a  great  depth  below  the  bot- 
tom of  the  river  and  are  fastened  to  the  solid 
rock.  Is  real  estate  and  taxable  as  such  by  a  lo- 
cal government  authorized  to  tax  nothing  but 
real  estate  within  its  jurisdiction.  Alexandria 
Canal  R.  ft  Bridge  Co.  v.  District  of  Columbia. 
1  Mackey,  217. 

A  grain  elevator  on  a  railroad  right  of  way. 
built,  owned,  and  used  by  a  railroad  company,  is 
real  estate,  and,  if  taxable  at  all,  must  be  taxed 
as  real  estate,  unless  there  is  some  specific  stat- 
ute to  the  contrary.  Chicago,  M.  ft  St.  P.  R.  Co. 
V.  Houston  County,  88  Minn.  531,  38  N.  W.  619. 

But  when  such  an  elevator,  so  situated,  is 
owned  and  operated  by  an  independent  corpora- 
tion, although  it  is  real  estate,  and  taxable,  or- 
dinarily as  real  estate,  it  is,  in  Minnesota,  to  be 
assessed  and  taxed  as  personal  property  because 
a  statute  of  that  state  so  provides.  State  v. 
Red  River  Valley  Elevator  Co.  69  Minn.  131,  72 
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5.  W.  60,  Orerrallng,  Minneapolis  &  N.  Elevator 
'Co.  T.  Clay  County,  60  Minn.  522,  63  N.  W.  101. 

The  case  of  Bangor  &  P.  R.  Co.  v.  Harris,  21 
Me.  533,  holding  that  when  a  railroad  charter 
SQthorizes  the  corporation  to  procure,  purchase, 
and  hold  In  fee  simple.  Improve,  and  use  for  all 
porposes  of  a  railroad  business,  lands  and  other 
rfal  estate,  and  manage  and  dispose  of  them  at 
will;  and  provides  that  the  capital  stock  shall 
be  a  stated  sum  divided  hito  shares  holden  and 
considered  as  personal  estate, — the  property  of 
the  road  is  converted  for  taxing  purposes  from 
real  to  persona]  estate,  and  Is  taxable  only  as 
personal  property  until  the  legislature  specifical- 
ly enacts  otherwise, — was  overruled  by  Cumber- 
land Marine  R.  Co.  ▼.  Portland,  37  Me. '444, 
wherein  the  court  said  that  a  statute  expressly 
requiring  real  estate  to  be  taxed  as  such  had 
l)een  overlooked. 

The  North  Carolina  supreme  court,  in  con- 
-etming  a  railroad  charter  which  granted  its 
possessor  an  exemption  from  taxation  of  all  real 
estate  held  for  right  of  way,  for  station  places 
of  whatever  kind,  and  for  workshop  location, 
fiaid:  *'We  do  not  enter  into  the  niceties  and 
technical  distinctions  in  reference  to  what  are 
and  are  not  fixtures,  and  pass  with  land  in  con- 
troversies between  landlord  and  tenant,  vendor 
and  vendee,  and  others ;  but.  looking  to  the 
broader  purpose  of  the  exemption  in  Inviting 
the  Investment  of  capital  in  a  great  self-sup- 
p«>rtlng  enterprise  for  the  Improvement  of  the 
6tate,  In  connection  with  the  large  contribution 
of  the  state  itself  to  ensure  its  completion,  we 
<annot  separate  the  building  from  the  ma- 
chinery and  necessary  adjuncts  within,  in  giv- 
ing effect  to  the  provision  for  exemption ;  and, 
In  our  opinion,  all  are  protected  alike.*'  Rich- 
mond &  D.  R.  Co.  V.  Alamance,  84  N.  C.  504. 

c  Rolling  atock  and  construction  materials. 

When  its  charter  requires  a  railroad  com- 
pany to  pay  a  tax  upon  the  cost  of  the  railroad 
and  appendages,  the  term  "appendages*'  applies 
to  the  real  estate  only. — the  accessories  of  the 
road  Itself, — and  does  not  include  rolling  stock, 
furniture,  boats,  or  other  personal  property, 
however  essential  to  the  use,  or  necessary  to  the 
operation,  of  the  road.  State  Treasurer  v. 
Somerville  &  B.  R.  Co.  28  N.  J.  L.  21. 

Railroad  rolling  stock,  for  taxing  purposes, 
is  personal  property,  and  so  is  taxable  only  at 
the  head  offlce  of  the  company  when  no  stat- 
ute fixes  its  situs  elsewhere.  Sangamon  &  M. 
R.  Co.  V.  Morgan  County,  14  111.  163,  56  Am. 
Dec  497. 

A  railroad  and  its  furniture  do  not,  for  tax- 
able purposes,  constitute  one  entire  estate, 
•either  real  or  personal.  The  furniture  is  per- 
sonal property,  and  constitutes  no  part  of  the 
road,  which  is  real  property.  It  is  no  more  a 
part  of  the  road  than  is  the  furniture  of  a 
house  part  of  the  house.     Ihid. 

A  railroad  locomotive  may  be  seized  and  sold 
for  delinquent  taxes.  Midland  R.  Co.  t.  State, 
11  Ind.  App.  433,  88  N.  E.  57. 

The  rolling  stock,  tools,  etc.,  of  a  street  rail- 
way company  are  no  part  of  the  track,  but  are 
persona]  property,  and  are  to  be  assessed  for 
taxati<»  at  the  place  where  the  company's  prin- 
€i{>al  office  is  located.  Detroit  v.  Wayne  Circuit 
Judge,  127  Mich.  604,  86  N.  W.  1032. 

Notwithstanding  a  statute  making  railroad 
rolling  stock  a  fixture,  it  cannot  be  regarded  as 
real  estate,  so  as  to  warrant  a  court  of  equity 
In  interposing  by  injunction  to  prevent  a  seizure 
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and  sale  for  nonpayment  of  taxes.  Chicago  & 
N.  W.  R.  Co.  V.  Ft.  Howard,  21  Wis.  45,  91 
Am.  Dec.  458. 

The  rolling  stock  is  intimately  connected  with 
the  purposes  and  uses  of  the  railroad  track  and 
superstructure,  and  the  power  of  the  legislature 
to  treat  It  as  realty  for  the  purposes  of  taxa- 
tion cannot  be  seriously  questioned.  When  it  is 
so  treated  by  statute  it  is  assessable  as  real  es- 
tate, and  not  as  personal  property.  Louisville 
&  N.  A.  R.  Co.  V.  State,  25  Ind.  177,  87  Am. 
Dec.  358. 

In  Davenport  v.  Mississippi  &  M.  R.  Co.  16 
Iowa.  349,  the  judges  concluded  that  railroad 
rolling  stock  was  not  locally  taxable  in  the  city 
where  the  railroad  company  had  its  principal 
office :  Lowe,  J.,  because  he  thought  it  a  part 
of  the  railroad,  and  not  separately  taxable : 
Wright,  Ch.  J.,  and  Dillon,  J.,  because  It  had  no 
situs  in  the  city ;  and  Cole,  J.,  because,  in  his 
opinion,  the  legislature  had  not  author tfeed  mu- 
nicipal taxation  of  railroad  rolling  stock. 

Again,  in  Dubuque  v.  Illinois  C.  R.  Co.  39 
Iowa,  56,  Beck,  J.,  with  whom  concnrred  Day, 
J.,  held  that  railroad  rolling  stock  was  personal 
property,  and  had  a  situs  for  taxation  in  the 
city  where  the  company's  principal  office  was 
located ;  Miller,  Ch.  J.,  was  of  the  opinion  that 
rolling  stock  had  no  situs  for  taxation  at  any 
particular  place  along  the  line,  but  expressed 
no  opinion  as  to  whether  it  was  real  or  personal 
property,  and  based  his  conclusion  upon  the  doc- 
trine of  stare  decisis;  while  Cole,  J.,  dissenting 
in  toto  from  the  judgment  about  to  Im  rendered, 
was  reticent  on  the  point  now  under  considera- 
tion. 

The  court  afterwards,  saying  the  question 
was  an  open  one  in  that  state,  decided  that 
rolling  stock  Is  personal  property.  Neilson  v. 
Iowa  Eastern  R.  Co.  51  Iowa,  184,  88  Am.  Rep. 
124,  1  N.  W.  434. 

Railroad  ties,  rails,  and  other  materials 
brought  to,  but  not  actually  fixed  upon,  the  right 
of  way,  designed  to  be  used  in  constructing  a 
projected  line  of  railroad,  are  taxable  by  the 
local  authorities,  under  a  statute  relegating  to 
them  the  assessment  of  all  railroad  property 
outside  of  the  right  of  way  and  depot  grounds. 
Chicago,  B.  &  Q.  R.  Co.  v.  Hitchcock  County,  40 
Neb.  781,  59  N.  W.  358. 

d.  Rights  in  puhHo  streets. 

The  right  of  way  of  a  street  railway  com- 
pany in  the  streets  of  a  city  is  an  easement  In 
realty,  and,  for  the  purposes  of  taxation.  Is 
realty.  South  Nashville  Street  R.  Co.  v.  Mor- 
row, 87  Tenn.  406,  2  L.  R.  A.  853,  11  S.  W.  348. 

The  easement  in  a  public  street,  enjoyed  by  a 
railroad  company  not  owning  the  freehold  estate 
in  the  bed  of  the  road,  may  be  assessed  and 
taxed  as  real  estate.  Appeal  Tax  Court  v. 
Western  Maryland  R.  Co.  50  Md.  274. 

A  street  railway,  including  Its  bed  and  super- 
structure, is  real  estate  for  taxing  purposes. 
People  e»  rel.  Central  Park,  N.  A  E.  River  R. 
Co.  V.  Tax  &  A.  Comrs.  51  Hun,  641,  4  N.  Y. 
Supp.  41. 

When  a  railroad  company  maintains  Its 
track,  consisting  of  stringers,  ties,  and  rails  laid 
in  a  public  highway,  and  has  no  interest  In  the 
underlying  land  except  a  constant  and  exclusive 
right  to  use  it  during  its  chartered  existence  for 
the  passage  to  and  fro  of  Its  rolling  stock,  its 
easement  is  such  as,  for  the  purposes  of  assess- 
ment, is  real  property.  Re  Albany  &  B.  Turnp. 
Road,  94  App.  DIv.  509,  87  N.  Y.  Supp.  1104. 
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The  rlffht  of  a  street  railway  company  to  lay 
Its  tracks  and  attach  them  to  the  soli  of  a 
street  and  run  cars  thereon  for  profit,  vests  It 
with  an  Interest  In  the  soil,  and  gives  It  an  ex- 
clnslve  use  thereof  so  far  as  Is  necessary  for  the 
prescribed  purpose ;  and  this  Interest  Is  prop- 
erty, and  the  trsck  laid  in  the  soil  and  annexed 
to  the  easement  becomes  a  part  of  the  land  It- 
Bttlf,  and  is  real  estate,  so  that  the  railroad  com- 
pany is  as  much  assessable  as  are  adjoining  lot 
owners.  North  Beach  ft  M.  R.  Co.*8  Appeal,  82 
Cal.  499. 

The  legislature  of  Michigan  having  enacted 
that  a  street  railroad  track  shall  be  assessed  as 
personal  property,  the  term  should  be  construed 
to  Include,  not  only  the  track,  spikes,  rails,  and 
switches,  but  also  the  right  to  use  the  bed  upon 
which  they  are  placed.  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit,  126  Mich.  673,  84  Am.  St- 
Rep.  589,  86  N.  W.  96,  86  N.  W.  809 ;  Detroit 
V.  Wayne  Circuit  Judge,  127  Mich.  604,  86  N. 
W.  1032. 

In  Newark  v.  State  Bd.  of  Taxation,  66  N.  J. 
L.  466,  49  Atl.  626,  the  New  Jersey  supreme 
court  decided  that  a  street  railway  company 
has  such  an  Interest  in  the  soil  of  the  highways 
over  which  It  passes  as  is  taxable  as  real  estate. 
Garrison,  J.,  dissenting,  thus  stated  the  differ- 
ence between  the  majority  and  himself :  "My 
colleagues  think"  a  trolley  company  "owns  *an 
interest  in  the  soil  of  the  highways  over  which 
it  passes,'  and  that  this  is  real  estate  for  which 
it  should  be  taxed  at  Its  true  value.  I  think 
that  It  owns  whatever  personal  property  it  has 
lawfully  annexed  to  the  soli  of  the  highway,  for 
which  it  should  be  taxed  at  its  true  value  in  its 
permanent  environment." 

And  the  court  of  errors  and  appeals  reversed 
the  judgment  for  the  reasons  set  forth  in  Judge 
Garrison's  dissenting  opinion.  67  N.  J.  Lt,  246, 
51  AU.  67. 

The  franchise  of  a  railroad  Is  not,  in  Texas, 
assessable  for  state  taxes  as  an  entity  separate 
and  distinct  from  its  physical  property,  under 
the  revenue  laws  of  that  state.  Dallas  v.  Dal- 
las Consol.  Electric  Street  R.  Co.  96  Tex.  268, 
66  S.  W.  835. 

But  when  the  legislature.  In  chartering  a 
municipality,  empowers  it  to  levy  and  collect 
ordinary  local  taxes  upon  the  roadbed,  rights, 
franchises,  and  other  property  of  street  rail- 
ways, whatever  their  motive  power,  then,  as  re- 
spects a  municipal  tax  laid  upon  a  street-railway 
franchise,  the  railway  Is  not  to  be  deemed  real 
property,  nor  Its  franchise  to  use  the  streets  a 
part  of  the  realty,  so  as  to  make  the  last-cited 
case  a  controlling  authority.  State  v.  Austin 
ft  N.  W.  R.  Co.  94  Tex.  530,  62  S.  W.  1060. 

e.  The  English  rates. 

Poor  rates  in  England  are  assessable  when 
there  is  "a  permanent  and  profitable  occupation 
of  land  within  the  parish"  laying  the  assess- 
ment. Lord  Campbell  in  Forrest  v.  Greenwich. 
8  El.  &  Bl.  900,  27  L.  J.  Mag.  Cas.  N.  S.  96,  4 
Jur.  N.  S.  480,  6  Week.  Rep.  279. 

The  rates  are  assessed  on  occupiers,  and  are 
based  upon  the  profits  derived  from  the  land  as 
a  measure  of  its  rental  value.  Rex  v.  Birming- 
ham Gaslight  ft  Coke  Co.  1  Bam.  &  C.  506. 

The  occupation  to  which  the  rate  attaches 
"must  be  an  actual,  an  exclusive,  and  a  profit- 
able" one.  Lord  0*Hagan,  in  Cory  v.  Bristow 
(H.  L.)  L.  R.  2  App.  Cas.  262,  279,  46  L.  J. 
Mag.  Cas.  N.  S.  273,  36  L.  T.  N.  S.  595,  25  Week. 
Rep.  388. 
66  I^  R.  A. 


A  tramway  company  with  Its  line  along  a 
public  road  is  an  occupier  of  land  so  as  to  be 
liable  for  poor  rates.  PImlIco,  P.  ft  G.  Street 
Tramways  Co.  v.  Greenwich  Union,  43  L.  J. 
Mag.  Cas.  N.  S.  29,  L.  R.  9  Q.  B.  9,  29  L.  T.  X, 
S.  605.  22  Week.  Rep.  87. 

An  underground  railway  Is  more  than  an  ease- 
ment ;  It  is  an  interest  in  land,  and  the  tunnel, 
substructure,  etc.,  under  a  highway  Is  taxable 
real  estate.  Metropolitan  R.  Co.  ▼.  Fowler 
[1893]  A.  C.  416,  62  L.  J.  Q.  B.  N.  S.  553,  1  Re- 
ports, 264,  69  L.  T.  N.  S.  890,  42  Week.  Rep. 
270,  57  J.  P.  766. 

Within  the  meaning  of  an  act  making  the 
owners 'and  occupiers  of  houses,  buildings,  and 
property  other  than  land  ratable  for  poor  relief 
at  a  rate  thrice  that  of  landowners  and  occu- 
piers of  land,  a  railway  is  land,  to  be  rated  only 
at  the  lower  rate.  Queen  v.  Midland  R.  Co.  44 
L.  J.  Mag,  Cas.  N.  S.  137,  L.  R.  10  Q.  B.  389, 
32  L.  T.  N.  S.  753,  23  Week.  Rep.  921. 

But  when  a  local  lighting  act  makes  ratable 
all  houses,  buildings,  erections,  works,  tene- 
ments, and  hereditaments,  except  land,  the  ex- 
ception extends  only  to  lands  devoted  to  agri- 
culture, gardening,  and  roads,  and  other  mat- 
ters thereunto  ancillary;  hence,  a  railway  i» 
liable.  Midland  R.  Co.  v.  Chesterfield  Lighting 
Comrs.  1  Jur.  N.  S.  797,  4  Bl,  ft  Bl.  958,  3  C.  L. 
Rep.  682,  3  Week.  Rep.  415. 

XII.  Poles  and  wires. 

The  reader  should  consult  the  note  on  Cor- 
poreal appurtenances  to  realty^  appended  to  the 
case  of  Badger  Lumber  Co.  v.  Marloh  Water 
Supply,  E.  L.  ft  P.  Co.  15  L.  R.  A.  652. 

Telegraph  poles  and  wires  and  Insulators  at- 
tached thereto,  forming  a  part  of  a  continuous 
line  in  operation,  afilxed  to  the  soil,  constitute 
a  part  of  the  freehold ;  and,  therefore,  an  action 
by  the  telegraph  company  against  one  charged 
with  wrongfully  and  maliciously  cutting  down, 
unlawfully  carrying  away,  and  converting  to  his 
own  use  such  poles,  wires,  etc.,  cannot  be  main- 
tained In  a  state  other  than  that  in  which  they 
were  set  up  and  strung,  since  they  cannot  be  cut 
down  and  removed  without  an  entry  on  the 
realty,  and  the  only  action  that  lies  is  one  of 
trespass  quare  olausum  f regit,  and  tha^,  both  by 
statute  and  the  common  law,  Is  local  In  Its  char- 
acter. American  U.  Teleg.  Co.  v.  MIddleton,  80> 
N.  Y.  408. 

Poles  set  up  In  city  streets  to  bear  electrlc- 
llght  wires  and  lamps  are  so  far  appurtenances 
to  the  poorer  house  of  the  company  as  to  entitle 
the  vendor  thereof  to  a  mechanic's  lien  upon 
such  power  house  and  the  lot  on  which  it  stands 
for  the  unpaid  price  thereof,  when  the  mechan- 
ic's Hen  law  covers  work  and  materials  on  ap- 
purtenances, and  does  not  require  the  appurte- 
nances to  be  upon  the  same  premises  with  the 
realty  to  which  they  are  incidental.  Badger 
Lumber  Co.  v.  Marlon  Water  Supply,  E.  L.  ft  P. 
Co.  48  Kan.  182,  15  L.  R.  A.  652,  30  Am.  St. 
Rep.  301,  29  Pac.  476. 

The  poles  and  wires  erected  and  strung  in  the 
public  streets,  connected  with  the  generating 
machinery  of  an  electric  light,  heat,  and  power 
company,  and  necessary  to  transmit  the  electric 
current,  though  standing  on  and  stretched  over 
land  to  which  such  company  has  no  title,  and 
where  the  wires  extend  into  and  are  attached  to- 
stores,  dwellings,  and  public  buildings  owned  by 
others,  are  to  be  regarded  as  "fixtures  for  man- 
ufacturing purposes,"  in  the  language  of  a  me- 
chanic's  Hen   law,   so   as   to   entitle   him   who 
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does  the  labor  of  pnttlns  them  in  place,  and 
furnishes  the  materials,  to  a  mechanlc*s  lien  up- 
on the  central  plant  and  the  poles  and  wires  as 
thereunto  appurtenant.  Hughes  v .  Lambert- 
vllle  Electric  Light,  Heat  &  P.  Co.  53  N.  J.  Bq. 
435,  32  Atl.  69,  Approved  in  Bates  Mach.  Co. 
T.  Trenton  &  N.  B.  R.  Co.  (N.  J.)  58  Atl.  986. 

Wires  strung  upon  poles  on  the  streets  of  a 
city,  thus  formlnsr  an  integral  part  of  the  outfit 
for  generating  and  supplying  electricity,  which 
were  attached  to  a  power-house  building  when  it 
was  erected,  and  which  are  absolutely  necessary 
to  the  operation  of  the  plant,  are  a  part  of  the 
machinery  of  the  plant,  and  are  appurtenances 
to  the  lot  upon  which  the  plant  is  established; 
hence,  he  who  furnishes  such  wires  is  entitled  to 
a  mechanic's  lien  upon  the  power  lot  and  plant 
for  the  price.  Southern  Electric  Supply  Co.  v. 
Rolla  Electric  Light  &  F.  Co.  75  Mo.  App.  622. 

As  it  is  Impracticable  to  separate  the  poles, 
wires,  lamps,  and  other  attachments  for  convey- 
ing electricity  to  consumers  from  the  lot  and 
Improvements  where  the  current  is  generated, 
these  are  to  be  ti'eated  as  a  part  of  the  real  es- 
tate so  far  as  a  mechanic's  lien  is  concerned. 
Keating  Implement  &.  Mach.  Co.  v.  Marshall 
Electric  Light  &  P.  Co.  74  Tex.  605,  12  S.  W. 
489. 

As  between  one  who  derives  title  to  a  lot  of 
land  by  sale  under  a  mortgage  foreclosure  and 
an  assignee  in  insolvency  of  the  mortgagor, 
poles  and  wires  In  city  streets  and  beyond  the 
boundaries  of  the  lot,  connected  with  an  electric- 
light  plant  erected  on  the  lot,  and  used  to  trans- 
mit an  electric  current  to  points  of  consump- 
tion, are  to  be  regarded  as  fixtures  appurtenant 
to  the  lot,  to  which  the  title  passed  under  the 
mortgage  foreclosure,  and  not  personal  property 
belonging  to  the  assignee.  Fechet  v.  Drake,  2 
Ariz.  239,  12  Pac.  694. 

When  a  railroad  company  builds  a  line  of 
telegraph  along  Its  right  of  way,  and  then 
makes  an  operating  contract  with  a  telegraph 
company  whereby  the  latter  is  allowed  to  string 
an  additional  wire,  and  the  railroad  company 
agrees  to  purchase  at  the  termination  of  the 
agreement  the  telegraph  company's  wires, — a 
purchaser  of  all  the  property  and  franchises  of 
the  railroad  upon  a  mortgage  foreclosure  to 
which  the  telegraph  company  was  a  party  ob- 
tains title  to  the  extra  wire  as  a  part  of  the 
real  estate,  and  can  prevent  its  removal  by  In- 
junction by  the  telegraph  company's  successor, 
notwithstanding  the  railroad  company  never 
paid  for  it.  New  York,  O.  &  W.  R.  Co.  v. 
Western  U.  Teleg.  Co.  36  Hun,  205. 

While  ordinarily  wires  strung  by  one  party 
npon  the  poles  of  another  become  fixtures  and  a 
part  of  the  realty,  yet,  when  two  telegraph  com- 
panies agree  that  one  may  string  wires  upon 
the  poles  of  the  other  in  such  wise  as  to  be  loose 
and  readily  detachable  without  in  any  manner 
affecting  or  impairing  the  substantial  structure, 
and  both  Intend  such  wires  to  remain  the  prop- 
erty of  the  company  which  strings  them,  and 
that  they  are  not  to  become  an  integral  part  of 
the  line  or  of  the  real  estate,  that  intention  will 
be  preserved  and  effectuated  by  the  courts, 
whether  or  not  the  agreement  in  respect  there- 
to has  been  so  made  as  to  be  strictly  and  legally 
binding  upon  the  company  that  owns  the  poles. 
Farnsworth  v.  Western  U.  Teleg.  Co.  25  N.  Y.  S. 
R.  393,  6  N.  Y,  Supp.  735. 

When  a  railroad  company  and  a  telegraph 
company  Jointly  construct  a  line  of  telegraph  on 
and  along  the  railroad  right  of  way,  agreeing  at 
the  same  time  that  the  poles,  wires,  and  instru- 
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ments  shall  remain  the  property  of  the  respec^ 
tive  parties  furnishing  and  putting  them  in 
place,  the  line  continues  to  be  personal  prop- 
erty, and  does  not  become  part  of  the  realty, — 
at  least  as  to  a  purchaser  on  foreclosure  with 
knowledge  of  the  convention  between  the  two 
corporations.  Western  U.  Teleg.  Co.  v.  Bur- 
lington &  S.  W.  R.  Co.  3  McCrary,  180,  11 
Fed.  1. 

The  poles  and  wires  of  a  telephone  company 
are  taxable  by  local  municipalities  under  a  stat- 
ute applying  to  all  lands  or  real  estate  therein 
situated.  Bell  Teleph.  Co.  v.  Ascot  Twp.  Rap. 
Jud.  Quebec,  16  C.  S.  436. 

Ralls,  poles,  and  wires  used  In  the  operation 
of  a  street  railway,  laid,  set  up,  and  strung  In 
the  public  streets,  are,  for  the  purposes  of  tax- 
ation, real  estate.  Re  Toronto  R.  Co.  25  Out. 
App.  Rep.  135. 

An  electric  telegraph  company  having  posts 
and  wires  In  a  line  through  a  parish  is  an  oc- 
cupier of  land,  and  ratable  for  poor  rates  in 
such  parish.  As  land  extends  both  upward  and 
downward  indefinitely,  whether  the  wires  and 
posts  of  a  telegraph  line  are  set  in  the  surface 
and  stretched  over  it,  passing  from  one  to  an- 
other fixed  point  in  the  air,  or  are  laid  under 
water  or  under  ground,  they  are  equally  real 
estate,  and  ratable  as  such.  Electric  Teleg.  Co. 
V.  Salford  Twp.  11  Exch.  181,  24  L.  J.  Mag. 
Cas.  N.  S.  146,  1  Jur.  N.  S.  733,  3  Week.  Rep. 
518. 

A  telephone  company  Is  ratable  as  an  occu- 
pier  of  laud  when  possessed  of  an  exchange  ap- 
paratus, and  of  overhead  wires  reaching  Its  pa- 
trons and  sustained,  some  by  posts  set  in  the 
earth,  some  by  spikes,  bolts,  or  brackets  in  or 
upon  buildings  by  consent  of  their  owners,  for 
which  rental  is  paid  and  removal  promised  on 
stated  notice,  although  the  latter  are  only  ac- 
cessible from  the  outside  and  by  permission. 
Lancashire  &  C.  Teleph.  Exch.  Co.  v.  Manchester 
(C.  A.)  54  L.  J.  Mag.  Cas.,  N.  S.  63,  L.  R. 
14  Q.  B.  Dlv.  267,  52  L.  T.  N.  S.  793,  83  Week. 
Rep.  203,  49  J.  P.  724. 

Telegraph  lines  partaking,  as  they  do,  of  the 
nature  of  realty,  in  analogy  to  the  settled  doc- 
trine concerning  railroads  and  rolling  stock  nec- 
essary to  their  use,  running  alone  on  their 
tracks,  are  so  treated,  although  not  strictly 
within  the  common-law  definitions.  Such  lines 
are  taxable  as  realty  in  common  with  other  real 
estate  In  their  locality,  under  general  constitu- 
tional and  statutory  provisions  for  the  taxation 
of  real  property,  and  that  without  specific  legis- 
lation. Western  U.  Teleg.  Co.  v.  Tennessee,  9 
Baxt.  509,  40  Am.  Rep.  99. 

A  tax  law  providing  that  land,  real  estate,, 
and  real  property  Include  all  mains,  pipes,  and 
tanks  laid  or  placed  In,  upon,  above,  or  under 
any  public  or  private  street  or  place  to  conduct 
electricity,  or  any  property,  substance,  or 
product  capable  of  transportation  or  convey- 
ance therein  or  protected  thereby,  applies  to 
and  covers  machinery  used  in  connection  with 
mains  and  wires  for  generating  and  transmit- 
ting gas  or  electricity  for  light,  heat,  or  power. 
Herkimer  County  Light  &  P.  Co.  v.  Johnson,  37 
App.  Dlv.  257,  55  N.  Y.  Supp.  924. 

W'ires  connected  with  a  dynamo,  strung  on 
poles  planted  in  the  city  streets  feeding  lamps 
hung  therein,  and  constituting  part  of  the  ap- 
paratus for  supplying  public  light,  are,  in  Illi- 
nois, for  taxing  purposes,  personal  property. 
Shelby  vine  Water  Co.  v.  People,  140  111.  545,  16 
L.  R.  A.  505,  30  N.  E.  678. 

poles  and  wires  extending  beyond  the  bounds 
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of  a  power-house  lot  In  part  through  the  streets 
ADd  highways  of  a  city,  and  in  part  on  and  over 
private  lands  by  the  landowners'  parol,  revoca- 
ble license,  cannot,  for  any  purpose,  be  regarded 
as  fixtures  upon  the  power-house  lot;  neither 
can  they  be  said,  for  taxing  purposes,  to  be 
thereto  appurtenant,  when  the  electric  company 
bas  no  vested  interest  in  the  streets,  but  is  lia- 
ble to  be  ousted  therefrom  at  any  time  at  the 
.pleasure  c£  the  municipality.  Newport  Illum- 
inating Co.  V.  Tax  Assessors,  19  R.  I.  632,  36 
L.  R.  A.  266,  86  Atl.  426. 

"An  examination,**  said  the  court. in  render- 
ing this  decision,  "of  those  cases  which  hold 
that  water  pipes  and  gas  pipes  laid  in  public 
iilghways,  and  telegraph,  telephone,  and  electrix: 
lighting  poles  and  wires,  when  located  in  public 
highways,  are  either  real  estate  by  themselves, 
or  fixtures  or  appurtenances  as  related  to  the 
iand  on  which  the  plant  is  established,  shows 
that  in  most  of  said  cases,  and  probably,  in  all, 
the  corporations  owning  and  operating  said 
pipes  or  poles  and  wires,  as  the  case  may  be, 
have  an  easement  in  fee  in  the  highways  where 
they  are  located  by  virtue  of  their  charters  and 
the  ordhiances  of  the  cities  in  which  they  are 
located.*'     Ibid, 

XIII.  OonclusUm, 

The  authorities  warrant  the  conclusion  that 
a  railroad  right  of  way  is  not  an  ordinary  ease- 
ment, but  is  an  estate  less  than  the  freehold  in 
land.  Its  possession  Is  exclusive,  its  use  con- 
tinuous. Ejectment  lies  to  recover'  possession. 
It  is  clearly  real  property.  The  rails,  switches, 
ties,  ballast,  and  other  materials  used  in  con- 
structing a  railroad  track,  the  culverts,  bridges, 
stations,  tanks,  round  houses,  turntables,  depots, 
freight  houses,  machine  shops,  switching  towers, 
semaphores,  and  other  structures  upon  the  right 
of  way  exclusively  for  railroading,  are  clearly 
fixtures,  and  belong  to  the  soil,  except  in  the  al- 
together singular  case  of  condemnation  proceed- 
ings in  right  of  eminent  domain,  and  unless 
they  happen  In  certain  cases  to  fall  within  the 
exceptions  respecting  trade  fixtures,  or  those 
whose  status  as  personal  property  is  settled  by 
oonvention. 

"The  weight  of  modern  authorities  establishes 
the  doctrine  that  the  true  criterion  for  deter- 
mining whether  a  chattel  has  become  an  immov- 
able fixture  consists  in  the  united  application  of 
the  following  tests :  1.  Has  there  been  a  real 
or  constructive  annexation  of  the  article  in  ques- 
tion to  the  realty?  2.  Was  there  a  fitness  or 
adaptation  of  such  article  to  the  uses  or  pur- 
poses of  the  realty  with  which  it  was  con- 
nected? 8.  Whether  or  not  it  was  the  inten- 
tion of  the  party  making  the  annexation  that 
the  chattel  should  become  a  permanent  acces- 
sion to  the  freehold ;  this  intention  being  infer- 
able from  the  nature  of  the  article,  the  relation 
and  situation  of  the  parties  interested,  the  pol- 
icy of  the  law  in  respect  thereto,  the  mode  of 
annexation,  and  the  purposes  or  use  for  which 
the  annexation  is  made.  And  of  these  three 
tests  pre-eminence  is  to  be  given  to  the  question 
of  intention  to  make  the  article  a  permanent  ac- 
cession to  the  freehold,  while  the  others  are 
•chiefly  of  value  as  evidence  as  to  this  inten- 
tion." Keating  Implement  &  Mach.  Co.  v. 
Marshall  Electric  Light  A  P.  Co.  74  Tex.  605. 
12  S.  W.  489,  Citing,  Approving,  and  Reafllrm- 
ing  Hutchlns  v.  Masterson,  46  Tex.  554,  26  Am. 
Rep.  286. 

If  a  railroad  is  not  built  for  the  use  and 
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benefit  of  the  land  upon  which  it  is  constructed, 
or  adapted  to  the  uses  to  which  it  can  be  put ; 
if  it  is  not  a  permanent,  but  a  temporary, 
structure,  easily  moved,  and  which  can  be  taken 
away  without  injury  to  the  soil ;  and  if  It  was 
not  intended  by  its  builder  and  the  landowner 
to  become  part  of  the  land,  but  simply  as  a 
means,  for  instance,  of  carrying  away  gravel. — 
it  is  not  a  fixture  or  appurtenance,  but  personal 
property.  If,  however,  the  structure  is  a  per- 
manent one,  not  readily  removable ;  Is  so  fixed 
that  its  removal  will  substantially  damage  the 
land;  or  if  it  was  intended  when  built  to  be 
appropriated  to  the  use  and  benefit  of  the  land ; 
and  it  is  adapted  to  any  purpose  to  which  the 
land  can  be  put, — it  is  real  estate.  The  ques- 
tion is  one  of  fact  in  any  given  case,  to  be  left 
to  a  jury.  Van  Keuren  v.  New  Jersey  C.  R.  Co. 
38  N.  J.  L.  165. 

Ordinarily  the  distinction  between  real  estate 
and  personal  property  exists  in  the  nature  of 
the  thing  Itself,  and  is  not  dependent  upon  the 
convention  of  the  parties.  They  cannot  agree 
that  the  bricks  that  go  into  the  wall  and  the 
stones  in  the  foundation  of  a  house  shall  be 
other  than  real  estate,  because  these  are  so  in- 
separably afllxed  to  the  realty  as  to  become  part 
of  it  irrespective  of  the  intent  of  the  parties. 
It  is  otherwise,  as  was  said  by  Denlo,  J.,  in  Ford 
V.  Cobb,  20  N.  Y.  348,  with  things  personal  in 
their  nature,  attached  to  the  realty  in  such  a 
manner  that  they  may  be  detached  without  be- 
ing destroyed  or  materially  injured,  and  with- 
out the  destruction  or  material  injury  to  the 
things  real  with  which  they  are  connected. 
Western  U.  Teleg.  Co.  v.  Burlington  &  S.  W.  R. 
Co.  3  McCrary,  130,  11  Fed.  1. 

As  to  rolling  stock,  the  authorities  have  not 
agreed.  The  more  recent  ones  appear  to  favor 
the  conclusion  that  locomotives,  passenger 
coaches,  teuders,  and  freight  cars  are  personal 
property  rather  than  real  estate. 

An  outline  of  the  feasonlng  upon  each  side  of 
the  question  doubtless  will  be  appreciated. 

The  argument  in  favor  of  classing  rolling 
stock  as  real  estate  Is,  perhaps,  best  stated  by 
Chancellor  Runyon  of  New  Jersey,  In  his  opin- 
ion in  Williamson  v.  New  Jersey  Southern  R. 
Co.  28  N.  J.  Eq.  277.  A  railway,  with  its  cars 
and  locomotives,  he  reasons,  constitute  together 
a  means  of  applying  steam  power  to  the  pur- 
pose of  transporting  passengers  and  freight. 
The  substructure  of  roadbed  and  track  and  the 
engines  and  cars  specially  adapted  thereto  and 
fitted  to  roll  upon  it,  together,  are  but  one 
machine  for  such  purpose.  The  track  is  con- 
fessedly real  estate.  The  track  is  a  valueless 
part  of  this  machine  without  engines  and  cars 
running  upon  It.  The  engines  and  cars  are  not 
only  indispensable ;  they  are  part  and  parcel  of 
the  track,  and  partake  of  its  character.  That 
they  may  be  used  upon  another  road  of  the 
same  gauge  does  not  negative  this  proposition. 
Factory  bells,  millstones,  doors,  and  shutters 
may  be  used  in  oth«r  factories,  mills,  and 
dwellings ;  yet  these  are  real  estate.  The  argu- 
ment of  no  necessary  connection  between  rail- 
roads and  the  rolling  stock  used  thereon  because 
there  are  other  companies  owning  railroads 
which  have  no  rolling  stock  of  their  own  has  no 
force.  The  relation  of  cars  to  the  track,  their 
special  adaptation  to  it,  the  intention  of  their 
o^-ners,  when  these  own  also  the  track,  that 
they  shall  be  used  thereon,  outweigh  the  consid- 
eration that  engines  and  coaches  are  per  se 
personal  property.  Personal  property  becomes 
real  estate  by  annexation  and  use.     Actual  an- 
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nexation  to  the  freehold  Is  not  eflseDtlal.  Cod- 
stnictlve  union  is  Just  as  effectual.  Keys  fitted 
to  locks,  loose  fence  rails,  statues  In  niches  or 
resting?  on  pedestals,  wild  deer  in  parks,  fishes 
In  ponds,  rabbits  in  warrens,  and  doves  in  cotes 
are  familiar  illustrations  of  real  estate  by  con- 
structive attachment  to  the  freehold. 

The  argument  of  Strong,  P.  J.,  in  Farmers* 
T.oan  &  T.  Co.  ▼.  Uendrickson,  25  Barb.  484,  up- 
on the  same  side,  runs.  In  substance,  as  follows : 
Tx>comotives  and  cars  have  wheels  fitted  to  the 
Tails,  and  they  are  constantly  upon  the  rails 
liarring  accident  and  the  need  of  repair.  And 
they  are  nowhere  else.  They  are  not  moved  off 
the  railroad  company's  land.  They  are  pecu- 
liarly adapted  to  the  use  of  the  railway,  and 
•cannot  In  fSct  be  applied  to  any  other  purpose. 
Tnlike  farming  utensils,  factory  machinery,  etc., 
they  are  not  objects  of  general  trade.  They  are 
-permanently  used  on  the  particular  road  where 
they  are  employed,  and  seldom.  If  ever,  changed 
to  any  other.  These  are  strong  characteristics 
of  realty.  Some  of  them  have  at  times  been 
<leem€d  conclusive. 

The  argument  for  considering  railroad  rolling 
stock  personal  property  Is  put  forth  by  John- 
son, C  *  in  the  New  York  case  of  Hoyle  v. 
Pittsburgh  &  M.  R.  Co.  54  N.  Y.  314,  18  Am. 
Dee.  595,  and  by  Depue,  J.,  for  the  New  Jersey 
court  of  errors  and  appeals,  in  reversing  the 
above-cited  decision  of  Chancellor  Runyon  in 
Williamson  ▼.  New  Jersey  Southern  R.  Co.  29 
X  J.  Eq.  311. 

In  both  cases  it  is  the  same  In  substance,  and 
Tuns  to  this:  That  a  railroad  mortgage,  re- 
<^rded  as  one  upon  real  estate',  and  alleged  to  be 
void  as  to  creditors  because  not  filed  as  a  chattel 
mortgage,  in  so  far  as  it  embraced  rolling  stock, 
is  comprehensive  enough  to  cover  railroad  prop- 
erty, whether  real  or  persqnal.  in  prasenti  or  in 
luiuro  does  not  solve  the  problem.  It  does 
oot  determine  whether  the  rolling  stock  of  a 
railroad  company  is  such  a  constituent  part  of 
the  realty  as  to  pass  by  conveyance  or  mortgage 
of  roadbed  and  franchises  without  other  de- 
scriptive words.  For  fixtures  which  are  a  part 
of  the  realty,  like  easements,  will  so  pass.  It 
may  be  regarded  as  settled  judicially  that  a 
mortgage  on  personal  property  and  real  estate 
vith  It,  containing  apt  language,  attaches  to 
after-acquired  property,  and  that  the  morgtagee 
is  entitled  in  equity  to  restrain  its  sale  under 
subsequent  executions.  But  these  principles 
have  been  applied  indiscriminately  to  property 
Indisputably  personal,  as  unattached  machinery 
in  a  factory,  goods  In  a  store,  and  furniture  in 
a  house,  as  well  as  railroad  rolling  stock.  Cases 
of  this  character  do  not  help  in  determining 
whether  personal  property  has  become  a  fixture 
so  as  to  be  part  of  the  realty  itself.  Personal 
property  does  not  become  realty  merely  by  use 
hi  connection  with  land.  The  Implements  of 
husbandry  continue  personalty.  Neither  do 
chattels  become  realty  by  inclusion  with  lands 
Id  a  mortgage  any  more  than  land  becomes  per- 
sonal property  by  sacb  an  association.    Mere 


Intention  to  make  a  chattel  part  of  the  realty 
does  not  accomplish  It ;  there  must  be  annexa- 
tion. Constructive  annexation, — as  of  keys, 
doors,  millstones,  etc., — only  means  that  by 
temporary  severance  these  things  do  not  lose 
their  status  as  fixtures.  The  cases  respecting 
deer,  doves,  fishes,  and  rabbits  do  not  apply. 
These  things  go  with  the  inheritance  for  special 
and  peculiar  reasons,  being  classified  as  either 
heirlooms  going  with  the  estate,  or  animals 
fer<g  naturcF ;  and  captured  only  with  industry 
and  appliances.  The  criterion  of  actual  annex- 
ation Is  as  well  established  as  any  other  rule  of 
property,  and,  tested  thereby,  railroad  rolling 
stock  must  be  regarded  as  chattels  which  have 
not  lost  their  distinctive  character  as  personal- 
ty by  being  affixed  to  and  incorporated  with  the 
realty.  That  It  Is  necessary  to  the  transaction 
of  railroad  business,  and  is  adapted  to  move  on 
railroad  tracks.  Is  not  decisive;  this  is  true  of 
unattached  factory  machinery,  farming  utensils, 
hotel  furniture,  with  respect  of  factory,  farm-, 
or  hostelry.  Cars  which  in  a  short  time  after 
starting  are  found  scattered  over  the  land,  and 
their  places  taken  by  cars  from  other  states,  ut- 
terly fail  to  answer  the  legal  requirements  of 
fixtures. 

The  argument  from  mobility  has  impressed 
others.  "How  can  it  be  said,*'  remarked  the 
court  in  Nellson  v.  Iowa  Eastern  R.  Co.  51 
Iowa,  184,  33  Am.  Rep.  124,  1  N.  W.  434,  "that 
a  car  belonging  to  a  railroad  in  this  state,  when 
being  propelled  through  the  state  of  New  York 
at  the  rate  of  20  miles  an  hour,  is  real  property 
In  this  state?  The  proposition  seems  to  us  ab- 
surd." Yet,  this  particular  argument  seems 
quite  Inconclusive.  It  Is  conceded  that  a  key 
fitted  to  a  lock  upon  the  door  of  a  dwelling  Is  a 
fixture  and  a  part  of  the  realty.  The  fact  that 
the  tenant  carries  continually  his  latch  key  on 
his  person,  and  the  absent-minded  hotel  guest 
departs  carrying  away  his  room  key  to  a  distant 
state  and  at  a  llvller  pace  than  20  miles  an 
hour,  does  not  change  the  character  keys  have 
acquired.  The  character  of  railroad  rolling 
stock  does  not  depend  upon  mobility.  The  drift 
of  modern  opinion  away  from  considering  cars 
and  locomotives  as  movable  fixtures  would  seem 
rather  to  be  due  to  the  fact  of  changed  methods 
of  railroading.  Rolling  stock  not  alone  passes 
from  road  to  road,  and  system  to  system,  now- 
adays :  it  changes  ownership,  is  borrowed,  hired, 
lK>ught  and  sold  In  the  open  market,  and  Is  an 
object  of  general  trade.  It  is  no  longer  confined 
to,  and  alone  fitted  for  use  upon,  a  particular 
road,  as  was  the  earlier  running  machinery.  It 
has  a  wider,  a  more  varied,  employment.  And 
then,  private  cars  have  arrived.  These  vehicles, 
whether  for  luxurious  travel  or  the  carriage  of 
particular  kinds  of  freight, — ^live  stock,  dressed 
meats,  fruits,  oil,  etc.,  belonging  to  private  own- 
ers unconnected  with  the  railroads, — ^are  Indis- 
tinguishable from  carts  and  automobiles  upon 
the  public  highways,  in  so  far  as  their  being  per- 
sonal  property  Is  concerned.  J.  B.  O. 
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( 


Idaho, 


) 


*1.    yvhere  the  ^vrife  abandons  her  hus- 
band and  honie  in  the  state  of  Idaho, 

takes  up  her  residence  In  the  state  of  Oregon, 
and  thereafter  procares  a  decree  of  divorce 
on  service  by  publication,  forms  a  new  com- 
munity by  another  marriage,  and  eight  years, 
and  more,  after  abandoning  her  husband,  re- 
turns to  Idaho,  and,  by  an  action  in  the  name 
of  herself  and  husband,  as  coplalntiff  with 
her,  seeks  to  obtain  her  Interest  in  the  home- 
stead of  herself  and  former  husband, — Held, 
that,  after  forming  a  new  community,  she 
abandons  all  claim  on  the  old  one,  and  can- 
not recover. 
2.  One  "Who  -rolnntartly  leaves  this 
Jurisdiction,  and  the  domidl  and  commu- 
nity property  located  In  this  state,  and  ob- 
tains a  decree  of  divorce  in  another  Juris- 
diction, cannot  maintain  an  Independent  ac- 
tion thereafter  in  this  jurisdiction  for  a 
division  of  the  community  property. 

(BuUivans  Ch,  J.,  dissents.) 

(June  28,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Ada  County  in 
favor  of  defendant  in  an  action  brought  to 
enforce  an  interest  in  community  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  C.  CaTanali,  for  appellants: 

Either  party  to  a  decree  of  divorce  may 
thereafter  maintain  an  action  for  a  parti- 
tion of  an  undivided  one-half  interest  in  the 
real  property  acquired  during  their  mar- 
riage, when  the  pleadings  and  decree  in  said 
divorce  proceedings  did  not  refer  to,  or  de- 
termine, any  disposition  of  any  property, 
and  such  decree  was  rendered  in  a  state 
other  thaji  where  such  property  is  situated. 

Oodey  v.  Godey,  39  Cal.  157 ;  Re  Burdick, 
112  Cal.  387,  44  Pac.  734;  Biggi  v.  Biggi, 
98  Cal.  38,  35  Am.  St.  Rep.  141,  32  Pac. 
803;  Kirschner  v.  Dietrich,  110  Cal.  602, 
42  Pac.  1064;  Galland  v.  Galland,  38  Cal. 
271;  Lake  v.  Bender,  18  Nev.  371,  4  Pac. 
711,  7  Pac.  74;  Weiss  v.  Bethely  8  Or.  526; 
Whetstone  v.  Oo/fey,  48  Tex.  269 ;  Colvin  v. 
Reedy  55  Pa.  376 ;  Reel  v.  Elder y  62  Pa.  308, 
1  Am.  Rep.  414. 

*Headnote8  by   Stockslageb,  J. 


NoTH. — On  the  question  of  conflict  of  laws 
on  the  subject  of  divorce,  Including  the  effect 
of  a  foreign  decree  on  property  rights,  see,  in 
this  series,  Benton's  Succession,  59  L.  R.  A. 
1 35,  and  note, 
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The  decree  in  the  divorce  suit  could  not 
operate  as  res  judicata^  or  be  a  bar  to  a  re- 
covery of  an  interest  in  the  common  prop- 
erty, unless  it  was  made  an  issue  and  the- 
court  granting  the  divorce  passed  upon  tlie 
question,  and  was  within  the  state  where- 
the  property  is  situated. 

1  Greenl.  Ev.  §§  628,  529,  632;  Earl  v. 
Bull,  15  Cal.  421 ;  Minor  v.  Walter,  17  Mas?^. 
237. 

The  statutes  of  Idaho  provide  how  tlie- 
community  property  is  to  be  disposed  of  iif- 
cases  of  dissolution  of  the  marriage  by  i¥ 
decree  of  court. 

Idaho  Civ.  Code  1901,  §  20.46. 

By  virtue  of  the  marriage  contract,  tt 
partnership  or  community  of  acquests  or 
gains  is  created  between  the  spouses,  so  that 
they  possess  a  joint  ownership  in  all  the 
property  which  the  law  declares  to  be  h\ 
community. 

Ballinger,  Community  Property,  74; 
Packard  ▼.  Arella/txea,  17  Cal.  625. 

It  is  a  conclusive  presumption  of  law  that 
all  acquisitions  made  by  the  spouses  durin^t 
the  marriage  are  the  fruit  of  their  joint  and 
equal  labor. 

1  Pom.  Eq.  Jur.  §  503;  Ballinger,  Com- 
munity Property,  159;  Oalland  v.  Galland,. 
38  Cal.  271;  Lake  v.  Bender,  18  Nev.  371, 
4  Pac.  711,  7  Pac.  74;  Godey  v.  Godey,  39- 
Cal.  157;  Peck  v.  Brummagim,  31  CaU 
441;  Althof  v.  Conheim,  38  Cal.  230,  99  Am. 
Dec.  363;  Lander  v.  Bolton,  26  Cal.  420; 
Zimpelman  v.  Rohb,  53  Tex.  274. 

The  husband  is  the  mere  managing  head,, 
agent,  and  trustee  of  the  property  of  the 
community. 

Story,  Eq.  Jur.  §  1520;  Beard  v.  Knox,  5 
Cal.  252,  63  Am.  Dec  125. 

The  statute  of  limitations  does  not  begin 
to  run,  nor  can  the  question  of  estoppel  be 
asserted  by  the  husband  against  his  divorced 
wife  in  an  action  for  a  partition  of  the  com- 
munity property,  until  her  death  or  tlieir 
legal  separation. 

13  Am.  &  Eng.  Enc.  Law,  pp.  687,  769; 
Fennell  v.  Drinkhoase,  131  Cal.  447,  82  Am. 
St.  Rep.  361,  63  Pac.  734;  Pridgeon 
V.  Greathouse,  1  Idaho,  359 ;  Frantz  v.  Idaho 
Artesian  Well  &  Drilling  Co.  5  Idaho,  71,  46- 
Pac.  1026;  Kraft  v.  Greathouse,  1  Idaho^ 
254;  Cooke  v.  Spears,  2  Cal.  409,  56  Am. 
Dec.  348 ;  Osment  v.  McElrath,  68  Cal.  466,. 
58  Am.  Rep.  17,  9  Pac.  731;  Gilbert  v. 
Sleeper,  71  Cal.  290,  12  Pac.  172;  Boiifie  v. 
Stonestreet,  6  Md.  418,  61  Am.  Dec.  318. 

The  husband  cannot,  after  legal  separation 
from  his  wife,  invoke  the  principle  of  equita- 
ble estoppel  or  laches  during  the  period  of 
tlieir  marriage  against  his  divorced  wife. 
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Bigelo\7,  Estoppel,  5th  ed.  600;  Oreiner 
T.  Greiner,  58  Cal.  115;  Wright  v  Wright, 
37  Mich.  55;  Conicay  y.  Supreme  Council, 
<7.  K.  A.  137  Cal.  384,  70  Pac.  223;  Boyce 
V.  Danz,  29  Mich.  146 ;  Bispham,  Eq.  4th  ed. 
f  144. 

Courts  of  equity  will  adopt  the  length  of 
time  to  bar  causes  of  action  that  prevails 
in  analogous  cases  in  actions  at  law. 

Wat8on  V.  Texas  d  P,  R.  Co,  (Tex.  Civ. 
-App.)  73  S.  W.  830;  Kirkpairiok  v.  Atkin- 
son, 11  Rich.  Eq.  27;  Qulf  Red  Cedar  Co.  v. 
{^renshatc,  138  Ala.  134,  35  So.  50;  Kelly 
T.  Burt,  61  Mo.  463;  Michigan  Trust  Co.  v. 
Red  Cloud  (Neb.)  92  N.  W.  900;  Newherger 
T.  Wells,  51  W.  Va.  624,  42  S.  E.  625 ;  Piatt 
V.  Piatt,  2  Thomp.  &  C.  25,  Affirmed  in  58 
N.  Y.  646;  Sioux  City  d  St.  P.  R.  Co.  v. 
O'Brien  County,  118  Iowa,  582,  92  N.  W. 
857;  Montgomery  v.  Cloud,  27  S.  C.  188,  3 
tS.  E.  196;  1  Pom.  Eq.  Jur.  §  419;  Freetnau 
y.  Cooper,  14  Ga.  238;  (Hbhona  v.  Hoa^,<  95 
111.  45;  Story,  Eq.  Jur.  S§  1520,  1521; 
Angel],  Limitations  of  Actions,  21;  Cart- 
-wright v.  McOovm,  121  111.  388,  2  Am.  St. 
Eep.  105,  12  N.  E.  737 ;  Citizens'  Sav.  Bank 
T.  Stewart,  90  Iowa,  467,  57  N,  W.  957; 
Murphy  v.  Blair,  12  Ind.  184;  McOee  T. 
Hall,  26  S.  C.  179,  1  S.  E.  711;  Bains  v. 
Perry,  1  Lea,  37;  Coles  v.  Ballard,  78  Va. 
139;  Light  v.  West,  42  Iowa,  138;  Stans- 
-bury  T.  Inglehart,  9  Mackey,  134;  13  Am. 
-&,  £ng.  Ene.  Law,  675;  tJnited  States  v. 
AlejMndria,  19  Fed.  609. 

Messrs.  T.  J.  Jones  and  T.  D.  Cahalan, 
for  respondent: 

Maggie  Bedal  abandoned  her  husband 
without  any  cause  or  provocaticm,  whatever, 
of  her  own  free  will  and  choice,  and  has 
procured  a  final  decree  of  divorce  from  the 
defendant,  which  decree  settles  all  prop- 
erty rights  between  the  parties.  She  has 
therefore  lost  all  rights  in  the  community 
property. 

THmhle  v.  State,  145  Ind.  154,  57  Am.  St. 
Kep.  184,  44  N.  E.  260;  Wheat  v.  Owens,  15 
Tex.  241,  65  Am.  Dec.  166;  Farwell  Brick, 
Tile,  d  Clay  Shingle  Co.  v.  McKenna,  86 
Mich.  283,  48  N.  W.  969;  Brady  v.  Kreuger, 
8  S.  D.  464,  59  Am.  St.  Kep.  775,  66  N.  W. 
1083. 

\¥here  a  decree  of  divorce  is  silent  upon 
the  question  of  a  homestead,  it  will,  upon 
the  dissolution  of  the  marriage,  remain  in 
)K>ssession  of  the  party  holding  the  legal 
title  thereto,  discharged  from  all  home- 
stead rights  or  claims  of  the  other  party. 

Rosholt  V.  Mehus,  3  N.  D.  513,  23  L.  R. 
A.  239,  57  N.  W.  783;  Wiggin  v.  Buzzell, 
^  N.  H.  329;  Beaton  v.  Sawyer,  60  Vt. 
495,  15  Atl.  166;  Redfem  v.  Redfern,  38 
111.  509;  Doyle  v.  Coburn,  6  Allen,  71; 
fiyers  v.  Byers,  21  Iowa,  268 ;  Biffle  v.  Pull- 
<im,  114  Mo.  50,  21  S.  W.  450. 
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A  homestead  in  community  property  is 
not  subject  to  partition  so  long  as  a  home- 
stead endures. 

Battey  v.  Barker,  62  Kan.  517,  56  L.  R. 
A.  79,  64  Pac.  79;  Rosholt  v.  Mehus,  3  N. 
D.  513,  23  L.  R.  A.  239,  57  N.  W.  783. 

The  wife  has  no  vested  interest  in  the 
community,  but  only  an  expectancy  interest, 
which  may  or  may  not  accrue  to  her  on  dis- 
solution of  marriage  or  death  of  the  hus- 
band. 

Spreckels  v.  Spreckels,  116  Cal.  339,  36 
L.  R.  A.  497,  58  Am.  St.  Rep.  170,  48  Pac 
228;  Barnett  v.  Bamett,  9  N.  M.  206,  60 
Pac.  337 ;  Henderson  v.  Henderson,  3  Hare, 
115;  Roe  v.  Roe,  52  Kan.  724,  39  Am.  St. 
Rep.  367,  35  Pac.  808. 

Maggie  Bedal's  every  act  shows  a  waiver 
of  any  interest  in  land. 

Graff  V.  Portland  Town  d  Mineral  Co.  12 
Colo.  App.  106,  54  Pac.  856;  Hagermetn  v. 
Bates,  5  Colo.  App.  391,  38  Pac.  1104;  Great 
West  Min,  Co.  v.  Woodmas  of  Alston  Min, 
Co.  14  Colo.  90,  23  Pac.  910;  San  Luis  Wa- 
ter Co.  V.  Estrada,  117  Cal.  168,  48  Pac. 
1075;  Chapman  v.  Bank  of  California,  97 
Cal.  155,  31  Pac.  897;  First  Nat.  Bank  v. 
Lyman,  59  Kan.  410,  53  Pac.  125;  Day  v. 
Brenton,  102  Iowa,  482,  63  Am.  St.  Rep. 
475,  71  N.  W.  638;  Zoellner  v.  Zoellner,  46 
Mich.  611,  9  N.  W.  831;  Neppach  v.  Jones, 
20  Or.  491,  23  Am.  St.  Rep.  148,  26  Pac. 
569,  849;  Patterson  v.  Hetoitt  (N.  M.)  66 
L.  R.  A.  658,  66  Pac.  556;  Wilson  v.  WiU 
son,  41  Or.  459,  69  Pac.  924;  Coffee  y. 
Emigh,  15  Colo.  184,  10  L.  R.  A.  125,  26 
Pac.  83;  Reed  v.  Reed,  52  Mich.  117,  50  Am. 
Rep.  247,  17  N.  W.  720;  Coyle  v.  Lamb,  123 
Cal.  264,  55  Pac.  902;  Meherin  v.  San  Fran- 
cisco Produce  Exchange,  117  Cal.  216,  48 
Pac.  1074;  Ross  v.  Ross,  21  Or.  9,  26  Pac 
1007. 

Defendant  may  set  up  the  defense  o( 
laches,  though  it  is  not  pleaded. 

Hagerma^  v.  Bates,  5  Colo.  App.  391,  38 
Pac.  1104;  Harris  v.  Hillegass,  66  Cal.  79, 
4  Pac.  987 ;  Sullivan  v.  Portland  d  K.  R.  Co. 
94  U.  S.  811,  24  L.  ed.  326. 

Stookalager,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  filed  their  amended  com- 
plaint, to  which  defendant  demurred.  The 
demurrer  was  sustained,  and,  plaintiffs  re- 
fusing to  further  plead,  judgment  was  or- 
dered entered  in  favor  of  defendant  for  costs. 

The  amended  complaint  alleges  "that 
plaintiffs,  Charles  Bedal  and  Maggie  Bedal, 
ever  since  the  20th  day  of  March,  1900, 
have  been  husband  and  wife ;  that  the  plain- 
tiff Maggie  Bedal  and  the  defendant,  Harry 
Sake,  are  the  joint  owners  and  tenants  in 
common  of  80  acres  of  land  in  Ada  county;" 
alleges  the  marriage  of  Maggie  Bedal  and 
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Harry  Sake  in  tbe  state  of  Iowa  in  tlie  year 
1872,  "and  thereafter  lived  together  as  hus- 
band and  wife  until  January,  1805;  that  in 
the  month  of  March,  1899,  said  Maf^gie  Be- 
dal  commenced  a  suit  against  said  Harry 
Sake  for  a  "divorce  in  th^  circuit  court  of  the 
state  of  Oregon,  in  the  county  of  Clackamas, 
and  in  the  month  of  May,  1899,  a  decree  of 
divorce  was  duly  allowed  and  entered, 
.  .  .  and  that  said  decree  of  divorce  is 
now  in  full  force  and  effect;  .  .  .  that 
no  mention  was  made  in  said  plaintiff's  com- 
plaint for  divorce  of  any  property  of  any 
kind  or  description  whatever,  nor  were  any 
property  rights  of  said  parties  mentioned 
in  any  of  the  proceedings,  nor  did  said  court 
adjudge  or  decree  any  property  rights,  or 
give  plaintiff  any  alimony,  or  require  said 
Harry  Sake  to  give  or  pay  to  plaintiff  in 
that  action  any  money  or  property.  .  .  . 
The  only  effect  of  the  decree  being  to  dis- 
solve the  marriage  relation.  .  .  .  That 
there  never  has  been  any  settlement  or 
agreement  of  any  kind  between  said  plain- 
tiff Maggie  Bcdal  and  defendant,  Harry 
Sake,  of  any  property  rights  existing  be- 
tween them,  nor  has  said  plaintiff  Maggie 
Bedal,  by  any  act  on  her  part,  waived  her 
interest  in  and  to  the  aforesaid  community 
property;  that  the  said  circuit  court  of 
Oregon  had  full  jurisdiction  at  the  time  said 
divorce  decree  was  rendered  of  the  said  par- 
ties and  subject-matter  in  said  divorce 
proceedings;  that  in  said  divorce  proceed- 
ings personal  service  was  not  had  upon  said 
defendant,  Harry  Sake,  but  service  was  duly 
had  by  publication  in  compliance  with  the 
laws  of  the  state  of  Oregon  relative  to  serv- 
ice by  publication  in  divorce  proceedings; 
that  at  the  date  of  said  decree  of  divorce  said 
plaintiff  Maggie  Bedal  and  said  defendant, 
Harry  Sake,  were,  now  are,  and  ever  since 
said  date  of  said  decree  have  been,  joint  own- 
ers and  tenants  in  common  of  all  of  the 
aforesaid  real  property,  and  the  whole  there- 
of was  acquired,  purchased,  and  taken  up 
from  the  United  States  government  with  the 
efforts,  labor,  and  expense  of  both  plaintiff 
Maggie  Bedal  and  defendant,  Harry  Sake, 
during  the  time  they  were  living  together 
as  husband  and  wife ;  that  on  or  about  Octo- 
ber 4,  1893,  with  the  consent  and  request  of 
said  defendant,  Harry  Sake,  said  plaintiff 
Maggie  Bedal  filed  for  record  a  written 
declaration  of  homestead  upon  the  aforesaid 
real  property  in  recorder's  office  of  Ada 
county;  said  declaration  was  duly  signed 
and  acknowledged  by  said  Maggie  Bedal  in 
the  name  of  Maggie  Sake,  who  at  the  time 
was  the  lawful  wife  of  said  Harry  Sake, 
and  was  living  and  residing  upon  said  real 
property  with  said  defendant,  as  their  home 
and  place  of  residence."  The  fourth  alle- 
gation is  ''that  plaintiffs  are  informed 
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and  believe,  and  therefore  allege,  that 
Maggie  Bedal  is  now  the  owner  of,  and  en- 
titled to,  an  undivided  one-half  part  or  inter- 
est in  and  to  the  aforesaid  real  estate,  and* 
that  Harry  Sake  is  now  the  owner  also  of 
an  undivided  one-half  part  or  interest  in 
said  real  estate;  that  defendant,  Harry 
Soke,  now  is,  and  ever  since  on  or  about  ihe- 
30th  day  of  January,  1895,  has  been,  in  the 
possession  of  said  property,  and  does  and 
has  ever  since  said  date  refused  to  allow 
said  plaintiff  Maggie  Bedal  to  enter  upon,, 
take  possession,  occupy,  or  use  said  real  es- 
tate, or  any  part  thereof,  although  she  ha:* 
requested  and  demanded  said  defendant  to^ 
allow  her  to  use  said  real  estate,  and  has- 
asserted  her  rights  to  her  interest  in  said 
property  by  claiming  and  notifying  aaid  de- 
fendant as  to  the  same;  that  she  has  never 
made  conveyance  of  her  said  interest  in  said 
property  to  anyone;  that  there  are  no  liens 
or  encumbrances  on  said  property  appearin<T- 
of  record,  or  to  the  knowledge  of  plaintiffs, 
and  that  no  persons  other  than  the  said  plain- 
tiff Maggie  Bedal  and  said  defendant  are  in- 
terested in  said  premises  as  owners  or  other- 
wise; that  plaintiffs  are  informed  and  be- 
lieve, and  therefore  allege,  that  said  prem- 
ises produce  each  year  a  crop  of  the  value  of 
$500  net  over  and  above  all  expenses  neces- 
sary for  maintaining  said  premises  and  the- 
raising  of  said  crop,  and  th^^t  said  premises 
have  produced  said  crops  each  year  since  on- 
or  about  the  30th  day  of  January,  1896.'* 
Then  follows  a  prayer  for  judgment  for  a 
partition  of  the  said  real  property  according- 
to  the  respective  rights  of  the  parties  afore- 
said, or,  if  a  partition  cannot  be  had  with- 
out material  injury  to  those  rights,  then  for 
a  sale  of  said  premises,  and  a  division  of  the 
proceeds.  The  demurrer  to  this  complaint 
is  on  two  grounds :  "  ( 1 )  That  the  complaint 
does  not  state  facts  sufficient  to  eonstitute- 
a  cause  of  action.  (2)  That  said  complaint 
is  ambiguous,  unintelligible,  and  uncertain,, 
in  this:  That  paragraph  3  of  said  amended 
complaint,  commencing  at  the  word  'that,*" 
in  the  fourteenth  line  of  said  paragraph,  to 
and  including  the  word  'Sake,'  in  the  thir- 
tieth line  of  said  paragraph,  is  a  single  sen- 
tence, in  which  no  positive  allegation  of 
fact  is  made,  in  that  several  allegations  are- 
attempted  to  be  made  in  said  sentence,  said 
allegations  being  connected  with  each  other 
by  the  conjunctions  'or'  and  'nor,'  and  that 
it  does  not  appear  therefrom  what  course- 
or  action  was  taken  with  reference  to  the 
matters  and  things  therein  referred  to,  and 
as  to  what  was  and  was  not  done  with  refer- 
ence to  the  matters  and  things  and  by  the* 
parties  therein  referred  to,  and  that  it  does 
not  appear  therefrom  upon  what  theory  the 
plaintiffs  rely  as  to  the  matters  and  thing* 
therein  stated;  that  in  the  fifth  paragrapb 
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of  said  amended  complaint,  in  the  ninth  and 
tenth  lines  thereof,  that  the  following  alle- 
gation, 'that  said  Maggie  Bedal  has  never 
made  a  valid  conveyance  of  her  said  interest 
in  her  said  real  property  to  anyone/  is  am< 
biguous  and  wioertain,  in  this:  That  the 
inference  is  that  a  conveyanoe  of  some  kind 
or  character  was  made  by  said  alleged  Mag- 
gie fiedal  to  some  person  or  persons  who 
may  or  may  not  have  an  interest  in  this  liti- 
gation, and  who  may  be  proper  and  neces- 
lary  parties,  either  plaintiffs  or  defendants, 
herein;  and  that  said  language  implies  that 
a  conveyance  was  made  by  plaintiff,  said  al- 
leged Maggie  Bedal,  either  to  this  defendant 
or  some  other  person  or  pers<ms,  leaving  said 
allegation  ambiguous  and  uncertain  as  to 
the  intent  and  meauiing  of  the  plaintiffs." 

We  have  read  the  brief  of  counsel  for 
appellants,  together  with  the  authorities 
dted,  with  a  great  deal  of  interest  and  care. 
He  insists  that,  notwithstanding  the  fact 
that  the  plaintiff  Maggie  Bedal  left  her  hus- 
band and  home  in  Ada  county,  Idaho,  in  the 
month  of  January,  1806,  went  to  the  state 
of  Oregon,  and  in  the  month  of  May,  1899, 
obtained  a  decree  of  divorce  from  her  hus- 
band, and  on  the  20th  day  of  March,  1900, 
became  the  wife  of  her  coplaintiff,  Charles 
Bedal,  she  is  entitled  to  recover  her  interest 
in  the  property  left  in  Idaho  when  she  took 
up  her  residence  in  Oregon.  The  laws  of 
Idaho  deal  very  fairly  with  the  wife  in  re- 
gard to  community  property.  Certainly  no 
fair-minded  person  would  say  that  the  wife 
should  not  share  equally  in  the  accumula- 
tion of  a  lifetime  spent  in  the  acqiiisitiou 
of  property,  and  that  is  what  our  statute 
gives  to  the  wife.  Our  divorce  laws  are  cer- 
tainly as  liberal  as  could  be  desired.  The 
grounds  upon  which  a  divorce  may  be  gnuit- 
ed  in  this  state  are  as  numerous  as  any  of 
our  sister  states.  Hence,  under  ordinary 
circumstances  and  conditions,  it  is  unneces- 
sary for  anyone  to  seek  another  forum  in 
which  to  prosecute  an  action  for  divorce. 
The  plaintiff  in  this  action,  for  some  reason 
best  known  to  herself,  saw  lit  to  leave  this 
state  and  prosecute  her  action  in  Oregon, 
certainly  knowing  that  a  division  of  the 
community  property  could  not  be  decreed 
by  the  courts  of  that  state  on  a  service  by 
publication.  We  are  not  informed  by  the 
complaint  upon  what  ground  or  grounds  she 
obtained  her  divorce,  and  it  is  immaterial 
and  unimportant,  so  far  as  her  right  to  re- 
cover in  this  action  is  concerned.  Suffice  it 
to  say,  however,  that  it  is  hard  to  conceive 
of  an  excuse  for  her  to  leave  this  state,  or 
even  Ada  county,  to  prosecute  her  action. 
If  her  charge  was  extreme  cruelty,  or  if  she 
felt  she  was  in  danger  of  bodily  harm  from 
her  husband  in  case  she  commenced  her  ac- 
tion, on  a  proper  showing,  the  court  would 
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have  protected  her  from  any  danger  from 
her  husband,  and  required  the  defendant  to 
ftirnish  her  with  means  of  support  during 
the  pendency  of  the  action.  On  the  final  de- 
termination the  court  could  and  certainly 
would  have  rendered  such  a  decree  as  to  do 
equal  justice  to  both  parties  to  the  contro- 
versy, thus  ending  the  differences  between 
them  for  all  time.  As  we  view  it,  it  was 
the  duty  of  the  plaintiff  to  commence  her 
action  in  the  jurisdiction  where  the  prop- 
erty was  situated,  procure  personal  service 
on  the  defendant,  and  thus  acquire  jurisdic- 
tion of  the  property,  and,  in  the  disposition 
of  the  case,  place  the  court  in  a  position  to 
settle  their  marital  relations  as  well  as  their 
property  rights.  The  plaintiff  Maggie  Bedal 
in  this  action  does  not  enlighten  the  court 
as  to  her  reason  for  seeking  a  dissolution  of 
the  marital  relations  in  another  forum; 
standing  on  the  naked  legal  proposition  that 
the  property  once  held  by  reason  of  her  mar- 
riage relations  with  defendant  remained  hers 
until  she  disposed  of  it,  or  until  five  years 
after  her  decree  was  granted  in  Oregon, 
when  it  is  practically  conceded  that  the  stat- 
ute of  limitations  would  run  against  an  ac- 
tion of  this  character  unless  she  asserted  her 
right  to  her  interest  in  the  community  prop- 
erty. 

The  questions  presented  to  us  by  this  ap- 
peal are  new  in  this  jurisdiction.  We  find 
no  case,  either  in  territorial  times  or  since 
statehood,  wherein  these  particular  questions 
have  been  before  this  court.  We  have  ex- 
amined the  authorities  cited  by  appellant, 
and  many  others,  bearing  on  the  questions 
involved,  but  find  no  one  where  the  facts 
have  been  similar.  In  all  our  investigation, 
we  have  been  unable  to  find  a  case  where 
the  plaintiff  left  the  home  voluntarily, 
sought  redress  in  another  forum,  procured 
a  decree  of  divorce,  and  took  unto  herself 
another  husband;  thereby  dissolving  the 
marital  community  of  herself  and  her  for- 
mer husband,  and  creating  a  new  one  with 
her  present  husband,  who  is  coplaintiff  in 
this  proceeding. 

We  are  not  prepared  to  say  that,  if  per- 
sonal service  had  been  made  on  defendant  in 
the  state  of  Oregon,  or  if  he  had  appeared 
and  contested  the  action  of  his  wife  for  di- 
vorce in  that  state,  that  court  would  not 
have  acquired  jurisdiction  of  the  community 
property  in  this  state.  But  it  is  alleged  in 
the  complaint  that  the  service  was  by  pub- 
lication, and  it  is  not  alleged  that  the  de- 
fendant appeared  to  contest  the  action. 
Hence  we  conclude  that  court  did  not  ac- 
quire jurisdiction  of  the  community  prop- 
erty. The  statute  of  this  state  only  gives 
the  court  power  to  dispose  of  community 
property  after  the  divorce  is  granted.  In- 
deed, it  acquires  its  power  from  this  source 
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alone.  The  husband  controls  the  community 
property  up  until  the  very  hour  of  the  dis- 
solution of  the  marriage  relation.  This  be- 
ing true,  the  question  arises,  How  can  the 
courts  of  this  state  acquire  jurisdiction  of 
Avhat  was  community  property  at  least  up 
until  the  time  the  divorce  was  granted  by 
the  Oregon  court,  even  though  it  be  true  that 
that  court  was  not  asked  to,  and  made  no 
attempt  to,  settle  the  property  rights  be- 
tween the  parties  as  husband  and  wife?  It 
is  presumed  from  the  complaint,  and  the  de- 
murrer concedes  it,  that  the  plaintiff  Mag- 
gie Bedal  in  this  action,  and  Maggie  Sake 
in  that  action,  got  all  she  asked  for,  which 
Beemed  to  satisfy  her  until  three  years  and 
more  after  she  had  assumed  a  new  com- 
munity, and  entered  into  a  life  contract  with 
another  husband.  As  we  see  it^  the  courts 
of  this  state  are  powerless  to  dispose  of  this 
property  as  community  property  under  the 
existing  circumstances.  The  oourts  of  this 
state  have  not  been  called  upon  to  dissolve 
the  marital  relations  existing  between  Harry 
Sake  and  Maggie  Sake,  and,  if  our  conclu- 
sion is  correct^  that  our  courts  can  only  ac- 
<iuire  jurisdiction  in  an  acticm  of  this  char- 

,  acter,— 4^hat  is,  for  the  purpose  of  disposing 
of  the  community  property, — ^by  the  entire 
divorce  proceedings  being  before  the  courts 
of  this  state,  then  our  courts  are  powerless 
to  grant  the  relief  demanded.  We  think  our 
statutory  provision  is  in  the  interest  of  good 
morals  and  public  policy,  and  any  other  rule 
would  be  dangerous  to  the  welfare  of  the 
citizens  of  our  state. 

The  plaintiff  Maggie  Bedal  says  in  her 
complaint  that  she  has  made  frequent  de- 

'  mands  for  the  possession  of  and  the  right 
to  occupy  her  interest  in  the  property  set- 
tled upon  and  improved  by  herself  and  for- 
mer husband.  She  does  not  say  when  or 
bow  she  made  these  demands,  and  counsel 
for  respondent  insist  in  their  brief  that  the 
first  information  defendant  had  of  her 
claims  was  when  the  summons  was  served 
upon  him.  We  do  not  think  this  a  matter 
of  great  importance,  only  as  it  might  show 
the  good  faith  of  the  plaintiff  Maggie  Bedal. 
Certain  it  is  that  she  had  lived  separate  and 
apart  from  her  former  husband  almost  nine 
years  before  she  commenced  this  action,  and 
we  are  not  informed  by  the  complaint  w^hy  it 
was  not  commenced  at  an  earlier  date.  It 
would  seem  that  after  she  had  lived  away 
from  her  former  husband  and  home  for  al- 
most nine  years,  and  had  taken  unto  her- 
self another  husband,  who  must  necessarily 
have  entered  into  a  contract  to  support  and 
protect  her  imtil  death  ended  the  contract, 
or  ajiother  decree,  and  three  years  and  more 
had  passed  under  this  new  contract,  the  de- 
fendant had  reason  to  believe  that  his  ''labor 
alone''  on  the  80  acres  of  land  would  be  left 
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to  him  and  his  children,  if  he  had  any,  for 
his  declining  years.  This  would  certainly  be 
the  equitable  view  to  take  of  it.  It  may  be 
that  the  husband  was  entirely  to  blame  for 
the  separation.  We  know  nothing  of  this, 
or  what  their  troubles  were.  But,  as  we  have 
heretofore  said,  the  courts  of  this  state  were 
open  to  her,  and  would  have  provided  her 
with  all  the  protection  she  needed,  and  re- 
quired the  defendant  to  support  her  aiid  pro- 
vide her  with  means  with  which  to  employ 
counsel  and  conduct  her  case  through  the 
court  of  last  resort,  if  she  desired  to  do  so. 
It  is  a  matter  of  common  information,  not 
only  in  this  state,  but  throughout  the  Union, 
that  oourts  will  always  see  that  the  wife  is 
properly  represented  and  protected  in  the 
trial  of  her  case;  and,  when  the  final  de- 
cree is  entered,  she  usually  has  her  full 
share  of  the  property,  if  there  is  any. 

We  will  now  briefly  review  the  authorities 
cited  by  appellants  in  support  of  their  con- 
tention that  under  the  complaint  in  this 
case  the  plaintiffs  should  recover  in  this  ac- 
tion. Counsel  says:  "The  primary  question 
involved  in  this  case  is  whether  either  party 
to  the  decree  of  divorce  may  thereafter 
maintain  an  action  for  a  partition  of  an  un- 
divided one-half  interest  in  the  real  prop- 
erty acquired  during  their  marriage,  when 
the  pleadings  and  decree  in  said  divorce  pro- 
ceedings did  not  refer  to  or  determine  any 
disposition  of  any  property,  and  such  decree 
was  rendered  in  a  state  other  than  where 
such  property  is  situated."  This  we  con- 
ceive to  be  the  important  question,  and  the 
one  upon  which  this  case  must  be  reviewed 
in  the  light  of  our  statute. 

The  first  authority  to  which  our  attention 
is  called  in  support  of  this  contention  is 
Oodey  v.  Godey,  39  Gal.  167.  The  following 
facts  are  stated  in  the  opinion:  "It  appears 
by  the  allegations  of  the  bill  that  the  parties 
were  married  in  1862,  and  that  for  some 
years  thereafter,  and  up  to  May  20,  1869, 
they  were  lawful  husband  and  wife.  On  the 
last-mentioned  day  the  decree  of  divorce  was 
entered,  divorcing  the  parties,  in  the  six- 
teenth judicial  district  court,  for  the  county 
of  Kern.  The  appellant  instituted  the  action 
in  that  court,  though  at  the  time  of  its  com- 
mencement the  parties  in  fact  resided  in  the 
county  of  Santa  Barbara,  in  the  seventeenth 
judicial  district.  He  fraudulently  brought 
the  respondent  into  Kern  county  for  the  pur- 
pose of  having  the  process  served  upon  her, 
and,  the  service  having  been  effected,  he  mis- 
informed her  of  the  purport  of  the  papers  so 
served  upon  her,  and,  with  a  view  to  conceal 
their  true  nature  from  her,  he,  as  soon  as 
the  oiHcer  making  the  service  had  departed, 
violently  took  them  from  her  possession  and 
destroyed  them.  He  thereafter  returned  tho 
respondent  to  her  home,  in  Santa  Barbara 
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tonnif,  and  there  kept  her  restrained  of  her 
liberty,  and  secluded  from  all  intercourse 
with  her  friends,  and  in  ignorance  of  the 
pendency  of  the  action,  and  thereby  deprived, 
of  course,  of  any  opportunity  to  make  her 
defense,  though  she  had  a  good  one  on  the 
merits."  Can  it  be  seriously  contended  that 
the  facts  in  this  case  have  any  bearing  on 
the  issues  involved  in  the  case  at  bar?  It 
would  have  been  a  gross  injustice  to  the 
wife  to  have  permitted  the  husband  to  take 
the  advantage  of  her  in  the  manner  there 
attempted,  and  permit  him  to  thus  deprive 
her  of  her  rights  by  fraud  and  deception.  It 
^U  be  observed,  however,  that  the  plaintiff 
in  that  acticxi  did  not  leave  the  state  of 
California,  in  which  both  parties  resided,  to 
commence  his  suit  for  divorce;  only  going 
into  another  county  and  judicial  district  of 
the  state.  He  also  procured  perscmal  service 
on  the  defendant,  but  destroyed  it  before  she 
had  an  opportunity  to  inform  herself  of  the 
nature  and  character  of  the  action,  and  his 
eveiy  act  was  tainted  with  an  attempt  to 
defraud  the  defendant.  He  goes  into  another 
connty  of  the  state  to  commence  his  action, 
and  does  not  attempt  to  have  the  property 
rights  settled.  She  commences  her  action  at 
a  later  date,  and  after  she  is  informed 
of  the  nature  of  the  decree  in  the  former 
action  to  settle  the  property  rights,  and  the 
court  says  she  is  not  barred.  What  else 
eould  the  court  say,  under  the  facts  in  that 
case?  She  had  not  voluntarily  had  her  day 
in  court,  and  had  had  no  opportunity  to  liti- 
gate her  rights.  In  other  words,  she  had  not 
prosecuted  an  action  for  a  decree  of  divorce 
in  another  forum,  and  then  come  back  to 
the  home  county  that  she  had  voluntarily 
left  to  prosecute  another  action  in  the  name 
of  herself  and  another  husband  for  a  divi- 
sioQ  of  the  community  properly  of  herself 
and  former  husband. 

Om*  attention  is  next  called  to  the  case 
Re  Burdiek,  112  Cal.  387,  44  Pac.  734.  The 
facts  in  this  case  have  no  relation  to  the 
ea%  at  bar,  and  it  follows  the  case  of  Oodey 
V.  Qodey,  above  referred  to,  and  we  are  in 
full  sympathy  with  the  former  case,  imder 
the  facts  as  therein  related. 

In  the  case  of  Biggi  y.  Biggi,  98  Cal.  35, 
35  Am.  St.  Rep.  141,  32  Pac.  803,  Mr.  Jus- 
tify Harrison  states  the  facts  as  follows: 
'The  plaintiff  was  at  one  time  the  wife  of 
the  defendant,  Narcisso,  and  in  October, 
1888,  pending  an  action  between  them  for 
divorce,  they  entered  into  an  agreement  for 
the  divi3l<m  of  their  property,  in  which  it 
wa<i  provided  that  a  lot  of  land  situated  on 
^n  Pablo  avenue,  in  Oakland,  should  be 
»ld,  and  the  proceeds  of  the  sale  equally 
divided  between  them,  but  that  such  sale 
should  not  be  for  less  than  $3,100,  and  that, 
whenever  an  offer  should  be  made  therefor, 
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one  Vandercook  should  be  the  eicdusive 
judge  as  to  the  value  of  said  premises,  and 
as  to  accepting  or  rejecting  said  offer,  and 
that  they  would  abide  by  his  judgment,  and 
sell  the  premises  for  such  sums  as  Vander- 
cook might  determine.  This  lot  of  land  had 
been  purchased  during  the  marriage  of  the 
parties,  and  the  title  thereto  taken  in  the 
names  of  them  both,  but  the  judgment  of  di- 
vorce which  was  afterwards  rendered  be- 
tween them  was  silent  upon  the  disposition 
of  the  community  property.  In  June,  1889, 
Vandercook  received  an  offer  of  $3,200  for 
the  property,  which  he  deemed  sufficient 
therefor,  and  which  the  plaintiff  agreed  to 
accept;  but  the  defendant,  when  requested 
thereto,  refused  to  a(2oept  the  offer  or  sign 
a  contract  of  sale  unless  he  should  receive 
the  entire  proceeds  thereof."  The  trial  court 
held  that  the  plaintiff  had  no  interest  in  the 
land,  which  the  supreme  court  said  was  er- 
ror. Why  not  error  ?  The  parties  to  the  di- 
vorce suit  had  agreed  upon  a  settlement  of 
this  property  as  community  property.  Hie 
court  had  jurisdiction  of  the  persons  and 
property.  They  had  entered  into  a  solemn 
contract  that  the  proceeds  should  be  equally 
divided  when  the  property  should  be  sold, 
and  the  court  of  last  resort  said  the  contract 
should  be  enforced. 

In  Gulkuid  v.  Galland,  38  Cal.  265,  cited 
by  appellants,  Mr.  Justice  Crockett,  speak- 
ing for  the  court,  states  the  facts  as  follows : 
"The  question  presented  on  this  appeal  is 
whether  or  not  a  wife,  who,  without  cause 
or  provocation,  is  driven  from  her  husband's 
house  with  her  infant  child,  and  is  wholly 
without  the  means  of  support,  can  maintain 
an  action  against  the  husband  for  a  reason- 
able allowance  for  the  maintenance  of  her- 
self and  child  unless  she  couples  with  the 
application  a  prayer  for  a  divorce."  The 
facts  in  this  case  certainly  are  not  in  har- 
mony with  the  ca^e  presented  to  us  by  the 
complaint,  which  contains  no  allegation 
as  to  why  she  left  her  home  in  Idaho  and 
went  to  Oregon  to  procure  her  divorce.  In 
the  California  case  just  cited  the  complaint 
stated  ''that  in  the  month  of  November, 
1864,  defendant  without  cause  or  provoca- 
timi,  drove  plaintiff  from  his  house,  and 
ever  since  has  and  still  does  refuse  to  live 
or  cohabit  with  plaintiff,  allow  her  to  return 
to  his  house  or  to  speak  to  him."  It  is  true, 
plaintiff  alleges  in  her  complaint  that  she 
has  demanded  possession  of  her  portion  of 
the  real  estate  which  was  community  prop- 
crty,  and  that  the  defendant  refused  to 
allow  her  to  occupy  it,  but  it  is  not  shown 
when  she  made  this  demand;  owing  to  the 
fact  that  she  took  up  her  residence  in  Ore- 
gon, procured  her  divorce  there,  and  was 
married  to  her  coplaintiff,  Charles  Bedal,  on 
the  20th  of  March,  1900.    We  assume  that 
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she  did  not  make  this  demand  until  after 
she  had  farmed  a  new  community  with  her 
present  hushand.-  It  is  hardly  fair  to  assume 
that  defendant,  Sake,  would  extend  a  very 
warm  reception  to  the  plaintiff  Maggie 
Bedal,  or  encourage  her  very  much  in  her 
ambition  to  procure  for  herself  and  husband 
one  half  of  the  property  that  he  had  been 
left  to  care  for  and  improve  during  her  ab- 
sence in  procuring  a  divorce  and  the  selec- 
tion of  another  life  companion. 

In  the  case  of  Lake  v.  Bender,  18  Nev. 
361,  4  Poc.  711,  7  Pac.  74,  we  find  the  facts 
to  be  stated  as  follows:  "When  the  cause 
came  on  for  trial,  it  was  agreed  by  the  re- 
spective parties  and  ordered  by  the  court 
that  the  issues  relating  to  the  disposition 
of  the  property  should  be  withdrawn  frcxn 
the  consideraticm  of  the  jury,  and  reserved 
for  future  ocmsideration  and  determination 
by  .the  court,  in  case  a  divorce  should  be 
granted.  Upon  the  special  findings  and  the 
verdict  of  the  jury  the  divorce  prayed  for 
was  granted.  Subsequently  the  court,  sit- 
ting without  a  jury,  tried  the  issues  relat- 
ing to  the  character  and  disposition  of  the 
property,  and  found  that  it  belonged  to  the 
defendant  individually.*'  It  does  not  seem 
that  any  judgment  rendered  under  the 
above  state  of  facts  could  in  any  way  affect 
the  case  at  bar.  It  is  a  very  long,  instruc- 
tive case,  with  the  authorities  bearing  on 
the  issues  presented,  collated,  and  comment- 
ed upon;  but  we  find  nothing  that  enlight- 
ens us  on  the  issues  involved  in  the  case 
we  are  considering,  or  that  strengthens 
counsel  in  his  position. 

Again,  in  Weise  v.  Bethel,  8  Or.  522,  Mr. 
Justice  Watson  states  the  facts  in  this  lan- 
guage: 'This  suit  was  originally  com- 
menced in  the  circuit  court  for  Jackson 
county,  but  afterwards  transferred  to  that 
of  Benton  county  by  an  order  of  the  court 
first  named,  upon  written  stipulation  of  par- 
ties. After  the  transfer,  plaintiff  filed  an 
amended  complaint,  by  leave  of  the  court, 
and  made  several  other  parties  defendants. 
Her  amended  complaint  states,  in  substance, 
that  she  was  married  to  defendant,  Albert 
Bethel,  in  1857,  and  lawfully  obtained  a 
divorce  from  him  on  the  ground  of  desertion 
at  the  June  term,  1866,  of  the  circuit  court 
of  Jackson  county;  that  at  the  time  of  the 
divorce  the  defendant,  Albert  Bethel,  was 
the  owner  of  the  Adam  Holder  donation  land 
claim,  in  Benton  county,  Oregon,  .  .  • 
containing  301.62  acres;  also  of  lots  1,  2,  3, 
and  4,  in  block  3,  of  the  city  of  Corvallis,  in 
said  county;  that  at  the  time  she  filed  hei 
complaint  for  divorce  she  was  igncH-ant  of 
the  condition  of  said  real  estate;  that  said 
Bethel  kept  his  business  secret  from  her, 
and  led  her  to  believe  that  he  had  sold  or 
effectually  encumbered  it,  so  that  at  the  time 
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she  did  not  know  what  disposition  he  ha^ 
made  of  it."  How  can  thia  case,  under  thia 
statement  of  facts,  have  any  bearing  on  the 
question  at  issue  T  The  wife  commenced  her 
action  in  the  jurisdiction  where  the  defend- 
ant resided  and  the  property  was  situated, 
but  in  her  action  for  relief  she  pleada  that 
by  the  fraudulent  representations  of  the  de- 
fendant she  was  led  to  believe  that  the  prop- 
erty was  encumbered,  and  that  she  could 
not  reach  it.  No  such  ohaige  is  made 
against  the  defendant  in  this  action,  and  no- 
reason  given  for  leaving  the  jurisdiction  of 
the  defendant  and  property  to  oonunence  her 
action  in  another  state. 

In  the  case  of  Whetatone  ▼.  Coffey,  4& 
Tex.  269,  the  facts,  as  we  gather  them  from 
the  opinion,  are  that  the  plaintiff  in  that 
action  lived  with  her  husband  upon  320 
acres  of  land,  the  right  to  which  had  been* 
obtained  under  the  pre-emption  law  (Whet- 
stone and  his  wife).  The  plaintiff  in  thia 
case  resided  upon  the  land  from  1850  to> 
1859.  In  1869  the  husband  sold  the  land  to 
Ben  Vansickle,  without  her  consent  being 
given  to  the  said  sale.  The  court  says  it 
waa  then  community  property  of  Anderson 
Whetstone  and  his  wife,  Margaret  Whet- 
stone. To  show  that  she  never  parted  with 
said  right  by  abandonment  or  otherwise,  she 
alleged  that  she  was  forced  to  leave  her  said 
homestead  and  follow  her  then  husband  and 
family;  that  he  shortly  thereafter  aban- 
doned  her;  that  neither  he  nor  she  had  any 
other  homestead  up  to  the  time  that  a  di- 
vorce was  obtained,  in  1865;  that  she  ha* 
never  acquired  one  since.  Under  such  a 
state  of  facts,  it  is  not  to  be  concluded  that 
she  had  lost  her  right  to  the  land  up  to  the 
time  of  the  decree  of  divorce  by  his  aban- 
donment of  and  separation  from  her.  It  i» 
not  shown  here  that  the  plaintiff,  who  seeks 
to  establish  her  right  to  her  interest  in  the 
community  property  of  her  deceased  hus- 
band, although  she  was  divorced  from  him^ 
sought  such  relief  with  her  coplaintiff,  her 
husband,  at  the  time  of  the  institution  of 
the  action.  In  other  words,  she  had  not 
formed  a  new  community.  But  it  was  shown 
that  all  proceedings  were  in  the  state  of 
Texas, — ^both  in  the  action  for  divorce,  as 
well  as  the  one  for  her  interest  in  the  prop- 
erty. 

Colvin  V.  Reed,  55  Pa.  375,  is  dted  by  ap- 
pellants. The  statement  m  this  case  is  that 
James  and  Susanna  Taylor  at  the  time  of 
their  marriage,  in  May,  1857,  were  citizena 
of  Pennsylvania.  Shortly  after  their  mar- 
riage they  made  a  visit  to  Iowa  and  re- 
turned, Mrs.  Taylor  not  being  pleased  with 
the  country.  After  their  return  she  de- 
clared to  him  her  intention  not  to  live  with 
him,  and  refunded  to  him  $40, — his  bill  for 
the  expenses  of  her  journey  to  Iowa.    She 
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Temained  in  Allegheny  City  and  he  went 
back  to  Bedford  county  in  Oetober,  and  re- 
BULined  there  until  May,  1858,  when  he  sold 
Ms  farm  to  the  defendant,  and  removed  to 
Iowa,  leaving  his  wife  in  Pennsylvania.  In 
1860  Taylor  commenced  proceedings  for  a 
divorce  a  vinoulo,  and,  after  due  publication 
of  notioe,  a  divorce  was  decreed  on  the 
ground  of  the  desertion  alleged  to  have 
taken  place  in  Pennsylvania.  Susanna  Tay- 
lor had  no  actual  notice,  and  at  the  time 
was  a  resident  citizen  of  the  state  of  Penn* 
sjlvania,  never  having  left  it.  The  question, 
on  this  state  of  facts^  is  whether  the  Iowa 
court  had  jurisdiction  to  declare  the  divorce 
of  Mrs.  Taylor,  so  as  to  discharge  the  lands 
of  her  husband  in  Pennsylvania  from  her 
ri«^ht  of  dower.  In  closing,  the  court  says: 
"These  arguments  have  been  noticed,  and  it 
has  been  shown,  I  think,  that  the  principle 
finds  a  limit,  when  oonfrcmted  by  the  equal 
and  prior  right  of  another  state,  and  by  the 
acts  of  a  plaintiff  who  has  abandoned  his 
dcmicil  and  his  remedy  to  take  up  a  new 
domicil,  where  the  defendant  has  never  ap- 
peared." Applying  this  rule  to  the  case  at 
bar,  what  standing  has  the  plaintiff  in  this 
coart?  She  voluntarily  abandons  her  domi- 
dl  and  takes  up  her  residence  in  another 
itate,  there  procures  her  decree  of  divorce 
on  a  service  by  publication,  the  defendant 
not 'appearing  to  contest  her  action,  and 
then,  after  a  number  of  years,  and  after  her 
new  contract  of  marriage,  comes  to  the  court 
that  always  had  jurisdiction  of  the  property 
for  relief. 

In  Reel  y.  Elder,  62  Pa.  308,  1  Am.  Kep. 
414,  cited  by  appellants,  we  find  the  follow- 
mg  language  in  the  eyllabus:  "The  injured 
party  in  the  marriage  relation  must  seek  re- 
dress in  the  forum  of  the  defendant,  imless 
where  the  defendant  haa  removed  from  what 
was  before  the  common  domicil  of  both." 

We  scarcely  feel  justified  in  prolonging 
this  discussion,  or  reviewing  the  large  num- 
ber of  authorities  cited  by  learned  counsel 
for  respondent.  It  seems  to  us  that  the  au- 
thorities we  have  heretofore  copied  from  and 
dii^eassed  preclude  the  appellants  from  a  re- 
covery in  this  action  on  the  pleadings, — at 
least  as  they  now  stand;  and  the  plaintiff 
^ving  dissolved  the  old  community,  if  not 
by  her  Oregon  divorce,  by  her  new  one 
formed  in  the  marriage  to  her  coplaintiff, 
predndes  her  from  maintaining  an  action 
for  the  community  property. 

In  Heaion  v.  Baicyer,  60  Vt.  405,  15  Atl. 
166,  it  was  held  that  where  the  wife  and 
children  on  the  granting  of  the  divorce 
mo^ed  from  the  premises,  and  were  absent 
t«'o  years,  it  was  an  abandonment  of  the 
homestead.  Wiggin  ▼.  Buzzell,  58  N.  H. 
329,  holds  that  ''a  divorce  obtained  by  a 
wife  bars  her  homestead  right  in  her  hus- 
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band's  property,  unless  such  right  is  re- 
served by  the  decree  of  divorce."  Brady  v. 
Kreuger,  8  S.  D.  464,  60  Am.  St.  Rep.  771, 
66  N.  W.  1083,  holds:  "When  the  relation  of 
husband  and  wife  is  terminated  by  divorce, 
she  ceases  to  have  any  claim  upon  or  right 
in  his  property,  whether  homestead  or  other- 
wise, unless  such  right  is  preserved  to  her 
by  the  decree  of  divorce.  Whenever  there- 
fdier  she  seeks  to  assert  any  claim  of  any 
character  in  any  part  of  the  husband's  prop- 
erty, she  must  establish  her  right  by  such 
decree,  or  by  valid  contract  between  herself 
and  him." 

In  Bosholt  V.  Mehua,  3  N.  D.  513,  23  U 
R.  A.  239,  57  N.  W.  783,  a  well-con- 
sidered and  interesting  case,  in  which 
the  authorities  are  collated  and  dis- 
cussed by  Chief  Justice  Bartholomew, 
he  uses  this  significant  language :  "And 
it  is  true  that  courts  liberally  con- 
strue homestead  laws  for  the  purpose  of  ef- 
fectuating their  wise  and  beneficent  inten- 
tions, to  the  end  that  no  family,  through  the 
misfortune  of  poverty  or  the  death  of  its 
legal  head,  may  be  deprived  of  shelter,  and, 
where  the  homestead  consists  of  a  farm,  as 
in  this  case,  of  support.  But  all  the  reasons 
which  have  induced  the  law  to  favor  the 
wife  or  widow  in  the  matter  of  homestead 
rights  are  entirely  absent  in  cases  of  di- 
vorce." See  Doyle  v.  Cobum,  6  Allen,  71. 
Bameit  v.  Bameti,  9  N.  M.  206,  50  Pac. 
337,  a  New  Mexico  case,  by  Chief  Justice 
Smith,  is  a  very  interesting  one.  We  find 
this  pertinent  language  used:  "It  is  wii«- 
dom  that  forbids  the  multiplication  of  liti- 
gation on  the  same  subject,  and  spares  suit- 
ors needless  vexation  in  the  determination 
of  their  rights.  The  parties  to  this  con- 
troversy, having  been  separated  by  final  de- 
cree of  a  court  of  competent  jurisdiction,  are 
estopped  from  further  harassing  each  other 
as  consorts  in  any  other  tribural." 

A  great  many  other  authorities  are  cited 
by  counsel  for  respondent,  supporting  tho-^e 
already  referred  to  in  this  opinion,  but  we 
do  not  feel  called  upon  to  pursue  this  di«- 
cussicxi  further.  The  plaintiff  Maggie  Bedal 
voluntarily  abandoned  her  home,  and  ob- 
tained her  decree  of  divorce  in  a  forum 
without  jurisdiction  to  dispose  of  the  com- 
munity property, — ^being  service  by  publica- 
tion,— ^thereafter  marries  another,  and  then 
forms  a  new  community :  and  she  will  have 
to  look  to  her  present  community  for  h(*r 
future  support  and  happiness.  We  do  not 
think  she  should  enjoy  the  fruits  of  her  new 
community,  and  have  a  pension  from  her 
former  one. 

The  judgment  of  the  District  Court  is  a/* 
firmed,  with  costs  to  respondent. 

Ailshie,  J^  concurs. 
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Idaho  Sufbemx  Goxtbt. 


JUNB, 


SvIUtaii,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court.  Sec- 
tion 2480,  Rev.  Stat.  1887,  provided  how 
<K>mmimit7  and  homestead  property  shall  be 
disposed  of  in  case  of  divorce,  and  is  as  fol- 
lows: ''In  case  of  the  dissolution  of  the 
marriage  by  the  decree  of  a  court  of  com- 
petent jurisdiction,  the  community  property 
and  the  homestead  must  be  assigned  as  fol- 
lows :  ( 1 )  If  the  decree  be  rendered  on  the 
ground  of  adultery  or  extreme  cruelty,  the 
community  property  must  be  assigned  to 
the  respective  parties  in  such  proportions  as 
the  court,  from  all  the  facts  of  the  case 
and  the  condition  of  the  parties,  deems  just. 
(2)  If  the  decree  be  rendered  on  any  other 
ground  than  that  of  adultery  or  extreme 
cruelty,  the  community  property  must  be 
equally  divided  between  the  parties.  (3)  If 
a  homestead  has  been  selected  from  the  com- 
munity property,  it  may  be  assigned  to  the 
innocent  party,  either  absolutely  or  for  a 
limited  period,  subject  in  the  latter  case  to 
the  future  disposition  of  the  court;  or  it 
may  be  divided,  or  be  sold  and  the  proceeds 
divided.  (4)  If  a  homestead  has  been  se- 
lected from  the  separate  property  of  either, 
it  must  be  assigned  to  the  former  owner  of 
such  property,  subject  to  the  power  of  the 
court  to  assign  it  for  a  limited  period  to  the 
innocent  party."  In  the  case  at  bar  it  is  al- 
leged in  the  complaint  that  the  property  in- 
volved is  community  property  acquired  by 
the  joint  efforts  of  both  husband  and  wife, 
and  thereafter  was  homestead  under  the 
laws  of  this  state  by  the  wife.    While  it 


does  not  appear  on  what  grounds  the  wife 
obtained  the  divorce  in  the  Oregon  court,  the 
presumption  is  that  it  was  on  sufficient 
ground,  and  that  the  husband  was  in  fault. 
If  it  was  obtained  on  any  other  ground  than 
that  of  adultery  or  extreme  cruelty,  and  had 
been  obtained  in  a  compet^it  court  of  the 
state  of  Idaho,  said  section  of  the  statute 
provides  that  the  community  property  must 
be  equally  divided  between  the  parties;  suid 
in  other  cases  it  must  be  divided  as  the 
court,  from  all  the  facts  of  the  case  and 
condition  of  the  parties,  deems  just.  And 
I  do  not  think  the  fact  that  the  divorce 
was  obtained  in  the  state  of  Oregon  is  a 
sufficient  reason  for  depriving  the  wife  of  a 
part  of  the  property  that  she  had  helped  to 
accumulate.  A  court  of  equity  would  have 
power  to  do  justice  between  the  parties  after 
the  evidence  was  introduced  on  the  trial, 
and,  if  it  showed  the  wife  was  entitled  to  re- 
ceive a  portion  of  the  property  that  she  as- 
sisted in  accumulating,  she  certainly  ought 
to  have  it.  The  plaintiff  in  this  action  had 
filed  a  declaration  of  homestead  on  the  land 
in  controversy,  and  §  3041,  Rev.  Stat.  1887. 
declares  that  a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or  a 
grant  of  conveyance  thereof,  executed  and 
acknowledged  as  therein  specified. 

The  question  of  an  innocent  purchaser  of 
said  property,  for  value,  without  notice,  is 
not  involved  in  this  case.  I  think  the  alle- 
gations of  the  complaint  state  a  cause  of  ac- 
tion and  the  demurrer  should  have  been 
overruled. 


UNITED   STATES   CIRCUIT  COURT   OP    APPEALS,  SEVENTH  CIRCUIT. 
Re  GEORGE  M.  HILL  COMPANY. 


FIRST  NATIONAL  BANK  OF  CHICAGO, 

Appt,, 

Robert  0.  LAW,  Trustee,  etc.,  of  George  M. 

Hill  Company. 

(130  Fed.  315.) 

1.  A  transfer  of  property  forbidden  by 
tbe  bankraptey  met  is  not  effected  by  the 
appropriation  by  a  bank  of  the  balance  of 
the  bankrupt's  deposit  account  In  payment 
of  his  Indebtedness  to  it  after  knowledge  of 
the  bankruptcy. 


a.  Payment  to  a  banlc,  by  an  tnaolvent 
vrltbin  four  months  of  the  inatitatlon  of 
bankruptcy  proceedings  against  him,  of  notes 
given  to  and  discounted  for  other  persons 
by  the  bank,  constitutes  preferential  payments 
which  the  bank  must  return  to  be  entitled  to 
share  In  the  bankrupt's  estate,  although  the 
Indebtedness  was  not  charged  by  the  bank 
against  the  maker  of  the  notes,  but  was  car- 
ried in  the  accounts  of  the  payees. 

3.  In  determlnlnar  "vrbetber  or  not  tbe 
dealings  between  a  bank  and  an  in- 
solTent  customer  have  decreased  tbe 
estate  within  four  months  prior  to  the  In- 
stitution of  bankruptcy  proceedings,  so  as  to 
require  the  bank  to  return  the  amount  of  such 
decrease  In  order  to  be  entitled  to  prove 
claims  against  the  estate,  all  the  transactions 
must  be  considered,  including  payments  by 
the  Insolvent  upon  notes  given  to  and  dls- 


NOTB. — For  other  cases  In  this  series  as  to 
what  constitutes  an  unlawful  preference  with- 
in the  meaning  of  the  bankruptcy  act,  see 
Berger  v.  Varrelmann,  12  L.  R.  A.  808 ;  Akers 
T.  Rowan,  10  L.  B.  A.  705 ;  Manning  t.  Beck, 
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14  L.  R.  A.  198 ;  Cutler  v.  Pollock,  25  L.  R.  a. 
377;  Sandwich  Mfg.  Co.  v.  Max,  24  L.  R.  A. 
524;  Re  Flxen,  50  L.  R.  A.  605;  Tatman  t. 
Humphrey,  63  L.  R.  A.  738. 
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coonted  for  other  persons,  although  such  notes 
do  not  appear  in  his  account  on  the  bank*s 
books. 

4.  The  laerease  of  comtlnvent  llablllty 
of  am  lasoWeiit  person  to  m.  bank 
Ij  reason  of  the  discount  for  him  of  notes 
execoted  hy  other  persons  and  Indorsed  by 
him  cannot  he  taken  into  consideration  in 
determining  whether  or  not  the  resnlt  of 
transactions  between  him  and  the  bank  with- 
in fonr  months  of  the  institution  of  the 
bankruptcy  proceedings  has  been  to  decrease 
the  estate,  bo  as  to  require  the  bank  to  re- 
turn the  amonnt  of  the  decrease  in  order  to 
be  permitted  to  file  claims  against  the  estate. 

5.  Only  the  amount  of  direct  loss  to 
the  estate  of  an  Insolvent  during  the 
period  of  four  months  prior  to  the  institution 
of  bankruptcy  proceedings,  because  of  trans- 
actions with  a  bank  consisting  of  payments 
and  loans,  must  be  returned  by  the  bank  in 
order  to  be  permitted  to  file  claims  against 
the  estate. 

(April  12,  1904.) 

APPEAL  by  the  First  National  Bank  of 
Chicago  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois  refusing  to  permit  it  to 
file  daims  against  the  bankrupt  estate  of 
the  George  M.  Hill  Ck>mpany.     Reversed, 

Hie  facta  are  stated  in  the  opinicm. 

Aigned  before  Jenkins,  Orossoup,  and 
Baker,  Circuit  Judges. 

Mr.  Orrllle  PeckhaiB,  for  appellant: 

Where  there  was  an  account  current  be- 
tween the  parties,  the  account  should  be 
taken  as  one  continuing  transaction  for  the 
four  months;  and,  if  it  appears  that  the  in- 
debtedness was  greater  at  the  end  of  the 
four  months  than  it  was  at  the  beginning, 
there  is  no  preference,  no  matter  what  pay- 
ments may  appear  in  the  account  during  the 
time. 

Re  Dickson,  55  L.  R.  A.  349,  49  C.  C.  A. 
574,  7  Am.  Bankr.  Rep.  186,  111  Fed.  726; 
C.  8.  Morey  Mercantile  Co,  v.  Schiffer,  62 
C.  C.  A.  249,  7  Am.  Bankr.  Rep.  670, 114  Fed. 
447;  Kimhall  v.  E,  A,  Rosenham  Co.  52  C. 
C.  A.  33,  7  Am.  Bankr.  Rep.  718,  114  Fed. 
^5;  Oans  y.  Ellison,  52  0.  C.  A.  366,  8  Am. 
Bankr.  Rep.  153,  114  Fed.  734;  Re  Bagor, 
57  C.  C.  A.  412,  9  Am.  Bankr.  Rep.  361,  121 
Fed.  658;  Jaquith  v.  Alden,  189  U.  S.  78, 
47  L.  ed.  717,  23  Sup.  Ct.  Rep.  649. 

Payments  by  the  bankrupt,  during  the 
four  months,  of  the  bankrupt's  own  notes, 
«'Meh  did  not  enter  into  the  currant  account 
between  the  parties,  and  which  notiss  were 
not  received  by  the  bank  from  the  bankrupt, 
l>ot  from  various  third  parties,  if  prefer- 
^ees,  constitute  preferences  to  the  various 
third  parties  from  whom  the  bank  received 
the  paper,  and  not  preferences  to  the  bank. 

Re  Weissner,  8  Am.  Bankr.  Rep.  177 ;  Re 
^Vaierbury  Furniture  Co,  8  Am.  Bankr.  Rep. 
'9, 114  Fed.  255. 

The  appropriation  by  the  bank  of  the 
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bankrupt's  balance  on  March  6,  1902,  at 
which  time  the  parties  were  mutually  in- 
debted on  demands  then  due  and  payable, 
was  a  proper  exercise  of  the  right  of  set-off, 
was  expressly  authorized  by  the  act,  and 
was  not  in  effect  a  preferential  payment. 

Bankruptcy  Act  1898,  S  68a,  30  Stat,  at 
L.  565,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3450;  Robinson  v.  Wisconsin  M,  d  F.  Ins, 
Co.  Bank,  9  Biss.  117,  Fed.  Gas.  No.  11^69; 
Soott  y.  Armstrong,  146  U.  S.  499,  36  L.  ed. 
1059,  13  Sup.  Ct.  Rep.  148 ;  2  Bouvier,  Law 
Diet.  Rawle's  Rev.  988;  Waterman,  Set-Off, 
2d  ed.  §  10,  p.  13,  note. 

Mr.  Horace  Kent  Tenneyt  with  Messrs. 
II.  Ii.  Coif  een,  Charles  F.  Hardinc,  and 
Jamea  K.  Wilkeraon,  for  appellee : 

The  amount  of  the  deposit  account  which 
was  applied  by  the  bank  on  its  debt  was 
both  received  from  the  bankrupt  and  applied 
by  the  bank  with  actual  knowledge  of  the 
insohency.    Such  a  payment  is  a  preference. 

Re  Stege,  54  C.  C.  A.  116,  8  Am.  Bankr4 
Rep.  515,  116  Fed.  342. 

The  payments,  amounting  to  $17,500,  were 
made  on  the  bankrupt's  own  paper,  payable 
to  the  bank.  This  net  balance  was  a  prefer- 
ence which  must  he  refimded. 

Pirie  v.  Chicago  Title  d  T.  Co.  182  U.  S. 
438,  46  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906. 

When  the  bank  purchased  the  notes  exe- 
cuted to  the  third  persons  from  the  payees 
it  became  the  absolute  owner  of  them. 
When  the  notes  were  paid  by  the  bankrupt,, 
the  bank  received  the  money,  not  as  agent 
of  the  payees,  who  had  ceased  to  have  any 
title,  but  in  its  own  right. 

The  bank  became  the  creditor,  and  re- 
ceived the  money  as  such  in  payment  of  a 
debt  which  it  alone  had  the  right  to  collect. 

The  preference  was  to  the  creditor  who 
received  the  money  which  the  bankrupt  paid, 
not  to  one  who  received  nothing  from  the 
bankrupt,  and  would  be  further  interested 
in  the  transaction  only  in  the  event  that  the 
bankrupt  made  no  preferential  payment  to 
anyone. 

Bean  v.  Laflin,  5  Nat.  Bankr.  Reg.  333,. 
Fed.  Cas.  No.  1,172;  Suxirts  v.  Siegel,  54  C. 
C.  A.  399,  117  Fed.  13;  Re  Wyly,  116  Fed. 
38,  8  Am.  Bankr.  Rep.  604;  Re  Conhain,  97 
Fed.  923;  Re  Lyon,  58  C.  C.  A.  143,  121  Fed. 
723;  Re  Wolf,  122  Fed.  127;  Re  Bulloch 
IW  Fed.  667. 

Jenldna^  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  First  National  Bank  of  Chicago,  the 
appellant  here,  filed  in  the  bankruptcy  court 
its  amended  claim  against  the  estate  of  the 
bankrupt. 

The  indebtedness  to  the  appellant  is  not  in 
dispute.  The  contest  below,  as  here,  had  ref- 
erence  to   certain   payments   made    by   the 
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bankrupt  within  four  months  prior  to  the 
filfhg  of  the  petition  in  bankruptcy.  On 
June  4,  1903,  the  referee  made  an  order 
which,  upon  petition  for  review,  he  certified 
to  the  court  below,  wherein  he  found,  first, 
that  there  was  due  to  the  bank  from  the 
bankrupt  upon  notes  executed  by  it  payable 
to  the  bank,  and  upon  its  indorsements  of 
ootes.  of  third  persons,  held  by  the  bank,  the 
sum^of  $55,644.45;  second,  that  the  bank- 
rupt for  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  was  wholly  in- 
solvent, and  not  possessed  of  property  suffi- 
cient to  pay  its  debts;  third,  that  within 
the  period  of  four  months  the  bank  received 
from  the  bankrupt  the  sum  of  $3,700.93, 
which  was  paid  and  received  with  knowledge 
by  the  bank  of  the  fact  of  insolvency,  and 
that  such  payment  was  a  preference  which 
the  trustee  was  entitled  to  recover  from  the 
bank;  fourth,  that  within  the  stated  period 
the  bankrupt  paid  to  the  bank  the  further 
sum  of  $77,005.53,  which  was  received  with- 
out knowledge  of  the  bankrupt's  insolvency, 
which  payment  constituted  a  preference 
which  the  bank  was  bound  to  pay  to  the  trus- 
tee as  a  condition  of  proving  its  claim 
against  the  estate.  It  was  thereupcm  ordered 
that  the  claim  of  the  bank  be  disallowed,  un- 
less the  bank  should  within  ten  days  pay  to 
the  trustee  the  amount  of  $80,706.46,  and,  if 
Buch  sum  should  be  paid,  the  claim  of  the 
bank  should  be  allowed  at  the  sum  of  $136,- 
330.91.  On  the  22d  of  July,  1903,  upon  the 
hearing,  the  court  below  approved  and  con- 
firmed the  findings  and  judgment  of  the  ref- 
eree, which  decree  the  bank  brings  here  for 
review. 

The  bankrupt,  a  corporation  engaged  in 
the  book  business  in  the  city  of  Chicago,  and 
against  whom  a  petition  in  bankruptcy  was 
filed  on  March  6,  1902,  had  been  for  a  long 
time  a  customer  of  the  First  National  Bank, 
maintaining  a  deposit  account  with  it,  and 
was  a  constant  and  large  borrower  of  money 
from  it.  The  bank  was  ignorant  of  the  in- 
solvency of  the  bankrupt  imtil  March  4, 
1902,  two  days  before  the  filing  of  the  peti- 
tion in  bankruptcy.  In  its  dealings  with 
the  bankrupt  the  bank  kept  a  "loan  account" 
and  a  "deposit  account."  The  loan  account 
included  direct  loans,  being  discount  to  the 
bankrupt  of  its  notes  (herein  designated  as 
direct  indebtedness),  and  notes  of  custom- 
ers of  the  bankrupt  received- from,  indorsed 
by,  and  discounted  for  it  (herein  called  con- 
tingent indebtedness).  During  the  same 
period  the  bank  discounted  for  others  of  its 
customers  notes  of  the  George  M.  Hill  Com- 
pany to  a  large  amount,  indorsed  by  such 
other  customers.  Such  discounts,  however, 
did  not  api)€ar  in  the  loan  account  of  the 
bankrupt  kept  by  the  bank,  but  in  the  loan 
account  of  the  customers  for  whom  the  dis- 
66L.  R.  A. 


counts  were  made.  On  November  6th,  the 
commencement  of  the  period  of  four  months 
immediately  preceding  the  filing  of  the  peti- 
tion in  bankruptcy,  the  loan  account  stood 
as  follows: 

Direct  indebtedness $30,000  00 

Contingent  indebtedness 39,700  00 


$69,700  00 


On  March  6,  1902,  the  date  of  the  filing  of 
the  petition  in  bankruptcy,  the  loan  account 
exhibited  as  follows: 

Direct  indebtedness $23,500  00 

Ckmtingcnt  indebtedness   51,829  86 


$75,329  86 


There  was  in  fact  $20,000  in  addition  paid 
during  the  stated  period,  but  with  the  money 
of  the  bank  loaned  for  that  purpose.  The 
loanfa  were  for  like  amounts,  and  were  con- 
temporaneous with  the  payments,  and  are 
treated  by  the  referee  as  renewals  and  not 
considered  as  payments.  The  amount  ac- 
tually paid  by  the  bankrupt  upon  its  direct 
indebtedness  during  the  stated  period  of 
four  months  was  $17,500.  The  last  pay- 
ment, $2,500,  was  made  January  7,  1902. 
and  reduced  the  direct  indebtedness  at  that 
date  to  $15,000,  at  which  sum  it  remained 
until  February  11th,  when  $5,000  was  added, 
and  on  March  1st  $3,500  more  was  loaned, 
making  the  total  direct  indebtedness,  at  the 
date  of  filing  the  petition  in  bankruptcy, 
$23,500. 

On  the  second  day  before  the  filing  of  the 
petition  in  bankruptcy,  and  after  knowledge 
of  the  insolvency  of  the  George  M.  Hill  Com- 
pany, the  bank  appropriated  the  balance  in 
the  deposit  account  standing  to  the  credit 
of  the  company,  to  wit,  $3,700.93,  and  ap- 
plied it  upon  the  direct  indebtedness  in  the 
loan  account. 

During  the  stated  period  of  four  months 
the  bankrupt  paid  to  the  bank  on  its  prom- 
issory notes  discounted  by  the  bank  for 
third  parties,  and  owned  by  the  bank,  the 
sum  of  $59,505.53.  These  payments  do  not 
appear  upon  the  loan  account  of  the  bank 
with  the  George  M.  Hill  Company,  but  in 
the  loan  account  kept  by  the  bank  with  the 
customers  for  whom  the  discount  of  the 
notes  was  made.  The  sums  thus  received  by 
the  bank  within  the  stated  period  of  four 
months  were  these: 

On  loan  account $17,500  00 

In  payment  of  bankrupt's  notes 

discounted   by   the   bank   for 

third  parties 59,505  53 

Appropriated  balance 3,700  93 


$80,706  46 


1904. 


Be  Geobge  M.  Hnx  Go. 


71 


These  acoounts  the  referee  held  to  be  pref- 
erences, the  appropriated  balance  to  be  re- 
paid to  the  trusteCy  because  received  with 
knowledge  of  insolyencj,  and  the  others  to 
be  repaid  as  a  condition  <^  the  allowance  of 
the  bank's  claim. 

The  contenticMi  here  is  with  respect  to  the 
ruling  upon  each  of  these  sums. 

First.  With  respect  to  the  appropriated 
balance  of  $3,700.93,  it  was  ruled  below  that 
because  the  appropriation  of  that  amount 
was  with  knowledge  of  the  insolTeney  of  the 
Ceorge  M.  Hill  Company  it  was  a  transfer 
•of  property  amounting  to  a  preference,  un- 
der §  60o  of  the  bankruptcy  act  of  July  1, 
1898,  chap..  541,  30  Stat,  at  L.  562,  U.  S. 
Comp.  Stat.  1901,  p.  3445.  It  is  sufficient  to 
say  that  the  precise  question  has  recently 
been  ruled  to  the  contrary  by  the  Supreme 
Courts  in  New  York  County  Nat.  Bank  v. 
Masaey,  192  U.  S.  138,  48  L.  ed.  380,  24  Sup. 
Ct.  Rep.  199.  In  this  respect,  therefore,  the 
referee  and  the  court  were  in  error. 

Second.  It  is  insisted  by  the   appellant 
that  payment  by  the  bankrupt  of  notes  given 
by  it  to  third  parties  and  discounted  by  the 
bank  were,  under  the  law,  preferential  pay- 
ments to  those  for  whom  the  bank  discounted 
the  notes,  and  were  not  preferential  payments 
to  the  bank.    We  are  not  able  to  concur  in 
this  contention.    The  fact  that  the  bank  did 
not  enter  these  notes  in  its  loan  account 
with  the  bankrupt^  but  in  the  account  with 
the  parties  for  whom  they  were  discounted, 
is  of  no  moment.    The   real    question   is. 
What  was  the  true  nature  of  the  transaction ! 
Was  payment  under  the  law  preferential  to 
the  bank  receiving  payment?  The  title  of  the 
bank  to  theae  notes  was  absolute.    The  debt 
thereby  evidenced  was  a  debt  owing  by  the 
bankrupt  to  the  bank.    True,  the  original 
payees  of  the  notes  were  liable  to  the  bank 
up<xi  their  indorsements  of  the  notes,  con- 
tingent upon  their  dishonor  by  the  maker 
and  upon  due  notice  of  such  dishonor.  True 
that,  in  the  absence  of  a  bankruptcy  law, 
payment  of  the  notes  by  the  maker  would 
inure  to  the  benefit  of  the  indorsers,  reliev- 
ing them   from    such   contingent   liability. 
True,  also,  that  the  debt  of  the  bankrupt  ex- 
pressed by  the  notes  would  become  a  debt  to 
the  indorsers  if  and  when,  in  discharge  of 
their  liability  as  indorsers,  they  should  re- 
possess themselves  of  the  notes.    But  it  was 
the  bank,  not  the  indorsers,  who  received  the 
preferential   payment.    The   release  of  the 
indorsers  from  contingent  liability,  if  such 
release  was  effected  by  such  payment,  was 
an  incident  not  affecting  the  penalty  im- 
posed by  the  bankruptcy  act  for  the  receipt, 
however   innocent,    of   a   preferential    pay- 
ment.   Within  the  definitions  of  the  bank- 
ruptcy act,  the  indorser  has  been  held  to  be 
a  creditor  of  the  bankrupt^  while  his  liabil- 
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ity  as  an  indorser  Is  contingent,  so  as  to 
charge  him  with  preferential  payment  made 
to  the  holder  of  the  note.  8tDart9  v.  Siegel, 
54  C.  C.  A.  399,  117  Fed.  13.  But  none  the 
less  is  the  owner  of  the  note  likewise  sub- 
jected to  the  penalties  of  the  act  for  receipt 
of  such  preferential  payment.  8tcaria  v. 
Fourth  Nat.  Bank,  64  C.  C.  A.  387,  117 
Fed.  1.  In  these  cases  both  the  bank  and  the 
indorsers  were  held  chargeable  for  receipt  of 
preferential  payment  by  reason  of  the 
amount  paid  to  the  bank,  which  payment 
must  be  refunded  before  either  party  could 
prove  an  independent  claim  against  the 
bankrupt  with  which  the  other  party  was  in 
no  wise  connected.  This  would  not  result, 
as  counsel  supposed,  that  in  such  case  the 
insolvent  estate  would  recover  twice  what  it 
lost.  Only  the  amount  by  which  the  assets 
of  the  estate  had  been  depleted  must  be  re- 
turned. 

It  is  further  said  that  the  bank,  refusing 
to  receive  payment  of  the  notes,  would 
thereby  discharge  the  indorser.  The  con- 
tention is  not  free  from  difficulty,  and,  if 
that  result  would  follow,  the  enforcement  of 
the  act  would  be  productive  of  injustice. 
But  we  think  the  matter  has  been  ruled  by 
the  Supreme  Court  in  Bartholow  v.  Beany 
18  Wall.  635,  21  L.  ed.  866,  a  case  arising 
under  the  former  bankruptcy  act  (Act 
March  2,  1S67,  chap.  176,  14  Stat,  at 
L.  534,  536).  The  question  was  pre- 
\  sented  in  that  case,  and  Mr.  Justice 
Miller,  delivering  the  opinion  of  the  court, 
said:  "It  is  very  obvious  that  the  statute 
intended,  in  pursuit  of  its  policy  of  equal 
distribution,  to  exclude  both  the  holder  of 
the  note  and  the  surety  or  indorser  from 
the  right  to  receive  payment  from  the  in- 
solvent bankrupt.  It  is  forbidden.  It  is 
ci^led  a  fraud  upon  the  statute  in  one  place 
and  an  evasion  of  it  in  another.  It  was 
made  by  the  statute  equally  the  duty  of  the 
Holder  of  the  note  and  of  the  indorser  to 
refuse  to  receive  such  a  payment.  Under 
these  circumstances,  whatever  might  have 
been  the  right  of  the  indorser,  in  the  absence 
of  the  bankrupt  law,  to  set  up  a  tender  by 
the  debtor  and  a  refusal  of  the  note  holder 
to  receive  payment,  as  a  defense  to  a  suit 
against  him  as  indorser,  no  court  of  law  or 
equity  could  sustain  such  a  defense,  while 
that  law  furnishes  the  paramount  rule  of 
conduct  for  all  parties  to  the  transaction; 
and  when,  in  obeying  the  mandates  of  that 
law,  the  indorser  is  placed  in  no  worse  po- 
sition than  he  was  before,  while,  by  receiv- 
ing the  money,  the  holder  of  the  note  makes 
himself  liable  to  a  judgment  for  the  amount 
in  favor  of  the  bankrupt's  assignee,  and 
loses  his  right  to  recover,  either  of  the  in- 
dorser or  of  the  bankrupt's  estate." 

Within  the  rule  in  Pirie  v.  Chicago  Title 
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d  T.  Co.  182  U.  S.  438,  45  L.  ed.  1171,  21 
Sup.  Ct.  Rep.  906,  and  in  Re  Ft,  Wayne 
Electric  Corp,  39  C.  C.  A.  582,  99  Fed.  400, 
we  have  no  doubt  that  the  amount  of  these 
notes  thus  paid  should  be  refunded  as  a  con- 
dition that  the  bank  prove  its  other  claim. 
The  payment  of  the  several  notes  was  the 
payment  of  a  debt  within  the  stated  period, 
which  inured  to  the  detriment  of  the  bank- 
rupt's estate,  disturbing  the  equality  of  the 
statute  and  forbidden  by  the  statute. 

Third.  In  Jaquith  y.  Alden,  189  U.  S.  78, 
47  L.  ed.  717,  23  Sup.  Gt  Rep.  649,  it  was 
ruled  that  payments  on  a  running  account, 
in  the  usual  course  of  business,  by  a  person 
whose  property  has  actually  become  insuf- 
ficient to  pay  debts,  where  new  sales  suc- 
ceeded payments,  and  the  net  result  was  to 
increase  his  estate,  and  the  seller  had  no 
knowledge  or  notice  of  the  insolvencT-,  and 
no  reason  to  believe  an  intention  to  prefer, 
are  not  preferences  which  must  be  surren- 
dered as  a  condition  to  the  allowance  of  a 
proof  of  claim  under  the  bankruptcy  act.  It 
is  insisted  by  the  appellant  that  under  this 
rule  it  was  improper  to  require  the  repay- 
ment of  the  sum  of  $17,500  paid  during  the 
stated  period  upon  the  direct  indebtedness. 
It  is  to  be  observed  that  this  account  with 
the  bankrupt,  kept  by  the  bank,  does  not  in- 
clude the  notes  of  the  bankrupt  discounted 
by  the  bank  for  the  respective  payees  of 
those  notes,  and  which,  as  we  have  said  in 
the  preceding  paragraph,  was  the  debt  of  the 
bankrupt  to  the  bank,  and  upon  which  was 
paid  the  sum  of  $59,506.53  during  the  stated 
period.  We  think  that,  in  stating  the  ac- 
counts between  the  parties,  witliin  the  rule 
declared  in  Jaquith  ▼.  Alden,  all  the  trans- 
actions between  the  parties  must  be  in- 
cluded, and  that  we  are  not  limited  to  an 
account  as  it  is  stated  or  was  kept  by  the 
bank,  because  we  are  to  inquire  whether  the 
net  result  of  the  transaction  was  to  increase 
or  decrease  the  estate  of  the  bankrupt.  If 
the  account  was  stated  including  that 
amount,  there  remains  no  question  that  the 
net  resiHt  of  the  dealings  was  to  decrease 
the  bankrupt's  estate,  and  that  the  bank  is 
therefore  diargeable  with  the  amount  of 
that  net  decrease  as  a  condition  of  proving 
its  claim.  Treating  the  account,  however, 
as  it  is  stated  by  the  bank,  there  appears, 
during  the  stated  period,  to  have  been  a  de- 
crease of  direct  indebtedness  of  $6,500,  and 
an  increase  of  contingent  indebtedness  of 
$12,129.18,  showing  an  apparent  net  in- 
crease of  indebtedness  of  $5,620.18.  The  in- 
quiry presents  itself  whether  the  contingent 
indebtedness  is  properly  included  in  that  ac- 
count. That  contingent  indebtedness  was 
the  contingent  liability  of  the  bankrupt  up- 
on notes  of  its  customers  discounted  by  the 
bank  upon  its  indorsement  of  those  notes 
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and  the  proceeds  paid  to  the  bankrupt.  Tin? 
created  no  increase  of  the  bankrupt's  estate,, 
for  these  notes  were  assets  of  the  bankrupt, 
which  by  the  transaction  it  had  simply  con- 
verted into  money.  Its  liability  upon  these 
notes  to  the  bank  was  contingent  upon  dis- 
honor of  the  notes  and  due  notice  of  such 
dishonor,  and  the  bank's  claim  thereon 
might  be  proved  as  a  contingent  claim.  The 
amount  of  liability  could  only  be  determined 
at  the  maturity  of  the  notes.  At  the  time 
of  the  bankruptcy  the  amount  of  these  notes 
was  $51,829.86,  upon  which  there  was  paid 
by  makers  of  them,  at  or  before  the  hearing 
of  the  referee,  the  sum  of  $4,433.19. 
Whether  and  to  what  extent  the  bankrupt'^ 
estate  should  be  charged  could  only  be  de- 
termined when  the  contingent  liability  had 
become  an  absolute  liability.  But,  since  the 
test  is  not  whether  the  bank  was  dania|2:e<i 
by  it,  or  the  indebtedness  to  it  increased, 
but  whether  the  bankrupt's  estate  was  in- 
creased, and  as  the  discount  of  these  notes 
did  not  increase  the  bankrupt's  estate,  but 
operated  merely  to  convert  existing  assets 
into  cash,  we  do  not  think  that  this  con- 
tingent liability  should  be  permitted,  in 
stating  the  account,  to  work  an  increase  of 
benefit  to  the  estate. 

The  referee  and  the  court  below  allowed, 
as  a  preferential  payment,  the  sum  of  $17,- 
500  upon  the  direct  indebtedness  during  the 
stated  period,  upon  the  postulate  that  there 
was  a  decrease  of  that  direct  indebtedness 
during  the  stated  period  of  $6,500.  These 
payments  were  made  on  or  prior  to  January 
7,  1902,  reducing  the  direct  indebtedness  at 
that  date  to  $15,000;  but  by  discounts  ob- 
tained February  11th  of  $5,000,  and  March 
1st  of  $3,500,  the  direct  indebtedness  wsfl  in- 
creased from  $15,000  on  January  7th  to 
$23,500  at  the  date  of  filing  the  petition  in 
bankruptcy.  The  actual  decrease  of  indebt- 
edness between  the  6th  day  of  November, 
1901,  and  the  6th  day  of  March,  1902,  was 
$6,500,  and  yet  the  court  below  has  charged 
as  a  preferential  payment  the  total  pay- 
ments made  upon  this  direct  indebtedness  of 
$17,500,  ignoring  the  subsequent  discount  by 
the  bank  during  the  stated  period,  and  by 
which  the  estate  was  increased.  The  court 
below,  nevertheless,  ignored  the  payment  of 
$20,000  because  the  payments  were  made  by 
renewal  notes,  and  the  estate,  with  respect 
to  increase  or  decrease  of  assets,  was  unaf- 
fected thereby.  By  the  bankruptcy  statute, 
§  57^  (30  Stat,  at  L.  560.  chap.  541,  U.  S. 
Comp.  Stat.  1001,  p.  3443),  the  claims  of 
creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall 
surrender  their  preferences;  and  under  the 
rule  in  Jaquith  t.  Alden  we  must  ascertain 
the  net  result  of  gain  or  loss  to  the  estate 
'  during  the  stated  period;  and,  treating  this 
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account  of  direct  indebtedness  by  itself, 
there  was  a  direct  loss  to  the  estate  of  only 
16,500,  and  the  amount  of  preference  could 
only  be  that  sum.  Restoration,  not  punish- 
ment, is  the  object  of  this  law.  It  was, 
therefore,  not  correct  to  hold  the  entire  pay- 
ment of  $17,500  to  be  a  preference.  It  re- 
sults, therefore,  that,  in  ascertaining  the 
amount  which  should  be  required  to  be  paid 
to  the  trustee  as  a  condition  of  proving  the 


claim  of  the  bank,  the  amount  of  payments 
upon  the  notes  of  the  bankrupt  discounted 
to  third  parties,  to  wit,  $50,605.53,  should 
be  included,  to  which  should  be  added  the 
amount  of  preference  on  direct  indebtedness 
of  $6,500,  making  a  total  of  $66,005.53. 

The  decree  ia  reversed,  and  the  cause  is  re- 
manded, with  directions  to  the  court  below 
to  enter  a  decree  in  conformity  with  the 
views  herein  expressed. 


ILLINOIS  SUPREME  COURT. 


John  GARIBALDI  et  al,  AppU^ 

V. 

Fanny  O'CONNOR. 
(210  111.  284.) 

1.  Merckants  Trbo  vs«  a  portion  of  the 
■Idewalk  adjolnlnff  their  place  of 
bvAliieas  for  recelvlnar  and  slilpplnar 
roods  to  such  an  extent  that  travelers  are 
limited  to  the  aae  of  a  narrow  passageway 
during  most  of  the  business  hours  of  the 
day  are  bound  to  use  reasonable  care  to  see 
that  such  passageway  Is  kept  safe,  and  can- 
not be  regarded  as  having  done  so  If  they 
hare  permitted  it  to  be  strewn  with  straw 
and  loose  bananas. 

S.  The  presence  of  a  loose  banana  np- 
on  the  iirallc  cannot  be  regarded  as  the 
sole  cause  of  the  fall  of  a  pedestrian  hi  step- 
ping thereon,  where  merchants  use  the  walk 
adjoining  their  place  of  business  for  receiv- 
ing and  shipping  goods  to  such  an. extent  as 
to  confine  travelers  to  a  narrow  passageway 
during  most  of  the  business  hours  of  the  day ; 
but  such  wrongful  use  of  the  walk  is  a  con- 
tributing cause,  which  will  render  the  mer- 
chants liable  for  the  hijury. 

(June  23,    1004.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  C^ook  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendants'  negligence.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  ITtt  Brothers,  for  appellants: 
The  case  having  been  tried  and  sent  to 

Note. — ^As  to  obstruction  of  street  or  slde- 
wtlk  for  business  purposes,  see  also,  in  this 
Mfies,  Flynn  v.  Taylor,  14  L.  R.  A.  556,  and 
cases  in  note  thereto. 

As  to  liability  of  one  using  sidewalk  in 
front  of  his  building  to  store  stone  slabs  for 
injuries  thereby  occasioned,  see  Rachmel  v. 
Clark.  62  L.  R.  A.  950. 

As  to  liability  for  injury  caused  by  fall  of 
lofflber  piled  in  portion  of  street,  see  Kramer  v. 
Southern  R.  Co.  52  L.  R.  A.  359;  Busse  v. 
Rogers,  64  L.  R.  A.  183 ;  and  Kessler  v.  Berger, 
61  L.  R.  A.  611. 
WL.R.  A. 


the  jury  as  a  negligence  ease,  it  is  too  late 
now  to  urge  here  that  defendants  are  liable 
on  the  ground  that  they  unlawfully  ob- 
structed a  highway. 

Martin  v.  Pettit,  117  N.  Y.  118,  6  L.  R.  A. 
794,  22  N.  E.  566. 

A  verdict  based  on  mere  conjecture  or  a 
surmise  should  not  be  permitted  to  stand. 

Lake  Shore  d  M,  8.  R.  Co.  v.  Parker,  131 
111.  557,  23  N.  E.  237. 

The  duty  does  not  rest  upon  the  abutting 
owner  to  keep  the  sidewalk  in  front  of  his 
property  in  a  safe  condition. 

Chicago  ▼.  Crosby,  111  111.  638;  Chicago  r. 
O'Brien,  111  111.  532,  63  Am.  Rep.  640; 
Qridley  v.  Bloomington,  68  111.  47. 

There  is  an  entire  absence  of  any  evidence 
tending  to  show  that  defendants  made  an 
unreasonable  or  unlawful  use  of  the  side- 
walk. 

McDonald  ▼.  English.  85  111.  232 ;  2  Dill. 
Mun.  Corp.  4th  ed.  §  730. 

Even  if  defendants  did  make  use  of  a 
portion  of  the  sidewalk,  it  does  not  neces- 
sarily follow  that  they  were  therefore  bound 
to  keep  the  portion  not  so  used  in  a  safe 
condition. 

Linehen  v.  Western  Electrio  Co.  29  App. 
Div.  462,  51  N.  Y.  Supp.  1080. 

These  boxes  on  the  sidewalk  were  not  the 
proximate  cause  of  the  injury.  They  were 
not  even  a  concurring  cause.  The  banana 
was  the  independent,  unrelated,  efficient, 
and  therefore  sole  proximate,  cause. 

Landgraf  v.  Kuh,  188  111.  484,  69  N.  E. 
501;  1  Thomp.  Neg.  §§  45,  1306;  Pullman 
Palace  Car  Co.  v.  Laaok,  143  111.  242,  18  L. 
R.  A.  215,  32  N.  E.  285. 

It  waa  not  appellants'  duty  to  protect  the 
sidewalk  from  the  acts  of  strangers. 

Schueler  v.  Mueller,  193  111.  402,  61  N.  E. 
1044. 

Mr.  P.  8.  O'Ryaii,  for  appellee: 

Public  highways  belong,  from  side  to  side, 
and  end  to  end,  to  the  public. 

State  V.  Berdetta,  73  Ind.  193,  38  Am. 
Rep.  117 ;  24  Am.  &  Eng.  Enc.  Law,  p.  33. 

The  public  are  entitled,  not  only  to  a  free 
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pissage  along  the  highway,  but  to  a  free 
passage  aloDg  any  portion  of  it  not  in  the 
actual  use  of  some  other  traveler. 

2  Dill.  Mun.  Corp.  §  656. 

Abutters,  subject  to  municipal  control, 
may  use  the  street  in  front  of  their  premises 
for  loading  or  unloading  goods  or  mer- 
chandise. 

Callanan  v.  Oilman,  107  N.  Y.  360,  1  Am. 
St.  Rep.  831,  14  N.  £.  264;  24  Am.  &  Eng. 
£nc.  Law,  p.  36. 

But  the  use  must  be  temporary  and  rea- 
sonable. 

People  y.  Cunningham,  1  Denio,  524,  43 
Am.  Dec.  709;  24  Am.  &  Eng.  Enc.  Law, 
p.  36. 

Whether  sudh  use  is  reasonable  or  not  is 
generally  a  question  of  fact  for  the  jury. 

Callanan  v.  Oilma/n,  107  N.  Y.  360,  1  Am. 
St.  Rep.  831,  14  N.  E.  264;  24  Am.  &  Eng. 
Enc.  Law,  p.  36;  Murphy  y.  Leggett,  164 
X.  Y.  121,  58  N.  E.  42,  29  App.  Diy.  309, 
51  N.  Y.  Supp.  472;  lAnehen  y.  Western 
Electrio  Co,  29  App.  Div.  462,  61  N.  Y. 
Supp.  1080. 

B0SSS9  J.,  deliyered  the  opinion  of  the 
<sourt: 

The  judgment  of  the  circuit  court  of  Cook 
county  awarding  appellee  damages  in  the 
«um  of  $3,500  against  the  appellants  for  a 
personal  injury  receiyed  by  the  appellee 
from  a  fall  on  the  sidewalk  in  front  of  the 
place  of  business  of  the  appellants  in  the 
city  of  Chicago  was  affirmed  by  the  appellate 
court  for  the  first  district,  and  by  their 
further  appeal  the  appellants  have  brought 
the  record  into  review  in  this  court. 

The  appellants  were  engaged  in  business, 
as  dealers  in  fruits,  in  a  building  at  the 
<iomer  of  State  and  South  Water  streets, 
in  the  city  of  Chicago.  Their  business  house 
had  its  front  on  South  Water  street,  and 
the  east  side  thereof  abutted  on  State  street 
a  distance  of  about  95  feet.  The  theory 
upon  which  recovery  waa  had  was  that  the 
appellants  had  unreasonably  and  unneces- 
sarily so  occupied  and  obstructed  the  side- 
walk on  State  street  with  boxes  containing 
bananas  or  other  fruits,  bunches  of  bananas, 
and  barrels,  as  to  force  pedestrians  into  a 
narrow  passageway  between  the  boxes  and 
barrels,  which  was  littered  with  straw,  hay, 
and  loose  bananas,  and  that  the  appellee,  in 
company  with  her  sister,  when  endeavoring 
to  pass  along  the  sidewalk,  was  forced  into 
this  narrow  passageway,  and  while  walking 
there,  in  order  to  permit  the  passage  of  a 
workman  who  was  wheeling  a  truck,  she 
stepped  behind  her  sister,  and,  w^hile  walking 
there,  stepped  upon  a  banana  and  slipped 
and  fell  to  the  pavement,  and  thereby  re- 
-ceived  the  injuries  for  which  the  damages 
were  allowed.  Appellants  contend  there  was 
m  L.  R.  A. 


no  proof  that  they  or  any  of  their  em- 
ployees dropped,  or  placed,  or  caused  the 
banana  upon  which  appellee  fell  to  be,  upon 
the  walk,  and  that  the  only  ground  upon 
which  the  recovery  can  be  supported  is  that 
the  appellants  were  charged  with  the  duty 
of  seeing  that  that  portion  of  the  sidewalk 
where  appellee  waa  walking  was  in  a  safe 
condition  for  the  safe  passage  of  pedes- 
trians; and  appellants  insist  that  by  their 
motion  for  a  peremptory  instruction  to  the 
jury  to  return  a  verdict  in  their  favor,  and 
by  the  presentation  to  the  court  of  certain 
instructions  to  be  given  to  the  jury,  and 
the  refusal  of  the  court  to  give  the  same, 
the  question  whether  such  duty  devolved 
upon  the  appellants  is  presented  to  this 
court  for  determination. 

The  evidence  showed  the  appellants  re- 
ceived daily  about  a  car  load  of  bananas  in 
bunches,  as  they  grew  in  a  state  of  nature, 
and  that  they  made  sales  daily  of  about  the 
same  quantity  of  bananaa;  that  they  had 
a  basement  extending  under  the  sidewalk  on 
State  street,  and  maintained  five  holes  or 
openings  near  the  curb  line  of  the  sidewalk 
on  that  side  of  the  building,  through  which 
the  bananas  were  passed  into  the  basement; 
that  they  delivered  these  bananas  to  their 
customers  sometimes  through  the  openings 
in  the  sidewalk  and  at  other  times  through 
the  front  doors  of  their  establishment,  which 
opened  on  South  Water  street.  The  bananas 
were  delivered  to  their  customers  either 
boxed,  or  in  barrels,  or  in  bunches,  as  re- 
ceived. The  boxes  of  bananas  and  the 
bunches  which  were  brought  out  of  the  front 
door  of  the  store  for  delivery  to  customers 
were  often,  in  fact  daily,  brought  around  to 
and  piled  upon  the  sidewalk  on  State  street,  as 
were  also  boxes  and  other  packages  and  arti- 
cles prepared  for  delivery  to  the  customers 
of  the  appellants.  These  boxes,  barrels,  and 
loose  bunches  of  bananas,  on  the  day  on 
which  the  appellee  was  injured,  were  so 
placed  upon  the  walk  as  to  occupy  all  of  the 
walk  except  a  narrow  passageway  near  the 
middle  thereof,  and  were  piled  to  such  ;i 
height  that  a  person  passing  along  the  side- 
walk could  not  see  over  them.  This  passage- 
way was  littered  with  straw  and  hay,  and 
some  single  bananas  had  become  broken 
from  the  bunches  and  were  lying  on  the 
straw  and  hay.  Such  was  and  had  been  the 
condition  of  the  walk  for  more  than  three 
hours  before  the  appellee  received  the  fall 
and  injuries;  in  fact,  the  evidence  showed 
that  such  was  the  daily  condition  of  the 
walk. 

Abutters  upon  a  public  street  may  use  the 
sidewalk  in  front  of  their  premises  for  the 
purpose  of  loading  and  imloading  goods, 
merchandise,  or  other  like  articles  in  which 
they  may  deal  or  use;  but  the  sidewalks  be- 
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long  to  the  public,  and  the  public  primarily 
have  the  right  to  the  free  and  unobstructed 
use  thereof,  subject  to  reasonable  and  neces- 
stLTy  limitations,  one  of  which  is  the  right 
•of  an  abutting  property  owner  to  tempo- 
rarily obstruct  the  walk  by  loading  or  un- 
loading goods,  wares,  or  merchandise  when 
such  obstruction  is  reasonably  necessary.- 
Such  obstruction  must,  however,  be  both 
reasonable  as  to  the  necessity  therefor,  and 
-temporary  in  point  of  time.  The  prior  and 
superior  right  of  passage  is  possessed  by  the 
public.  A  merchant  or  business  man  cannot 
l>e  permitted  to  so  conduct  his  business  of 
receiving  and  delivering  the  commodities  in 
which  he  deals  as  that  the  sidewalks  shall 
be  substantially  appropriated  to  the  trans- 
jiction  of  his  affairs.  A  business  which  has 
reached  that  magnitude  cannot  be  accommo- 
•dated  by  the  appropriation  of  the  public 
i^idewalks  to  its  purposes ;  but  the  proprietor 
must  enlarge  his  place  of  business,  procure 
4mother  location  which  will  meet  its  de- 
mands, or  otherwise  provide  for  the  trans- 
action of  his  business  in  such  a  manner  that 
the  public  will  not  be  asked  to  submit  to 
other  than  reasonable  and  merely  temporary 
•obstructions  of  the  public  way.  The  evi- 
-deiice  in  the  case  at  bar  tended  to  show  that 
the  occupation  of  the  sidewalk  by  appellants 
was  unreasonable,  being  practically  a  seiz- 
ure of  the  larger  portion  of  the  public  walk 
for  the  private  use  of  the  appellants,  and 
that  such  use  was  practically  )ermanent, 
and  substantially  excluded  the  public,  at  all 
times  during  the  business  hours  of  the  day, 
from  the  use  of  all  of  the  sidewalk  except 
the  narrow  way  between  the  boxes,  barrels, 
packages,  and  bunches  of  bananas  which  were 
placed  there  by  the  appellants.  The  appel- 
lants, therefore,  without  authority  of  law, 
•excluded  appellee  from  all  parts  of  the  pub- 
lic sidewalk  except  the  narrow  way  which 
they  selected  for  her  use.  They  wrongfully 
forced  her  to  accept  that  narrow  way  as  her 
-only  means  of  passage,  and,  for  that  reason, 
we  think  it  devolved  upon  the  appellants,  as 
a  legal  duty,  to  exercise  reasonable  care  to 
-see  that  such  passageway  was  kept  reason- 
ably safe.  In  Murphy  v.  Leggett,  164  N.  Y. 
121,  58  K.  E.  42,  the  like  conclusion  was 
reached,  and  the  same  duty  declared  to  be 
-obligatory  upon  an  abutter  who,  by  an  un- 
reasonable use  of  the  public  walk,  compelled 
a  pedestrian  to  use  a  limited  portion  of  the 
public  way. 

There  was,  in  the  case  at  bar,  circumstan- 
tial, but  competent,  proof  tending  to  show 
that  the  banana  came  to  be  on  the  sidewalk 
by  the  acts  of  the  appellants  or  their  serv- 
ants; but  it  was  not  necessary  to  the  sub- 
TDission  of  the  case  to  the  jury  it  should 
have  been  so  proved.  The  intervening  act  of 
a  third  person  does  not  necessarily  relieve 
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the  author  of  an  earlier  negligent  or  wrong- 
ful act  from  responsibility.  21  Am.  &  £ng. 
Enc.  Law,  2d  ed.  492.  The  unreasonable  and 
unjustifiable  use  of  the  public  walk  by  the 
appellants  forced  the  appellee  to  walk  along 
the  narrow  passageway,  walled  on  one  side 
by  boxes  piled  to  such  a  height  on  the  walk 
that  she  was  unable  to  see  above  them,  and 
on  the  other  by  boxes  and  barrels  which  re- 
stricted her  course  and  limited  her  foot- 
steps. Straw  and  loose  bananas  were  on  the 
pavement  where  she  was  thus  compelled  to 
walk.  If  the  banana  on  which  she  slipped 
had  not  been  there,  she  would  not  have  fallen ; 
if  the  sidewalk  had  not  been  obstructed  by 
the  appellants,  she  would  not  have  been  com- 
pelled to  walk  where  the  banana  was  lying. 
Manifestly,  therefore,  the  presence  of  the 
banana  on  the  walk  cannot  be  considered 
as  the  sole  cause  of  the  injury.  The  negli- 
gent wrongful  acts  of  the  appellants  con- 
tributing to  the  infliction  of  the  injury  were, 
all  of  the  circumstances  of  the  case  being 
considered,  of  a  nature  likely  to  produce 
some  such  injury  to  passers-by.  When  the 
intervening  cause  of  an  injury  is  of  a  nature 
which  could  reasonably  have  been  anticipat- 
ed, the  earlier  negligent  act,  if  it  contribut- 
ed to  the  injuries,  may  be  regarded  as  the 
proximate  cause.  Armour  v.  OolkowakOf 
202  111.  144,  66  N.  E.  1037 ;  21  Am.  &  Eng. 
Enc.  Law,  2d  ed.  491.  The  appellants  were 
engaged  in  handling  unboxed  bunches  of 
bananas  on  the  sidewalk.  The  dropping  of 
a  loose  banana  on  that  part  of  the  sidewalk 
whereon  the  appellants  compelled  the  pub- 
lic to  walk  was  reasonably  to  be  apprehend- 
ed, as  was  also  the  danger  that  pedestrians 
would  be  caused  to  fall  and  be  injured  by 
stepping  on  such  bananas.  The  appellants 
were  therefore  properly  regarded  as  respon- 
sible for  a  failure  to  use  reasonable  care  to 
keep  the  passageway,  to  which  they  wrong- 
fully restricted  passers-by,  in  a  reasonably 
safe  condition. 

The  judgment  is  affirmed. 


CHICAGO  &  GRAND  TRUNK  RAILWAY 
COMPANY  ei  al,  Appts., 

V. 

Henry  HART. 
(209  111.  414.) 

Statutory  permlKslon  to  a  railway  com- 
pany to  lease  Its  property  does  not  ab- 
solve it  from  liability  for  injuries  to  em- 
ployees of  the  lessee  because  of  defects   In 

Note. — As  to  liability  of  lessor  of  railroad 
for  Injuriefl  to  servants  of  lessee,  see  also  cases 
In  note  to  Caruthers  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  44  L.  R.  A.  753,  and  the  later  case 
of  Harden  v.  North  Carolina  R.  Co.  65  L.  R.  A. 
784. 
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rolling  stock,  althoash  they  are  due  solely 
to  the  latter' 8  negligence,  unless  the  statute 
so  urovides. 

(Scott,   Oarttorightj  and  Ricks,  J  J.,  dissent.) 
(April  20,   1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
aiiirming  a  judgment  of  the  Superior  Court 
for  Cook  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendants'  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Kenesaw  M.  Landis,  for  appel- 
lants : 

There  is  no  liability  as  against  the  junc- 
tion company,  lessor. 

2  Elliott,  Railroads,  §  469. 

The  substance  of  the  adjudications  of  this 
court,  holding  the  lessor  liable  to  members 
of  the  public,  as  such,  for  injuries  sustained 
by  them  on  account  of  the  lessee's  negli- 
gence, is  that,  as  to  the  public, — ^that  is  to 
say,  as  to  third  parties  who  are  brought  In 
connection  with  the  operation  of  a  leased 
road  by  a  lessee  company, — the  lessee  com- 
pany and  its  employees  are  regarded  as  the 
agents  and  employees  of  the  lessor  com- 
pany, which  lessor  company  is  held  liable, 
on  grounds  of  public  policy,  to  members  of 
the  public  for  negligent  or  wrongful  acts 
of  the  servants  and  agents  of  the  lessee 
company  operating  a  road  which  this  same 
public  had  granted  power  to  the  lessor  com- 
pany to  construct  and  operate. 

Lesher  v.  Wabash  Nav.  Co,  14  111.  85, 
56  Am.  Dec.  494;  Chicago,  St,  P.  d  F.  du 
Jj.  R.  Co.  V.  McCarthy,  20  111.  385,  71  Am. 
Dec.  286;  Ohio  d  M.  R.  Co.  v.  Dunbar,  20 
111.  623,  71  Am.  Dec.  291;  Illinois  C.  R.  Co. 
V.  Finnigan,  21  111.  646;  Illinois  C.  R.  Co. 
v.  Kanouse,  39  111.  272,  89  Am.  Dec.  307; 
Toledo,  P.  d  W.  R.  Co,  v.  Rumhold,  40  111. 
143;  Peoria  d  R.  /.  R.  Co.  v.  Lane,  83  111. 
448;  Pittsburgh,  C,  d  St.  L.  R.  Co.  v.  Camp- 
bell, 86  111.  443;  Chicago  d  E.  R.  Co.  v. 
Meech,  163  111.  305,  45  N.  E.  290;  Wabash, 
St.  L.  d  P.  R.  Co,  V.  Peyton,  106  111.  534, 
46  Am.  Rep.  705. 

The  principle  has  no  application  to  the 
case  at  bar.  Here  the  claim  is  by  an  em- 
ployee of  the  lessee,  for  a  breach  of  the  con- 
tract entered  into  by  the  employee  and  the 
lessee,  viz.,  that  the  employer,  the  lessee, 
should  furnish  the  employee  with  reasonably 
safe  machinery  with  which  to  work. 

Baltimore  d  0.  d  C.  R.  Co.  v.  Paul  143 
Ind.  23,  28  L.  R.  A.  216,  40  X.  E.  519; 
Ea^t  Line  d  R.  River  R.  Co.  v.  Culberson, 
72  Tex.  375,  3  L.  R.  A.  567,  13  Am.  St.  Rep. 
805,  10  S.  W.  706:  Lee  v.  Southern  P.  R.  Co. 
110  Cal.  97,  38  L.  R.  A.  71,  58  Am.  St.  Rep. 
66  L.  R.  A. 


140,  47  Pac.  932;  Virginia  Midland  R.  Co^ 
V.  Washington,  86  Va.  629,  7  L.  R.  A.  344. 
10  S.  E.  927 ;  Killian  v.  Augusta  d  K.  R.  Co^ 
79  Ga.  234,  11  Am.  St.  Rep.  410,  4  S.  E.  16.5 ; 
West  V.  St.  Louis,  V.  d  T.  H,  R.  Co.  63  II L 
545. 

Mr.  James  G.  MoSliane,  for  appellee: 

Tb«  lessor  and  lessee  companies  are  joint- 
ly liable  for  the  performance  of  all  the- 
duties  and  obligations  imposed  upon  the- 
lessor  company  by  its  charter  or  the  general 
laws  of  the  state,  although  the  road  is  be- 
ing operated  by  the  lessee  company;  and  the- 
lessee's  servants  and  employees  will  be  re- 
garded as  the  servants  and  agents  of  the 
lessor  company. 

Balsley  v.  ;Sf^  Louis,  A.  d  T.  H,  R.  Co. 
119  111.  71,  59  Am.  Rep.  784,  8  N.  £.  859; 
Anderson  v.  West  Chicago  Street  R.  Co^ 
200  111.  332,  65  N.  E.  717. 

There  is  no  distinction  in  the  application 
of  the  above  rule  between  the  case  of  an 
employee  of  the  lessee  company  and  any- 
other  member  of  the  general  public. 

Logan  v.  North  Carolina  R,  Co,  1 16  N".  C> 
941,  21  S.  E.  959;  Toledo,  8t,  L.  d  K.  C.  R. 
Co,  v.  Oonroy,  39  111.  App.  352;  Chicago 
Economic  Fuel  Oas  Co,  v.  Myers,  168  111.. 
147,  48  N.  E.  66 ;  Harden  v.  North  Carolina 
R,  Co.  129  N.  C.  364,  55  L.  R.  A.  784,  85 
Am.  St.  Rep.  747,  40  S.  E.  184;  James  v. 
Western  N,  C.  R.  Co.  121  N.  C.  523,  46  L.  R. 
A.  306,  28  S.  E.  537 ;  Macon  d  A,  R.  Co.  v. 
Mayes,  49  Ga.  355,  15  Am.  Rep.  678 ;  North 
Chicago  Street  R.  Co.  v.  Dudgeon,  184  111. 
478,  56  N.  E.  796;  Perry  v.  Western  N.  C. 
R.  Co.  128  N.  C.  471,  39  S.  E.  27;  Smith  v, 
Atlanta  d  C,  R.  Co.  130  N.  C.  344,  42  S.  E. 
139;  Brou^i  v.  Atlanta  d  C.  Air  Line  R. 
Co.  131  N.  C.  455,  42  S.  E.  911;  Tillett  v. 
Norfolk  d  W.  R.  Co.  118  N.  C.  1031,  24  S. 
E.  111. 

On  rehearing, 

A  railroad  company  is  responsible  for  thc- 
performance  of  all  the  duties  and  obliga- 
tions imposed  upon  it  by  its  charter  or  the 
general  laws  of  the  state  in  the  operation 
and  management  of  its  road,  whether  the 
road  is  operated  by  itself  or  its  lessee. 

Balsley  v.  St.  Louis,  A.  d  T.  H.  R.  Co, 
119  111.  71,  59  Am.  Rep.  784,  8  N.  E.  859: 
Anderson  v.  West  Chicago  Street  R.  Co. 
200  111.  332,  65  N.  E.  717;  Lesher  v.  Wa- 
bash Nav.  Co.  14  111.  86,  56  Am.  Dec.  494 ; 
Chicago,  St.  P.  d  F,  R.  Co,  v.  McCarthy,  20 
111.  385,  71  Am.  Dec.  285;  Ohio  d  M,  R.  Co. 
V.  Dunbar,  20  111.  623,  71  Am.  Dec.  291: 
Illinois  C.  R.  Co.  y.  Fiwiigan,  21  111.  646: 
Illinois  C.  R.  Co.  v.  Kanouse,  39  111.  272,  89 
Am.  Dec.  307;  Toledo,  P,  d  W,  R,  Co.  v. 
Rumbold,  40  111.  143;  Pittsburgh,  C.  d  St, 
L.  R.  Co.  V.  Campbell,  86  111.  446;  Chicago- 
d  E.  R.  Co,  V.  Meech,  163  111.  305,  45  N.  E. 
290;  Peoria  d  R.  I,  R.  Co.  v.  Lane,  83  111. 
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448;  Wabash,  8t.  L.  d  P.  R.  Co,  ▼.  Peyton, 
m  III.  534,  46  Am.  Rep.  705. 

If  appellee,  in  the  performanoe  of  his 
duty,  had  injured  Bome  other  person,  either 
a  passenger,  shipper,  or  otherwise,  he 
would  be  held  to  be  the  servant  or  agent  of 
the  owning  company,  and  it  would  be  liable 
for  his  misconduct.  It  necessarily  follows 
that,  if  there  is  sufficient  privity  between 
him  and  the  owning  company  to  make  him 
its  servant  or  agent  as  to  third  parties,  the 
same  relationship  exists  as  between  them  for 
the  purpose  of  this  suit. 

Toledo,  St.  L.  d  K,  O.  B,  Co.  ▼.  Conroy, 
^9  111.  App.  352;  Chicago  Economic  Fuel 
Oas  Co.  V.  Myerg,  168  111.  139,  48  N.  E.  66; 
Uacon  d  A.  R.  Co.  v.  Mayes,  49  Ga.  355,  15 
Am.  Rep.  678;  Pennsylvania  Co.  v.  Elleit, 
132  111.  6G0,  24  N.  £.  659;  Metropolitan 
West  aide  Elcv,  R.  Co.  v.  Dick,  87  111.  App. 
41;  Lesher  v.  Wabash  Nov.  Co.  14  111.  85, 
56  Am.  Dec  494;  Hinde  v.  Wabash  Hwo. 
Co,  15  III.  72;  Chicago,  8t.  P.  d  F.  R.  Co. 
y.  McCarthy,  20  111.  385,  71  Am.  Dec.  285; 
Ohio  d  M.  R.  Co.  v.  Dunbar,  20  111.  267, 
71  Am.  Dec.  291. 

The  cases  which  have  held  servants  of  the 
lessee  entitled  to  recover  of  the  lessor  for 
negligent  construction  or  maintenance  of 
the  road  or  buildings  have  based  the  right 
of  such  servants  to  recover,  not  upon  any 
contractual  relation  with  either  the  lessor 
or  lessee,  but  upon  the  neglect  of  duties 
owed  by  the  lessor  to  the  public,  of  which 
public  the  servant  of  lessee  is  held  to  be  one. 
Lee  V.  Southern  P.  R.  Co.  116  Cal.  97,  38 
L.  R.  A.  71,  58  Am.  St  Rep.  140,  47  Pac. 
-932;  Tfugent  v.  Boston,  C,  d  M.  R.  Co.  80 
Me.  62,  6  Am.  St.  Rep.  161,  12  Atl.  797 ; 
Trinity  d  8.  R.  Co.  v.  Lane,  79  Tex.  643, 
15  S.  W.  477,  16  S.  W.  18 ;  Oalveston,  H.  d 
ii.  A.  R.  Co.  V.  Daniels,  9  Tex.  Civ.  App. 
256,  28  S.  W.  549,  711;  Texas  d  P,  R.  Co. 
V.  Moore,  8  Tex.  Civ.  App.  289,  27  S.  W. 
«62. 


J.,  delivered  the  opinion  of  the 
court: 

The  judgment  entered  in  the  superior 
court  of  Cook  county  in  favor  of  the  appel- 
lee and  against  the  appellant  companies,  in 
the  sum  of  $6,000,  was  affirmed  in  the  ap- 
pellate court  for  the  first  district  on  appeal, 
and  it  is  now  before  us  on  a  further  appeal. 

The  action  was  in  case  to  recover  the  dam- 
ages for  personal  injuries  sustained  by  the 
appellee  by  the  negligence,  as  he  alleged,  of 
the  appellant  companies  in  permitting  a 
switch  engine  to  become  and  remain  in  an 
unsafe  and  defective  condition;  one  of  the 
journals  of  the  said  engine  having  become 
worn  and  weakened,  and  by  reason  thereof 
bndce  and  gave  way,  and  caused  the  said  en- 
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gine  to  be  derailed,  whereby  the  appellee 
was  injured. 

On  the  22d  day  of  December,  1880,  the  ap- 
pellant the  Chicago  &  Grand  Trunk  Railway 
Company,  an  Illinois  corp<M«tion  (herein- 
after, for  convenience,  called  the  "lessee 
company")  and  the  appellant  the  Grand 
Trunk  Junction  Railway  Company,  also  an 
Illinois  corporation  (hereinafter  called  the 
"lessor  company")  entered  into  an  agree- 
ment whereby  the  junction  company  agreed, 
among  other  things,  to  construct  a  line  of 
railroad  and  to  lease  the  same  to  the  Grand 
Trunk  company  for  a  stipulated  annual 
rental,  and  did  construct  such  line  of  rail- 
road and  leased  the  same  to  the  Grand 
Trunk  company.  It  appeared  from  the 
agreement  that  the  lessor  company,  by  its 
charter,  had  power  to  construct  and  operate 
the  contemplated  and  leased  line  of  rail- 
road. On  the  19th  day  of  June,  1899,  the 
Grand  Trunk  company,  as  such  leasee,  was 
operating  trains  of  cars  over  said  line  of 
road.  The  appellee  was  in  its  employ  as  a 
switchman,  and  was  injured  while  in  the 
discharge  of  his  duty  in  that  capacity  by 
reason  of  the  breaking  of  a  worn  and  defec- 
tive axle  or  journal  of  a  switch  engine,  and 
the  judgment  herein  was  rendered  in  an  ac- 
tion against  both  the  lessor  and  the  lessee 
companies  to  recover  damages  for  such  in- 
juries. Judgment  was  awarded  him  against 
both  companies,  and  such  judgment  was  af- 
firmed as  aforesaid  in  said  appellate  court. 

Counsel  for  the  appellant  companies  pre- 
sent but  a  single  question  for  decision,  and 
that  is  whether,  as  the  cause  of  action  is 
based  solely  upon  the  alleged  negligence  of 
the  lessee  company,  any  liability  is  estab- 
lished against  the  lessor  company.  It  is 
conceded  by  appellants  that  under  the  law 
of  this  state  the  lessor  and  lessee  of  a  rail- 
way track  are  jointly  and  severally  liable 
to  the  general  public  for  all  damages  result- 
ing from  the  negligent  acts  of  the  lessee 
while  operating  engines  and  cars  on  that 
track,  but  it  is  contended  that  this  rule  does 
not  apply  to  an  employee  of  the  lessee  whose 
cause  of  action  results  solely  from  the  neg- 
ligence of  his  employer,  and  this  presents 
the  only  question  for  our  determination. 

There  is  a  conflict  in  adjudicated  cases  on 
the  question  whether  a  lessor  railroad  com- 
pany is  liable  to  a  servant  of  the  lessee  com- 
pany for  injuries  occasioned  by  the  negli- 
gence of  the  lessee  company  in  the  operation 
of  the  leased  road.  Mr.  Elliott,  in  his  work 
on  Railroads  (vol.  2,  p.  610),  says  that  he 
inclines  to  the  opinicm  that  the  lessor  com- 
pany is  not  so  liable  where  the  injuries  to 
the  servant  of  the  lessee  company  are  caused 
solely  by  the  negligence  of  the  lessee  com- 
pany in  operating  the  road ;  but  this  author 
says  that  the  weight  of  authority  is  against 
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the  view  that  he  is  inclined  to  adopt.  We 
think  this  court  is  committed  to  the  view 
held  by  the  current  of  authorities  on  the 
question,  and,  moreover,  that,  in  sound  rea- 
son, and  as  the  better  public  policy,  the  doc- 
trine should  be  maintained  that  the  lessor 
company  shall  be  required  to  answer  for  the 
consequences  of  the  negligence  of  the  lessee 
company  in  the  operation  of  the  road,  not 
only  to  the  public,  but  also  to  servants  of 
the  lessee  company  who  have  been  injured 
by  actionable  negligence  of  the  lessee  com- 
pany. 

The  charter  of  the  lessor  company  empow- 
ered it  to  construct  this  line  of  railroad  and 
operate  trains  thereon.  It  became  its  duty 
to  exercise  those  chartered  powers,  other- 
wise they  would  become  lost  by  nonuser. 
The  statute  authorized  it  to  discharge  that 
duty  through  a  lessee,  and  it  adopted  that 
means  of  performing  the  duty  which  the 
state  had  created  it  to  perform.  The  stat- 
ute which  authorized  it  to  operate  its  road 
by  means  of  a  lessee  did  not,  however,  pur- 
port to  relieve  it  of  the  obligation  to  serve 
the  public  by  operating  the  road,  nor  of  any 
of  the  consequences  or  liabilities  which 
would  attach  to  it  if  it  operated  the  road  it- 
self. 3  Starr  k  C.  Anno.  Stat  1896,  p.  3247, 
chap.  114,  If  53.  Statutory  permission  to 
lease  its  road  does  not  relieve  a  railroad 
company  from  the  obligations  cast  upon  it 
by  its  charter,  unless  such  statute  expressly 
exempts  the  lessor  company  therefrom. 
Balaley  v.  8t.  Louis,  A.  d  T.  H,  R.  Co.  119 
111.  68,  59  Am.  Rep.  784,  8  N.  E.  859.  While 
the  duty  which  rests  upon  the  lessor  com- 
panies to  operate  their  roads  is  an  obliga- 
tion which  they  owe  to  the  public,  the  per- 
mission given  by  the  legislature  as  the  rep- 
resentative of  the  public,  to  perform  that 
duty  through  lessees,  has  no  effect  to  ab' 
solve  such  companies  from  the  duty  of  see- 
ing that  the  lessee  company  provides  and 
maintains  safe  engines  and  cars,  and  that 
the  employees  of  the  lessee  companies,  to 
whom  is  intrusted  the  operation  of  their 
roads,  are  competent,  and  that  they  perform 
the  duties  devolving  upon  them  with  ordi- 
nary care  and  skill,  for  upon  the  character 
and  condition  of  safety  of  such  engines  and 
cars  and  on  the  competency  and  care  of 
such  employees  depend  the  lives  and  prop- 
erty of  the  general  public.  As  a  matter  of 
public  policy,  such  lessor  companies  are  to 
be  charged  with  the  duty  of  seeing  that  the 
operation  of  the  road  is  committed  to  com- 
petent and  careful  hands.  The  general  as- 
sembly of  this  state,  though  willing  to  per- 
mit railroad  companies  to  operate  their  lines 
of  road  by  lessees,  refrained  from  relieving 
the  lessor  companies  from  any  of  their  obli- 
pitions,  duties,  or  liabilities.  Therefore  it 
i\i\  L.  K.  A. 


is  that  though  a  railroad  company  may,  by 
lease  or  otherwise,  intrust  the  execution  of 
its  chartered  powers  and  duties  to  a  lessee- 
company,  this  court  has  expressed  the  view 
the  lessee  company,  while  engaged  in  exer- 
cising such  chartered  privileges  or  chartered 
powers  of  the  railroad  company,  is  to  be  re- 
garded aa  the  servant  or  agent  of  the  lessor 
company. 

In  Weai  v.  8t.  Louis,  V.  d  T.  H.  R.  Co.. 
63  ni.  545,  appellee  railroad  company  had 
contracted  with  the  firm  of  McKeen,  Smithy 
&  Co.  to  construct  its  road  and  the  appur- 
tenances thereto.    The  superintendent  of  the* 
firm   employed   the   appellant,   West,    as    a 
workman   to   assist   in   building   a   freight, 
house  for  the  railroad  company.    The  tim- 
bers used  in  the  construction  of  the  freij^ht 
house  were  treated  with  a  liquid  in  which 
corrosive   sublimate   was  an  ingredient,    to 
prevent  decay.    West  was  injured  by  breath- 
ing the  fumes  of  this  liquid,  and  by  hand- 
ling the  timbers  to  which   the  liquid   had* 
been  applied.    He  brought  an  action  against 
the  railroad  ocHnpany  to  recover  damages  for 
the  injury,  but  was  defeated  in  the  trial 
court  on  the  ground  that  the  contractors 
alone  were  liable.    The  appellant  contended 
that  the  work  in  which  he  was  injured  wa» 
being  done  for  the  benefit  of  the  railroad 
company  and  by  its  authority,  and  "that  the 
ccmtractors  must  be  considered  its  servants,, 
for  whose  wrongful  acts  in  the  performance* 
of  their  work  the  company  must  be  held  re- 
sponsible.''   In  support  of  that  contention,, 
counsel    for   appellant   cited   a   number    of 
cases  decided  in  this  court.    We  said  as  to 
such  cited  cases  (p.  546) :    "There  is  a  radi- 
cal distinction  between  each  of  these  cases- 
and  that  at  bar.     These  were  all  cases  Ia 
which  redress  was  sought  against  a  char- 
tered company  for  wrongs  done  by  persons 
while  in  the  performance  of  acts  which  they 
would  have  had  no  right  to  perform  except 
under  the  charter  of  the  company.  The  court, 
laid  down  the  salutary  rule  that  as  to  such  ' 
acts  the  company  could  not  escape  corporate 
liability  by  having  the  acts  performed  or 
the   work   done   by   contractors   or  lessees. 
These   persons   must  be   regarded   in   such 
cases  as  the  servants  of  the  company,  acting 
under  its  directions,  and  the  company  must 
see  that  the  special  privileges  and  powers 
given  to  it  by  its  charter  are  not  abused:*' 
and,  after  making  reference  to  the  facts  in 
such  cases,  deduced  the  following  principles 
therefrom :  "But  between  all  these  cases  and 
the  one  at  bar  there  is  a  radical  difference. 
In  these  the  wrong  for  which  the  action  was 
brought  was  committed  in  the  performance 
of  acts  which  were  performed  by  virtue  of 
the  authority  of  the  company  derived  from 
its  charter^  and  could  have  been  performed 


1904. 


Chicago  &  G.  T.  R.  Co.  v.  Habt. 


n 


in  no  other  way.  In  such  cases  the  public 
has  the  right  to  hold  the  eompany  respon- 
sible, because  it  is  really  the  company  that 
is  acting.  The  personal  actors  may,  as  be- 
tween themselves  and  the  company,  be  les- 
Bees  or  contractors,  and  the  company  may 
have  its  action  against  them  for  indemnity, 
according  to  the  terms  of  its  private  con- 
tract; but  they  are,  as  to  the  public,  the 
servants  or  agents  of  the  company  so  long 
as  they  are  doing  \rhat  they  could  not  do  ex- 
cept by  the  chartered  authority  of  the  com- 
pany. .  .  .  The  principle  we  consider  to 
be  substantially  this:  The  company  may  be 
held  liable  when  the  person  doing  the  wrong- 
ful act  is  the  servant  of  the  company  and 
acting  under  its  direction  and,  though  such 
person  is  not  a  servant  as  between  himself 
and  the  ccnnpany,  but  merely  a  contractor 
or  lessee,  still  he  must  be  regarded  as  a 
servant  or  agent  when  he  is  exercising  wyme 
chartered  privilege  or  power  of  the  com- 
pany, with  its  assent,  which  he  could  not 
have  exercised  independently  of  such  char- 
ter. In  other  words,  a  company  seeking  and 
accepting  a  special  charter  must  take  the 
responsibility  of  seeing  that  no  wrong  is 
done  through  its  chartered  powers  by  per- 
sons to  whom  it  has  permitted  their  exer- 
cise." 

While  the  liability  enunciated  by  the  dec- 
laration of  the  court  is  left  to  rest  upon  the 
ground  that  the  injury  was  inflicted  while 
in  the  performance  of  acts  which  could  only 
be  performed  under  the  charter  of  the  com- 
pany, and  therefore  to  be  regarded  as  hav- 
ing been  performed  by  servants  or  agents  of 
the  company,  whether  independent  contract- 
ors or  lessees,  we  had  occasion  in  the  later 
case  of  BaUley  v.  8t,  Louis,  A.  d  T,  H.  R. 
Co.  119  111.  68,  59  Am.  Rep.  784,  8  N.  E. 
859,  to  consider  what  had  been  said  in  the 
former  case  of  West  v.  8t,  Louis,  V.  <6  T,  H. 
R.  Co,  63  HI.  545,  and  we  then  said  (p.  71, 
119  HI.,  p.  786,  59  Am.  Rep.,  and  p.  860, 
8  N.  £.) :  "The  reason  for  holding  a  rail- 
road company  responsible  for  the  perform- 
ance of  all  the  duties  and  obligations  im- 
posed upon  it  by  its  charter  or  the  general 
law  of  the  state  while  it  is  being  operated 
by  a  lessee  does  not,  we  conceive,  rest  upon 
the  narrow  ground  alone  of  the  latter  being 
in  the  exercise  of  a  franchise  which  bel(Migs 
to  the  former,  and  in  so  acting  is  to  be  held 
as  the  servant  or  agent  of  the  lessor  corpo- 
ration. In  consideration  of  the  grant  of  its 
charter,  the  corporation  undertakes  for  the 
performance  of  duties  and  obligations  to- 
wards the  public;  and  there  is  a  matter  of 
public  policy  concerned,  that  it  should  not 
be  relieved  from  the  performance  of  its  ob- 
ligations without  the  consent  of  the  legisla- 
ture." 
66L.R.A« 


A  railroad  company  is  granted  a  charter 
for  the  purpose  of  enabling  it  to  perform  du- 
ties for  the  benefit  of  the  public.  Such  a 
company  does  not  take,  as  one  of  its  general 
powers,  the  right  to  substitute  another  to 
discharge  those  duties  as  its  lessee.  23  Am. 
&  £ng.  Enc.  Law,  2d  ed.  p.  776;  2  Elliott, 
Railroads,  8S  429,  430.  In  the  absence  of 
statutory  authority  to  execute  a  lease,  any 
attempt  to  do  so  is  ultra  vires;  and  the  acts 
of  the  lessee  in  the  operation  of  the  road  un- 
der such  a  void  lease  are,  in  legal  contempla- 
tion, the  acts  of  an  agent  of  the  railroad 
company.  2S  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  777, 778.  A  lease,  though  authorized  by 
an  act  of  the  legislature,  does  not  operate  to 
relieve  the  lessor  company  of  any  duty  or 
liability  imposed  by  its  charter  unless  the 
enabling  statute  contains  an  exemption 
therefrom.  Balsley  v.  fif*.  Louis,  A.  d  T,  H. 
R,  Co.  119  111.  68,  59  Am.  Rep.  784,  8  N.  E. 
859 ;  23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  784 ; 
2  Elliott,  Railroads,  89  429,  430.  Therefore 
it  is  that  in  the  discharge  of  an  act,  the 
performance  of  which  devolved  upon  the 
lessor  company  as  a  chartered  power  or 
duty,  the  lessee,  under  our  statute  authoriz- 
ing a  railroad  company  to  perform  its  char- 
tered powers  through  the  medium  of  a  les- 
see, is  but  the  agent  or  servant  of  the  lessor 
company,  to  the  same  extent  as  if  the  lease 
had  been  executed  in  the  absence  of  statu- 
tory authority. 

In  the  absence  of  a  statutory  exemption 
from  liability  for  the  negligence  of  the  lessee 
company,  the  obligation  to  respond  for  such 
negligence  is  also  to  be  maintained  upon 
grounds  of  public  policy.  The  fact  that  the 
contract  relation  is  between  the  employee 
and  the  lessee  company,  and  was  volunta- 
rily entered  into  by  the  employee  with  the 
lessee  company  alone,  cannot  be  allowed  to 
control.  The  public  are  interested  in  the 
safe  and  efficient  transportation  of  passen- 
gers and  property  over  the  line  of  road  the 
lessor  herein  was  given  power  to  construct 
and  operate.  Competent  and  careful  servants, 
well-constructed  engines  and  cars,  which  are 
properly  inspected  and  kept  in  good  and 
safe  condition  of  repair,  are  essential  to  the 
speedy  and  safe  transportation  of  passengers 
and  property.  That  such  engines  and  cars 
to  be  used  in  the  operation  of  the  railroad 
shall  be  provided  and  kept  in  good  repair  is 
a  chartered  duty,  compliance  wherewith  is 
of  the  greatest  concern  to  the  general  public. 
No  more  effective  means  of  compelling  per- 
formance of  that  duty  can  well  be  conceived 
than  to  hold  the  lessor  company  responsible 
to  all  the  world  for  the  actionable  negli- 
gence of  the  lessee  company.  The  negli- 
gence of  the  lessee  company  here  complained 
of  is  that  it  failed  to  keep  its  looomotlva 
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engine  in  safe  and  usable  condition,  and  that 
negligence  endangered,  not  only  those  in  the 
employ  of  the  lessee  company,  but  also  the 
general  public;  and  considerations  of  public 
policy  are  involved,  and  must  control  in  de- 
termining the  liability  of  the  lessor  com- 
pany. The  obligation  to  provide  cars  and 
engines  that  are  reasonably  safe,  and  serv- 
ants that  are  reasonably  competent  and  skil- 
ful, which  was  cast  upon  the  lessor  company 
by  the  grant  to  it  of  its  corporate  powers,  is 
not  shifted  to  one  with  whom  it  has  con- 
tracted to  operate  its  road  as  lessee,  but 
remains  to  be  discharged  by  the  lessor  com- 
pany to  all  the  public;  and  to  relieve  it  of 
that  duty  as  to  its  employees  would  invite 
negligence  from  which  injury  to  the  public 
would  likely  occur.  The  lessee's  employees 
are  a  part  of  the  general  public,  and  the  les- 
sor company  is  liable  to  them  for  the  action- 
able negligence  of  the  lessee  company  to  the 
same  extent  as  if  such  workmen  were  in  the 
employ  of  the  lessor  company.  The  liability 
rests,  not  only  on  the  ground  that  the  lessee 
company,  in  discharging  the  corporate  pow- 
ers and  duties  of  the  lessor  company,  is  but 
the  agent  or  servant  as  to  all  others  than 
the  lessor  company,  but  also  on  the  ground 
that  sound  public  policy  demands  that  all 
corporations  which  the  state  has  created, 
and  given  special  privileges  and  powers, 
shall  stand  charged  with  the  obligations 
and  duty  to  see  that  such  privileges  and 
powers  are  properly  exercised  and  dis- 
charged, unless  relieved  by  express  author- 
ity of  the  lawmaking  department  of  the 
state. 

The  judgment  mitst  he,  and  is,  affirmed. 

Scott,  OartwriKht,  and  Ricks,  JJ.,  dis- 
senting : 

The  question  whether  a  railroad  company 
owning  a  right  of  way,  roadbed,  and  trade 
lawfully  leased  to  another  company  is  lia- 
ble for  damages  to  a  servant  of  the  lessee, 
injured  solely  by  the  negligence  of  his  em- 
ployer, is  one  which  has  not  been  before  pre- 
sented to  this  court.  The  general  state- 
ments quoted  in  the  opinion  of  the  majority 
from  earlier  decisions  in  this  state  dealing 
.with  the  relations  of  the  lessor  company  to 
the  public  and  to  persons  other  than  serv- 
ants of  the  lessee  must  be  limited  by  the 
facts  appearing  in  those  cases,  and  should 
not,  therefore,  be  deemed  of  controlling  im- 
portance here.  Authorities  in  other  states 
are  not  entirely  unanimous.  The  question 
was  first  presented  to  the  supreme  court  of 
North  Carolina  in  the  case  of  Logan  v. 
North  Carolina  R,  Co,  116  N.  C.  940,  21  S. 
G.  950,  where  it  was  said:  "A  part  of  the 
original  duty  imposed  by  the  charter  was  to 
compensate  servants  in  damages  for  any  in- 
jury they  might  sustain  except  such  as 
ML.  K.  A« 


should  be  due  to  the  negligence  of  their  fel- 
low servants.  The  employee  is  deemed,  in 
law,  to  contract  ordinarily  to  incur  such 
risks  as  arise  from  the  carelessness  of  the 
other  servants  of  the  company;  but  where 
the  lessor  company  would  be  liable,  if  it  had 
remained  in  charge  of  the  road,  to  a  person 
acting  as  its  own  sei*vant,  we  see  no  reason 
why  it  should  not  be  answerable  to  him 
when  employed  by  the  lessee."  This  rule 
has  been  steadily  adhered  to  by  the  North 
Carolina  court,  and  has  been  reaffirmed  in 
Harden  v.  liorth  Carolina  R,  Go.  129  N.  C. 

354,  55  L.  R.  A.  784,  85  Am.  St.  Rep.  747, 
40  S.  E.  184 ;  James  v.  Western  N.  C.  R.  Co. 
121  N.  C.  523,  46  L.  R.  A.  306,  28  8.  E.  537 ; 
Stnith  V.  Atlanta  d  C.  R.  Co.  130  N.  C.  344, 
42  S.  E.  139;  and  Broum  v.  Atlanta  d  C. 
Air  Line  R.  Co.  131  N.  C.  455,  42  S.  E.  911. 
The  only  other  case  to  which  we  have  been 
referred  announcing  the  same  doctrine  is  the 
case  of  Macon  d  A.  R.  Co.  v.  Mayes,  49  Ga. 

355,  15  Am.  Rep.  678.  That  case,  however, 
has  been  criticised  and  weakened  by  the  su- 
preme court  of  that  state  in  later  cases; 
and  finally,  in  the  case  of  Banks  v.  Georgia 
R.  d  Bkg.  Co.  112  Ga.  655,  37  S.  E.  992, 
the  liability  of  the  lessor  company  to  the 
employee  of  the  lessee  for  an  injury  caused 
by  the  negligence  of  the  lessee  is  denied 
where  the  lease  is  made  under  legislative  au- 
thority, although  the  statute  authorizing 
the  lease  was  without  a  provision  exempting 
the  lessor  for  the  lessee's  negligence;  and, 
in  discussing  the  Mayes  Case,  it  was  said: 
"In  that  case  the  company  owning  the  road 
was  held  liable  for  a  tort  to  an  employee  of 
the  company  using  the  franchise,  occasioned 
by  the  negligence  of  his  ooemployee;  but 
there  was  no  legislative  authority  for  the 
latter  company  to  use  the  franchise.  In- 
deed, there  was  no  lease  at  all.  And  there- 
in lies  the  marked  distinction  between  that 
case  and  the  one  in  hand."  In  the  Banks 
Case  the  earlier  decisions  of  the  court  are 
reviewed  and  discussed,  and  the  conclusion 
reached  denies  the  liability  of  the  lessor. 
In  the  case  at  bar  it  is  conceded  that  the 
lessor  company  had  lawful  right  and  author- 
ity to  make  the  lease  of  its  tracks  to  the 
lessee  company,  so  that  the  case  cited  from 
112  Ga.,  37  S.  E.,  seems  to  be  fairly  in  point. 

An  able  discussion  of  this  question  is 
found  in  East  Line  d  R.  River  R.  Co.  v.  CuU 
hereon,  72  Tex.  375,  3  L.  R.  A.  567, 13  Am.  St. 
Rep.  805,  10  S.  W.  706,  where  it  is  said,  dis- 
cussing the  general  rule  of  the  liability  of 
the  lessor:  "The  reason  for  the  rule  is  the 
protection  of  the  public  who  need  the  pro- 
tection. The  passenger  and  the  shipper  of 
goods  have  no  option,  but  must  avail  them- 
selves of  the  services  of  the  lessees,  whether 
the  lease  is  authorized  or  not.    The  law  will 
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not  pennit  the  owner  of  the  road  to  shirk 
its  duty  to  them  by  turning  over  its  road  to 
another  company;  nor  will  it  permit  it  to 
deny  its  liability  when  it  has  allowed  such 
other  company,  without  authority  of  law, 
negligently  to   injure   wayfarers   OTcr   the 
tmck  or  property  along  the  line.    There  is 
no  privity  between  the  persons  injured,  in 
sueh  case,  and  the  operating  company.     It 
is  not  80  with  an  employee  who  voluntarily 
enters  the  service   of  the   latter  company 
with  a  knowledge  of  the  facts,  and  partici- 
pates knowingly  in  the  wrong,  if  wrong  it 
be.    Where  in  similar  cases  a  recovery  has 
been  permitted  against  a  lessor,  it  has  usual- 
ly been  allowed  upon  various  considerations 
of  public  policy:     First,  because  the  fran- 
chises granted  are  in  the  nature  of  a  per- 
sonal trust,  and  sound  policy  demands,  so 
far  as  the  general  public  is  concerned,  that 
the  corporation  receiving  the  grant  should 
be  held  responsible  for  the  proper  execution 
of  the  powers  granted ;  and,  second,  for  the 
reason  that  to  deny  the  responsibility  of  the 
lessor  would  enable  a  railroad  to  shirk  its 
responsibility  and  to  injure  the  public  by 
placing  its  property  under  the  control  of  ir- 
responsible parties;   and,  third,  because  a 
person  who  has  received  an  injury  at  the 
bands  of  the  operating  company,  and  was 
ignorant  of  the  relations  between  that  com- 
pany and  the  owner  of  the  road,  might  be 
at  a  loss  to  determine  against  which  to  bring 
his  action,  and  thereby  placed  at  a  disfuivan- 
tage  in  seeking  a  redress  of  his  wrongs. 
None  of  these  reasons  apply  in  the  case  of 
the  servant   of    a   lessee    who    is    injured 
through  the  neglect  of  his  employer.    He 
needs  no  protection  as  one  of  the  general 
public,  because  he  can  enter  the  service,  or 
not,  as  he  chooses.    He  is  under  no  compul- 
sion to  take  employment  from  an  irrespon- 
sible company,  and  he  certainly  knows  whom 
to  sue  for  a  vnrong  inflicted  through  his  em- 
ployer's neglect,  for  the  latter  is  certainly 
liable  to  him  in  such  a  case.    The  reason  of 
the  rule  which  holds  the  lessor  liable  fails  in 
case  of  an  employee  of  the  lessee;  and  we 
think  that  to  follow  it  in  a  case  like  this 
vould  be  to  give  it  an  arbitrary,  and  not  a 
reasonable,  application."    The  same  view  of 
the  matter  is  taken  in  Indiana,  Kentucky, 
Vii]ginia,  California,  Georgia,  and  the  Feder- 
al courts.    Baltimore  d  0.  d  C,  R.  Co.  v. 
Paul^  143  Ind.  23,  28  L.  R.  A.  216,  40  N.  E. 
519;  Sicice  V.  Maysville  d  B.  8,  R.  Co.  25 
Ky.  L.  Rep.  436,  76  S.  W.  278;    Virginia 
Midland  R.  Co,  v.  Washington,  86  Va.  629, 
7  L  R.  A.  344,  10  S.  E.  927 ;  Lee  v.  South- 
^rn  P,  R.  Co.  116  Cal.  97,  38  L.  R.  A.  71, 
^S  Am.  St.  Rep.  140,  47  Pac.  932;  Banks  v. 
Cf^rgia  R.  d  Bkg.  Co.  112  Ga.  656,  37  S.  E. 
ni)  HukiU  V.  Maysville  d  B.  8.  R.  Co.  72 
Fed.  745. 
^  L.  R.  A. 


The  editors  of  the  American  State  Reports 
state  their  conclusion  thus:  "As  to  em- 
ployees of  a  lessee  corporation,  the  weight 
of  authority,  whether  the  lease  is  authorized 
or  not,  is  to  the  effect  that  they  cannot  re- 
cover [from  the  lessor]  for  injuries  received 
through  the  negligence  of  such  lessee  or  its 
servants  or  agents."  Lee  v.  Southern  P.  K. 
Co.  58  Am.  St  Rep.  156.  In  the  23  Am.  &} 
Eng.  Enc  Law,  2d  ed.  p.  785,  after  setting 
out  the  rule  in  reference  to  the  liability  of 
the  lessor  company  to  the  public  as  it  exists 
in  this  state,  it  is  said :  ''The  rule  of  liabil- 
ity which  has  just  been  stated  does  not  ap- 
ply to  the  lessees'  servants  who  may  be  in- 
jured by  the  lessees'  negligence." 

As  the  view  of  the  majority  has  been  re- 
jected by  every  one  of  the  numerous  courts 
in  the  Union  to  which  it  has  been  presented, 
except  North  Carolina,  and,  after  having 
been  once  adopted  by  ijie  supreme  court  of 
Georgia,  has  been  there  discredited,  and  the 
case  announcing  it  overruled,  we  think  the 
language  quoted  by  Mr.  Justice  Boggs  from 
Elliott  on  Railroads,  to  the  effect  that  the 
weight  of  authority  supports  that  view,  in- 
correct. The  researches  of  court  and  coun- 
sel in  the  case  at  bar  certainly  do  not  war- 
rant the  conclusion  of  that  author,  but,  on 
the  contrary,  show  that  every  court,  save 
(me,  has  reached  the  opposite  conclusion. 

This  court  has  frequently  spoken  of  the 
lessee  company  as  the  agent  or  servant  of 
the  lessor  in  discussing  the  relations  of  the 
latter  with  persons  other  than  the  employees 
of  the  former,  and,  in  a  general  sense,  this  is 
a  correct  view  to  take  of  the  situation.  The 
lessor,  by  accepting  its  charter,  assumes  the 
duties  of  a  common  carrier,  and  when,  by 
the  lease,  it  causes  another  to  assume  those 
duties,  it  becomes  liable  to  the  public  for 
their  performance  in  a  lawful  manner,  and 
the  lessee  is  its  agent  and  servant  for  the 
purpose  of  meeting  its  obligations  in  this  re- 
spect, so  far  as  the  public  is  concerned;  but 
the  lessee  cannot  be  said  to  be  the  agent  or 
servant  of  the  lessor  with  respect  to  a  con- 
tract with  the  employee  of  the  former  who 
enters  his  master's  service  moved  solely  by 
the  inducements  contained  in  the  contract 
itself,  and  not  because  he  finds  that  employ- 
er operating  its  trains  over  the  lines  of  a 
road  which  he  is  by  the  necessities  of  busi- 
ness or  travel  impelled  to  use. 

The  lessee's  position  is  different  from  that 
of  one  who,  under  a  contract  with  the  own- 
ing company,  is  engaged  in  work  which  can 
be  carried  on  only  under  the  charter  of  the 
latter.  The  contractor,  in  laying  the  track, 
is  engaged  in  doing  a  work  which  he  is  spe- 
cifically directed  and  required  to  do  by  the 
terms  of  his  contract.  The  lessee  of  the 
track,  in  operating  trains  over  the  same,  is 
enjoying  a  privilege  accorded  by  the  charter 
6  
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to  the  lessor;  but  it  is  not  required  by  the 
contract,  so  far  as  the  lessor  is  concerned, 
to  operate  any  particular  train  or  do  any 
specific  work.  The  contractor  is  much  near- 
er to  the  owning  corporation  than  is  the 
lessee.  The  contractor  is,  under  the  imme- 
diate direction  and  control  of  the  owner, 
bound  to  do  specific  work  as  required  by  the 
contract  with  the  ovmer,  while,  so  far  as  any 
specific  work  is  concerned, — ^the  running  of 
any  particular  train  or  the  using  of  any  par- 
ticular engine, — ^the  lessee  exercises  its  own 
option. 

On  the  principal  question — ^that  of  the  lia- 
bility of  the  lessor — ^the  reasoning  of  the 
court  of  last  resort  of  Texas  seems  unan- 
swerable. As  there  suggested,  the  Rndown- 
er  whose  real  estate  adjoins  the  right  of 
way,  the  traveler  who  uses  the  highway 
crossing  the  railroad  track,  the  shipper  of 
freight  who  must  have  his  goods  carried 
over  the  leased  line,  the  passenger  who  finds 
it  necessary  to  travel  over  the  same  line  of 
road,  are  all  brought  into  such  relations  as 
they  occupy  with  the  company  operating  the 
trains,  without  their  consent.  So  far  as 
they  are  concerned,  the  lessor  has  obtained 
from  the  state  a  charter  to  operate  the 
trains,  and  then,  without  the  consent  of 
these  persons,  has  constituted  another  in  its 
stead  to  perform  the  duties  and  meet  the  ob- 
ligations which  it  assumed  by  accepting  its 
charter.  The  public  had  no  voice  in  making 
the  contract  of  substitution.  They  are  com- 
pelled to  deal  with  the  lessee  whether  they 
will  or  not^  and  an  enlightened  public  policy 
has  therefore  made  the  lessor  company  lia- 
ble for  all  the  wrongs  visited  by  the  lessee 
upon  the  public,  which  has  been  compelled 
to  deal  with  an  agency  seFected  by  the  lessor 
alone.  The  employee  of  the  lessee  is  in  a 
different  category.  The  making  of  the  lease 
has  not  compelled  him  to  enter  the  employ 
of  the  lessee.  His  relations  with  the  latter 
result  from  the  contract  which  he  has  vol- 
untarily made  with  it,  and  not  from  the  fact 
that  his  relations  with  it  have  been  forced 


upon  him  by  the  acts  of  the  lessor  company,, 
as  is  the  case  with  the  general  public.  His 
rights  as  such  employee  result  wholly  from 
the  contract  of  employment  which  he  volun- 
tarily made,  and  which  he  was  not  oblif^ed 
by  circumstances  resulting  from  the  act  of 
the  lessor  company  to  enter  into. 

The  reasoning  of  the  niajority  opinion,, 
based  upon  the  consideration  of  public  policy 
seems  to  us  entirely  untenable.  The  argu> 
ment  is  that,  because  the  public  interest  re- 
quires that  the  safest  appliances  should  b& 
used  by  the  lessee  company,  the  lessor  com- 
pany should  be  held  liable  for  injuries  re- 
sulting to  the  servants  of  the  lessee  from 
the  negligence  of  the  latter,  that  the  lesr^r 
may  thereby  be  induced  to  require  the  les- 
see to  provide  such  appliances.  The  same 
reasoning  leads  to  the  conclusion  that  the 
lessor  company  should  be  liable  for  the 
wages  of  the  employee,  that  the  most  effi- 
cient and  faithfiil  may  be  hired;  that  it 
should  be  liable  to  the  builder,  that  cars  and 
locomotives  of  the  higliest  grade  may  be  m»- 
cured.  But  it  has  not  yet  occurred  to  the 
creditor  of  an  insolvent  lessee,  seeking  a 
debtor  who  can  pay,  to  assert  any  such 
claim  against  a  lessor  company.  It  is  only 
for  the  proper  exercise  of  powers  conferred 
by  charter,  and  which  can  be  exercised  only 
under  and  by  virtue  of  the  charter,  that  the 
lessor  is  responsible.  Hiring  a  switchman 
or  purchasing  or  repairing  a  locomotive  re- 
quires the  exercise  of  no  such  powers.  Such 
things  may  be  done  by  anyone. 

We  therefore  conclude  that  a  railroad 
company  owning  a  railroad  track  which,  by 
a  lawful  contract)  it  leases  to  another,  is  not 
liable  for  damages  resulting  to  the  employee 
of  the  lessee  from  the  negligence  of  the  lessee- 
alone. 

On  reason,  we  deem  the  judgment  of  the 
court  below  wrong,  and  the  g^eat  current  of 
authority,  as  shown  by  references  herein* 
above  contained,  certainly  requires  its  re- 
versal. 
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Frederick  L.  GEMMER  et  al.,  Appts., 

V, 

STATE    of    Indiana    ew  rel.    William    H. 

STEPHENS. 


( 


Ind. 


) 


1.    A  recHal  In  the  preamble  of  desira- 
ble and  merltorlons  objects  to  be  ac- 


complished by  the  passage  of  a  statute  can- 
not cure  inherent  defects  in  the  act,  nor 
render  It  valid  If  In  conflict  with  the  organic 
law. 
2.  A  declaration  In  the  Constitution  or 
political  privileges,  rights,  or  po^r- 
ers  to  be  exercised  by  the  people 
of  the  state  places  them  beyond  le^slatfve 
control  or  interference  as  effectually  as  if 
the  instrument  in  terms  declared   that  the- 


NOTB. — As  to  validity  of  statute  chaDgiug 
time  of  election  of  township  trustees  whereby 
it  is  to  come  more  than  four  years  after  the 
previous  election,  where  the  Constitution  forbids 
66  L.  R.  A* 


the  creation  of  an  oflSce  the  tenure  of  which* 
shall  be  louf^er  than  four  years,  see  State  em  reU 
Harrison  v.  Menaugh,  43  L.  B.  A.  408. 
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people  Blionld  not  be  deprived  of  them  by  an 
act  of  the  general  assembly. 
8.  The  riffht  of  tlie  electors  to  All  pnb- 
lle  olllceB  at  a  vomeral  election  before 
tl!>e  expiration  of  the  telrna  of  the  In- 
embents  is  conf eri'ed  by  a  constitutional 
provision  regulating  the  election  of  such  offi- 
cers and  fixing  tbelr  terms  of  office ;  and  the 
legislature  cannot  postpone  the  date  of  such 
election  until  after  the  term  of  office  has  ex- 
pired, so  as  to  continue  the  Incumbent  In 
office  beyond  the  constitutional  expiration  of 
bis  term. 

4.  The  term  of  a  pnbllc  officer  which  Is 
Sxed  by  the  Constitution  at  not  more 
than  six  years  In  a  period  of  eight  years 
cannot  be  Increased  b^  an  act  of  the  legisla- 
ture which  operates  tt  postpone  the  date 
of  his  successor's  election  so  as  to  permit 
him  to  hold  over  beyond  the  six-year  pe- 
riod. 

5.  A  constitutional  provision  that  a 
public  officer  shall  hold  office  for  the 
constitutional  term  and  "until  his  successor 
is  elected  and  qualified**  does  not  empower 
the  legislature  to  fix  the  time  at  which  a 
term  of  olflce  shall  begin  so  as  to  permit  the 
previous  incumbent  to  hold  beyond  the  con- 
stitutional limit  of  his  term. 

(June  22,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Warren  County 
in  favor  of  relator  in  a  mandamus,  proceed- 
ing to  compel  the  certification  of  relator's 
name  as  a  candidate  for  election.    Affirmed. 

The  facts  are  atated  in  the  opinion. 

Uenrg,  Boacoe  O.  Hawkima,  Horace 
E.  Smithy  Gaylord  B.  Hawkiiu,  and 
Merrill  Moorea,  for  appellants: 

The  legislative  authority  is  supreme,  and 
subject  to  no  restrictions  except  those  which 
the  Constitution  expressly  or  impliedly  im- 
poses. 

Htaie  ex  rel.  Harrison  y,  Menaugh,  151 
Ind.  2eO,  43  L.  R.  A.  408,  51  N.  E.  117,  367 ; 
«co«  V.  State,  151  Ind.  556,  52  N.  E.  163; 
Re  Bank  of  Commerce,  153  Ind.  460,  47  L. 
R.  A.  489,  53  N.  £.  950,  55  N.  E.  224; 
Slate  ex  rel,  Geake  v.  Fox,  158  Ind.  126,  56 
L.  R.  A.  893,  63  N.  E.  19. 

The  postponement  of  an  election  so  as  to 
continue  incumbents  in  office  longer  than 
four  years  is  not  violative  of  the  constitu- 
tional prohibition  that  the  legislature  shall 
not  create  any  office  the  tenure  of  which 
«bal]  be  loiiger  than  four  years. 

Const,  art.  15,  §  2. 

The  terms  of  officers  who  hold  longer  than 
four  years  are  not  extended  by  the  law,  but 
the  officers  are  continued  in  office  by  the 
Constitution  itself  (art.  15,  9  3)  ;  or,  if  in- 
eligible, successors  are  appointed  under  a 
statute  enacted  by  express  constitutional  au- 
thority. 

Const,  art.  G,  9  9:  State  ex  rel.  Harrison 
r.  Menaugh,  151  ind.  260,  43  L.  R.  A.  408, 
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51  N.  E.  117,  367;  State  ex  rel.  Snyder  v. 
Burke,  154  Ind.  645,  57  N.  E.  509 ;  Lamed 
V.  Elliott,  155  Ind.  702,  57  N.  E.  901. 

The  postponement  by  statute  of  the  time 
when  the*  term  of  one  elected,  or  to  be 
elected,  to  a  constitutional  office  shall  com- 
mence is  not  violative  of  art.  6,  §  2,  of  the 
Constitution. 

Scott  V.  State,  151  Ind.  556,  62  X.  E.  163; 
Weaver  v.  Siate,  152  Ind.  479,  53  N.  E.  450 ; 
State  ex  rel.  McMullen  v.  Harris,  152  Ind. 
699,  52  N.  E.  168;  Aikman  T.  State,  152 
Ind.  567,  53  N.  E.  836. 

The  Constitution  does  not  prescribe  a 
time  for  the  commencement  of  anv  official 
terms  except  those  of  the  executive  and 
members  of  the  legislature. 

Scott  V.  State,  151  Ind.  556,  52  X.  E.  163; 
Weaver  v.  State,  152  Ind.  479,  53  N.  E.  450. 

The  Constitution  fixes  the  length  of  the 
term  of  office,  but  not  when  it  shall  com- 
mence. 

Ibid. 

It  is  possible  by  a  legislative  act  to  create 
a  vacancy  in  a  constitutional  office  by  post- 
poning the  time  for  the  commencement  of  a 
future  term  of  office.  Where  this  haa  been 
done  the  people  have  no  constitutional  right 
to  fill  the  vacancy  by  a  popular  vote  at  a 
general  election  which  intervenes  prior  to 
the  occurrence  of  the  vacancy,  but  the  va- 
cancy must  be  filled  by  appointment  as  by 
statute  provided,  under  art.  6,  9  9. 

Aikman  v.  State,  152  Ind.  567,  53  N.  F- 
836;  Weaver  v.  State,  152  Ind.  479,  53  N. 
E.  450;  State  ex  rel.  Barton  v.  McCracken, 
51  Ohio  St.  123,  36  N.  E.  941;  State  ex  rel, 
Atty.  Oen.  v.  Hanson,  73  Mo.  78;  State  ear 
rel.  Ally.  Oen.  v.  McGovney,  92  Mo.  428,  $ 
S.  W.  867;  Re  County  Treasurers,  9  Colo. 
631,  21  Pac.  474;  Sipe  v.  People,  26  Colo. 
127,  56  Pac.  571 ;  State  ex  rel.  Meredith  v. 
Tollman,  24  Wash.  426,  64  Pac.  759 ;  Wilson 
V.  Clark,  63  Kan.  505,  65  Pac.  705;  State  ex 
rel.  Qodard  v.  Andrews,  64  Kan.  474,  6T 
Pac.  870;  State  ex  rel.  Loring  v.  Benedict, 
15  Minn.  198,  Gil.  153;  Joi^dan  v.  Bailey, 
37  Minn.  174,  33  X.  W.  778;  Sprague  v. 
Brotjon,  40  Wis.  612. 

The  fact  that  an  office  is  named  in  the 
Constitution  does  not  exempt  it  from  legis^ 
lative  control. 

Warner  v.  People,  2  Denio,  272,  43  Am. 
Dec.  740 ;  Conner  v.  New  York,  5  X.  Y.  285 ; 
Koch  V.  New  York,  152  X.  Y.  72,  46  X.  E. 
170;  Co/fln  v.  State,  7  Ind.  157;  Turpen  v. 
Tipton  County,  7  Ind.  172:  McComas  v. 
Krug,  81  Ind.  327,  42  Am.  Rep.  135: 
Wahh  V.  State,  142  Ind.  357,  33  L.  R.  A. 
392,  41  X.  E.  65 ;  Legler  v.  Paine,  147  Ind. 
181,  45  X.  E.  604;  Harmon  v.  Madisoit 
County,  153  Ind.  68,  54  X.  E.  105 ;  Shilling 
V.  State,  158  Ind.  185,  62  X.  E.  49 ;  Gross  v. 
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Whitley  County,  158  Ind.  531,  58  L.  R.  A. 
394,  64  N.  E.  25. 

There  is  no  natural  right  of  suffrage. 
Voting  is  a  mere  political  privilege.  Ex- 
cept as  this  privilege  is  guarded  by  the  Con- 
stitution, it  may  be  limited  or  extended  by 
statute. 

Baum  V.  State,  167  Ind.  282,  56  L.  R.  A. 
250,  61  N.  E.  672;  Gouyar  v.  Timherlake, 
148  Ind.  38,  37  L.  R.  A.  644,  62  Am.  St. 
Rep.  487,  46  N.  E.  339;  Minor  v.  Happer- 
sett,  21  Wall.  162,  22  L.  ed.  627;  United 
States  V.  Reese,  92  U.  S.  214,  23  L.  ed.  563; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  588 ;  Giles  v.  Harris,  189  U.  S.  475, 
47  L.  ed.  909,  23  Sup.  Ct.  Rep.  639;  Wil- 
fcins  V.  Slate,  113  Ind.  514,  16  N.  E.  192; 
Ferner  v.  State,  151  Ind.  247,  51  N.  E.  3G0; 
Overshiner  v.  State,  156  Ind.  187,  51  Jm  R. 
A.  748,  83  Am.  St.  Rep.  187,  69  N.  E.  468; 
Ex  parte  Lucas,  160  Mo.  218,  61  S.  W.  218; 
State  ex  ^eL  Dreibelhiss  v.  Berghoff,  158 
Ind.  349,  63  N.  E.  717 ;  State  ex  rel.  Loring 
T.  Benedict,  15  Minn.  198,  Gil.  163;  Jordan 
V.  Bailey,  37  Minn.  174,  33  N.  W.  778; 
Sprague  v.  Broicn,  40  Wis.  612. 

There  is  nothing  in  the  contenticm  that 
the  postponement  of  the  commencement  of 
the  term  of  a  constitutional  office  beyond  a 
general  election  impairs  any  right  of  the 
people  to  fill  the  office. 

Weaver  v.  State,  152  Ind.  479,  53  N.  E. 
450;  Aikman  v.  State,  152  Ind.  567,  63  N. 
E.  836. 

An  act  postponing  an  election  so  as  to 
provide  a  term  longer  than  the  constitution- 
al limitation  of  four  years  is  valid. 

Carson  v.  State,  146  Ind.  348,  44  N.  B. 
360;  State  ex  rel,  Harrison  v.  Menaugh,  151 
Ind.  260,  43  L.R.A.408,51  N.E.117,  357; 
State  ex  rel.  Snyder  v.  Burke,  154  Ind.  645, 
57  N.  E.  509;  Lamed  v.  Elliott,  166  Ind. 
702,  57  N.  E.  901 ;  State  ex  rel  Dreihelbiss 
V.  Berghoff,  158  Ind.  349,  63  N.  E.  717. 

Messrs.  Stanabury  Sc  Billings  and  A. 
C.  Harris  for  appellee. 

Dowllns,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  by  the  state  on  the 
relation  of  the  appellee,  Stephens,  for  a  writ 
of  mandate  against  the  appellants,  who  were 
respectively  the  chairman  and  secretary  of 
the  Republican  county  committee  of  Warren 
county,  to  compel  the  appellants  to  certify 
the  name  of  the  relator  to  the  board  of 
election  commissioners  of  said  county  as  the 
Republican  candidate  for  county  trecwurer 
to  be  voted  for  at  the  general  election  in 
1904.  A  demurrer  to  the  alternative  writ 
was  overruled,  the  appellants  refused  to 
plead  further,  a  peremptory  writ  was 
granted,  and  judgment  was  rendered  against 
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the  appellants.     Error  is  assigned  upon  the 
ruling  on  the  demurrer. 

The  material  facts  recited  in  the  alterna- 
tive writ  were  as  follows :  lliat  the  relator 
had  filed  his  verified  complaint  in  said  coort 
showing  that  he  was  a  citizen  of  the  United 
States  and  of  the  state  of  Indiana;  that  he 
was  fifty  years  of  age,  and  had  resided  in 
Warren  county  all  his  life;  that  he  was  a 
member  of  the  Republican  party;  that  said 
party  at  the  last  general  election  in  said 
county  and  state  cast  a  majority  of  all  the 
votes  which  were  cast,  and  that  said  party 
had,  and  for  many  years  maintained,  a 
county  organization  in  said  county  consist- 
ing of  a  county  committee,  and  a  chairman 
and  secretary  duly  chosen  in  the  manner 
prescribed  by  law;  that  on  January  9,  1904, 
said  Republican  county  organization  gave 
notice  that  on  February  6,  1904,  there  would 
be  held  in  the  several  voting  precincts  of 
said  oounty  a  Republican  voting  convention 
for  the  purpose  of  nominating  candidates 
for  various  offices  to  be  voted  for  at  the  next 
general  election  to  be  held  on  the  first  Tues- 
day after  the  first  Monday  in  November  of 
said  year;  that  at  said  date  said  convention 
was  held  agreeably  to  said  notice,  and  for 
the  purpose  of  making  such  nominations; 
that  at  the  general  election  held  in  the  year 
1900  Peter  Fleming,  a  duly  qualified  person, 
was  elected  to  the  office  of  county  treasurer 
of  said  county  for  a  period  of  two  years; 
that  he  was  commissioned  and  entered  into 
said  office  January  1,  1902;^ that  afterwards, 
in  1902,  said  Fleming  was  again  elected  to 
said  office,  and  at  the  expiration  of  his  said 
first  term  entered  at  once  upon  a  second 
term  under  a  commission  duly  issued  to 
him,  and  is  still  in  such  office  of  county 
treasurer;  that  on  January  1,  1906,  said 
Fleming  will  have  served  two  full  terms,  to 
wit,  four  calendar  years,  continuously  as 
the  lawfully  elected  treasurer  of  said  coun- 
ty, and  that  at  the  expiration  of  said  period 
his  eligibility  to  hold  said  office  will  cease, 
and  said  office  will  become  vacant,  by  virtue 
of  article  6,  9  2,  of  the  Constitution  of  this 
state;  that  at  said  voting  convention  held 
February  6,  1904,  the  persons  po.rticipating 
therein  proceeded  to  nominate  a  successor  to 
the  said  Peter  W.  Fleming  in  said  office  of 
county  treasurer  to  be  voted  for  at  the  gen- 
eral election  to  be  held  November  8,  1904, 
and  that  the  relator  received  a  majority  of 
all  the  votes  cast  at  all  the  voting  precincts, 
and  was  duly  nominated  as  the  Republican 
candidate  for  treasurer  of  said  county  to 
succeed  the  said  Fleming  in  said  office,  and 
to  be  voted  for  at  said  general  election  on 
November  8,  1004,  and  that  after  a  canTaas 
of  all  the  votes  cast  at  said  convention  he 
was  declared  to  be  the  nominee  thereof  for 
said  office;  that  Frederick  L.  Gemmer  is  the 
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ehairman  of  the  Republican  central  com- 
mittee of  said  Warren  county,  and  that 
Chester  6.  Rossiter  is  the  secretary  of  said 
committee;  that  said  relator  being  such 
nominee  for  said  office^  he  did,  before  bring- 
ing this  suit,  to  wit,  on  March  12,  1904,  in 
proper  manner  ancl  form  demand  of  the  said 
chairman  and  secretary  that  they  place  the 
relator's  name  on  the  certificate  of  nomina- 
tions made  by  said  county  convention,  set- 
ting forth  his  said  nomination,  together 
with  the  other  facts  required  to  be  stated  in 
said  certificate,  so  that  relator's  name  could 
be  printed  on  the  ballot,  and  he  could  be 
Toted  for  at  the  said  next  general  election; 
that  thereupon  the  said  chairman  and  sec- 
retary, admitting  that  the  relator  was  duly 
nominated  as  a  candidate  fOT  said  office  of 
county  treasurer  by  the  Republican  party  of 
said  county,  refused  to  insert  his  name  in 
the  said  certificate  for  the  sole  reason  that 
by  the  act  of  the  general  assembly  of  said 
state  approved  February  11,  1903,  it  was 
provided,  in  substance  and  effect,  that  no 
E'ueoessor  to  the  said  Fleming  as  county 
treasurer  of  said  county  could  or  should  be 
elected  at  the  election  of  1904,  nor  until  the 
general  election  to  be  held  in  the  year  1906 ; 
that  the  said  act  is  unconstitutional  and 
void ;  that,  unless  the  court  will,  by  its  man- 
date and  judgment,  compel  the  said  chair- 
man and  secretary  to  insert  the  name  of  the 
relator  in  the  said  certificate,  his  name  can- 
not be  presented  to  the  electors  of  said  coun- 
ty as  a  candidate  for  said  office  of  treasurer 
to  be  voted  for  at  said  election,  and  that 
thereby  he  will  be  greatly  injured;  that  he 
has  no  other  remedy;  that,  if  his  name  is 
properly  certified  and  printed  on  the  ballots 
as  aforesaid,  he  will  receiye  at  said  election 
a  majority  of  all  the  votes  to  be  cast  for 
oonnty  treasurer  of  said  county,  and  will 
thereby  be  entitled  to  have  said  office,  and 
enter  upon  its  duties,  immediately  upon  the 
expiration  of  the  said  second  term  of  the 
said  Peter  W.  Fleming.  The  alternative 
writ  required  the  said  chairman  and  secre- 
tary to  insert  the  relator's  name  in  the 
proper  certificate  as  such  nominee  for  the 
office  of  county  treasurer,  and  to  appear  be- 
fore the  court  on  March  26,  1904,  to  show 
cause,  if  any  they  had,  why  the  same  should 
not  be  done.  The  groimd  of  the  demurrer 
was  that  the  alternative  writ  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

The  only  question  presented  and  argued 
by  counsel  is  the  constitutionality  of  the 
act  of  February  11,  1903  (Acts  1903,  chap. 
13,  p.  24) .  Omitting  the  preamble,  that  act 
is  as  follows: 

"Sec  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana,  that  the 
terms  of  office  of  all  judges  of  circuit,  su- 
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perior,  and  criminal  courts  in  this  state,  of 
all  prosecuting  attorneys,  and  of  all  county 
auditors,  county  treasurers,  clerks  of  the 
circuit  courts  county  sheriffs,  county  record- 
ers, county  assessors,  county  coroners,  and 
county  surveyors,  hereafter  elected  in  this 
state,  shall  begin  on  the  1st  day  of  January 
next  succeeding  their  election:  Provided, 
that,  in  all  cases  where  persons  were  elected 
to  any  of  said  ofiices  at  the  general  election 
in  November,  1900,  for  a  term  of  four  years, 
whose  term  of  office  did  not  begin  until  after 
January  1,  1901,  and  in  all  cases  where  per- 
sons were  elected  to  any  of  said  offices  at 
the  general  election  in  November,  1902,  for  a 
term  of  two  years,  whose  term  of  office  did 
not  begin  until  after  January  1,  1903,  no 
successors  to  such  officers  shall  be  elected 
until  the  general  election  in  the  year  1000. 
In  all  cases  where  persons  were  elected  to 
any  of  said  offices  at  the  general  election  in 
November,  1900,  for  a  term  of  six  years, 
whose  terms  of  office  did  not  begin  until 
after  January  1,  1901,  and  in  all  cases 
where  persons  were  elected  to  any  of  said 
offices  at  the  general  election  in  November, 

1902,  for  a  term  of  four  years,  whose  terms 
of  office  did  not  begin  until  after  January  1, 

1903,  no  successors  to  such  officers  shall  be 
elected  until  the  general  election  in  the  year 
1906.  In  all  cases  where  persons  were 
elected  to  any  of  said  offices  at  the  general 
election  in  November,  1902,  for  a  term  of  six 
years,  whose  terms  of  office  did  not  begin 
until  after  January  1,  1903,  no  successors 
to  such  officers  shall  be  elected  until  the  gen- 
eral election  in  the  vear  1910. 

"Sec.  2.  In  all  cases  where  vacancies  occur 
in  any  of  said  offices  by  reason  of  the  death 
or  resignation  of  any  such  officer,  or  by  rea- 
son of  the  expiration  of  his  term  of  office, 
or  in  any  other  manner  before  January  1, 

1904,  and  a  successor  is  appointed  to  fill 
such  vacancy,  such  appointee  shall  hold  his 
office  by  virtue  of  such  appointment  only 
until  January  1,  1904;  and,  if  any  vacancies 
should  occur  in  any  of  said  offices  after  Jan- 
uary 1,  1904,,  and  such  vacancies  are  filled  by 
appointment,  such  appointees  shall  hold  un- 
til the  1st  day  of  January  next  succeeding 
the  next  general  election  held  after  such  ap- 
pointment. 

"Sec.  3.  All  laws  and  parts  of  laws  in 
confiict  herewith  are  hereby  repealed." 

The  preamble  of  the  act  declares  that  it 
will  promote  th^  public  interests  to  have  the 
terms  of  all  the  officers  named  in  the  act  be- 
gin and  end  at  a  uniform  time,  and  to  have 
their  official  year  and  the  calendar  year  be- 
gin at  the  same  time;  and  that  it  will  also 
promote  the  public  interests  to  have  the  of- 
ficial terms  of  all  of  said  officers  begin  with 
the  beginning  of  the  calendar  year  next  suc- 
ceeding their   election,  instead  of  at  long 
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and  irregular  intervals  as  at  present.  There- 
fore, for  the  purpose  of  securing  the  desired 
uniformity,  the  statute  is  enacted. 

Fleming,  the  present  incumbent  of  the  of- 
fice of  county  treasurer  of  Warren  county, 
was  elected  for  his  second  term  at  the  gen- 
eral election  held  in  November,  1002,  for  a 
term  of  two  years.  As  the  law  stood  when 
he  was  elected,  this  term  began  January  1, 
1904,  and  will  expire  by  its  constitutional 
limitation  January  1,  1906.  Acts.  1897, 
chap.  185,  p.  288  (Burnn's  Anno.  Stat.  1901, 
§  7989a).  The  act  before  us  postpones  the 
election  of  a  successor  to  Fleming  until  the 
general  election  in  November, '1906,  and  pro- 
vides that  such  successor  shall  not  take  the 
office  until  January  1,  1907.  The  effect  of 
the  act  is  to  continue  Fleming,  the  present 
treasurer  of  Warren  county,  in  that  office 
for  one  year  after  the  expiration  of  bis 
present  term.  It  also  permits  the  general 
election  in  November,  1904,  at  which  a  suc- 
cessor to  the  treasurer  might  be  elected,  to 
pass,  and  fixes  the  time  for  the  election  of 
such  successor  at  the  November  election  in 
1906.  Out  of  736  county  offices,  185  will  be 
affected  by  the  act;  137  officers  will  hold 
over,  and  48  vacancies  will  occur  to  be  filled 
by  appointment.  Out  of  the  offices  and  of- 
ficers so  affected,  47  circuit  judges  will  have 
their  terms  extended  an  average  of  forty- 
seven  days  each,  and  8  will  have  their  terms 
extended  an  average  of  fourteen  months 
each;  13  prosecuting  attorneys  will  hold 
over  for  one  year;  37  county  auditors  will 
hold  over  for  one  year;  29  clerks  of  the  cir- 
cuit courts  will  hold  over  for  one  year;  27 
recorders,  31  treasurers,  8  sheriffs,  and  4 
coroners  will  be  continued  in  office  for  one 
year  after  the  expiration  of  the  terms  for 
which  they  were  elected.  The  remainder 
of  the  officers  affected  by  the  act  will  each 
hold  over  from  thirty  days  to  seventy-three 
days.  In  22  cases  the  election  of  successors  to 
the  persons  holding  the  several  offices  em- 
braced in  the  act  will  be  postponed.  Was  it 
competent  for  the  legislature  to  enact  a  stat- 
ute having  this  effect  upon  public  offices,  pub- 
lic officers,  and  the  election  of  such  officers  by 
the  people  T  The  validity  of  the  act  of  Febru- 
ary 11,  1903,  is  contested  in  this  case  on  the 
grounds  ( 1 )  that  it  prevents  the  election  of 
the  county  treasurer  by  the  voters  of  the 
county  at  the  general  election  next  preced- 
ing the  expiration  of  the  term  of  office  of 
the  present  incumbent;  (2)  that  it  continues 
the  treasurer  now  in  office  in  that  position 
more  than  two  years;  (3)  that  it  continues 
the  present  treasurer  in  office  for  one  year 
after  the  expiration  of  his  present  term,  al- 
though he  will  be  ineligible  to  said  office  by 
reason  of  his  having  held  the  office  by  elec- 
tion four  years  in  a  period  of  six  years; 
(4)  many  other  offices  and  officers,  judicial 
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and  county,   will  be  affected   in   the  same 
manner.    On  the  other  hand,  to  sustain  the 
act,  it  is  contended  that:      "(1)  The  legis 
lative  authority  is  supreme,  and  subject  to 
no  restrictions  except  those  which  the  Con- 
stitution   expressly    or    impliedly   imposes. 
(2)  The  postponement  of  an  election,  so  as 
to  continue  incumbents  in  office  longer  than 
four  years,  is  not  violative  of  the  constitu- 
tional prohibition  that  the  legislature  shall 
not  create  any  office  the  tenure  of  which 
shall  be  longer  than  four  years.    Article  15. 
S  2.     Under  such  a  law  the  terms  of  offi- 
cers who  hold  longer  than  four  years   are 
not  extended  by  the  law,  but  the  officers 
are  continued  in  office  by  the  Constitution 
itself   (art.  15,  9  3)  ;  or,  if  ineligible,  suc- 
cessors are  appointed  under  a  statute  by  ex- 
press  C(mstitutional   authority.     Article    6. 
8  9.     (3)   The  postponement  by  statute  of 
the  time  when  the  term  of  one  elected,  or 
to  be  elected,  to  a  constitutional  office,  shall 
commence,  is  not  violative  of  article  6,  §  2, 
of  the  Constitution.     (4)  The  Constitution 
does  not  prescribe  a  time  for  the  oommenoe- 
ment  of  any  official  terms  except  those   of 
the  executive  and  members  of  the  l^sla- 
ture.       The  power  to  fix  the  time  for  the 
commencement  of  the  terms   of   other    of- 
ficers has  been  exercised  by  the  legislature, 
without  question,  from  the  oi^aniz&tioD  of 
the  state.     ( 5 )  The  office  of  county  treasurer 
was  created  by  the   Constitution,   and   the 
term  fixed  at  two  years,  and  until  his  sue- 
oessor  is  elected  and  qualified.    The  Consti- 
tution fixes  the  length  of  the  term  of  of- 
fice, but  not  when  it  shall  commence.     (6) 
It  is  possible  by  a  legislative  act  to  create 
a  vacancy  in  a  constitutional  office  by  post- 
poning the  time  for  the  commencement  of 
a   future  term   of  office.     Where   this   has 
been  done,  the  people  have  no  constitutional 
right  to  fill  the  vacancy  by  a  popular  vote 
at  a  general  election  which  intervenes  prior 
to  the  occurrence  of  the  vacancy;  but  the 
vacancy  must  be  filled  by  appointment,  as 
by  statute  provided   under  article  6,  S   9. 
(7)  The  fact  that  an  office  is  named  in  the 
Constitution  does  not  exempt  it  from  legis- 
lative  control.     Excepting  such   protection 
as  is  guaranteed  by  the  Constitution,  it  is 
as  much  subject  to  regulation  by  the  legis- 
lature as  is  any  office  created  by  the  general 
assembly.    .     .    .     (9)  There  is  no  natural 
right  of  suffrage.    Voting  is  a  mere  political 
privilege.    Except  as  this  privilege  is  guard- 
ed by  the  Constitution,  it  may  be  limited 
or  extended  by  statute." 

It  may  be  admitted  that  the  legislative  au- 
thority is  supreme,  and  subject  to  no  re- 
strictions except  those  which  the  Constitu- 
tion expressly  or  impliedly  imposes;  that 
the  time  of  the  commencement  of  the  term 
of  office  of  the  county  treasurer  and  the 
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other  officers  named  in  the  act  of  February 
II,  1903,  is  not  fixed  by  the  Constitution; 
and  that,  subject  to  the  restrictions  of  the 
Constitution,  the  legislature  may  prescribe 
the  time   when  the  terms  of   such   officers 
shall  begin.    It  may  also  be  true  that  offices 
created   by  the   Constitution   are,   to   some 
extent,   subject  to   legislative   control,   and 
that  the  right  to  vote  is  a  political  privi- 
li^e,  and  not  a  natural  right.   But  the  ques- 
tion remains.  What  are  the  limitations  and 
restrictions  imposed  by  the  Constitution  up- 
on the  legislature  in  the  enactment  of  stat- 
utes r^iilating  the  election  of  persons  to 
mi  county  offices  created  by  the  Constitu- 
tion,  the    commencement   of   their    official 
terms,  the  continuance  of  officers  in  office 
beyond  the  periods  named  in  the  Constitu- 
tion,   and  the    nature   of  the    legislation, 
whether  general  or  local,  by  which  such  reg- 
ulation and  control  are  sought  to  be  exer- 
eised?    The  preamble  of  a  statute  may  be 
examined   for   the   purpose  of  ascertaining 
the  meaning  or  proper  construction  of  the 
act,  but  a  recital  of  the  objects  to  be  ac- 
complished, however  desirable  and  merito- 
rious those  objects  may  be,  cannot  cure  in- 
herent  defects    in   the   act,   nor    render   it 
valid  if   in  conflict  with   the  organic  law 
of  the  state.    The  purpose  of  the  act  of  Feb- 
ruary 11,   1903,  as  stated  in  its  preamble, 
is  to  secure  uniformity  in  the  conunence- 
ment  of  the  terms  of  the  officers  mentioned 
in  it.    Perhaps  this  may  be  desirable.    Dif- 
ferences of  opinion,  however,  may  exist  on 
this  subject.     Certainly,  such  uniformity  is 
not   indispensable.      It   has    never    existed 
heretofore,   although    the   Constitution   has 
been  in  force  for  many  years,  and  the  in- 
conveniences arising  from  such  want  of  uni- 
formity, if  there  have  been  inconveniences, 
do  not  appear  to  have  seriously  interfered 
with  the  administration  of  the  public  busi- 
ness.   It  is  an  obvious  truism  that  Constitu- 
tions state  general  rules  and  maxims  in  ac- 
cordance with  which  the  powers  of  sovereign- 
ty are  habitually  exercised,  rather  than  par- 
ticular and  specific  directions  for  the  man- 
ner and  occasion  of  the  exercise  of  that  au- 
thority.   Cooley,  Const.  Lim.  2,  64.    A  dec- 
laration  in   the    Constitution    of    political 
privileges,  rights,  or  powers,  to  be  exercised 
by  the  people  of  the  state,  places  them  be- 
yond legislative  control  or  interference  as 
eflectually  as  if  the  instrument  in  terms  de- 
clared that  the  people  should  not  be  deprived 
of  them  by  an  act  of  the  general  assembly. 
The  necessary  implications  arising  from  gen- 
eral provisions  of  this  character  are  second- 
ary in  importance  only  to  the  express  letter 
of  the  Constitution  itself. 

Section  2,  art.  6,  of  the  Constitution  pro- 
vides that  there  shall  be  elected  in  each 
county,  by  the  voters  thereof,  at  the  time  of 
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holding  general  elections,  a  clerk  of  the  cir- 
cuit court,  auditor,  recorder,  treasurer,  sher- 
iff, coroner,  and  surveyor;  that  the  clerk, 
auditor,  and  recorder  shall  continue  in  office 
four  years;  and  that  no  person  shall  be  eli- 
gible to  any  of  these  offices  m<re  than 
eight  years  in  any  period  of  twelve  years. 
It  further  provides  that  the  treasurer,  sher- 
iff, coroner,  and  surveyor  shall  continue  in 
office  two  years,  and  that  no  person  sliall 
be  eligible  to  the  office  of  treasurer  or  sher- 
iff more  than  four  years  in  any  period  of  six 
years.  Section  14  of  article  2  of  the  Con- 
stitution fixes  the  time  of  all  general  elec- 
tions on  the  first  Tuesday  after  the  first 
Monday  of  November.  General  elections 
must  take  place  every  two  years  for  the 
purpose  of  selecting  members  of  the  general 
assembly.  Constitutional  provisions,  in  most 
cases,  are  mandatory  in  the  strictest  sense, 
and  the  words  used  must  be  understood  in 
their  natural  and  ordinary  meaning.  Oib- 
bons  V.  Ogden,  9  Wheat.  188,  6  L.  ed.  68. 
The  right  of  the  voters  of  the  state  to  fill 
the  offices  of  clerk  of  the  circuit  court,  au- 
ditor, recorder,  treasuier,  sheriff,  coroner, 
and  surveyor  at  the  general  election  next 
before  the  expiration  of  the  term  of  the  per- 
sons filling  any  of  these  offices  is  plainly 
conferred  by  S  2,  art.  6,  supra.  The  office 
being  constitutional  and  elective,  the  voters 
of  the  county  are  authorized  to  fill  it  at 
the  first  opportimity  given  under  the  Con- 
stitution. This  right  cannot  be  taken  away 
from  them  by  the  legislature,  either  direct- 
ly or  indirectly,  by  an  act  postponing  the 
choice  of  the  officers  named  until  a  general 
election  at  which  they  might  be  elected  has 
passed.  When  the  framers  of  the  Constitu- 
tion and  the  people  who  adopted  it  said  in 
that  instrument  that  "there  shall  be  elected 
in  each  county,  by  the  voters  thereof,  at  the 
time  of  holding  general  elections,"  the  offi- 
cers named,  they  could  have  meant  nothing 
else  than  that  the  succession  to  these  of- 
fices should  be  secured  without  vacancies  or 
unnecessary  extensions  of  terms  by  holding 
over  after  the  expiration  of  the  constitu- 
tional terms,  by  the  election  by  the  voters 
of  each  county  of  successors  to  such  officers, 
who  would  be  ready  to  take  the  offices  and 
discharge  their  duties  immediately  upon  the 
expiration  of  the  terms  of  the  previous  in- 
cumbents. The  only  natural  and  reasonable 
time  for  such  election  would  be  at  the  gen- 
eral election  next  preceding  the  expiration 
of  the  term  of  the  incumbent.  If  the  power 
of  the  legislature  to  postpone  the  choice  of 
the  successors  to  the  incumbents  of  these 
offices  at  such  election  is  conceded,  it  fol- 
lows that  the  time  for  the  election  of  such 
successors  rests  wholly  in  the  discretion 
of  the  general  assembly.  If  this  is  the  law, 
the  control  of  the  offices  affected  is  taken 
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from  the  people  and  resides  exclusively  in 
the  legislature. 

The  act  in  question  is  subject  to  the  fur- 
ther objection  that  it  expressly  extends  the 
terms  of  office  of  county  treasurers  in  many 
oountle^beyond  the  constitutional  limit  of 
two  years,  and  in  the  case  before  us,  as  vrfiil 
as  in  several  other  instances,  continues  the 
treasurer  in  office  more  than  six  years  in  a 
period  of  eight  years.  The  proviso  in  the 
act  declares,  among  other  things,  that  "in 
all  cases  where  persons  were  elected  to  any 
of  said  offices  at  the  general  election  in  No- 
vember, 1902,  for  a  term  of  two  years,  whose 
terms  of  office  did  not  begin  until  after  Jan- 
uary 1,  1903,  no  successors  to  such  officers 
shall  be  elected  until  the  general  election  in 
the  year  1906."  It  appears  from  the  com- 
plaint that  Fleming,  the  present  incumbent 
of  the  office  of  county  treasurer  of  Warren 
county,  was  elected  to  that  office  at  the  gen- 
eral election  held  in  November,  1902,  and 
that  his  term  of  office  did  not  begin  until 
January  1,  1904.  That  term  will  expire 
January  1,  1906.  If  no  successor  to  Flem- 
ing is  elected  until  the  general  election  to 
be  held  in  November,  1906,  then  by  virtue 
of  the  act  of  1903  he  will  continue  in  office 
from  the  expiration  of  his  term  on  January 
1,  1906,  until  January  1,  1907.  The  purpose 
and  legal  e£fect  of  the  act  of  February  11, 
1903,  if  valid,  were  to  continue  the  persons 
to  whom  it  applied  in  office  after  the  expi- 
ration of  the  terms  fixed  by  the  Constitu- 
tion, and  beyond  the  time  at  which  said  of- 
fices might  be  filled  by  the  voters  of  the 
counties  at  a  general  election.  It  is  true 
that  the  legislature,  under  certain  condi- 
tions, may  ^x  the  time  of  the  commence- 
ment of  the  terms  of  county  officers;  and 
this  court  so  held  in  the  cases  of  8ooU  v. 
State,  151  Ind.  566,  52  N.  E.  163,  and  Weav- 
er V.  State,  152  Ind.  479,  63  N.  E.  460.  But 
the  act  of  February  11,  1903,  does  much 
more  than  fix  the  date  of  the  commencement 
of  terms  of  office.  It  attempts  to  prevent 
the  election  of  successors  to  incumbents,  al- 
though elections  occur  at  which  such  suc- 
cessors might  be  elected  by  the  voters  of 
the  several  counties.  The  unnecessary  con- 
tinuance in  office  of  the  persons  embraced  in 
the  act  beyond  the  limit  of  the  terms  fixed 
by  the  Constitution  is  a  direct  and  unmis- 
takable violation  of  that  instrument.  The 
argument  that  the  legislature  may  fix  the 
time  of  the  commencement  of  the  therms  of 
ofiice  where  that  time  is  not  fixed  by  the 
Constitution  itself,  and  that,  if  the  term  of 
an  incumbent  is  extended  beyond  the  con- 
stitutional limit,  the  officer  holds  over  by 
virtue  of  S  3  of  article  15,  which  provides 
that  an  officer  shall  hold  his  office  for  the 
constitutional  term,  and  until  his  successor 
is  elected  and  qualified,  is  fallacious.  The 
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latter  provision  was  intended  to  prevent  va- 
cancies in  the  public  offices  to  which  it  ap- 
plies. It  cannot  be  understood  to  confer  on 
the  legislature  the  power  to  unnecessarily 
postpone  the  election  of  a  successor  to  the 
office,  and  thereby  create  a  condition  au- 
thorizing the  incumbent  to  hold  over  after 
the  expiration  of  his  term.  The  mischiefs 
which  would  result  from  this  construction 
of  the  Constitution  and  the  recognition  of 
this  authority  in  the  legislature  are  too 
evident  to  require  discussion.  By  the  adop- 
tion of  measures  of  tiiis  character  the  legis- 
lative department  could  appropriate  to  it- 
self an  extensive  and  dangerous  power  and 
infiuence  over  a  great  number  of  offices  and 
officers.  Through  this  agency  a  political 
party  might  perpetuate  its  hold  upon  all 
public  offices  except  those  of  governor  and 
members  of  the  general  assembly,  and  for 
considerable  periods,  or  indefinitely,  deprive 
the  voters  of  the  counties  of  the  right  to 
choose  the  officers  who  should  administer  the 
public  affairs. 

The  case  of  State  ex  rel.  Smith  v.  Askew, 
48  Ark.  82,  2  S.  W.  349,  seems  to  be  di- 
rectly in  point.  The  Constitution  of  that 
state  (art.  7,  5  17)  provided  that  "the  jud^jes 
of  the  circuit  court  shall  be  elected  by  the 
qualified  electors  of  the  several  circuits,  and 
shall  hold  their  offices  for  the  term  of  four 
years."  It  was  decided  that  the  successor 
of  a  circuit  judge  must  be  elected  at  the  first 
general  election  which  should  be  held  before 
the  expiration  of  his  term,  and  that  an  act 
of  the  legislature  passed  previous  to  the 
adoption  of  the  Constitution  fixing  a  dif- 
ferent time  for  the  election  of  such  succes- 
sor was  inoperative  so  far  as  it  provided 
that  the  successor  of  a  circuit  judge  should 
be  elected  at  the  first  general  election  held 
after  the  expiration  of  the  term.  Howard 
V.  State,  10  Ind.  99;  Deweese  v.  State,  10 
Ind.  343;  Markle  v.  Wright,  13  Ind.  649; 
10  Am.  &  Eng.  Enc  Law,  pp.  406,  681. 

The  act  is  objectionable  for  the  further 
reason  that  it  authorizes  incumbents  to  hold 
their  offices  after  they  have  become  ineligi- 
ble to  do  so.  The  words  of  the  Constitu- 
tion are  that  "no  person  shall  be  eligible  to 
the  office  of  clerk,  recorder,  or  auditor,  more 
than  eight  years  in  any  period  of  twelve 
years;"  and  that  "no  person  shall  be  eli- 
gible to  the  office  of  treasurer  or  sheriff  more 
than  four  years  in  any  period  of  six  years.*^ 
9  2,  art.  6,  Const.  True,  these  officers  may 
hold  over  until  their  successors  are  elected 
and  qualified.  But  successors  must  be  elect- 
ed at  the  general  election  next  preceding  the 
expiration  of  the  term  of  the  incumbents  of 
the  offices.  The  legislature  cannot  arbitra- 
rily delay  the  election  of  such  successors  to 
a  later  period,  and  thereby  render  the  in- 
cumbents of  the  offices  eligible  to  hold  over. 
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The  exigency  intended  to  be  provided  against 
by  §  2,  art.  6,  supra,  is  one  which  arises  eo 
neoesaitate  from  the  death,  removal,  fail- 
lire  iji  the  successor  to  the  office  to  qualify, 
or  from  the  failure  of  the  voters  to  elect 
such  successor  at  the  general  election  next 
preceding  the  expiration  of  the  terms  of  the 
incumbents,  or  from  the  fact  that  no  gen- 
eral election  will  be  held  at  which  such  suc- 
cessors might  be  elected.  The  constitutional 
ineligibility  of  the  incumbents  attaches  im- 
mediately upon  the  expiration  of  the  sec- 
ond term,  and  a  right  to  continue  in  the 
office  for  a  further  period  until  a  successor 
shall  be  elected  and  qualified  cannot  be  cre- 
ated by  an  act  of  the  legislature  which  de- 
prives the  voters  of  the  power  to  choose  such 
successor  at  a  general  election  next  pre- 
ceding the  expiration  of  the  second  term 
of  the  incumbent.  The  necessary  implica- 
tion from  the  language  of  9  2,  art.  6,  supra, 
is  that  the  officer  shall  hold  over  only  until 
his  successor  is  elected  at  such  general  elec- 
tion next  preceding  the  expiration  of  his 
tenn  of  office  and  his  qualification  there- 
after. If  for  any  reason  such  election  should 
not  be  held,  a  vacancy  in  the  office  would 
probably  occur,  to  be  filled  by  appointment 
as  in  other  cases.  Aikman  v.  State,  152 
Ind.  567,   569,   63  N.  £.  836. 

A  further  objecticm  is  made  that  the  act 
is  local,  and  that  it  therefore  conflicts  with 
S  22  of  article  4,  prohibiting  the  passage  of 
local  laws  regulating  the  election  of  coun- 
ty officers.  The  conclusion  we  have  reached, 
however,  renders  it  unnecessary  to  decide 
this  question. 

For  the  reasons  stated  we  hold  that  the 
act  of  February  II,  1903,  at  least  as  to  offi- 
cers named  in  the  Constitution,  is  void.  It 
follows  that  the  court  did  not  err  in  over- 
ruling the  demurrer  to  the  alternative  writ 
and  complaint. 

Judgment  affirmed. 


Gh.  J.,  concurs  in  the  result. 


NORTHWESTERN    MUTUAL    LIFE    IN- 
SURANCE COMPANY,  Appt., 

V. 

Kate  KIDDER. 


( 
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1.  Tlie  deliTery  of  a  cheek  br  an  Insur- 
ance company^  to  the  beneflclary 
named  In  a  policy  for  the  amount  due  un- 
der the  pollcj  estops  it  from  afterwards  as- 
serting that  the  beneficiary  was  not,  at  the 

NOTB. — For  another  case  hi  this  series  as  to 
interpleader,  see  Hutchinson  v.  McLaughlin,  11 
U  R.  A.  287. 
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time  of  the  delivery  of  the  check,  the  person 
entitled  to  It. 
2.    An    inanranee    company    ivFhich    has 
delivered  a  check  to  the  beneflciary 

named  Id  a  life-insurance  policy  for  the 
amount  due  under  it  cannot,  in  a  suit  to 
enforce  payment  of  the  check,  compel  her  to 
Interplead  with  creditors  of  a  corporation  of 
which  the  Insured  was  a  member,  who  claim 
that  they  are  entitled  to  the  proceeds  of  the 
policy  because  the  premiums  were  paid  out  of 
the  funds  of  the  corporation. 
8.  After  the  appointment  of  a  receiver 
for  a  corporation  ^vhose  fnnda  a 
member  is  alleged  to  have  nsed  to 
pay  premiums  for  insurance  upon  his  life  in 
favor  of  his  wife,  creditors  of  the  corpora- 
tion cannot  maintain  an  action  to  contest  her 
right  to  the  proceeds  of  the  policy,  since  such 
right  of  action,  if  any,  is  vested  in  the  re- 
ceiver. 

(March  81.  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Vigo  County 
sustaining  a  demurrer  to  defendant's  bill 
which  attempted  to  compel  plaintiff  to  in- 
terplead with  a  stranger  as  to  the  right  to 
the  proceeds  of  the  policy  of  life  insurance 
upon  which  her  action  was  brought.  Af- 
firm>ed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  B.  V.  Marsliall  and  Baker  A 
Daniels  for  appellant. 

Messrs.  McNntt  ft  MoNntty  for  ap- 
pellee : 

In  cases  of  interpleader  the  bill  may  be 
demurred  to,  or  an  answer  in  general  denial 
or  confession  and  avoidance  may  be  filed, 
and  the  issues  thus  formed  may  be  tried. 
And  a  motion  will  lie  in  a  proper  case  to 
make  the  bill  more  specific. 

11  Enc.  PI.  &  Pr.  pp.  463-471,  478,  479, 
and  notes;  Keicham  v.  Brazil  Block  Coal 
Co,  88  Ind.  516;  WUliams  v.  Matthews,  ^7 
N.  J.  £q.  196,  20  Atl.  261. 

A  bill  of  interpleader  should  set  forth 
the  nature  of  the  adverse  claims  so  that 
they  may  appear  to  be  of  the  same  nature 
and  characier,  and  the  fit  subject  of  a  bill 
of  interpleader. 

II  Enc.  PI.  &  Pr.  p.  464,  and  notes;  Var- 
rian  v.  Berrien,  42  N.  J.  Eq.  1,  10  Atl.  876. 

The  remedy  for  a  defect  in  this  respect 
is  by  motion  to  make  more  specific. 

II  Enc.  PI.  &  Pr.  p.  464,  and  notes;  Crane 
V.  McDonald,  118  N.  Y.  648,  23  N.  E.  992. 

A  demurrer  to  a  Code  interpleader  is 
proper  practice. 

II  Enc.  PI.  &  Pr.  pp.  463-471,  478,  479, 
and  notes;  Ketcham  v.  Brafnl  Block  Coal 
Co.  88  Ind.  616. 

A  motion  to  strike  out  a  demurrer  raises 
no  question;  such  a  motion  is  frivolous.  If 
a  demurrer  is  improperly  filed  it  may  bd 
overruled. 
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White  Y.  D.  8.  Morgan  d  Oo,  119  Ind. 
338,  21  N.  E.  968;  Blemel  y.  Shattuck,  133 
Ind.  498,  33  N.  E.  277. 

The  statute  creates  no  new  cases  of  in- 
terpleader; the  same  principles  apply  as  in 
an  original  bill  of  interpleader  in  equity. 

Rev.  Stat.  1901,  S  274;  Pom.  Eq.  Jur.  99 
1324,  note  1,  1329;  11  Enc.  PI.  &  Pr.  pp. 
478,  479;  Standley  v.  Roberta,  8  C.  C.  A. 
306,  19  U.  S.  App.  407,  69  Fed.  836;  Vos- 
burgh  ▼.  Huntington,  16  Abb.  Pr.  254; 
J^hernum  v.  Partridge,  11  How.  Pr.  164; 
Nelson  v.  Goree,  34  Ala.  566;  Johnson  v. 
Maxey,  43  Ala.  641;  Schell  v.  Lowe,  76 
Hun,  43,  26  N.  Y.  Supp.  991;  Stevenson  v. 
New  York  L,  his,  Co.  10  App.  Div.  233,  41 
N.  Y.  Supp.  964;  Wells  ▼.  National  City 
Bank,  40  App,  Div.  498,  58  N.  Y.  Supp  125. 

It  must  appear  from  a  statement  of  the 
facts  in  the  interpleader  that  the  insurance 
company  could  not  pay  either  appellee,  Kid- 
der, or  the  creditors  of  W.  L.  Kidder  &,  Son, 
without  hazard  to  itself. 

N  of  singer  v.  Reynolds,  62  Ind.  218; 
Ketcham  v.  Brazil  Block  Coal  Co,  88  Ind. 
516;  Crane  v.  McDonald,  118  N.  Y.  648,  23 
N.  E.  991 ;  Bassett  v.  Leslie,  123  N.  Y.  396, 
25  N.  E.  386. 

If  it  appears  that  one  of  the  adverse 
claimants,  Kate  Kidder,  has  a  clear  title  to 
the  debt,  she  cannot  be  compelled  to  litigate 
with  the  other  claimants,  the  creditors  of 
W.  L.  Kidder  k  Son. 

Pom.  Eq.  Jur.  9  1328;  Crane  v.  Buntrager, 
Smith  (Ind.)  156;  Mohawk  d  H.  R.  Co. 
y.  Clute,  4  Paige,  384;  Bassett  y.  Leslie,  123 
N,  Y.  396,  25  N.  E.  386;  Wertheimer  y, 
Independent  Order  F,  8.  of  J.  28  App.  Div. 
64,  60  N.  Y.  Supp.  842;  8ullivan  v.  Knights 
of  Father  MatJiew,  73  Mo.  App.  43. 

The  appellee,  Kate  Kidder,  could  not  be 
compelled  to  litigate  with  the  creditors  of 
W.  L.  Kidder  &  Son,  unless  it  affirmatively 
appears  from  the  interpleader  that  the 
•claims  of  such  creditors  have  a  ''reascmable 
foundation." 

Lennon  y.  Metropolitan  L,  Ins.  Co.  20 
Misc.  403,  46  N.  Y.  Supp.  1033;  Mahro  r. 
'Oreentoioh  8av.  Bank,  16  Misc.  276,  38  N. 
Y.  Supp.  126;  Roberts  y.  Vanhome,  21 
App.  Div.  369,  47  N.  Y.  Supp.  448;  Werth- 
eimer y.  Independent  Order  F.  8.  of  J.  28 
App.  Div.  64,  50  N.  Y.  Supp.  842;  Kreiser 
V.  New  York,  46  App.  Div.  16,  61  N.  Y. 
Supp.  329. 

The  policy  on  the  life  of  Edson  W.  Kid- 
der was  issued  on  September  6,  1894,  and 
Kate  Kidder,  his  wife,  was  named  as  the 
sole  beneficiary.  Such  beneficiary  became 
the  absolute  owner  of  the  policy  the  in- 
stant it  was  issued;  and  she  could  not  be 
•devested  of  her  title  by  any  act  of  the  in- 
sured, without  her  consent. 

Central  Nat.  Bank  v.  Hume,  128  U.  S. 
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195,  32  L.  ed,  370,  9  Sup.  Ct.  Rep.  41; 
Pence  v.  Makepeace,  65  Ind.  345;Wi7bum 
V.  Wilbum,  83  Ind.  55;  Supreme  Lodge, 
K.  of  P.  V.  Schmidt,  98  Ind.  374;  Damron 
V.  Penn.  Mut.  L.  Ins.  Co.  99  Ind.  478;  13 
Am.  &  Eng.  Enc.  Law,  pp.  660-653,  and 
notes. 

In  no  event  could  the  recovery  by  the 
creditors  of  W.  L.  Kidder  &  Son,  or  by  the 
receiver  or  trustee  in  bankruptcy,  exceed 
the  premiums  alleged  to  have  been  wrong- 
fully paid  out  of  the  funds  of  the  corpora- 
tion. 

Pence  v.  Makepettce,  65  Ind.  360;  John- 
son V.  Alexander,  125  Ind.  578,  9  L.  R.  A. 
660,  25  N.  E.  706;  State  ex  rel.  Wright  v. 
Tomlinson,  16  Ind.  App.  662,  59  Am.  St. 
Rep.  335,  45  N.  E.  1116;  Hume  V.  Central 
Nat.  Bank,  128  U.  S.  195-212,  32  L.  ed. 
370-377,  9  Sup.  Ct.  Rep.  41. 

At  the  time  the  creditors  forbade  the 
payment  of  the  cheek  and  the  filing  of  the 
bill  of  interpleader,  the  corporation  was 
insolvent  and  in  the  hands  of  a  receiver. 
The  sole  purpose  of  making  the  creditors 
parties  was  to  enable  them  to  make  claim 
to  the  insurance  moneys.  The  right  to  lit- 
igate with  appellee  over  the  insurance  mon- 
eys was  vested  in  the  receiver,  and  the  cred- 
itors were  not  proper  parties. 

Voorhees  v.  Indianapolis  Car  d  Mfg.  Co. 
140  Ind.  220,  39  N.  E.  738;  First  Nat, 
Bank  y.  Dovetail  Body  d  Oear  Co.  143 
Ind.  534,  42  N.  E.  924;  National  State 
Bank  v.  Vigo  County  Nat.  Bank,  141  Ind. 
352,  60  Am.  St.  Rep.  330,  40  N.  E.  799; 
Voorhees  v.  Carpenter,  127  Ind.  300,  26  N. 
E.  83d;  Olenny  v.  Langdon,  98  U.  S.  21,  25 
L.  ed.  44;  Trimble  v.  Woodhead,  102  U.  S. 
647,  26  L.  ed.  290;  Moyer  y.  Deicey,  103 
U.  S.  301,  26  L.  ed.  304;  Conner  v.  Long, 
104  U.  S.  228,  26  L.  ed.  723;  Bardes  y. 
First  Nat.  Bank,  4  Am.  Bankr.  Rep.  163; 
Re  Adams,  1  Am.  Bankr.  Rep.  94;  Re  Roths- 
child, 5  Am.  Bankr.  Rep.  587. 

The  adverse  claimants  must  be  demand- 
ing the  '*6ame  debt."  The  appellee  waa  de- 
manding the  debt  due  her  under  the  con- 
tract evidenced  by  the  check;  the  creditors 
were  claiming,  not  under  any  contract  with 
appellant,  but  under  a  cons^uctive  trust  in 
the  insurance  money,  arising  out  of  the  al- 
leged wrongful  payment  of  premiums  with 
the  funds  of  their  debtor,  W.  L.  Kidder  & 
Son.    The  debts  were  not  the  same. 

Rev.  SUt.  1901,  9  274;  11  Enc.  PI.  &  Pr. 
p.  462;  Pom.  Eq.  Jur.  9  1323;  Crane  y. 
Buntrager,  Smith  (Ind.)  166;  White  War 
ter  Valley  Canal  Co.  v.  Comegys,  2  Ind. 
469;  Coming  v.  Strong,  1  Ind.  329;  Dodd 
V.  Bellows,  20  N.  J.  Eq.  127;  Bassett  y. 
Leslie,  123  N.  Y.  396,  26  N.  E.  ;J86 ;  Pfister 
y.  Wade,  66  Cal.  46;  Standley  y.  Roberts, 
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«  C.  G.  A.  306,  19  U.  S.  App.  407,  59  Fed. 

A  demand  for  the  particular  debt  must 
'iiare  been  made  by  the  claimant  sought  to 
3)6  substituted. 

3iaMfield  ▼.  8hipp,  128  Jnd.  55,  27  N.  £. 
427. 

The  debt  evidenced  by  the  insurance  pol- 
icy and  the  d^t  evidenced  by  the  check  are 
not  the  same  debts 

iiutton  V.  Baldwin,  146  Ind.  364,  45  N.  E. 
518;  Smith  v.  Glen's  Falls  Ins.  Co,  62  N. 
Y.  85. 

A  debt  which  has  been  paid  cannot  be 
the  subject  of  interpleader. 

Tiernan  v.  Rescaniere,  10  Gill  A  J.  217; 
Marvin  v.  Ellicood,  11  Paige,  366;  Amerioan 
Teleg.  d  Cable  Co.  ▼.  Dayy  20  Jones  &  S. 
128. 

There  must  be  a  privity  of  <^state,  title, 
or  contract  between  the  opposing  claim- 
ants. 

Pom.  Eq.  Jur.  9  1324;  11  Enc.  PI.  Sl  Pr. 
pp.  449-^51;  Crane  v.  Bunirager,  Smith 
(Ind.)  156;  White  Water  VaUey  Canal  Co. 
y.  Comegys,  2  Ind.  469;  Ketoham  v.  Brazil 
Block  Coal  Co,  88  Ind.  615;  Kyle  v.  Mary 
Lee  Coal  d  R.  Co.  112  Ala.  606,  20  So.  861 ; 
McCrfiery  v.  Inge^  49  App.  Div.  133,  63  N. 
Y.  Supp.  158 ;  atone  v.  Reed,  162  Mass.  179, 
25  N.  £.  49;  Snodgrass  v.  Butler,  64  Miss. 
46. 

The  party  seeking  to  interplead  must  not 
have  incurred  any  independent  personal  lia- 
bility to  one  of  the  claimants. 

Pom.  Eq.  Jur.  9  1326;  11  Enc.  PI.  Sl  Pr. 
p.  459;  Crane  ▼.  Buntrager,  Smith  (Ind.) 
136;  ^  of  singer  ▼.  Reynolds,  52  Ind.  218; 
United  States  Trust  Co.  y.  Wiley,  41  Barb. 
477;  Standley  v.  RoherU,  8  C.  0.  A.  305, 
19  U.  S.  App.  407,  59  Fed,  842;  Pfister  v. 
Wade,  56  Cal.  43;  First  Nat,  Bank  y. 
Bininger,  26  N.  J.  Eq.  348;  Cullen  v.  Daio- 
«on,  24  Minn.  67;  National  L.  Ins,  Co,  v. 
Pingrey,  141  Mass.  411,  6  N.  E.  93. 

Appellant  is  estopped  to  deny  the  title 
of  appellee  in  the  check,  and  that  appellee 
was  the  real  party  in  interest,  at  the  time 
•of  its  execution. 

Offutt  ▼.  Rucker,  2  Ind.  App.  350,  27  N. 
£.  589. 

Monks,  J.,  delivered  the  opinion  of  the 
<!Ourt: 

Appellee  sued  appellant  on  February  12, 
1902,  In  the  Vigo  circuit  court,  upon  a 
bank  check  dated  January  25,  1902,  for 
^10,000,  drawn  by  appellant  upon  the  Wis- 
consin National  Bank  of  Milwaukee,  pay- 
able to  appellee.  Appellant  on  February 
2.5,  1902,  filed  an  interpleader,  and  sought 
therein  to  have  other  alleged  claimants  sub- 
stituted as  defendants  in  its  place,  and  to 
be  discharged  from  liability  to  either  party 
66L.R.  A. 


on  its  depositing  in  court  the  amount  of 
said  check,  interest,  and  costs,  as  provided 
in  9  274,  Bums's  Rev.  Stat.  1901  (Rev.  Stat. 
1881,  9  273,  Homer's  Rev.  Stat.  1901,  9 
273).  At  the  same  time  appellant  filed 
proof  of  service  of  notice  of  said  interplead- 
er on  the  other  alleged  claimants.  A  mo- 
tion by  appellee  to  make  the  pleading  more 
specific  was  sustained  by  the  court.  After- 
wards, on  July  11,  1902,  appellant  filed  a 
verified  amendment  to  its  interpleader.  Ap- 
pellee on  the  same  day  filed  a  demurrer  to 
appellant's  amended  interpleader,  and  at  the 
same  time  appellant  filed  a  motion  to  strike 
said  demurrer  from  the  files  "for  the  reas<Hi 
that  the  statute  on  the  subject  of  inter- 
pleaders does  not  contemplate  demurrers 
thereto."  On  July  12,  1902,  the  court  over- 
ruled said  motion  and  sustained  said  de- 
murrer to  appellant's  amended  interpleader, 
and  on  the  same  day  rendered  final  judg- 
ment in  favor  of  appellee  against  appellant 
for  the  amount  of  said  check,  interest,  and 
costs.  The  errors  assigned  and  not  waived 
are:  "(1)  The  court  erred  in  sustaining 
appellee's  motion  to  make  appellant's  in- 
terpleader more  specific;.  (2)  the  court  erred 
in  overruling  appellant's  motion  to  strike 
out  appellee's  demurrer  to  appellant's 
amended  interpleader;  (3)  the  court  erred 
in  sustaining  appellee's  demurrer  to  appel- 
lant's amended  interpleader." 

It  appears  from  appellant's  amended  in- 
terpleader that  appellant,  a  foreign  cor- 
poration, on  September  6,  1894,  executed  its 
policy  of  life  insurance,  by  which  it  prom- 
ised to  pay  to  appellee,  wife  of  Edson  W. 
Kidder,  of  Terre  Haute,  Indiana,  upon  proof 
of  the  death  of  said  Edson  W.  Kidder,  the 
sum  of  $10,000;  that  said  Edson  W.  Kidder 
died  on  January  12,  1902,  said  policy  being 
at  that  time  in  full  force  for  the  sum  of 
$10,000,  and  thereafter,  upon  due  proof  be- 
ing made  by  appellee,  the  beneficiary  in  said 
policy,  of  the  death  of  said  Edson  W.  Kid- 
der, appellant,  at  Milwaukee,  Wisconsin,  on 
January  25,  1902,  signed  the  check  sued  up- 
on, and  on  January  27,  1902,  caused  the 
same  to  be  delivered  to  appellee,  at  Terre 
Haute,  Indiana,  in  payment  in  full  of  said 
life-insurance  policy,  and  the  same  was  re- 
ceived by  the  appellee  as  a  payment  in  full 
of  said  policy,  and  she  at  the  same  time 
surrendered  said  policy  to  appellant  sls  fully 
paid.  On  January  28,  1902,  after  said  check 
had  been  delivered  to  appellee  and  said  life- 
insurance  policy  surrendered  as  aforesaid, 
certain  national  banks  and  trust  companies 
located  in  Connecticut,  Massachusetts,  Penn- 
sylvania, and  Rhode  Island,  claiming  to  be 
creditors  of  the  W.  L,  Kidder  k  Son  Mill- 
ing Company,  of  Terre  Haute,  Indiana,  de- 
manded of  appellant  the  payment  to  them 
of  the  $10,000  payable  under  said  policy. 
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and  notified  appellant  not  to  pay  said  insur- 
ance policy  on  the  life  of  said  E.  W.  Kid- 
der to  appellee,  stating  that  9aid  insurance 
was  paid  for  by  said  milling  company,  and 
that  said  corporation  was  insolvent,  and 
said  fund  belonged  to  its  creditors;  and,  if 
checks  had  been  delivered  by  appellant  to 
anyone  on  account  of-  said  insurance,  a  de- 
mand was  made  that  appellant  stop  pay- 
ment thereof.  That  appellant  had  no  notice 
of  the  claim  of  said  creditors  until  Jan- 
uary 28,  1902.  On  January  30,  1902,  the 
Wisconsin  National  Bank  of  Milwaukee,  by 
direction  of  appellant,  refused  payment  of 
the  check  sued  upon.  On  February  11, 
1902,  said  creditors  notified  appellant  that 
said  E.  W.  Kidder,  the  person  ''insured  in 
said  policy,  was  at  the  time  of  his  death 
practically  the  only  stockholder  of  W.  L. 
Kidder  &  Son,  and  dominated  its  board  of 
directors;  that  he  had  for  a  considerable 
time  been  largely  indebted  to  said  corpora- 
tion, and  that  it  had  for  a  long  time  been 
insolvent;  that  portions  of  its  moneys  had 
by  said  E.  W.  Kidder  been  wrongfully  di- 
verted from  the  creditors  of  said  corpora- 
tion to  the  payment  of  the  premiums  on 
said  policy  of  insurance  issued  by  appellant, 
and  that  the  creditors  asserted  ownership 
of  the  whole  proceeds  of  said  life-insurance 
policy  by  reason  of  said  alleged  wrongful 
diversion  of  the  funds  under  said  circum- 
stances;" that,  although  said  insurance  pol- 
icy was  issued  long  prior  to  the  formation 
of  the  corporation  of  W.  L.  Kidder  &  Son, 
"the  later  premiums  were  paid  after  the 
organization  of  W.  L.  Kidder  &  Son,  and 
from  the  funds  of  that  corporation;  and 
that  the  creditors  could  at  least  claim  a 
proportion  of  that  insurance,  and  should 
assert  a  claim  to  the  whole  of  it."  At  the 
time  the  check  sued  upon  was  in  the  hands 
of  appellant's  agent  at  Terre  Haute  for 
delivery  to  appellee,  a  number  of  the  cred- 
itors of  the  W.  L.  Kidder  &  Son  Milling 
Company  were  informed  of  said  fact,  and 
they  made  no  objection  thereto ;  and  neither 
they  nor  the  receiver  of  said  W.  L.  Kidder 
&  Son  Milling  Company  gave  any  notice  to 
appellant's  said  agent  before  or  at  the  time 
the  settlement  was  made  with  appellee,  and 
said  check  delivered  to  her.  A  receiver  of 
the  W.  L.  Kidder  &  Son  Milling  Company 
was  appointed  by  the  Vigo  circuit  court,  and 
had  entered  upon  the  discharge  of  his  duties 
before  January  27,  1902. 

Section  274,  Burns's  Rev.  Stat.  1901  (Rev. 
Stat.  1881,  §  273,  Horner's  Rev.  Stat.  1901, 
§  273),  under  which  said  interpleader  was 
filed,  is  as  follows:  "A  defendant  against 
whom  an  action  is  pending  upon  a  contract, 
or  for  specific  real  or  personal  property, 
may,  at  any  time  before  answer,  upon  affi- 
davit that  a  person  not  a  party  to  the  ac- 
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tion,  and  without  collusion  with  him,  make» 
against  him  a  demand  for  the  same  debt  or 
property,  upon  due  notice  to  such   person 
and  the  adverse  party,  apply  to  the  court 
for  an  order  to  substitute  such  person   in 
his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court 
the  amount  of  the  debt,  or  delivering  the- 
property,  or  its  value,  to  such  person  as  the 
court  may  direct;   and  the  court  may,   in- 
its   discretion,   make   the   order."     Said    § 
274  (273)  supra,  is  a  copy  of  §  122  of  the 
New  York  Code  of  1851    (Voorhies's  Code 
1851,  p.  82) ;   and  it  has  been  uniformly 
held  that  the  same  created  no  new  eajses  of 
interpleader,  but  that  the  8tatut<»'y  remedy 
as  to  all  cases  falling  within  its  provisions^ 
is  a  mere  substitute  for  the  equitable  rem- 
edy by  independent  suit,  and  is  governed  by 
the  same  rules.     Sherman  v.  Partridge,   11 
How.   Pr.    154,   4  Duer,   646;    Vosburgh   v^ 
Huntington,   15  Abb.  Pr.  254,  257;   Pusict 
V.  FUmnelly,  60  How.  Pr.  67,  69;  Delancir 
V.  Murphy,  24  Hun,  503;  Stevenson  v.  yenj 
York  L.  Ins.   Co.   10  App.   Div.   233,   23r>, 
41  N.  Y.  Supp.  964,  966;   Venable  v.  Nc:a 
York  Bovcery  Life  Co.  17  Jones  &  S.  481; 
Wells  V.  National  City  Bank,  40  App.  Div. 
498,  58  N.  Y.  Supp.   125-128;   Standley  v. 
Roberts,  8  C.  C.  A.  305,  19  U.  S.  App.  407,. 
59  Fed.  836,  841;  Nelson  v.  Ooree,  34  Ala. 
565,  576,  577;  Johnson  v.  Maxey,  43  Ala. 
521,  541;   3  Pom.  Eq.  Jur.  §   1329.     It  is^ 
laid  down  in  3  Pom.  Eq.  Jur.  2d  ed.  §  1322,. 
"that  the  equitable  remedy  of  interpleader 
.     .     .    depends  upon  and  requires  the  ex> 
istenoe    of   the    four   following    eiements: 
.    .    .     (1)  The  same  thing,  debt,  or  duty 
must  be  claimed  by  both  or  all  the  parties 
against  whom  the  relief  is  demanded;    (2> 
all  their  adverse  titles  or  claims  must  be 
dependent,    or    derived    from    a    common 
source;    (3)   the  person  asking  the  relief — 
the  plaintiff — ^must  not  have  nor  claim  any 
interest  in  the  subject-matter;   (4)  he  must 
have  incurred  no  independent  liability  to- 
either  of  the  claimants;  that  is,  be  must 
stand  perfectly  indifferent  between  them,  in 
the  position  merely  of  a  stakeholder."     It 
must  also  appear  from  the  facts  alleged  in 
the  interpleader  that  the  plaintiff  cannot 
pay  either  claimant  without  hazard  to  him- 
self; in  other  words,  that  the  third  party's 
claim  has  some  reasonable  foundation,   or 
that  there  is  some  reasonable  doubt  as  to- 
whether  the  stakeholder  would  be  reason- 
ably safe  in  paying  out  the  money.     Nof- 
singer  y.  Reynolds,  52  Ind.  218,  225;  Crane- 
V.    Buntrager,    Smith     (Ind.)     156,    159; 
Ketoham  v.  Brazil  Block  Coal  Co.  88  Ind. 
515,  517;  Bassett  v.  Leslie,  123  N.  Y.  396,. 
399,  25  N.  E.  386;  Crane  v.  McDonald,  118: 
N.  Y.  648,  654,  23  N.  E.  991 ;  THgg  v.  Hitz,. 
17  Abb.  Pr.  436,  439-441;  Hinsdale  v.  Bank- 
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firs'  L,  Ins.  Co.  72  App.  Div.  180,  76  N.  Y. 
Supp.  448;  Lennon  v.  Metropolitan  L.  Ins. 
<!o.  20  Misc.  403,  45  N.  Y.  Supp.  1033,  1034  ; 
Roberts  v.  Vanhome,  21  App.  Div.  369,  370, 
47  X.  Y.  Supp.  448 ;  Stevenson  v.  New  York 
L.  Ins.  Co.  10  App.  Div.  233,  41  N.  Y.  Supp. 
1)64:  Nassau  Bank  v.  Yandes,  44  Hun,  55; 
Baltimore  d  0.  R.  Co.  v.  Arthur,  90  N.  Y. 
234.  237,  238. 

Where   there  is  no  privity  between  the 
claimants — ^where  their  titles  are  independ- 
ent, not  derived  from  a  common  source,  but 
esLch.  asserted  as  wholly  paramount  to  the 
other — ^the    stakeholder    is   obliged,   in    the 
language  of  the  authorities,  to  defend  him- 
self as  well  as  he  can  against  each  separate 
demand.    A  court  of  equity  will  not  grant 
him    interpleader.      Pearson    v.    Cordon,    2 
"Russ.    &   M.    606,    609-612;    Crawshay    v. 
Thornton,  2  Myl.   &  C.   1,   19-21,  6  L.  J. 
•Ch.    N.    8.    179,    1    Jur.    19;    Nickolson   v. 
Knoicles,  S^Madd.  47,  21  Revised  Rep.  276; 
Pfister  V.  'Wade,   66   Cal.   43;    Third   Nat. 
Bank  v.  SkilUngs,  W.  d  B.  Lumber  Co.  132 
Mass.  410;  3  Pom.  Eq.  Jur.  2d  ed.  §  1324. 
The  same  rule  is  declared  in  Crane  v.  Bunt- 
rager.  Smith  (Ind.)   166,  158;  White  Water 
Valley  Canal  Co.  v.  Comegys,  2  Ind.  469, 
472,  473;  Kyle  v.  Mwry  Lee  Coal  A  R.  Co. 
112  Ala.  606,^0  So.  851;   Gibson  v.  Cold- 
ihwaite,  7  Ala.  281,  42  Am.  Dec.  692;  Stone 
ir.  Reed,  152  Mass.  179,  183,  184,  25  N.  E. 
49:  Fairbanlcs  v.  Belknap,  135  Mass.  179; 
First  Nat.  BanJe  v.  Bininger,  26  N.  J.  Eq. 
345;  BartUtt  v.  Sulta/n  of  Turkey,  23  Fed. 
257:  United  States  Trust  Co.  v.  Wiley,  41 
Br-rb.  477,  479,  480;   Snodgrass  v.  Butler, 
54  Miss.  45 ;  Scott  v.  Midland  G.  W.  R.  Co. 
2  Jr.  C.  L.  Rep.  83,  85. 

This  rule  in  regard  to  privity  was  ab- 
To^ted  in  England  by  the  common-law  pro- 
(^ure  act  of  1860,  $  12,  and  in  California 
in  1881  by  §  386,  of  the  Code  of  Civil  Pro- 
cedure. 3  Pom.  Eq.  Jur.  2d  ed.  §  1324, 
note  1;  Attcnborough  v.  London  d  St.  K. 
Dock  Co.  L.  R.  3  C.  P.  Div.  450,  455-457, 
47  L.  J.  C.  P.  N.  S.  763,  38  L.  T.  N.  S.  404, 
26  Week.  Rep.  583;  Lazarus  v.  Harris,  9 
N.  S.  Wales,  148;  Bartlett  v.  Sultan  of 
Turkey,  23  Fed.  257,  258.  It  is  said  in  3 
Pom.  Eq.  Jur.  3d  ed.,  in  a  note  to  §  1327, 
on  page  204:  "As  a  general  rule,  where  A 
and  B  are  bound  by  express  contract,  A  can- 
not maintain  an  interpleader  suit  against 
B,  or  a  person  holding  or  claiming  under 
him,  and  a  stranger  who  asserts  and  claims 
under  an  antagonistic  and  paramoimt  title. 
A  is  under  an  independent  liability  to  B. 
.  .  .  For  example,  a  vendee  of  real  or 
l>ersonal  property,  with  respect  to  his  lia- 
bility to  pay  the  purchase  price,  cannot  in- 
terplead his  vendor  and  a  third  person 
<'laiming  to  own  the  property  by  an  inde- 
])endent,  antagonistic  title.  James  v. 
•66  L.  R.  A. 


Pritohard,  7  Mees.  &  W.  216,  8  Dowl.  P.  C. 
890,  10  L.  J.  Exch.  N.  S.  92,  4  Jur.  1188: 
Trigg  v.  Hitz,  17  Abb.  Pr.  436:  Shehan  v. 
Bamett,  6  T.  B.  Mon.  692." 

There  is  no  privity  between  appellant  and 
said  creditors  of  the  milling  company,  or  be- 
tween appellant  and  said  milling  company 
or  its  receiver;  and  said  creditors  do  not 
claim  said  check,  or  the  debt  represented 
thereby,  through  any  privity  with  appellee, 
but  by  a  title  paramount  and  adverse  to  her. 
Appellant  is  not,  as  to  appellee,  a  mere 
stakeholder,  but  is  the  debtor  of  appellee, 
standing  in  privity  with  her  alone.  It  is 
shown  by  the  interpleader  that  the  check 
executed  by  appellant  to  appellee  was  deliv- 
ered by  appellant  and  received  by  appellee 
in  payment  of  the  life-insurance  policy. 
Thereafter  no  recovery  could  be  had  by  ap- 
pellee on  the  policy.  Her  only  remedy,  if 
payment  of  the  check  was  refused,  was  to 
sue  upon  the  check.  The  debt  ev!  lenced 
by  the  policy  was  extinguished.  Sutton  v. 
Baldwin,  146  Ind.  361,  364,  45  N.  E.  618, 
and  cases  cited.  As  against  appellee,  the 
payee  in  said  check,  appellant  was  estopped 
from  denying  that  she  was  the  real  par^  in 
•interest  when  the  check  was  executed.  John- 
son v.  Conklin,  119  Ind.  109,  110,  21  N.  E. 
462 ;  Blacker  v.  Dunbar,  108  Ind.  217,  220, 

9  N.  E.  104;  Rogers  v.  Place,  29  Ind.  577; 
Offutt  V.  Rueker,  2  Ind.  App.  350,  354,  27 
N.  E.  589.  When  appellee  accepted  said 
check  as  a  payment  of  said  policy,  it  became 
her  check,  just  as  if  appellant  had  paid  her 
so  much  money.  Patomi  v.  Campbell,  12 
Mees.  &  W.  277,  Parke,  B.,  on  page  278, 
1  Dowl.  &  L.  397,  13  L.  J.  Exch.  N.  S.  85, 
7  Jur.  1139.  By  the  execution  of  said  check, 
appellant  incurred  a  personal  liability  to 
appellee,  different  from  that  which  could 
be  claimed  by  said  creditors.  3  Pom.  Eq. 
Jur.  §§  1323,  1324,  1326,  1327,  and  notes; 
United  States  Trust  Co.  v.  Wiley,  41  Barb. 
477;  Sherman  v.  Partridge,  4  Duer,  646- 
648 ;  Basseit  v.  Leslie,  32  N.  Y.  S.  R.  874, 

10  N.  Y.  Supp.  483,  123  N.  Y.  396,  25  N. 
E.  386;  THgg  v.  Hitz,  17  Abb.  Pr.  436; 
Bechtel  v.  Sheafer,  117  Pa.  555,  560-564,  11 
Atl.  889,  and  cases  cited;  Pfister  v.  Wade, 
56  Cal.  43;  Crawshay  v.  Thornton,  2  Myl. 
&  C.  1,  20-  24,  6  L.  J.  Ch.  N.  S.  179,  1  Jur. 
19;  Lindsey  v.  Bairon,  6  C.  B.  291 ;  Patomi 
V.  Campbell,  12  Mees.  &  W.  277,  1  Dowl.  & 
L.  397,  13  L.  J.  Exch.  N.  S.  85,  7  Jur. 
1139;  James  v.  Pritchard,  7  Mees.  &  W. 
216,  8  Dowl.  P.  C.  890,  10  L.  J.  Exch.  N.  S. 
92,  4  Jur.  1188;  Sla/ney  v.  Sidney,  14  Mees. 
&  W.  800,  3  Dowl.  &  L.  250,  15  L.  J.  Exch. 
N.  S.  72,  9  Jur.  995 ;  Baker  v.  Bank  of  Aus- 
tralasia, 1  C.  B.  N.  S.  515,  26  L.  J.  C.  P. 
N.  S.  93,  3  Jur.  N.  S.  187,  6  Week.  Rep. 
253 ;  Lazarus  v.  Harris,  9  N.  S.  Wales,  148. 

If  the  said  creditors  were  substituted  for 
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appellant,  as  asked  for  in  the  interpleader, 
the  litigation  between,  them  and  appellee 
would  not  determine  said  question  of  es- 
toppel between  af^ellant  and  appellee,  but 
would  deprive  her  of  her  right  to  enforce 
the  same  against  appellant.  Under  the  au- 
thorities cited,  interpleader  will  not  lie  in 
such  a  'suBe  unless  the  third  party  sout^ht 
to  be  brought  in  claims  by  a  derivative  title. 
In  this  case  it  would  be  one  who  claims  the 
check  by  a  title  derived  from  the  payee, 
Kate  Kidder.  It  must  acknowledge,  and 
not  deny,  her  title  to  the  check.  3  Pom. 
£q.  Jur.  pp.  2044,  2045,  and  notes;  Bechtel 
V.  Sheaf er,  117  Pa.  555,  682,  563,  11  Atl. 
880.  The  authorities  hold  that,  even  if  the 
check  was  secured  by  mistake  or  appellee's 
fraud,  appellant  could  not  set  up  such  a 
mistake  or  fraud  in  a  proceedinjg;  of  this 
kind.  3  Pom.  Eq.  Jur.  p.  2041:  Mitchell 
V.  Northtaeatern  Mfg.  d  Car  Co.  26  111.  App. 
295,  296. 

Moreover,  interpleader  cannot  be  main- 
tained unless  it  is  shown  that  the  third 
party  sought  to  be  substituted  under  said 
§  274,  supra,  is  in  existence  and  capcU)le  of 
interpleading.  Metcalf  v.  Hervey,  1  Ves. 
Sr.  248,  249;  Browning  v.  Watkina,  10 
Smedes  &  M.  482;  Briant  v.  Reed,  14  N.  J. 
Eq.  271,  276. 

It  will  be  observed  that  at  the  time  ap- 
pellant was  notified  by  said  nonresident 
creditors  of  W.  L.  Kidder  &  Son  Milling 
Company  not  to  pay  said  insurance  policy 
or  the  eheck  to  appellee,  and  at  the  time  of 
filing  said  interpleader,  said  corporation  was 
insolvent,  and  in  the  hands  of  a  receiver 
appointed  by  the  Vigo  circuit  court, — ^the 
court  in  which  this  action  was  brought.  It 
is  well  settled  that  when  the  property  of  an 
insolvent  corporation  is  in  the  hands  of  an 
assignee  under  the  state  insolvency  laws,  or 
a  receiver  or  a  trustee  in  bankruptcy,  he 
represents  the  creditors,  and  has  the  exclu- 
sive right  to  recover  and  protect  the  assets 
of  the  corporation,  and  that  such  actions 
cannot  be  maintained  bv  the  creditors  in 
their  own  names.  First  Nat.  Bank  v.  Dove- 
tail  Body  d  Gear  Co.  143  Ind.  534,  539,  42 
N.  E.  924,  and  cases  cited;  National  State 
Bank  v.  Vigo  County  Nat.  Bank,  141  Ind. 
352,  356,  50  Am.  St.  Rep.  330,  40  N.  E. 
799,  and  cases  cited;  Vowhees  v.  Indianap- 
olis Car  d  Mfg.  Co.  140  Ind.  220,  239,  240, 
39  N.  E.  738;  Voorhees  v.  Carpenter,  127 
Ind.  300-305,  26  N.  E.  838,  and  cases  cited : 
Conner  v.  Long,  104  U.  S.  228,  26  L.  ed. 
723;  Moyer  v.  Dcirey,  103  U.  S.  301,  26 
L.  ed.  394:  Trimble  v.  Woodhead,  102  U. 
S.  647,  26  L.  ed.  290;  Glenny  v.  Langdon, 
98  U.  S.  20,  25  L.  ed.  43,  and  cases  cited; 
Bardes  v.  First  Nat.  Bank.  178  U.  S.  524, 
44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000,  4 
Am.  Bankr.  Rep.  163,  166;  Re  Rothschild, 
66  L.  R.  A. 


5  Am.  Bankr.  Rep.  587;  Bump,  Bankr.  10th 
ed.  147;  High,  Receivers,  3d  ed.  9§  314,  315,. 
320. 

Even  if  Edson  W.  Kidder  did  use  tlie- 
money  of  said  milling  company  in  the  pay- 
ment of  the  premiums  on  said  insurance  pol- 
icy in  siich  manner  or  under  such  circum- 
stances as  to  entitle  said  corporation  or  it»> 
creditors  to  maintain  an  action  against  ap- 
pellant therefor,  or  against  appellee  when 
she  received  the  proceeds  of  said  policy,  to 
recover  the  same  or  any  part  th^^of,  after 
the  appointment  of  the  receiver  by  the  Vigo 
circuit  court,  such  action,  under  the  author- 
ities cited,  could  be  maintained  only  hy 
such  receiver,  and  he  could  be  oompelled 
by  order  of  court  to  bring  and  prosecute 
such  suit.  Whatever  right,  if  any,  sai<9 
milling  company  or  its  creditors  had  to  re- 
cover the  proceeds  of  said  policy,  or  any- 
part  thereof,  or  the  premiums  paid  there- 
on, from  appellant  or  appellee,  was  vested 
in  the  receiver  of  said  company,  for  the  bene- 
fit of  all  the  creditors,  and  said  receiver 
alone  had  the  right  to  recover  the  same> 
It  is  evident  that  said  creditors '  were  not» 
on  account  of  said  receivership^  capable  of 
interpleading  with  appellee,  if  substituted 
in  plaee  of  appellant  under  §  274,  supra. 

It  follows  from  what  we  have  said  that 
the  amended  interpleader  of  appellant  was. 
insufficient. 

Whether  or  not  it  was  proper  practice  to 
entertain  and  sustain  a  motion  to  make  the 
interpleader  filed  by  appellant  more  specific,, 
and  to  permit  a  demurrer  to  be  filed  to  the 
amended  interpleader,  and  sustain  the  same, 
is  immaterial,  for  the  reason  that  the  appel- 
lant's interpleader  was  clearly  insufficient,, 
and  the  result  reached  in  holding  the  amend- 
ed interpleader  bad  was  correct.  Mansfield 
V.  Shipp,  128  Ind.  65,  67,  27  N.  E.  427. 

The  notice  to  said  creditors  under  §  274 
(273),  supra,  was  served  on  their  attor- 
ney, a  resident  of  this  state,  who  gave  the 
notice  and  made  the  demand  upon  appellant 
for  said  creditors  in  regard  to  said  insurance 
policy  and  check.  It  is  insisted  by  appellee 
that  said  notice,  under  fi  274  (273),  supra^ 
must  be  personally  served  on  each  of  saicf 
creditors ;  and  that  the  service  on  said  at- 
torney was  not  sufficient  to  give  the  court 
below  jurisdiction  over  their  person^^. 
Bums's  Rev.  Stat.  1901,  §§  314,  421;  Allen 
V.  Cox,  11  Ind.  383;  Earkness  v.  Hyde,  9S' 
U.  S.  476,  25  L.  ed.  237 ;  Patomi  v.  Camp- 
hell,  12  Mees.  &  W.  277,  278,  1  Dowl.  & 
L.  397,  13  L.  J.  Exch.  N.  S.  86,  7  Jur. 
1139.  As  the  reasons  already  given  are 
sufficient  to  sustain  the  action  of  the  triaf 
court  in  holding  the  amended  interpleader 
insufficient,  we  need  not  determine  this  ques«> 
tion. 

Judgment  affirmed. 
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1«  Wliea,  at  the  time  of  the  adoption  of 
a  eonntitntlonal  pro-rlslon  In  one 
■tate,  a  slnftilaT  proTisfon  exists  in 
seTeral  other  states,  the  courts  of  the 
former  state  cannot  assume  that  It  was  taken 
from  any  particular  one  of  other  states,  so 
as  to  make  the  decisions  of  the  courts  of  that 
state  as  to  Its  meaning  binding  upon  them. 

S.  The  cost  of  constrnctlny  a  plant  to 
snpply  itself  frith  irater  or  llyht  la 
■ot  an  ordinary  or  necessary  expense 
of  a  municipal   corporation. 

3.  A  toM'n  cannot  evade  a  constltntlon- 
ml  proTlsion  limiting  Its  poiver  to  In- 
cnr  Indebtedness  by  contracting  for  a 
water  and  light  snpplj,  with  a  corporation 
of  which  It  Is  to  own  practically  all  the  sub- 
scribed stock,  and  which  Is  to  Issne  bonds  to 
be  paid  by  money  raised  by  general  and  spe- 
cial taxes  levied  by  the  town  and  nominally 
devoted  to  the  payment  of  rentals,  but  which 
are  In  fact  to  be  applied  to  Interest  on  the 
bonds  and  the  creation  of  a  sinking  fund  for 
their  retirement. 

4.  A  statate  anthorlslnir  a  mnnlclpal 
corporation  to  subscribe  for  stock  In 
a  corporation  organized  to  construct  a 
system  of  waterworks  within  Its  limits,  and 
to  Issue  bonds  and  pay  therefor,  does  not  au- 
thorize It  to  issue  bonds  to  pay  for  stock  sub- 
scribed to  a  corporation  organized  to  furnish 
both  water  and  light  to  the  town  for  public 
and  private  use. 

(June  8,  1904.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  De  Kalb  Coun- 
ty in  favor  of  defendants  in  a  suit  to  en- 
join the  issuance  of  bonds  to  pay  for  stock 
in  a  ooi'poration.    Revei'sed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  M.  Phillips  and  P.  V.  Hoff- 
nuui,  for  appellants: 

A  town  cannot  anticipate  and  pledge  its 
taxes  for  future  years  to  enable  a  company 
to  construct  a  plant,  as  that  is  an  extraor- 
dinary, and  not  an  ordinary,  expense. 

South  Bend  v.  Reynolds,  166  Ind.  70,  49 
L.  R.  A.  795,  57  N.  E.  706 ;  Windsor  v.  Des 
Moines,  110  Iowa,  176,  80  Am.  St.  Rep.  280, 
81  N.  W.  476;  Nalle  v.  Austin  (Tex.  Civ. 
App.)  42  S.  W.  780;  Joliet  v.  Alexander, 
194  HI.  457,  62  N.  E.  862;  Kimball  v. 
Grant  County,  21  Fed.  145;  Law  v.  People, 
87  111.  385;  Fuller  v.  Chicago,  89  111.  282; 
Ijaporte  v.  0<imeu>ell  Fire  Alarm  Teleg.  Co. 
146  Ind.  466,  35  L.  R.  A.  686,  58  Am.  St. 
Rep.  359,  45  N.  E.  688 ;  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Rep.  416. 

Note. — ^As  to  the  effect  of  limitation  of  mu- 
nidpal   indebtedness   on   acquisition    of   water 
Ripply,  see   also.    In   this   series.   Ottumwa   v. 
('it?  Water  Supply  Co.  59  L.  R.  A.  604. 
6(;L.R.  A. 


The  town  binds  itself  absolutely  to  levy 
and  collect  all  the  taxea  it  can,  under  ex- 
isting or  future  laws,  both  general  and  spe- 
cial, if  needed,  to  pay  the  semiannual  in- 
stalments of  interest  and  principal  of  bonds; 
this  is  not  simply  an  obligation  to  pay  out 
of  current  funds  as  the  instalments  are 
earned,  but  is  an  absolute  liability  to  pay, 
conditioned  only  on  the  water  and  light 
being  furnished.  This  creates  a  debt  with- 
in the  constitutional  inhibition.  . 

Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416;  Laporte  v.  Gamewell  Fire  Alarm 
Teleg.  Co.  146  Ind.  466,  35  L.  R.  A.  686, 
68  Am.  St.  Rep.  369,  45  N.  E.  588 ;  Windsor 
V.  Des  Moines,  110  Iowa,  175,  80  Am.  St. 
Rep.  280,  81  N.  W.  476;  Law  v.  People,  87 
111.  386;  Springfield  v.  Edwards,  84  111. 
626;  Litchfield  v.  Ballou,  114  U.  S.  192, 
29  L.  ed.  133,  5  Sup.  Ct.  Rep.  820;  Daven- 
port V.  Kleinschmidt,  6  Mont.  602,  13  Pac. 
249 ;  State  ex  rel.  Helena  Watenoorks  Co.  v. 
Helena,  24  Mont.  521,  55  L.  R.  A.  336,  81 
Am.  St.  Rep.  453,  63  Pac.  99;Ironwood  Wa- 
terworks Co.  V.  Trebilcock,  99  Mich.  454,  58 
N.  W.  371. 

The  provisions  of  th^  ordinances  do  not 
limit  the  taxes  to  be  levied  to  special  'taxes, 
but  provide  that  general  taxes  shall  also  be 
levied,  if  the  special  are  not  sufficient.  This 
makes  a  prohibited  debt. 

Windsor  v.  Des  Moines,  110  Iowa,  175, 
80  Am.  St.  Rep.  280,  81  N.  W.  476;  Clark 
V.  Des  Moines,  19  Iowa,  199,  87  Am.  Dec. 
423;  Dively  Y.  Cedar  Falls,  27  Iowa,  227; 
GrcLnt  V.  Dwvenport,  36  Iowa,  396;  Bur- 
Ungton  Water  Co.  v.  Woodward,  49  Iowa, 
58 ;  Culhertson  v.  Fulton,  127  111.  30,  18  N. 
E.  781;  Scott  v.  Davenport,  34  Iowa,  208; 
Council  Bluffs  v.  Stewart,  51  Iowa,  3^5, 
1  N.  W.  628;  McPherson  v.  Foster  Bros. 
43  Iowa,  48,  22  Am.  Rep.  216;  French  v. 
Burlington,  42  Iowa,  614;  Davenport  v. 
Kleinschmidt,  6  Mont.  502,  13  Pac.  249; 
Slate  ex  rel.  Helena  Waterworks  Co.  v. 
Helena,  24  Mont.  521,  66  L.  R.  A.  336,  81 
Am.  St.  Rep.  453,  63  Pac  99;  Litchfield  v. 
Ballou,  114  U.  S.  192,  29  L.  ed.  132,  6  Sup. 
Ct.  Rep.  820;  Law  v.  People,  87  111.  385; 
Laporte  v.  Gamewell  Fire  Alarm  Teleg.  Co. 
146  Ind.  466,  36  L.  R.  A.  686,  58  Am.  St. 
Rep.  359,  45  N.  E.  588. 

The  so-called  water  company  is  only  a 
nominal  company  to  enable  it  and  the  town 
to  have  a  waterworks  and  light  plant  erect- 
ed for  the  town;  the  town  will  be  the  real 
owner  of  the  plant  from  the  time  of  the 
construction,  and  it  is  thus  seeking  to  evade 
the  Constitution,  and  violate  its  spirit,  if  not 
its  letter. 

Welsh  V.  Beaver  Falls,  186  Pa.  578,  40 
Atl.  784;  Velson  v.  Chicago,  196  III.  390, 
63  N.  E.  738 ;  Browne  v.  Boston,  179  Mass. 
321,  60  K.  E.  934;  Cook,  Corp.  §S  645,  647— 
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649,  651,  663,  664;  Langdon  t.  Branch,  2 
L.  R.  A.  120,  37  Fed.  449;  Jackson  v.  Mc- 
Lean, 36  Fed.  213;  Re  Ft.  Wayne  Electric 
Corp.  95  Fed.  264;  National  Harrow  Co.  v. 
Quick,  67  Fed.  130;  Beal  v.  Chase,  31  Mich. 
490. 

A  corporation  for  the  purpose  of  operat- 
ing a  water  and  light  plant  cannot  be  in- 
corporated under  one  set  of  articles  of  in- 
corporation in  Indiana ;  there  is  no  statute 
permitting  it. 

Kentucky  Lead  d  Oil  Co.  v.  New  Albany 
Waterworke,  62  Ind.  63;  Indiana  Bond  Co. 
V.  Ogle,  22  Ind.  App.  693,  72  Am.  St.  Rep. 
326,  54  N.  E.  407;  Franklin  Nat.  Bank  v. 
Whitehead,  149  Ind.  660,  39  L.  R.  A.  725, 
63  AuL  St.  Rep.  302,  49  N.  E.  692;  Wil- 
liams V.  Citizens*  Enterprise  Co.  25  Ind. 
App.  353,  57  N.  E.  681,  163  Ind.  496,  55 
N.  E.  425;  Heaston  v.  Cincinnati  A  Ft.  W. 
R.  Co.  18  Ind.  275,  79  Am.  Dec.  430;  Snyder 
V.  Studehaker,  19  Ind.  462,  81  Am.  Dec. 
415;  Williams  v.  Franklin  Twp.  Academ- 
ical Asso.  26  Ind.  310. 

The  fact  that  it  is  not  the  intention  of  the 
incorporators  or  the  town  of  Waterloo  to 
have  any  more  stock  subscribed  than  $5,675 
out  of  the  $25,000  makes  the  corporation  il- 
legal. 

^rou)n  V.  Clow,  168  Ind.  403,  62  N.  E. 
1006,  134  Ind.  287,  33  N.  E.  1126,  160  Ind. 
185,  48  N.  E.  1034,  49  N.  E.  1057 ;  Bruner 
V.  Brown,  139  Ind.  600,  38  N.  E.  318;  2 
Bums's  Rev.  Stat.  1901,  §§  5054,  5060,  Rev. 
Stat.  1881,  §§  3854,  3859. 

Under  the  statute  allowing  towns  to  take 
stock  in  water  companies,  they  cannot  take 
stock  in  a  company  organized  for  the  pur- 
pose of  furnishing  both  light  and  water. 

Bums's  Rev.  Stat.  1901,  §  3614. 

Messrs.  'W*  H.  Iieaa,  Zollars  A  ZoUari, 
and  C.  H;  IXTorden  for  appellees. 

Monks,  J.,  delivered  the  opinion  of  the 
<:ourt: 

Appellants,  resident  taxpayers  of  the 
town  of  Waterloo,  brought  this  action  to  en- 
join the  board  of  trustees  of  said  town  from 
issuing  the  bonds  of  said  town  to  pay  for 
the  stock  in"  the  Waterloo  Water  Company, 
and  all  appellees  from  taking  any  steps  to 
establish  or  construct  a  water  and  light 
plant  in  said  town,  and  from  making  any 
contracts  concerning  the  same.  A  trial  of 
said  cause  resulted  in  a  special  finding,  and 
conclusions  of  law  thereon,  and  final  judg- 
ment in  favor  of  appellees.  It  appears  from 
this  special  finding:  That  the  assessed  valu- 
ation of  the  property  in  the  town  of  Water- 
loo for  "state  and  county  taxes"  in  1901 
was  $385,000,  the  population  was  1,244,  and 
the  indebtedness  of  said  town  was  $1,600. 
Said  town  could  not  construct  a  waterworks 
and  electric  light  plant  for  the  town,  for 
66  L.  R.  A. 


the  reason  that  said  town  had  not  suflScient 
money  for  that  purpose,  and  could  not  bor- 
row the  money  to  construct  the  same  with- 
out creating  an  indebtedness  exceeding  the 
constitutional  limit,  all  of  which  was  known 
to  appellees.  That  the  board  of  trustees  of 
the  town  of  Waterloo,  desiring  to  secure  for 
said  town  and  the  inhabitants  thereof  a  sup- 
ply of  water  and  electric  light  for  lighting 
the  streets  of  said  town,  consulted  with  the 
president  of  the  Olds  Construction  Company, 
of  Ft.  Wayne,  Indiana,  which  company  was 
engaged  in  the  business  of  erecting  water 
and  light  plants  for  cities  and  towns  and 
private  corporations,  in  regard  to  the  way  to 
procure  the  same.  He  represented  to  said 
board  of  trustees  that  a  combined  water  and 
light  plant  could  be  put  up  for  said  town 
for  about  $21,000,  using  the  grounds  and 
buildings  of  the  town  hall  and  fire-engine 
room  belonging  to  said  town  for  the  loca- 
tion of  said  plant.  He  also  suggested  to  said 
board  that  a  company  be  organized,  in  which 
the  town  should  take  stock  to  an  amount 
not  exceeding  the  constitutional  limit;  that 
said  company  should  issue  its  negotiable 
bonds  in  the  sum  of  $17,000,  with  6  per  cent 
interest,  running  a  series  of  years ;  that  said 
town  should  levy  and  collect  electric  and 
watei*works  taxes  as  provided  by  law,  and 
pay  the  same  to  a  trustee  for  the  bondhold- 
ers, and  that  a  part  of  the  moneys  so  paid 
to  such  trustee  should  be  used  in  paying  the 
interest  on  said  bonds,  and  the  balance 
should  constitute  a  sinking  fund  for  the 
payment  of  said  bonds;  that,  by  such  stock 
subscription  and  the  payment  of  said  bonds 
by  the  application  of  said  taxes  to  interest 
and  sinking  fund,  the  town  would  eventually 
become  the  owner  of  said  plant.  Said  board 
of  trustees  instructed  the  president  of  said 
construction  company  to  have  prepared  a 
set  of  plans  and  specifications  for  such  wa- 
ter and  light  plant,  as  might  be  suited  to 
the  needs  of  said  town,  for  which  the  town 
was  to  pay  him  $100.  Said  plans  and  speci- 
fications were  afterwards  prepared  by  the 
president  of  said  construction  company,  and 
approved  by  said  board  of  trustees,  and  filed 
in  the  office  of  the  clerk  of  said  town.  No 
notice  was  given  in  any  newspaper  of  the 
letting  of  the  contract  to  construct  said 
plant,  but  on  September  2,  1901,  the  clerk 
of  said  town,  pursuant  to  the  direction  of 
said  board  of  trustees,  sent  out  to  certain 
companies,  firms,  and  persons  engaged  in  the 
construction  of  water  and  light  plants  for 
towns  the  following,  which  had  been  pre- 
pared by  the  president  of,  said  construction 
company: 

Notice. 
The  town  of  Waterloo,  Indiana,  desires  to 
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«ecare  the  erection  of  a  waterworks,  and 
€lectrie*light  plant  and  to  that  end  will 
grant  a  franchise  to  the  party  or  parties 
vhoM  proposition  seems  to  the  town  board 
to  be  most  favorable  to  the  interests  of  the 
town.  In  order  that  all  proposals  may  be 
on  the  same  basis  as  to  size,  kind,  quality, 
and  quantity  of  material,  machinery,  etc., 
the  town  board  has  adopted  plans  and  speci- 
fications which  are  on  file  at  the  office  of  the 
town  clerk,  Waterloo,  Indiana.  Each  pro- 
posal must  state  specifically  the  cost  of  the 
plant  completed  ready  for  operation  in  ac- 
cordance with  the  plans  and  specifications, 
and  must  be  accompanied  by  a  general  out- 
line of  the  franchise  required  by  the  bidder. 
The  franchise  must  provide  for  the  pur- 
chase or  lease  of  the  plant  by  the  town  at 
any  time  after  its  completion. 

Propositions  must  be  in  the  hands  of  the 
clerk  before  7  P.  M.  Monday  evening,  Sep- 
tember 16,  1901,  at  which  time  the  town 
board  will  meet  to  considJer  and  take  ac- 
tion upon  them.  All  propositions  must  be 
accompanied  by  a  certified  check  in  the  sura 
of  loOO  payable  to  the  order  of  the  town 
treasurer  to  be  forfeited  to  the  town  of 
Waterloo  in  case  the  bidder  fails  or  refuses 
promptly  to  submit  a  franchise  and  proceed 
with  the  erection  of  the  plant. 

Stephen  A.  Bowman, 

Town  Clerk. 

On  September  16,  1901,  said  board  of  trus- 
tees received  two  bids  for  the  construction 
of  said  plant,  and  said  board  awarded  the 
contract  to  the  Olds  Construction  Company, 
whose  bid  was  as  follows : 

Ft.  Wayne,  Ind.,  Sept.  16,  1901. 
To  the  Honorable  Board  of  Trustees, 

Town  of  Waterloo,  Indiana. 
Gentlemen : — 

if  granted  a  franchise  to  be  drawn  in  the 
form  usual  in  such  cases,  we  will  construct 
in  the  town  of  Waterloo  a  waterworks  and 
electric-light  plant  in  strict  accordance  with 
the  plans  and  specifications  now  on  file  in 
the  oflQce  of  the  town  clerk,  and  under  your 
supervision  and  to  your  approval  for  the 
sum  of  ($21,795.00)  twenty -one  thousand, 
seven  hundred  and  ninety-five  dollars. 

It  is  understood  and  agreed  that  the  town 
board  should  lease  or  sell  sufficient  ground 
ior  the  boiler  house  and  space  in  the  town 
hall  for  the  machinery  as  shown  in  the 
drawings  now  on  file.  And  the  town  shall 
rent  not  less  than  14  hydrants  and  23  arc 
lights  for  the  term  and  at  the  price  stipu- 
lated in  the  franchise. 

The  town  shall  also  subscribe  $6,000.00  to 
the  capital  stock  of  the  company  which 
shall  come  into  possession  of  the  plant. 
fi6L.R.A. 


Very  truly  yours.    ( Signed  by  the  Olds  Con- 
struction Company.) 

At  the  time  of  awarding  said  contract 
said  board  of  trustees  directed  the  president 
of  said  construction  company  to  have  a  com- 
pany incorporated  and  ordinances  prepared 
for  the  purpose  of  carrying  out  the  plans  he 
had  explained  to  said  board,  as  heretofore 
stated.  Thereafter  said  president  caused 
duplicate  articles  of  incorporation  of  the 
Waterloo  Water  Company  to  be  prepared, 
signed,  acknowledged,  and  filed  as  provided 
in  5  5051,  Burns's  Anno.  Stat.  1901  (Rev. 
Stat.  1881,  §  3851,  Homer's  Anno.  Stat. 
1901,  §  3851).  The  capital  stock  was  fixed 
at  the  sum  of  $25,000,  divided  into  1,000 
shares,  of  $25  each.  The  object  of  said  cor- 
poration, as  set  forth  in  the  articles  of  asso- 
ciation, was  to  ''manufacture  power  to  fur- 
nish to  the  town  of  Waterloo,  De  Kalb 
county,  in  the  state  of  Indiana,  and  its  citi- 
zens, good  and  wholesome  water;  also  elec- 
tric light  for  both  public  and  private  use, 
and  to  own  and  hold  the  machinery,  lands, 
tenements,  easements,  franchises,  conduits, 
mains,  plants,  posts,  poles,  wires,  and  all 
other  necessary  appliances  for  supplying  the 
same  to  said  town."  Said  articles  of  asso- 
ciation were  so  filed  on  September  20,  1901, 
and  were  signed  and  acknowledged  by  three 
persons  who  were  named  as  the  directors  of 
said  corporation  for  the  first  year,  and 
each,  immediately  after  filing  said  articles, 
subscribed  for  one  share  of  stock  in  said 
corporation.  One  of  the  signers  of  said  arti- 
cles of  association  was,  when  he  signed  the 
same,  and  still  is,  a  director,  the  president, 
and  general  manager  of  the  Olds  Construc- 
tion Company,  and  one  of  said  signers  was 
then,  and  ever  since  has  been,  a  director  and 
the  vice  president  of  said  construction  com- 
pany, and  the  other  was  then,  and  still  is, 
the  attorney  of  said  construction  company. 

On  September  20,  1901,  said  board  of 
trustees  passed  t)iree  ordinances,  numbered 
5,  6,  and  7,  to  carry  out  the  plan  outlined  by 
the  president  of  said  construction  company. 

The  first  ordinance,  known  as  "Ordinance 
No.  5,**  granted  to  the  Waterloo  Water  Com- 
pany a  franchise  for  fifty  years  "to  erect,  es- 
tablish, construct,  maintain,  and  operate  with- 
in said  town  a  system  of  waterworks  accord- 
ing to  such  plans  and  specifications  as  may 
be  adopted  by  said  water  company  with  the 
approval  of  the  board  of  trustees  of  said 
town,"  and  to  use  the  streets,  alleys,  parks, 
and  public  grounds  of  said  town  for  the  pur- 
pose of  constructing,  operating,  and  main- 
taining within  said  town  said  system  of  wa- 
terworks for  furnishing  water  to  said  town 
and  its  inhabitants:  Provided  that  the  con- 
struction, erection,  equipment,  and  operation 
of  said  system  of  waterworks  shall  be  un- 
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der  the  snpeirision  of  the  board  of  trustees 
of  said  town  and  its  engineer  or  any  agent 
appointed  by  it:  Provided  further  that  sudi 
grant,  if  accepted,  should  be  irreyocable,  sub- 
ject only  to  the  right  of  said  town  to  pur- 
chase said  system  of  waterworks  at  any 
time  at  a  price  not  to  exceed  the  cost  of  con- 
struction and  cost  of  additions  thereto.  In 
case  the  Waterloo  Waier  Company,  its  suc- 
cessors or  assigns,  shall  have  issued  any 
bonds  for  the  construction,  extension,  or 
equipment  of  said  syptem  of  waterworks,  and 
secured  the  same  by  mortgage  on  said  plant 
and  franchise,  the  lien  of  such  mortgage 
shall  not  be  affected  by  such  purchase;  but, 
if  said  town  shall  become  the  owner  of  said 
system  of  waterworks  by  purchase,  as  pro- 
vided in  this  ordinance,  the  right  or  title  of 
said  town  shall  be  subject  to  full  payment 
of  said  bonds  and  the  lien  of  said  mortgage, 
and  also  to  the  payment  of  the  hydrant 
rentals  provided  to  be  paid  by  said  town 
under  the  provisions  of  this  ordinance,  and 
said  hydrant  rentals  shall  continue  to  be 
paid  by  said  town  in  accordance  with  the 
provisions  of  this  ordinance  to  the  trustees 
named  in  this  ordinance,  upon  the  trust  and 
upon  the  conditions  contained  herein;  and 
said  mortgage  shall  continue  a  first  lien  on 
all  property,  franchises,  and  rentals  herein 
described  until  the  full  payment  of  said 
bonds,  principal  and  interest,  and  shall  have 
the  same  force  and  effect  as  if  the  title  to 
said  property  had  remained  in  said  water 
company/'  The  2d  section  of  said  ordinance 
granted  the  right  to  occupy  and  use  the 
ground  and  building  upon  which  the  town 
.hall  and  fire-engine  room  were  situate,  for 
constructing,  maintaining,  and  operating 
thereon  said  water  and  light  plants,  for  the 
term  of  fifty  years,  with  a  provision  that 
all  the  buildings  and  machinery  erected  or 
placed  on  said  grounds  should  be  considered 
personal  property,  and  in  no  case  to  become 
fixtures  or  regarded  as  real  estate.  The 
number  of  pumps,  their  capacity,  the  length 
of  the  water  pipes  and  their  sizes,  the  num- 
ber of  hydrants  and  their  capacity,  were 
fixed  by  said  ordinance;  and  it  was  provided 
that  the  pumping  station,  pumps,  and  dis- 
tributing system  should  be  built  and  con- 
structed in  strict  compliance  with  the  plans 
and  specifications  on  file  in  the  office  of  the 
town  clerk.  Section  3  provided  that  said 
waterworks  should  be  fully  completed  on  or 
before  May  1,  1902,  with  a  condition  as  to 
strikes,  etc.  By  §  5  it  was  provided  that 
the  water  company  should  furnish  and  main- 
tain not  less  than  14  hydrants,  which  the 
town  agreed  to  rent  during  said  period  of 
fifty  years,  and  to  pay  therefor  to  said  wa- 
ter company,  its  successors  and  assigns,  an 
annual  hydrant  rental  of  $1,350,  payable  in 
two  equal  semiannual  instalments,  fixing 
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the  times,  and  that  for  all  hydrants  in  ex- 
cess of  14  the  town  agreed  to  pay  $60  each,, 
payable  as  the  other  hydrant  rentals.  ''And 
to  the  payment  of  the  said  rentals  during  the 
whole  of  the  period  of  fifty  years  at  the 
times  and  in  the  manner  hereinbefore  speci- 
fied, the  faith  and  credit  (rf  the  said  town  of 
Waterloo  is  hereby  irrevocably  pledged  to 
the  said  Waterloo  Water  Company,  its  suc- 
cessors and  assigns.  Provided,  however,  that^ 
should  the  said  Waterloo  Water  Company, 
its  successors  and  assigns,  issue  its  mortgage 
bonds  as  hereinafter  authorised,  so  much  of 
the  said  hydrant  rentals  as  will  be  required  to 
pay  the  semiannual  interest  on  said  mort- 
gage bonds  and  provide  a  sinking  fund  for 
the  payment  of  the  principal  of  said  bonds 
when  the  same  become  due,  shall  be  set 
apart  as  a  special  fund  by  said  town  of 
Waterloo,  and  shall  be  payable  by  said  town 
of  Waterloo  to  the  Fort  Wayne  Trust  Com- 
pany, trustee,  in  trust  and  confidence  on  the- 
express  trust  that  said  trustee  shall  pay  the 
same  in  discharge  of  the  interest  and  prin- 
cipal of  the  said  bonds,  to  the  holders  of 
said  bonds,  at  the  time  and  place  where  the 
interest  and  principal  of  said  bonds,  by  their 
terms,  are  made  payable;  and  said  hydrant 
rentals  shall  be  applied  to  the  payment  of 
said  interest  and  principal  as  the  same  shall 
become  due,  and  to  no  other  purpose.  Said 
funds  shall  be  held  by  said  trustee  invio- 
late, and  they  are  hereby  irrevocably  pled<ved 
to  the  payment  of  the  interest  and  principal 
of  said  bonds."  Section  6,  omitting  the  part 
left  out  when  said  section  was  amended  br 
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the  board  of  trustees  after  this  suit  was 
commenced,  was  as  follows:  "The  hydrant 
rentals  referred  to  in  §  5  of  this  ordinance 
shall  be  payable  out  of  the  taxes  to  be  raised 
by  the  said  town  of  Waterloo  from  year  to 
year,  and  said  town  of  Waterloo  shall,  and 
it  hereby  agrees,  annually,  during  said  term 
of  fifty  years,  to  levy  and  collect  a  tax  upon 
all  taxable  property  of  said  tovm  sufficient 
to  pay  said  hydrant  rentals ;  and  it  is  hereby 
ordered  by  said  board  of  trustees  of  said 
town  that  such  tax  shall  be  levied  and  col- 
lected from  year  to  year  in  the  manner  pre- 
scribed by  law,  and  when  levied  and  col- 
lected is  hereby  irrevocably  pledged  to  the* 
payment  of  said  rentals;  .  .  .  provided,, 
however,  that  said  town  shall  not  be  obliged 
to  levy  or  collect  any  special  tax  in  excess 
of  the  amount  now  authorized  by  law  for 
that  purpose,  unless  the  said  town  shall  be- 
authorized  to  levy  and  collect  a  greater  tax. 
And  the  town  further  agrees,  in  case  sucb 
special  tax  shall  be  insufficient  to  pay  the 
hydrant  rentals  from  year  to  year  as  herein 
agreed,  that  it  will  levy  and  collect  with  its 
general  taxes  sufficient  sums  of  money  to 
pay  all  of  the  said  hydrant  rentals  as  afore- 
said; but  it  is  nevertheless  provided  that  no 
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understanding  or  obligation  of  the  town 
herein  shall  create  any  debt  of  the  town 
within  the  meaning  of  the  term  as  used  in 
the  provision  of  the  Constitution  which  lim- 
its the  power  of  towns  to  incur  indebtedness, 
and  if  for  any  cause  there  shall  not  be  suffi- 
cient moneys  in  the  treasury  of  the  town 
applicable  to  the  payment  of  the  said  rentals, 
to  pay  the  same  as  they  become  payable  ac- 
cording to  the  forgoing  provisions,  then 
the  payment  thereof  shall  be  postponed  un- 
til there  shall  be  such  moneys*  in  the  treas- 
ur}'  of  the  town;  and  the  true  meaning  and 
intent  of  this  section  is  that  the  said  town 
of  Waterloo  shall  be  fully  bound  to  levy 
and  collect  the  taxes  as  aforesaid,  and  that 
said  town  shall  faithfully  apply  all  such 
taxes  and  all  other  money  in  its  treasury 
which  may  lawfully  be  so  applied  to  the 
payment  of  the  hydrant  rentals  at  the  times 
aforesaid."  By  §  7  the  Waterloo  Water 
Company  was  authorized  to  issue  the  first- 
mortgage  bonds  of  said  company  to  an 
amount  not  to  exceed  $17,500,  bearing  inter- 
est at  the  rate  of  6  per  cent  per  annum, 
payable  semiannually,  and  to  secure  said 
bonds  by  a  first  moii^age  on  said  plant  and 
all  its  property  and  franchises,  including  all 
contracts  entered  into  by  it,  including  the 
grant  of  said  towm;  this  authority  being 
given  to  enable  said  water  company  ''to  pro- 
vide a  portion  of  the  funds  wherewith  to 
construct,  erect,  equip,  and  complete  said 
waterworks  plant  and  system."  Other  sec- 
tions provided  a  maximum  rate  for  water 
furnished  to  private  consumers,  authorized 
the  water  company  to  make  and  enforce 
reasonable  rules,  and .  appointed  a  superin- 
tendent to  represent  the  town  in  the  con- 
struction of  said  system,  and  provided  that 
the  water  company  should  not  be  liable  for 
the  salary  paid  or  agreed  to  be  paid  to  such 
superintendent. 

Ordinance  No.  6  authorized  the  president 
of  tlie  board  of  trustees  of  said  town  to  sub- 
scribe  the  220  shares  of  the  capital  stock  of 
said  Waterloo  Water  Company,  at  the  par 
value  of  $5,500,  and  to  represent  the  town 
at  any  meetings  of  the  stockholders  of  said 
vater  company,  and  to  vote  said  stock  at 
such  meetings.  Said  ordinance  provided  for 
the  issuance  of  11  bonds  of  said  town,  for 
$500  each^  dated  November,  1902,  payable 
twenty  years  after  date,  and  bearing  inter- 
est at  the  rate  of  6  per  cent  per  annum,  pay- 
able semiannually;  the  proceeds  of  said 
bonds  to  be  applied  only  to  the  payment  of 
the  stock  so  subscribed  in  said  water  com- 
pany. 

Ordinance  No.  7  was  in  regard  to  the  elec- 
tric-light plant,  and,  so  far  as  the  parts 
thereof  necessary  to  the  decision  of  this 
case  are  concerned,  was  substantially  the 
same  as  ordinance  No.  5,  except  that  the 
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franchise  was  only  granted  for  ten  years, 
and  the  contract  for  light  was  for  the  same 
period.  Twenty-three  arc  lights  were  to  be 
furnished,  for  which  the  town  was  to  pay 
an  annual  light  rental  of  $570,  payable  in 
semiannual  instalments;  fixing  the  time  of 
payment  of  each  instalment.  For  each  light 
in  excess  of  23,  the  town  was  to  pay  an 
annual  rental  of  $C0,  payable  in  semiannual 
instalments  as  the  other  light  rentals  were 
to  be  paid.  The  same  person  was  named  as 
superintendent  as  in  ordinance  No.  5.  It 
was  provided  in  each  of  said  ordinances  5 
and  7  that  the  same  should  "be  in  force  and 
take  effect  thirty  days  after  its  passage,  pro- 
vided the  Waterloo  Water  Company  should 
have  filed  its  written  acceptance  with  the 
town  clerk  within  twenty  days  from  sucli 
passage." 

No  election  was  held  to  determine  the 
question  of  the  establishment  of  said  water- 
works by  said  town.  In  fixing  the  amount 
of  light  and  hydrant  rentals  to  be  paid  by 
said  town,  no  chance  for  competition  was 
offered,  but  the  same  were  determined  by 
the  said  president  of  the  Olds  Construction 
Company  and  the  board  of  trustees  of  said 
town  by  estimating  the  amount  of  money 
that  would  be  realized  by  a  levy  of  35  cents 
on  the  $100  valuation  for  water  purposes, 
and  a  levy  of  15  cents  on  each  $100  valua- 
tion for  light  purposes,  and  for  the  money 
so  realized  the  town  was  to  be  provided  with 
14  hydrants  and  23  street  lights. 

After  the  passage  of  said  ordinance  No.  6, 
the  president  of  the  board  of  trustees  of 
said  town,  for  said  town,  subscribed  for  220 
shares  of  the  capital  stock  of  said  water 
company,  as  directed  by  said  ordinance. 
None  of  the  capital  stock  of  said  water  com- 
pany has  been  subscribed  for,  except  the  3 
shares  taken  by  said  3  incorporators,  and 
the  220  shares  taken  by  said  town,  nor  is  it 
the  intention  of  said  incorporators  that  any 
more  stock  shall  be  subscribed  for;  and 
within  twenty  days  after  the  passage  of 
said  ordinances  5  and  7,  on  October  7,  1001, 
said  Waterloo  Water  Company  filed  in  the 
office  of  the  clerk  of  said  town  a  written  ac- 
ceptance thereof,  and  said  water  company 
also  accepted  said  specifications  for  the  wa- 
terworks and  electric-light  plant,  and  direct- 
ed its  president  and  secretary  to  enter  into 
a  contract  with  the  Olds  Construction  Com- 
pany for  the  performance  of  said  work  at 
its  bid  of  $21,795.  Said  water  company 
also,  on  October  1,  1902,  ordered  an  issue  of 
35  bonds,  of  $500  each,  amounting  to  $17,- 
500,  as  authorized  by  said  ordinances  5  and 
7,  dated  November  1,  1001,  and  falling  due 
in  from  one  to  fifteen  years,  with  interest 
from  date  at  6  per  cent  per  annum,  payable 
semiannually,  and  the  execution  of  a  mort- 
gage on  said  water  and  light  plant,  fran- 
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ehise,  and  contracts  with  said  town  to  secure 
said  bonds.  On  February  1,  1902,  said  town 
secured  a  written  option  on  a  lot  to  which 
to  change  the  location  of  said  water  and 
light  plant  from  the  town-hall  site,  which 
contract  of  option  was  assigned  by  said 
town  to  said  water  company  on  February 
14,  1902. 

On  February  11,  1902,  the  board  of  trus- 
tees of  said  town  passed  two  ordinances 
amending  said  ordinances  5  and  7,  by  which 
the  franchise  for  waterworks  and  the  period 
for  which  the  town  was  to  rent  hydrants 
were  changed  from  fifty  years  to  twenty- 
Atc  years,  and  the  number  of  hydrants  to 
be  rented  by  the  town  was  changed  from  14 
to  16,  and  it  was  provided  that  "said  rentals 
are  to  be  paid  only  in  case  a  sufficient  and 
wholesome  supply  of  water  is  furnished  by 
said  Waterloo  Water  Company,  its  success- 
ors and  assigns,  to  said  town  and  its  citizens 
through  the  hydrants  herein  referred  to  and 
through  such  other  hydrants  as  may  be 
placed  from  time  to  time."  By  said  ordi- 
nances amending  said  ordinances  5  and  7, 
the  amount  for  which  the  Waterloo  Water 
Company  was  authorized  to  issue  its  bonds, 
and  secure  the  same  by  mortgage,  was  in- 
creased from  $17,500  to  $20,000.  Section  2 
of  ordinance  No.  5,  which  granted  the  water 
company  the  right  to  occupy  the  town-hall 
site  to  erect  its  plant,  was  so  amended  by 
said  ordinances  passed  February  11,  1902, 
that  such  right  was  not  granted.  The  pro- 
visions of  said  ordinances  5  and  7  in  regard 
to  the  purdiase  of  said  plant  by  said  town 
were  amended  so  as  to  provide  that  "so 
much  of  the  hydrant  rentals  theretofore 
paid  by  said  town  as  may  have  been  applied 
to  the  payment  of  the  principal  due  on  the 
bonds  issued  by  the  Waterloo  Water  Com- 
pany shall  be  applied  as  a  credit  on  the 
amount  of  the  purchase  price."  It  was 
provided  in  each  of  said  amendatory  ordi- 
nances passed  on  February  11,  1902,  that 
the  same  should  "be  in  force  and  go  into 
effect  thirty  days  after  its  passage,  provided 
the  Waterloo  Water  Company  shall  have 
filed  its  written  acceptance  thereof  with  the 
town  clerk  within  ten  days  from  its  pas- 
sage." The  Waterloo  Water  Company  filed 
its  written  acceptance  of  said  ordinances 
with  the  town  clerk  of  said  town  on  March 
11,  1902.  On  February  26,  1902,  said  wa- 
ter company  notified  the  board  of  trustees 
of  said  town  that,  by  reason  of  the  change 
in  the  location  of  the  water  and  light  sta- 
tion, there  would  be  an  additional  expense 
of  $2,325.  It  will  require  the  sum  of  $34,- 
040  to  pay  the  principal  and  interest  of  the 
bonds  for  $20,000,  if  issued  by  said  water 
company  as  authorized  by  §  7  of  the  amend- 
atory ordinance  of  February  7,  1902,  and 
paid  as  they  fall  due. 
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At  the  commencement  of  this  action,  on 
October  19,  1901,  no  written  contract  had 
been  made  between  the  Waterloo  Water 
Company  and  the  Olds  Construction  Com- 
pany for  the  construction  of  the  water  and 
light  plant;  all  proceedings  under  said  ordi- 
nances 5  and  7  having  been  suspended  upon 
the  commencement  of  this  suit.  At  the  time 
of  the  trial  of  this  cause,  in  March,  1902, 
the  b<mds  of  the  town  authorized  by  ordi- 
nance 6  had  not  been  issued,  nor  had  the 
bonds  of  sai^  water  company  authorized  by 
said  ordinances  5  and  7,  and  the  amend- 
ments thereto,  been  issued  by  said  water 
company.  The  purpose  of  the  board  of  trus- 
tees of  said  town  in  granting  the  franchise 
to  said  Waterloo  Water  Company  by  said 
ordinances,  and  taking  stock  in  said  com- 
pany, was  to  procure  a  supply  of  water  and 
light  for  public  and  private  use  in  said 
town. 

It  was  found  that  "in  adopting  the  sev- 
eral ordinances  heretofore  found,  and  in 
taking  the  other  steps  in  relation  to  the  es- 
tablishment of  the  water  and  light  system 
in  said  town,  there  was  no  fraud  on  the 
part  of  any  of  the  parties  to  the  action." 
The  court  stated  as  a  conclusion  of  law 
"that  the  plaintiffs  in  this  case  are  not  en 
titled  to  an  injunction  and  the  relief  asked 

There  being  no  finding  that  said  ordi- 
nances 5  and  7,  and  the  ordinances  amend- 
ing the  same,  each  of  which  was  to  take 
effect  thirty  days  after  its  passage,  on  oer* 
tain  conditions  mentioned  therein,  were  not 
published  as  required  by  the  16th  subdivi- 
sion of  5  4357,  Burns's  Anno.  Stat.  1901, 
Acts  1879,  chap.  98,  p.  201  {Meyer  v.  Boon- 
ville  [Ind.]  70  N.  E.  146),  we  assume  that 
publication  was  made  thereof  as  required  by 
said  subdivision  16. 

Article  13  of  the  Constitution  of  this  state 
provides  that  "no  political  or  municipal  cor- 
poration in  this  state  shall  ever  become  in- 
debted, in  any  manner  or  for  any  purpose, 
to  any  amount,  in  the  aggregate  exceeding 
2  per  cent  on  the  value  of  taxable  property 
within  such  corporation,  to  be  ascertained 
by  the  last  assessment  for  state  and  county 
taxes  previous  to  the  incurring  of  such  in- 
debtedness; and  all  bonds  or  obligations,  in 
excess  of  such  amount,  giveu  by  such  cor- 
poration, shall  be  void."  This  article  amend- 
ing the  Constitution  was  "agreed  to"  by  the 
legislatures  of  1877  and  1879,  and  was 
adopted  by  the  people  in  March,  1881.  It 
was  suggested  in  Valparaiso  v,  Oardner,  97 
Ind.  1,  9,  10,  49  Am.  Rep.  416,  and  in  La- 
porte  V.  Gamewell  Fire  Alarm  Teleg,  Co. 
146  Ind.  466,  469,  35  L.  R.  A.  686,  58  Am. 
St.  Rep.  359,  45  N.  E.  588,  that  said  article 
13  was  taken  from  the  Constitution  of 
Iowa;  but  an  examination  of  the  Constitu- 
tions of  the  states  of  Illinois,  Wisconsin^ 
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Weet  Virginia,  and  Missouri  shows  that 
they  also  contained,  in  legal  effect,  and  al- 
most in  words,  the  same  provisions  as  said 
article  13,  prior  to  1881,  when  said  amend- 
ment of  our  Constitution  was  adopted  by 
th«  people,  and  also  before  1877,  when  the 
same  was  first  proposed  and  agreed  to  by  the 
legislature.  Under  such  circumstances,  we 
cannot  assume  that  said  article  13  was 
taken  from  the  Constitution  of  Iowa,  in  or- 
der to  apply  the  rule  that  when  a  Constitu- 
tion or  statute,  or  part  thereof,  is  taken 
from  another  state,  it  will  be  deemed  to 
have  the  meaning  given  to  it  by  the  courts 
of  that  state  before  it  was  adopted.  For 
aught  that  appears,  said  article  13  may  have 
been  taken  from  the  Constitution  of  any  of 
the  other  states  named. 

It  is  contended  by  appellants:  (1)  That 
the  special  findings  show  that  the  transae- 
ti(Mi,  as  a  whole,  was  a  scheme  to  evade  said 
article  13  of  the  Constitution  by  means  of 
a  dummy  corporation.  Barley  v.  WeUs,  94 
Wis.  285,  59  Am.  St.  Rep.  886,  68  N.  W. 
964;  Hebard  v.  Ashland  County,  56  Wis. 
145,  12  N.  W.  437 ;  Reynolds  v.  WaterviUe, 
92  Me.  292,  42  Atl.  553;  Broum  v.  Carry, 
175  Pa.  528,  34  Atl.  854 ;  Nelson  v.  Chicago, 
196  111.  390,  63  N.  E.  738;  Joliet  v.  Alex- 
ander,  194  111.  457,  62  N.  E.  861 ;  Culhertson 
T.  Fulton,  127  111.  30,  18  N.  E.  781 ;  SpHng- 
field  V.  EdtiHirds,  84  111.  626;  Hall  v.  Cedar 
Rapids,  115  Iowa,  199,  88  N.  W.  448;  Wind- 
sor V.  Des  Moines,  110  Iowa,  175,  80  Am. 
St  Rep.  280,  81  N.  W.  476;  Orvis  v.  Des 
Moines  Park,  88  Iowa,  674,  45  Am.  St.  Rep. 
252,  56  N.  W.  294;  Ironucood  Waterworks 
Co.  V.  TreUlcock,  99  Mich.  454,  58  N.  W. 
371 ;  Baltimore  v.  OiU,  31  Md.  375 ;  Newell 
▼.  People,  7  X.  Y.  9,  78,  86  et  seq.;  State 
€x  rel.  Helena  Waterworks  Co.  t.  Helena, 
24  Mont.  521,  55  L.  R.  A.  336,  81  Am.  St. 
Rep.  453,  63  Pac.  99;  Browne  v.  Boston, 
179  Mass.  321,  60  N.  E.  934;  Ottum^oa  v. 
City  Water  Supply  Co,  119  Fed.  315,  and 
note  at  pages  325-330,  59  L;  R.  A.  604,  56 
C.  C.  A.  219 ;  Beard  v.  Hopkinsville,  44  Am. 
St.  Rep.,  note  at  page  233.  (2)  That  there 
was  no  statute  which  authorized  a  town  to 
take  stock  in  a  water  and  light  plant,  but 
that  the  statute  on  that  subject  had  refer- 
ence only  to  waterworks  companies  regular- 
ly and  duly  incorporated  for  that  purpose, 
and  no  other. 

Incorporated  towns  have  authority  to  con- 
tract for  water  for  public  use,  and  for  the 
lighting  of  the  streets,  alleys,  and  other  pub- 
lic places  in  said  towns  with  electric  light. 
Sections  4393a  (Acts  1897,  chap.  170, 
p.  263),  4301  (Acts  1883,  chap.  70,  p.  85), 
4443r-4443&{  (Acts  1899,  chap.  131,  p.  216), 
Bunis's  Anno.  Stat.  1001:  Cosport  v. 
Pritehard,  156  Ind.  400,  59  K.  E.  1058,  and 
eases  dted. 
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It  is  settled  in  this  state  that  if  a  town 
contracts  for  water  or  light,  or  otlier  thing?? 
which  pertain  to  its  ordinary  and  necessary 
expenses,  and  agrees  to  pay  for  the  same 
annually  or  monthly  as  furnished,  such  con- 
tract does  not  create  an  indebtedness  for  the 
aggregate  sum  of  all  such  payments,  within 
the  meaning  of  said  article  13  of  the  Con- 
stitution, because  the  debt  for  each  year  or 
month  does  not  come  into  existence  until  it 
is  earned.  But  if  the  indebtedness  of  the 
town  already  equals  or  exceeds  the  constitu- 
tional limit,  and  the  current  revenues  are 
not  sufficient  to  pay  such  indebtedness  as  it 
comes  into  existence,  including  the  other  ex- 
penses for  which  the  town  is  liable,  an  in- 
debtedness is  created  in  violation  of  said 
article  of  the  Constitution.  South  Bend  v. 
Reynolds,  155  Ind.  70,  72,  73,  49  L.  R.  A. 
795,  57  N.  E.  706,  and  authorities  cited; 
Perry  County  v.  Gardner,  155  Ind.  165,  170, 
57  N.  E.  908,  and  cases  cited;  Lake  County 
V.  Rollins,  130  U.  S.  662,  32  L.  ed.  1060,  9 
Sup.  Ct.  Rep.  651 ;  Doon  Diet.  Twp.  v.  Cum- 
mins, 142  U.  S.  376,  35  L.  ed.  1048,  12  Sup. 
Ct.  Rep.  220;  Culhertson  v.  Fulton,  127 
111.  30,  18  N.  E.  781;  Earles  v.  Wells,  94 
Wis.  285,  29^299,  59  Am.  St.  Rep.  886,  m 
N.  W.  964.  The  effect  of  the  constitutional 
inhibition  is  to  require  a  municipal  cor* 
poration  indebted  to  the  limit  fixed  by  the 
Constitution  to  carry  on  its  corporate  oper- 
ations while  so  indebted  upon  a  cash  basis^ 
and  not  upon  credit,  to  any  extent  or  for 
any  purpose.  Laporte  v.  Gamewell  Fire 
Alarm  Teleg.  Co.  146  Ind.  466,  470,  471,  35 
L.  R.  A.  686,  58  Am.  St.  Rep.  359,  45  N.  E. 
588;  Earles  v.  Wells,  94  Wis.  285,  296,  297, 
69  Am.  St.  Rep.  886,  68  N.  W.  964. 

While  the  expense  of  water  and  light  for 
public  use  in  a  town  or  city  is  an  ordinary 
and  necessary  expense,  the  construction  of 
a  waterworks  or  electric-light  plant  by  such 
town  or  city  is  not  in  any  sense  an  ordinary 
and  necessary  expense,  but  an  extraordinary 
one.  There  is  a  clear  and  plain  distinction 
between  a  contract  for  water  and  light  for 
public  use  and  one  for  the  construction  of 
a  water  and  light  plant  to  furnish  the  same. 
The  first  is  an  ordinary  and  necessary  ex- 
pense, while  the  latter  involves  municipal 
ownership  of  the  water  and  light  plant,  and 
the  means  of  furnishing  said  water  and 
light,  and  is  an  extraordinary  expense. 
South  Bend  v.  Reynolds,  155  Ind.  73,  49  L. 
R.  A.  795,  57  N.  E.  706;  Broum  v.  Corry, 
175  Pa.  528-536,  34  Atl.  864 ;  Scott  v.  Dav- 
enport, 34  Iowa,  208;  Grant  v.  Davenport, 
36  Iowa,  390,  401-403. 

It  has  been  correctly  held  that  municipal 
corporations  cannot  evade  restrictions  upon 
their  power  to  become  indebted  by  issuing 
their  bonds,  payable  only  out  of  a  fund 
raised  by  a  special  tax  authorized,  levied. 
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and  collected  for  that  purpose  (provided  the 
same  is  not  for  special  benefitSi  as  in  the 
cases  of  Monroe  County  v.  Barrell,  147  Ind. 
dOO,  46  N.  £.  124,  and  cases  cited,  and  Quill 
V.  Indianapolis,  124  Ind.  292,  7  L.  R.  A.  681, 
23  N.  £.  788),  or  payable  only  out  of  the 
rentals  or  income  of  a  water  or  light  plant 
or  other  property  owned  by  such  municipal 
corporation,  or  by  buying  property  subject 
to  liens,  although  they  do  not  assume  or 
agree,  in  terms,  to  pay  said  liens,  or  by  pro- 
viding that  such  liens  shall  be  paid  only  out 
of  a  special  fund  raised  by  taxation  for  that 
purpose,  or  only  out  of  the  income  of  such 
property.  Jolict  v.  Alexander,  104  111.  457, 
62  N.  E.  864 ;  Culbertson  v.  Fulton,  127  111. 
30,  18  N.  E.  781;  Ottumwa  v.  City  Water 
Supply  Co.  69  L.  IL  A.  604,  56  C.  C.  A.  219, 
119  Fed.  316,  ajid  cases  cited;  Windsor  v. 
Des  Moines,  110  Iowa,  175,  80  Am.  St.  Rep. 
280,  81  N.  W.  476,  and  cases  cited;  Hall  v. 
Cedar  Rapids,  115  Iowa,  199,  204,  88  N.  W. 
448,  and  coses  cited ;  Reynolds  v.  Waterville, 
92  Me.  292,  42  Atl.  553 ;  Broume  v.  Boston. 
179  Mass.  321,  60  N.  E.  934,  and  cases  cited; 
Ironwood  Watencorks  Co.  v.  Trehilcock,  99 
Mich.  454,  58  N.  VV.  371;  Baltimore  v.  QUI, 
31  Md.  375. 

If  the  plant  shall  be  paid  for  under  the 
arrangements  shown  in  the  special  finding, 
it  will  cost  the  town,  exclusive  of  interest, 
at  least  the  contract  price,  $21,796,  and  the 
additional  cost  on  account  of  the  change  of 
the  water  and  light  station,  $2,325 ;  making 
a  total  of  $24,120.  The  town  has  not  agreed 
to  pay  the  bonded  indebtedness  of  said  com- 
pany, but,  by  the  ordinances  set  out  in  the 
special  findings  it  assumed  to  bind  the  town 
to  pay  $1,350  per  annum  for  twenty-five 
years  as  water  rentals  for  16  hydrants,  be- 
ing $90  a  year  for  each  hydrant,  and  $570 
a  year  for  ten  years  for  light  rentals, — a 
total  of  $1,920  per  annum  during  the  con- 
tinuance of  the  light  rentals.  This  amount 
must  be  paid  each  year  to  the  trustee  for 
the  bondholders,  to  be  applied  in  payment 
of  the  principal  and  interest  of  the  bonds  to 
be  issued  by  the  water  company.  Not  only 
were  the  special  taxes  authorized  by  law  for 
water  and  light  purposes  when  said  ordi- 
nances were  passed,  and  the  town's  power 
to  levy  the  same,  pledged  to  the  payment  of 
said  water  and  light  rentals,  but  the  gen* 
eral  taxes  of  said  town,  and  its  power  to 
levy  the  same,  were  also  pledged  for  that 
purpose,  with  a  proviso  that  no  undertaking 
or  obligation  of  the  town  contained  in  said 
ordinances  should  create  amy  debt  of  the 
town,  within  the  meaning  of  the  Constitu- 
tion. If  said  ordinances  created  any  in- 
debtedness against  the  town  in  excess  of  the 
constitutional  limit,  the  same  was  void,  to 
the  extent  of  such  excess,  without  regard  to 
said  proviso. 
66  L.  R.  A. 


It  is  settled  law  in  this  state  that  taxes, 
general  or  special,  cannot  be  anticipated  or 
pledged  by  a  municipality,  if  at  all,  beyond 
the  limit  it  may  become  indebted,  unless  the 
tax  has  been  actually  levied,  and  the  war- 
rant is  drawn  payable  out  of  that  fund,  and 
be  such  in  effect  as  to  discharge  the  munici- 
pality from  all  liability.  Laporte  v.  Game- 
well  Fire  Alarm  Teleg.  Co.  146  Ind.  466, 
472,  35  L.  R.  A.  686,  58  Am.  St.  Rep.  359.  45 
N.  £.  588,  and  cases  cited;  Joliet  y.  Alex- 
ander, 194  111.  457,  62  N.  E.  861. 

If  the  Olds  Construction  Company,  or  anj 
other  corporation  in  which  the  town  was 
not  a  stockholder,  had  built  said  water  and 
light  plant  ready  for  operation,  and  given 
a  mortgage  or  trust  deed  thereon  to  secure 
an  issue  of  bonds  for  $20,000,  and  then  sold 
and  conveyed  the  same  to  said  town,  subject 
to  said  mortgage  or  trust  deed,  in  consider- 
ation of  the  bonds  of  said  town  for  $6,500, 
and  the  town's  providing  by  ordinance,  as 
in  this  case,  for  the  water  and  light  rentals, 
and  for  the  levying  and  collecting  of  taxes 
for  water  and  light  purposes  to  pay  the 
same,  and  the  application  thereof  to  the  dis- 
charge of  said  mortgage  lien  of  $20,000  oo 
said  water  and  light  plant,  and  the  interest 
tlvereon,  even  if  it  was  expressly  agreed  that 
in  no  event  should  the  town  be  liable  for 
said  bonds,  or  any  part  thereof,  secured  by 
said  mortgage  or  trust  deed,  it  is  clear  that 
said  town  of  Waterloo  would,  under  the 
authorities  cited  in  this  opinion,  have  be- 
come indebted  by  such  an  arrangement,  with- 
in the  meaning  of  article  13  of  the  Constitu- 
tion of  this  state.  This  is  put  upon  the  ground 
that  the  town  would  have  to  pay  said  bonds, 
or  submit  to  have  its  property  taken  from  it 
by  foreclosure  proceedings,  and  thus  lose  its 
property  and  all  the  money  it  had  paid 
thereon.  The  town  must  pay  the  mortgage, 
or  lose  all  the  mcMiey  paid,  and  the  benefits 
to  be  derived  from  the  purchase.  "It  is  ex- 
pected and  understood  that  it  will  pay  it 
and  the  interest  on  it."  Ironwood  Water- 
works Co.  V.  Trehilcock,  99  Mich.  454,  58  N. 
W.  371,  and  cases  cited;  Browne  y.- Boston, 
179  Mass.  321,  60  N.  E.  934,  and  cases  cited. 
There  is  no  substantial  difference  between 
such  a  transaction  and  the  one  shown  by 
this  special  finding.  The  special  finding 
shows  that  the  town  could  not  contract  for 
the  construction  of  said  water  and  light 
plant  without  becoming  indebted  beyond  the 
limit  fixed  by  said  article  13  of  the  Consti- 
tution. The  notice  of  letting  the  contract 
for  the  construction  of  the  water  and  light 
plant  was  given  by  the  town,  and  the  pro- 
posal of  the  Olds  Construction  Company  to 
build  the  same  was  accepted  by  the  town 
before  the  articles  of  association  of  the 
Waterloo  W^ater  Company  were  filed  in  the 
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iiffioes  required  by  law,  and  before  any  of 
the  stock  was  subscribed. 

The  capital  stock  of  said  Waterloo  Water 
CofflpaDy  was  $25,000,  and  only  $5,575 
thereof  was  ever  to  be  subscribed,  $5,500  of 
which,  or  220  shares,  was  to  be  subscribed 
bj  the  town,  and  $75,  or  3  shares,  by  the 
officers  and  attorney  of  the  Olds  Ck>nstnie- 
tion  Company;  the  successful  bidder  for  the 
contract  to  construct  the  water  and  light 
plant.  Under  tiaid  arrangement  the  town 
was  to  own  substantially  all  the  stock  to  be 
subscribed,  while  the  statute  only  by  im- 
plication, if  at  all,  authorized  a  town  which 
had  become  a  part  stockholder  by  subscrib- 
ing to  the  capital  stock  to  sell  its  bonds  to 
pay  for  the  same.  There  were  three  stock- 
bolders  beside  the  town,  each  owning  one 
share  of  stock,  but  they  were  necessary  in 
order  that  there  might  be  three  directors, 
under  the  statute  which  provides  that  such 
corporations  shall  be  managed  by  a  board  of 
not  less  than  three  directors,  who  shall  be 
stockholders.  If  the  town  had  power  to 
take  stock  in  said  corporation  and  become 
a  stockholder  therein,  it  practically  owned 
said  Waterloo  Water  Company,  the  corpo- 
ration which  obtained  the  franchise  to  con- 
stnict  and  own  the  water  and  light  plant, 
subject  to  the  bonded  debt  of  $20,000  au- 
thorized by  said  ordinances  when  said  bonds 
were  issued  and  sold.  To  obtain  this  right 
the  town  will  be  compelled  to  raise  $5,500 
by  a  sale  of  its  bonds.  It  is  owned  and  con- 
trolled by  the  town,  and  the  operation  and 
management  of  said  water  and  light  plant 
are  to  be  under  the  supervision  of  the  board 
of  trustees  of  said  town,  and  its  engineer 
or  agent  appointed  for  that  purpose.  Under 
the  arrangement  shown  by  the  special  find- 
ing, the  town  would  be  the  real  owner  of  the 
water  and  light  plant,  when  constructed. 
The  Waterloo  Water  C<Mnpany  is  merely  a 
dununy  corporation,  owned  by  the  town, 
but  making  contracts  and  incurring  liabili- 
ties which  it  is  admitted  the  town  cannot 
make  or  incur  in  its  own  name  without  vio- 
lating the  provisions  of  the  Constitution  re- 
fitricting  its  power  to  become  indebted.  In 
other  words,  the  town  is  attempting  to  do, 
by  a  corporation  practically  owned  by  it, 
'vhat  it  has  no  power  to  do,  and  is  prohib- 
ited from  doing.  Said  arrangement  is  a  pal- 
pable violation  of  said  article  13  of  the 
Constitution,  for  what  a  town  cannot  do 
directly  it  cannot  do  indirectly  through  a 
dummy  corporation  controlled  and  practi- 
«ally  owned  by  it.  The  Constitution  cannot 
be  evaded  in  this  manner.  In  State  ex  reL 
ilatthetca  r,  Foreythe,  147  Ind.  466,  472, 
473,  33  L.  R.  A.  221,  44  N.  E.  593,  the  court 
<luoted  with  approval  the  following  from 
Maxwell  on  Interpretation  of  Statutes, 
pp.  133,  134:  'It  is  the  duty  of  the  judge 
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to  make  such  construction  as  shall  suppress 
all  evasions  for  the  continuance  of  the  mis- 
chief. To  carry  out  effectually  the  object 
of  a  statute,  it  must  be  so  construed  as  to 
defeat  all  attempts  to  do  or  avoid  in  an  in- 
direct or  circuitous  manner  that  which  it 
has  prohibited  or  enjoined.  In  fraudem  legis 
facet,  qui,  salvia  verbis  legis,  sententtam 
ejus  ciroumvenit,  and  a  statute  is  under- 
stood as  extending  to  all  circumventions  and 
rendering .  them  unavailing.  Quando  aliquid 
prohibetur,  prohibetur  et  onne  per  quod  de- 
veniiur  ad  illud.  When  the  acts  of  the 
parties  are  adopted  for  the  purpose  of  ef- 
fecting a  thing  which  is  prohibited,  and  the 
thing  prohibited  is  in  consequence  effected, 
the  parties  have  done  that  which  they  have 
purposely  caused,  though  they  may  have 
done  it  indirectly.  When  the  thing  done  is  sub- 
stantially that  which  was  prohibited,  it  falls 
within  the  act,  simply  because,  according  to 
the  true  construction  of  the  statute,  it  is 
the  thing  thereby  prohibited.  Whenever 
courts  see  such  attempts  at  concealment 
'they  brush  away  the  oc>bweb  varnish,'  and 
show  the  transaction  in  its  true  light.  They 
see  things  as  ordinary  men  do,  and  see 
through  them.  Whatever  might  be  the  form 
or  color  of  the  transaction,  the  law  looks  to 
the  siU)stance  of  it.  In  all  such  cases  it  is, 
in  truth,  rather  the  particular  transaction 
than  the  statute  which  is  the  subject  of  con- 
struction; and,  if  it  i^  found  to  be,  in  sub- 
stance, within  the  statute,  it  is  not  suffered 
to  escape  from  the  operation  of  the  law  by 
means  of  the  disguise  under  which  its  real 
character  is  masked."  See  also  Webb  v. 
John  Hancock  Mut,  L.  Ins,  Co,  (Ind.)  69 
N.  E.  1006,  1011,  and  cases  cited;  Oovern- 
ment  Bldg.  d  Loan  Inst,  No,  2  v.  Denny, 
154  Ind.  261,  266,  55  N.  E.  757,  and  authori- 
ties cited.  It  is  found  that  there  was  no 
fraud  on  the  part  of  any  of  the  parties  to 
the  action  in  adopting  said  ordinances,  or  in 
taking  the  other  steps  in  relation  to  the 
establishment  of  the  water  and  light  system 
in  said  town.  It  is  not  material  whether  or 
not  there  was  any  fraud  on  the  part  of  any- 
one; nor  does  the  necessity  for  said  water 
and  light  plant  make  any  difference,  if  by 
said  arrangement  the  town  became  indebted 
within  the  meaning  of  our  Constitution. 
The  language  of  article  13  of  the  Constitu- 
tion is  plain  and  simple,  and  its  meaning  is 
unmistakable.  The  incurring  of  indebted- 
ness beyond  the  amount  limited  is  absolute- 
ly and  unqualifiedly  prohibited,  no  matter 
what  the  necessity,  pretext,  or  circum- 
stances may  be,  except  those  provided  for 
in  said  article,  or  the  form  which  the  in- 
debtedness is  made  to  assume.  It  binds  the 
courts,  curbs  the  power  of  the  legislature, 
the  officials,  and  the  people  themselves,  an  ' 
was  intended  to  protect  the  taxpayers   l^ 
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confining  the  indebtedness  of  a  municipal 
corporation  within  the  prescribed  limit. 

We  will  now  consider  appellants'  second 
proposition, — that  said  town  was  not  au- 
thorized to  become  a  part  stockholder  in  said 
corporation.  It  is  settled  law  that  incor- 
porated towns  and  cities  have  only  the  fol- 
lowing powers:  (1)  Hose  granted  in  ex- 
press words;  (2)  those  necessarily  implied 
or  incident  to  the  powers  expressly  granted ; 
and  (3)  those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation, — not 
simply  convenient,  but  indispensable.  And 
doubtful  claims  of  power  or  any  doubt  or 
ambiguity  in  the  terms  used  by  the  l^sla- 
ture  are  resolved  against  the  corporation. 
Muncie  Natural  Oas  Co,  v.  Munoie,  160 
Ind.  97,  100,  60  L.  R.  A.  822,  66  N.  E.  436, 
and  authorities  cited;  Pittsburgh,  C,  O.  d 
8t,  L,  jK.  Co,  v.  Crown  Point,  146  Ind.  421, 

422,  35  L.  R.  A.  684,  45  N.  E.  587,  and  au- 
thorities cited;  Bogue  v.  Bennett,  156  Ind. 
478,  480,  481,  83  Am.  St.  Rep.  212,  60  N. 
E.  143;  Walker  v.  Touyle,  156  Ind.  639,  641, 
53  L.  R.  A.  749,  59  N.  £.  20;  Soott  v.  La^ 
parte  (Ind.)  68  N.  E.  278,  69  N.  E.  675, 
and  cases  cited;  Black,  Constr.  So  Interpre- 
tation of  Laws^  317. 

It  is  evident  that  a  town  or  city  has  no 
power  in  this  jurisdiction  to  become  a  part 
stockholder  in  a  waterworks  or  other  cor- 
poration, or  to  borrow,  money  by  issuing 
bonds  or  otherwise  to  pay  for  such  stock, 
unless  express  authority  to  do  so  is  given  by 
some  statute.  Attrora  v.  West,  22  Ind.  88, 
85  Am.  Dec  413;  Wetumpka  v.  Wetumpka 
Wharf  Co.  63  Ala.  611;  Pitzman  v.  Free- 
hurg,  92  111.  Ill;  Black,  Constr.  &  Interpre- 
tation of  Laws,  p.  318;  Dill.  Mun.  Corp. 
4th  ed.  §  161;  20  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1144.  Such  statutes  are* strictly 
construed  in  limitation  of  such  powers.  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1098  (3), 
1099o;  Demaree  y.  Johnson,  150  Ind.  419, 

423,  49  N.  E.  1062,  60  N.  E.  376 ;  Garrigus 
V.  Parke  County,  39  Ind.  68,  77;  Miles  v. 
Ray,  100  Ind.  166,  169,  and  cases  cited; 
Couchman  v.  Prat  her  (Ind.)  70  N.  E.  240; 
Scott  V.  La  Porte  (Ind.)  68  N.  E.  278,  69 
N.  E.  675,  and  cases  cited;  MoManus  ▼.  Du- 
luth,  C,  d:  AT.  jB.  Co.  51  Minn.  30,  52  N.  W. 
980;  Penneylwinia  R,  Co,  v.  Canal  Comrs, 
21  Pa.  9 ;  Winchester  d  Mt.  8.  Tump.  Road 
Co,  V.  Clarke  County  Court,  3  Met.  (Ky.) 
140 ;  Harding  v.  Rockford,  R,  I,  d  8t,  L,  R. 
Co,  65  111.  90;  Pitzman  v.  Freehurg,  92 
111.  111.  This  power  is  claimed  for  towns 
under  Bums's  Anno.  Stat.  1901,  S  3614, 
Acts  1895,  chap.  60,  p.  140  (the  same  being 
an  amendment  of  the  act  of  1893)  ;  Acts 
1893,  chap.  99,  p.  184.  If  said  act  of  1895 
(Burns's  Anno.  Stat.  1901,  §  3614)  empow- 
ers a  town  to  become  a  part  stockholder  in 
a  waterworks  company  authorized  by  it  to 
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construct  waterworks  for  furnishing  water 
to  said  town,  it  is  by  implication,  because 
said  act  does  not  in  express  terms  authorize 
a  town  to  become  a  part  stockholder  in  such 
corporation  or  association.  Can  this  be 
done?  Pitzman  r,  Freehurg,  92  111.  Ill, 
and  authorities  above  cited.  A  city  of  the 
general  class,  however,  was  authorized  by 
subdivision  26  of  5  3541,  Bums's  Anno. 
Stat.  1901,  enacted  in  1867,  to  beocme  a  part 
stockholder  in  a  corporation  or  association 
authorized  to  construct  waterworks  in  said 
city.  In  1893  the  legislature  passed  an  act 
authorizing  cities  taking  stock  in  vrater- 
works  corporations  under  subdivision  26  of 
§  3541,  supra,  to  issue  and  sell  bonds  to 
pay  for  such  stock.  Acts  1893,  chap.  99, 
p.  184.  The  title  of  said  act  of  1893  was  as 
follows :  ''An  Act  to  Authorize  the  Common 
Council  of  Any  City  to  Issue,  Negotiate,  and 
Sell  the  Bonds  of  Such  City,  to  Raise  Money 
to  Pay  for  Stock  Subscribed  to  Any  Incor- 
porated Waterworks  Company  or  Associa- 
tion, in  Which  Said  City  May  Become  a 
Part  Stockholder,  and  Declaring  an  Emer- 
gency.*' Without  amending  the  title  of  the 
act  of  1893,  the  act  of  1895  (Acts  1895, 
chap.  70,  p.  140)  purports  to  amend  said 
act  of  1893  by  extending  the  provisions 
thereof  to  "the  boards  of  trustees  of  incor- 
porated towns.'*  It  is  clear  that  the  title  of 
said  act  of  1893  was  not  sufficient  to  em- 
brace the  provision  in  regard  to  the  board 
of  trustees  of  incorporated  towns  contained 
in  said  amendatory  act  of  1895.  State  t. 
Bowers,  14  Ind.  195;  Mewherter  v.  Price, 
11  Ind.  190;  State  ew  rel.  Hart  v.  Commer- 
cial Ins.  Co,  158  Ind.  680,  684-687,  64  N.  E, 
466;  Dixon  v.  Poe,  159  Ind.  492,  495,  60  L. 
R.  A.  308,  95  Am.  St.  Rep.  309,  66  N.  E. 
518.  The  title  of  the  act  of  1893  is  set  forth 
in  full  in  the  title  of  said  act  of  1895,  and  is 
followed  by  the  words  '*so  as  to  Extend  the 
Provisions  Thereof  to  Incorporated  Towns, 
and  Declaring  an  Emergency."  Can  the  sub- 
ject of  an  amendatory  act  be  enlarged  in 
this  manner  to  embrace  a  matter  not  covered 
by  the  title  of  the  act  amended?  Walsh  v. 
State,  142  Ind.  357,  361,  362,  33  L.  R.  A. 
392,  41  N.  E.  65;  State  em  rel.  Hart  v.  Com- 
mercial Ins,  Co,  158  Ind.  680,  686,  64  N".  E. 
466;  State  v.  Bowers,  14  Ind.  195;  Dykcr 
Meadow  Land  d  Improv,  Co,  v.  Cook,  3  App. 
Div.  164,  38  N.  Y.  Supp.  222.  The  view  we 
take  of  this  case  renders  unnecessary  the 
determination  of  this  question,  as  well  as 
the  question  whether  or  not,  by  implicfition, 
towns  can  be  authorized  to  subscribe  to  the 
capital  stock  of  waterworks  companie;^  or 
associations,  and  become  part  stockholders 
in  such  companies  or  associations. 

Conceding,  without  deciding,  that  the 
town  of  Waterloo  was  authorized  by  said 
act   of    1895    (Bums's    Anno.    Stat.    1901, 
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f  3614)  to  take  stock  in  the  kind  of  cor- 
poration mentioned  therein,  the  same  as 
cities,  did  it  have  the  power  to  become  a 
stockholder  in  the  Waterloo  Water  Com- 
pany? That  company,  as  shown  by  its  arti- 
cles of  association,  was  incorporated  to  own 
and  operate  a  water  and  light  plant  and 
furnish  water  and  light  for  public  and  pri- 
vate use  in  said  town.  It  is  insisted  by  ap- 
pellant that  there  is  no  law  in  this  state 
authorizing  "the  organization  of  a  corpo- 
ration for  the  purpose  of  furnishing  both 
water  and  light  to  a  town  for  public  and 
private  use;"  citing  Williams  v.  Citizens' 
Enterprise  Co.  25  Ind.  App.  351,  57  N.  E. 
591.  We  need  not  and  do  not  decide  this 
question  for  the  reason  that,  even  if  a  cor- 
poration may  be  organized  for  both  of  said 
purposes,  Bums's  Anno.  Stat.  1901,  S  3614 
(Acts  1895,  chap.  70,  p.  140),  does  not  pur- 
port to  authorize  to^^'ns  to  issue,  negotiate, 
and  sell  their  bonds  to  pay  for  stock  in 
such  a  corporation.  If  such  section  empow- 
ers a  town  to  take  stock  in  a  ^corporation, 
and  issue,  negotiate,  and  sell  its  bonds  to 
pay  therefor,  it  is  clear,  under  the  rule  of 
Ftrict  construction  already  stated,  that  the 
corporation  must  be  a  waterworks  corpora- 
tion,— one  which  has  been  granted  a  fran- 
chise to  construct  a  waterworks  plant,  and 
furnish  water  to  said  town;  one  organized 
for  that  purpose  and  no  other.  The  Water- 
loo Water  Company  having  been  organized 
for  the  purpose  of  constructing  and  operat- 
ing both  a  water  and  light  plant  to  furnish 
water  and  light  to  said  town,  it  follows  that 
the  town  of  Waterloo  had  no  power  to  take 
fttock  therein,  or  to  issue,  negotiate,  and  sell 
its  bonds  to  pay  for  the  same. 

It  follows  that  the  court  erred  in  its  con- 
clusion of  law.  Other  questions  are  argued 
in  the  briefs  of  counsel,  but  the  conclusion 
we  have  reached  renders  their  determina- 
tion unnecessary. 

Judgment  reversed^  with  instructions  to 
restate  the  conclusions  of  law  in  conformity 
with  this  opinion,  and  to  render  final  judg- 
ment against  appellees,  the  defendants  in 
the  court  below,  accordingly. 


Henry  W.  MORDHURST,  Appt., 

V, 

FORT     WAYNE      &      SOUTHWESTERN 
TRACTION  COMPANY. 
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!•  Alt  allegTAtlon  In  a  complaint  to  en- 
Join  tbe  conatmction  of  a  rall'way  In 
a  atr«et,  as  to  the  intention  of  tbe  railway 


company  to  violate  tbe  terms  of  its  contract 
with  a  municipal  corporation,  will  not  pre- 
vail against  tbe  presumption  of  good  faith 
and  fair  dealing. 

2.  In  determining  ivliether  or  not  a 
rallnvay  company  irlll  be  enjoined 
from  laying  rails  in  a  street,  the  acts  which 
it  has  been  authorised  to  perform  will  alone 
be  taken  in  consideration. 

8.  The  operation  of  an  Internrban 
rallivay  by  electric  ponrer  upon  T  rails 
through  a  city  street  with  authority  to  cari'y 
passengers,  baggage,  mail,  and  light  express 
matter,  running  do  more  than  two  cars  In  a 
train,  does  not  impose  an  additional  servi- 
tude upon  the  street,  or  give  abutting  prop- 
erty owners  a  right  to  additional  compensa- 
tion therefor. 

(July  1,  1904.) 

APPEAL  by  plaintiflF  from  a  judgment  of 
the  Circuit  Court  for  Allen  County  in 
favor  of  defendant  in  a  suit  to  enjoin  the 
construction  and  operation  of  a  railway  in  a. 
city  street.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Barrett  A  Morria,  for  appel- 
lant : 

No  man's  property  shall  be  taken  by  law 
without  just  compensation,  nor,  except  in 
case  of  the  state,  without  such  compensa- 
tion  first  assessed  and  tendered. 

Ind.  Const,  art.  1,  §  21. 

In  Indiana,  the  owner  of  land  abutting  on 
a  street  or  highway  owns  the  land  in  fee 
simple  to  the  center  of  the  street,  subject 
only  to  the  public  easements  therein. 

Cox  V.  Louisville,  N,  A.  d  C.  R.  Co.  4S 
Ind.  1.78 ;  Tcrre  Haute  &  I.  R.  Co,  v.  Scott, 
74  Ind.  29;  Terre  Haute  d  S.  E,  R,  Co,  v. 
Rodel,  89  Ind.  128,  46  Am.  Rep.  164 ;  Shel- 
byville  d  B,  Tump.  Co.  v.  Green,  99  Ind. 
205;  Indianapolis  v.  Kingsbury,  101  Ind. 
200,  51  Am.  Rep.  749;  Hamilton  County  v. 
Indiana^lis  Natural  Qas  Co,  134  Ind.  209, 
33  N.  E.  972. 

Where  the  owner  of  land  abutting  on  a 
street  owns  the  land  in  fee  to  the  center  of 
the  street,  he  has,  in  relation  to  the  portion 
of  the  street  owned  by  him,  subject  only  to 
the  public  easements,  all  the  rights  and 
remedies  of  the  owner  of  a  freehold. 
'  Cox  V.  Louisville,  N.  A.  d  C.  R.  Co.  48 
Ind.  178;  Robert  v.  Sadler,  104  N.  Y.  229, 
68  Am.  Rep.  498,  10  N.  E.  428;  Stackpote 
V.  Healy,  16  Mass.  33,  8  Am.  Dec.  121 ;  Jack- 
son ex  dem.  Yates  v.  Hathaway,  15  Johns. 
447,  8  Am.  Dec.  263;  Western  U,  Teleg.  Co, 
V.  Williams,  86  Va.  696,  8  L.  R.  A.  429,  19 
Am.  St.  Rep.  908,  11  S.  E.  106;  Stevenson  v. 
Chattanooga,  20  Fed.  586. 

The  right  of  an  abutting  owner  in  and  to 


Note. — For  electric  railway  as  additional 
wrrltnde  on  street,  see  also  note  to  Western  R. 
Co.  T.  Alabama  G.  T.  R.  Co.  17  L.  R.  A.  477,  and 
the  later  cases  in  this  series,  of  State,  Kennelly, 
WL.R.A. 


Prosecutor,  v.  Jersey  City,  26  L.  R.  A.  281  : 
State  ex  rel.  Roebllng  v.  Trenton  Pass.  R.  Co.  33 
L.  R.  A.  129 ;  Reid  v.  Norfolk  City  R.  Co.  36  L. 
R.  A.  274  ;  Chicago  &  N.  W.  R.  Co.  v.  Milwaukee, 
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the  land  to  the  center  of  the  street  cannot  be 
diverted,  even  by  the  state  itself,  without 
compensation  to  such  owner. 

Indianapolis  v.  Croas,  7  Ind.  9;  Haynes  v. 
Thomas,  7  Ind.  38;  Tate  v.  Ohio  d  M.  R.  Co. 
7  Ind.  479;  Protzman  ▼.  Indianapolis  d  C. 
R.  Co,  9  Ind.  469,  68  Am.  Dec.  650 ;  Cox  v. 
Louisville,  N.  A,  d  C.  R.  Co.  48  Ind.  178; 
Lostutter  v.  Aurora,  126  Ind.  436,  12  L.  R. 
A.  259,  26  N.  E.  184;  HasleH  v.  A^etr  Al- 
bany Belt  d  Terminal  R.  Co.  7  Ind.  App. 
€03,  34  N.  E.  846. 

Individual  owners  of  abutting  property 
have  a  private  interest  in  the  street  or  high- 
way distinct  from  the  interest  of  the  public, 
of  which  they  cannot  be  deprived  without 
just  compensation. 

Lostutter  v.  Aurora,  126  Ind.  436,  12  L. 
R.  A.  259,  26  N.  E.  184;  Elliott,  Roads  & 
Streets,  pp.  302,  308,  310,  520;  Cooley, 
Const.  Lim.  4th  ed.  676;  State  y.  Berdetta, 
73  Ind.  185, -38  Am.  Rep.  117;  Cummins  t. 
Seymour,  79  Ind.  491,  41  Am.  Rep.  618. 

One  of  such  private  rights  of  the  abutting 
owner  is  the  free  right  of  unimpeded  ingress 
and  egress. 

Buvkam  v.  Ohio  d  M.  R.  Co.  122  Ind.  344, 
23  N.  E.  799;  Rensselaer  r.  Leopold,  106 
Ind.  29,  6  N.  E.  761 ;  Ross  v.  Thompson,  78 
Tnd.  90 ;  Indianapolis  v.  Croas,  7  Ind.  9 ;  In- 
dianapolis V.  Kingsbury,  101  Ind.  200,  51 
Am.  Rep.  749;  St.  Paul  d  P.  R.  Co.  v.  Schur- 
*netr,  7  Wall.  272,  19  L.  ed.  74;  Everett  v. 
Marquette,  53  Mich.  450,  19  N.  W.  140;  L« 
Olercq  v.  Oallipolis,  7  Ohio,  pt.  1,  p.  217,  28 
Am.  Dec.  641 ;  Grafton  v.  Baltimore  d  0.  R. 
-Co.  21  Fed.  309;  Cincinnati  d  8.  G.  Ave. 
Street  R.  Co.  v.  Cumminsville,  14  Ohio  St. 
523;  St.  Vincent  Female  Orphan  Asylum  ▼. 
Troy,  76  N.  Y.  108,  32  Am.  Rep.  286 ;  Brak- 
ken  v.  Minneapolis  d  St.  L.  R.  Co.  29  Minn. 
41,  11  N.  W.  124. 

Another  of  such  rights  of  the  abutting 
owner  is  the  right  of  quiet  enjoyment  of  his 
property,  and  any  interference  with  such 
<iuiet  enjoyment  is  an  infringement  of  his 
right  of  property;  and,  in  an  action  for 
damages  for  the  violation  of  such  right  by 
the  operation  of  a  railroad,  the  elements  of 
noise,  dust  and  vibration  of  property 
are  properly  considered  in  estimating  the 
amount  of  damages. 

Baltimore  d  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
€t.  Rep.  719;  Reid  v.  Atlanta,  73  Ga.  523; 
Adams  v.  Chicago,  B.  d  N.  R.  Co.  39  Minn. 
286,  1  L.  R.  A.  493,  12  Am.  St.  Rep.  644, 
39  N.  W.  629;  Lahr  v.  Metropolitan  Elev. 
R.  Co.  104  N.  Y.  268,  10  N.  E.  628 :  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y.  122,  43  Am. 


Rep.  146 ;  Omaha  d  V.  P.  R.  Co.  t.  Janecek^ 
30  Neb.  276,  27  Am.  St.  Rep.  399,  46  N.  W. 
478;  Chicago,  B.  d  Q.  R.  Co.  v.  O'Connor, 
42  Neb.  90,  60  N.  W.  326 ;  Chicago  d  E.  I.  R. 
Co.  y.  Loeh,  118  111.  203,  59  Am.  Rep.  341,  8 
N.  E.  460;  Illinois  C.  R.  Co.  v.  Schm^idgaU, 
91  111.  App.  23;  Bangor  d  P.  R.  Co.  y.  Mc- 
Comh,  60  Me.  290;  Chicago  y.  Taylor,  125 
U.  S.  161,  31  L.  ed.  638,  8  Sup.  Gt.  Rep.  820; 
Oarvey  v.  Long  Island  R.  Co.  159  N.  Y.  3^, 
70  Am.  St.  Rep.  550,  54  N.  E.  57 ;  Columbus, 
B.  V.  d  T.  R.  Co.  y.  Gardner,  46  Ohio  St. 
309,  13  N.  E.  69. 

Filling  the  atmosphere  with  smoke,  cin- 
ders, gases,  ashes,  dust,  or  other  foreign  sub- 
stances, thereby  affecting  or  impairing  the 
purity  of  the  air,  by  the  operation  of  a  rail- 
road, constitutes  an  injury  affecting  the 
property,  for  which  the  owner  may  recover 
compensation. 

10  Am.  &  Eng.  Enc.  Law,  p.  1122;  Jeffer- 
sonville,  M.  d  I.  R.  Co.  y.  Esterle,  13  Bush, 
667 ;  Bangor  d  P.  R.  Co.  y.  McComb,  60  Me. 
290;  Walker  y.  Old  Colony  d  N.  R.  Co.  103 
Mass.  10,  4  Am.  Rep.  509;  Drucker  v. 
Manhattan  R.  Co.  106  N.  Y.  157,  60  Am. 
Rep.  437,  12  N.  E.  568 ;  Lahr  y.  Metropoli- 
tan Elev.  R.  Co.  104  N.  Y.  295,  10  N.  K 
528 ;  Cleveland  d  P,  R.  Co.  v.  Speer,  66  Pa. 
326,  94  Am.  Dec.  84;  Weyer  y.  Chicago,  M. 
d  St.  P.  R.  Co.  68  Wis.  180,  31  N.  W.  479. 

Unusual  and  extraordinary  noises  also 
constitute  an  injury  affecting  property,  for 
which  the  owner  may  recover  damages. 

10  Am.  &  Eng.  Enc.  Law,  p.  1122;  Chi- 
cago, P.  d  St.  L.  R.  Co.  y.  Viw,  137  111.  141, 
27  N.  E.  81 ;  Wilson  v.  Des  Moines,  O.  d  8. 
R.  Co.  67  Iowa,  609,  26  N.  W.  754;  Bangor 
d  P.  R.  Co.  V.  McComb,  60  Me.  290;  Blue 
Earth  County  v.  St.  Pa/ul  d  8.  C.  R.  Co.  28 
Minn.  503,  11  N.  W.  73;  White  v.  Charlotte 
d  S.  C.  R.  Co.  6  Rich.  L.  47 ;  Ft.  Worth  d 
N.  0.  R.  Co.  y.  Pearce,  75  Tex.  281,  12  S. 
W.  864. 

Vibration  and  jarring  of  one's  premises 
also  constitute  such  an  injury. 

Cohen  v.  Cleveland,  43  Ohio  St.  190,  1  N. 
E.  589;  nenderson  v.  New  York  C.  R.  Co. 
17  Hun,  344;  Croft  v.  London  d  N.  W.  R. 
Co.  3  Best  &  S.  438,  32  L.  J.  Q.  B.  N.  S,  113, 
9  Jur.  N.  S.  962,  7  L.  T.  N.  S.  741,  11  Week. 
Rep  360. 

The  owner  may  also  recover  damages  for 
obstruction  of  view  and  loss  of  privacy  in 
the  use  of  his  premises. 

Moore  v.  New  York  Elev.  R.  Co.  130  N. 
Y.  523,  14  L.  R.  A.  731,  29  N.  E.  997;  Fam 
V.  Wisconsin,  I.  d  N.  R.  Co.  61  Iowa,  716, 
17  N.  W.  157. 

A  man's  property  may  be  taken,  within 


H.  &  K.  Electric  R.  Co.  37  L.  R.  A.  856 ;  Jaynes 
T.  Omaha  Street  R.  Co.  39  L.  R.  A.  751 ;  Snyder 
V.  Ft.  Madison  Street  R.  Co.  41  L.  R.  A.  345; 
BlrmlDgham  Traction  Co.  v.  Birmingham  R.  & 
€6  L.  R.  A. 


Electric  Co.  43  L.  R.  A.  233;  Southern  R.  Co. 
y.  Atlanta  R.  &  Power  Co.  51  L.  R.  A.  125 ;  and 
La  CroBBe  City  R.  Co.  v.  Higbee,  61  L.  EL  A.  923. 
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the  meaning  of  the  constitutional  provision, 
though  his  title  and  possession  are  not  dis- 
turbed. To  deprive  him  of  the  ordinary 
Tjeneficial  use  and  enjoyment  of  his  property 
i-i.  at  law.  a  taking,  as  much  as  if  the  prop- 
erty itself  were  actually  taken. 

Lewis,  Em.  Dom.  §  56;  Cooley,  Const. 
Lini.  6th  ed.  670;  Seifert  v.  Brooklyn,  101 
X.  Y.  136,  54  Am.  Rep.  664,  4  N.  E.  321 ; 
Hooker  v.  A'ew?  Haven  d  N,  Co,  14  Conn. 
146,  36  Am.  Dec.  477 :  Grand  Rapids  Boom 
^^0.  V.  Jarvis,  30  Mich.  308;  Pumpelly  v. 
^ireen  Bay  d  M.  Canal  Go.  13  Wall.  166,  20 
L.  ed.  557;  Crocker  v.  A'eio  York,  15  Fed. 
40o. 

Interference  with  an  easement  is  a  taking 
of  property  within  the  constitutional  provi- 
sion, and  necessitates  compensation  to  the 
party  having  the  right  of  enjoyment  of  the 
casement. 

Mills,  Em.  Dom.  §  31 ;  Indianapolis  d  C. 
Gravel  Road  Go,  v.  Belt  R.  Co.  110  Ind. 
5.  10  y.  E.  923 :  Arnold  v.  Hudson  River  R. 
Co.  55  N.  Y.  661 ;  Story  v.  New  York  Elev. 
R.  Co.  90  N.  Y.  149,  43  Am.  Rep.  146; 
Eagle  v.  Charing  Cross  R.  Go.  L.  R.  2  C.  P. 
t»38,  36  L.  J.  C.  P.  N.  S.  297,  16  L.  T.  N.  S. 
593,  15  Week.  Rep.  1016. 

An  additional  burden  upon  a  street  or 
highway  constitutes  a  taking  of  the  abutting 
owner's  property. 

Mills,  Em.  Dom.  §  32;  Elliott,  Roads  & 
Streets,  p.  306. 

Tlie  legislature  may  authorize  the  occupa- 
tion of  the  public  easement,  originally  ac- 
quired by  grant  or  appropriation,  in  any 
manner  calculated  to  further  the  general  ob- 
jects of  the  acquisition ;  but  it  may  not  di- 
vert such  easement  to  purposes  which  ex- 
<lude  or  destroy  the  original  uses,  or  lay  ad- 
ditional burdens  upon  the  land,  or  destroy 
or  impair  the  incidental  easements  of  the 
adjoining  lot  owners  in  the  street,  without 
iust  compensation  assessed  and  tendered, 
according  to  law. 

Burkam  v.  Ohio  d  M,  R.  Go.  122  Ind.  344, 
•23  N.  E.  799 ;  Cincinnati  d  8.  G,  Ave.  Street 
R-  Co.  v.  Gumminsville,  14  Ohio  St.  523; 
Egbert  v.  Lake  Shore  d  M.  S.  R.  Go.  6  Ind. 
App.  350,  33  N.  E.  659;  Indiana,  B.  d  W. 
R.  Co.  V.  Eherle,  110  Ind.  542,  59  Am.  Rep. 
^25,  11  N.  E.  467;  Indianapolis  d  C.  Gravel 
Road  Co.  V.  Belt  R.  Go.  110  Ind.  6,  10  N.  E. 
923:  Buchner  v.  Chicago,  M.  d  N.  W.  R.  Go. 
'^  Wis.  403,  14  N.  W.  273,  60  Wis.  264,  19 
N'.  W.  56 ;  Lamm  v.  Chicago,  St.  P.  M.  d  O. 
«.  Co.  45  Minn.  71,  10  L.  R.  A.  268,  47  N. 
W.  4r)5;  Linden  Land  Co.  y.  MilwoAikee 
Kkctnc  R.  d  Light  Co.  107  Wis.  493,  83  N. 
W.  851. 

Where  the  fee  of  the  street  remains  in  the 
abutting  owner,  the  use  of  the  street  by 
*>team  or  ordinary  commercial  railroads  con- 
<»titutes  an  additional  servitude  or  burden 
*«6  L.  R.  A. 


which   is  a  taking  of  the  property  of  the 
abutting  owner. 

Tate  V.  Ohio  d  M.  R.  Co.  7  Ind.  479 ;  Goaf 
V.  Louisville,  N.  A.  d  C.  R.  Co.  48  Ind.  178 ; 
Sharpe  v.  St.  Louis  d  8.  11.  R.  Co.  49  Ind. 
296;  Terre  Haute  d  S.  E.  R.  Co.  v.  Rodel, 
89  Ind.  128,  46  Am.  Rep.  164;  Terre  Haute 
d  I.  R.  Co.  V.  Scott,  74  Ind.  29 ;  Kinoaid  v. 
Indianapolis  Natural  Gas  Co.  124  Ind.  577, 
8  L.  R.  A.  602,  19  Am.  St.  Rep.  113,  24  N. 
E.  1066 ;  Porter  v.  Midland  R.  Co.  125  Ind. 
477,  25  N.  E.  566;  Chicago  d  C.  Terminal  R. 
Co.  V.  Whiting,  H.  d  E.  G.  Street  R.  Co.  139 
Ind.  301,  26  L.  R.  A.  337,  47  Am.  St.  Rep. 
264,  38  N.  E.  604;  Hot  Springs  R.  Co.  v. 
WUliamson,  136  U.  S.  121,  34  L.  ed.  355,  10 
Sup.  Ct.  Rep.  955 ;  Baltimore  d  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  27  L. 
ed.  739,  2  Sup.  Ct.  Rep.  719 ;  Adams  v.  Chi- 
cago, B.  d  N.  R.  Go.  39  Minn.  286,  1  L.  R.  A. 
493,  12  Am.  St.  Rep.  644,  39  N.  W.  629; 
Grand  Rapids  d  I.  R.  Go.  v.  Heisel,  47  Mich. 
393,  11  N.  W.  212;  Theohold  v.  Louisville, 
N,  0.  d  T.  R.  Co.  66  Miss.  279,  4  L.  R.  A. 
735,  14  Am.  St.  Rep.  564,  6  So.  230;  Shep- 
herd V.  Baltimore  d  0.  R.  Co.  130  U.  S.  426, 
32  L.  ed.  970,  9  Sup.  Ct.  Rep.  698 ;  Gray  v. 
First  Div.  St.  Paul  d  P.  R.  Co.  13  Minn. 
315,  Gil.  289;  Stanley  v.  Davenport,  54 
Iowa,  463,  37  Am.  Rep.  216,  2  N.  W.  1064, 
6  N.  W.  706;  Williams  v.  New  York  C.  R. 
Co.  16  N.  Y.  97,  69  Am,  Dec  651 ;  Imlay  v. 
Union  Branch  R.  Co.  26  Conn.  249,  68  Am. 
Dec.  392;  Starr  v.  Camden  d  A.  R.  Co.  24 
N.  J.  L.  592;  Columbus,  H.  V.  d  T.  R.  Co.  ▼. 
Gardner,  45  Ohio  St.  309,  13  N.  E.  69;  Weyl 
V.  Sonoma  Valley  R.  Go.  09  Cal.  202,  10  Pae. 
610;  Atchison  d  N.  R.  Co.  v.  Boemer,  34 
Neb.  240,  33  Am.  St.  Rep.  637,  51  N.  W. 
842;  Denver  Circle  R.  Co.  v.  Nestor,  10 
Colo.  403,  15  Pac.  714;  White  v.  Northwest- 
ern N.  C.  R.  Co.  113  N.  C.  610,  22  L.  R.  A. 
627,  37  Am.  St.  Rep.  639,  18  S.  E.  330; 
South  Carolina  R.  Co.  v.  Steiner,  44  Ga. 
546;  Ford  v.  Chicago  d  N.  W.  R.  Co.  14 
Wis.  610,  80  Am.  Dec.  791;  Cooley,  Const. 
Lim.  6th  ed.  676;  1  Dill.  Mun.  Corp.  §  725; 
Elliott,  Roads  &  Streets,  p.  529;  Mills,  Em. 
Dom.  §  1011. 

While  damages  for  mere  personal  annoy- 
ance or  inconvenience,  such  as  are  suiTered 
by  the  public  at  large,  are  not  recoverable, 
yet,  whenever  any  part  of  the  property  of  a 
citizen  is  taken  for  public  use,  such  incon- 
venience and  annoyance  are  construed  as  af- 
fecting the  citizen's  right  of  the  enjoyment 
of  his  property  as  a  home,  and  as  depreciat- 
ing its  general  market  value. 

Baltimore  d  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  331,  27  L.  ed.  744,  2  Sup. 
Ct.  Rep.  719;  Chicago  v.  Taylor,  125  U.  S. 
161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep.  820; 
Chicago  d  E.  I.  R.  Co.  v.  McAuley.  121  111. 
160,  11  N.  E.  67;  Chicago  d  E.  I.  R.  Co.  v. 
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Loeh,  118  111.  203,  59  Am.  Rep.  341,  8  X.  E. 
460 ;  Campbell  v.  Metropolit<in  Street  R.  Co. 
82  Ga.  320,  9  S.  £.  1078. 

Steam  and  interburban  electric  railroadR 
are  common  carriers,  poesessing  the  same 
identical  powers,  and,  being  quasi  public 
corporations,  therefore  owe  the  same  recip- 
rocal duties  to  the  public.  Each  may  be 
compelled  to  carry  freight. 

2  Elliott,  Railroads,  §  640;  State  ex  ret. 
At  teat  er  \.  Delaware,  L,  &  W,  R.  Co,  48  N. 
J.  L.  65,  57  Am.  Rep.  543,  2  Atl.  803; 
Scofield  V.  Lake  Shore  d  M.  8,  R.  Co.  43 
Ohio  St.  571,  54  Am.  Rep.  846,  3  N.  E.  907; 
Central  U,  Teleph.  Co,  v.  State,  118  Ind. 
194,  10  Am.  St.  Rep.  114,  19  N.  E.  604; 
Central  U,  Teleph.  Co.  v.  State,  123  Ind. 
113,  24  N.  E.  215;  Richmond  Xatural  Gas 
Co.  V.  Claioson,  155  Ind.  659,  51  L.  R.  A. 
744,  58  N.  E.  1049:  Railroad  Comrs.  v. 
Portland  d  O.  C.  jB.  Co.  63  Me.  269,  18  Am. 
Rep.  208;  Union  P.  R.  Co.  v.  Hall,  91  U.  S. 
343,  23  L.  ed.  428 ;  United  Slates  Exp.  Co. 
V.  Rush,  24  Ind.  403;  Lake  Erie  d  W.  R.  Co. 
V.  Condon,  10  Ind.  App.  538,  38  N.  E.  71; 
Chicago,  St.  L.  d  P.  R.  Co.  v.  Wolcott,  141 
Ind.  267,  50  Am.  St.  Rep.  320,  39  N.  E.  451 ; 
Louisville,  E.  d  St.  L.  Consol.  R.  Co.  v.  Wil- 
son, 132  Ind.  517,  18  L.  R.  A.  105,  32  N.  E. 
311. 

Steam  railroads  and  interurban  electric 
railroads  may  be  compelled  to  make  connec- 
tions and  interchange  their  business  with 
one  another. 

Stilltcater  d  M.  Street  R.  Co.  v.  Boston  d 
M.  R.  Co.  171  N.  Y.  689,  59  L.  R.  A.  489,  64 
N.  E.  511. 

It  is  the  business  done,  and  not  the  power 
used,  which  determines  the  character  of  the 
railroad,  and  distinguishes  the  ordinary 
commercial  railroad  from  the  street  rail- 
road. 

Booth,  Street  Railways,  S  1;  Elliott, 
Roads  k  Streets,  pp.  557,  558;  Williams  v. 
City  Electric  Street  R.  Co.  41  Fed.  666; 
Manhattan  Trust  Co.  v.  Sioux  City  Cable 
R.  Co.  68  Fed.  82;  2  Booth,  Priv.  Corp.  §  403; 
Carli  V.  Stillwater  Street  R.  d  Transfer  Co. 
28  Minn.  373,  41  Am.  Rep.  290,  10  N.  W. 
205 ;  Schaaf  v.  Cleveland,  M.  d  S.  R.  Co.  66 
Ohio  St.  215,  64  N.  E.  145;  Louisville  d  P. 
R.  Co.  V.  Louisville  City  R.  Co.  2  Duv.  178 ; 
Malott  V.  Collinsville,  C.  d  E.  St.  L.  Elec- 
tric R.  Co.  47  C.  C.  A.  346,  108  Fed.  313. 

The  distinctive  and  essential  difference  be- 
tween a  street  railroad  and  an  ordinary 
commercial  railroad  is  that  the  former  car- 
ries passengers  only,  while  the  latter  carries 
both  passengers  and  property. 

Booth,  Street  Railways,  §  1;  Elliott, 
Roads  &  Streets,  pp.  667,  568 ;  Joyce,  Electric 
Law,  §  2690;  Funk  v.  St.  Paul' City  R.  Co. 
61  Minn.  435,  29  L.  R.  A.  208,  52  Am.  St. 
Rep.  608,  63  N.  W.  1099. 
60  L.  R.  A. 


An  electric  interurban  railroad  company^ 
authorized  to  carry  freight  is  a  railroad  cor- 
poration, as  recognized  by  the  statutes  of 
the  state,  for  all  purposes  relating  to  the 
power  of  eminent  domain. 

Malott  V.  Collinsville,  C.  d  E.  St.  L.  Elec- 
tric R.  Co.  47  C.  C.  A.  345,  108  Fed.  313. 

It  is  an  additional  burden  or  servitude 
upon  the  street,  and  may  be  enjoined,  at  the 
suit  of  an  abutting  owner,  from  constructing 
or  operating  such  road  until  damages  are 
assessed  and  tendered. 

Chicago  d  N.  W.  R.  Co.  ▼.  Milwaukee,  R. 
d  K.  Electric  R.  Co.  95  Wis.  661,  37  L.  R. 
A.  856,  CO  Am.  St.  Rep.  138,  70  N.  W.  678 ; 
Schaaf  v.  Cleveland,  M.  d  S.  R.  Co.  66  Ohio 
St.  215,  64  N.  E.  145;  Rische  v.  Texas 
Transp.  Co.  27  Tex.  Civ.  App.  33,  66  S.  W. 
324. 

An  injunction  is  always  the  proper  rem- 
edy to  prevent  the  unlawful  appropriation^ 
of,  or  damages  to,  private  property  for  pub- 
lic purposes. 

Sidener  ▼.  Norristoum,  H.  d  St.  L.  Tump^ 
Co.  23  Ind.  623;   Hardinsburg  v.  Cravens, 

148  Ind.  1,  47  N.  E.  153;  Ft.  Wayne  v.  Ft. 
Wayne  d  J.  R.  Co.  149  Ind.  25,  48  N.  fe.  342 ; 
Terre  Haute  v.  EvansviUe  d  T.  H.  R.  Co. 

149  Ind.  174,  37  L.  R.  A.  189,  46  N.  E.  77; 
Lake  Erie  d  W.  R.  Co.  v.  Young,  135  Ind. 
426,  41  Am.  St.  Rep.  430,  35  N.  E.  177;  Xeia 
Albany  v.  White,  100  Ind.  206;  Elliott, 
Roads  &  Streets,  p.  536;  2  Elliott,  Rail- 
roads, §  630;  Cox  V.  Louisville,  N.  A.  d  C. 
R.  Co.  48  Ind.  178 ;  Chicago  d  G.  S.  R.  Co, 
V.  Jones,  103  Ind.  386,  6  K  E.  8;  Midland 
R.  Co.  V.  Smith,  113  Ind.  233,  15  N.  E. 
256;  Porter  v.  Midland  R.  Co.  126  Ind.  476,. 
26  N.  E.  566;  Peck  v.  Schenectady  R.  Co, 
67  App.  Div.  359,  73  N.  Y.  Supp.  794; 
Chicago  d  N.  W.  R.  Co.  ▼.  Milwaukee,  R.  d 
K.  Electric  R.  Co.  95  Wis.  561,  37  L.  R.  A. 
866,  60  Am.  St.  Rep.  136,  70  N.  W.  678: 
Schaaf  v.  Cleveland,  M.  d  8.  R.  Co.  66 
Ohio  St.  215,  64  N.  E.  145;  Highland  Ave. 
d  Belt  R.  Co.  V.  Matthews,  99  Ala.  24,  14 
L.  R.  A.  462,  10  So.  267;  Birmingham 
Traction  Co.  v.  Birmingham  R.  d  Electric 
Co.  119  Ala.  129,  24  So.  368;  O'Connor  v. 
Southern  P.  R.  Co.  122  Cal.  681,  65  Pac  688. 

Messrs.  Olds  A  Dousl^man,  for  appel- 
lee: 

A  street  railway,  whether  urban,  subur- 
ban, or  interurban.  is  not  an  additionaT 
servitude  on  the  street  of  a  city  in  Indiana. 

Chicago  d  C.  Terminal  R.  Co.  v.  Whiting. 
H.  d  E.  C.  Street  R.  Co.  139  Ind.  297,  26 
L.  R.  A.  337,  47  Am.  St.  Rep.  264,  38  N.  E. 
604;  Magee  v.  Ovcrshiner,  150  Ind.  127,  40' 
L.  R.  A.  370,  65  Am.  St.  Rep.  358,  49  N".  E. 
951 ;  Coburn  v.  New  Teleph.  Co.  166  Ind.  90, 
52  L.  R.  A.  671,  .59  N.  E.  324;  Eichels  v. 
Evansville  Street  R.  Co.  78  Ind.  261,  41  Am. 
Rep.  561 ;  T^^ctcell  v.  Minneapolis,  L.  d  M.  R. 
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<^o.  35  Minn.  112,  69  Am.  Rep.  303,  27  N.  W. 
S39;  McQuaid  v.  Portland  d  V.  R.  Co,  18 
Or.  237,  22  Pac.  899;  Paquet  v.  Mt,  Tabor 
atreet  H.  Co.  18  Or.  233,  22  Pac.  906; 
Montgomery  v.  Santa  Ana  Westminster  R. 
Co.  104  Cal.  186,  25  L.  R.  A.  654,  43  Am. 
St.  Rep.  89,  37  Pac.  786;  San  Antonio  Rapid 
Transit  Street  R,  Co.  v.  Limburger,  88  Tex. 

79,  53  Am.  St.  Rep.  730,  30  S.  W.  533; 
Ehret  v.  Camden  d  T.  R.  Co.  61  N.  J.  Eq. 
171,  47  Atl.  562;  Ranken  v.  St.  Louis  d  B. 
Huhurban  R.  Co.  98  Fed.  479;  Green  v.  City 
■iSc  Suburban  R.  Co.  78  Md.  294,  44  Am.  St. 
Rep.  288,  28  Atl.  626. 

A  street  railway  is  no  additional  burden 
upon  a  street. 

Eichels  v.  Eeansville  Street  R.  Co.  78  Ind. 
261.  41  Am.  Rep.  561;  Chicago  d  C.  Termi- 
nal R,  Co.  V.  Whiting,  H.  d  E.  C.  Street  R. 
Co.  139  Ind.  297,  26  L.  R.  A.  337,  47  Am. 
St.  Rep.  264,  38  N.  E.  604;  Magee  v.  Over- 
^hiner,  150  Ind.  127,  40  L.  R.  A.  370,  65  Am. 
St.  Rep.  358,  49  N.  E.  951 ;  Cobum  v.  New 
Teleph.  Co.  156  Ind.  90,  52  L.  R.  A.  671,  59 
N.  E.  324;  Elliott  v.  Fair  Haven  d  W.  R. 
Co.  32  Ck>iin.  679;  Hiss  v.  Baltimore  d  H. 
Pass.  R.  Co.  52  Md.  242,  36  Am.  Rep.  371; 
Atty.  Oen.  v.  Metropolitan  R.  Co.  125  Mass. 
515,  28  Am.  Rep.  264 ;  Hobart  v.  MihooAikee 
City  R.  Co.  27  Wis.  194,  9  Am.  Rep.  461 ; 
Cincinnati  d  8.  G.  Ave.  Street  R.  Co.  v. 
CumminsviUe,  14  Ohio  St.  523;  Jersey  City 
d  B.  R.  Co.  V.  Jersey  City  d  H.  Horse 
It.  Co.  20  N.  J.  Eq.  61;  Savannah'  d 
T.  R.  Co.  V.  Savannah,  45  Ga.  602; 
Brotni  V.  Duplessis,  14  La.  Ann.  854;  Car- 
son V.  Central  R.  Co.  36  Cal.  325 ;  Texas  d 
P.  R,  Co.  V.  Rosedale  Street  R.  Co.  64  Tex. 

80,  53  Am.  Rep.  739;  Taggart  v.  Newport 
Street  R.  Co.  16  R.  I.  668,  7  L.  R.  A.  205, 
19  Atl.  326;  WiUiams  v.  City  Eleotric 
Street  R.  Co.  41  Fed.  656;  Nichols  v.  Ann 
Arbor  d  T.  Street  R.  Co.  87  Mich.  361,  16 
L.  R.  A.  371,  49  N.  W.  538;  Lockhart  v. 
Craig  Street  R.  Co.  139  Pa,  419,  21  Atl.  26; 
Birmingham  Traction  Co.  v.  Birmingham  R. 
d  ElectHo  Co.  119  Ala.  137,  43  L.  R.  A.  233, 
24  So.  502;  Chicago,  B.  d  Q.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  166  111.  255,  29  L.  R. 
A.  485,  40  N.  E.  1008;  Taylor  v.  Ports- 
mouth, K.  d  Y.  Street  R.  Co.  91  Me.  193, 
64  Am.  St.  Rep.  216,  39  Atl.  560;  Snyder  v. 
Ft.  Madison  Street  R.  Co.  105  Iowa,  284,  41 
L.  R.  A.  345,  75  N.  W.  179 ;  Placke  v.  Union 
Depot  R.  Co.  140  Mo.  634,  41  S.  W.  915; 
San  Antonio  Rapid  Transit  Street  R.  Co.  v. 
Limburger,  88  Tex.  79,  53  Am.  St.  Rep.  731, 
30  S.  W.  533;  Finch  v.  Riverside  d  A.  R.  Co. 
87  Cal.  597,  25  Pac.  765;  Doane  ▼.  Lake 
Street  Elev.  R.  Co.  165  111.  510,  36  L.  R.  A. 
97,  56  Am.  St.  Rep.  265,  46  N.  E.  520 ;  Gen- 
eral Electric  R.  Co.  v.  Chicago  d  W.  I.  R. 
Co.  184  111.  588,  56  N.  E.  963 ;  Reid  v.  Nor- 
folk City  R.  Co.  94  Va.  117,  36  L.  R.  A.  274, 
€6  L.  R,  A. 


64  Am.  St.  Rep.  708,  26  S.  E.  428;  Mont- 
gomery V.  Santa  Ana  We-stminster  R.  Co, 
104  Cal.  180,  26  L.  R.  A.  654,  43  Am.  St. 
Rep.  89,  37  Pac.  786;  Paquet  v.  Mt.  Tabor 
Street  R.  Co.  18  Or.  233,  22  Pac.  906;  Mc- 
Quaid V.  Portland  d  V.  R.  Co.  18  Or.  237, 
22  Pac.  899 ;  Newell  v.  Minneapolis,  L.  d  M. 
R.  Co.  35  Minn.  112,  59  Am.  Rep.  303,  27  N. 
W.  839. 

A  street  railroad  company,  when  granted 
authority  by  contract  by  a  city  to  construct 
a  street  railway  along  and  upon  its  public 
streets,  has  the  right  to  construct  and  op- 
erate a  street  railway  along  and  upon  the 
streets  covered  by  its  franchise  and  license 
granted  by  the  city;  and  courts  cannot  in- 
terfere or  set  aside  the  contract  on  the 
ground  that  it  is  against  public  policy  or  an 
unreasonable  exercise  of  power. 

A  Coal-Float  v.  Jeffersonville,  112  Ind.  15, 
13  N.  E.  115;  Skaggs  v.  Martinsville,  140 
Ind.  476,  33  L.  R.  A.  781,  49  Am.  St.  Rep. 
209,  39  N.  E.  241 ;  Shea  ▼.  Munoie,  148  Ind. 
14,  46  N.  E.  138;  Indianapolis  v.  Navin,  151 
Ind.  139,  41  L.  R.  A.  337,  47  N.  E.  525,  61 
N.  E.  80;  3  Elliott,  Railroads,  §  1081; 
Hinchm^n  v.  Pater  son  Horse  R.  Co.  17  N. 
J.  Eq.  75,  86  Am.  Dec.  252. 

The  use  of  a  public  street  in  a  city  for 
street-railway  purposes  is  one  of  the  uses 
contemplated  at  the  time  the  street  was  ded- 
icated, and  is  but  a  new  method  of  enjoying 
an  old  and  ever  existing  use. 

Magee  v.  Overshiner,  150  Ind.  127,  40  L. 
R.  A.  370,  65  Am.  St.  Rep.  358,  49  N.  E. 
951 ;  Cobum  v.  New  Teleph.  Co.  156  Ind.  90, 
52  L.  R.  A.  671,  59  N.  E.  324;  Chicago  d  C. 
Terminal  R.  Co.  v.  Whiting,  H.  d  E.  C. 
Street  R.  Co.  139  Ind.  297,  26  L.  R.  A.  337, 
47  Am.  St.  Rep.  264,  38  N.  E.  604;  Eichels 
V.  Evansville  Street  R.  Co.  78  Ind.  261,  41 
Am.  Rep.  501 ;  Hifichman  v.  Pater  son  Horse 
R.  Co.  17  N.  J.  Eq.  75,  86  Am.  Dec.  252. 

Streets  and  highways  are  dedicated  for 
the  accommodation  of  public  travel,  traffic, 
and  communication. 

Cobum  V.  New  Teleph.  Co.  156  Ind.  90,  52 
L.  R.  A.  671,  59  N.  E.  324;  Magee  v.  X)ver- 
shinor,  160  Ind.  127,  40  L.  R.  A.  370,  65 
Am.  St.  Rep.  368,  49  N.  E.  951 ;  Julia  Bldg. 
Asso.  V.  Bell  Teleph.  Co.  88  Mo.  268,  67  Am. 
Rep.  396;  Cincinnati  Inclined  Plane  R.  Co. 
V.  City  d  Suburban  Teleg.  Asso.  48  Ohio  St. 
390,  12  L.  R.  A.  534,  29  Am.  St.  Rep.  559, 
27  N.  E.  890;  Elliott,  Roads  &  Streets,  pp. 
12,  629. 

One  of  the  primary  uses  of  streets  is  the 
transportation  of  property,  as  well  as  of 
persons;  and  the  fact  that  property  is  car- 
ried in  a  street  car  or  vehicle  lawfully  upon 
the  street  does  not  constitute  an  additional 
burden. 

Newell  V.  Minneapolis,  L.  d  M.  R.  Co.  36 
Minn.  112,  59  Am.  Rep.  303,  27  N.  W.  839; 
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San  Antonio  Rapid  Transit  Street  R,  Co. 
V.  Limhurger,  88  Tex.  79,  53  Am.  St.  Rep. 
731,  30  S.  W.  633;  Montgomery  v.  Santa 
Ana  Westminster  R,  Co,  104  Cal.  186,  25  L. 
R.  A.  664,  43  Am.  St.  Rep.  89,  37  Pac  786 ; 
McQuaid  v.  Portland  d  V.  R.  Co.  18  Or.  237, 
22  Pac.  899;  Paquet  v.  Mt.  Tabor  Street  R. 
Co,  18  Or.  233,  22  Pac.  906;  Chicago  d  C, 
Terminal  R.  Co,  v.  Whiting,  H,  d  E,  C. 
Street  R,  Co,  139  Ind.  297,  26  L.  R.  A.  337, 
47  Am.  St.  Rep.  264,  38  N.  E.  604. 

The  city  of  Fort  Wayne  has  the  power  to 
permit  the  use  of  its  streets  for  street-rail- 
way purposes,  and  such  contract  between 
the  city  and  street  railway,  designating  the 
terms,  conditions,  and  extent  of  the  use  of  a 
street  by  a  street  railway  company,  limits 
the  use  of  the  street  to  the  purposes  desig- 
nated in  the  contract. 

Bums's  Stat.  (Ind.)  1901,  S§  4117,  If  8, 
6468a;  Indianapolis  v.  Namn,  161  Ind.  139, 
41  L.  R.  A.  337,  47  N.  E.  526,  51  N.  E.  80; 
St.  Louis  d  M,  River  R,  Co,  v.  Kirhvoood, 
159  Mo.  239,  63  L.  R.  A.  300,  60  S.  W.  110; 
Western  Paving  d  Supply  Co,  v.  Citizens' 
Street  R.  Co.  128  Ind.  525,  10  L.  R.  A.  770, 
25  Am.  St.  Rep.  462,  26  N.  E.  188,  28  N.  E. 
88;  2  Dill.  Mim.  Corp.  §  706;  Allegheny 
V.  Millville,  E,  d  S,  Street  R,  Co,  159  Pa. 
411,  28  Atl.  202;  3  Elliott,  Railroads,  § 
1081;  Elliott,  Roads  &  Streets,  p.  565. 

Damages  are  not  recoverable  by  an  indi- 
vidual for  such  annoyance  and  inconvenience 
as  are  suffered  by  the  general  public. 

McCowan  v.  Whitesides,  31  Ind.  235; 
Cummins  v.  Seymour,  79  Ind.  491,  41  Am. 
Rep.  618;  Terre  Haute  d  L.  R,  Co,  ▼.  Bis- 
sell,  108  Ind.  113,  9  N.  E.  144;  Dwenger  v. 
Chicago  d  G.  T.  R.  Co,  98  Ind.  163;  High, 
Inj.  3d  ed.  §  762. 

The  location  of  a  railroad  adjacent  to 
one's  property,  but  not  upon  the  same,  does 
not  constitute  a  taking  of  private  property 
for  which  he  is  entitled  to  have  damages  as- 
sessed and  paid. 

Indiana,  B,  d  W,  R,  Co,  v.  Eherle,  110 
Ind.  642,  69  Am.  Rep.  22f6,  11  N.  E.  467; 
Dwenger  v.  Chicago  d  O.  T,  R.  Co.  98  Ind. 
163;  Haslett  v.  New  Albany  Belt  d  Termi- 
nal R.  Co,  7  Ind.  App.  603,  34  N.  E.  846; 
Evansville  d  R,  R,  Co.  v.  Charlton,  6  Ind. 
App.  66,  33  N.  E.  129;  Kennett's  Petition, 
24  N.  H.  139;  Northern  Transp.  Co,  v.  Chi- 
cago, 99  U.  S.  636,  26  L.  ed.  336;  Shaubut 
V.  St.  Paul  d  8,  C.  ft.  Co.  21  Minn.  502; 
High,  Inj.  §  827,  p.  631. 

Street  railroad  companies  are  not  common 
carriers  of  property,  and  only  become  com- 
mon carriers  of  such  property  as  they  en- 
gage in  carrying,  or  hold  themselves  out  as 
engaged  in  carrying. 

1    Elliott,    Railroads,    §    6;    Hutchinson, 
Carr.  §  47;  Levi  v.  Lynn  d  B,  R,  Co,  11 
Allen,  300,  87  Am.  Dec.  713. 
66  L.  R.  A. 


Messrs.  F.  Winter,  J.  A.  Van  OidoU 
F.  E.  Matson,  and  Arthnr  IXT.  Bradj^ 

also,  for  appellee: 

The  primary  and  dominant  purpose  for 
which  highways  are  established  is  to  facili- 
tate travel  and  transportation. 

Lostutter  v.  Aurora,  126  Ind.  436, 12  L.  Iw 
A.  269,  26  N.  E.  184;  Cincinnati  Inclined 
PUme  R.  Co.  v.  City  d  Suburban  Teleg. 
Asso.  48  Ohio  St.  390,  12  L.  R.  A.  534,  2» 
Am.  St.  Rep.  659,  27  N.  E.  890;  Callen  v. 
Columbus  Edison  Electric  Light  Co.  66  Ohio 
St.  166,  68  L.  R.  A.  782,  64  N.  E.  141 ;  Houe 
V.  West  End  Street  ft.  Co,  167  Mass.  46,. 
44  N.  E.  386;  CaXlanan  v.  Oilman,  107  N.  \\ 
360,  1  Am.  St.  Rep.  831,  14  N.  E.  264: 
Palmer  v.  Larchmont  Electric  Co,  158  N".  Y. 
231,  43  L.  R.  A.  672,  52  N.  E.  1092;  Booth, 
Street  Railways,  §§  75,  76. 

The  methods  of  using  a  highway  presumei} 
to  have  been  contemplated  when  such  high- 
way was  dedicated  to,  or  otherwise  acquired 
by,  the  public,  are  not  merely  those  prevail- 
ing or  known  at  the  time  of  such  dedication 
or  other  acquisition,  but  include  also  such 
as  may  afterward  become  known  with  the 
advance  of  science  or  the  arts. 

Magee  v.  Overshiner,  150  Ind.  127,  40  L« 
^.  A.  370,  65  Am.  St.  Rep.  358,  49  N.  E. 
951 ;  Cobum  v.  New  Teleph.  Co,  156  Ind.  90, 
52  L.  R.  A.  671,  59  N.  E.  324;  People  v. 
Eaton,  100  Mich.  208,  24  L.  R.  A.  721,  6^ 
N.  W.  146;  Halsey  v.  Rapid  Transit  Street 
ft.  Co.  47  N.  J.  Eq.  380,  20  Atl.  859 ;  Cater 
V.  Northwestern  Teleph,  Exch,  Co,  60  Minn. 
639,  28  L.  R.  A.  310,  51  Am.  St.  Rep.  543, 
63  N.  W.  Ill;  Cincinnati  Inclined  Plane  ft. 
Co,  V.  City  d  Suburban  Teleg,  Asso.  48  Ohio 
St.  390,  12  L.  R.  A.  634, 29  Am.  St.  Rep.  559,. 
27  N.  E.  890;  Eustis  v.  Milton  Street  ft.  Co. 
183  Ma«s.  586,  67  N.  E.  663 ;  Moses  v.  Pitts- 
burgh, Ft.  W,  d  C,  ft.  Co,  21  111.  516  ^ 
Cooley,  Const.  Lim.  6th  ed.  682;  Elliott,. 
Roads  &  Streets,  2d  ed.  §  698. 

The  public  easement  is  much  broader  in 
the  case  of  an  urban,  than  of  a  suburban, 
highway. 

Kincaid  v.  Indianapolis  Natural  Gas  Co. 
124  Ind.  577,  8  L.  R.  A.  602,  19  Am.  St.  Rep. 
113,  24  N.  E.  1066;  Lostutter  v.  Aurora, 
126  Ind.  436,  12  L.  R.  A.  259,  26  N.  E.  184 ; 
Magee  v.  Overshiner,  160  Ind.  127,  40  L.  R. 
A.  370,  66  Am.  St.  Rep.  358,  49  N.  E.  951 ;  2 
Dill.  Mun.  Corp.  4th  ed.  §  688;  1  Am.  & 
Eng.  Eno.  Law,  2d  ed.  pp.  237-241;  Mont- 
gomery V.  Santa  Ana  Westminster  ft.  Co. 
104  Cal.  186,  26  L.  R.  A.  654,  43  Am.  St. 
Rep.  89,  37  Pac.  786. 

The  ownership  of  lands  occupied  by  a 
street  is,  for  all  substantial  purposes,  in 
the  public. 

Hoboken  Land  d  Improv.  Co.  v.  Hoboken^ 
36  N.  J.  L.  540;  Halsey  v.  Rapid  Transit 
Street  R,  Co,  47  N.  J.  Eq.  380,  20  Atl.  859;. 
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Sullivan  r.  'Sorth  Hudson  County  R.  Co.  51 
X.  J.  Ll  518,  18  All.  689. 

A  street  railroad  constructed  in  a  street 
under  due  authority  is  a  modern,  improved 
method  of  using  such  street,  consistent  with 
and  in  furtherance  of  the  primary  purpose 
of  the  street,  and,  whether  operated  by 
horse,  steam,  cable,  or  electric  power,  does 
not  impose  a  new  burden  on  the  fee  of  the 
abutting  owners. - 

Eichela  v.  EvansvilJe  Street  R,  Co,  78  Ind. 
261,  41  Am.  Rep.  561 ;  Broton  ▼.  Duplessia, 
14  La.  Ann.  854;  Elliott  v.  Fair  Haven  d 
W,  R.  Co.  32  Conn.  579;  Hohart  v.  Mil- 
icaukee  City  R.  Co,  27  Wis.  194,  9  Am.  Rep. 
461;  Grand  Rapids  d  L  R,  Co,  v.  Heisel,  38 
Mich.  62,  31  Am.  Rep.  306;  Booth,  Street 
Railways,  §§  82,  85,  87;  1  Am.  &  Eng. 
Enc  law,  2d  ed.  p.  228;  Yanderlip  v. 
Grand  Rapids,  16  Am.  St.  Rep.  613,  note, 
73  Mich.  522,  3  L.  R.  A.  247,  41  N.  W. 
677;  2  Dill.  Mun.  Corp.  4th  ed.  §  722; 
yicAob  ▼.  Ann  Arbor  d  Y,  Street  R.  Co. 
87  Mich.  361,  16  L.  R.  A.  371,  49  N.  W. 
538;  Briggs  v.  Lewiston  d  A.  Horse  R,  Co, 
79  Me.  363,  1  Am.  St.  Rep.  316,  10  Atl.  47 ; 
Williams  v.  City  Electric  Street  R,  Co,  41 
Fed.  556;  Netcell  ▼.  Minneapolis,  L.  d  M, 
R.  Co,  35  Minn.  112,  59  Am.  Rep.  303,  27 
X.  W.  839;  Montgomery  v.  Santa  Ana 
Westminster  R,  Co,  104  Cal.  186,  25  L.  R. 
A.  654,  43  Am.  St.  Rsp,  89,  37  Pac  786; 
Paquet  ▼.  Mt,  Tabor  Street  R,  Co,  18  Or. 
233,  22  Pac.  906;  McQuaid  y.  Portland  d 
V,  R.  Co,  18  Or.  237,  22  Pac.  899;  La  Crosse 
City  R,  Co,  r,  Higbee,  107  Wis.  389,  51  L. 
R.  A.  923,  83  N.  W.  701;  People  v.  Kerr, 
27  N.  Y.  188. 

Cable  power. 

Rafferty  ▼.  Centred  Traction  Co,  147  Pa. 
579,  30  Am.  St.  Rep.  763,  23  Atl.  884; 
Booth,  Street  Railways,  §  84. 

Electric  power. 

Chicago  d  C.  Terminal  R.  Co,  v.  Whiting, 
H.  d  E,  C.  Street  R,  Co.  139  Ind.  297,  26 
L.  R.  A.  337,  47  Am.  St.  Rep.  264,  38  N.  E. 
604,  151  Ind.  577,  46  N.  E.  999;  Magee  t. 
OversUner,  150  Ind.  127,  40  L.  R.  A.  370, 

65  Am.  St.  Rep.  358,  49  N.  E.  951 ;  Loner- 
gan  v.  La  Fayette  Street  R,  Co,  (Ind.)  3 
Am.  Elec  Cas.  277;  Rafferty  ▼.  Central 
Traction  Co.  147  Pa.  579,  30  Am.  St.  Rep. 
763,  23  Atl.  884;  Reid  ▼.  Norfolk  City  R, 
Co.  94  Va.  117,  36  L.  R.  A.  274,  64  Am.  St. 
Rep.  708,  26  S.  E.  428;  Detroit  City  R,  Co, 
V.  Mills,  85  Mich.  634,  48  N.  W.  1007 ;  Peo- 
ple ex  rel.  Kunze  v.  Ft,  Wayne  d  E,  R,  Co, 
92  Mich.  522,  16  L.  R.  A.  752,  52  N.  W. 
1010;  Taggart  v.  Newport  Street  R,  Co,  16 
R.  I.  668,  7  L.  R.  A.  205,  19  Atl.  326; 
San  Antonio  Rapid  Transit  Street  R,  Co.  v. 
Hmhurger,  88  Tex.  79,  53  Am.  St.  Rep. 
730,  30  S.  W.  533;  Eustis  v.  Milton  Street 
R^  Co.  183  Mass.  586,  67   N.  E.  663;   La 

66  L.  R.  A. 


Crosse  City  R,  Co.  v.  Higbee,  107  Wis.  389, 

51  L.  R.  A.  923,  83  N.  W.  701 ;  1  Am.  A  Eng. 
Enc.  Law,  2d  ed.  p.  227 ;  Booth,  Street  Rail- 
ways, §  84. 

A  street  railway,  which,  by  its  lines,  con- 
nects various  towns  and  cities,  or,  in  other 
words,  an  interurban  street  railroad,  is 
not  an  additional  burden  on  a  street  or 
coimtry  highway. 

Chicago  d  C,  Terminal  R,  Co.  v.  Whiting, 
H.  d  E,  C.  Street  R,  Co.  139  Ind.  297,  26 
L.  R.  A.  337,  47  Am.  St.  Rep.  264,  38  N.  E. 
604,  151  Ind.  577,  46  N.  E.  99fr;  Nichols  v. 
Ann  Arbor  d  Y.  Street  R.  Co,  87  Mich. 
361,  16  L.  R.  A.  371,  49  N.  W.  538;  Austin 
V.  Detroit,  Y,  d  A,  A,  R.  Co.  (Mich.)  10 
Det.  L.  N.  421,  96  N.  W.  35;  Canastota 
Knife  Co,  v.  Newington  Tramway  Co,  69 
Conn.  146,  36  Atl.  1107;  Newell  v.  Minneap- 
olis, L.  d  M,  R.  Co.  35  Minn.  112,  59  Am. 
Rep.  303,  27  N.  W.  839;  Poole  v.  Falls 
Road  Electric  R,  Co.  88  Md.  533,  41  Atl. 
1009 ;  Southern  R.  Co.  y.  Atlanta  R,  d  Power 
Co.  Ill  Ga.  679,  51  L.  R.  A.  125,  36  S.  E. 
873;  Lonaconing  Midland  d  F,  R,  Co,  v. 
Consolidation  Coal  Co.  95  Md.  630,  53  Atl. 
420;  Birmingham  Traction  Co,  v.  Birming- 
ham R.  d  Electric  Co,  119  Ala.  137,  43  L. 
R.  A.  233,  24  So.  502;  Georgetown  d  L, 
Traction  Co.  y.  Mulholland,  25  Ey.  L.  Rep. 
678,  76  S.  W.  148;  Booth,  Street  Railways, 
§  54;  Lewis,  Em.  Dom.  2d  ed.  §  115i;  El- 
liott y.  Fair  Haven  d  W,  R,  Co.  32  Conn. 
579;  People  ew  rel,  Kunze  y.  Ft.  Wayne  d 
E,  R.  Co,  92  Mich.  522,  16  L.  R.  A.  752, 

52  N.  W.  1010;  Briggs  y.  Lewiston  d  A, 
Horse  R,  Co,  79  Me.  363,  1  Am.  St.  Rep. 
316,  10  N.  W.  47;  Taylor  y.  Portsmouth, 
K.  d  Y.  Street  R.  Co.  91  Me.  193,  64  Am. 
St.  Rep.  216,  39  Atl.  560;  Ranken  y.  St. 
Louis  d  B.  Suburban  R,  Co.  98  Fed^  479. 

Street  railways  which  connect  widely  sep- 
arated districts  are,  by  reason  of  the  growth 
of  population,  a  necessity  of  modem  life. 

Bonham  y.  Citizen's  Street  R,  Co,  158  Ind. 
106,  62  N.  E.  996;  Joyce,  Electric  Law,  f 
34L 

A  street  railway  on  which  freight  is  car- 
ried as  well  as  passengers  is  not  an  addi- 
tional burden  on  a  street  or  a  country  high- 
way. 

Montgomery  v.  Santa  Ana  Westminster 
R.  Co.  104  Cal.  186,  25  L.  R.  A.  654,  43  Am. 
St  Rep.  89,  37  Pac.  786;  Taylor  v.  Ports- 
mouth, K,  d  Y.  Street  R,  Co,  91  Me.  193, 
64  Am.  St.  Rep.  216,  30  Atl.  560;  Howe  y. 
West  End  Street  R,  Co.  167  Mass.  46,  44 
N.  E.  386;  White  y.  Blanchard  Bros.  Gran- 
ite Co.  178  Mass.  363,  59  N.  E.  1025;  Cin- 
cinnati d  H,  Electric  Street  R.  Co.  y.  Cin- 
cinnati, H,  d  L  R,  Co.  12  Ohio  C.  D.  113; 
State  V.  Dayton  Traction  Co,  18  Ohio  C.  C. 
490,  64  Ohio  St.  272,  60  N.  E.  291 ;  Nichol9^ 
V.  Ann  Arbor  d  Y.  Street  R.  Co.  87  Mich* 
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361,  16  L.  R.  A.  371,  49  N.  W.  538;  Austin 
V.  Detroit,  Y,  d  A,  A,  R.  Co.  (Mich.)  10 
Det.  L.  N.  421,  96  N.  W.  35;  Ban  Antonio 
}%apid  Transit  Street  R.  Oo.  v.  Limhurger, 
SS  Tex.  79,  53  Am.  St.  Rep.  730,  30  S.  W. 
533;  Lewis,  Em.  Dom.  2d  ed.  §  115  i/  Nellis, 
Street  Surface  Railroads,  p.  3. 

The  reason  why  an  ordinary  steam  rail- 
road is  held  to  be  an  additional  burden  on 
a  street,  and  a  street  railroad,  interurban 
or  local,  operated  as  such  railroads  have  al- 
ways been  and  are  now  being  operated  is 
held  not  to  be  such  a  burden^  is  not  because 
of  the  motive  power,  or  of  the  fact  that 
both  passengers  aad  freight  are  carried,  but 
because  such  a  steam  railroad  is  so  con- 
structed and  operated  as  practically  to  ex- 
clude the  usual  modes  of  using  the  street. 

Eichels  v.  Evansville  Street  JK.  Co,  78 
Ind.  261,  41  Am.  Rep.  561;  Taggart  v. 
Newport  Street  R,  Co.  16  R.  I.  668,  7  L.  R. 
A.  205,  19  Atl.  326;  Ford  v.  Chicago  A  N. 
W.  R.  Co,  14  Wis.  610,  80  Am.  Dec.  791; 
Howe  V.  West  End  Street  R,  Co,  167  Mass. 
46,  44  N.  E.  386 ;  White  v.  Blanchard  Bros, 
Granite  Co.  178  Mass.  363,  69  N.  E.  1025; 
East  End  Street  R,  Co,  v.  Doyle,  88  Tenn. 
747,  9  L.  R.  A.  100,  17  Am.  St.  Rep.  933, 
13  S.  W.  936;  Springfield  v.  Connecticut 
River  R.  Co.  4  Cush.  63;  Einchman  v.  Pat- 
er son  Horse  R,  Co.  17  N.  J.  Eq.  75,  86  Am. 
Dec.  262;  Briggs  v.  Lewiston  d  A.  Horse  R, 
Co,  79  Me.  363,  1  Am.  St.  Rep.  316,  10  Atl. 
47;  Stanley  v.  Davenport,  64  Iowa,  463, 
37  Am.  Rep.  216,  2  N.  W.  1064,  6  N.  W. 
706;  Tdewell  v.  Minneapolis,  L,  d  M.  R.  Co, 
35  Minn.  112,  59  Am.  Rep.  303,  27  N.  W. 
839;  Canastota  Knife  Co.  v.  Neufington 
Tramway  Co.  69  Conn.  146,  36  Atl.  1107; 
2  Dill.  Mun.  Corp.  4th  ed.  §  722;  Jones, 
Easements,  §  516;  Mills,  Em.  Dom.  §  205. 

Dowlins»  J*«  delivered  the  opinion  of  the 
-court: 

This  suit  was  brought  by  the  appellant 
against  the  appellee  to  enjoin  the  latter 
from  constructing  and  operating  an  interur- 
ban railway  over  that  part  of  Fulton  street, 
in  the  city  of  Ft.  Wayne,  upon  which  a  lot 
owned  by  appellant  abuts,  no  compensation 
for  such  appropriation  and  use  of  appel- 
lant's interest  in  the  land  so  appropriated 
having  been  assessed  and  tendered.  A  de- 
murrer to  the  complaint  for  want  of  suffi- 
<;ient  facts  was  sustained,  and,  upon  the 
refusal  of  the  plaintiff  below  to  plead  fur- 
ther, judgment  was  rendered  upon  the  de- 
murrer. From  this  judgment  the  plaintiff 
appeals,  and  he  assigns  the  ruling  on  the 
demurrer  for  error. 

Greatly  condensed,  the  material  facts 
stated  in  the  complaint  are  these:  The 
plaintiff  is,  and  for  several  years  has  been, 
the  owner  in  fee  simple  of  lot  No.  6,  in 
66L.R.  A. 


block  23,  in  Ewing's  Addition  to  the  city  of 
Ft.  Wayne.  On  said  lot  there  are  four 
large  <and  expensive  houses  fronting  cm  Ful- 
ton street,  used  as  residences.  .Said  lot  No. 
6  abuts  upon  the  east  line  of  said  street  for 
a  distance  of  150  feet,  and  the  plaintiff,  as 
such  abutting  owner,  has  title  to  all  that 
part  of  said  street  opposite  to  his  said  lot 
to  the  center  line  of  said  street,  subject  only 
to  the  public  easement  therein  for  the  usual 
and  ordinary  purpose  of  a  street.  The  de- 
fendant is  an  interurban  railway  company, 
organized  under  the  laws  of  this  state  for 
the  purpose  of  constructing  and  operating 
an  interurban  railroad  system  in  said  city 
of  Ft.  Wayne  and  its  vicinity,  and  from 
thence  to  the  cities  of  Huntington  and 
Wabash,  and  such  other  cities  and  ooim- 
ties  in  this  state  as  the  defendant  may  se- 
lect, and  to  connect  at  such  cities  and 
counties  with  other  railroads  in  this  and 
other  states.  Said  line  is  already  construct- 
ed from  the  city  of  Ft.  Wayne  to  the  city  of 
Huntington,  and  is  being  operated  by  the 
defendant.  The  extension  of  said  line  from 
the  city  of  Huntington  to  the  city  of  Wa- 
bash is  now  being  built,  and  is  nearly  com- 
pleted, and  the  defendant  intends  to  extend 
its  railroad  to  other  cities  and  counties  in 
this  state.  By  the  law  of  this  state  the  de- 
fendant is  authorized  to  transport  persons 
and  all  kinds  of  property  on  its  cars  along 
the  streets  of  the  cities  in  which  its  rail- 
road is  constructed  by  such  force  and  power 
as  such  cities  may  permit,  to  receive  tolls 
and  compensation  for  such  service,  and,  if 
necessary,  to  acquire  real  estate  for  the  use 
of  such  company  by  appropriation  and  con- 
demnation. The  city  of  Ft.  Wayne,  by  its 
board  of  public  works,  on  December  13, 
1900,  granted  to  George  Townsend,  William 
S.  Reed,  and  Charles  C.  Miller,  and  to  their 
successors  and  assigns,  permission  to  lay  a 
single  track  for  an  interurban  street  pas- 
senger railway  lin^  with  the  right  to  haul 
express  matter,  mail,  and  passenger  baggage 
in  connection  therewith,  to  be  operated  by 
electricity  or  other  improved  power,  to  be 
approved  by  said  board  of  public  works, 
with  all  proper  and  necessary  turnouts,  wire 
poles,  etc.,  in  and  upon  said  Fulton  street 
and  other  streets  of  said  city  of  Ft.  Wayne, 
and  over  that  part  of  said  Fulton  street  on 
which  plaintiff's  lot  abuts.  Said  railway  is 
to  be  constructed  from  the  city  of  Ft,  Wayne 
to  the  city  of  Huntington,  a  distance  of  25 
miles.  By  the  terms  of  the  said  grant 
from  the  city  of  Ft.  Wayne  the  motive  power 
is  at  all  times  to  be  ample  and  of  the  ap- 
proved kind;  the  cars  are  to  be  of  the  best 
pattern.  They  are  to  be  kept  dean,  well 
ventilated,  seated,  heated,  and  lighted.  They 
are  to  be  kept  painted  and  decorated  out- 
side and  inside  so  as  to  present  an  attrac- 
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tire  appearance.    They  are  to  be  designated 
as  express  and  passenger  cars.    The  express 
cars  are  to  be  used  exclusively  for  light  ex- 
press   matter,     passengers'    baggage,    and 
United  States  mail  matter.    The  passenger 
cars  are  to  be  used  for  hauling  passengers 
and  baggage,  light  express  matter,  and  Unit- 
^  States  mail  combined.    Unless  expressly 
auUiorized  by  the  board  of  public  works,  no 
train  of  more  tlian  one  car  shall  be  run  over 
said  line,  but  said  board,  upon  the  petition 
of  the  said  company,  may  permit  two  cars 
to  be  run.    The  said  company  is  required  to 
permit  other  interurban  or  suburban  compa- 
nies empowered  by  the  common  coxmcil  or 
board  of  public  works  of  the  city  of  Ft. 
Wayne  to  use  the  streets  of  that  city  for  the 
transportation  of  passengers,  express,  and 
United  States  mail,  to  use  its  tracks,  etc.  The 
contract  between  the  board  of  public  works  of 
said  city  of  Ft.  Wayne  and  the  said  Town- 
send,  Reed,  and  Miller  was  assigned  to  the 
defendant,  but  such  assignment  was  not  re- 
ported to  or  approved  by  said  board.    The 
defendant  is  claiming  that  it  is  not  prohib- 
ited by  its  agreement  with  the  city,  nor  by 
any  ordinance  of  said  city,  from  carrying 
freight  or  any  kind  of  property  on  its  rail- 
road through   said   streets.     Plaintiff   has 
never  consented  to  the  use  or  appropriation 
of  said  Fulton  street  in  front  of  his  premises 
by  said  defendant.     No  attempt  has  been 
made  to  obtain  his  consent  to  such  appro- 
priation and   use.     No  condemnation  pro- 
ceedings have  been  taken  by  the  defendant 
to  acquire  any  rights  in  said  street,  and  no 
damages  have  been  tendered  to  the  plaintiff 
for  such   appropriation   of   said   street   in 
front  of  his  said  lot.    The  defendant  threat- 
ens to  enter  upon  the  plaintiff's  premises  on 
said  street,  and  to  construct  its  said  rail- 
HMid,  to  lay  down  T  rails,  such  as  are  used 
by  steam  railroads,  to  erect  poles,  string 
wires,  etc.,  and  to  maintain  the  same  on 
said  street  and  on  plaintiff's  said  premises. 
Said  railroad  will  not  facilitate  or  aid  the 
usual  traffic  on  said  street,  but  is  intended 
to  and  will  gather  up  a  large  amount  of 
heavy  freight  and  traffic  from  different  parts 
of  the  country  in  cars  constructed  and  in- 
tended only  to  carry  such  freight,  which 
will  be  carried  by  the  defendant  along  said 
Fulton  street,  and  over  said  plaintiff's  prem- 
iss, in  heavy  cars  and  trains,  at  all  hours  of 
the  day  and  night,  which,  in  the  absence  of 
«aid  railroad,  woiUd  never  be  carried  along 
»id  street^  and  said  defendant  will  thereby 
prevent  and  destroy  the  usual  and  ordinary 
travel  and  traffic  on  said  street.    The  con- 
struction and  operation  of  said  railroad  by 
the  defendant  will  create  great  and  unusual 
noises  and  dust,  which  will  be  carried  by  the 


so  as  to  make  them  unfit  for  the  purposes 
for  which  they  were  designed.  They  will 
seriously  impede  and  endanger  Ingress  to 
and  egress  from  plaintiff's  said  premises, 
and  diminish  their  value  to  the  extent  of 
$10,000.  The  appropriation  and  use  of  the 
street  by  the  defendant  will  be  a  continual 
nuisance,  and  will  damage  said  premises  as 
aforesaid.  The  complaint  concludes  with  a 
prayer  that  the  defendant  be  enjoined  from 
excavating  said  street,  constructing  a  rail- 
road thereon,  and  from  operating  and  using 
the  same  for  the  transportation  of  freight, 
merchandise,  express,  or  mail  matter  on  the 
cars  of  the  defendant  along  said  Fulton 
street  over  plaintiff's  premises,  and  for  dam- 
ages in  the  sum  of  $10,000. 

The  board  of  public  works  of  the  city  of 
Ft.  Wayne  was  empowered  by  the  statute 
under  which  that  city  was  incorporated  to 
prescribe   the  terms   and   conditions   upon 
which  any  railroad  company  should  use  the 
streets  of  that  city  for  the  construction  and 
operation   of  its  railroad.     Bums*8  Anno. 
Stat.   1901,  §  4117;   Acts  1893,  chap.   115, 
§  63,  p.  236,  Amended  by  Acts  1899,  chap. 
104,   p.    138;   Dill.   Mun.   Corp.   4th   ed.   § 
706.    Such  board  did  enter  into  a  contract 
with  the  defendant  below,  and  the  rights, 
powers,  and  duties  of  the  defendant  in  the 
construction  and  operation  of  its  railroad 
on  and  through  the  streets  of  the  city  were 
defined  and  fixed  by  that  agreement.    It  will 
not  be  presumed  that  the  railroad  company 
will  violate  its  contract,  and  an  aJl^ation 
of  the  complaint  that  it  intends  to  do  so, 
in  advance  of  any  act  of  the  company  con- 
stituting   such    violation,    cannot    prevail 
against  the  presumption  of  good  faith  and 
fair  dealing.    "The  burden  is  on  the  appel- 
lant to  rebut  this  presumption  by  bringing 
forward  coimtervailing  facts,  not  by  plead- 
ing bare  conclusions  or  recitals.    Facts  are 
requisite  to  constitute  a  cause  of  action, 
and   they   are   wanting   in   this   instance." 
Lostutter  v.  Aurora,  126  Ind.  436,  439,  12 
L.  R.  A.  259,  26  N.  E.  184.    See  also  Aurora 
do  0,  R,  Oo,  V.  Laujrencehurgh,  56  Ind.  80; 
Aurora  d  0.  R.  Co,  v.  Miller,  66  Ind.  88; 
8 tote  ex  rel,  Cofer  v.  Kingan,  51  Ind.  142. 
To     determine     the     sufficiency    of     the 
grounds  upon  which  the  right  of  the  plain- 
tiff rests,  we  must  look  to  the  contract  be- 
tween the  city  and  the  railroad  company, 
and  not  to  the  allegations  of  expected  vio- 
lations of  that  agreement  by  the  company. 
If  the  use  of  the  streets  by  the  defendant 
in  the  manner  and  upon  the  conditions  de- 
scribed and  set  forth  in  the  contract  would 
not  create  a  new  and  additional  burden  up- 
on the  street,  and  a  deprivation  of  the  plain- 
tiff's beneficial  interest  therein,  then  he  is 


winds  into  plaintiff's  said  residences.  They  not  entitled  to  an  injunction  against  the 
^ill  shake  and  jar  said  dwelling  houses '  construction  of  the  railroad.  Future 
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breaches  of  that  contract,  or  violations  of 
its  terms  by  the  company,  resulting  in  spe- 
cial damage  to  the  property  of  the  plaintiff, 
may  hereafter .  entitle  him  to  maintain  an 
action  against  the  company  for  such  inju- 
ries; but  the  mere  anticipation  of  such 
breaches  and  injuries  cannot  authorize  the 
court  to  enjoin  the  construction  and  opera- 
tion of  the  railroad.  It  is  important,  then, 
to  ascertain  from  the  agreement  itself  what 
rights  in  the  use  of  the  streets,  and  in  Ful- 
ton street  among  them,  were  granted  to  the 
railroad  company,  and  upon  what  condi- 
tions the  company  was  authorized  to  use 
these  streets. 

It  appears  from  the  complaint  that  the 
contract  with  the  city  authorized  the  rail- 
road company  to  lay  and  maintain  a  single 
track  for  an  interurban  street  passenger  rail- 
way line  on  and  along  certain  streets  and 
avenues  of  the  city,  including  Fulton  street. 
The  kind  of  rail  to  be  laid  was  not  speci- 
fied, and  a  T  rail,  such  as  is  used  by  steam 
and  other  railroads,  may  be  adopted.  The 
company  was  also  granted  the  privilege  of 
constructing,  erecting,  and  maintaining  in 
connection  with  its  said  railroad  all  neces- 
sary turnouts,  switches,  feed  wires,  and 
poles.  The  road  is  to  be  operated  by  elec- 
tricity, and  the  power  is  at  all  times  to  be 
ample,  and  of  the  approved  kind.  The  cars 
are  to  be  of  the  best  pattern,  with  all  usual 
convoiiences  for  the  comfort  of  passengers. 
They  are  to  be  painted  and  decorated  on 
the  outside,  and  are  always  to  be  kept  in 
repair  and  made  attractive  in  appearance. 
They  are  to  be  designated  as  express  and 
passenger  cars.  Tlie  former  are  to  be  used 
exclusively  for  hauling  light  express  matter, 
passenger  baggage,  and  United  States  mail. 
The  latter  are  to  be  used  exclusively  for 
the  transportation  of  passengers  and  bag- 
gage, light  express  matter,  and  United 
States  mail  combined.  No  train  consisting 
of  more  than  one  car  is  to  be  run  over  said 
railroad,  except  that,  upon  petition  of  the 
company,  the  board  of  public  works  may  au- 
thorize the  running  of  a  train  of  two  cars. 
Will  the  construction  and  operation  of  such 
a  railroad  in  the  manner  prescribed,  and 
subject  to  the  conditicms  and  requirements 
we  have  set  out,  infringe  upon  the  rights  of 
the  plaintiff  in  Fulton  street  opposite  his 
property,  and  will  it,  if  so  constructed  and 
operated,  deprive  him  of  any  beneficial  in- 
terest in  the  street  to  which  he  Is  entitled? 
The  question  is  a  very  practical  one,  and  is 
to  be  determined  by  the  facts  of  the  case, 
and  not  upon  any  mere  theory  or  fiction  of 
law.  If  constructed  and  operated  in  the 
manner  described,  in  what  essential  particu- 
lar will  the  defendant's  railroad  differ  from 
an  ordinary  electric  street  railroad?  Both 
kinds  of  roads,  when  deemed  necessary^  use 
06L.R.  A. 


the  T  rail,  and  their  cars  are  propelled  by 
the  same  motive  power.     The  carriage  of 
light    express    matter,    passenger    baggage^ 
and  mail  matter  upon  slreet  cars  would  not 
constitute  ground  of  complaint  on  the  part 
of  abutting  lot  owners.     If  only  one  car  i» 
run,  the  street  is  occupied  and  obstructed 
by  it  to  no  greater  extent  than  it  would  be 
by  a  street  car.    If  two  constitute  a  train, 
they  will  take  up  no  more  space  and  do- 
no  more  injury  than  a  motor  car  and  trail- 
er,  which  are  commonly  run   upon   street 
railroad  tracks  when  the  business   of  the 
company  requires  such  additional  car.    The 
fact   that   light   express  matter,   passenger 
baggage,  and  United  States  mail  matter  are 
carried  on  a  car  does  not  affect  the  property 
owner,  nor  injure  his  property.    The  trans- 
portation of  articles  of  this  kind  does  not 
create  any  resemblance  between  the  inter- 
urban electric  railroad  and  a  steam  rail- 
road carrying  ordinary  goods  and  merchan- 
dise, and  results  in  none  of  the  annoyances- 
and   injuries    which    are   caused   by    either 
passenger  or  freight  trains  on  such  a  rail- 
road.   Trains  on  steam  railroads  are  dra^vn 
by  locomotives  of  enormous  size  and  weiglit, 
which  constantly  emit  smoke,  sparks,  cin- 
ders, and  steam,  and  which  drop  coals  of 
fire  from  their  fire  boxes.    Their  passenger 
trains   usually  consist  of  an   express   and 
baggage  car,  and  from  one  to  many  large 
and     heavy     passenger     coaches.       Freight 
trains,  as  commonly  made  up,  c<»itain  fron> 
1   to  25  or   30  large,   roughly  constructed 
cars  for  the  transportation  of  coal,  stone, 
iron,  coal  oil  in  tanks,  lumber,  live  stock,, 
and  other  heavy  merchandise  of  every  de- 
scription.    Such    trains,   so  propelled,   un- 
avoidably fill  the  atmosphere  in  their  vicin- 
ity  with    dust,    smoke,    aad    steam,    make 
much   noise  when    running,   stopping,   and 
starting,  seriously  obstruct  the  streets  and 
street   crossings,   and   for   considerable   pe- 
riods every  day  to  a  great  extent  exclude 
other  travel  and  traffic  from  the  streets  oi> 
which  they  are  moved.    A  fair  comparison 
of  the  incidents  and  consequences  attend- 
ing the  running  of  a  single  interurban  elec- 
tric car  carrying  passengers  and  baggage,, 
light  express  matter,  and  United  states  mail 
matter  over  the  streets  of  a  city,  or  result- 
ing therefrom,  with  the  real  and  substantiah 
annoyance,   inconvenience,   danger,   and   in- 
jury to  property  attending  the  operation  of 
passenger  and  freight  trains  on  steam  mil- 
roads,  will  demonstrate  that  most,  if  not 
all,  the  ills  and  injuries  anticipated  from 
the  former  are  imaginary,  or  at  least  great- 
ly exaggerated. 

The  defendant  is  authorized,  by  its  agree- 
ment with  the  city  of  Ft.  Wayne,  to  run  a 
single  electric  car  over  its  tracks  in  that 
city^i  and  to  carry  on  such  car  passengers  and 
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the  articles  specific  in  the  agreement.  Up- 
on petition,  the  use  of  two  cars  in  a  train 
mav  be  permitted.  On  the  narrow  basis  of 
these  facts  the  plaintiff  alleges  that  the 
proposed  interurban  railroad  will  gather  up 
t  large  amount  of  heavy  freight  and  traffic 
from  different  parts  of  the  country;  that 
it  will  use  heavj'  freight  cars  and  trains  at 
all  hours  of  the  day  and  night;  that  it  will 
prevent  and  destroy  the  ordinary  travel  and 
traffic  on  Fulton  street;  that  it  will  create 
?rpat  and  unusual  noises  and  dust,  which 
^ill  be  carried  into  plaintiff's  residences; 
that  it  will  shake  and  jar  said  dwelling 
houses  so  as  to  render  them  unfit  for  use; 
and  that  it  will  seriously  impede  and  en- 
danger ingress  to  and  egreaa  from  the 
said  dwellings.  The  premises  entirely  fail 
to  support  the  conclusions  drawn  from 
them. 

It  will  be  seen  that  the  plaintiff  was  not 
eofltent  to  rest  his  case  upon  the  proposi- 
tion that  the  defendant  could  not  acquire 
the  right  to  construct  and  use  the  street  on 
^hich  plaintiff's  lots  abut  for  the  purposes 
of  an  interurban  street  railroad  without  the 
consent  of  the  plaintiff,  or  compensation 
first  assessed  and  tendered  or  paid;  but  he 
attempts  to  set  forth  reasons  wliy  such 
privily  should  not  be  granted  by  the  city 
or  exercised  by  the  defendant.  It  is  appar- 
ent tliat  every  objection  founded  upon  in- 
jury to  his  property  rights  which  the  plain- 
tiir  can  justly  urge  against  the  use  by  the 
defendant  of  Fulton  street  in  front  of  plain- 
tiff's lots  would  apply  with  equal  force  to 
the  use  of  that  thoroughfare  by  an  electric 
street  railroad  constructed  and  operated 
wholly  within  the  city  limits.  But  this 
oDurt  has  held  that  such  a  street  railroad 
is  not  an  additional  burden  upon  the  street, 
and  that  the  owners  of  abutting  real  estate 
^re  not  entitled  to  compensation  on  account 
of  such  appropriation  and  use.  Eichels  v. 
Ernnsville  Street  R,  Co.  78  Ind.  261,  41  Am. 
Rep.  561;  Chicago  do  C,  Terminal  R,  Co,  v. 
Whiting,  H,  d  E.  C.  Street  R.  Co,  139  Ind. 
2S7,  303,  304,  26  L.  R.  A.  337,  47  Am.  St. 
Rep.  264,  38  N.  E.  604 ;  Brown  v.  Duplessis, 
U  La.  Ann.  854;  Nichols  v.  Ann  Arbor  d 
y.  Street  R.  Co,  87  Mich.  361,  16  L.  R.  A. 
371,  49  N.  W.  538;  Newell  v.  Minneapolis, 
i.  <f  M,  R.  Co.  35  Minn.  112,  59  Am.  Rep. 
303,  27  N.  W.  839;  Montgomery  v.  Santa 
Ina  Westminster  R,  Co.  104  Cal.  186,  25  L. 
R.  A.  654,  43  Am.  St.  Rep.  89,  37  Pac.  786 ; 
f**^lferty  v.  Central  Traction  Co.  147  Pa. 
579,  30  Am.  St.  Rep.  763,  23  Atl.  884;  Peo- 
ple ex  rel.  Kunze  v.  Ft.  Wayne  d  R.  R.  Co. 
92  Mich.  522,  16  L.  R.  A.  752,  52  N.  W. 
1010. 

It  is  equally  well  settled,  on  the  other 
hand,  that  a  railroad  corporation  cannot 
construct  a  common  passenger  and  freight 
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railroad  upon  the  streets  of  a  city,  in  the 
absence  of  a  license  from  the  abutting  lot 
owners,  without  compensation  first  assessed 
and  paid  or  tendered.     Tate  v.  Ohio  d  M, 
R.  Co.  7  Ind.  479;  Cox  v.  Louisville,  N.  A. 
d  C,  R,  Co.  48  Ind.  178;  TeiTe  Haute  d  8. 
R.  Co.  v.  Rodel,  89  Ind.  128,  46  Am.  Rep. 
164;  Springfield  v.  Connecticut  River  R,  Co, 
4  Cush.  03.     This  distinction  does*  not  rest 
upon  a  difference  in  name,— one  being  de- 
nominated a  street  railroad  or  a  passenger 
railroad,    and    the    other   a    commercial    or 
freight  railroad, —  nor  upon  the  motive  pow- 
er employed,  nor  upon  the  kind  of  rail  used, 
nor  upon  the  length  of  the  railroad.    It  re- 
sults from  the  nature  of  the  business  done 
by  each  of  the  two  kinds  of  railroads,  and 
the  physical  agencies  and  manner  by  which 
and  in  which  that  business  is  carried  on. 
Those  of  the  one  are  consistent  with  the 
use  of  the  street  by  the  lot  owner  and  the 
general  public,  and,  if  not  directly  beneficial 
to  the  abutting  real  estate,  are  not  detri- 
mental to  it.    They  relieve  the  streets  from 
some  of  the  burdens  of  travel  upon  it,  they 
facilitate  travel  between  different  parts  of 
the   city,   and   they   enhance   the   value   of 
abutting   property   by   increasing   the   con- 
venience of  access  to  it.     The  business  of 
the  other  class  of  railroads,  and  the  means 
by  which   it  is  necessarily  carried  on,  re- 
quire the  service  of  entirely  dissimilar  agen- 
cies   and    methods.      Great   trains   of   ears 
moving  along  the  streets  or  standing  upon 
them  are  real  and  serious  obstructions  to 
all  other  uses  of  the  highway.     Such  trains 
make  a  loud  noise  by  day  and  by  night,  and! 
disturb  the  quiet  of  neighborhoods.    Access 
to  abutting   property   is   rendered   difficult 
and  dangerous,  and  the  jarring  and  shaking 
of  buildings  is  annoying  to  the  occupants,, 
and  often  injurious  to  the  structures  them- 
selves.    If  the  cars  are  propelled  by  steam,. 
then  there  is  the  additional  inconvenience 
of  smoke,  cinders,  sparks,  the  blowing  off  of 
steam,  the  ringing  of  the  engine  belt,  and 
the  whistling  of  the  locomotive.     Tliere  are 
good  and  substantial  reasons  why  compen- 
sation should  be  paid  to  the  owners  of  abut- 
ting lots  when  a  street  in  a  city  is  used 
for  such  a  purpose  and  in  such  a  manner. 
If,   then,   the   injuries   or    inconveniences 
sustained  by  the  owner  of  lots  abutting  on 
a   street  on   which    an   interurban   electric 
railroad  is  constructed  are  neither  different 
from  those  resulting  from  the  construction 
and  operation    of   an    ordinary  street  elec- 
tric railroad,  nor  greater  in  degree,  and  if 
the  latter  is  held  not  to  be  an  additional 
burden  upon  the  street  entitling  abutting 
lot    owners    to    compeuBation,    upon    what 
ground  can  it  be  asserted  that  the  proposed 
interurban   railroad   is   such  an   additional 
burden  as  requires  compensation  to  be  as- 
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sessed  and  paid  or  tendered  to  the  owners 
of  abutting  lots  before  the  street  can  be 
lawfully  appropriated  and  used  for  the  pur- 
poses of  such  a  railroad?     The  only  basis 
for  a  claim  for  compensation  is  the  cir- 
cumstance that  the  interurban  railroad  is 
intended  for  the  transportation  of  persons, 
baggage,  light  express  matter,  and  United 
States  mail  matter  to  places   outside  the 
city  of  Ft.  Wayne,  and  at  greater  or  less 
distances  therefrom.     The  reason  given  in 
support  of  this  claim  is  that,  while  the  in- 
terurban railroad  is,  to  some  extent  at  least, 
a  new  and  additional  servitude,  it  is  of  no 
local  benefit  to  the  abutting  property;  that 
it  does  not  aid  in  carrying  forward  the  lo- 
cal travel  or  assist  in  the  work  of  transpor- 
tation for  which  the  street  was  designed; 
and  that  the  passengers  and  goods  carried 
by  it  would  not,  in  its  absence,  have  been 
brought  upon  the  street  at  all.    It  is  con- 
tended that  this  is  a  use  of  the  street  not 
contemplated  by  the  landowners  who  laid 
out  or  dedicated   the   highway.     A  street 
platted  or  otherwise  laid  out  in  a  city  or 
town  of  this  state  is  thereby  dedicated  to 
the  use  of  the  public,  and  not  exclusively 
to  the  use  of  abutting  property,  or  to  the 
convenience  or  profit  of  any  or  all  of  the 
inhabitants  of  the  particular  municipality. 
It  forms  a  part  of  the  great  system  of  high- 
ways of  the  state,  and  its  use  for  intercom- 
munication    with      other      neighborhoods, 
towns,  and^  cities  is  one  of  its  most  impor- 
tant purposes.    In  many  respects  it  is  gov- 
erned by  the  general  laws  regulating  pub- 
lic ways.    Discriminations  in  the  terms  and 
conditions   on   which   it  could  be  used   in 
favor  of  the  abutting  lot  owners,  the  resi- 
dents on  the  particular  street,  or  the  in- 
habitants of  the  city,  and  against  nonresi- 
dents, could  not  be  tolerated.     The  dedica- 
tion of  a  street  must  be  presumed  to  have 
been  made,  not  for  such  purposes  and  usages 
only  as  were  known  to  the  landowner  and 
platter  at  the  time  of  such  dedication,  but 
for  all  public  purposes,   present  and  pro- 
spective, consistent  with  its  character  as  a 
public  highway,  and  not  actually  detriment- 
al  to  the  abutting  real   estate.     Cater  v. 
yorthtcesteni  Teleph,  Exoh,  Co,  60  Minn. 
539,   28   L.   R.   A.   310,   51    Am.    St.   Rep. 
543,  63  N.  W.  Ill;  Cooley,  Const.  Lira.  556; 
Elliott,  Roads  &  Streets,  p.  529.     The  con- 
venience and  advantage  of  all  the  inhabi- 
tants of  the  city  and  of  the  public  at  large 
must  be  regarded  as  the  objects  contemplat- 
ed when  the  street  was  laid  out  or  opened. 
A  narrower  construction  would   require  a 
sacrifice   of   the    greater    interests    of    the 
community  and  the  public  to  the  inferior 
and  subordinate  claims  of  the  local  lot  own- 
er and  abutter.    Such  a  construction  of  the 
law    governing    the    dedication    of    public 
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streets  and  the  reserved  rights  of  the  orig- 
inal landowner  and  his  assigns  in  the  street 
by  unreasonably  increasing  the  cost  of  rights 
of  way  or  use  would  obstruct  all  progress, 
and  deprive  the  local  community  of  the  bene- 
fit to  be  derived  from  the  advancements  of 
science,  invention,  and  discovery.    It  would 
isolate  the  community,  to  some  degree,  at 
least,     from     surrounding     neighborhoods, 
towns,  and  cities,  and  subject  it  to  many  se- 
rious inconveniences  and  privations.     This 
principle  has  been  recognized  by  this  court, 
and  the  question  can  no  longer  be  consid- 
ered an  open  one  in  this  state.     Bogue  v. 
Bennett,  156  Ind.  478,  482-486,  83  Am.  St. 
Rep.   212,  60  N.   E.    143;    Magee  v.   Over- 
shiner,  150  Ind.   127,  40  L.  R.  A.  370,  65 
Am.  St.  Rep.  358,  49  N.  E.  951;  Lostutter 
V.  Aurora,  126  Ind.  436,  42  L.  R.  A.  259, 
26  N.  E.  184;  FAcheU  v.  EvanaviUe  Street 
R.  Co.  78  Ind.  261,  41  Am.  Rep.  561;  Co- 
burn  V.  New  Teleph.  Co.  150  Ind.  90,  52  L. 
R.  A.  671,  69  N.  E.  324;  Chicago  d  O.  Ter- 
minal R.  Co.  V.  Whiting,  E.  d  E.  C.  Street 
R.  Co.  139  Ind.  297,  26  L.  R.  A.  337,  47  Am. 
St.  Rep.  264,  38  N.  E.  604,  151  Ind.  577,  46 
N.  E.  999.    Rapid  and  cheap  transportation 
of  passengers,  light  express  and  mail  mat- 
ter  between   neighboring   towns   and   cities 
may  be  quite  as  necessary  and  as  largely 
conducive   to   the   general    welfare   of   the 
places  so  connected  and  their  inhabitants 
as  the  like  conveniences  within  the  town 
or  city.    Where  such  transportation  is  fur- 
nished   by    an    interurban  electric  railroad 
operated  under  the  conditions  and  restric- 
tions contained   in  the  agreement  between 
the  appellee  and  the  city  of  Ft.  Wayne,  we 
do  not  think  the  construction  and  operation 
of  such  a  railroad  in  such  a  manner  consti- 
tute an  additional  servitude  upon  the  street 
which  entitles  abutting  property  owners  to 
compensation.     For  any  actual  and  special 
damage  sustained  by  the  abutting  lot  owner 
by  reason  of  the  construction  of  the  ap- 
pellee's   railroad,    or    resulting    from    its 
use,  the  lot  owner  has  his  remedy  by  an 
action  at  law.     Dill.  Mun.  Corp.  4th  ed.  § 
712,   note    1.     The   railroad   company  will 
be  liable  to  the  abutting  lot  owner  for  any 
special   injury   to   his   property   occasioned 
by  the  negligence  of  the  company  in  con- 
structing  its   railroad   or   in  operating  it 
Nothing  that  we  have  said  in  \his  opinion 
is  to  be  understood  as  denying  or  in  any 
degree  abridging  that  right.     White  v.  Chi- 
cago, St.  L.  d  P.  R.  Co.  122  Ind.  317,  7  L. 
R,  A.  257,  23  N.  E.  782;  Jeffersonville,  M. 
d  I.  R.  Co.  V.  Esterle,  13  Bush,  667 ;  Cadle 
V.  Muscatine  Western  R.  Co.  44  Iowa,  11; 
Bretcer  v.  Boston,  C.  d  F.  R.  Co.  113  Mass. 
52;  Pennsylvania  R.  Co.  v.  Angel,  41  N.  J. 
Eq.  316,  56  Am.  Rep.  1,  7  Atl.  432;  Balti- 
more d  P.  R.  Co.  v.  Fifth  Baptist  Church, 
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108  U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
7 Id;  Frith  v.  Dubuque,  45  Iowa,  406. 

Many  decisions  of  courts  of  other  states 
are  d  ted  by  counsel  for  appellant  upon  the 
main  question  involved  in  this  case.  All 
have  been  carefully  examined  and  consid- 
ered, but  we  failed  to  find  in  them  suffi- 
doit  reasons  for  adopting  their  conclusions. 
The  grounds  assigned  are  not  sufficient  to 
justify  us  in  holding  that  an  interurban 
dectric  railroad  constructed  and  operated 
under  the  restrictions  imposed  on  the  ap- 
pellee is  such  an  additional  servitude  and 
burden  upon  the  street  as  to  require  an  as- 
sessment and  payment  of  compensation  to 
the  abutting  lot  owner  as  a  condition  pre- 
cedent to  the  occupancy  and  use  of  the  street 
by  the  company. 

The  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaints 

Judgment  affirmed. 


Hark  L.  D£  MOTTE  et  al,,  Appte,, 

City  of  VALPARAISO  et  al 

(161  Ind.  810.) 

The  eoutrmet  rlorltt  of  a  mnnlclpAl  cor- 
poration    to     pnrcliaae     -waterw^orlca 

from  the  one  who  undertakes  to  construct 
and  operate  them  may  be  sold  and  transferred 
to  a  third  person. 

(June  26,  1903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Porter  County  in 
iavor  of  defendants  in  an  action  brought  to 
enjoin  a  threatened  sale  and  transfer  of  an 
option  to  purchase  a  system  of  waterworks. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesirs.  Onunpaoker  Sc  Daly,  for  ap- 
pellants: 

The  city  of  Valparaiso,  being  organized 
voder  the  law  for  the  incorporation  of 
Qtiee,  has  no  power  conferred  upon  it  by 
law  to  dispose  of  property  or  property 
rights  which  it  holds  for  public  uses,  gov- 
enunental  purposes,  and  in  trust  for  the 
benefit  of  its  inhabitants. 

LaJce  County  Water  ds  Light  Co,  v.  Walsh, 
160  Ind.  32,  98  Am.  St.  Rep.  264,  65  N.  E. 
530;  Huron  Waterworks  Co,  v.  Huron,  7  S. 
B.  9,  30  L.  R.  A.  848,  58  Am.  St.  Rep.  817, 

Nora — ^As  to  power  of  city  to  sell  or  lease  its 
waterworks,  see  cases  In  note  to  Asher  v. 
Hotchlnson  Water,  Ll^ht,  &  P.  Co.  61  L.  B.  A. 

119. 

Ai  to  rl£ht  of  city  to  convey  land  purchased 
tot  park,  but  not  yet  actually  dedicated  to  that 
porpose,  see  Ft.  Wayne  v.  Lake  Shore  &  M.  S. 
K.  Co.  18  U  B.  A  867. 
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62  N.  W.  976;  New  Orleans  v.  Morris,  105 
U.  S.  600,  26  L.  ed.  1184;  Lowe  v.  Howard 
County,  94  Ind.  553;  Ft,  Wayne  v.  Lake 
Shore  d  M,  8.  R,  Co,  132  Ind.  558,  18  L.  R. 
A.  367,  32  Am.  St  Rep.  277,  32  N.  E.  215; 
Chicago  v.  Hasley,  25  111.  595;  15  Am.  & 
Eng.  Enc.  Law,  p.  1068;  Dill.  Mun.  Corp. 
4th  ed.  §  575;  Meriwether  v.  Garrett,  102 
U.  S.  472,  26  L.  ed.  197;  Foster  v.  Fowler^ 
60  Pa.  27. 

The  system  of  waterworks  in  controversy 
is  a  public  utility  of  the  city  of  Valparaiso, 
and,  though  held  by  a  private  corporation, 
is  dedicated  to  a  public  use  to  the  same  ex- 
tent as  if  held  by  the  city  of  Valparaiso. 

29  Am.  &  Eng.  Enc.  Law,  pp.  12-15,  title. 
Water  Companies;  8  Am.  k  Eng.  Enc.  Law, 
pp.  614,  615,  title.  Franchise;  Ogden  City  v. 
Bear  Lake  d  River  Waterworks  d  Irrig,  Co, 
16  Utah,  440,  41  L.  R.  A.  305,  62  Pac.  697 ; 
Pikes  Peak  Power  Co,  v.  Colorado  Springs, 

44  C.  C.  A.  333,  105  Fed.  1 ;  New  Orleans  v. 
Morris,  105  U.  S.  600,  26  L.  ed.  1184.    * 

A  waterworks  plant  owned  by  a  city  is 
held  by  it  in  trust  as  a  public  utility  for  the 
use  and  benefit  of  ail  of  its  inhabitants. 

Lake  County  Water  d  Light  Co,  v.  Walsh, 
160  Ind.  32,  98  Am.  St.  Rep.  264,  66  N.  E. 
530;  New  Orleans  v.  Morris,  105  U.  S.  600, 
26  L.  ed.  1184;  Huron  Waterworks  Co.  v. 
Huron,  7  S.  D.  9,  30  L.  R.  A.  848,  58  Am. 
St.  Rep.  817,  62  N.  W.  975. 

The  right  to  purchase  the  system  of  wa- 
terworks is  the  right  to  purchase  property 
dedicated  to  a  public  use,  and  is  an  interest 
in  such  property  so  devoted  to  a  public  use, 
and  can  no  more  be  sold  than  the  property 
itself  could  be  sold  if  it  were  held  and  owned 
by  the  city. 

New  Orleans  v.  Morris,  105  U.  S.  600,  26 
L.  ed.  1184;  Lake  County  Water  d  Light 
Co,  V.  Walsh,  160  Ind.  32,  98  Am.  St.  Rep. 
264,  65  N.  E.  530;  Huron  Waterworks  Co, 
V.  Huron,  7  S.  D.  9,  30  L.  R.  A.  848,  58 
Am.  St.  Rep.  817,  62  N.  W.  975. 

The  right  to  purchase,  which  is  held  by 
the  city  of  Valparaiso,  is  not  an  assignable 
right  or  interest. 

Sprankle  v.  Trulove,  22  Ind.  App.  577,  54 
N.  E.  461;  Pollock,  Contr.  2d  Am.  ed.  425; 
Boston  Ice  Co.  v.  Potter,  123  Mass.  28,  25 
Am.  Rep.  9;  Winchester  v.  Howard,  97 
Mass.  303,  93  Am.  Dec.  93 ;  Daly  v.  Stetson, 
22  Jones  k  S.  202;  Lansden  v.  McCarthy, 

45  Mo.  106;  Pike  v.  Waltham,  168  Mass. 
581,  47  N.  E.  437 ;  Burck  v.  Taylor,  152  U. 
S.  634,  38  L.  ed.  578,  14  Sup.  Ct.  Rep.  696; 
Arkansas  Valley  Smelting  Co,  v.  Belden 
Min,  Co.  127  U.  S.  379,  32  L.  ed.  246,  8 
Sup.  Ct.  Rep.  1308;  Delaware  County  t. 
Diebold  Safe  d  Lock  Co.  133  U.  S.  473,  33  L. 
ed.  674,  10  Sup.  Ct.  Rep.  399;  Devlin  v. 
New  York,  48  How.  Pr.  457. 

Mr,  N.  Ito  AsiMw  also  for  appellants. 
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Mr,  H.  H.  ItorinCf  for  appellees: 

A  municipal  corporation  organized  under 
the  laws  of  the  state  of  Indiana  possesses 
the  power  to  manage  and  control  all  the 
property,  real  and  personal,  belonging  there- 
to. 

Burns's  Rev.  Stat.  1901,  S  3641. 

The  option  or  right,  owned  by  the  city  of 
Valparaiso,  to  purchase  the  system  of  wa- 
terworks from  the  Valparaiso  City  Water- 
works is  a  property  right  held  by  the  city 
under  the  control  of  the  common  council  of 
the  city,  and  the  common  council,  at  its 
discretion,  may  sell  and  assign  the  same. 

Covington  Gaslight  Co.  v.  Covington,  22 
Ky.  L.  Rep.  796,  58  S.  W.  805. 

The  option  is  not  property  held  by  the 
city  for  public  purposes. 

2  Dill.  Mun.  Corp.  4th  ed.  575 ;  Covington 
Oaalight  Co.  v.  Covington,  22  Ky.  L.  Rep. 
796,  68  S.  W.  805;  Ft.  Wayne  v.  Lake  Shore 
4^  4f.  8.  R.  Co.  132  Ind.  558,  18  L.  R.  A.  367, 
32  Am.  St.  Rep.  277,  32  N.  E.  215;  Terre 
Haute  V.  Terre  Haute  Waterworks  Co.  94 
Ind.  305. 

The  property  right  in  the  city  of  Valpa- 
raiso that  is  represented  by  the  option  to 
purchase  the  waterworks  is  not  destroyed 
by  reason  of  the  inability  of  the  city  to  avail 
itself  of  the  right. 

Covington  Gaslight  Co.  v.  Covington,  22 
Ky.  L.  Rep.  796,  58  S.  W.  806. 

A  city  may  acquire  property  to  be  used 
for  public  purposes,  and  may  sell  the  same 
at  any  time  before  the  same  has  been  dedi- 
cated to  a  public  use  and  become  charged 
with  a  public  trust. 

Ft.  Wayne  v.  Lake  Shore  d  M.  S.  R.  Co. 
132  Ind.  558,  18  L.  R.  A.  367,  32  Am.  St. 
Rep.  277,  32  N.  E.  215;  Terre  Haute  v. 
Terre  Haute  Waterworks  Co.  94  Ind.  306; 
Beach  v.  Haynes,  12  Vt.  16. 

Do'wlins*  3.,  delivered  the  opinion  of  the 
court : 

The  appellants,  who  are  described  as  resi- 
dents and  taxpayers  of  the  city  of  Valpa- 
raiso, brought  this  suit  to  enjoin  a  threat- 
ened sale  and  transfer  by  said  city  of  a 
right  to  purchase  a  system  of  waterworks 
owned  by  a  private  company,  and  construct- 
ed and  used  in  the  streets,  alleys,  and  public 
grounds  of  said  city,  reserved  to  and  held 
by  said  city  in  and  under  a  contract  between 
said  city  and  George  P.  Smith  and  others, 
made  February  16,  1885.  The  part  of  said 
contract  which  is  material  here  is  as  fol- 
lows: "At  any  time  after  the  expiration  of 
fifteen  years  from  the  completion  of  said 
waterworks  the  city  shall  have  the  right 
to  purchase  the  same  by  giving  the  owners 
thereof  one  year's  notice  in  writing, 
and  in  case  of  purchase  the  city  shall  pay  a 
reasonable  value  for  the  same,  which  shall 
be  ascertained  by  three  disinterested  hy- 
66  L.  R.  A. 


draulic  engineers,  one  to.be  chosen  by  the 
city,  one  by  the  owners  of  the  waterworks, 
and  th^  third  selected  by  the  two  thus 
chosen."  The  works  were  completed  I>ecem- 
ber  31,  1886,  and  afterwards  Smith  and  his 
associates  sold  and  transferred  the  same, 
with  all  rights,  franchises,  and  privileges 
created  by  the  said  ordinance,  to  the  Val- 
paraiso City  Waterworks,  which  has  ever 
since  owned  and  operated  them.  The  city 
has  a  population  of  more  than  6,000  inhab- 
itants, and  less  than  7,000,  and  is  oiiganized 
under  the  general  laws  of  this  state  for  the 
incorporation  of  cities.  It  is  indebted  be- 
yond 2  per  cent  of  the  valuation  of  its  taxa- 
ble property;  its  indebtedness  being  about 
$96,000,  and  the  appraised  value  of  ita  taxa- 
ble property  for  the  year  1902  being  $2,300,- 
000.  Its  current  revenues  of  late  years  have 
been  insuificient  to  pay  its  g^ieral  expenses 
and  the  interest  on  its  debts.  It  is  averred 
in  the  answer,  among  other  things,  that  the 
said  waterworks  had  never  been  owned  by 
said  city,  and  had  never  been  dedicated  to 
any  public  use.  A  demurrer  to  the  answer 
was  overruled,  and  this  decision  is  assigned 
for  error. 

The  question  presented  is  whether  the 
city  has  the  power  to  sell  and  transfer  its 
right  to  purchase  said  waterworks,  so  re- 
served in  the  ordinance.  It  is  contended  by 
counsel  for  appellees  that  such  reserved 
right  is  held  in  trust  by  the  city  for  public 
purposes  in  the  same  manner  and  subject  to 
the  same  restrictions  upon  the  power  of  the 
city  to  sell  and  convey  it  as  the  waterworks 
themselves  would  be  held  if  owned  and  oper- 
ated by  the  city.  Lake  County  Water  d 
Light  Co,  v.  Walsh,  160  Ind.  32,  98  Am.  St. 
Rep.  264,  65  N.  E.  530;  Pittsburgh,  C.  C.  d 
St.  L.  R.  Co.  V.  Croum  Point,  146  Ind.  421. 
36  L.  R.  A.  684,  46  N.  E.  587;  Methodist 
Episcopal  Church  v.  Hoboken,  33  N.  J.  L. 
13,  97  Am.  l>ec.  696.  There  is,  in  our  opin- 
ion, an  obvious  legal  distinction  between  a 
right  of  a  city  to  purchase  property  for  a 
public  use,  and  the  ownership  of  property 
actually  dedicated  to  and  employed  for  pub- 
lic purposes.  It  is  not  the  fact  that  prop- 
erty may  be  devoted  to  public  use  by  the 
city  at  some  future  day  which  constitutes 
the  city  a  trustee  for  that  use,  but  it  is  the 
circumstance  that  the  property  is  actually 
so  used.  Tlie  city  of  Valparaiso  is  not  tlie 
owner  of  the  waterworks,  and  may  never  ac- 
quire the  title  thereto,  either  because  it  has 
not  the  means  with  which  to  purchase  the 
works,  or  for  the  reason  that  such  purchase 
may  not  be  deemed  expedient.  The  property 
is  now  held  by  a  private  corporation,  and 
will  continue  to  be  so  held  unless  the  citv 
shall  become  financially  able  to  buy  it,  and 
its  acquisition  shall  be  decided  to  be  for  the 
advantage  of  the  city.    If  the  city  remaios 
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tinable  to  purchase  for  lack  of  funds,  or  if 
it  shall  not  be  thought  desirable  to  exercise 
the  right  of  purchase,  the  service  to  the  pub- 
lic rendered  by  the  Valparaiso  City  Water- 
works \iill  continue  to  be  of  tlie  same 
nature,  extent,  and  efficacy,  and  upon  the 
fame  terms,  whether  the  city  retains  its 
right  to  purchase  the  works,  or  dispoftes  of 
that  right  by  a  sale  and  transfer.  In  Ft. 
llflync  V.  Lake  Shore  d  At,  8,  R.  Co.  132 
Tnd.  558,  18  L.  R.  A.  367,  32  Am.  St.  Kep. 
277,  32  N.  E.  215,  this  court  held  that  land 
purchased  by  the  city  of  Tt.  Wayne  for  the 
purposes  of  a  public  park,  but  never  dedi- 
cated to  such  use,  might  be  sold  by  the  city, 
under  its  general  power  to  sell  and  convey 
property,  real  and  personal,  owned  by  it  as 
a  municipal  corporation,  although  it  could 
not  do  so  if  the  land  had  been  applied  to 
the  purposes  for  which  it  was  bought,  and 
was  so  used.  We  think  this  principle  ap- 
plies to  the  present  case.  As  the  right  to 
purchase  has  not  been  exercised,  and  the 
city  has  not  impressed  its  possible  interest 
in  the  property  with  a  public  use,  it  may 
cell  and  transfer  such  right  under  its  gen- 
eral power  to  sell  and  convey  property  which 
has  not  been  dedicated  to  a  public  use. 
Judgment  affirmed, 

OUletty  J.,  did  not  participate  in  this 
dedsioD. 

Petition  for  rehearing  dismissed. 


City  of  ANDERSON,  Appi,, 

V, 

Elizabeth  FLEMING. 
(160  Ind.  507.) 

1.  Bairaiirlns  an  Independent  contraet- 
or  to  malLe  a  street  intprovement  will 
not  relieve  a  munfclpality  from  liability  for 


injuries  to  travelers  frem  the  onsafe  condi- 
tion of  the  street  during  the  perforiaance  of 
the  work;  If  the  work  will  of  necessity  render 
the  highway  unsafe  unless  it  is  properly 
guarded  and  lighted. 

a.  A  JndKnient  In  favor  of  one  'vrl&o 
contracted  to  make  a  street  ImproTe- 
menty  and  agreed  with  the  municipality  to 
light  excavations  for  the  protection  of  travel- 
ers in  the  highway,  in  a  suit  by  a  traveler 
who  was  injured  by  falling  into  an  unguarded 
excavation,  is  a  bar  to  a  subsequent  suit  to 
hold  the  municipality  liable  for  the  same  in- 
jury. 

(Mav  22,  1903.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Madison 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oeorse  Iff.  Ballard,  Willlaaa 
A.  Kittinse'f  William  S.  DiTen,  and 
Bartlett  H.  Caaapbell,  for  appellant: 

The  complaint  alleges  that  appellee  was 
only  using  ordinary  care,  while  the  law  re- 
quires her  to  use  due  care  and  caution. 

Oosport  V.  Evans,  112  Ind.  133,  2  Am.  St. 
Hep.  164,  13  N.  E.  256;  Sale  v.  Aurora  d  L, 
Tump,  Co.  147  Ind.  324,  46  N.  E.  660;  Bed- 
ford V.  Nedl,  143  Ind.  425,  41  N.  £.  1029; 
Boswell  v.  WakUy,  149  Ind.  64,  48  N.  E. 
637;  Rogers  v.  Bloomington,  22  Ind.  App. 
001,  62  N.  E.  242;  Wolfe  v.  Peiroe,  24  Ind, 
App.  G80,  57  N.  E.  555. 

The  complaint  does  not  aver  that  ap- 
pellant caused  the  excavation  to  be  made, 
or  had  any  notice  or  knowledge  of  said  fact» 
at  any  time  before  said  injury. 

Loganspori  v.  Justice,  74  Ind.  378,  39  Am. 
Rep.  79;  Frankfort  v.  Coleman,  19  Ind.  App. 
368,  49  N.  E.  474;  Lafayette  v.  Ashhy,  8 
Ind.  App.  214,  34  N.  E.  238,  35  N.  E.  516; 
Buscher  v.  Lafayette,  8  Ind.  App.  590,  36  N. 
E.  371;  I/yon  v,  Logansport,  9  Ind.  App.  21, 


Non. — LiahUity  of  employer  for  acts  of  inde- 
pendent contractor  where  injuries  result  from 
nonperforma'Mie  of  absolute  duties  of  em- 
ployer, 

I.  Scope  of  note,  120. 
II.  In  general,  120. 

III.  Duty  to  comply  with  statute,  121. 
IT.  Duty  of  municipality  to  keep  highways  in 
safe  condition. 
a.  In  general,  126. 

h.  Liahility  incurred  where  contractor 
is  employed  hy  municipality  itself, 
129. 
e.  lAatitlity  incurred  where  contractor 
is  employed  hy  private  person,  132. 
d.  necessity  of  showing  that  the  munic- 
ipality had  notice  of  the  dangerous 
conditions,  133. 
V.  Duties  imposed  on  grantees  of  special  priv- 
Ueyes    in    respect    to    highways, 
184. 
46L.B.  A« 


VI.  Duties   incident   to   the  exercise  of  ooT' 
porate  and  other  franchises. 

a.  In  yeneral,  186. 

b.  Liability  in  respect  to  construction 

work,  137. 

c.  Liability  in  respect  to  the  operation 

of  the  completed  plant. 
■  1,  Liability  of  railway  companies 
in  general,  140. 
2.  Liability  of  railway  companies 
cofisidered    with    reference   to 
the  legality  of  the  contractual 
arrangements,  142. 
8.  Liability     of    companies     other 
than     those     operating     rail- 
ways,  146. 
Vll.  Duty  to  see  t?uit  no  nuisance  is  created  or 
maintained,  146. 
VIII.  Duty  to  insure  safety,  147. 
IX.  Duty  to  avoid  interfering  with  the  right 
of  lateral  support,  148. 
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35  N.  E.  128;  WarsoAO  ▼.  Dunlap,  112  Ind. 
576,  11  N.  E.  623,  14  N.  E.  568;-  Evans- 
ville  v.  Senhenn,  161  Ind.  42,  41  L.  R.  A. 
728,  68  Am.  St.  Rep.  218,  47  N.  E.  634,  51 
N.  E.  88. 

The  final  judgment  against  appellee  in  the 
former  suit  is  a  bar  to  this  suit. 

Black,  Law  &  Pr.  in  Acci.  Gases,  pp.  416, 
417,  §  318;  Turner  v.  Hitchoook,  20  Iowa, 
310;  Hermaif,  Estoppel,  p.  169;  Valparaiso 
V.  Mofflit,  12  Ind.  App.  250,  54  Am.  St.  Rep. 
522,  39  N.  E.  909;  American  Easp,  Co,  v. 
Patterson,  73  Ind.  430;  8  Am.  N^.  Rep. 
324;  Baltes  v.  Bass  Foundry  d  Maoh, 
Works,  129  Ind.  185,  28  N.  E.  319;  Feather- 
ston  V.  Newhurgh  d  0,  Tump,  Road,  71 
Hun,  109,  24  N.  Y.  Supp.  603. 

A  municipal  corporation  is  not  responsi- 


ble for  the  acts  of  an  independent  contractor 
where  it  has  let  a  particular  work,  where 
it  reserves  to  itself  no  control  over  the  same 
except  the  right  to  see  that  it  conforms  to 
a  particular  standard. 

Vinoennes  Water  Supply  Co,  v.  White^ 
124  Ind.  376,  24  N.  E.  747 ;  Wahash,  St.  L. 
d  P.  R.  Co,  V.  Farver,  111  Ind.  195,  60  Am. 
Rep.  696,  12  N.  E.  296;  Staldter  y.  Hunting- 
ton, 153  Ind.  354,  55  N.  E.  88;  Baltes  y. 
Ba^s  Foundry  d  Maoh.  Works,  129  Ind.  189, 
28  N.  E.  319;  Valparaiso  y.  Moffitt,  12  Ind. 
App.  250,  54  Am.  St  Rep.  522,  39  K.  £. 
909 ;  Uppington  v.  Vew  York,  165  N.  Y.  222, 
53  L.  R.  A.  550,  59  N.  E.  91 ;  Logansport  v. 
Dick,  70  Ind.  65,  36  Am.  Rep.  166;  Evans- 
ville  V.  Senhenn,  151  Ind.  42,  41  L.  R.  A. 
728,  68  Am.  St.  Rep.  218,  47  N.  E.  634,  61 


X.  Dutp  not  to  impede  the  puhHo  use  of 
Jiighways,  148. 
XI.  Duties     assumed     by    empress    oontraot, 

148. 
XII.  Duties  arising  out  of  implied  contract. 

a.  Carriers  of  passengers,  160. 

b.  Consignees    of    goods    oonveged    on 

railways,  162. 
c  Persons    giving    public    exhibitions, 
152. 

d.  Masters,  168. 

e.  Landlords,  164. 

XIII.  Duty  to  rebuild  party  watt,  154. 

I.  Scope  of  note. 

In  this  note,  which  is  one  of  a  series  dealing 
with  tbe  liability  of  employers  for  acts  of  In- 
dependent contractors,  the  authorities  apply- 
ing one  of  the  exceptions  to  the  general  rale 
relieving  the  employer  from  liability  are  pre- 
sented. 

The  authorities  relating  to  the  general  rule 
are  collated  In  the  note  to  Salllotte  ▼.  King 
Bridge  Co.  65  L.  R.  A.  620,  together  with  the 
authorities  applying  such  rule  to  particular 
torts  and  acta.  The  exceptions  to  the  general 
rule,  other  than  the  one  forming  the  subject- 
matter  of  this  note,  are  treated  in  the  follow- 
ing notes:  Note  to  Thomas  ▼.  Harrington,  66 
L.  R.  A.  742,  on  Liability  of  employer  for  acts 
of  independent  contractor  where  the  injury  is 
the  direct  result  of  the  work  contracted  for; 
note  to  Jacobs  ▼.  Puller  &  H.  Co.  66  L.  R.  A. 
833,  on  Liability  of  employer  for  injuries  caused 
by  performance  of  work  by  independent  con- 
tractor which  is  dangerous  unless  certain  pre- 
cautions are  observed;  note  4o  Ix)uisyille  &  N. 
R.  Co.  V.  Tow,  post,  — ,  on  LiabiHty  of  employ- 
er for  injuries  occurring  in  performance  of 
work  by  independent  contractor  where  employ- 
er's own  act  is  a  proximate  cause  of  the  in- 
jury. 

The  authorities  as  to  who  are  independent 
contractors  are  presented  In  note  to  Richmond 
T.  Sltterding,  65  U  R.  A.  445. 

II.  7fi  generaU 

Another  of  the  qualifications  of  the  general 
doctrine  enunciated  In  subd.  II.  of  note  to  Sal- 
llotte ▼.  King  Bridge  Co.  66  L.  R.  A.  620,  on 
General  rule  as  to  absence  of  liability  of  em- 
ployei'  for  torts  of  independent  contractor,  re- 
sults from  the  operation  of  a  principle  to  which 
66  L.  R.  A. 


the  cases  reylewed  In  the  note  to  Jacobs  ▼. 
Fuller  &  H.  Co.  65  L.  B.  A.  833,  on  LiabUity 
of  employer  for  injuries  caused  by  performance 
by  independent  contractor  of  work  which  ie 
dangerous  'unless  certain  precautions  are  ob- 
served, may  be  referred,  but  which  coyers  a 
much  wider  domain  of  facts  than  that  which  is 
presented  In  those  cases, — the  principle,  namely, 
that  "a  person  causing  something  to  be  done, 
the  doing  of  which  casts  nn  him  a  daty.  can- 
not escape  from  the  responsibility  attacbing^ 
on  him  of  seeing  that  duty  performed  hj  dele- 
gating it  to  a  contractor.*'  Dalton  y.  Angus 
(1881)  L  R.  6  App.  Cas.  740,  829.  50  L.  J.  Q. 
B.  N.  S.  689,  44  L.  T.  N.  S.  844,  80  Week.  Rep. 
196,  per  Lord  Blackburn. 

In  an  earlier  case  the  same  eminent  Judge 
(then  a  member  of  the  court  of  Qneen*s  bench) 
had,  in  an  opinion  which  was  submitted  to  tbe 
House  of  Lords,  as  embodying  the  concloslons 
of  all  the  Judges,  noted  the  distinction  be- 
tween the  responsibility  of  a  person  who  "fails 
to  perform  something  which  there  is  a  legal  ob- 
ligation- to  perform,  and  the  liability  for  the 
negligence  of  those  who  are  employed  In  the 
work."  He  also  remarked  that  "the  liability 
for  an  omission  to  do  something  depends  en- 
tirely on  the  extent  to  which  a  duty  Is  Im- 
posed  to  cause  that  thing  to  be  done  ;'*  that,  in 
the  cases  which  are  governed  by  this  principle, 
"it  is  immaterial  whether  the  actual  actors 
are  servants  or  not."  Mersey  Docks  A  Harbor 
Board  v.  Gibbs  (1864)  L.  R.  1  H.  L.  93,  114. 
11  H.  L.  Cas.  686,  35  L.  J.  Exch.  N.  8.  226.  1^ 
Jur.  N.  S.  571,  14  L.  T.  N.  8.  677,  14  Week.  Rep. 
872. 

In  both  of  these  cases  Lord  Blackburn  refers 
with  approval  to  tbe  observation  of  Willlsms. 
J.,  in  Fickard  v.  Smith  (1861)  10  C.  B.  N.  S. 
470,  4  L.  T.  N.  S.  470,— that  the  rule  respect- 
I  Ing  the  nonliability  of  an  employer  for  the 
I  tortious  acts  of  a  contractor  **is  inapplicable 
to  cases  in  which  the  contractor  is  Intrusted 
with  Ihe  performance  of  a  duty  incumbent  up- 
on his  employer,  and  neglects  Its  fulfilment, 
whereby  an  Injury  |s  occasioned.*'  This  remarlr 
was  also  cited  with  approval  in  Penny  y.  Wim- 
bledon Urban  District  [1899]  2  Q.  B.  72,  78 
68  L.  J.  Q.  B.  N.  S.  704,  80  L.  T.  N.  S.  615,  47" 
Week.  Rep.  666,  63  J.  P.  406,  and  Bower  y. 
Peate  (1876)  L.  R.  1  Q.  B.  Dlv.  321,  323,  45  L. 
J.  Q.  B.  N.  S.  440,  36  L.  T.  N.  S.  321. 

In  Hardaker  v.  Idle  District  [1896]  1  Q.  B 
335,  344.  65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N. 
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K.  £.  88;  Bedford  ▼.  yeal,  143  Ind.  425,  41 
N.  £.  1029;  Bo9well  ▼.  Wakley,  149  Ind. 
64,  48  N.  E.  637;  Frankfort  v.  ColefMm^  19 
Ind.  App.  368,  49  N.  E.  474;  Bluff  tan  v.  Ifo- 
ifee,  12  Ind.  App.  490,  40  N.  E.  649. 

Mes9rs.  B*Kot  Sc  Basot,  for  appellee: 

The  oomplaint  atates  a  good  cause  of  ac- 
tion. 

IfidianapoUs  v.  Maroldy  25  Ind.  App.  428, 
58  N.  E.  512;  Park  t.  AdatM  County,  3  Ind. 
App.  530,  30  N.  E.  147;  Salem-Bedford 
Stone  Oo,  t.  O'Brien,  12  Ind.  App.  217,  40 
N.  E.  430;  Nave  v.  Flack,  90  Ind.  205,  46 
Am.  Rep.  205;  Toledo  d  W.  R.  Co.  v.  God- 
dard,  25  Ind.  185;  Alexandria  v.  Young,  20 
Ind.  App.  672,  51  N.  E.  109. 

The  appellant's  plea  in  abatement  is  not 
nifficient. 


BaZtes  v.  Baas  Foundry  d  Mach.  Works, 
129  Ind.  185,  28  N.  E.  319;  Jones  v.  Vert, 
121  Ind.  140,  16  Am.  St.  Rep.  379,  22  N.  E. 
882;  Jaggard,  Torts,  pp.  213-215;  Kansas 
City  y.  Slangstrom,  53  Kan.  431,  36  Pac. 
706;  American  Exp.  Co.  v.  Patterson,  73 
Ind.  430;  2  Black,  Judgm.  §§  777,  781; 
Elliott  V.  Hayden,  104  Mass.  180. 

The  liability  of  two  or  more  persons  who 
jointly  engage  in  the  commission  of  a  tort  is 
joint  and  several,  and  gives  the  same  rights 
of  action  to  the  person  injured  as  a  joint 
and  several  contract.  Consequently  a  judg- 
ment recovered  against  one  of  two  joint 
tort  feasors,  remaining  unsatisfied,  is  no  bar 
to  an  action  against  the  other  for  the  same 
tort. 

Baltes  V.  Bass  Foundry  d  Mach.  Works, 


8.  69,  44  Week.  Rep.  823,  60  J.  P.  196,  Smith, 
U  J.,  laid  It  down  that  one  of  the  eroands  on 
vhich  an  employer  may  be  charged  with  lia- 
bility Is  that  he  "owed  such  a  duty  to  the  per- 
son Injured  that  he  could  not,  by  delegating  its 
performance  to  a  contractor,  rid  himself  of  the 
duty.**  Be  cited  Hole  v.  Slttingboume  &  8. 
R.  Co.  (1861)  6  Hurlst.  ft  N.  488,  30  L.  J. 
Ezch.  N.  8.  81,  3  L.  T.  N.  8.  750,  9  Week.  Rep. 
274;  Pickard  v.  Smith  (1861)  10  C.  B.  N.  S. 
470.  4  L.  T.  N.  S.  470 ;  Tarry  v.  Ashton  (1876) 
L.  R.  1  Q.  B.  Div.  314,  45  L.  J.  Q.  B.  N.  S.  260, 
84  L.  T.  N.  8.  97,  24  Week.  Rep.  681 ;  Gray  ▼. 
Pollen  (1864)  5  Best  ft  S.  970,  84  L.  J.  Q.  B.  N. 
S.  265,  11  L.  T.  N.  S.  569,  13  Week.  Rep.  257 ; 
and  observed  that  "the  ratio  decidendi  of  these 
ctses  is  that,  as  the  duty  was  imposed  upon  the 
defendant  by  law,  he  could  not  escape  liability 
by  delegating  the  performance  of  the  duty  to  a 
contractor,  for  the  obligation  was  imposed  upon 
the  defendant  to  take  the  necessary  precautions 
to  insure  that  the  duty  should  be  performed.*' 

*Tbat  one  upon  whom  the  law  devolves  a 
dnty  cannot  shift  it  over  upon  another  so  as 
to  exonerate  himself  from  the  consequences  of 
its  nonperformance  is,  we  think,  quite  clear." 
Soathem  Ohio  R.  Co.  v.  Morey  (1890)  47  Ohio 
St  207,  7  L.  B.  A.  701.  24  N.  B.  269. 

"When  a  corporation  owes  a  duty  either  to 
Its  employees  or  to  the  public,  it  cannot  dele- 
gate the  performance  of  that  duty  to  a  substi- 
tute.'* Texas  ft  P.  R.  Co.  v.  Juneman  (1895) 
18  C  C  A.  894,  30  U.  S.  App.  641,  71  Fed. 
039. 

"No  one  can  escape  from  the  burden  of  an 
obligation  imposed  upon  him  by  law  by  the 
engaging  for  its  performance  by  a  contractor." 
Sanford  v.  Pawtucket  Street  R.  Co.  (1896)  19 
K.  I.  537,  83  L.  R.  A.  664,  85  Atl.  67. 

ni.  Duty  to  comply  idth  statute. 

Compare  with  the  cases  here  presented  those 
cited  in  subd.  III.  of  note  to  Thomas  v.  Har- 
rington, 65  L.  R.  A.  742,  on  Liability  of  em- 
ployer for  acts  of  independent  contractor 
Khert  injury  is  direct  result  of  work  con- 
tracted for. 

The  reports  contain  a  large  number  of  cases 
In  which  the  plaintiff  has  been  held  to  be  en- 
titled to  recover  on  the  ground  that  the  damage 
suffered  by  him  resulted  from  the  infringement 
of  a  doty  imposed  upon  the  defendant  by  a  stat- 
ute or  a  municipal  ordinance. 
WL.R.  A. 


In  Gray  v.  Pullen  (1864)  5  Best  ft  8.  970, 
34  L.  J.  Q.  B.  N.  S.  265,  11  L.  T.  N.  S.  569, 
18  Week.  Rep.  257,  the  plaintiff  declared  for 
damage  to  his  wife  from  falling  into  a  drain 
made  in  the  highway  by  the  defendant  under  a 
power  given  by  the  metropolis  local  management 
act,  18  ft  19  Vict,  chap.  120.  The  injury  was 
caused  by  the  negligence  of  the  contractor  en- 
gaged for  the  work,  who  had  not  filled  the 
drain  properly,  as  was  required  by  the  stat- 
ute. The  plaintiff  contended  that  the  person 
making  the  drain  was  responsible  if  the  duty 
imposed  on  him  by  the  statute  was  not  per- 
formed and  damage  was  caused  thereby,  and 
that  the  complaint  was  of  an  omission  to  per- 
form a  duty  imposed  by  statute,  not  of  a  wrong- 
ful act  of  commission  by  a  contractor  beyond 
the  scope  of  his  employment  In  discussing 
this  contention,  Erie,  Ch.  J.,  referred  to  the 
principles  laid  down  in  Hole  v.  Sittingbourne 
ft  S.  R.  Co.  (1861)  6  Hurlst.  ft  N.  488,  30 
L.  J.  Bxch.  N.  8.  81,  3  L.  T.  N.  S.  750,  9  Week. 
Rep.  274,  and  Pickard  v.  Smith  (1861)  10  C. 
B.  N.  S.  470,  4  L.  T.  N.  S.  470,  and  pro- 
ceeded thus :  *'Por  these  reasons  it  appears 
to  us  that  the  defendant  Pullen  Is  not  excused 
from  liability  for  the  omission  to  fill  up  the 
drain  proi^erly  on  the  ground  that  he  had  em- 
ployed a  contractor  to  do  that  duty  for  him, 
and  the  contractor  was  negligent  and  left  the 
duty  unperformed.  We  think  that  the  duty  was 
implied  in  the  grant  of  the  power  to  open  the 
drain  in  a  highway  in  |  77,  and  was  expressed 
in  I  110 ;  and  that  this  statutable  duty  Is  cre- 
ated .  .  .  by  I  111,  imposing  a  penalty  to 
be  enforced  solely  by  enforcing  the  penalty. 
The  penalty  imposed  by  |  111  appears  to  us  to 
be  a  cumulative  remedy.  The  question  Is, 
whether  the  verdict  should  be  entered  against 
the  defendant  Pullen  [the  employer],  and  we  an- 
swer that  question  in  the  affirmative." 

In  Hardaker  v.  Idle  District  [1896]  1  Q.  B. 
335,  65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S.  69, 
44  Week.  Rep.  323,  60  J.  P.  196,  this  decision 
was  cited  with  approval  by  Llndley,  L.  J.,  who 
noted  that  Lord  Chelmsford,  In  Wilson  v. 
Merry  (1868)  L.  R.  H.  L.  Sc.  App.  Cas.  320, 
341,  19  L.  T.  N.  S.  80,  had  expressed  some  doubt 
as  to  the  correctness  of  this  decision,  but  that 
It  had  never  been  overruled  or  considered  un- 
satisfactory by  any  other  Judge. 

Section  58  of  the  English  railways  clauses 
consolidation  act  1846  provides  that,  if  the 
company  shall,  in  the  eourse  of  making  tha 
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129  Ind.  185,  28  N.  E.  319;  Kansa8  City  t. 
^langstrom,  63  Kan.  431,  36  Pac.  706; 
American  Eap,  Co,  v.  Patter aon,  73  Ind. 
430;  Jaggard,  Torts,  pp.  213-215.  2  Black, 
Judgm.  S§  777,  781;  Elliott  v.  Hayden,  104 
Mass.  180. 

A  city  or  town,  when  having  work  done 
upon  its  streets  or  bridges,  although  by  a 
contractor,  is  bound  to  see  that  such  pre- 
cautious are  used  while  the  work  is  in  pro- 
gress as  are  reasonably  necessary  to  protect 
travel. 

Ifidianapolis  v.  Marold,  25  Ind.  A  pp.  428, 
58  N.  E.  512;  Park  v.  Adams  Couniy,  3  Ind. 
App.  538,  30  N.  E.  147;  Dill.  Mun.  Corp. 
§  1027;  2  Black,  Judgm.  S  777;  Elliott  v. 
Mayden,  104  Mass.  180. 

Moaka,  J.,  delivered  the  opinion  of  the 
-court: 

This  action  was  brought  by  appellee 
against  appellant  in  March,    1900,   to   re- 


cover damages  for  personal  injuries  received 
in  October,  1898,  by  stepping  into  an  e^cca- 
vation  in  one  of  the  streets  of  said  city.  A 
trial  of  said  cause  residted  in  a  verdict  in 
favor  of  appellee,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  thereon 
against  appellant. 

The  errors  assigned  call  in  question  the 
action  of  the  court  in  overruling  the  demur- 
rer to  the  complaint,  in  sustaining  appellee's 
several  demurrers  to  the  second,  third,  and 
fourth  paragraphs  of  answer,  and  in  over- 
ruling appellant's  motion  for  a  new  trial. 

It  is  insisted  by  appellant  that  the  com- 
plaint is  insufficient,  because  (1)  it  appears 
from  the  allegations  contained  therein  that 
said  excavation  was  made  by  a  contractor  in 
performing  the  work  of  improving  a  public 
street  of  appellant  under  a  contract  with  ap- 
pellant, and  it  is  not  averred  that  appellant 
had  any  notice  or  knowledge  of  the  exist- 
ence of  said  excavation   at  or  before    the 


railway,  use  or  interfere  with  any  road,  it  shall 
f]]pm  time  to  time  make  good  all  damage  done 
by  it  to  such  road.  A  railway  company  used 
•certain  roads  by  the  carriage  of  stone,  bricks, 
timber,  and  other  materials  over  the  same,  to 
be  used,  and  which  were  actually  used,  in  the 
making  of  the  said  railway  and  works.  In  the 
opinion  of  two  Justices,  it  had  thereby  done 
damage  to  such  roads.  It  was  held  that  under 
the  above  provision  it  was  liable  to  make  good 
the  damage  8o  done,  although  the  materials 
were  really  conveyed  in  the  carts  of  the  con- 
tractors, or  subcontractors,  or  of  other  per- 
sons employed  by  it.  West  Riding  &  6.  R.  Co. 
V.  Wakefleid  Local  Bd.  of  Health  (1864)  33 
L.  J.  Mag.  Cas.  N.  8.  174.  Blackburn,  J.,  said : 
^The  company  have  not  in  the  present  case  used 
the  road  by  their  immediate  servants ;  but  they 
bave  used  it  in  the  way  which  the  legislature 
must,  I  think,  have  intended,  and  have  caused 
great  additional  traffic  along  the  road  by  the 
<:outractor8,  and  by  people  put  in  motion  by  the 
contractors." 

The  liability  of  a  street  railway  company  to 
pay  damages  to  third  persons  for  injuries  re- 
sulting from  its  perfarmance  of  the  work  of 
reconstructing  a  highway  bridge  over  a  canal, 
such  work  being  done  under  a  permit  granted 
npon  the  conditiop  that  those  damages  shall  be 
paid,  cannot  be  avoided  by  delegating  the  work 
to  a  contractor. 

In  Weber  v.  Buffalo  B.  Co.  (1897)  20  App. 
Div.  292,  47  N.  Y.  Bupp.  7,  the  court,  after  stat- 
ing its'  conclusion  that,  in  availing  itself  of  the 
license  so  given,  the  defendant  impliedly  un- 
dertook to  perform  the  same  duty  in  respect 
to  the  highway  as  that  which  the  state  itself 
was  bound  to  discharge  through  its  agents,  via-, 
to  place  proper  safeguards  for  the  protection 
of  the  traveling  public,  proceeded  thus :  *'If 
this  construction  be  correct,  then  the  defendant 
was  liable  for  damages  occurring  from  its  neg- 
lect or  failure  to  perform  this  duty,  as  it  would 
be  for  any  other  neglect  of  duty.  The  company 
stands  exactly  in  the  position  of  the  state,  and 
is  equally  liable  for  its  negligence  in  this  regard. 
When  it  assumed  the  duties  imposed  by  the  per- 
mit, it  made  itself  liable  for  all  injuries  result- 
ing from  its  nonperformance  or  insufficient  per- 
iOG  L.  R.  A. 


formance.  The  company  could  not  relieve  It- 
self from  the  obligation  Imposed  by  its  cove- 
nant with  the  state,  by  contracting  with  an- 
other to  fulfil  It  It  was  an  Imperative  duty 
required  by  the  permit,  and  the  company  was 
not  absolved  from  its  duty  and  responsibility 
because  it  employed  a  contractor  to  do  tbe 
'work,  who  assumed  to  protect  and  save  barm- 
less  the  company.  A  failure  to  safeguard  an  ex- 
cavation or  opening  in  a  public  highway  or 
bridge,  by  those  who  have  assumed  that  duty 
from  the  state,  makes  the  party  who  has  as- 
sumed the  obligation  liable  to  an  action  at  tbe 
suit  of  anyone  who  has  sustained  a  special  dam- 
age." 

Where  one  who  had  contracted  with  a  city 
for  the  construction  of  a  sewer  injured  the 
plaintiff's  business  by  an  unnecessary  prolon- 
gation of  the  work,  it  was  held  that,  as  the 
statute  under  which  the  municipality  acted  cre- 
ated a  liability  to  "persons  who  might  in  any 
wise  suffer  injury  to  their  persons  or  property,** 
recovery  might  be  had  for  the  injury  thus  In- 
flicted, although  It  was  consequential  in  Its 
nature.  Williams  v.  Tripp  (1877)  11  R,  I. 
464.  The  court  said :  "A  statute  confers  upon 
the  city  of  Providence  the  power  to  make  sew- 
ers in  the  streets  of  the  city.  This  power  can- 
not be  exercised  without  a  remission  of  tbe 
duty,  and,  therefore,  by  Implication,  the  duty  Is 
suspended,  while  a  sewer  is  making,  for  so  long 
a  time  as  is  reasonably  necessary  to  do  the  work. 
But  beyond  that  the  implication  does  not  so ; 
and,  therefore,  if  more  time  is  taken,  it  is  taken 
in  violation  of  the  statutory  duty,  and  any  per- 
son who  is  specially  injured  thereby,  either  In 
his  person  or  his  property,  is  entitled  to  In- 
demnity under  the  statute.  This  would  hardly 
be  disputed  if  the  city  had  made  the  sewer  for 
itself.  The  contention  Is  that  the  city  did  not 
incur  liability,  because,  instead  of  makins*  the 
sewer  for  itself,  it  let  it  out  to  be  made  by  a 
contractor."  The  court  remarked  that  the 
cases  cited  would  have  value  as  precedents.  If 
the  city  were  being  sued  for  some  tort  or  neg- 
ligence of  the  contractor  or  his  men,  not  amount- 
ing to  a  public  nuisance ;  but  that  under  the 
circumstances  they  had  no  pertinence.  "Here 
the   city   is  sued   for  neglecting  its  statutory 
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'time  of  appellee's  injury;  (2)  it  appears 
from  the. complaint  that  appellee  was  guilty 
of  contributory  negligence. 

It  appears  from  the  complaint  that  on  the 
night  of  October  14,  1898,  appellee  was 
walking  along  a  public  sidewalk  in  the  city 
of  Anderson,  and  that  she  fell  into  a  deep 
•excavation  extending  across  said  sidewalk, 
■and  was  injured;  that  said  sidewalk  was 
''very  much  traveled  by  persons  on  foot; 
that  the  excavation  across  said  sidewalk 
was  of  such  a  character  as  to  render  said 
sidewalk  dangerous  and  unsafe  for  travel, 
4Lnd  greatly  to  endanger  life,  limb,  and  the 
safety  of  persons  traveling  upon  said  side- 
walk in  the  nighttime."  There  were  no 
^ards,  lights,  signals,  or  other  warnings  of 
danger  to  the  public  about  or  near  said  ex- 
*cavation.  Appellee  had  no  notice  or  knowl- 
edge of  the  existence  of  said  excavation, 
and  she  was  unable  to  see  the  same,  on  ac- 
count of  the  darkness  of  the  night.  Said  ex- 


cavation was  made  by  an  independent  con- 
tractor under  a  contraot  with  appellant  for 
the  improvement  of  a  public  street,  and  the 
sidewalks  on  each  side  thereof.  Said  con- 
tract provided  that  said  contractor  "should 
maintain  the  sidewalks  along  said  street 
during  the  construction  of  said  improvement 
safe  for  travel  by  the  general  public,  and 
that  he  should  properly  guard  all  places  of 
danger  along  said  street  during  the  con- 
struction of  said  improvement."  That  ap- 
pellant had  full  notice  and  knowledge  that 
said  excavation  was  made  across  said  side- 
walk, and  knew  of  its  existence  from  the 
time  it  was  made.  It  is  evident  that  the 
complaint  is  not  open  to  the  objections 
urged. 

The  facts  alleged  in  the  third  paragraph 
of  answer  show  that  the  excavation  into 
which  appellee  fell  was  made  by  an  inde- 
pendent contractor,  under  a  contract  with 
appellant  for  the  improvement  of  a  public 


-duty.  It  says.  In  excuse,  that  the  daty  was 
suspended  for  the  time  Iteing  by  the  making  of  a 
sewer  in  the  street,  under  an  authority  con- 
ferred on  the  city  by  statute.  The  answer  is 
that  the  work  on  the  sewer  was  unreasonably 
prolonged.  The  city  replies  that  it  is  not  to 
l>lame  for  that,  because  the  making  of  the  sewer 
was  committed  to  a  contractor.  Then  comes 
the  question  whether  the  city  can,  by  making 
a  contract  for  its  own  benefit,  relax  the  ob- 
ligation of  a  duty  imposed  upon  it  by  statute, 
for  the  benefit  of  the  public.  We  think  it  can- 
not. The  city  has  both  the  duty  to  perform  and 
the  power  to  exercise,  and,  if  it  exercises  the 
power,  it  is  bound  to  exercise  it  so  as  not  un- 
necessarily to  circumscribe  or  suspend  the  duty. 
It  may  make  the  sewer  itself,  or  it  may.  com- 
mit the  making  to  contractors ;  but,  if  it  elects 
to  commit  the  making  to  contractors,  it  must 
still  see  to  it  tliat  the  streets  are  not  unneces- 
sarily obstructed,  for,  in  whichever  way  the 
work  is  done,  the  duty  to  keep  the  streets  safe 
and  convenient   is  the  same." 

The  owner  of  a  building  constructed  by  in- 
dependent contractors  is  liable  for  the  death  of 
one  killed  by  a  collapse  of  the  building  because 
•of  K  violation  of  N.  Y.  I^ws  1802,  chap.  275, 
I  483,  limiting  the  weight  allowable  on  a  super- 
ficial foot  of  brickwork  foundation,  if  such  owner 
knew  of  the  violation.  Pitcher  v.  Lennon 
(1S06)  12  App.  Div.  356,  42  N.  T.  Supp.  156 
(1896)  16  Misc.  609,  38  N.  Y.  Supp.  1007.  The 
<o\in  said:  "It  is  a  matter  of  little  moment 
whether  we  designate  the  action  as  one  framed 
for  negligence  in  fact  or  negligence  in  law,  or 
for  the  creation  of  a  nuisance,  because,  upon  the 
allegations  of  the  complaint  and  the  proof  of- 
fered, there  was  legal  warrant  for  holding  the 
defendant  liable  upon  the  ground  that  he  know- 
ingly violated  a  statute  which,  among  other 
thhigs,  was  enacted  to  protect  human  life. 
.  .  .  Apart  from  the  favorable  view  which 
the  learned  trial  Judge  took  of  the  defendant's 
position,  by  charging  requests  on  the  subject 
of  negligence,  be  In  effect  predicated  defend- 
ant's liability  upon  the  finding  of  two  facts  by 
the  Jury, — ^first,  that  the  buildings  fell  because 
of  too  much  weight  at -a  given  point  in  viola- 
tion of  the  statute,  and,  second,  that  the  de- 
66  L.  R,  A. 


fendant  Icnew  the  unlawful  weight  was  im- 
posed, or  had  notice  of  it.  Such  a  finding, 
with  evidence  to  support  it,  firmly  establishes 
the  defendant's  liability,  because  it  cannot  be 
doubted  that  an  owner  who  permits  the  doing 
of  an  illegal  act  by  one  whom  he  has  employed, 
from  which  damages  flow.  Is  liable  therefor 
when  such  act  is  committed  in  the  perform- 
ance of  the  work  to  be  done,  and  constitutes  a 
breach  of  the  duty  laid  upon  such  owner.  He 
is  not  at  liberty  to  stand  by,  with  knowledge  of 
the  breach  of  law,  and  escape  liability  merely 
because  the  actual  work  is  being  done  by  an- 
other, whether  such  other  be  an  independent 
contractor  or  an  agent  for  whose  doings  he 
would,  in  general,  be  responsible.  The  duty  is 
laid  upon  the  owner ;  and,  although  possibly 
cases  might  exist  where  he  would  not  be  liable, 
this  cannot  be  true  where  he  has  knowledge  of 
what  is  being  done  and  makes  no  effort  to  stop 
If 

Where  the  ordinance  of  a  municipal  corpora- 
tion required  the  owner  of  any  materials  which 
formed  an  obstruction  in  its  streets  or  side- 
walks to  prepare  and  place  lights  thereon  be- 
fore dark  with  such  care  and  diligence  as  rea- 
sonably to  secure  their  burning  until  daylight, 
such  owner  is  liable  for  any  injury  that  arises 
to  others  in  consequence  of  the  negligent  per- 
formance of  this  duty,  whether  it  was  per- 
formed by  himself  or  by  a  contractor  employed 
by  him.  Wilson  v.  White  (1883)  71  Ga.  506. 
61  Am.  Rep.  269.  It  was  held  that  the  trial 
Judge  had  properly  refused  to  charge  that,  if 
the  defendants  sublet  the  work  to  a  contractor, 
they  would  not  be  liable  if  the  injury  was  caused 
by  his  negligence  or  that  of  his  servants, — "if 
the  lights  were  in  point  of  fact  displayed,  the 
lamps  properly  filled  and  lighted,  and  were, 
from  some  unknown  cause,  extinguished,  or 
from  no  negligence  of  defendants,  that  was  all 
the  law  required;  that  it  did  not  require  the 
defendants  to  stand  guard  over  the  lights  all 
nlghf 

A  person  Injured  by  falling  through  a  wooden 
trapdoor  over  an  excavation  in  a  sidewalk  can, 
where  such  coverings  are  prohibited  by  an  or- 
dinance of  the  city,  recover  against  the  owner 
of  the  adjoining  premises,  notwithstanding  the 
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street  in  said  city.  It  is  insisted  by  appel- 
lant that  a  municipal  corporation  is  not 
liable  for  the  negligence  or  the  wrongful 
acts  of  an  independent  contractor  in  the 
work  of  improving  a  public  street  under  a 
contract  with  such  corporation,  and  that  for 
this  reason  the  court  erred  in  sustaining 
appellee's  demurrer  to  said  third  para- 
graph of  answer.  The  general  rule  is  that 
an  employer  is  not  liable  for  an  injury 
caused  by  the  negligence  or  wrongful  acts  of 
an  independent  contractor  in  executing  the 
work  in  compliance  with  his  contract;  but 
this  rule  does  not  apply  when  the  contract 
requires  the  performance  of  work  intrinsi- 
cally dangerous.  Evana^lle  v.  Senhenn,  151 
Ind.  42,  59,  41  L.  R.  A.  728,  08  Am.  St  Rep. 
218,  47  N.  £.  634,  51  N.  E.  88;  Loganapori 


V.  Diok,  70  Ind.  65,  78-81,  36  Am.  Rep.  166, 
and  cases  cited;  Park  y.  Adams  County ,  S 
Ind.  App.  536,  538,  541,  30  N.  E.  147,  and 
cases  cited;  2  Dill.  Mun.  Corp.  4th  ed. 
S§  1028,  1029;  Elliott,  Roada  ft  Streets, 
S  633;  1  Shearm.  ft  Redf.  Neg.  5th  ed.  §| 
164-168.  A  municipal  corporation  is  chargea 
with  the  duty  of  maintaining  its  streets  in 
a  reasonably  safe  condition  for  travel. 
Crawfordsville  ▼.  Smith,  70  Ind.  308,  310, 
41  Am.  Rep.  612,  and  cases  cited;  Indianapo- 
Ua  V.  Doherty,  71  Ind.  5,  and  cases  cited; 
CenterviUe  v.  Woods,  57  Ind.  192,  195.  Ah 
between  the  municipal  corporation  and  the 
public,  the  duty  rests  primarily  upon  tlie 
corporaticm,  and  cannot  be  evaded  or  avs- 
pended  by  any  act  of  its  own.  Loganapori  v. 
Diok,  70  Ind.  65,  36  Am.  Rep.  166;  Park  v. 


fact  that  a  few  days  before  the  accident  such 
owner  employed  a  carpenter,  who  was  an  In- 
dependent contractor,  to  repair  the  door,  and 
the  negligence  of  the  latter  contributed  to  the 
accident.  Barry  v.  Terklldsen  (1887)  72  Cal. 
264,  1  Am.  St  Rep.  65,  18  Pac  657. 

A  railroad  corporation  operating  the  road  of 
another  corporation  under  a  contract  is  an 
"agent"  of  the  latter  company  within  the  mean- 
ing of  i  43  of  the  general  railroad  act  of  Mlch- 
IgaD  (Comp.  Laws,  i  1987)  ;  and  the  neglect  by 
such  agent  of  the  duty  to  erect  or  maintain 
fences  along  the  line  of  the  road,  enjoined  by 
the  statute,  will  render  the  corporation  owning 
the  road  liable  for  all  consequent  damages.  Bay 
City  &  B.  8.  R.  Co.  ▼.  Austin  (1870)  21  Mich. 
890. 

The  employer  was  also  held  liable  under  the 
following  circumstances : 

Where  a  contractor  for  the  construction  of  a 
railway  violates  the  provisions  of  a  statute  re- 
quiring railway  companies  to  make  proper  high- 
way crossings  and  keep  them  In  repair.  Taylor, 
B.  &  H.  R.  Co.  V.  Warner  (1895:  Tex.  Civ. 
App.)  81  8.  W.  66,  Reversed  In  (1895)  88  Tex. 
642,  32  8.  W.  868  (holding  that  a  charge  which 
embodied  the  theory  that  the  fact  that  the  com- 
pany's engineer  had  no  authority  over  the  con- 
tractor, except  to  see  that  the  road  was  con- 
structed according  to  details,  conclusively  nega- 
tived the  company's  liability,  was  erroneous,  as 
being  inapplicable  to  the  evidence).  On  the  sec- 
ond appeal  of  this  case  ([1899]  92  Tex.  535, 
50  S.  W.  120)  this  aspect  of  the  defendant's 
liability  was  not  alluded  to,  recovery  being  al- 
lowed on  the  ground  of  the  company's  having 
exercised  a  reserved  power  to  select  the  loca- 
tion of  the  crossing.  See  subd.  X.  of  note  to 
Richmond  v.  SItterding,  65  L.  R.  A.  445,  on 
When  person  employed  ia  deemed  to  bo  an  in- 
dependent contractor. 

Where  such  a  contractor  infringes  the  duty 
Imposed  upon  the  company  to  place  cattle 
guards  or  stops  at  the  points  of  entering  and 
leaving  the  fields  or  Inclosures  through  which 
line  runs.  Houston  ft  G.  N.  R.  Co.  v.  Meador 
(1878)  50  Tex.  77. 

Where  such  a  contractor  failed  to  comply 
with  a  statute  requiring  railway  companies  and 
their  agents  to  erect  and  maintain  fences  along 
the  line  of  the  road.  Gardner  v.  Smith  (1859) 
7  Mich.  410,  74  Am.  Dec.  722  (liability  of  rail- 
way company  affirmed,  arguendo.  Id  a  case 
where  the  contractor  was  the  defendant). 
66  L.  R.  A. 


Where  *8uch  a  contractor  failed  to  compb- 
wlth  a  statute  requiring  railway  companies  to 
restore  to  a  safe  condition  highways  upon  which 
they  entered  in  the  course  of  prosecuting  the 
work  of  construction.  Demlng  v.  Terminal  R. 
Co.  (1900)  49  App.  Dlv.  498,  63  N.  Y.  Supp. 
615. 

Where  the  contractor  for  the  construction  of 
a  street  railway  infringed  a  statute  reqairinjr 
the  company  to  put  the  streets  and  highways, 
in  which  it  laid  any  rails,  in  as  good  condition 
as  they  were,  and  keep  in  repair  such  portions 
of  the  streets  as  should  be  occupied  by  its 
tracks.  Sanford  v.  Pawtncket  Street  R.  Co. 
(1896)  19  R.  I.  587,  83  L.  R.  A.  564,  35  AtL 
67  (where,  however,  it  was  held  that  the  obli- 
gation created  by  the  statute  had  no  relevance* 
as  the  accident  was  caused  by  the  negligence 
of  the  contractor  in  stretching  a  wire  across  the 
street  during  the  progress  of  the  work). 

Where  the  defendant  obtained  permission 
from  civil  authorities  to  open  a  trench  in  a 
street,  and  the  contractor  employed  failed  to 
fill  it  in  the  manner  required  by  an  ordinance. 
Colgrove  v.  Smith  (1894)  102  Cal.  220,  27  L.  R. 
A.  590,  86  Pac.  411. 

Where  the  contractor  maintained,  in  contra- 
vention of  a  municipal  ordinance,  an  excavation 
in  a  street.  Spence  v.  Scfaults  (1894)  103  Cal. 
208,  37  Pac,  220. 

Where  'an  ordinance  requiring  excavations  In 
streets  to  be  fenced  at  night  Is  violated  by  a 
contractor.  Kepperly  v.  Ramsden  (1876)  83 
111.  354. 

Where  a  contractor  failed  to  fence  olT  a 
building  under  erecticm  in  accordance  with  the 
provisions  of  a  police  act  Blnnle  v.  Parlane 
(1825)  4  8c.  Sees.  Cas.  1st  series,  122;  Chap- 
man V.  Parlane  (1825)  8  Sc.  Sess.  Cas.  1st 
series,  585. 

Where  a  house  owner,  in  rebuilding  a  party 
wall,  Infringed  the. building  regulations  of  the 
municipality.    Fowler  v.  Saks  (1890)  7  Mackey 
570,  7  L.  R.  A.  649. 

Bee  also  the  cases  dealing  with  the  liability 
of  municipalities  for  the  unsafe  condition  of 
highways,  —  subd.  IV.,  infra. 

As  to  the  statutory  duty  in  England  to  re- 
build a  party  wall  with  reasonable  despatch 
after  it  has  been  taken  down,  see  JollIfFe  v. 
Woodhouse  (1894)  10  Times  L.  R.  558,  subd. 
XIII.,  infra. 

One  of  the  cases  in  which  the  Georgia  Clvl? 
Code  of  1895,  i  3819,  declares  an  employer  tcv 
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Adams  County,  3  Ind.  App.  536,  538-541,  30 
X.  £.  147,  and  cases  cited;  Rohhina  v.  Chi- 
cago, 4  Wall.  657,  18  L.  ed.  427 ;  8t.  Paul 
Water  Co.  v.  Ware,  16  Wall.  566,  21  L.  ed. 
485;  Brusao  v.  Buffalo,  90  N.  Y.  679,  and 
cases  cited;  Dill.  Mun.  Corp.  S  1027;  note 
to  Qoddard  y.  Earpawell,  30  Am.  St.  Rep. 
411-413. 

Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  5th  ed.  S  1027,  says  on  this 
subject:  "Whether  the  duty  of  maintaining 
the  streets  in  a  safe  condition  for  public 
travel  and  use  is  specially  imposed  on  the 
corporation,  or  is  deduced  in  the  manner  be- 
fore stated,  it  rests  primarily,  as  respects 
the  public,  upon  the  corporation;  and  the 
-obligation  to  discharge  this  duty  cannot  be 
evaded,  suspended,  or  cast  upon  others  by 


any  act  of  its  own.  Therefore,  aeoording  to 
the  better  view,  where  a  dangerous  excava^ 
tion  is  made,  and  negligently  left  open 
(without  proper  lights,  guards,  or  cover- 
ing), in  a  traveled  street  or  sidewalk,  by  a 
contractor  under  the  corporation  for  build- 
ing  a  sewer  or  other  improvement,  the  cor- 
poration is  liable  to  a  person  injured  there- 
by, although  it  may  have  had  no  immediate 
control  over  the  workmen,  and  had  even 
stipulated  in  the  contract  that  proper  pre- 
cautions should  be  taken  by  the  contractor 
for  the  protection  of  the  public,  and  making 
him  liable  for  accidents  occasioned  by  his 
neglect." 

''Sec.  1030.  Accordingly,  the  later  and  bet- 
ter considered  cases  in  this  country  respect- 
ing streets  have  firmly,  and,  in  our  judg- 


be  liable  is  **wheii  the  wrongful  act  Is  the  viola- 
tion of  a  duty  imposed  by  statute."  See  Atlanta 
A  F.  R.  Co.  V.  Klmberly  (1891)  87  Ga.  161,  27 
Am.  St  Rep.  231,  13  8.  B.  277. 

In  order  that  an  employer  may  be  held  liable 
on  the  ground  that  his  contractor  violated  a 
statutory  duty  imposed  upon  him,  the  terms  of 
the  statute  must  be  such  as  to  show  that  the 
legislature  intended  to  subject  him  to  an  express 
-and  definite  obligation,  either  as  regards  the 
work  which  he  Is  to  do  or  as  regards  the  manner 
In  which  he  Is  to  do  It. 

In  Halifax  v.  Lordly  (1892)  20  Can.  8.  C. 
505,  where  the  plaintiff,  in  the  darkness  which 
snpervened  when  an  electric  light  went  out  sud- 
denly, was  Injured  by  coming  into  collision  with 
a  hydrant  on  the  footpath,  the  court,  while  fully 
conceding  the  correctness  of  the  principle  that, 
''where  a  particular  duty  is  Imposed  upon  any 
person  as  Incidental  to  the  doing  of  any  work 
wliich  he  by  statute  is  authorised  to  do,  such 
person  cannot,  by  employing  a  contractor  to  do 
the  work  authorized,  evade  responsibility  to  a 
person  injured  by  the  nonfulfilment  of  the  in- 
cidental duty  imposed,"  .denied  that  this  prin- 
ciple was  applicable  under  the  circumstances. 
It  was  considered  that  the  statutes  concerning 
the  lighting  of  the  city  had  not  imposed  upon 
the  council  the  duty  of  lighting  the  city  by 
works  of  their  own,  or  enabled  them  to  rslse 
the  funds  necessary  for  the  purchase  or  erection 
and  maintenance  of  the  necessary  works;  that 
they  had  in  effect  no  power  but  that  of  entering 
into  contracts  with  persons  able  to  supply  the 
light  which.  In  the  exercise  of  their  discretion, 
the  council  should  think  necessary ;  and  that 
they  had  exercised  this  power  by  the  contract 
hito  which  they  had  entered  with  the  elec- 
tric light  company.  By  thus  exercising  the 
statutory  power  vested  in  them  they  had  fully 
discharged  the  duty  imposed  upon  them  by  the 
statute;  they  were  not  in  the  position  of  one 
who  employs  another  to  do  work  which  the  em- 
ployer Is  bound  to  do  himself.  The  case,  there- 
fore, was  governed  by  the  ordinary  rule,  which 
declares  that,  if  anyone  suffers  injury  from  any 
negligence  In  the  execution  by  the  contractors 
of  the  work  they  have  undertaken,  the  con- 
trsctors  alone  are  responsible. 

In  Chartiers  Valley  Oas  Co.  v.  Lynch  (1888) 
lis  Pa.  862,  12  Atl.  435,  where  an  explosion 
of  gas  occurred  as  a  result  of  the  fact  that  an 
^'bow  in  the  pipe  broke  in  consequence  of  the 
negligent  manner  In  which  the  trench  was  filled, 
««  L.  R.  A. 


the  court  declined  to  accept  the  contention  that 
the  rule  now  under  review  was  applicable  to  the 
case,  since  the  statute  relied  upon  for  the  pur- 
pose of  charging  a  gas  company  with  liability 
for  an  explosion  of  gas  merely  declared  that 
"any  company  laying  pipe  line  under  the  pro- 
visions of  the  act  should  be  liable  for  all  dam- 
ages occasioned  by  reason  of  the  negligence  of 
said  company." 

If  the  statute  relied  upon  expressly  provides 
for  the  contingency  of  the  work's  being  executed 
under  an  independent  contract,  and  declares 
that  the  duty  must  be  fulfilled  by  the  employes 
or  the  contractor,  the  statute  will  not  ordinarily 
be  construed  as  enlarging  the  personal  liability 
of  the  employer,  the  intention  of  the  legislature 
being  presumed  to  be  that  the  duty  shall  then 
be  discharged  by  the  employer  only  when  the 
work  is  done  under  his  immediate  control. 

Such  was  the  conclusion  arrived  at  with  re- 
gard to  the  effect  of  the  New  York  ordinance 
which  was  approved  September  25,  1895,  amend- 
ed November  18,  1895,  and  continued  in  force 
by  Greater  New  York  charter,  |  41,  and  which 
provided,  under  penalties,  that  "the  owner  or 
general  contractor  engaged  in  the  construction" 
of  a  building  over  five  stories  in  height  shall 
build  a  temporary  roof  over  the  sidewalk  in 
front  of  the  building.  Koch  v.  Fox  (1902)  71 
App.  DIv.  288,  75  N.  Y.  Supp.  913.  The  court, 
after  adverting  to  the  fact  that  courts  have 
sometimes,  in  the  construction  of  a  statute, 
declared  that  "or"  was  used  in  the  sense  of 
"and,"  and  vice  versa  in  cases  where  from  the 
context  or  other  provisions  of  the  statute,  or 
from  former  laws  relating  to  the  same  subject 
and  indicating  the  policy  of  the  state  thereon, 
such  clearly  appeared  to  have  been  the  legis- 
lative intent,  proceeded  thus :  "Here  there  was 
no  former  statutory  law  or  ordinance,  and  we 
find  nothing  in  the  context  to  indicate  an  Intent 
that  the  ordinance  should  operate  on  both 
owner  and  contractor.  Why  should  both  owner 
and  contractor  be  required  to  erect  a  structure 
over  the  walk?  The  ordinance  is  quite  general, 
and  it  contains  no  plan  or  specification.  It 
does  not  prescribe  the  height  of  the  structure, 
or  specify  the  materials  to  be  used  In  its  con- 
struction or  their  dimensions.  If  both  are  re- 
quired to  erect  the  covering,  a  conflict  mii?ht 
arise  between  them  with  reference  to  the  man- 
ner of  complying  with  the  ordinance..  Both 
could  not  well  do  the  work,  and  one  might 
neglect  the  duty,  relying  upon  the  other,  who 
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ment,  reasonably,  establiBhed  the  doctrine 
that,  where  the  work  contracted  for  neces- 
sarily constitutes  an  obstruction  or  defect  in 
the  street,  of  such  a  nature  as  to  render  it 
unsafe  or  dangerous  for  the  purposes  of 
public  travel,  unless  properly  guarded  or 
protected, '  the  employer  (equally  with  the 
contractor ) ,  where  the  injury  results  direct- 
ly from  the  acts  which  the  contractor  en- 
gaged to  perform,  is  liable  therefor  to  the 
injured  party.  But  the  employer  is  not  lia- 
ble where  the  obstruction  or  defect  in  the 
street  causing  the  injury  is  wholly  coflat- 
eral  to  the  contract  work,  and  entirely  the 
result  of  the  negligence  or  wrongful  acts  of 
the  contractor,  subcontractor,  or  his  serv- 
ants. In  such  a  case  the  immediate  author 
of  the  injury  is  alone  liable." 


From  the  allegations  of  the  complaint 
which  are  not  denied  in  said  third  para- 
graph of  anawer,  it  appears  that,  in  makin<r 
said  improvement  under  the  contract,  the- 
cpntractor  dug  said  excavation  across  said 
sidewalk,  and  that  the  same  "rendered  said 
sidewalk  dangerous  and  unsafe  for  travel, 
and  that  it  greatly  endangered  the  life,  limb, 
and  person  of  persons  traveling  upon  said 
sidewalk  in  the  nighttime."  Under  the  au- 
thorities cited,  if  the  excavation  which  oc- 
casioned the  injury  resulted  directly  from- 
the  acts  which  the  contractor  agreed  and 
was  authorized  to  do,  and  the  same  was  of 
such  a  character  as  to  render  said  sidewalk 
unsafe  and  dangerous  for  the  purposes  of 
public  travel,  as  alleged,  the  appellant  was 
liable  equally  with  the  contractor  for  ap- 


mlKht  fail  to  perform  It.  The  purpose  of  the 
ordinance  was  to  require  the  protection  of  peo- 
ple upon  the  walk.  It  Is  wholly  Immaterial  who 
erects  the  shed  or  roof.  The  essential  require- 
ment Is  to  have  it  erected.  The  terms  of  the 
ordinance  are  satisfied  by  a  construction  which 
requires  compliance  by  the  owner  if  he  be  doing 
the  work  by  day  labor  or  through  contractors 
for  separate  parts,  so  that  he  retains  charge 
and  control,  and  compliance  by  the  general  con- 
tractor if  the  work  be  ali  let  by  one  contract, 
so  that  the  contractor  may  be  said  to  be  inde- 
pendent, in  that  he  has  full  charge  and  control 
of  the  entire  work,  subject  only  to  such  super- 
vision as  wilt  insure  to  the  owner  compliance 
with  the  plans  and  specifications."  It  was 
further  held  that,  even  if  the  ordinance  imposed 
a  duty  on  the  owner  which  afforded  a  cause  of 
action  to  the  person  injured  by  reason  of  his 
omission  to  comply  therewith,  yet  the  failure  to 
fulfil  that  duty  was  not  the  proximate  cause  of 
the  Injury,  since  the  accident  would  not  have 
occurred  but  for  the  negligence  of  the  employees 
of  the  contractor,  who  was  bound  to  perform  his 
contract  with  care  and  to  safeguard  the  work, 
to  the  end  that  people  lawfully  upon  the  street 
would  not  receive  injury. 

IV.  Duty  of  municipality  to  keep  highways  in 

safe  condition, 

a.  In  general. 

The  accepted  doctrine  in  the  United  States  is 
that  a  municipality  which  is  charged  with  the 
duty  of  keeping  certain  highways  in  safe  condi- 
tion for  public  travel,  and  which  has  either 
authorized,  or  has  been  constrained  by  the 
operation  of  a  statute  to  permit,  the  perform- 
ance of  work  which,  in  the  absence  of  certain 
precautions,  will  necessarily  render  one  of  these 
highways  abnormally  dangerous  for  the  time 
being,  is  liable  for  injuries  caused  by  the  ab- 
sence of  these  precautions  whatever  may  be 
its  relation  to  the  party  who  is  actually  en- 
gaged In  doing  the  work.  The  municipality  lies 
.  in  this  regard  under  a  primary,  absolute,  or  non- 
delegable duty,  in  the  performance  of  which 
it  is  bound  to  use  reasonable  care  and  diligence. 
See,  generally.  Turner  v.  Newburgh  (1888)  109 
N.  T.  801,  4  Am.  St.  Rep.  453,  16  N.  B.  344  ; 
Brusso  V.  Buffalo  (1882)  90  N.  Y.  679 ;  and  the 
.   cases  cited  in  the  following  notes. 

The  duty  of  maintaining  the  streets  in  safe 
condition  "rests  primarily,  as  respects  the  pub- 
G6  L.  R.  A. 


lie,  upon  the  corporation,  and  the  obligation  to- 
discharge  this  duty  cannot  be  evaded,  suspended, 
or  cast  upon  others,  by  any  act  of  its  own." 
2  Dill.  Mun.  Corp.  {  1027.    This  statement  has 
frequently  been  adopted  by  American  courts. 

"As  the  city  Is  the  principal  in  the  duty  im- 
posed. It  must  occupy  the  same  position  when 
damages  are  claimed  for  a  neglect  of  that  duty. 
.  .  .  A  corporation,  like  Indivlduais,  is  re- 
quired to  exercise  its  rights  and  powers,  and* 
with  such  precautions  as  shall  not  subject 
others  to  injury."  Springfield  v.  Le  Claire 
(1869)  49  111.  476. 

The  rule  as  to  the  nonliability  of  a  city  for 
a  defect  or  obstruction  caused  by  the  collateral 
negligence  of  a  contractor  "has  no  application 
where  the  defect  or  obetmctlon  in  the  street 
must  necessarily  have  resulted  from  the  proper 
execution  of  the  work.  In  such  cases  the  duty 
remains  with  the  city  to  see  to  it  that  the  street 
is  made  reasonably  safe  for  night  travel.  This 
duty  it  cannot  evade  or  shift  to  the  shoulders 
of  others."  Ray  v.  Poplar  Bluff  (1897)  70  Mo. 
A  pp.  252. 

"It  is  the  duty  of  a  municipal  corporation, 
vested  by  law  with  authority  over  the  streets, 
whilst  dangerous  works,  such  as  sewers,  etc., 
are  being  constructed  across  a  street,  to  have- 
proper  precautionary  measures  taken  to  prevent 
accidents  to  passengers  during  such  construc- 
tion, whether  the  same  Is  being  done  by  the- 
corporation  through  its  own  servants,  or  by  con- 
tract, or  by  subcontractors  under  a  primary 
contractor.  Such  duty,  at  least  in  the  cases 
of  independent  contractors  or  subcontractors,  is. 
not  founded  on  the  principle  of  respondeat 
superior,  but  is  deducible  from  the  authority  in 
the  corporation  over  the  streets,  and  the  obliga- 
tion Uowing  therefrom  to  protect  the  public 
against  nuisances  or  dangerous  obstructions  in* 
the  highways  of  the  city."  Savannah  v.  Wald- 
ner  (1873)  49  Ga.  316  (syllabus  written  by 
court). 

In  discussing  the  effect  of  the  principle  set- 
tled in  Tennessee,  that  a  municipal  corporationc 
for  the  government  of  a  town  or  city  is  the  pro- 
prietor of  the  streets,  which  it  holds  as  ease- 
ments. In  trust,  for  the  benefit  of  the  corpora- 
tion, the  supreme  court  of  that  state  said :  "Tor 
this  trust  there  must  attach  the  day  of  exercis- 
ing proper  care  in  the  selection  of  agents,  serv- 
ants, or  contractors,  for  the  due  execution  of  the 
trust.  This  duty  cannot  be  shifted  by  transfer 
ring  its  own  legitimate  duties  to  a  contractor,. 
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pellee's  injury,  if  received  by  her  without 
coDtributory  fault.  It  follows  that  the  court 
did  not  err  in  sustaining  the  demurrer  to 
the  third  paragraph  of  answer. 

The  second  and  fourth  paragraphs  are 
pleas  of  former  adjudication.  It  appears 
from  each  of  said  paragraphs  of  answer  that 
in  1899  appellee  sued  the  independent  con- 
tractor who  made  said  excavation  across  said 
sidewalk  for  the  same  injuries  sued  for  in 
this  action,  and  that  a  trial  of  said  cause 
upon  the  merits  resulted  in  a  judgment 
against  appellee.  No  objection  is  made  to 
the  form  of  said  paragraphs,  but  it  is  insist- 
ed that  the  liability  of  the  contractor  and 
appellant  was  joint  and  several,  and  that  a 
judgment  on  the  merits  in  favor  of  the  con- 
tractor cannot  be  pleaded  by  appellant  in 


bar  of  this  action.  Hie  established  rule  in 
this  state  is  that  when  a  street  of  a  munici- 
pal corporation  is  rendered  unsafe  by  the 
wrongful  acts  or  negligence' of  a  third  per- 
son, and  the  corporation  is  compelled  to  pay 
for  injuries  caused  by  said  unsafe  street,  it 
has  a  right  of  action  over  against  the  person 
who  rendered  -  the  same  unsafe,  for  the 
amount  so  paid;  and,  if  properly  notified  of 
the  action,  such  person  is  bound  and  con- 
cluded by  said  judgment  recovered  against 
the  corporation.  MoNaughton  v.  Elkhart, 
85  Ind.  384,  391;  Centerville  v.  Woods,  57 
Ind.  192,  196,  197;  Elkhart  v.  WickwirCy  87 
Ind.  77,  80;  Elkhart  v.  Ritier,  66  Ind.  136, 
143;  Lowell  v.  Boston  d  L.  R,  Corp,  23 
Pick.  24,  34,  34  Am.  Dec.  33;  Chicago  v. 
Robhins,  2  Black,  418,  17  L.  ed.  298;  Port 


instead  of  employing  its  own  agents  and  serv- 
ants In  making  improvements  or  repairs  of 
streets.  Nor  are  we  able  to  appreciate  the  sng- 
sestioo  that  public  policy  requires  that  a  party 
iDJared  by  the  neglect  or  wrongful  acts  of  a  con- 
trsctor  in  making  repairs  on  a  street  should  be 
limited,  to  his  redress  for  the  wrong,  to  a  suit 
aeainst  the. contractor ;  such  contractor  cannot, 
in  the  nature  of  the  relation  he  bears  to  the  cor- 
poration, be  anything  else  than  a  quasi  agent,  or 
^iTTant,  of  the  corporation.  The  corporation 
cannot  devest  itself  of  its  duty,  as  trustee,  to 
raperlntend  and  control  the  improvements  and 
repairs  ordered  to  be  made,  whether  by  agents 
or  contractors.  To  attempt  to  so  devest  itself 
vould  be  in  itself  a  violation  of  its  duty  as  trus- 
tee." The  following  charge  was,  therefore,  held 
to  be  correct :  "It  Is  the  duty  of  the  corpora- 
tion to  exercise  proper  care  and  prudence  in 
the  selection  of  agoits,  servants,  and  contract- 
on  [in  making  improvements] ;  to  retain  the 
requisite  degree  of  control  and  superintendence 
orer  them  in  the  performance  of  their  duty ; 
and  to  enforce  such  measures  of  vigilance  and 
<^re  as  will  guard  against  .  .  .  exposure 
to  injuries  of  any  kind."  Nashville  v.  Brown 
(1871)  9  Heisk.  1,  24  Am.  Rep.  289. 

The  supreme  court  of  New  York  referring  to 
this  class  of  cases  has  observed :  "The  ratio 
decidendi  of  these  and  other  analoguos  cases  is 
tbat  as  the  duty  was  imposed  upon  the  defend- 
tni  by  law,  he  or  it  could  not  escape  liability 
by  delegating  the  performance  of  the  duty  to 
a  contractor,  for  the  obligation  was  imposed 
opon  the  defendant  to  take  the  necessary  pre- 
cautious to  insure  tluit  the  duty  should  be  per- 
formed, and  it  was  incumbent  upon  the  defend- 
ant to  see  that  these  operations  were  safely 
carried  out  by  the  contractor."  Weber  v.  Buf- 
falo B.  Co.  (1897)  20  App.  Dlv.  292,  47  N.  Y. 
Sopp.  7. 

"The  municipal  corporations  of  this  state  are, 
h;  law,  charged  with  the  performance  of  certain 
pablic  functions  and  duties ;  among  these  func- 
tions and  duties  is  that  of  at  all  times  keeping 
their  streets  and  sidewalks,  which  are  a  part 
of  the  streets,  in  a  reasonably  safe  condition 
for  the  traveling  public.  This  duty  a  municipal 
corporation  cannot  delegate  to  another,  nor  can 
It  SDdlcate  this  public  function  or  devolve  its 
performance  upon  another,  whether  a  contractor 
or  not"  BeatHce  v.  Beid  (1894)  41  Neb.  214, 
59  N.  W.  770. 

The  following  extract  from  the  opinion  in  a 
66  L.  R.  A. 


Pennsylvania  case  Indicates  the  position  of  the 
courts  in  that  state :  "In  Pennsylvania  munici- 
pal corporations,  although  invested  with  public 
privileges,  and  charged  incidentally  with  corre- 
spondent public  duties  and  obligations,  may  Id 
certain  cases,  cast  the  responsibility  upon  an 
independent  contractor,  whose  negligence  cauBe<t 
the  injury  (Painter  v.  Pittsburgh  [1863]  46  Pa. 
213 :  Reed  v.  Allegheny  [1875]  79  Pa.  300 ;  Brie 
V.  Caulkins  [1877]  86  Pa.  247,  27  Am.  Rep. 
642)  ;  but  this  is  because  they  are  municipal 
and  public  corporations.  The  rule  has  never 
been  extended,  here  or  elsewhere,  to  private  cor- 
porations of  the  class  we  have  referred  to.  The 
maintenance  and  repair  of  roads  and  streets  are 
merely  a  burden  imposed  upon  a  municipality, 
whilst  a  corporation  created  for  the  purpose  is 
compensated  by  tolls."  LAncaster  Ave.  Improv. 
Co.  V.  Rhoads  (1887)  116  Pa.  377,  2  Am.  St. 
Rep.  608,  9  Atl.  852. 

For  the  effect  of  the  decisions  here  comment- 
ed on,  and  other  similar  ones  rendered  by  the 
same  court,  see  subd.  VII.,  c,  9,  of  note  to> 
Salliotte  V.  King  Bridge  Co.  65  L.  R.  A.  620. 
on  Oeneral  rule  as  to  ahtenoe  of  lialUity  of 
employer  for  torts  of  independent  contractor. 

Section  30,  chap.  401,  Wis.  private  and  locai 
laws  1869,  providing  that  "the  city  of  Milwau- 
kee shall  not  be  held  Ifable  for  damages  or  in- 
Jury  to  any  person  or  property  incurred  or  hap- 
pening at  any  place  in  said  city  where  work  is 
being  done  and  improvements  made  on  streets 
and  sidewalks,  under  contract,  or  while  such 
work  is  under  contract,"  is  designed  to  restrict 
the  statutory  liabllily  of  the  city  to  injuries  ta 
persons  and  property  of  travelers  in  the  streets  ; 
and  we  have  seen  that  this  action  was  not  to 
recover  for  such  injuries,  and  does  not  prevent 
recovery  for  damages  caused  by  an  overflow  of 
water  from  a  gutter  which  had  been  obstructed 
by  earth  taken  from  a  sewer.  Harper  v.  Mil- 
waukee (1872)  80  Wis.  365. 

A  provision  in  chap.  20,  f  2,  of  the  charter  of 
Milwaukee  (Wis.  Laws  1874,  chap.  184),  to  the 
effect  that  the  city  should  not  be  held  liable 
for  damages  or  injuries  to  persons  or  property 
Incurred  at  any  place  in  the  city  where  work 
was  being  done  in  streets  by  contractors  under 
contract  with  the  board  of  public  works,  in 
consequence  of  the  condition  of  such  streets  or 
sidewalks,  arising  from  the  doing  of  such  work, 
was  held  invalid  on  the  ground  that  it  was  an 
attempt  on  the  part  of  the  legislature  to  grant 
a  privilege  or  immunity  to  the  city  of  Milwaukee 
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Jervis  v.  Firai  Nat.  Bank,  96  N.  Y.  650; 
Brooklyti  v.  Brooklyn  City  R,  Co,  47  N.  Y. 
475,  486,  7  Am.  Rep.  469;  New  York  v. 
Brady,  81  Hun/440,  30  N.  Y.  Supp.  1121; 
2  Smith,  Modem  Law  of  Mun.  Corp. 
§§  1305,  1533;  Elliott,  Roads  A;  Streets,  2d 
ed.  S  870;  1  Shearm.  &  Redf.  Neg.  5th  ed. 
§  24a;  21  Am.  &  Eng.  Enc.  Law,  pp.  161, 
162.  The  municipal  corporation,  by  pay- 
ment of  such  damages,  is  entitled  to  be  sub- 
rogated to  the  cause  of  action  against  the 
one  whose  negligent  or  wrongful  acts  ren- 
dered tiie  street  unsafe,  which  the  injured 
party  originally  had.  In  such  cases,  as  be- 
tween the  municipal  corporation  and  the 
one  who  created  the  dangerous  condition 
which  occasioned  the  injiiry,  the  latter  is 
primarily  liable,  and  said  corporation,  hav- 


ing been  compelled  to  pay  such  damages  to 
the  one  injured,  becomes  subrogated  to  the 
remedy  of  such  injured  {Mirty.  Smith,  Mod- 
em Law  of  Mim.  Ck)rp.  S  1305,  and  note  209. 
It  was  held  in  Buffalo  v.  Holloway,  7  N.  Y. 
493,  57  Am.  Dec.  550,  and  note  pages  553 
and  554,  that  one  who  contracts  with  a  mu- 
nicipal corporation  for  the  improvement  of 
a  public  street  is  under  no  obligation  to  the 
corporation  to  properly  guard  places  in  said 
street  made  dangerous  by  said  work  during 
the  progress  thereof,  unless  the  contractor, 
by  his  contract,  has  agreed  to  use  the  neces- 
sary precautionary  measures  to  protect  the 
public.  The  correctness  of  this  rule  seems 
to  be  questioned  in  2  Dill.  Mun.  Corp.  5th 
ed.  S  1027,  and  note  1.  In  this  case,  how- 
ever, it  was  stipulated  in  the  contract  that 


afralnst  a  general  rule  of  law,  while  all  other 
municipal  corporations  were  left  subject  to  Its 
operation.  Hincks  v.  Milwaukee  (1879)  46 
Wis.  559,  32  Am.  Kep.  735,  1  N.  W.  230. 

This  liability  extends  to  conntles  or  shires, 
as  well  as  to  towns  and  cities.  Park  v.  Adams 
County  (1891)  3  Ind.  App.  536,  30  N.  B.  147; 
Anne  Arundel  County  v.  Duvall  (1880)  54  Md. 
350.  89  Am.  Rep.  393;  Bell  y.  Portland  (1876) 
2  Vict  L.  Kep.  (L.)  197;  Boesence  ▼.  Kllmore 
(1883)  9  Vict.  L.  Rep.  (I^)  35. 

From  the  responsibility  to  which  a  municipal- 
ity is  thus  subjected  It  cannot  relieve  itself  by 
Inserting  In  the  contract  a  provision  requiring 
the  contractor  to  see  that  third  persons  are 
adequately  protected  while  the  work  is  in  prog- 
ress. (Compare  subd.  IV.  of  note  to  Jacobs 
V.  Fuller  &  H.  Co.  65  L.  R.  A.  833,  on  Liability 
of  employer  for  infuriea  caused  by  the  perform- 
<ince  by  independent  contractor  of  work  which 
is  dangeroue  unices  certain  precautions  are  ob- 
served,) Jefferson  v.  Chapman  (1889)  127  III. 
438,  11  Am.  St.  Rep.  136,  20  N.  E.  33 ;  Balti- 
more V.  O'Donnell  (1879)  53  Md.  110,  36  Am. 
Rep.  395;  Detroit  v.  Corey  (1861)  9  Mich.  165, 
80  Am.  Dec.  78;  Brooks  v.  Somervllle  (1871) 
106  Mass.  271;  Russell  v.  Columbia  (1881)  74 
Mo.  480,  41  Am.  Rep.  325;  Omaha  v.  Jensen 
(1892)  35  Neb.  68,  37  Am.  St.  Rep.  432,  52  N. 
W.  833 ;  Storrs  v.  tJtIca  (1858)  17  N.  Y.  104, 
72  Am.  Dec.  437;  Creed  v.  Hartmann  (1864) 
29  N.  Y.  591,  86  Am.  Dec.  341 ;  Turner  v.  New- 
burgh  (1888)  109  N.  Y.  301,  4  Am.  St.  Rep.  453, 
16  N.  E.  344;  Pettenglll  v.  Yonkers  (1889) 
116  N.  Y.  558,  15  Am.  St.  Rep.  442,  22  N.  E. 
1095 ;  Dressell  v.  Kingston  (1884)  32  Hun,  533 ; 
Scanlon  v.  Watertown  (1897)  14  App.  Dlv.  1, 
43  N.  Y.  Supp.  618;  McAllister  v.  Albany 
(1890)  18  Or.  426,  23  Pac.  845. 

In  England  the  liability  of  a  municipality,  or 
other  public  body  having  charge  of  highways, 
for  Injuries  due  to  unsafe  conditions  caused 
by  the  negligence  of  an  independent  contractor 
has  never,  as  it  would  seem,  been  discussed  with 
specific  reference  to  the  conception  of  an  abso- 
lute obligation ;  and  the  cases  as  they  stand 
appear  to  be  rather  unfavorable  to  the  Inference 
thai  an  action  Is  maintainable  on  this  basis. 

In  Reid  v.  Darlington  Highway  Board  (1877 ; 
Q.  B.  D.)  41  J.  P.  681,  the  plaintiff  was  denied 
recovery  for  Injuries  caused  by  a  heap  of  stones 
lAft  on  a  road  which  was  under  repair.  (See 
subd.  VII.,  c,  9,  of  note  to  Salllotte  v.  King 
Bridge  Co.  65  L.  R.  A.  620,  on  General  rule  as  to 
^iQ  L.  R.  A« 


absence  of  liability  of  employer  for  torts  of  in- 
dependent contractor,)  But  the  report  is  ex- 
tremely meager,  and  it  does  not  appear  whether 
the  right  of  action  was  argued  by  counsel,  or 
considered  by  the  court  with  reference  to  the 
question  whether  such  a  duty  was  involved. 

In  Taylor  v.  Greenhalgh  (1876)  24  Week. 
Rep.  311,  Reversing  (1874)  L.  R.  9  Q.  B.  487, 
43  L.  J.  Q.  B.  N.  S.  168,  31  L.  T.  N.  8.  184; 
Pendlebury  v.  Greenhalgh  (1875)  L.  R.  1  Q.  B. 
Dlv.  36,  45  L.  J.  Q.  B.  N.  S.  3.  88  L.  T.  N.  S. 
472,  24  Week.  Rep.  98,  an  assistant  surveyor  of 
highways  was  held  liable  for  an  accident  caused 
by  the  want  of  a  light  and  a  fence  on  a  road 
which  was  being  altered.  The  conclusion  of  the 
court  was  based  upon  the  theory  that,  under  the 
terms  of  the  contract,  the  duty  of  lighting  and 
fencing  had  not  been  transferred  to  the  con- 
tractor,— a  ratio  decidendi,  which  Implies  that 
by  employing  appropriate  language  in  the  con- 
tract the  surveyor  might  have  relieved  himself 
from  the  obligation  to  perform  this  duty.  But, 
as  the  actions  were  not  brought  against  the 
highway  authority  Itself,  the  cases  are  not 
strictly  relevant  In  the  present  point  of  view. 

As  the  action  in  Overton  v.  Freeman  (1852) 
11  C.  B.  867,  3  Car.  &  K.  62,  21  L.  J.  C.  P.  N. 
S.  52,  16  Jur.  65,  to  recover  for  the  negligence 
of  the  subcontractor  was  brought  against  the 
contractor,  and  not  against  the  local  board 
which  employed  him,  it  may,  perhaps,  be  In- 
ferred that.  In  the  opinion  of  counsel,  that  board 
was  not  in  any  event  liable. 

In  Austin's  Case,  1  Ventr.  90,  it  is  laid  down 
that  "every  parish  of  common  right  ought  to  re- 
pair the  highways,  and  no  agreement  with  any 
person  whatever  can  take  off  this  charge  which 
the  law  lays  upon  them.'*  But  this  statement 
has  no  bearing  on  the  question,  whether  a  par- 
ish would  be  absolutely  liable  for  dangerous 
conditions  produced  by  the  progress  of  work 
which  affected  the  safety  of  a  highway. 

In  view  of  the  decisions  cited  in  subd.  II., 
supra,  it  is,  perhaps,  reasonable  to  anticipate 
that,  whenever  the  point  is  directly  raised,  the 
nondelegable  quality  of  the  duty  of  keeping 
highways  secure  for  travelers  will  be  affirmed. 

But,  even  if  a  contrary  conclusion  should  be 
arrived  at,  it  would  seem  that  the  doctrine  dis- 
cussed in  the  note  to  Jacobs  v.  Fuller  &  H.  Co. 
65  L.  R.  A.  833,  on  Liability  of  employer  for  in- 
juries caused  by  the  performance  by  independent 
contractor  of  work  which  is  dangerous  unless 
certain  precautions  are  observed,  would  enable 
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proper  precautions  should  be  taken  by  the' 
contractor  to  protect  the  public  from  in- 
jury. We  are  not  required,  therefore,  to  de- 
termine as  to  the  correctness  of  the  rule  de- 
clared in  Buffalo  v.  Hollotoay,  7  N.  Y.  403, 
57  Am.  I>ec.  550.  It  is  clearly  established 
by  the  authorities  cited  that  if  appellee  was 
injured,  without  contributory  fault  on  her 
part,  by  reason  of  said  ezcayations  being 
negligently  left  open,  without  proper  guards 
or  signals,  as  alleged,  appellant  would  be  en- 
titled to  recover  from  the  contractor  what- 
ever appellee  might  recover  against  it.  Such 
right,  as  we  have  shown,  would  rest  upon 
the  principles  of  subrogation.  Appellant 
would  be  entitled  to  be  subrogated  to  appel- 
lee's right  of  action  against  the  contractor, 
but  the  judgment  on  the  merits  in  the  con- 


tractor's favor  in  appellee's  action  against 
him  conclusively  adjudged  that  he  was  not 
liable  to  appellee,  or  any  person  claiming 
under  her,  for  the  same  cause  of  action.  If 
appellee  was  not  entitled  to  recover  for  said 
injury  against  the  contractor,  she  is  not  en- 
titled to  recover  therefor  against  appel- 
lant. The  contractor  had  the  right,  if  duly 
notified  by  appellant,  to  appear  and  set  up 
said  former  judgment  in  his  favor  against 
appellee  in  bar  of  this  action  against  ap- 
pellant, and  appellant  has  the  same  rights 
otherwise  the  contractor  would  have  to  de- 
fend the  same  cause  twice  on  its  merits. 
Hill  V.  Baiiiy  16  R.  I.  75,  2  Am.  St.  Rep. 
873,  23  Atl.  44;  Featheraton  v.  Newhurgh 
^  0.  Tump,  Road,  71  Hun,  109,  24  N.  Y. 
Supp.  a03;  2  Van  Fleet,  Former  Adjudica- 


«  plalntifT  to  succeed  in  almost  every  Instance  in 
which  he  wonid  be  allowed  to  recover  under  a 
declaration  alleging  the  defeudant  to  be  sub- 
ject to  a  primary  and  specific  duty  with  respect 
to  the  maintenance  of  safe  conditions.  See 
Peony  v.  Wimbledon  Urban  District  [1899]  2 
Q.  B.  72,  68  L.  J.  Q.  B.  N.  8.  704,  80  L.  T.  N.  S. 
615,  47  Week.  Rep.  665,  68  J.  P.  406,  as  stated 
in  snbd.  VI.  of  the  note  referred  to. 

In  this  connection  it  may  be  observed  that  in 
tome  of  the  American  decisions  the  Intrinsically 
<langeroos  character  of  the  work  authorized  is 
apeclfied  as  a  cumulative  reason  for  holding  the 
defendant  liable.  See,  for  example,  Jefferson  v. 
Chapman  (1889)  127  111.  438,  11  Am.  St.  Rep. 
136,  19  N.  B.  860. 

In  Victoria  decisions  have  been  rendered 
which  embody  the  same  doctrine  as  that  which 
has  been  adopted  by  the  American  courts  (Bell 
T.  Portland  [1876]  2  VicL  L.  Rep.  [L.]  197; 
Bossence  v.  Kilmore  [1888]  0  Vict.  L.  Rep.  [L.] 
35;  Badenbop  v.  Sandhurst  [1864;  VicL]  1  W. 
W.  &  A*B.  [Lu]  1S6) ;  and  that  doctrine  pos- 
sibly prevails  In  Newfoundland  also. 

b.  LiabUity  ineurred  where  contractor  U  em^ 
ployed  by  munUHpalitv  iteelf. 

The  general  doctrine  laid  down  above  has 
frequently  been  applied  in  cases  where  munici- 
palities had  employed  contractors  to  do  work 
which  would  necessarily  expose  travelers  on 
highways  to  certain  almormal  perils,  and  the 
contractor  had  failed  to  adopt  the  appropriate 
precautions  for  safeguarding  the  public  against 
those  perils.  Under  these  circumstances,  the 
perion  executing  the  work,  notwithstanding  the 
general  independent  nature  of  his  employment, 
is  regarded  as  a  quasi  agent  of  the  municipal 
anthoritles.  Birmingham  v.  McCary  (1887)  84 
Ala.  469,  4  So.  630. 

Accordingly  it  has  been  held  by  most  of  the 
American  courts,  who  have  had  occasion  to  de- 
termine the  point  that,  '*where  a  dangerous  ex- 
caration  Is  made  and  negligently  left  open,  with- 
out proper  li^ts,  guards,  or  coverings,  in  a 
traveled  street  or  sidewalk  by  a  contractor  un- 
<ler  the  corporation  for  building  a  sewer  or 
ether  improvements,  the  corporation  is  liable 
to  a  person  injured  thereby.**  2  Dill.  Mim. 
Corp.  f  1027. 

This  language  has  been  frequently  cited  with 
Approval.  See,  for  example,  Birmingham  v.  Mc- 
Cary (1887)  84  Ala.  469,  4  So.  630;  Jefferson 
T.  ChaiMnan  (1889)  127  IlL  438,  11  Am.  St. 
«6L.R.  A, 


Rep.  136.  20  N.  B.  83;  Turner  v.  Newburgh 
(1888)  100  N.  T.  301,  4  Am.  St.  Rep.  453,  16 
N.  B.  844. 

*'What,  then,  is  the  obligation  of  a  city  cor- 
poration when  it  undertakes  to  construct  a 
sewer  in  a  public  street  ?  Can  it  in  that  under- 
taking, and  in  Any  mode  of  providing  for  the 
execution  of  the  work,  throw  off  the  duty  in 
question  and  the  responsibilities  through  which 
that  duty  is  to  be  enforced?  Although  the 
work  may  be  let  out  by  contract,  the  corporation 
still  remains  charged  with  the  care  and  control 
of  the  street  in  which  the  improvement  is  car- 
ried on.  The  performance  of  the  work  neces- 
sarily renders  the  street  unsafe  for  night  travel. 
This  is  a  result  which  does  not  at  all  depend 
on  the  care  or  negligence  of  the  laborers  em- 
ployed by  the  contractor.  The  danger  arises 
from  the  very  nature  of  the  improvement,  and, 
if  it  can  be  averted  only  by  special  precautions, 
such  as  placing  guards  or  lighting  the  street, 
the  corporation  which  has  authorised  the  work 
is  plainly  bound  to  take  those  precautions.** 
Storrs  V.  Utica  (1858)  17  N.  Y.  104,  72  Am. 
Dec.  437.  The  propriety  of  the  distinction 
taken  by  Comstock,  J.,  in  his  judgment,  in  this 
case,  between  one  who  directs  a  ditch  to  be  dug 
in  a  highway,  although  he  does  the  work  by  a 
contractor,  and  one  who  directs  rocks  to  be 
blasted  in  a  highway,  and  does  that  work  under 
contract,  was  impugned  by  Ingraham,  J.,  in 
Creed  v.  Hartmann  (1864)  29  N.  Y.  591,  86 
Am.  Dec.  341. 

Commenting  on  Storrs  v.  Utica,  the  supreme 
court  recently  remarked :  "The  law,  as  thus 
enunciated,  it  will  be  seen,  is  made  to  depend 
upon  the  principle  that  the  defendant,  being  a 
mnnicipal  corporation,  and  charged,  as  such, 
with  the  performance  of  a  public  duty,  cannot 
escape  liability  by  interposing  a  contract  made 
with  a  third  party ;  and  herein,  as  we  conceive, 
lies  the  main  reason  for  distinguishing  the  case 
from  Blake  v.  Ferris  (1851)  6  N.  Y.  48,  65  Am. 
Dec.  304,  which  was  an  action  between  indi- 
viduals, and,  therefore,  one  which'  called  for  the 
application  of  the  general  principle  that,  in 
order  to  make  one  person  responsible  for  the 
negligent  or  tortious  act  of  another,  the  relation 
of  principal  and  agent,  or  master  and  servant, 
must  be  shown  to  have  existed  at  the  time  of 
and  in  respect  to  the  transaction  between  the 
wrongdoer  and  the  person  sought  to  be  charged.'* 
Deming  v.  Terminal  R.  Co.  (1900)  49  App.  Dlv. 
493,  63  N.  Y.  Supp.  615. 
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lion,  §S  672,  573;  2  Black,  Judgm.  2d  ed. 
8  574.  See  also  King  v.  Chase,  15  N.  H.  9, 
41  Am.  Dec.  045;  Emery  v.  Fowler,  39  Me. 
326,  63  Am.  Dec.  627,  and  note  page  631; 
Atkinson  v.  White,  60  Me.  396;  Lyon  v. 
Stanford,  42  N.  J.  Eq.  411,  414,  7  Atl.  869; 
Bates  y,  Btanton,  1  Duer,  79,  88;  Chicago  d 
R,  I.  R,  Co.  V.  Hutchins,  34  111.  108;  Carter 
V.  Botoe,  41  Hun,  516;  State  use  of  Hemp- 
stead V.  Coste,  36  Mo.  437,  88  Am.  Dec.  148 ; 
Gill  V.  MorHs,  11  Heisk.  614,  622,  27  Am. 
Rep.  744;  Castle  v.  Noyes,  14  N.  Y.  329; 
Broton  v.  Bradford,  30  Ga.  927;  Crutn  v. 
Wilson,  61  Miss.  233,  236;  Renkert  v. 
Elliott,  11  Lea,  235,  249,  250;  1  Herman, 
Estoppel,  §  152;  2  Black,  Judgm.  S  588  on 
p.  893,  §  589  on  p.  895;  Freeman,  Judgm. 
4th  ed.  S§  174,  179.  It  is  said  in  Van  Fleet's 
Former  Adjudication,  S  572:  "If  A,  as  be- 
tween himself  and  B,  is  primarily  liable 
upon  an  alleged  cause  of  action  held  hj  C, 
or  is  responsible  over  to  B  for  any  judgment 
recovered  against  him  by  C,  and  C  sues  A 
in  the  first  instance,  and  is  defeated  on  the 


merits,  he  cannot  afterwards  siie  B.  If  he- 
could  A  would  be  compelled  to  defend  twice- 
against  the  same  action, — once  for  himself 
and  once  for  B.  ...  If  a  town  is  Rue<I 
for  injuries  caused  by  an  obstruction  wrong- 
fully placed  in  a  street  by  a  person,  he  may 
be  notified  to  defend,  and  in  such  case  will 
be  bound  by  the  judgment.  Therefore,  if  he 
is  sued  in  the  first  instance,  and  defeats 
the  case,  the  town  may  plead  this  judgment 
in  bar  of  an  action  against  it;  otherwise  the- 
wrongdoer  would  have  to  defend  the  same 
cause  twice." 

It  follows  that  the  court  erred  in  sustain- 
ing appellee's  demurrer  to  the  second  and 
fourth  paragraphs  of  answer.  As  the  other 
questions  argued  may  not  arise  on  another 
trial,  they  are  not  considered. 

Judgment  reversed,  with  instructions  to 
overrule  the  demiirrers  to  the  second  and 
fourth  paragraphs  of  answer,  and  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 


In  St.  Paul  V.  Seltz  (1859)  8  Minn.  297,  74 
Am.  Dec.  753,  GU.  205,  an  action  was  held  to  be 
maintainable  by  a  person  who  fell  into  an  ex- 
cavation made  In  the  coarse  of  srrading  opera- 
tions. The  coart  said:  "If  the  srradlng  of  the 
street  Involved  the  digging  of  this  'pit  or  hole,' 
Into  which  the  plaintiff  fell,  and  the  referee  re- 
ports that  it  was  dug  'under  and  pursuant  to 
said  contract,*  then  the  city  was  placing  a  dan- 
gerous obstruction  In  the  street  which  did  not 
previously  exist,  and  it  was  bound  to  see  that 
no  one  was  injured  by  its  acts.  We  think  in  all 
such  cases  corporations  are  responsible  under 
the  principles  of  the  case  of  Storrs  v.  Utlca 
(1858)  17  N.  Y.  104,  72  Am.  Dec.  437,  and  that, 
where  a  prior  duty  exists  to  keep  the  street  in 
safe  condition.  It  cannot  devest  itself  of  its  ob- 
ligation in  this  respect,  by  contracting  to  have 
the  danger  guarded ;  whether  it  could  or  could 
not  in  a  case  like  the  one  at  bar  is  less  certain. 
The  distinction  between  cases  in  which  there  is 
a  duty  resting  upon  a  city  to  keep  a  street  in 
safe  condition,  and  cases  like  the  one  at  bar, 
where  no  such  duty  exists,  is  this, — that  in  the 
former  the  city  is  liable  for  accidents  arising 
from  a  failure  on  Its  part  to  repair  damages,  or 
remove  obstructions  occasioned,  by  natural 
causes  over  which  it  had  no  control,  and  in 
which  it  had  no  agency,  such  as  the  washing  of 
a  street  by  excessive  rains,  and  similar  occur- 
rences, while  in  the  latter  no  such  liability 
would  arise ;  but,  to  charge  the  corporation,  it 
must  have  been  in  some  way  Instrumental  in 
occasioning  the  injury." 

In  the  following  cases  involving  similar  facts 
the  plaintiff  was  held  entitled  to  recover  dam- 
ages for  injuries  received  through  the  contract- 
or's negligence :  Birmingham  v.  McCary  (1887) 
84  Ala.  469,  4  So.  630  (excavation  for  sewer)  ; 
Savannah  v.  Waldner  (1873)  48  Ga.  316  (same 
facts)  ;  Sterling  v.  Schlffmacher  (1892)  47  III. 
App.  141  (same  facts)  ;  Springfield  v.  Le  Claire 
(1869)  49  111.  476  (same  facts)  ;  Dooley  v.  Sul- 
livan (1887)  112  Ind.  451,  2  Am.  St.  Rep.  209, 
14  N.  E.  566  (same  facts)  ;  Scanlon  v.  Water- 
town  (1897)  14  App.  Dlv.  1,  43  N.  Y.  Supp.  618 
(same  facts)  ;  McAllister  v.  Albany  (1890)  IS 
66  L.  R.  A. 


Or.  426,  23  Pac.  845  (same  facts)  ;  CIrclevllle 
V.  Neuding  (1885)  41  Ohio  St  465  (large  cistern 
for  sewer)  ;  Omaha  v.  Jensen  (1892)  35  Neb. 
68,  37  Am.  St  Rep.  432,  52  N.  W.  833  (•imilar 
excavation)  ;  Wilson  v.  Wheeling  (1882)  19  W. 
Va.  323,  42  Am.  Rep.  780  (open  excavation  pre- 
pared for  a  box  culvert)  ;  Brusso  v.  Buffalo^ 
(1882)  90  N.  Y.  679  (trench  for  laying  water 
pipe)  ;  Brooks  v.  Somervllle  ri871)  106  Mass. 
271  (same  facts)  ;  Butler  v.  Bangor  (1877)  67 
Me.  385  (same  facts)  ;  Dressell  v.  Kingston 
(1884)  32  Hun,  533  (hole  n«ar  sidewalk  for 
reception  of  curbstone)  ;  Jefferson  v.  (Thapman 
(1889)  127  III.  438.  11  Am.  St  Rep.  136,  20  N. 
B.  33  (cross  walk  over  a  ditch,  not  being  proper- 
ly secured,  tipped  up  and  precipitated  the  plain- 
tiff into  the  ditch). 

The  fact  that  the  injury  received  by  a  person 
who  fell  into  a  sewer  trench  which  crossed  the 
street  along  which  he  was  walking  resulted* 
from  the  momentary  failure  of  the  servants  of 
a  street  railway  company  to  replace  the  barriers 
which  they  were  instructed  to  remove  whenever 
a  car  passed  does  not  relieve  the  defendant  from, 
liability.  If  the  municipality  sees  fit  to  intrust 
to  them  the  duty  of  keeping  the  trench  properly 
guarded,  it  is  answerable  for  their  neglect,  mo- 
mentary or  otherwise.  Blessington  v.  Boston 
(1891)  153  Mass.  409,  26  N.  E.  1113. 

In  Barry  v.  St  Louis  (1852)  17  Mo.  12U 
where  the  plaintiff  fell  into  an  open  sew^,  which 
was  being  constructed  by  a  contractor,  the  court 
held  that  sound  policy  indicated  that  the  con- 
tractor alone  should  be  held  responsible,  for  the 
reason  that,  in  making  the  sewer,  he  had  the- 
immediate  charge  of  the  work,  and  the  tem- 
porary occupancy  of  the  street  in  which  the 
work  was  progressing;  that  he  was  upon  the 
ground  with  his  materials  and  servants,  and 
could,  more  securely  and  conveniently  than  any 
officer  of  the  city,  protect  his  work  from  injur- 
ing others ;  and  that  the  public  would  be  better 
protected  from  Injuries  such  as  the  one  for 
which  the  action  was  brought  if  it  was  held 
that  the  contractor  was  liable. 

In  Schwelckhardt  v.  St.  Louis  (1876)  2  Mo. 
App.  571,  this  decision  was  regarded  as  having: 
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the  effect  of  throw Ing;  the  respoDslbility  for  such 
iojaries  upon  the  contractor  alone,  and  no 
doubt  was  expressed  as  to  Its  soundness.  It 
was.  however,  disapproved  hi  Welsh  ▼.  St.  Louis 
(1880)  73  Mo.  71  (where  the  same  facts  were 
InTolyed)  and  In  Uanlford  ▼.  Kansas  (1890) 
103  Mo.  172,  15  B.  W.  753,  and  cannot  be  regard- 
ed any  longer  as  authoritative,  sven  in  the 
state  where  it  was  rendered. 

A  like  rule  Is  applied  where  the  injury  was 
due  to  the  dangerous  conditions  of  a  highway 
bridge    (Hawxhurst   v.    New   York    [1887]    43 
linn,  588  [hridge  while  under  repair  was  not 
barricaded  J  ;   Ray   v.    Poplar   Bluff    [1897]    70 
Mo.  App.  252   [portion  of  sidewalk  taken  up 
for  the  purpose  of  laying  a  waterpipe  under- 
neath   the   bridge]  ;    Park    v.    Adams    County 
[1891]  3  ind.  App.  536,  30  N.  B.  147  [floor  of 
bridge  was  being  relaid])  ;  and  by  the  failure 
to  fence  and  light  a  temporary  road  which  was 
constructed  to  accommodate  the  public,  while 
a  highway  was  under  repair  (Bossence  t.  Kil- 
more   [1883]    9  Vict.  L.  Rep.    [L.]   35)  ;    by  a 
pile  of  earth,  rocks,  gravel,  etc.,  left  in  a  street 
<Pettengill  ▼.  Yonkers   [1889]    116  N.  Y.  658, 
15  Am.  St  Rep.  442,  22  N.  B.  1005,  AlBrming 
[1886]    39    Hnn,    449;    Hlncks    v.    Milwaukee 
[1879]  46  Wis.  559,  32  Am.  Rep.  735,  1  N.  W. 
230:  Nashville  v.  Brown  [1871]  9  Heisk.  1,  24 
Am.  Rep.  289 ;  Bell  y.  Portland  [1876]  2  Vict. 
L.  Rep.  [L.]   197)  ;  and  by  a  water  pipe  laid 
across  a  footpath  (Beatrice  v.  Reid  [1894]  41 
NeU  214,  50  N.  W.  770)  ;  by  a  stone  thrown  out 
by  a  blast  set  off  while  an  excavation  was  being 
made   (Joliet  v.   Harwood    [1877]   86  111.   110, 
29  Am.  Rep.  17 ;  Logansport  v.  Dick  [1880]  70 
Ind.  65,  36  Am.  Rep.  166.     In  the  latter  case 
the  court  said  :  *'If,  m  the  progress  of  the  work, 
blasting  was  dangerous   and  unnecessary,   the 
appellant's  duty  to  its  inhabitants  and  the  pub- 
lic required  that  it  should  prevent  such  blast- 
ing ;  and  if,  on  the  other  hand,  the.  blasting  was 
necessary,  and,  though  dangerous,   the  danger 
coald  be  averted  by  the  use  of  proper  precau- 
tions, the  appellaut*s  plain  duty  was  to  require 
its  contractor  to  use  such  precautions.    The  ap- 
pellant could  not,   by   any   contract   it  might 
make,  avoid  its  liability  to  third  persons  for 
Injury  or  death  resulting  from  a  breach  of  its 
doty  in  the  care  and  control  of  Its  streets")  ; 
by  a  loose  stone  In  a  cross  walk,  in  which  it  had 
been  replaced  by  a  contractor  for  the  construc- 
tion of  a  sewer   (Turner  v.  Newburgh   [1888] 
109  N.  Y.  301,  4  Am.  St  Rep.  453,  16  N.  B. 
344) ;  and  by  a  rope  or  wire  stretched  across 
a  street  for  the  purpose  of  preventing  traffic  on 
a  portion  of  it  which  was  being  repaired  (Balti- 
more V.  O'Donnell  [1879]  53  Md.  110,  36  Am. 
Kep.  395.    In  that  case  a  lamp  which  had  been 
luspended  on  the  rope  had  been  broken  imme- 
diately afterwards  by  some  mischievous  boys, 
tnd  taken  away  to  be  repaired,  so  that  there 
was  no  warning  signal  at  the  time  when  the 
plaintiff   was   injured   by    driving  his   vehicle 
against  It.     No  officer  of  the  city  had  notice 
of  the  rope  being  stretched  across  the  street, 
and  the  superintendent  had  no  orders  from  the 
eity  anthorlties  or  any  other  person  on  the  sub- 
ject   Under  these  circumstances  the  plaintiff 
was  held  entitled  to  recover  on  the  ground  con- 
tended for  by  his  counsel,  viz.,  that  where  the 
person,  for  whom  the  work  to  be  done  is  under 
t  pre-existing  obligation  to  have  the  work  done 
in  a  particular  way,  or  to  have  certain   pre- 
cautions against  accident  observed,  he  cannot 
be  discharged  by  creating  the  relation  between 
WL.  R  A. 


himself  and  another  of  employee  and  contract- 
or. Barry  v.  St  TjOuIs  [1852]  17  Mo.  121 ;  and 
Painter  v.  Pittsburgh  [1861]  46  Pa.  213,  were 
disapproved) . 

In  Glasgow  v.  Gillenwaters  (1902)  23  Ky.  L. 
Rep.  2375,  67  S.  W.  381,  the  municipality  was 
held  liable  for  a  nuisance  which  a  contractor 
employed  to  repair  a  street  had  created  by 
stretching  a  barbed  wire  across  It. 

In  another  group  of  cases  the  municipality 
has  been  held  answerable  for  the  negligence  of 
a  party  who  had  undertaken  for  a  specific  pe- 
riod to  keep  the  whole  or  a  part  of  a  highway 
in  repair. 

Municipalities  have  been  held  liable  In  th« 
following  cases:  Jacksonville  v.  Drew  (1882) 
19  Fla.  106,  45  Am.  Rep.  5  (work  of  making 
repairs  let  out  by  contract;  injury  caused 
by  defective  bridge)  ;  Eyler  v.  Alleghany 
County  (1878)  49  Md.  257,  33  Am.  Rep.  249 
(canal  company  had  bound  Itself  to  keep  bridge 
in  repair)  ;  Blake  v.  St.  Louis  (1867)  40  Mo. 
569  (plaintiff  fell  into  opening  left  unguarded 
and  unlighted  in  a  part  of  a  street  which  it  was 
the  duty  of  a  company  having  charge  of  a  cer- 
tain market  to  keep  In  repair). 

Acting  under  a  statute  which  authorised  a 
municipality  to  enter  into  an  agreement  for  the 
construction  of  a  street  railway,  and  to  pass 
by-laws  for  the  purpose  of  carrying  any  such 
agreement  into  effect,  a  municipal  council  passed 
a  by-law  providing  that  the  strip  between  the 
rails  and  adjacent  thereto  should  be  kept  in  re- 
pair by  the  company  constructing  the  railway : 
that  the  company  should  remove  all  ice  and 
snow  from  the  tracks  under  the  direction  of 
the  city  commissioner ;  that  the  company  should 
be  liable  for  all  damages  occasioned  to  any  per- 
son by  reason  of  the  construction,  repair,  or 
operation  of  the  railway,  or  by  reason  of  any 
default  in  repairing  these  parts  of  the  streets 
which  the  company  was  required  to  keep  in  re- 
pair; and  that  the  municipality  should  be  in- 
demnified by  the  company  from  all  liability  in 
respect  to  any  such  damages.  During  a  certain 
winter  the  company  had  removed  the  ice  and 
snow  from  its  tracks,  and  laid  them  in  the 
center  of  the  street,  the  result  being  the  forma- 
tion of  a  deep  depression  where  the  tracks  were. 
The  plaintiff's  sleigh  was  overturned  by  the  run- 
ner getting  into  this  trench,  his  horse  ran 
away,  and  he  was  severely  injured.  It  was  held 
that,  notwithstanding  the  legislation,  agree- 
ment, and  by-law  above  referred  to,  the  defend- 
ant was  liable  to  the  plaintiff  under  |  531  of 
the  municipal  act  (Ont  Rev.  Stat.  chap.  184)  ; 
bat  that  they  had  a  remedy  over  against  the 
railway  company.  CAVtj  v.  London  (1889)  18 
Ont  Rep.  122. 

The  better  and  more  logical  view  would  seem 
to  be  that,  as  the  rationale  of  the  liability  predi- 
cated in  cases  of  this  class  Is  the  absolute  and 
nondelegable  quality  of  the  duty  to  which  the 
municipality  is  subject,  the  mere  fact  that  the 
agents  of  the  defendant  municipality  are  re- 
quired by  the  legislature  to  give  to  the  lowest 
bidder  any  contracts  which  they  may  have  occa- 
sion to  make  for  such  work  as  that  which  had 
been  negligently  performed  to  the  Injury  of  the 
plaintiff  should  not  be  regarded  as  a  differentiat- 
ing element  which  will  take  the  case  out  of  the 
operation  of  the  general  rule.  And  so  it  has 
been  held  by  some  courts. 

In  Mahanoy  Twp.  v.  Scholly  (1877)  84  Pa. 
136.  the  court.  In  discussing  the  effect  of  the 
act  of  January  19th,  1860,  which  directs  that 
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the  supervisor  of  the  townihip  shall  glye  to 
the  lowest  and  best  bidder  the  contract  for  mak- 
ing and  repairing  the  road  therein,  remarked 
that  the  question  to  be  determined  was  simply 
whether  the  statute  relied  on  put  the  contractor 
In  the  place  of  the  township  In  the  control  and 
flnper vision  of  the  roads,  and  proceeded  thus : 
"'Has  the  township  discharged  Its  whole  duty 
to  the  public  when  It  has  contracted  for  the 
making  and  repairing  of  Its  roads?    This  ques- 
tion is  answered  in  the  mere  statement  thereof. 
The  afBrmance  of  the  proposition  would  be  con- 
trary to  the  express  terms  of  the  act  itself ;  for 
the  supervisor   Is    to  inspect   the  making  and 
repairing   of   the   public   roads   at   least   once 
e^ery  month,  and  he  is  to  be  fully  satisfied  that 
the   contracts   have   been    fully    complied   with 
before  the  contractors  are  paid  for  their  work. 
Not  only  so,  but  these  contractors  are  required 
to  give  bond  for  the  proper  performance  and  ful- 
filment of  their  several  contracts,  and  also  to 
save  and  keep  harmless  the  township  from  dam- 
ages consequent  upon  accident  resulting  from 
neglect  in  keeping  the  roadfc  In  proper  order. 
These  provisions  indicate  very  clearly  the  leg- 
islative Intent  to  charge  the  township  with  the 
duty   of   seeing   that   Its   roads   were   properly 
opened  and  repaired,  and  that  It  should  not  be 
relieved  from  the  responsibility  of  accidents  re- 
uniting from  a  want  of  proper  construction  or 
repair.     .     .     .     The  weak  point  of  the  defense 
Is  found  In  the  supposition  that  the  power  given 
to  the  township  to  contract  for  the  doing  of 
that  which  before  had  been  done  by  Its  officers 
changed  the  character  of  Its  responsibility  to 
the  public.     But  a  little  reflection  must  dispel 
this  idea ;  for,  after  all,  the  roads  are  the  roads 
of  the  township,  and  the  means  employed  by  it 
for  their  construction  can  make  no  difference 
as  to  its  responsibility  for  their  character.    For, 
whether  constructed  by  contractor  or  by  super- 
visor,  they   are  constructed  for  the  township, 
and  we  must  come,  eventually,  to  the  one  final 
and  conclusive  question :  Are  they  safe  or  un- 
safe?  If  they  are  in  good  order  it  is  the  town- 
ship  which,   by   its  Judicious  supervision,   has 
made  them  so;  if  unsafe,  it  Is  the  township, 
alone,  that  has  the  money  and  power  to  make 
them  safe." 

See  also  Denver  v.  Rhodes  (1886)  9  Colo. 
554,  13  Pac.  729;  Detroit  v.  Corey  (1861)  9 
Mlcb.  165,  80  AnL  Dec.  78,  in  which  the  action 
was  held  maintainable  in  spite  of  the  fact  that 
the  powers  of  the  corporation  were  restricted 
by  a  provision  of  this  kind.  Campbell,  J.,  how- 
ever, dissented. 

But  in  California  a  different  doctrine  pre- 
Talls,  the  theory  being  that  a  statutory  pro- 
-vision  of  this  character  brings  the  circumstances 
within  the  scope  of  the  general  principle  thus 
«n  undated  In  Story,  Agency,  i  456 :  "Whenever 
A  person  is  absolutely  compellable,  by  law,  to 
•employ  a  particular  individual  in  a  given  mat- 
ter, the  law  which  compels  him  to  employ  that 
Individual  takes  away  his  responsibility  arising 
from  the  acts  of  that  individual.'*  James  v.  San 
Francisco  (1856)  6  Cal.  528,  65  Am.  Dec.  526 
•(excavation  not  lighted)  ;  0*Hale  v.  Sacramento 
•(:874)  48  Cal.  212  (excavation  not  lighted)  ; 
Krause  v.  Sacramento  (1874)  48  Cal.  222.  In 
the  last-cited  case,  where  a  sidewalk  under  con- 
«tructlon  had  been  left  in  a  dangerous  condi- 
tion, it  was  held  that  a  complaint  by  which  re- 
covery was  sought  on  the  ground  that  the  work 
was  being  done  at  the  instance  of  the  city  was 
^murrable,  for  the  reason  that,  in  view  of  the 
«eL.  R.  A. 


legislation  prescribing  that  work  done  In  im- 
proving streets  should  be  let  out  by  contract, 
except  in  certain  cases  where  the  street  com- 
missioner may  require  it  to  be  done  by  the  abut- 
ting owners,  such  an  allegation  would  be  con- 
strued as  meaning  that  the  work  was  being  done 
in  one  of  these  modes,  and  the  Intendment 
would,  accordingly,  be  that  the  negligence 
charged  was  not  that  of  the  city. 

c.  LiahilHy  incurred  where  coniraoior  U  em- 
ployed by  private  person. 

The  absolute  quality  of  the  duty  of  a  munici- 
pality to  keep  the  highways  under  its  control  in 
safe  condition  may  be  further  illustrated  by 
the  decisions  in  which  an  action  has  been  held 
to  be  maintainable  for  Injuries  caused  by  the 
negligence  of  persons  who  had  been  authorized 
to  perform  some  work  which  rendered  the  sur- 
face of  the  highway  abnormally  insecure,  and 
had  omitted  to  protect  the  public  against  cer- 
tain dangers  which  were  known  to  be  the  nat- 
ural and  necessary  consequence  of  what  they 
had  undertaken  to  do. 

A  municipal  corporation  which  is  permitted 
by  a  statute  to  suffer  miners  to  dig  mines  under 
the  streets  which  it  manages,  subject  to  certain 
restrictions  and  conditions  which  they  may 
think  fit  to  impose,  is  not  absolved  by  this  per- 
mission from  the  original  responsibility  cast 
upon  them,  as  managers  of  the  streets,  to  take 
care  that  those  streets  are  preserved  in  good 
order.  Badenhop  r.  Sandhurst  (1864;  Vict.)  1 
W.  W.  &  A'B.  (h.)  136  (horse  fell  into  one 
of  the  holes  so  dug.  Stowell,  Ch.  J.,  remarked : 
"In  the  present  case  there  was  a  nuisance,  and 
it  was  incumbent  on  the  defendants  to  see  that 
persons  whom  they  allowed  to  commit  the 
nuisance  limited  it  to  the  narrowest  extent  pos- 
sible'*). 

Whete  the  excavation  which  caused  the  in- 
Jury  was  authorized  by  the  defendant  city,  as 
a  necessary  part  of  the  construction  of  the 
roadbed  of  a  street-railway  line,  the  interven- 
tion of  an  Independent  subcontractor  for  any 
part  of  the  work  which  was  essentially  em- 
braced within  the  general  plan,  as  authorized 
by  the  city,  will  not  relieve  the  city  from  lia- 
bility for  its  failure  to  enforce  the  taking  of 
such  precautions  In  the  course  of  the  work  as 
would  keep  adjacent  portions  of  the  public  thor- 
oughfare reasonably  safe.  Hanlford  v.  Kansas 
(1890)  103  Mo.  172,  15  S.  W.  753. 

Cities  have  been  held  to  be  liable  for  an  in- 
Jury  received  by  one  who  drove  at  night  against 
a  pile  of  building  materials  which  a  contractor 
for  the  erection  of  a  house  had  obtained  per- 
mission to  leave  in  the  street  King  y.  Cleve- 
land (1885)  28  Fed.  835 :  Magee  v.  Troy  (1888) 
48  Uun,  383,  1  N.  Y.  Supp.  541. 

Compare  also  the  cases  cited  in  subds.  V., 
VI.,  infra. 

This  duty  may  be  further  illustrated  by  the 
decisions  sustaining  actions  to  recover  for  in- 
juries caused  by  abnormal  dangers  which  re- 
suited  from  building  operations  carried  on  by 
a  contractor  in  the  employ  of  an  abutting  land- 
owner ;  and  for  injuries  received  by  travelers, 
owing  to  the  existence  of  abnormally  dangerous 
conditions  produced  in  highways  by  the  opera- 
tions of  railway  companies  acting  under  the  au- 
thority of  the  legislature. 

A  street,  on  the  margin  of  which  is  a  deep, 
unprotected  excavation  extending  from  an  adja- 
cent lot,  Is  not  in  a  reasonably  safe  condition 
for  travel.     If  the  excavation  renders  travel 
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«ii  the  gtreet  danis^rouB,  It  Is  as  much  the  duty 
«f  the  city  to  protect  the  puhllc  against  each 
dangers  as  it  would  have  heen  had  the  ezca- 
Tatlon  heen  in  the  street  itself.  Wiggin  v.  St. 
Louis  (1896)  135  Mo.  558,  37  8.  W.  528. 

In  CTurrler  ▼.   l^well    fl834)    16   Pick.    170. 
where  the  complainant  fell  Into  a  cutting  which 
a  railway  company  had  made  through  a  high- 
way, the  court  thus  stated  its  conclusions :  "The 
case  stands,  in  regard  to  trarelers,  just  as  if 
the  inhahitants  of  the  town  were  making  ez- 
tensife  alterations  In  a  highway,  or  were  mak- 
ing a  new  bridge  or  repairing  an  old  one  upon 
a  highway.     They  must  conduct  the  work   in 
Rich  manner  aa  that  the  persons  and  property 
nf  the  trayelers  passing  shall  not  he  unreason- 
ably exposed.     Suppose  a  road  or  bridge  were 
nrried  away  by  a  torrent,  the  legislature  in- 
tended that  the  repairs  should  be  made  within 
a  reasonable  time,  and  that  proper  guards  or 
cantions  shonld  be  set  up  and  made  known  to 
travelers  to  prevent  Injuries.     The  remedy  for 
the  traveler,  who  is  injured  in  person  or  prop- 
erty, is  immediately   against   the   town,   upon 
which  the  liability  is  imposed  by  the  statute." 
This  case  was  cited  with  approval  in  Willard 
T.  Newbury   (1860)  22  Vt.  458,  involving  very 
similar  facta.    The  court  said :  ''Inasmuch,  then, 
as  the  road  remained  a  public  highway  the  duty 
and  obligation    of    the    town    continued, — not, 
however,  to  keep  the  road  at  this  place  passable 
at  all  timea,   for  this  might  be  impracticable 
while  the  railroad  was  being  constructed ;  but 
we  think  the  town  was  bound,  during  the  Inter- 
niptlon  of  the  travel  by  the  construction  of 
the  railroad,  to  see  that  a  suitable  by-way  was 
provided  by  the  public,  and  to  take  all  proper 
and    reasonable    precautions    to    guard    them 
against  passing  upon  \he  highway  while  it  re- 
Dalned  unsafe  by  reason  of  the  operations  of 
the  railroad  company  In  the  construction  of 
their  road.*' 

Two  other  eases  in  which  the  same  ruling  was 
made  with  reference  to  injuries  received  imder 
similar  drcumatances  arc  Batty  v.  Duzbury 
11852)  24  Vt.  155,  and  Phillips  t.  Teasie 
(1855)  40  Me.  98. 

Where  a  railroad  company  was  required,  by 
Its  charter,  to  to  construct  its  railroad  as  not  to 
obstruct  the  safe  and  convenient  use  of  any 
highway,  and«  while  It  was  building  an  embank- 
ment for  its  track  across  a  highway,  a  traveler 
rastalned  special  damage  from  the  obetruction, 
the  town  was  held  liable  to  the  suiferer.  Elliot 
▼.  Concord  (1853)  27  N.  H.  204. 

In  cases  of  this  type  the  municipality  is  not 
absolved  from  its  duties  and  liabilities  to  the 
public  by  the  fact  that  the  company  is  subjected 
by  the  statute  from  which  it  derives  its  powers 
to  certain  obligations  in  respect  to  the  coBstrucr 
tlon  of  its  road  across  highways.  Willard  v. 
Newbury  (1850)  22  Vt.  458;  Phillips  t.  Veazie 
(1855)  40  Me.  96. 

But  it  is  entitled  to  recover  from  the  com- 
pany sQch  damages  as  it  may  be  compelled  to 
pa;  to  a  person  whose  injury  resulted  from 
the  defective  condition  of  the  highway.  Wil- 
lard V.  Newbury  (1850)  22  Vt.  458. 

Sach  decisions,  however,  do  not  properly  fall 
within  the  scope  of  the  present  monograph,  and 
for  a  complete  collection  of  the  authorities  the 
reader  will  consult  treatises  on  the  law  of  neg- 
ligence and  of  highways. 

d.  HecetHiy  of  thowing  that  the  munidpality 
had  notice  of  the  dangerout  eondttUms, 

In  cases  where  the  person  doing  the  work  In 
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question  was  a  contractor  employed  by  the  mn- 
nlcipaUty  itself,  and  the  danger  from  which  the 
accident  resulted  was  a  necessary  incident  of 
the  operations,  it  is  manifestly  not  a  prerequi- 
site to  recovery  that  the  municipality  should 
have  received  special  notice  of  the  existence  of 
the  danger.  Brusso  v.  Buffalo  (1882)  00  N.  T. 
670  (trench  for  waterpipe)  ;  Birmingham  r. 
McCary  (1887)  84  Ala.  469,  4  So.  630  (ditch)  : 
Springfield  v.  Le  Claire  (1869)  49  111.  477 
(sewer)  ;  Omaha  v.  Jensen  (1892)  35  Neb.  68, 
37  Am.  St.  Rep.  432.  52  N.  W.  83^  (sewer)  ; 
Sterling  v.  Schlffmacher  (1893)  47  III.  App. 
141  (sewer). 

**In  contemplation  of  law,  the  excavation  re- 
ferred to  in  the  declaration  was  made  by  the 
town  itself;  and,  therefore,  there  was  no  occa- 
sion to  prove  that  it  had  any  notice,  actual  or 
constructive,  of  the  condition  of  the  street. 
There  could  be  no  occasion  to  notify  the  defend- 
ants of  their  own  acts."  Brooks  v.  SomervUle 
(1871)  106  Mass.  271. 

"If  a  municipal  corporation  rightfully  causes 
an  improvement  to  be  constructed,  or  other 
work  to  be  done,  whether  by  an  independent  con- 
tractor or  otherwise,  it  Is  bound  to  take  notice 
of  the  .  .  .  condition,  whether  safe  or 
dangerous,  of  Its  streets  and  grounds  as  affected 
by  the  prosecution  or  performance  of  such  im- 
provement or  work.*'  Beatrice  v.  Reid  (1894^ 
41  Neb.  214,  59  N.  W.  770. 

In  Hawxhurst  v.  New  York  (1887)  43  Hun,. 
588,  the  trial  Judge  charged  the  Jury  that  the 
city  had  a  right  to  presume,  in  the  absence  of 
notice,  that  the  contractor  had  properly  guardedi 
the  approach  to  the  bridge  in  question  while  It 
was  under  repair,  and  was  not  liable,  without 
either  express  or  constructive  notice,  for  the 
negligence  of  the  contractor.  The  court  held* 
this  charge  to  be  erroneous,  saying:  '^Unques- 
tlonably.  It  was  the  duty  of  the  defendants  .  .  .. 
to  maintain  the  bridge  in  a  condition  whicli^ 
should  be  safe  for  public  traffic.  The  very  na> 
tnre  of  the  improvement  which  they  undertook: 
to  make  involved  danger  to  persons  lawfully  om 
the  highway,  who  might  approach  the  bridge  at 
night  and  attempt  to  cross  it.  In  causing  thim 
improvement  to  be  m&de,  therefore,  the  city  of 
New  York  .  .  .  were  bound  to  see  that 
proper  safeguards  were  provided  while  the  work 
was  going  on,  so  as  to  afford  reasonable  protec- 
tion to  the  public.*' 

In  a  case  where  the  injury  was  caused  by  m 
hole  left  in  the  course  of  the  grading  of  a  street 
the  court  remarked :  "It  may  be  also  noted  that 
In  such  case  the  duty  of  notice  to  the  corpora- 
tion of  the  existence  of  the  obstruction  or  defect 
is  removed  inasmuch  as  the  thing  itself  con- 
tracted to  be  done  creates  the  liability.**  Dres^ 
sell  V.  Kingston  (1884)  82  Hun,  583. 

The  doctrine  of  these  cases  might  seem,  at 
first  sight,  to  be  contravened  by  the  language 
used  in  Savannah  v.  Waldner  (1873)  49  Ga. 
316,  where  the  conclusion  of  the  court  wa» 
stated  thus:  "If  the  builders  of  the  sewer  Ia 
this  case  negligently  left  it  unguarded  by  not 
having  proper  barriers,  or  lights,  or  other  pro- 
tection against  danger,  and  it  was  so  permltte<t 
to  continue  for  an  unreasonable  or  unnecessary 
time,  by  the  municipal  authorities,  who  had  no- 
tice, or  there  are  facts  from  which  notice  could 
be  reasonably  Inferred,  they  are  liable  for  in- 
juries resulting  from  such  neglect  to  perform 
their  duty.** 

These  words,  however,  are  to  be  considered 
with  reference  to  the  remainder  of  the  opinion,. 
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from  which  It  appears  that  the  court  was  ar^- 
iDfC  that,  under  the  supposed  circumstances,  the 
defendant  was  at  least  as  much  liable  as  If  the 
obstmction  had  been  created  by  a  wrongdoer, 
and  the  evidence  had  been  such  as  to  charge  it 
with  notice. 

On  the  other  hand,  If  the  tortious  act  which 
created  the  danger  was  collateral  In  its  nature, 
the  municipality  is  not  chargeable  with  respon- 
aibillty  unless  notice,  actual  or  constructive,  is 
established.  Pettenglll  v.  Yonkers  (1889)  116 
N.  Y.  558,  15  Am.  St.  Rep.  442,  22  N.  E.  1095, 
Affirming  (18S6)  39  Hun,  449  (plaintiff  drove 
against  unllghted  embankment  made  by  earth 
thrown  out  of  a  sewer  trench.  Upon  the  facts, 
this  case  Is  difficult  to  reconcile  with  the  pre- 
ceding canes.  It  Is  submitted  that  the  danger- 
ous conditions  In  this  Instance  were,  in  a  rea- 
sonable sense,  ae  much  a  necessary  incident  of 
the  work  as  that  which  aroAe  from  the  open 
excavation  Itself)  ;  Turner  v.  Newburgh  (1888) 
109  N.  Y.  301.  4  Am.  St.  Rep.  453,  16  N.  B.  344 
(loose  stone  in  cross  walk  which  had  been  taken 
op  by  a  contractor  for  the  construction  of  a 
sewer)  ;  Evansville  v.  Senhenn  (1898)  151  Ind. 
42,  41  L.  R.  A.  728.  734.  68  Am.  St.  Rep.  218, 
47  N.  E.  634,  51  N.  E.  88  (lumber  unsafely  piled 
by  person  who  had  contracted  to  deliver  it). 

In  a  case  where  a  contractor  employed  by  a 
landowner  to  lower  the  grade  of  the  sidewalk  In 
front  of  bis  premises,  as  prescribed  by  an  or- 
dinance applicable  to  the  street  on  which  he 
lived,  left  the  altered  section  of  the  sidewalk,  at 
one  of  its  ends,  more  than  a  foot  lower  than 
the  adjacent  section,  and  the  plaintiff,  on  the 
ensuing  night,  was  injured  by  stepping  into  this 
depression.  It  was  urged  by  the  plaintifTs  coun- 
sel that  the  Injury  was  not  occasioned  by  any 
negligence  In  doing  the  work,  but  by  reason  of 
leaving  the  abrupt  descent  unguarded ;  and  it 
was  insisted  that  there  was  a  direct  and  inde- 
pendent duty  devolving  on  the  defendants  to 
keep  the  streets  and  sidewalks  within  the  cor- 
porate limits  in  safe  condition  for  travel,  and 
that  they  were  liable  to  respond  in  damages  to 
all  persons,  who,  without  fault  on  their  part, 
should  receive  Injury  from  neglect  of  such  duty. 
But  the  court  held  that  the  want  of  evidence 
which  would  authorize  a  jury  to  find  that  the 
municipality  had  notice  of  the  defect  was  fatal 
to  the  claim.  Sweet  v.  Gloversville  (1877)  12 
Hun,  302. 

Another  class  of  cases  In  which  notice  Is  not 
a  condition  precedent  to  recovery  Is  composed  of 
those  In  which  the  hazardous  conditions  were 
an  inseparable  concomitant  of  work  performed 
with  the  express  sanction  of  the  municipality, 
but  not  by  a  person  who  has  contractual  rela- 
tions with  it. 

A  gas  company  empowered  by  law  to  lay  its 
gas  pipes  through  the  streets  of  a  city  with  the 
consent  of  the  city  authorities  obtained  such 
consent,  and,  in  the  prosecution  of  its  work, 
opened  a  ditch  in  one  of  the  streets,  which,  for 
want  of  pipe,  was  left  open  for  several  days. 
"^Vfalle  so  exposed,  plaintiff,  passing  at  night,  fell 
In  and  was  hurt.  It  was  held  that  the  city, 
having  given  the  company  permission  to  occupy 
the  street,  was  liable  to  the  same  extent  as  If 
the  ditch  had  been  opened  by  its  own  servants, 
i.  e,,  without  proof  of  notice.  Russell  v.  Colum- 
bia (1881)  74  Mo.  480,  41  Am.  Rep.  325. 

T.  Dutieti  imposed  on  grantees  of  special  priv- 
ileges in  respect  to  highways. 

The  doctrine  applied  in  several  decisions  Is 
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that  whenever  a  person  or  corporation  is  per- 
mitted by  a  statute  or  a  municipal  ordinance 
to  Interfere  with,  or  temporarily  obstruct,  a 
public  highway,  such  permission  carries  with  it 
and  imposes  upon  the  person  or  corporation  a 
corresponding  duty  to  protect  travelers  by  such 
precautionary  measures  as  may  be  appropriate 
under  the  circumstances;  and  that  this  duty 
cannot  be  so  delegated  to  a  contractor  as  to 
relieve  the  licensee  from  the  consequences  of 
his  failure  to  perform  it. 

In  Veazie  v.  Penobscot  R.  Co.  (1860)  49  He. 
119,  a  town  was  held  to  be  entitled  to  recover 
from  a  railway  company  the  damages  which  it 
had  been  compelled  to  pay  to  a  traveler  who  had 
fallen  Into  an  unguarded  and  unllghted  cutting 
which  the  company  had  made  through  a  high- 
way. The  court  said :  "We  place  the  deci- 
sion on  this  point  on  the  well-settled  doctrine 
that,  where  the  legislature,  as  guardian  of  the 
rights  of  the  public  In  a  highway,  permits  a  cor- 
poration or  individual  to  use  or  interfere  with 
the  way,  and  to  obstruct  its  use,  on  condition, 
express  or  implied,  that  all  requisite  care  is  to 
be  taken  to  protect  others  from  injury,  the  right 
thus  granted  must  be  exercised  by  the  party  to 
whom  it  is  granted,  and  cannot  be  assigned,  so 
as  to  relieve  the  party  from  the  faithful  execu- 
tion of  the  power.  The  company  may  doubtless 
make  contracts  for  the  performance  of  the  work, 
but  cannot  avoid  their  obligation  to  protect  the 
public  against  danger,  by  the  stipulations  they 
may  make.  The  grant  of  the  legislature  Is  to  a 
known  and  responsible  company,  as  it  Is  to  be 
presumed,  over  which  the  legislature  has  more 
or  less  control.  Important  rights  are  to  be  af- 
fected, and  it  would  be  a  dangerous,  as  well  as 
an  unsound,  doctrine,  to  allow  such  a  body  to 
transfer  their  liabilities  and  obligations  to' the 
public  and  the  Individual  citizens  to  Irresponsi- 
ble or  transient  contractors.  In  the  execution 
of  such  a  trust  or  power,  the  company  must  be 
responsible,  whatever  contracts  they  may 
make." 

Commenting  upon  this  case  in  a  later  case, 
the  same  court  said :  "No  private  person  or 
corporation  has  a  right  to  interfere  with  a  high- 
way, and  can  only  do  so  by  authority  from  the 
legislature;  and  then,  as  the  authority  Is  per- 
sonal, the  act,  by  whomsoever  done,  remains 
personal.  The  act  of  a  contractor,  being  unau- 
thorized except  from  the  legal  privilege  of  his 
employer,  logically  becomes  the  act  of  the  latter, 
permitted  by  law  In  derogation  of  the  public 
right.  That  is  the  doctrine  of  Veazie  v.  Penob- 
scot (1860)  49  Me.  119,  and  is  not  applicable 
here."  Leavitt  v.  Bangor  &  A.  R.  Co.  (1897) 
89  Me.  509,  36  L.  R.  A.  382,  36  Atl.  998.  The 
explanation  thus  given  disposes  of  the  criticisms 
made  upon  the  Veazie  Case  In  Eaton  v.  Europe- 
an &  N.  A.  R.  Co.  (1871)  59  Me.  520,  8  Am.  Rep. 
430,  where  the  court  misapprehended  the  true 
rationale  of  the  decision. 

In  Deming  v.  Terminal  R.  Co.  (1900)  49  App. 
Div.  493,  63  N.  Y.  Supp.  615,  the  essential  facts 
Involved  were  as  follows :  The  supreme  court 
of  New  York,  acting  In  pursuance  of  its  stat- 
utory powers,  had  authorized  the  defendant  rail- 
way company  to  build  a  bridge  over  Its  track  at 
a  point  where  it  was  crossed  by  a  street,  and 
had  also  ordered  the  defendant  to  comply  with 
the  requirements  of  the  general  railroad  law 
of  that  state  which  authorizes  railroad  com- 
panies to  excavate,  fill  In,  or  change  the  grade 
of  a  highway,  when  necessary  to  carry  Its  line 
across  the  roadway.     When  the  emhuakment  by 
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whlcb  the  OTerhead  crossing  was  to  be  ap- 
proached had  been  partially  formed,  the  plaln- 
lilTs  carriage  came  into  collision  with  the  ob- 
struction thus  made  on  the  highway,  the  con- 
tractor for  the  work  haTlng  failed  to  guard  It 
br  lights.  For  the  Injury  caused  by  the  upset- 
ting of  the  carriage  the  defendant  was  held  lia- 
ble, on  the  ground  that  the  duty  imposed  by  the 
statute  involyed  care  and  rigllance  in  the  pros- 
ecution of  the  work,  as  well  as  a  substantial  res- 
toration of  the  highway  when  the  work  was 
-completed.  The  court  said:  "^^Ifestly,  as  it 
seems  to  ua,  the  obligation  assumed  by  a  rail- 
road company  when  it  takes  possession  of  a 
liighway  for  the  purpose  of  effecting  a  crossing 
thereof  Is  analogous  for  the  time  being  to  that 
which  pertains  at  all  times  to  a  municipality  in 
Its  care  of  its  streets ;  and  we  are  consequently 
of  the  opinion  that  the  statute  under  which  the 
defendants  were  prosecuting  their  work  Imposed 
upon  them  duties  similar  to  those  which  would 
have  rested  upon  a  municipality  engaged  in  the 
same  character  of  work,  and  for  precisely  the 
same  reason.  It  is  true  that  the  statute  does 
not  in  express  terms  declare  that,  when  carry- 
ing its  line  of  road  across  a  public  highway,  a 
railway  company  must  guard  and  protect  the 
trayellng  public  from  such  damages  as  may  rea- 
sonably be  anticipated  from  Its  interference 
with  the  highway ;  but  It  does  confer  the  right 
to  excavate,  fill  in,  and  change  the  grade  of  the 
highway,  and  this  necessarily  involves  some  ob- 
struction and  inconvenience  to  travelers  there- 
'On.  If,  therefore,  in  the  conduct  of  its  opera- 
tions the  obstruction  is  onnecessarily  dangerous, 
or  If  it  is  permitted  to  remain  for  an  unreason- 
able length  of  time,  or  if  while  it  remains  it  Is 
not  properly  guarded,  it  becomes  a  public  nui- 
sance, and  certainly  It  is  not  the  policy  of  the 
Uw  to  sanction  the  creation  or  maintenance  of 
a  nuisance  which  would  be  a  constant  menace 
to  life  and  property." 

In  an  earlier  decision  the  same  court  had  ob- 
served that  chutes  and  coal  holes  maintained 
in  the  street  by  the  owner  of  the  abutting  prop- 
^rtjt  and  excavations  in  the  highway  made  In 
the  course  of  laying  a  railroad  or  gas  mains 
therein,  were  examples  of  the  class  of  cases  in 
which  the  person  exercising  the  privilege  or 
franchise  is  bound  absolutely  to  guard  the  ol>- 
Btmctions  bo  created  In  the  street  Burke  v. 
Ireland  (1898)  26  App.  Div.  487,  50  N.  Y.  Supp, 

Persons  obtaining  a  franchise  to  dig  trenches 
and  lay  water  pipes  for  city  waterworks  cannot, 
l>7  entering  into  a  contract  with  third  persons, 
which  requires  them  to  assume  all  the  responsi- 
bility for  the  way  in  which  the  work  is  done 
by  them,  relieve  themselves  from  liability  for 
injuries  caused  by  the  negligent  manner  in 
which  the  work  is  done.  Colgrove  v.  Smith 
0894)  102  Cal.  220,  27  L.  R.  A.  500.  86  Pac. 
411. 

A  person  who  obtains  a  license  from  munic- 
ipal authorities  to  incumber  a  street  while  his 
Ice  house  is  being  filled  is  liable  for  Injuries 
caused  by  unlawful  obstructions  created  in  the 
street  by  blocks  and  fragments  of  the  ice,  al- 
though the  work  is  done  for  him  by  a  con- 
tractor. Darmstaetter  v.  Moynahan  (1873)  27 
Mich.  188. 

The  virtual  effect  of  this  doctrine  is,  that  the 
privilege  so  granted  is  regarded  as  being  sub- 
ject to  the  implied  condition  that  the  licensee 
shall  see  to  it,  at  his  peril,  that  the  safety  of 
the  public  is  secured,  so  far  as  that  result  can 
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be  attained  by  the  exercise  of  reasonable  care, 
.i  forUori  will  the  licensee  be  held  liable  for  the 
nonperformance  of  that  doty  where  an  express 
condition  to  this  effect  was  attached  to  the 
grant  of  the  privilege. 

**When  certain  powers  and  privileges  have 
been  specially  conferred  by  the  public  upon  an 
individual  or  corporation  for  private  emolu- 
ment, in  consideration  of  which  certain  duties 
affecting  the  public  health  or  the  safety  of  pub- 
lic travel  have  been  expressly  assumed,  the 
Individual  or  corporation  in  the  receipt  of  the 
emoluments  cannot  be  relieved  from  liability  by 
committing  the  performance  of  these  duties  to 
another.**  Lancaster  Ave.  Improv.  Co.  v. 
Rhoads  (1887)  116  Pa.  877,  2  Am.  St.  Rep.  608, 
9  Atl.  852.  There  the  defendant  company,  by 
the  terms  of  its  charter,  was  invested  with 
special  public  privileges,  those  of  "constructing 
and  maintaining  a  turnpike  road"  for  the  pri- 
vate gain  of  the  company;  the  road  had  been 
completed  and  was  open  to  public  travel,  and 
the  company  had  for  several  weeks  been  in  the 
regular  receipt  of  tolls.  In  consideration  of  the 
right  ito  collect  such  tolls,  the  proprietors  of  the 
road  undertook  to  exercise  due  care  and  dili- 
gence in  keeping  the  road  In  such  repair  that 
It  might  be  traveled  with  safety  to  life  and  prop- 
erty. It  was  held  that,  having  undertaken  to 
lower  the  grade  while  the  road  was  open  to 
travelers,  it  was  the  plain  duty  of  the  defend- 
ants to  guard  that  part  which  they  retained  for 
public  use,  and  to  warn  travelers  of  any  dan- 
ger that  threatened  by  reason  of  obstructions  in 
the  road,  and  by  suitable  devices  to  direct  them 
in  the  proper  route.  Of  these  duties,  attaching 
them  as  trustees  for  the  public,  they  ^ould  not 
devest  themselves  by  shifting  the  responsibility 
upon  others. 

A  corporation  bound,  in  consideration  of  the 
franchise,  to  keep  a  road  or  bridge  in  repair, 
is  liable  for  injury  to  a  person  from  want  of 
repair,  whether  the  defect  is  patent  or  latent* 
unless  he  Is  in  default  or  the  defect  was  from 
inevitable  accident,  tempest,  or  lightning,  or  the 
wrongful  act  of  a  third  person  of  which  it 
had  no  notice  or  knowledge;  and  this  although 
ordinary  care  was  used  in  the  erection  or  re- 
pair, and  the  work  was  done  by  competent  work< 
men  under  contract  Pennsylvania  ft  O.  Canal 
Co.  V.  Graham  (1869)  68  Pa.  290,  8  Am.  Rep. 
549. 

In  Downey  v.  Low  (1897)  22  App.  Div.  460. 
48  N.  Y.  Supp.  207,  where  the  plaintiff  fell  Into 
a  coal  chute,  the  court  said:  "Without  this 
license,  the  invasion  of  the  highway  would  have 
been  illegal  and  a  nuisance  per  ae.  By  the 
license,  the  defendant  acquired  a  special  privi- 
lege, but  by  the  acceptance  of  the  privilege 
there  was  imposed  a  duty  and  a  burden.  The 
privilege  was  to  construct  the  chute.  The  duty 
was  to  maintain  the  chute  safe  and  properly 
guarded.  The  defendant  could  not  exercise  the 
privilege  without  discharging  the  duty.  The 
two  at  all  times  were  coexistent,  and  the  defend- 
ant could  not  absolve  himself  from  liability  by 
delegating  the  duty  to  another." 

Where  a  private  railway  track  was  built  to 
a  manufacturing  establishment,  under  a  license 
given  by  a  city  upon  stringent  conditions  de- 
signed to  prevent  accident,  and  no  one  but 
the  defendant  has  any  right  to  build  or  main- 
tain It,  all  persons  using  the  track  for  the 
purposes  for  which  it  was  constructed  are 
deemed  to  be  using  it  as  the  agents  of  the  owner, 
Sj;Ld  he  is  liable  for  their  conduct.    The  use  of 
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a  special  franchise,  ander  the  direction  and  for 
the  purposes  of  its  grantee,  can  never  be  main- 
tained except  as  his  act.  The  owner  of  the  es- 
tablishment in  question  was,  accordingly,  held 
to  be  Ilablo  for  the  death  of  a  person  who  was 
run  oyer  by  cars  which  were  being  operated 
on  the  private  track  by  the  servants  of  the  com- 
pany which  owned  the  railway  with  which  that 
track  was  connected.  McWllliams  v.  Detroit 
Central  Mills  Co.  (1875)  81  Mich.  274.  The 
court  said:  ''The  Central  Railroad  Company, 
when  performing  its  service  for  defendant,  was 
not  engaged  in  the  perfonnance  of  its  own  busi- 
ness under  its  charter,  but  was  employed  in  a 
special  and  temporary  service,  differing  in  no 
sense  from  what  might  have  been  rendered  by 
men  or  horses  in  drawing  or  pushing  cars  for 
defendant  on  defendant's  premises.  It  was  in 
no  sense  an  independent  and  separate  business, 
and  the  only  authority  under  which  it  was  Jus- 
tified or  exercised  was  the  city  ordinance  w^ich 
granted  the  privilege  to  defendant  .  .  . 
The  defendant  was  clearly  bound  to  see  to  the 
safe  use  of  its  own  franchise." 

It  will  be  observed  that  the  facts  involved  in 
all  the  cases  cited  are  such  that  the  liability 
of  the  defendant  might  apparently  have  been 
referred  to  the  more  general  principle  which  is 
reviewed  in  the  note  to  Jacobs  v.  Fuller  ft  H. 
Co.  66  L.  R.  A.  888,  on  LiahUiiy  of  employer  for 
iHfuriee  oaueed  by  the  performance  by  inde- 
pendent oontraotor  of  %Dork  iohioh  U  dangeroua 
unleee  certain  precautions  are  observed.  In- 
deed a  large  number  of  rulings  there  cited  re- 
late to  operations  carried  on,  or  conditions 
maintained,  by  the  grantees  of  special  privileges. 
It  may  be  that  the  doctrine  now  under  review 
would  enable  a  plaintilT  to  recover  in  some  cases 
besides  those  to  which  that  general  principle  is 
applicable:  but  this  point  has  never  been  spe- 
cifically raised  or  discussed. 

YL  Dutiee  inoident  to  the  ewercise  of  corporate 
and  other  franchisee, 

a.  In  general. 

The  American  reports  contain  a  large  num- 
ber of  decisions  which  are  based  upon  the  doc- 
trine that  a  corporation  cannot,  by  delegating 
to  another  party  the  functions  which  it  is  em- 
powered to  perform,  and  which  constitute  the 
essential  reason  for  its  existence,  escape  re- 
sponsibility for  injuries  caused  by  the  nonper- 
formance of  such  duties  as  may  be  attached, 
either  by  its  charter  or  by  the  general  laws  of 
the  state  in  which  it  Is  organized,  to  the  exer- 
cise of  franchises  conferred  upon  it. 

"Where  the  wrong  and  injury  for  which  the 
action  is  brought  were  committed  in  the  per- 
formance of  acts  by  virtue  of  the  authority  of 
the  corporation  derived  from  its  charter,  and 
could  have  been  performed  in  no  other  way, 
then  the  party  injured  has  the  right  to  hold  the 
corporation  responsible,  because  it  is  really  the 
corporation  that  is  acting.**  Sanford  t.  Paw- 
tucket  Street  R.  Co.  (1896)  19  R.  I.  637,  38 
L.  R.  A.  604,  85  Atl.  67. 

In  a  leading  Massachusetts  case  the  following 
rule  was  declared  to  have  been  that  which  had 
been  established  by  the  authorities :  "Where 
persons  are  invested  by  law  with  authority  to 
execute  a  work  involving  ordinarily  the  exer- 
cise of  the  right  of  eminent  domain,  and  always 
affecting  the  rights  of  third  persons,  they  are 
to  be  liable  for  the  faithful  execution  of  the 
power,  aid  cannot  escape  responsibility  by  dele- 
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gating  to  others  the  power  with  which  they  havo 
been  intrusted.'*  Billiard  v.  Richardaon  (1865) 
3  Gray,  849,  68  Am.  Dec.  748. 

In  another  part  of  the  judgment  It  was  said 
that  plaintiff's  right  to  recover  could  not  be 
put  upon  the  ground  that  the  negligent  act 
had  been  done  in  the  executi<»i  of  a  work  un- 
der the  public  authority,  as  the  construction 
of  a  railroad  or  canal,  and  from  the  responsi- 
bility for  the  careful  and  just  execution  of 
which  public  policy  will  not  permit  the  corpo- 
ration to  escape  by  delegating  their  power  to- 
others^ This  case  is  criticised  In  Wright  v. 
Holbrook  (1872)  62  N.  H.  120,  18  Am.  Rep.  12. 
on  the  ground  that  it  draws  a  distinction  be- 
tween railway  and  other  corporations,  and  that 
this  distinction  is  not  recognized  in  the  more 
recent  English  and  American  cases.  This  criti- 
cism, however,  clearly  ascribes  to  the  decision 
a  more  extensive  significance  than  the  reason- 
ing of  the  court  warrants. 

In  Solomon  R.  Co.  v.  Jones  (1888)  80  Kan.* 
601,  2  Pac.  667,  the  court  laid  down  the  law 
as  follows :  "Where  a  corporation  is  organized 
for  the  purpose  of  doing  any  work,  the  work 
will  be  presumed,  in  the  absence  of  any  showing 
to  the  contrary,  to  be  done  by  it,  and  it  will  be 
held  responsible  for  all  that  transpires.  Espe- 
cially is  this  true  of  a  railroad  corporation,  for 
to  it  alone  has  the  state  given  the  privilege  of 
exercising  the  right  of  eminent  domain.  And 
where  the  state  grants  a  franchise  of  such  im- 
portance, It  has  a  right  to  assume  for  itself 
and  all  citizens  that  the  party  receiving  the 
franchise  is  executing  the  work,  and  responsible 
for  all  that  is  done  in  such  execution.  Indeed, 
without  some  authority  from  the  state  it  can- 
not transfer  the  franchise,  or  devest  itself  of 
responsibility ;  so  where  all  that  is  patent  to  the 
public  is  the  franchise,  and  the  work  done  under 
it,  the  public  has  a  right  to  treat  the  beneficiary 
of  the  franchise  as  responsible  for  the  work.** 

In  West  V.  St.  Louis,  V.  &  T.  H.  R.  Co.  (1872) 
63  111.  646,  the  court,  referring  to  a  class  of 
cases  which  it  regarded  as  being  distinguishable 
from  the  one  before  it,  said :  "These  were  all 
cases  in  which  redress  was  sought  against  a 
chartered  company  for  wrongs  done  by  persons 
while  in  the  performance  of  acts  which  they 
would  have  had  no  right  to  perform  except  un- 
der the  charter  of  the  company.  The  court 
laid  down  the  salutary  rule  that,  as  to  such  acts,, 
the  company  could  not  escape  corporate  liability 
by  having  the  acts  performed  or  the  work  done 
by  contractors  or  lessees.  These  persons  most 
be  regarded,  in  such  cases,  as  the  servants  of 
the  company  acting  under  its  directions,  and  the 
company  must  see  that  the  special  privileges 
and  powers  given  to  It  by  its  charter  are  not 
abused.**  The  correct  principle  was  considered 
to  be  substantially  this :  "The  company  may  be 
held  liable  when  the  person  doing  the  wrongful 
act  is  the  servant  of  the  company,  and  acting 
under  its  direction ;  and,  though  such  person  is 
not  a  servant  as  between  himself  and  the  com- 
pany, but  merely  a  contractor  or  lessee.  stilT 
he  must  be  regarded  as  a  servant  or  agent 
when  he  Is  exercising  some  chartered  prlvilef^e 
or  power  uf  the  company,  with  its  assent,  which 
he  could  not  have  exercised  independently  of 
such  charter.  In  other  words,  a  company,  seek- 
ing and  accepting  a  special  charter,  must  take 
the  reBponsiblllty  of  seeing  that  no  wrong  Is 
done  through  its  chartered  powers  by  persons 
to  whom  It  has  permitted  their  exercise.*' 

The  effect  of  this  doctrine  in  the  present  con- 
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icctioD  may  be  conyenlently  shown  by  consid 
ring  Reparatelj  the  results  of  Its  application. 
iret.  In  cases  where  the  thing  to  be  done  by 
the  contractor  related  to  the  construction  and 
piv(>aration  of  the  plant  which  was  to  be  used 
for  the  purposes  of  the  contractee's  business. 
aDd,  secondly.  In  cases  where  the  thing  to  be 
done  by  the  contractor  related  to  the  operation 
of  that  plant. 

\t.  Liability    in    respect   to   conatruction   work. 

Plaintiffs  haye  been  held  to  be  entitled  to  re- 
corer  where  damages  were  sought  for  the  non- 
performance of  one  of  the  conditions  to  which 
the  exercise  of  the  defendant's  right  to  appro- 
priate the  land  or  materials  which  might  be  re- 
quired for  purposes  of  construction  was  sub- 
ject 

Liability  has  been  Imposed  for  Injuries  caused 
by  the  failure  of  the  contractor  to  construct  cat- 
tle gnards  (Houston  &  6.  N.  R.  Co.  y.  Meador 
[1878]  50  Tex.  77)  ;  and  to  keep  np  fences  to 
preyent  cattle  from  straying  onto  and  damaging 
land  (Chicago.  St.  P.-  &  F.  R,  Co.  y.  McCarthy 
[18581  20  111.  385,  71  Am.  Dec.  285). 

In  Vermont  C.  R.  Co.  y.  Baxter  (1850)  22 
Tt  366,  It  was  held  that  a  person  who  was 
seeking  damages  for  land  which  had  been  ap- 
propriated by  the  contractor  for  the  purposes 
of  the  work  could  recoyer  directly  from  the 
company. 

In  Lesher  y.  Wabash  Nay.  Co.  (1852)  14  111. 
85,  56  Am.  Dec.  494,  it  was  decided  that,  where 
the  charter  of  a  naylgatlon  company  authorized 
It  to  enter  upon  the  lands  adjoining  a  dam 
which  was  to  be  constructed,  and  take  material 
therefrom,  leaylng  the  owner  of  the  land  to 
tpply  to  a  specilled  court  for  an  assessment 
of  damagee,  the  owner  of  material  which  was 
uken  by  contractors  under  the  proyislons  of 
the  charter,  and  used  for  building  the  dam,  was 
entitled  to  recover  compensation  from  the  com- 
ptny  for  the  material  so  taken.  The  conrt  said : 
"The  contractors  were  none  the  lees  the  servants 
of  the  company  because  they  were  doing  the 
Tork  by  contract  and  for  a  stipulated  price. 
The  work  was  still  done  by  the  company,  and 
under  the  authority  of  their  charter.  The 
privileges  which  the  charter  conferred  upon  the 
company  to  oiable  them  to  execute  the  work 
devolyed  upon  the  contractors  for  the  same  pur- 
pose. The  very  erection  of  the  dam  across  the 
river  was  an  obstruction  to  its  navigation,  and 
woald  have  been  unlawful  but  for  the  authority 
conferred  by  the  charter.  Had  the  Culbertsons 
been  prosecuted  for  a  damage  occasioned  by 
reason  of  such  obstruction,  they  would  imme- 
diately have  sought  protection  under  the  char- 
ter. So,  too,  had  Lesher  objected  to  their  tak- 
ing the  material  which  they  did  take,  they 
woald  haye  asserted  their  right  ...  to  the 
same  extent  that  the  company  would  have 
.  .  .  [done]  had  they  prosecuted  the  work 
without  the  Intervention  of  contractors.  If  it 
was  necessary  for  the  company  to  take  private 
property  to  enable  them  to  prosecute  the  work 
for  the  public  good,  it  was  equally  so  for  the 
contractors.  .  .  .  It  is  no  answer  to  say 
that  the  contractors  were  bound  by  their  con- 
tract to  furnish  all  the  materials  at  their  own 
expense,  and  for  which  they  were  to  recover  a 
full  compensation.  The  public  were  not  bound 
to  know  the  relations  existing  between  ttfe  com- 
»ttny  and  their  servants.  It  was  enough  that 
they  saw  they  engaged  in  the  erection  of  the 
works  of  the  company,  and  under  the  direction 
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of  the  company's  engineer.  The  person  who 
was  injured  by  reason  of  acts  done  by  those 
In  the  employ  of  the  company,  and  in  pursuance 
')f  their  charter,  had  a  right  to  look  to  the 
principal,  who  alone  had  authority  to  direct  the 
acts  to  be  done,  for  compensation,  and  was  not 
iKsund  to  seek  redress  from  every  servant  who 
cut  a  tree  or  removed  a  stone.  Were  the  rule 
otherwise,  the  company  might,  by  the  employ- 
ment of  irresponsible  servants,  compel  the  owner 
of  the  land  to  stand  by  and  see  it  stripped  of 
all  that  made  it  valuable,  without  a  hope  of 
remuneration.  They  would  derive  the  benefits 
secured  by  their  charter,  protected  from  the  lia- 
bilities which  it  imposes.  ...  It  may  be 
true  that  it  Is  the  duty  of  the  contractors  to 
pay  these  damages,  as  they  were  bound  by  their 
contract  to  furnish  the  materials,  and,  if  so, 
they  will  be  liable  over  to  the  company  for  the 
damages  which  the  company  necessarily  has  to 
pay  for  the  acts  of  the  contractors ;  but  this 
ultimate  liability  of  the  contractors  does  not 
relieve  the  corporation  from  their  primary  lia- 
bility to  pay  the  damages  occasioned  to  indi- 
viduals by  the  exercise  of  the  chartered  rights 
of  the  con)pany.  and  in  the  mode,  toe,  which  the 
charter  provides." 

In  Hlnde  v.  Wabash  Nav.  Co.  (1853)  15  111. 
72,  which  Involved  similar  facts,  the  court  ad- 
hered to  its  former  opinion.  The  following  ex- 
tract from  the  opinion  may  usefully  be  given : 
*'For  acts  done  at  a  distance  from  the  visible 
works  of  the  company  or  line  of  the  road,  and 
where  the  owner  of  the  property  taken  might 
not  reasonably  suppose  that  it  was  taken  under 
the  provisions  of  the  charter  authorizing  It  to 
be  taken,  a  different  rule  of  responsibility  most 
likely  should  prevail ;  but  when  done  upon  or 
near  the  work  authorized  to  be  constructed^ 
and  the  property  taken  is  such  as  the  charter 
authorizes  the  company  to  take,  those  who  take 
It  for  the  execution  of  the  work  should  be  held 
to  take  it  under  the  charter,  and  to  be  the 
servants  or  agents  of  the  company,  unless  the 
owner  is  notified  to  the  contrary,  that  he  may 
timely  seek  other  means  for  protecting  his  in- 
terests. .  .  .  We  are  still  well  satisfied 
that  the  owners  of  the  premises  were  Justified 
in  presuming,  when  they  saw  this  timber  taken 
by  those  in  the  employ  of  the  company  and 
placed  in  their  works,  that  it  was  taken  under 
the  authority  conferred  by  their  charter,  and 
that  he  might  seek  his  remedy  against  them  in 
the  mode  provided  by  the  charter.  The  work 
was  executed  by  the  contractors  under  the  Im- 
mediate supervision  and  direction  of  the  engi- 
neer of  the  company,  who  must  have  been  aware 
of  the  provisions  of  the  charter  authorizing  the 
lumber  to  be  taken,  and  cognizant  of  the  fact 
that  it  was  being  taken ;  and,  had  it  not  been 
the  design  of  the  company  to  see  them  paid  for 
it,  it  was  his  duty  to  give  notice  that  It  was 
not  taken  under  the  authority  conferred  by  the 
charter,  that  the  parties  Interested  might  at 
once  put  a  stop  to  the  trespass,  or  otherwise 
provide  for  their  security.  This  rule,  we  are 
satisfied,  will  better  promote  the  interest  of 
companies  constructing  public  works  under 
similar  charters  as  well  as  the  owners  of  land 
or  material  taken  for  the  use  of  the  works. 
A  dlfl!erent  rule  would  at  once  compel  every 
proprietor  of  land  or  material  wanted  for  such 
purpose  to  resist  the  appropriation  until  he  had 
secured  his  compensation,  no  matter  how  fav- 
orably inclined  he  might  be  to  promote  the  prog- 
ress of  the  work." 
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In  Rockford,  R.  I.  &  St.  L.  R.  Co.  t.  Wells 
<1872)  66  111.  321.  it  was  held  that,  upon  a 
proper  construction  of  the  Illinois  statute,  re- 
<]uiring  railroad  companies  to  fence  their  tracks 
within  six  months  after  the  road  is  open  for  use, 
a  company  is  liable  if  it  fails  to  fence  within  six 
months  after  it  begins  to  rnn  trains  on  the  track 
for  construction  purposes;  and  that  the  fact 
that  the  road  is  still  under  the  control  of  the 
contractors  does  not  change  the  liability  of  the 
company  in  that  regard. 

The  plaintiffs  have  also  been  allowed  to  re- 
cover where  a  trespass  has  been  committed  by 
a  contractor  in  proceeding  with  the  work  of 
construction  along  the  line  on  which  the  road 
has  been  located,'  but  on  land  which  has  not  yet 
been  condemned  or  purchased  by  the  company. 
St.  Louis  &  C.  R.  Co.  V.  Drennan  (1887)  26  111. 
App.  263  (contractor  had  cut  ditches  and  raised 
embankments). 

In  a  <^se  where  men  employed  by  a  contract- 
or engaged  in  the  construction  of  a  railway 
committed  a  trespass  by  entering  upon  the 
plaintiff's  land  and  digging  up  the  soil  and  mak- 
ing embankments,  It  is  not  error  to  refuse  evi- 
dence that  the  company  had  nothing  to  do  with 
employing  the  hands  doing  the  work,  but  that 
they  were  employed  and  paid  by  the  contract- 
or. Cairo  &  St  L.  R.  Co.  v.  Woosley  (1877) 
85  111.  370. 

They  have  also  recovered  where  the  injuries 
resulted  from  the  negligence  of  the  servants  of 
a  contractor  who  had  been  permitted  by  the 
company  to  operate  trains  for  the  purposes  of 
general  traffic.  Chattanooga,  R.  &  C.  R.  Co.  v. 
Whitehead  (1802)  89  Ga.  190,  15  S.  E.  44  (man 
was  run  over)  ;  Lakin  v.  Willamette  Valley  & 
C.  R.  Co.  (1886)  18  Or.  436,  57  Am.  Rep.  25,  11 
Pac.   68    (similar  accident). 

In  the  latter  of  these  two  cases  it  was  held 
that,  so  far  as  the  responsibility  of  the  company 
was  concerned,  it  was  Immaterial,  whether  the 
defendant  gave  the  privilege  of  using  its  road  to 
the  contractor  or  allowed  him  to  use  the  road, 
or  the  using  and  operating  of  the  road  arose 
out  of  some  consideration  of  the  contract  to 
build  and  construct  it 

In  Macon  &  A.  R.  Co.  v.  Mayes  (1873)  49  Oa. 
355,  15  Am.  Rep.  678,  where  a  tracklayer  in  the 
employ  of  a  contractor  was  held  to  be  entitled 
to  recover  for  Injuries  received  while  he  was 
traveling  as  a  passenger  on  a  train  operated  by 
the  contractor,  the  court  said :  "In  our  Judg- 
ment, if  a  railroad  company  sees  fit  to  permit 
another  person  or  corporation  to  run  steam 
cars  over  its  road,  it  Is  liable  to  third  persons 
for  damages  caused  by  the  negligence  of  such 
persons  or  corporations,  Just  as  though  the 
company  had  itself  been  running  the  cars.  .  .  . 
Here  Hull  &  Company  were  using  the  franchise 
of  running  steam  cars  through  the  country, 
across  the  public  roads  and  by  the  side  of  them, 
— an  act  which  Is  a  nuisance  unless  by  legis- 
lative grant,  and  in  the  doing  of  this  the  dam- 
ages came  to  the  plaintiff.  If  the  engine  and 
tender  were,  at  the  time,  under  the  orders  of 
the  president  of  the  road,  the  case  is  clear.  If 
under  the  orders  of  Hull  &  Company  it  was  by 
the  consent  or  permission  of  the  company,  and 
the  case  stands  upon  the  rule  we  have  discussed. 
We  put  the  case,  in  this  view,  upon  the  ground 
that  the  use  of  the  engine  and  tender  for  the 
purpose  set  forth  in  the  record,  to  wit,  to  pass 
over  the  road  with  steam  cars,  from  point  to 
point,  for  the  purpose  of  carrying  Mr.  Hazle- 
hurst,  was  a  use  of  the  franchise  of  operating 
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the  railroad  by  steam ;  and  that  the  corporation 
Is  liable,  no  matter  who  did  it.  The  case  might 
be  different  if  the  contractors  were  in  the  pros- 
ecution of  their  proper  work,  as  moving  dirt, 
etc.,  under  circumstances  when  they  were  not 
exercising  the  franchise  of  the  company  in  op- 
erating the  railroad  by  steam  cars,  so  as  to  do 
that  which,  without  the  franchise,  would  be  a 
nuisance." 

The  statute  of  March  4th,  1868  (3  Ind.  Stat. 
413),  makes  the  company  owning  a  railroad 
Jointly  and  severally  liable  with  the  "lessees,  as- 
signees, receivers,  and  other  persons  running  or 
controlling*'  the  road,  etc.,  for  stock  killed  or 
Injured. 

In  Huey  ▼.  Indianapolis  &  V.  R.  Co.  (1873)  45 
Ind.  320,  it  was  held  that  the  phrase  "other 
persons"  embraced  contractor,  and  that  it  waa 
no  defense  for  a  railroad  company  in  an  action 
to  recover  for  stock  killed  by  a  train  of  cars  run 
on  its  railway  track,  that  the  injury  was  done 
by  the  train  of  another  company,  which  was  In 
the  exclusive  use  and  possession  of  the  persons 
who  had  contracted  for  the  construction  of  de- 
fendant's line  of  road,  but  who  had  not  finished 
the  same,  or  delivered  to  the  defendant  the 
completed  portion  of  said  road. 

In  Rome  &  D.  R.  Co.  v.  Chasteen  (1889)  88 
Ala.  591,  7  So.  94,  It  was  held  to  be  error  to 
give,  at  the  instance  of  the  defendant,  charges 
which  asserted  the  unqualified  proposition  that 
the  railway  company  was  not  liable  if  one  C. 
was  operating  the  engine  and  cars  in  qnestion, 
though  he  was  not  employed  to  construct  the 
road.  The  Jury  should  have  been  told  that  the 
exemption  of  the  company  was  dependent  upon 
their  finding  that  C.  was  an  independent  con- 
tractor. 

The  conclusions  arrived  at  by  the  Illinois 
courts  in  some  of  the  cases  in  which  the  gen- 
eral principle  stated  In  subd.  VI.,  avpra,  has 
been  applied,  might  seem  to  indicate  an  inter- 
pretation of  that  principle  which  would  have 
the  effect  of  charging  companies  with  responsi- 
bility for  all  injuries  resulting  from  tortious 
acts  committed  by  contractors,  while  engaged  In 
constructing  the  corporate  plant 

Thus,  recovery  has  been  allowed  where  cat- 
tle were  killed  by  a  construction  train  (Chicago 
&  R.  I.  R.  Co.  V.  Whipple  [1859]  22  III.  105)  ; 
and  where  a  servant  of  a  contractor  was  injured 
by  defects  in  a  handcar  (Toledo,  St.  L.  ft  K.  C 
R.  Co.  V.  Conroy  [1890 J  39  111.  App.  351)  ;  and 
where  an  explosion  was  caused  by  the  negli- 
gence of  the  servants  of  a  company  which  had 
contracted  to  lay  gas  pipes  in  a  city  street. 
Chicago  Economic  Fuel  Gas  Co.  v.  Myers  [18971 
168  111.  139,  48  N.  B.  66,  AflSrming  (1896)  64 
111.  App.  270)  :  and  where  a  contractor  for  the 
construction  of  an  elevated  railway  dropped  a 
heavy  piece  of  steel  on  a  passing  i>edestrian 
(Metropolitan  West  Side  Elev.  R.  Co.  v.  Dick 
[1900]  87  111.  App.  40).  In  the  last-dted  case 
the  court  considered  that  the  circumstances 
brought  it  within  the  scope  of  the  broad  prin- 
ciple that  "a  contractor  exercising  the  chartered 
power  of  a  corporation,  with  its  assent,  must 
be  regarded,  in  so  far  as  the  public  and  third 
persons  are  concerned,  as  the  servant  or  a^nt 
of  the  corporation." 

How  far  the  Judges  in  that  state  are  pre- 
pared to  go  in  this  direction,  it  Is  difficult  to 
conjecture.  From  the  following  ruling  it  is  ap- 
parent that  the  responsibility  of  companies  is 
deemed  to  be  subject  to  some  limitations :  On 
the  ground  that  the  injury  was  not  the  result 
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of  an  act  done  in  the  exercise  of  any  special 
power  deriyed  from  the  defendant's  charter,  a 
railwaj  company  was  held  not  to  be  liable  for 
the  iDJnry  which  a  servant  of  a  contractor  for 
'building  the  road  received  through  handling 
Timber  which  had  been  treated  with  a  poison- 
ous mixture  for  the  purpose  of  retarding  decay. 
^«t  V,  St.  Louis,  W.  &  T.  H.  R.  Co.  (1872)  63 
111.  545. 

Bat  the  indicia  of  the  cases  which  lie  on 
either  side  of  the  boundary  line  which  is  con- 
^^ired  to  separate  liability  from  nonliability 
Iiave  not  been  defined  with  any  precision.  In 
the  opinion  of  the  present  writer  the  cases  cited 
in  support  of  the  statement  made  at  the  open- 
ing of  this  minor  subdivision  have  carried  to 
j)Q  unwarrantable  extreme  the  doctrine  upon 
which  they  were  based,  and  should  rather  have 
l*^n  referred  to  another  doctrine  which  has 
ii«en  thus  formulated:  *'The  principle  that  a 
railroad  company  cannot  delegate  to  an  em- 
ployee Its  chartered  rights  and  privileges  so  as 
CO  exempt  it  from  liability  does  not  extend  to 
the  use  of  the  ordinary  ways  and  means  for 
thf"  construction  of  the  road,  but  to  the  use  of 
such  extraordinary  powers  only  as  the  company 
itself  could  not  exercise  without  having  first 
compiled  with  the  conditions  of  the  legislative 
^rant  of  authority."  Cunningham  v.  Interna- 
Tiooal  R.  Co.   (1879)  51  Tex.  503,  32  Am.  Rep. 

This  statement  was  adopted  in  Sanford  v. 
Pawtucket  Street  R.  Co.  (1896)  19  R.  I.  537,  33 
U  R.  A.  564,  35  Atl.  67. 

The  adoption  of  this  position  involves  the 
'tiDsequence  that,  unless  the  enabling  statute 
from  which  a  company  derives  its  power  im- 
r-oses  on  it,  either  expressly  or  by  implication, 
thi?  duty  of  building  its  own  road,  it  has  the 
right  to  make  a  contract  with  other  parties  for 
the  construction  of  its  road ;  and  a  contract  of 
thiR  character  is  not  such  a  delegation  of  its 
chartered  rights  as  to  render  the  company  lia- 
Ue  for  unauthorized  wrongs  committed  by  the 
<oontractor  or  his  servants  while  they  are  en- 
gaged hi  the  work.  Atlanta  &  F.  R.  Co.  v.  Klm- 
l*rly  (  1891)  87  Ga.  161,  27  Am.  St.  Rep.  231, 
13  S.  E.  277 ;  Burmeister  v.  New  York  Elev.  R. 
Co.  (1881)  15  Jones  &  S.  264;  and  the  cases 
last  cited. 

Other  decisions  in  which  it  may  be  said  the 
doctrine  Is  taken  for  granted  are  collected  In 
snbd.  VII.,  b,  c,  of  the  note  to  Salllotte  v.  King 
Bridge  Co.  65  L.  R.  A.  620,  on  General  rule  as 
to  ahtenoe  of  liability  of  employer  for  torts  of 
independent  contractor. 

It  has  been  held  In  an  action  to  recover  dam- 
ages for  Injuries  caused  to  a  child  by  a  turn- 
table used  in  the  operation  of  a  railroad,  which 
was  still  In  the  possession  of  the  contractor  by 
whom  it  was  being  constructed,  and  which  was 
being  used  by  him  for  carrying  passengers  and 
freight,  an  instruction  to  the  effect  that,  "if  the 
jury  And  that  at  the  tlm«  of  the  Injuries  the 
tamtable  and  the  road  were  in  the  possession  of, 
and  operated  by,  the  corporation,  constructing 
and  equipping  the  same  for  the  purposes  of  con- 
Rtruction  only,  the  railroad  company  was  not 
liable  therefor ;  but,  if  the  said  constructing 
corporation  had  possession  of  the  road,  and  was 
operating  It  for  general  purposes,  the  railroad 
company  was  not  relieved  from  liability  for  the 
injuries," — ^is  erroneous,  as  being  liable  to  mis- 
lead the  Jury  to  the  prejudice  of  the  railroad 
company.  Kansas  C.  R.  Co.  v.  Fitzsimmons 
<187T)  18  Kan.  34. 
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The  following  extract  from  the  opinion  Indi- 
cates the  grounds  upon  which  this  conclusion 
was  based ;  "The  better  authority  is,  that 
when  a  railroad  Is  being  constructed,  and  Is  in 
the  exclusive  possession  of,  and  operated  by,  the 
contractor  for  its  construction,  and  the  rail- 
road company  at  the  time  of  the  Injuries  being 
committed  thereon  has  no  control  thereof,  such 
company  is  not  liable  for  the  damages  resulting 
from  the  injuries  committed  by  the  contractor 
In  operating  the  road.  .  .  .  This  general 
doctrine  the  court  below  substantially  recog- 
nized in  Its  charge  to  the  Jury,  but  made  a  dis- 
tinction as  to  the  liability  of  the  railway  com- 
pany In  the  use  for  which  the  contractor  op- 
erated the  road.  The  liability  of  the  railway 
company  is  attempted  to  be  made  to  depend  on 
the  character  of  the  use  of  the  road,  not  the 
character  or  manner  of  the  possession  of  the 
&ame  by  the  contractor.  .  .  .  The  instruc- 
tion thus  given  was  too  broad,  and  not  sufll- 
ciently  limited  to  be  applicable  to  the  case  at 
bar.  The  real  defense  to  the  action  was,  that 
the  railroad  was  being  constructed  by  the 
Washington  Improvement  Company,  was  in  Its 
possession  and  under  Its  control,  and  operated 
by  it,  that  it  had  not  yet  been  turned  over  to 
the  railway  company,  and  that  the  railway  com- 
pany had  nothing  to  do  with  its  operation  or 
construction,  or  the  employment  of  Its  hands.  If 
the  improvement  company  held  possession  of 
the  road,  and  engaged  in  general  traffic  against 
the  objections  of  the  railway  company,  under 
the  charge,  the  railway  company  would  be  lia- 
ble. If  the  contracting  company  had  failed  to 
properly  equip  the  road,  or  had  built  defective 
bridges,  and  the  railway  company  refused  to 
accept  the  same,  this  charge  of  the  court  would 
hold  the  railway  company  liable  for  all  dam- 
ages caused  thereby.  If,  in  defiance  of  the  rail- 
way company's  orders  and  authority,  the  con- 
tracting company  carried  freight  and  passengers 
over  the  road.  .  .  .  The  charge  does  not 
base  this  liability  upon  the  Improvement  com- 
pany being  the  lessee  of  the  road,  nor  upon  any 
contract  by  which  the  road  Is  to  be  operated 
with  the  consent  or  for  the  benefit  of  the  rail- 
way company.  Nor  can  It  be  claimed  from  the 
Instructions  that  the  railway  company  had 
made  any  contract  In  violation  of  its  char- 
ter, or  to  avoid  Its  responsibility.  It  is  con- 
ceded that  the  Improvement  company  had  au- 
thority, under  its  Incorporation,  to  construct 
and  equip  the  road;  and  to  hold  that  while 
in  the  possession  of  the  road  and  its  appur- 
tenances the  railway  company  should  be  re- 
sponsible for  its  wrongful  acts  or  omissions,  be- 
cause said  improvement  company  ran  trains  and 
carried  passengers  and  freight,  would  be  decid- 
ing the  law  contrary  to  that  given  in  the  first 
part  of  the  charge,  and  affirming  in  its  broadest 
sense  the  principle  that  the  employer  is  respon- 
sible for  all  acts  and  omissions  of  the  contract- 
or, the  same  as  those  of  a  servant.  Such  Is 
not  the  law.  .  .  .  The  fact  that  the  Im- 
provement company  had  no  authority  to  op- 
erate a  railroad  in  Kansas,  as  claimed  by  coun- 
sel for  defendant  In  error,  does  not  on  the  facts 
presented  change  the  law  In  this  case.  If  the 
Improvement  company,  In  carrying  passengers 
and  freight,  was  violating  its  own  charter,  as 
well  as  committing  acts  not  authorized  by  the 
contract  existing  between  it  and  the  railway 
corporation,  the  reasons  are  still  stronger  In 
favor  of  holding  the  railway  company  not  lia- 
ble for  such  unlawful  acts."     Brewer,  J.   (now 
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ao  amoclate  justice  of  the  Supreme  Court  of  the 
United  States),  delivered  a  dlsBenting  judgment 
tan  which  he  said:  "All  I  understand  the  In- 
struction to  say  Is,  that  a  railway  corporation 
receiving  a  franchise  from  this  state,  with  the 
high  and  peculiar  privileges  attaching  to  cor- 
porations incorporated  to  discharge  a  public 
duty,  as  well  as  to  subserve  a  private  benefit, 
cannot  shift  upon  others  the  duty  and  respon- 
sibility of  a  personal  exercise  of  the  corporate 
powers  granted,  except  In  the  cases  and  under 
the  conditions  speclhed  in  the  statute.  It  may 
contract  for  the  construction  of  Its  road.  It 
may  lease  the  road,  when  constructed,  to  an- 
other corporation  whose  road  with  its  own  will 
make  a  continuous  line.  Laws  1870,  chap.  92, 
II  2,  8.  But  it  cannot  avoid  responsibility  by 
simply  permitting  another  party,  neither  con- 
tractor nor  lessee,  to  assume  charge  of  the  Im- 
mediate running  of  the  road.*'     Thld. 

The  reasoning  of  the  majority  of  the  Kansas 
court  was  approved  In  Rome  &  D.  R.  Co.  v.  Chas- 
teen  (1889)  88  Ala.  591,  7  So.  94,  where  it  was 
held  error  to  give,  at  the  instance  of  the  plain- 
tiff, a  charge  which  grounded  the  company's  re- 
sponsibility upon  the  isolated  fact  that  one  C, 
the  party  whose  servants  caused  the  Injury,  was 
transporting  freight  and  passengers  for  a  re- 
ward between  certain  points  on  the  line.  The 
court  remarked  that,  under  such  a  charge,  the 
jury  was  authorized  to  hold  the  company  liable, 
though  C.  might  have  been  operating  the  road 
without  defendant's  permission,  and  against  Its 
objection ;  or,  though  he  might  have  been  an  in- 
dependent contractor,  having  possession  and 
control,  and  operating  the  finished  portion  In 
aid  of  the  further  construction  of  the  road  un- 
der a  contract  with  the  company. 

It  has  been  held  that  a  wilful  trespass  of 
which  a  contractor's  workmen  had  been  guilty 
in  wasting  materials  on  land  over  which  the  de- 
fendant had  not  acquired  any  proprietary  rights 
was  not  committed  In  the  exercise  of  any  cor- 
porate functions.  Hughes  v.  Cincinnati  &  S.  R. 
Co.  (1883)  89  Ohio  St.  461.  Replying  to  the 
contention  of  plaintiff's  counsel  that  the  acts 
of  the  contractor's  workmen  were  the  acts  of 
the  company,  since,  if  it  had  not  been  for  the 
company's  charter,  they  would  have  been  tres- 
passers on  plaintiff's  land,  and  were  doing  work 
which  the  company  alone  was  authorized  to  do, 
the  court  said :  "This  argument  is  fallacious. 
.  .  .  Undoubtedly  the  defendant  could  not 
transfer  to  its  contractors  the  right  to  be  a 
corporation,  or  the  right  of  eminent  domain,  or 
the  right  to  commit  a  trespass.  If  the  defend- 
ant had  sent  its  contractors  upon  land  where  it 
had  no  right  to  go,  for  the  purpose  of  building 
its  road,  or  wasting  material,  its  liability  could 
not  be  doubted.  The  question  in  this  case,  how- 
ever, is  this :  If  a  railway  company,  by  the  ex- 
ercise of  its  power  of  eminent  domain,  acquires 
all  the  land  necessary  to  the  construction  of  its 
road,  and  sends  Its  contractors  to  construct  its 
road  thereon.  Is  it  necessarily  liable  for  a  tres- 
pass committed  by  them  while  engaged  upon  the 
work?  .  .  .  The  work  of  constructing  a 
railroad  is  not  a  corporate  work  unless  It  be 
done  by  a  corporation  through  Its  agents  and 
servants.  And  a  person  may  contract  with  a 
railroad  company  to  construct  its  road  without 
becoming  its  agent  or  servant  ...  Of 
cofirse  any  condition  imposed  upon  the  right 
to  construct  its  road  must  be  performed,  and 
the  company  cannot  shift  its  responsibility  for 
the  performance.  But  this  Is  no  new  prin- 
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clple,  nor  one  applicable  to  railroad  corpora- 
tions alone.  Where  a  right  is  possessed  by  ft 
natural  person,  and  a  duty  Is  attached  to  the- 
exerclse  of  the  right,  such  duty  must  be  per- 
formed; such  natural  person  cannot  relieve 
himself  from  liability  through  the  intervention 
of  an  independent  contractor." 

In  Rogers  V.  BMorence  R.  Co.  (1889)  81  8.  C. 
378,  9  S.  E.  1059,  the  court,  in  discnssing  the- 
theory  upon  which  the  plaintiff  relied,  vie.,  that, 
"when  the  employer,  as  a  corporation.  Is 
charged  with  certain  obligations,  reciprocal  to^ 
the  privileges  and  franchise  granted.  It  cannot 
shift  the  responsibility  from  itself  by  employing 
a  contractor  to  do  the  work  for  it,"  said :  'TThis. 
Is  very  general,  and  we  do  not  know  that  we 
fully  comprehend  it  If  it  means  that  a  rail- 
road corporation  on  acconnt  of  the  large  pow- 
ers generally  granted  to  them, —  eminent  do- 
main, etc., — cannot  be  allowed  to  construct  their 
track,  etc.,  through  an  Independent  contractor,, 
but  must  do  such  work  through  their  own  serv- 
ants and  employees^  we  have  only  to  say  that 
we  have  found  no  authority  for  such  a  posi- 
tion. .  .  .  If  It  means  that,  where  certain 
obligations  exist,  growing  out  of  the  privileges 
and  franchises  granted  to  the  corporation, 
which  would  be  inconsistent  with  the  right  of 
the  company  to  employ  an  independent  contract- 
or to  meet  said  obligations,  from  public  policj 
or  otherwise,  then  the  principle  may  be  con- 
ceded ;  but  the  propriety  af  Its  application  must 
be  shown.  No  obligation  of  the  defendant  has. 
been  pointed  out  here  inconsistent  with  having 
its  road  graded  by  an  independent  contractor.'" 

c.  Liahiliiy  in  respect  to  the  operation  of  the- 

completed  plant. 

1.  Liability  of  railway  eompanipe  in  generals 

It  is  well  settled  that  a  railway  company  can- 
not, by  any  form  of  agreement,  whether  It  be- 
made  with  another  company  or  with  an  Individ* 
ual,  relieve  itself  from  responsibility  for  th& 
nonperformance  of  the  duties  which  are  incident 
to  the  discharge  of  its  functions  as  a  common 
carrier. 

To  this  principle  is  referable  the  following- 
decision:  In  Philadelphia,  W.  &  B.  R.  Co.  v. 
Hahn  (1888)  22  W.  N.  C.  82,  12  Atl.  479,  re- 
covery was  allowed  for  injuries  caused  by  the- 
negligence  of  one  who  agreed  to  haul  by  horse 
power  a  portion  of  the  cars  at  one  of  the  sta- 
tions of  the  defendant  The  court  there  pointed 
out  that,  if  the  doctrine  of  nonliability  under 
such  circumstances  were  established.  It  might 
be  the  means  of  relieving  the  company  from  all 
its  charter  duties,  so  far,  at  least,  as  concerns 
the  public  safety,  and  proceeded  thus:  "The- 
mere  question  of  the  power  by  which  Ita  cars 
are  to  be  moved  is  of  no  consequence.  If  it  can 
contract  for  horse  power,  so  may  it  for  steam ; 
and  it  follows  that  It  might  relieve  itself  of  all 
responsibility  by  contract  with  its  engineers  and 
conductors  for  the  running  of  Its  locomotives 
and  trains.  It  needs  no  argument  to  show  that 
a  railroad  company  cannot  escape  Its  charter  ob- 
ligations by  a  quibble  such  as  this.** 

In  Texas  &  P.  R.  Co.  v.  Juneman  (1895)  18  C. 
C.  A.  394,  30  U.  S.  App.  541,  71  Fed.  939,  re- 
covery was  allowed  for  negligence  of  one  em- 
ployed in  removing  crippled  cattle  from  stock 
trains  (plaintiff  was  Injured,  while  crossing  the- 
track,  by  a  steer  which  had  been  taken  off  a 
train,  and  allowed  to  roam  at  large  through  the* 
yard)  ;   and  In  Wabash   R.   Co.  v.   \yilllamsoa 
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(1891)  8  Ind.  App.  190,  29  N.  E.  455  (cattle 
were  nm  over),  recovery  was  allowed  for  the 
neffll^nc«  of  one  employed  to  make  openings  in 
I  he  company's  fences  for  private  purposes. 

On  the  same  ground,  a  railway  company  is 
required  to  answer  for  tortious  acts  committed 
by  the  servants  of  another  railway  company  on 
vhose  tracks  it  has  been  licensed  to  operate 
trains^ 

A  company  is  liable  for  the  negligent  manage- 
ment of  a  switch,  whereby  a  passenger  receives 
Injury,  although  it  is  provided  and  attended  to 
hj  a  servant  of  the  company  which  owns  the 
track.  McElroy  y.  Nashua  &  L.  R.  Corp. 
(1849)  4  Cush.  400,  50  Am.  Dec.  704.  The 
<oart  said :  "As  passenger  carriers,  the  defend- 
ants were  boond  to  the  most  exact  care  and  dil- 
igence, not  only  in  the  management  of  the  trains 
and  cars,  but  also  in  the  structure  and  care  of 
the  track,  and  in  all  the  subsidiary  arrange^ 
ments  necessary  to  the  safety  of  passengers. 
The  wife  [of  the  plaintiff]  having  contracted 
vith  the  defendants  and  paid  fare  to  them,  the 
plaintiffs  had  a  right  to  look  to  them,  in  the 
ifrst  Instance,  for  the  use  of  all  necessary  care 
and  skill.  The  switch  .  .  .  was  ...  a  part 
of  the  Nashua  &  Lowell  Railroad,  and  it  was 
vithhi  the  scope  of  their  duty  to  see  that  the 
switch  was  rightly  constructed,  attended,  and 
managed,  before  they  were  justified  in  carrying 
passengers  over  it  Had  the  action  been^  in 
form,  on  the  implied  contract  of  the  defendants, 
in  undertaking  to  carry  a  passenger,  to  have  a 
•afe  road,  and  apply  and  use  all  necessary  care 
and  skill,  the  liability  of  the  defendants  might 
have  been  more  clear  and  manifest;  but  the 
duty  is  the  same ;  and  in  most  cases  of  this 
Und  of  carelessness,  negligence,  or  want  of  due 
skill,  in  the  performance  of  duty  undertaken  to 
be  done  for  hire  and  reward.  It  is  at  the  election 
-of  the  plaintiff  to  declare  in  assumpsit,  and  rely 
on  the  promise,  or  to  declare  in  tort,  and  rest  on 
the  breach  of  duty." 

Compare  Murray  v.  Lehigh  Valley  R.  Co. 
(1895)  66  Conn.  512,  82  L.  R.  A.  539,  84  Atl. 
506,  where.  In  a  very  similar  case,  the  court 
■came  to  the  same  conclusion,  reasoning  as  fol- 
lows :  "This  duty  is  imposed  by  law ;  and  this 
measure  for  its  performance  rests  upon  a  rail- 
road corporation  to  its  full  extent.  A  railroad 
corporation  is  a  carrier  of  passengers  by  virtue 
of  the  franchise  granted  to  it  by  its  charter,  a 
franchise  Intended  to  be  used  for  the  -  public 
sood.  By  asking  for  and  receiving  the  fran- 
chise, the  corporation  comes  under  the  obliga- 
tion to  answer  in  damages  to  everyone  who  may 
be  hijured  by  any  negligence  in  the  use  of  the 
privilege  it  has  so  received.  And  public  policy 
will  not  permit  the  corporation  to  relieve  itself 
from  this  obligation  by  any  contract  with 
others.  A  railroad  company  entering  into  con- 
tract relations  with  another  company,  by  which 
the  safety  of  Its  own  passengers  may  be  af- 
fected, is  held  to  have  made  the  other  com- 
pany in  this  respect  its  own  agent.  It  is  held 
to  the  exercise  of  due  care  for  the  safety  of  all 
persons  while  exercising  its  franchise,  whether 
on  its  own  road  or  that  of  another  company. 
This  duty  was  imposed  by  law  when  it  received 
its  charter,  and  this  duty  [of  a  railroad  com- 
pany to  its  passengers]  holds  good  at  all  times 
and  in  all  places.  If  the  company  operates  its 
tratais  over  the  road  of  another  company.  It 
must  see  and  know  that  the  track  is  in  good 
and  safe  condition,  and  that  the  trains  of  the 
other  company  are  so  ordered  as  not  to  inter- 
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fere  with  'the  full  discharge  of  its  own  duty  to 
Its  own  passengers,  because  such  trains  would 
be  a  danger  against  which  it  would  be  bound  to 
provide.** 

In  another  case,  on  the  broad  ground  that  a 
railway  company  is  bound  to  the  exercise  of 
care  for  the  safety  of  all  persons,  while  exercis- 
ing its  franchises,  whether  on  its  own  road  or 
another.  It  was  held  that  a  company  which  op- 
erates its  trains  over  the  road  of  another  is 
liable  for  Injuries  caused  to  a  passenger  by  a 
defective  truck.  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Peyton  (1883)  106  111.  534,  46  Am.  Rep.  705. 

So,  also.  It  Is  compelled  to  answer  for  the 
negligence  of  the  servants  of  a  company  which 
owns  sleeping  cars  attached  to  its  trains  and 
constituting  a  part  thereof. 

In  the  earliest  case  on  the  subject  (Kinsley  v. 
Lake  Shore  &  M.  S.  R.  Co.  [1878]  125  Mass 
54,  28  Am.  Rep.  200),  the  ruling  was  that,  if  "s 
person,  who  has  made  a  contract  with  a  rail- 
road corporation  for  his  personal  transporta- 
tion from  one  place  to  another,  takes  a  seat  in 
a  sleeping  car,  and  there  loses  an  article  of 
personal  baggage  through  the  negligence  of. a 
person  In  charge  of  the  car  and  without  fault 
on  his  own  part,  it  is  no  defense  to  an  action 
against  the  corporation  that  the  car  was  not 
owned  by  the  defendant,  but  by  a  third  person, 
who,  by  a  contract  with  the  defendant,  provided 
conductors  and  servants,  in  the  absence  of  evi- 
dence that  the  plaintiff  had  knowledge  of  these 
facts."  See  also  Louisville,  N.  &  G.  S.  R.  Co. 
V.  Katzenberger  (1886)  16  Lea,  880,  57  Am. 
Rep.  232,  turning  upon  the  same  facts. 

The  liability  of  the  railway  company  was 
again  discussed  by  the  New  Tork  court  of  ap- 
peals In  Thorpe  v.  New  York  C.  &  H.  R.  R.  Co. 
(1879)  76  N.  Y.  406,  32  Am.  Rep.  325,  and  the 
law  was  laid  down  as  follows :  The  persons  In 
charge  of  drawing-room  and  sleeping  cars  owned 
by  parties  other  than  the  railway  company  op- 
erating the  rest  of  the  train  are  to  be  regarded 
and  treated.  In  respect  to  any  matter  Involving 
the  safety  or  security  of  passengers,  as  the  serv- 
ants of  the  company;  and  it  is  responsible  for 
their  acts  to  the  same  extent  as  if  they  were  di- 
rectly employed  by  it  "The  business  of  run- 
ning drawing-room  cars  In  connection  with  or- 
dinary passenger  cars,"  said  the  court,  "has  be- 
come one  of  the  common  incidents  of  passenger 
traffic  on  the  leading  railroads  of  the  country. 
These  cars  are  mingled  with  the  other  cars  of 
the  company,  and  are  open  to  all  who  desire  to 
enter  them,  and  who  are  willing  to  pay  a  sum 
In  addition  to  the  ordinary  fare  for  the  special 
accommodation  afforded  by  them.  They  are 
put  on  presumably  in  the  interest  of  the  road. 
They  form  a  part  of  the  train,  and  the  manner 
of  conducting  the  business  is  an  invitation  by 
the  company  to  the  public  to  use  them  upon  the 
condition  of  paying  the  extra  compensation 
charged.  Passengers  cannot  know  what  private 
or  special  arrangement,  if  any,  exists  between 
the  company  and  third  persons,  under  which 
this  part  of  the  business  is  conducted,  and  they 
have,  we  think,  in  taking  one  of  these  cars,  a 
right  to  assume  that  they  are  there  under  a 
contract  with  the  company,  and  that  the  serv- 
ants in  charge  of  the  drawing-room  cars  are  its 
servants.  Otherwise  there  would  be  two  sep- 
arate contracts  In  the  case  of  each  passenger 
in  these  cars,  one  with  the  company,  and  one 
with  Wagner  [the  proprietor  of  the  cars].  Such 
a  condition  of  things  would  Involve  a  confusion 
of  rights  and  obligations,  and  divide  a  responsi- 
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Wllty  which  ought  to  be  single  and  definite. 
Take  the  case  of  a  passenger  In  a  drawing-room 
car  who  should  be  burned  by  the  negligent  up- 
setting or  breaking  of  a  lamp  by  the  porter,  or 
the  case  of  a  passenger  in  a  sleeping  car,  In- 
jured by  the  porter's  negligence.  Is  the  pas- 
senger, in  these  or  other  similar  cases  which 
might  be  supposed,  to  be  turned  over,  for  his 
remedy,  against  Wagner  [the  proprietor  of  the 
cars]  on  the  ground  that  the  servant  who 
caused  the  Injury  was  his  servant,  and  not  the 
defendant's?  The  public  interest,  and  due  pro- 
tection to  the  rights  of  passengers,  require  that 
the  railroad  company  which  is  exercising  the 
franchise  of  operating  the  road  for  the  carriage 
of  passengers  should  be  charged  with,  and  re- 
sponsible for,  the  management  of  the  train,  and 
that  all  persons  employed  thereon  should,  as  to 
passengers,  be  deemed  to  be  the  servants  of  the 
corporation.*' 

The  same  rule  was  laid  down  even  more  em- 
phatically a  year  later  by  the  Supreme  Court  of 
the  United  States  in  Pennsylvania  Co.  ▼.  Roy 
(1880)  102  U.  S.  451,  26  L.  ed.  141,     There  the 
railroad  company  was  held  liable  for  an  injury 
caused   by    the   fall    of  a    sleeping  berth,    the 
grounds  of  the  decision  being  stated  as  follows : 
"The  undertaking  of  the  railroad  company  was 
to  carry  the  defendant  in  error  over  its  line  in 
consideration  of  a  certain  sum.  if  he  elected  to 
ride  in  what  Is  known  as  a  first-class  passenger 
car;  with  the  privilege,  nevertheless,  expressly 
given   in  its  published  notices,  of  riding  In  a 
sleeping  car,  constituting  a  part  of  the  carrier's 
train,  for  an  additional  sum  paid  to  the  com- 
pany owning  such  car.     As  between  the  parties 
now  before  us,  it  is  not  material  that  the  sleep- 
ing car  in  question  was  owned  by  the  Pullman 
Palace  Car  Company,  or  that  such  company  pro- 
vided at  its  own  expense  a  conductor  and  porter 
for  such  car,  to  whom  was  committed  the  Imme- 
diate control  of  its  interior  arrangements.     The 
duty  of  tae  railroad  company  was  to  convey  the 
passenger   over    Its   line.     In   performing   that 
duty,  it  could  not,  consistently  with  the  law  and 
the  obligations  arising  out  of  the  nature  of  its 
business,  use  cars  or  vehicles  whose  Inadequacy 
or  insufficiency  for  safe  conveyance  was  discov- 
erable upon  the  most  careful  and  thorough  ex- 
amination.    If  it  chose  to  make  no  such  exam- 
ination, or  to  cause  it  to  be  made;  if  it  elected 
to  reserve  or  exercise  no  such  control  or  right 
of  inspection,  from  time  to  time,  of  the  sleeping 
cars  which  it  used  in  conveying  passengers,  as 
it  should  exercise  over  its  own  cars, — it  was 
chargeable  with  negligence  or  failure  of  duty. 
The  law  will  conclusively  presume  that  the  con- 
ductor and  porter  assigned  by  the  Pullman  Pal- 
ace Car  Company  to  the  control  of  the  Interior 
arrangements  of  the  sleeping  car  In  which  Roy 
was   riding  when    Injured   exercised   such   con- 
trol with  the  assent  of  the  railroad  company. 
For  the  purposes  of  the  contract  under  which 
the  railroad   company  undertook  to  carry  Roy 
over  its  line,  and  In  view  of  Its  obligation  to 
use    only    cars    that    were    adequate    for    safe 
conveyance,  the  sleeping-car  company.  Its  con- 
ductor and  porter,  were.  In  law.  the  servants 
and  employees  of  the  railroad  company.     Their 
negligence,    or    the    negligence    of    either    of 
them,     as     to     any     matters     involving     the 
safety   or   security   of   passengers   while  being 
conveyed,   was   the  negligence   of  the   railroad 
company.     The  law  will  not  permit  a  railroad 
company,  engaged  In  the  business  of  carrying 
persons  for  hire,  through  any  device  or  arrange- 
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ment  with  a  sleeping-car  company  whose  cars 
are  used  by  the  railroad  company  and  constltiii'* 
a  part  of  its  train,  to  evade  the  duty  of  provid 
ing  proper   means  for  the  safe  conveyance  of 
those  whom  it  has  agreed  to  convey." 

The  rationale  of  the  liability  thus  Imposed  on 
the  railroad  company  is  that  "the  relation  of 
master  and  servant,  and  the  liability  of  the 
master,  are  placed  upon  the  law  applicable  to 
common  carriers,  though  in  direct  contravention 
of  contracts  between  the  two  companies" 
Jones  V.  St.  Louis  S.  W.  R.  Co.  (1894)  125  Mn. 
675.  26  L.  R.  A.  718,  46  Am.  St  Rep.  514.  2.S 

S«    ^T.    ooo. 

For  other  rulings  to  the  same  effect,  8e*>- 
Cleveland,  C.  C.  &  I.  R.  Co.  v.  Walrath  (1882v 
38  Ohio  St.  461,  43  Am.  Rep.  433 ;  Williams  v. 
Pullman  Palace  Car  Co.  (1888)  40  La.  Ann. 
417,  8  Am.  St.  Rep.  538,  4  So.  85 ;  Dwinello  v. 
New  York  C.  &  H.  R.  R.  Co.  (1890)  120  N.  V. 
117,  8  L.  R.  A.  224,  17  Am.  St.  Rep.  611,  24  N. 
B.  319,  Reversing  (1887)  45  Hun,  139 :  Ulrich 
V.  New  York  C.  &  H.  R.  R.  Co.  (1888)  108  X.  Y. 
80,  2  Am.  St.  Rep.  309,  15  N.  B.  60. 

2.  LiahiUtff  of  railway  companies  connUlrrtfT 
with  reference  to  the  legality  of  the  contract- 
ual arraftf/enicntB. 


It  is  settled  that,  unless  such  a  transfer  hn<( 
been  expressly  authorized  by  statute,  a  railway 
company  does  not  devest  itself  of  its  liabilities 
to  third  parties  by  selling.  Ricketts  v.  Birmin;;- 
ham  Street  R.  Co.  (1888)  85  Ala.  600,  5  So.  ZtiZ 
(plaintiff  thrown  to  the  ground  by  the  sudden 
starting  of  a  street  car). 

Neither  does  it  release  Its  liability  by  leasing- 
its  property. 

The  liability  of  a  railway  company  for  the- 
torts  of  another  company  operating  its  line  un- 
der a  lease  executed  without  any  statutory  au- 
thority has  apparently  not  been  considered  in 
Bngland.  But  the  statonent  in  the  text  is  in 
full  accord  with  the  doctrine  that  a  covenant  to^ 
make  such  a  lease  is  void  (Bast  Anglian  R.  Co. 
V.  Bastern  Counties  R.  Co.  [1851]  11  C.  B.  775,. 
7  Bng.  Ry.  &  C.  Cas.  150,  21  L.  J.  C.  P.  N.  S. 
23,  16  Jur.  249)  ;  and  with  the  doctrine  that 
an  unautiiorized  agreement  amounting  to  a  del- 
egation of  statutory  powers  is  also  void  (Beman 
V.  Rufford  [1851]  1  Sim.  N.  S.  550,  20  L.  J.  Ch. 
N.  S.  537,  15  Jur.  914 ;  Great  Northern  R.  Co. 
V.  Bastern  Counties  R.  Co.  [1851]  9  Hare,  306. 
7  Bng.  Ry.  &  C.  Caa.  643,  21  L.  J.  Ch.  N.  S. 
837). 

In  the  United  States  "it  is  the  accepted  doc- 
trine .  .  .  that  a  railroad  corporation  can- 
not escape  the  performance  of  any  duty  or  obli- 
gation imposed  by  its  charter  or  the  general 
laws  of  the  state  by  a  voluntary  surrender  of  its 
road  into  the  hands  of  lessees.  The  operatioik 
of  the  road  .  .  .  does  not  change  the  rela- 
tions of  the  original  company  to  the  public."' 
Washington,  A.  &  O.  R.  Co.  t.  Brown  (1873) 
17  Wall.  445,  21  L.  ed.  676. 

This  principle  has  been  applied  or  reoognized* 
In  the  following  cases :  Murray  v.  Lehigh  Val- 
ley R.  Co.  (1895)  66  Conn.  512,  32  L.  R.  A. 
539,  84  Atl.  506 ;  Drlscoll  v.  Norwich  &  W.  R. 
Co.  (1894)  65  Conn.  230,  82  Atl.  354;  Lakln^ 
V.  Willamette  Valley  &  C.  R.  Co.  (1886)  13 
Or.  436.  57  Am.  Rep.  25,  11  Pac.  68;  Vir- 
ginia Midland  R.  Co.  v.  Washington  (1890> 
86  Va.  629,  7  L.  R.  A.  844,  10  S.  B.  927; 
Whitney  v.  Atlantic  &  St.  L.  R.  Co.  (1857)  44 
Me.  362,  69  Am.  Dec.  103 ;  Steams  v.  Atlantic 
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&  8t  L.  H.  Co.  (1858)  46  He.  116;  Wyman  t. 
PeDobscot  &  K.  R.  Co.  (1858)  46  Me.  162; 
Nugent  v.  Boston,  C.  &  M.  R.  Co.  (1888)  80  Me. 
62.  6  Am.  St.  Rep.  151,  12  Atl.  797 ;  Nelson  v. 
Vermont  &  C.  R.  Co.  (1854)  26  Vt.  717,  62  Am. 
Dec.  614;  CJement  t.  Canfleld  (1856)  28  Vt. 
302;  Ablwtt  t.  Johnstown,  6.  &  K.  Horse  R. 
Co.  (1880)  80  N.  Y.  27,  86  Am.  Rep.  572; 
Rome  k  D.  R.  Co.  y.  C!hasteen  (1889)  88  Ala. 
591,  7  So.  94 ;  Galveston,  H.  &  S.  A.  R.  Co.  y. 
Gtrtelser  (1895)  9  Tex.  Cly.  App.  456;  Cen- 
tnl  &  M.  R.  Co.  y.  Morris  (1887)  68  Tex.  59,  8 
S.  W.  457;  International  &  0.  N.  R.  Co.  y. 
KnehD  (1888)  70  Tex.  582,  8  S.  W.  484 ;  Inter- 
naUonal  &  G.  N.  R.  Co.  y.  Eckford  (1888)  71 
Tex.  274.  8  S.  W.  679 ;  Bast  Line  &  R.  River  R. 
Co.  V.  I>ee  (1888)  71  Tex.  538,  9  S.  W.604 ;  East 
Line  &  R.  River  R.  Co.  v.  Culberson  (1888)  72 
Tpx.  375,  3  L.  R.  A.  567.  13  Am.  St.  Rep.  805, 
10  S.  W.  706;  Trinity  &  S.  R.  Co.  v.  Lane 
'1891)  79  Tex.  643.  15  S.  W.  477,  16  S.  W.  18 ; 
Bodmer  v.  Richmond  &  D.  R.  Co.  (1895)  72 
MiBs.  873,  18  So.  449;  McCoy  v.  Kansas  City, 
St  J.  k  C.  B.  R.  Co.  (1889)  36  Mo.  App.  445 ; 
National  Bank  v.  Atlanta  k  C.  Air  Line  R.  Co. 
11886)  25  8.  C.  220. 

Tbe  precise  position  of  the  Illinois  courts  is 
not  easy  to  determine;  but  it  would  almost 
Mem  from  the  decisions  that  the  lessor  is 
deemed  to  be  liable  for  all  kinds  of  Injuries, 
whether  caused  by  the  conditions  of  the  road 
itself  or  by  the  manner  in  which  it  Is  operated 
^7  the  lessee,  and  irrespective  of  whether  the 
lease  was  authorized  or  not.  In  Ohio  k  M.  R. 
Co.  V.  Dunbar  (1850)  20  111.  623,  71  Am.  Dec. 
291  (plaintiff  recovered  for  an  injury  to  live 
Etock  on  a  train;,  and  Chicafco  k  G.  T.  R.  Co.  v. 
Hart  (1902)  104  111.  App.  57  (servant  of  lessee 
recovered  for  injury  caused  by  defective  car), 
the  lease  was  unauthorized;  but  this  circum- 
stance does  not  appear  to  have  been  regarded  as 
a  differentiating  factor.  In  Chicago  k  R.  I.  R. 
Co.  r.  Whipple  (1860)  22  111.  105,  where  the 
lojury  was  caused  by  a  construction  train  op- 
Rated  bj  a  contractor,  the  court  observed,  ar- 
ffMiufo,  that  the  lessees  of  a  railway  "stand  In 
the  relation  of  servants  to  the  lessors.'* 

In  the  following  cases  the  injury  was  caused 
Ij  the  operation  of  the  road ;  but  It  is  not  stated 
whether  the  lease  was  or  was  not  authorized : 
Peoria  ft  R.  L  R.  Co.  v.  Lane  (1876)  83  111. 
448;  Wabash.  St.  L.  k  P.  R.  Co.  v.  Shacklet 
(1883)  105  111.  364.  44  Am.  Rep.  791 ;  Chicago 
&  E.  R.  Co.  v.  Meech  (1806)  163  111.  305,  45  N. 
E.  220 ;  Chicago  Union  Traction  Co.  v.  Stanford 
fl902)  104  111.  App.  99;  Pennsylvania  Co.  v. 
Ellett  (1800)  132  111.  654,  24  N.  E.  559.  In 
the  last-mentioned  case  the  doctrine  accepted  In 
Illinois  was  stated  broadly  as  follows:  "The 
grant  of  a  franchise,  giving  the  right  to  build, 
ovD,  and  operate  a  railway,  carries  with  it  the 
duty  so  to  use  the  property  and  manage  and 
control  the  railroad  as  to  do  no  unnecessary 
damage  to  the  person  or  property  of  others ; 
and  where  Injury  results  from  the  negligent  or 
nnlBvfoI  operation  of  the  railroad,  whether  by 
the  corporation  to  which  the  franchise  Is 
granted,  or  by  another  corporation,  or  by  in- 
diTidoals  whom  the  owner  authorizes  or  permits 
to  Qte  its  tracks,  the  company  owning  the  rail- 
way and  franchise  will  be  liable.*' 

In  other  cases  the  duty  violated  was  stat- 
itory.  and  the  liability  of  the  lessor  might  have 
f^  put  on  this  ground.  But  the  decisions 
wonld  seem  to  have  been  put  upon  the  generni 
doctrine  Just  stated.  Pittsburgh,  C.  &  SL  L.  R. 
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Co.  V.  Campbell  (1877)  86  111.  443  (property 
destroyed  by  fire,  owing  to  lessee's  failure  to- 
keep  its  right  of  way  clear  from  dead  grass, 
etc. ;  Balsley  v.  St.  Ix)uls,  A.  k  T.  IT.  R.  Co. 
(1886)  119  111.  68,  59  Am.  Rep.  784,  8  N.  E. 
859  (similar  facts)  ;  Chicago,  St.  P.  k  F.  R.  Co. 
V.  McCarthy  (1858)  20  111.  385.  71  Am.  Dec. 
285  (fences  not  maintained)  ;  Illinois  C.  R.  Co. 
V.  Kanouse  (1866)  39  111.  272,  89  Am.  Dec.  30T 
(same  facts)  ;  Toledo,  P.  &  W.  R.  Co.  v.  Rum- 
bold  (1866)  40  III.  143  (same  facts). 

Liability  for  the  negligence  of  a  licensee  run- 
ning trains  over  the  llcen^r's  track  is  Imputed 
on  the  same  grounds  and  under  the  same  cir- 
cumstances as  in  the  case  of  a  lease.  Illinola 
C.  R.  Co.  V.  Barron  (1866)  5  Wall.  90,  18*  L. 
ed.  591.  In  this  case  what  was  conceived  to  1m 
the  doctrine  of  the  Illinois  cases  was  explicitly 
adopted.  But  a  situation  different  both  from 
that  created  by  a  lease  and  by  a  license  of  the- 
ordinary  description  exists,  where  there  is  a 
mutual  arrangement  for  the  Joint  use  of  ter- 
minal tracks  between  the  company  which  owns 
them  and  another  company  which  has  also  a 
chartered  right  to  enter  the  same  city.  Under 
such  circumstances,  they  are  entitled  to  make- 
use  of  common  tracks  at  the  terminal  point, 
and  in  doing  this  the  licensee  company  exercisea 
its  own  franchises,  and  not  those  of  tbe  pro- 
prietor. Accordingly,  the  proprietor  is  not  lia- 
ble to  its  employees  for  injuries  caused  by  the 
negligent  use  of  a  common  track  by  the  em- 
ployees of  the  other  company.  Georgia  R.  k 
Bkg.  Co.  v.  Frlddell  (1887)  79  Ga.  489,  11  Am. 
St.  Rep.  444,  7  S.  E.  214. 

The  doctrine  above  discussed  has,  it  seems,  no 
application  except  in  the  case  of  obligations 
arising  out  of  the  exercise  of  public  franchises. 
Thus,  a  concession  from  the  Columbian  Exposi- 
tion Company,  prohibiting  an  assignment  there- 
of save  by  the  written  consent  of  the  company, 
does  not  make  an  independent  contractor  with 
the  concessionaries  for  the  erection  of  certain 
structures  an  employee  of  the  latter  so  as  to* 
make  them  liable  for  his  negligence,  which  re- 
sults in  an  accident  while  the  structures  are  be- 
ing erected.  *  De  La  Vergne  Refrigerating  Mach. 
Co.  v.  McLeroth  (1895)  60  111.  App.  529.  But 
see  subd.  XI.,  infra. 

But  for  the  reasons  stated  in  the  following* 
decisions  it  is  there  held  that  the  negligent 
lessee  company  alone  is  liable  where  the  injured 
person  was  its  own  servant. 

In  East  Line  k  R.  River  R.  Co.  v.  Culberson 
(1888)  72  Tex.  375,  3  L.  R.  A.  567,  13  Am.  St. 
Rep.  805,  10  S.  W.  706,  the  court  said :  "The 
lessor,  by  accepting  its  charter,  assumes  the  ob> 
ligation  to  carry  passengers  safely  over  its  line. 
If  it  intrusts  that  duty  to  another  company,  and 
a  passenger  is  injured,  it  is  responsible.  It 
binds  Itself  to  carry  all  freight  offered  to  It, 
and  to  deliver  It  safely.  Should  its  lessee  fall 
to  do  this,  it  Is  liable.  It  assumes  to  operate- 
its  road  safely  and  carefully,  so  as  not  negli- 
gently to  destroy  or  damage  property,  and  not 
to  injure  persons  who  have  tbe  right  to  pa8» 
on  or  near  the  track.  -Should  its  lessee  neg- 
ligently do  damage  to  property,  or  inflict  per« 
sonal  injuries  upon  wayfarers  crossing  the  road» 
this  is  failure  of  duty  on  its  part,  and  it  is  re- 
sponsible for  the  wrong.  But  the  duties  which 
are  owed  by  a  railroad  company  to  its  servant 
are  not  duties  owed  to  him  in  common  with  the- 
public,  but  grow  out  of  the  contract  of  service, 
lie  assumes  the  relation  of  servant  to  his  em- 
ployer  voluntarily,  and  out  of  it  arise  the  recip- 


144 


Indiana  Sufbeme  Coubt. 


Mat. 


rocal  obligations  from  one  to  the  other.  It 
seems  to  ns  that  the  relation  of  the  servant  of 
the  company  operating  the  road  to  the  owner  Is 
very  different  from  his  relation  to  his  employer, 
and  that  the  relation  of  the  owner  of  the  road 
to'  him  Is  different  from  its  relation  to  the  gen- 
•eral  public.  His  contract  Is  not  with  the  com- 
pany owning  the  road;  and,  it  may  be  asked. 
Does  the  latter  owe  him  the  duty  of  a  master  to 
his  servant,  or  guarantee  that  the  master  with 
whom  he  has  voluntarily  contracted  will  per- 
form its  obligation  to  him?  It  may  be  that,  If 
the  injury  had  occurred  by  reason  of  a  defect  in 
the  roadbed  or  track,  and  not  by  reason  of  a 
defect  in  the  engine,  the  company  charged  with 
the  duty  of  keeping  up  the  road  would  be  liable. 
But  if  .  .  .  the  injury  was  caused  entirely 
by  another  company  operating  the  owner's  road, 
and  was  inflicted  upon  one  of  its  own  employees, 
by  reason  of  a  defect  in  machinery  entirely  un- 
der its  control,  it  is  difUcult  to  see  upon  what 
principle  of  policy  or  Justice  the  lessor  should 
be  held  liable  merely  because  it  owned  the  road. 
In  the  case  proposed  to  be  made  by  the  evidence 
offered,  it  seems  to  us  that  the  liability  of  the 
.  .  .  employer  [of  the  deceased]  would  have 
been  precisely  the  same  on  the  defendant's  road 
as  If  the  train  had  been  running  upon  Its  own  at 
the  time  of  the  accident.  The  act  of  the  Mis- 
souri, Kansas,  &  Texas  Company  in  operating 
the  road  without  a  license  from  the  legislature, 
if  such  was  the  fact,  was  merely  illegal  in  the 
MQse  that  it  was  unauthorised:  and  the  object 
in  holding  the  lessor  responsible  in  such  a  case 
Is  certainly  not  to  impose  a  mulct  or  fine  by  way 
of  punishment.  The  reason  for  the  rule  is  the 
protection  of  the  public  who  need  the  protec- 
tion. The  passenger  and  the  shipper  of  goods 
have  no  option,  but  must  avail  themselves  of  the 
services  of  the  lessees,  whether  the  lease  is 
authorized  or  not.  The  law  will  not  permit 
the  owner  of  the  road  to  shirk  its  duty  to  them 
by  turning  over  its  road  to  another  company; 
nor  will  it  permit  it  to  deny  its  liability  where 
it  has  allowed  such  other  company,  without  an* 
thority  of  law,  negligently  to  injure  a  wayfarer 
over  the  track  or  property  along  the  line.  There 
is  no  privity  between  the  persons  Injured  in 
such  case  and  the  operating  company.  It  is 
not  so  with  an  employee  who  voluntarily  en- 
ters the  service  of  the  latter  company  with  a 
knowledge  of  the  facts,  and  participates  know- 
ingly in  the  wrong,  if  wrong  it  be." 

This  decision  was  followed  in  Trinity  &  S.  R. 
Co.  V.  Lane  (1891)  79  Tex.  643,  16  S.  W.  477, 
16  S.  W.  18,  and  Baltimore  &  O.  &  C.  R.  Co.  v. 
Paul  (1895)  143  Ind.  23,  28  L.  R.  A.  216,  40 
N.  B.  519,  where  the  court  laid  stress  upon  the 
fact  that,  "whatever  the  attitude  of  the  op- 
erating company,  that  also  is  the  attitude  of  the 
appellee,  since  he  was  an  operative  of  the  op- 
erating company."  See  also  Buckner  v.  Rich- 
mond &  D.  R.  Co.  (1895)  72  Miss.  878,  18  So. 
429,  where  the  court  emphatically  stated  his 
conclusion  in  the  following  words :  "We  have 
no  hesitation  to  say  that  the  servant  of  the 
lessee  must  recover,  if  at  all,  from  his  master, 
and  not  another.  'To  his  own  master  he  stand- 
eth  or  falleth.'  To  him  he  is  answerable,  and 
to  him  he  must  look  for  redress  for  all  injuries 
sustained  in  his  service.  Whatever  be  the  rights 
of  strangers  to  the  relation  of  master  and  serv- 
ant to  look  to  the  lessor  in  any  case  for  wrongs 
of  the  lessee,  there  is  no  principle  or  policy  to 
sustain  the  claim  of  an  employee  to  look  else- 
where than  to  his  employer/' 
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If  any  special  provisions  of  a  statute  author- 
ising a  lease  have  not  been  duly  followed,  the 
result  is  the  same  as  if  the  contract  had  been 
wholly,  unauthorised.  Rtcketts  v.  Chesapeake 
&  O.  R.  Co.  (1890)  33  W.  Va.  433,  7  Lw  R.  A. 
354,  25  Am.  St  Rep.  901,  10  S.  B.  801  (rail- 
road company  held  liable  for  an  assault  by  a 
conductor  controlling  the  train  of  a  licensee,  a 
foreign  company,  which  liad  not  taken  the  steps 
which  the  statute  prescribed  as  conditions 
precedent  to  a  lawful  use  of  the  road)  ;  Free- 
man V.  Minneapolis  &  St.  L.  R.  Co.  (1881)  28 
Minn.  443,  10  N.  W.  594  (road  leased  to  for- 
eign company  which  had  not  complied  with  pro- 
visions of  statute). 

In  regard  to  the  effect  of  legislation  author- 
ising a  sale  or  a  lease  there  is  some  conflict  of 
opinion. 

It  has  not  yet  been  determined  whether  a 
lessor  company  is  relieved  of  its  specific  stat- 
utory duties  when  it  has  demised  its  property 
under  an  enabling  statute  which  contains  an  ex- 
emption clause  couched  in  general  terms.  But 
the  doctrine  that,  in  the  absence  of  such  a 
clause,  duties  of  that  nature  are  binding  upon 
the  lessor  after  the  possession  of  the  road  has 
been  transferred,  has  been  applied  In  a  few  de- 
cisions. Nelson  v.  Vermont  &  C.  R.  Co.  (1854) 
26  Vt.  717,  62  Am.  Dec.  614  (fences  not  main- 
tained as  required  by  the  defendant's  charter)  : 
St  Louis,  W.  &  W.  R.  Co.  V.  Curl  (1882)  28 
Kan.  622  (omission  to  construct  cattle  guards, 
as  required  by  statute).  In  the  latter  case 
Brewer,  J.,  laid  down  the  following  rule:  "If 
the  injury  results  from  negligence  in  the 
handling  of  trains,  or  in  the  omission  of  any 
statutory  duty  connected  with  the  management 
of  the  road,  matters  in  respect  to  which  the 
lessor  company  could  In  the  nature  of  things 
have  no  control,  then  the  lessee  company  will 
alone  be  responsible;  but  when  the  injury  re- 
sults from  the  omission  of  some  duty  which  the 
lessor  Itself  owes  to  the  public  In  the  first  in- 
stance,— something  connected  with  the  build- 
ing of  the  road, — then  we  think  the  company 
assuming  the  franchise  cannot  devest  itself  of 
responsibility  by  leasing  its  track  to  some  other 
company." 

In  Steams  v.  Atlantic  &  St.  L.  R,  Co.  (1858) 
46  Me.  95 ;  Ingersoll  v.  Stockbrldge  &  P.  R,  Co. 
(1864)  8  Allen.  438;  and  Davis  V.  Providence 
&  W.  R.  Co.  (1876)  121  Masa  134,— the  de- 
fendants were  held  liable  for  damage  caused 
to  property  along  their  lines  by  fire  commu- 
nicated from  locomotives  operated  by  the  les- 
sees, although  the  lease  was  authorised.  But 
the  effect  of  the  omission  or  insertion  of  an  ex- 
emption clause  was  not  explicitly  referred   to. 

The  same  remark  is  applicable  to  the  Illinois 
cases  involving  breaches  of  statutory  duties, 
aupra. 

As  respects  cases  in  which  a  violation  of  spe- 
cific statutory  duties  Is  not  involved,  the  posi- 
tion taken  by  some  courts  is  that,  if  an  ex- 
emption clause  has  been  omitted,  the  lessor  is 
responsible  even  for  such  injuries  as  may  be 
traceable  to  the  negligence  of  the  lessee  in  re- 
spect to  the  operation  and  maintenance  of  the 
road.  Logan  v.  North  Carolina  R.  Co.  (1895) 
116  N.  C.  940,  21  S.  E.  959  (servant  who  was 
injured  as  a  result  of  obeying  the  order  of  a 
vice  principal  was  held  entitled  to  recover)  : 
Chollette  v.  Omaha  &  R.  Valley  R.  Co.  (1889) 
26  Neb.  159,  4  L.  R.  A.  135,  41  N.  W.  1106 
(passenger  Injured  by  premature  starting  of 
train) ;    Singleton    v.     Southwestern    R.    Co. 
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(18S3)   70  Ga.  464,  48  Am.  Rep.  574   (passen- 
ger Injured)  ;   Central  &  M.   K.  Co.   v.  Morris 
(1887)    68   Tex.   49,  3   S.   W.  457    (failure   to 
transport  freight). 

In  Geori^la,  where  the  defense  of  common  em- 
ployment, has  been  abolished  by  statute  In  re- 
gard to  railway  companies.  It  has  been  held 
that  a  lessor  Is  not  liable  for  Injuries  received 
by  a  servant  of  the  lessee  through  the  hegHjnnrc 
•of  his  coseryanL  The  liability  which  has  been 
predicated  In  Singleton  v.  Southwestern  R.  Co. 
(1883)  70  Ga.  464,  48  Am.  Rep.  674,  upon  the 
absence  of  an  exemption  clause  was  deemed  to 
be  Inapplicable  in  cases  of  this  class.  Banks 
v.  Georgia  R.  &  Bkg.  Co.  (1901)  112  Ga.  655, 
37  8.  B.  092. 

In  Harmon  t^  Columbia  &  G.  R.  Co.  (1887) 
^  S.  C  401,  13  Am.  St.  Rep.  686,  5  S.  E.  885, 
the  ground  Is  taken  that.  In  th«  absence  of  an 
express  provision  granting  exemption,  a  stat- 
ute merely  authorizing  a  railroad  company  to 
"'farm  oat**  its  road  to  another  company  will 
not  absolve  the  lessor  from  liability  for  the 
negligence  of  the  lessee's  servants  in  running 
the  trains.  Ttie  principle  relied  upon  was  that 
the  lessor  had  not  transferred  all  its  chartered 
rights  and  privileges,  as  it  still  maintained  its 
corporate  organization.  It  could  not  be  per- 
mitted, therefore^  to  escape  its  corresponding 
obligations,  as  it  remained  liable  equally  wheth- 
'er  the  injury  complained  of  arose  from  some 
omission  of  a  duty  resting  on  the  lessor, — such 
as  the  failure  to  keep  the  track  in  good  condi- 
tion,— or  from  the  negligence  of  the  lessee's 
servants. 

According  to  other  courts  the  result  of  such 
ao  omission  Is,  that  the  lessor  remains  liable 
for  Injuries  caused  by  the  defective  consti-uc- 
tlon  of  the  road  and  its  appurtenances,  but  is 
Mt  answerable  for  injuries  caused  by  the  man- 
ner in  which  it  is  operated  by  the  lessee. 

In  Nugent  v.  Boston,  C.  &  M.  R.  Co.  (1888) 
80  Me.  62,  6  Am.  St  Rep.  151,  12  Ati.  797. 
where  the  servant  of  the  lessee  company  was 
allowed  to  recover  damages  from  the  lessor  for 
injuries  caused  by  the  Improper  construction 
of  a  station  building,  the  court,  after  an  elab- 
orate review  of  the  authorities,  summed  up  its 
conclusions  as  follows :  "An  authorized  lease, 
without  any  exemption  clause,  absolves  the 
lessor  from  the  torts  of  the  lessee  resulting 
from  the  negligent  operation  and  handling  of 
^  Its  trains  and  the  general  management  of  the 
leased  road,  over  which  the  lessor  could  have 
no  control.  But  for  an  injury  resulting  from 
the  negligent  omission  of  some  duty  owed  to 
the  public,  such  as  the  proper  construction  of 
Its  road,  station  houses,  etc.,  the  charter  com- 
pany cannot,  in  the  absence  of  statutory  exemp- 
tion, discharge  itself  of  legal  responsibility." 

In  Virginia  Midland  R.  Co.  v.  Washington 
(1890)  86  Ta.  629,  7  L.  R.  A.  844,  10  S.  B. 
^27  (fireman  of  lessee  company  injured  by  col- 
lision), it  was  held  that  the  mere  fact  that 
there  was  no  exemption  clause  did  not  render 
the  lessor  liable  for  injuries  caused  by  the 
iiegllgence  of  the  lessee. 

In  Kearney  v.  Central  R.  Co.  (1895)  167  Pa. 
362,  31  Atl.  687,  the  lessee  was  held  not  to 
be  liable  for  injuries  caused  by  a  bridge  neg- 
ligently constructed  by  the  lessor,  the  infer- 
ence being,  although  It  is  not  expressly  so 
stated,  that  the  court  regarded  the  lessor  as  be- 
hig  the  proper  party  to  sue. 

In  Uahoney  v.  Atlantic  &  St.  L.  R.  Co. 
(1878)  63  Me.  68,  where  the  lease  was  made 
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under  a  statute  containing  a  special  clause 
which  declared  that  no  contract  made  under  the 
statute  should  exonerate  a  railway  company 
from  any  duties  or  liabilities  Imposed  upon  it 
by  its  charter  or  the  general  laws  of  the  state, 
it  was  hel4t  that  a  passenger  who  had  been  as- 
saulted and  eapaUed  from  a  train  operated  by 
a  lessee  company  eould  not  recover  damages 
from  the  lessor. 

In  Arrowsmith  v.  Nashville  &  D.  R.  Co. 
(1893)  57  Fed.  165,  it  was  held  that  the  omis- 
sion of  an  exemption  clause  did  not  render  the 
lessor  liable  for  Injuries  caused  by  the  lessee  in 
operating  the  road,  as,  in  this  instance,  by  the 
improper  position  of  a  mail  crane. 

Th»^  following  cases  in  which  the  liability  of 
the  lessor  was  denied  may  also  be  cited  in  this 
connection,  although  it  should  be  observed  that 
the  effect  of  the  omission  or  insertion  of  an  ex- 
emption clause  was  not  directly  referred  to : 
Miller  V.  New  York,  L.  &  W.  R.  Co.  (1890) 
125  N.  Y.  118,  26  N.  E.  35  (injury  caused  by 
trestle  which  was  not  defective  at  the  time 
when  the  road  was  transferred  to  the  lessee)  ; 
Missouri  P.  R.  Co.  v.  Watts  (1885)  63  Tex. 
549  (servant  injured  by  negligent  operation  of 
train) ;  Briscoe  v.  Southern  Kansas  R.  Co. 
(1889)  40  Fed.  278  (animal  run  over  by 
train). 

The  second  of  these  theories,  which  simply 
embodies  the  principle  that  the  lessor  and  the 
lessee  shall  each  be  held  liable  for  the  conse- 
quences of  their  own  acts  after  the  road  has 
been  transferred  to  the  possession  of  the  lea- 
see, would  seem  to  be  the  more  reasonable. 
The  extreme  position  that  an  express  exemption 
clause  is  necessary  to  relieve  the  lessor  from 
liability  is,  possibly,  justified  in  some  measure 
by  the  doctrine  that  grants  by  the  state  are  to 
be  construed  most  strongly  against  the  grantee. 
But  we  doubt  if  this  doctrine  warrants  a  con- 
struction which  involves  giving  a  wholly  new 
meaning  to  the  words  ''lessor*'  and  "lessee,** 
and  virtually  attributes  to  the  legislature  an  in- 
tention to  bestow  upon  the  lessor  merely  the 
privilege  of  appointing  an  agent  A  more  cor- 
rect inference  seems  to  be  that  railroad  com- 
panies, when  they  are  empowered  to  make 
leases,  are  placed  on  the  same  footing  as  in- 
dividuals or  private  corporations  who  are  lia- 
ble only  for  injuries  caused  by  permanently 
dangerous  conditions  which  existed  at  the  time 
when  the  lessees  assumed  control  of  the  de- 
mised premises. 

If  there  is  an  express  provision  in  the  en- 
abling statute,  negativing  the  theory  that  the 
responsibility  is  to  be  transferred  by  the  lease, 
the  task  of  the  court  is,  of  course,  confined  to 
giving  effect  to  the  intention  of  the  legisla- 
ture, as  thus  manifested. 

Such  a  case  was  presented  in  Quested  v. 
Newburyport  &  A.  Horse  R.  Co.  (1879)  127 
Mass.  204,  where  a  statute  authorized  a  horse- 
railroad  corporation  to  "lease  its  road  and  fran- 
chise, and  to  contract  with  any  'responsible' 
person  for  the  management  of  its  road,  but 
provided  that  such  lease  or  contract  should  not 
release  or  exempt  the  corporation  from  any 
duty  or  liability  to  which  it  would  otherwisa 
be  subject." 

See  also  ^Vhltney  v.  Atlantic  &  St  L.  R.  Co. 
(1857)  44  Me.  862,  69  Am.  Dec  103,  where  the 
defendant  had  leased  Its  road  to  a  foreign  cor- 
poration under  the  authority  of  a  statute  which 
declared  that  nothing  contained  in  the  stat- 
utc^  or  in  any  lease  or  contract  that  may  be  en- 
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tered  Into  under  Its  authority,  should  exonerate 
the  company,  or  the  stockholders  thereof,  "from 
any  duties  or  llablUtles  imposed  apon  them  by 
the  charter  of  sa'ld  company,  or  by  the  general 
laws  of  the  state.'* 

8.  HaUlity  of  oompanict  other  than  those  oper- 

atiuif  railtcaye. 

The  general  principle  enunciated  in  subd.  VI., 
a,  supra,  has  also  been  applied  for  the  purpose 
of  charging  an  electric  light  company  with  lia- 
bility for  the  negligent  management  of  its 
plant  by  certain  persons  who  had  agreed  to 
operate  it  for  a  sped  fled  period,  and  to  furnish 
all  the  power  needed.  Capital  Electric  Co.  ▼. 
riauswald  (1898)  78  111.  App.  359,  where  the 
injury  was  caused  by  the  erection  of  a  power 
house  near  the  plaintiff's  dwelling.  The  de- 
cision was  distinctly  put  upon  the  ground  that 
the  contractors  exercised  a  charter  power  of 
t'he  electric  company,  which  could  not  be  ex- 
ercised independently  of  the  franchise  granted 
by  the  state  and  the  city. 
'  Mention  may  also  be  made  of  a  Scotch  case 
in  which  suit  was  brought  against  a  munici- 
pality for  injuries  caused  by  the  negligent  oper- 
ation of  a  ferry  by  a  lessee.  It  was  assumed 
In  the  opinions  delivered  by  the  Judges  that, 
if  the  ferry  had  been  a  public  one,  the  de- 
fendant would  have  been  liable,  since  the  mu- 
nicipal authorities  would  in  such  a  case  have 
been  bound  to  work  it  themselves.  Duncan 
V.  Maglsti'ates  of  Aberdeen  (1877 ;  Ct  of  Sess.) 
14  Scot.  L.  Rep.  603. 

The  doctrine  thus  recognized  Is  in  harmony 
with  that  which  is  applied  in  the  case  of  rail- 
way companies,  and  is,  therefore,  preferable  to 
that  which  Is  embodied  in  a  decision  of  the 
supreme  court  of  New  York  by  which  it  has 
been  held  that  the  unauthorized  assignment  of 
a  ferry  license,  although  it  might  subject  the 
assignor  to  the  statutory  penalties  provided 
for  such  a  case,  did  not  in  any  way  enlarge  the 
assignor's  liability  for  injuries  to  third  per- 
sons. Blackwell  v.  Wiswall  (1855)  24  Barb. 
355,  which  was  decided  on  the  broad  ground 
that  the  failure  of  the  plaintiff  to  show  that 
the  relation  of  master  and  servant  existed  be- 
tween the  defendant  and  the  negligent  party 
rendered  it  impossible  for  him  to  succeed  in 
the  action.  The  court  also  laid  it  down  that, 
even  supposing  the  defendant  to  be,  as  between 
himself  and  the  government,  guilty  of  a  breach 
of  duty  when  he  made  the  contract  to  lease  the 
ierry,  such  breach  was  not,  per  ee,  a  wrongful 
act  for  which  an  action  would  lie  in  favor  of  a 
stranger ;  and  that,  in  order  to  maintain  an 
action  founded  upon  the  mere  fact  that  the 
defendant  had  thus  leased  the  ferry,  it  would 
still  be  necessary  to  show  that  by  this  very 
act  he  had  been  guilty  of  a  wrong  which  had 
resulted  in  injury  to  the  plaintiff.  This  bur- 
den of  proof  it  was  declared  the  plaintiff  had 
not  satisfied,  since  it  could  not  be  pretended 
that  the  fact  of  the  defendant's  having  allowed 
another  person  to  exercise  his  right  to  ferrying 
was  the  cause  of  the  accident. 

VII.  Duty  to  see  that  no  nuisance  is  created  or 

maintained. 

It  has  been  shown  by  the  citation  of  numerous 
decisions  that  a  defendant  cannot  avail  him- 
self of  the  plea  that  he  employed  an  independent 
contractor,  if  it  appears  either  that  the  stipu- 
lated work  would  necessarily  cause  a  nuisance, 
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however  carefully  it  might  be  performed  (84>e- 
subd.  VI.  of  note  to  Thomas  v.  Harrington,  65 
L.  K.  A.  742,  OB  Liability  of  employer  for  act« 
of  independent  contractor,  where  the  injury 
was  the  direct  result  of  the  work  contracted 
for)  ;  or  that  the  work  would  cause  a  nuisance 
if  it  should  be  ejiecuted  without  using  certain 
precautionary  measures  (see  subds.  VI.-X.  of 
note  to  Jacobs  v.  (filler  &  H.  Co.  65  L.  R.  A. 
833,  on  lAability  of  employer  for  injuries  caused 
by  the  performance  by  independent  contractor 
of  work  which  is  dangerous  unless  certain  pre- 
cautions are  observed)  ;  or  that  the  defendant 
was  under  an  absolute  obligation  to  keep  the 
physical  subject-matter  of  the  work  In  a  rea- 
sonably safe  condition  (see  subd.  IV.,  supra). 
For  the  purposes  of  the  series  of  notes  of  which 
this  note  Ib  a  part  it  has  been  cojavenieot  to  deal 
with  those  decisions  under  categories  which 
have  reference  to  certain  special  rules  which 
have  been  formulated  as  exceptions  to  the  fun- 
damental docti'lne  which  declares  an  employer 
to  be  exempt  from  liability  for  the  torts  of  an 
independent  contractor.  But,  logically  speaking, 
they  might  with  equal  propriety  be  treated  aa 
illustrotions  of  the  broad  principle,  that  the 
duty  to  prevent  the  creation  of  a  nuisance,  and 
the  duty  tu  remedy  an  existing  nuisance,  are 
cast  by  the  law  upon  everyone  who  la  in  pos- 
session and  control  of  real  property;  and  that 
these  duties  are  essentially  nondelegable  in 
their  quality. 

It  has  been  laid  down  by  a  distinguished* 
American  Jurist  that  a  person  having  particu- 
lar work  to  be  performed  "cannot,  by  any  con- 
tract, relieve  himself  of  duties  resting  upon, 
him,  as  owner  of  real  estate,  not  to  do,  or  suf> 
fer  to  be  done,  upon  it  that  which  will  consti- 
tute a  nuisance,  and  therefore  an  invasion  or 
the  rights  of  others."  Cooley,  Torts,  2d  ed« 
644. 

The  doctrine  here  laid  down  was  adopted  in 
Norwaik  Gaslight  Co.  v.  Norwalk  (1893)  6a 
Conn.  495,  28  Atl.  32,  and  Hughes  v.  Cincin> 
nati  &  S.  R.  Co.  (1883)  39  Ohio  SL  461.  To- 
be  entirely  correct,  however.  It  is  clear  that 
this  statement  should  be  amplified  so  as  to  com- 
prehend all  persons  having  the  control  of  real 
property,  whether  the  right  of  control  be  inci- 
dent to  ownership  or  possession. 

A  declaration  which  counts  upon  a  breach  or 
the  general  duty  of  an  owner  of  fixed  property 
to  refrain  from  using  it  in  such  a  manner  as 
to  create  a  nuisance  is  good  upon  demurrer.  If 
the  injury  arose  from  the  acts  of  a  person  to 
whom  the  law  permitted  him,  under  the  circum- 
stances, to  delegate  that  duty,  that  fact  will 
be  matter  of  defense  to  set  up  by  way  of  an- 
swer. Dillon  V.  Hunt  (1881)  11  Mo.  App. 
246,  overruling  the  demurrer  in  a  case  wbere- 
the  plaintiff  averred  that  there  was  a  duty  on 
the  part  of  the  defendant  to  remove  certain 
walls  and  chimneys  which,  left  standing,  were- 
a  dangerous  nuisance;  that  he  suffered  certain 
persons  to  go  upon  his  premises  for  this  pur- 
pose ;  that  he  knew,  or  had  good  reason  to  know» 
that  they  intended  to  adopt  a  dangerous  meth- 
od for  the  accomplishment  of  this  purpose ;  and' 
that  they  did  adopt  this  method,  in  conse- 
quence of  which  the  walls  were  thrown  upon 
the  house  occupied  by  the  plalntlflTs,  crushing 
It  in,  and  injuring  the  goods  of  the  plaintiflTs. 
This  decision  was  aflirmed  in  (1884)  82  Mo. 
150,  where,  however,  the  ground  of  the  Judg- 
ment was  that  the  complaint  stated  facts  trora 
which  the  relation  of  master  and  servant  might 


1908. 


AiUDKusoy  V.  Fleming. 


147 


te  Inferred.  The  reasoning  of  the  court  of 
appeals  is  referred  to  with  ftpproyal  In  (1891) 
105  Mo.  154.  24  Am.  St  Kep.  374«  16  S.  W. 
&I6,  where  a  new  trial  was  ordered  on  the 
ground  that  certain  eyidence  had  been  erroneous- 
ly admitted. 

In  a  case  where  the  plaintiff  was  injured  by 
a  rock  thrown  np  by  a  blast  set  off  In  the 
«oone  of  the  work  of  ezoayating  a  cellar,  it 
was  held  to  be  error  to  direct  a  yerdict  for  the 
deXendant  on  the  ground  that  the  work  was 
being  done  by  an  independent  contractor.  In 
itating  the  principles  which  were  to  control  the 
ctse  at  the  second  trial,  the  court  said :  '*Where 
lie  [i.  e.,  the  employer],  as  a  prudent  man,  has 
BO  reason  to  believe  ttiat  the  act  contracted  to 
be  done  is  a  nuisance,  but  is  In  Itself  lawful,  and 
it  tarns  out  during  the  progress  of  the  work 
tliat  it  is  necessary  to  create  a  nuisanoe  in 
order  to  do  the  work,  then  the  contractee  is  not 
liable  for  Injuries  to  third  persons  resulting 
from  the  nuisance  before  he  had  notice  of  its 
existence.  But  in  such-  case,  upon  receiring 
notice,  it  would  be  his  duty  to  take  such  rea- 
wnably  prompt  and  .efficient  means  as  are  In 
Mt  power  to  suppress  the  nuisance,  else  he 
win  be  responsible  for  injuries  to  third  persons 
nsQlthig  from  the  nuisance  after  notice." 
James  t.  McMlntmy  (1892)  93  Ky.  471,  40 
Am.  Bt  Rep.  200,  20  B.  W.  435. 

In  Tarry  ▼.  Ashton  (1876)  Lw  a  1  Q.  fi. 
DIt.  314,  45  L.  J.  Q.  B.  N.  8.  260,  24  Week. 
Itep.  581,  34  L.  T.  N.  8.  97,  where  the  defend- 
•at  was  the  lessee  and  occupier  of  the  house 
<rom  the  front  of  which  a  heavy  lamp  pro- 
jected seyeral  feet  oyer  the  public  footway,  and 
which  fell  on  the  plaintiff  and  injured  her, 
Blackburn,  J.,  said :  *'In  the  present  case  there 
is  ample  evidence  that  in  August  defendaht  Was 
•ware  that  the  lamp  might  be  getting  out  of 
>vpair,  and.  It  being  his  duty  to  put  It  in 
npair,  he  employs  Chappell  to  do  so.  We  must 
unmie,  1  think,  that  Chappell  was  a  proper 
peiaoD  to  employ ;  and  I  may  obserre  that  he 
was  dearly  not  the  defendant's  servant,  as  the 
Jnry  bay,  but  an  Independent  contractor.  But 
It  was  the  defendant's  duty  td  make  the  laihp 
fcosonably  safe;  the  contractor  failed  to  do 
that;  and,  the  defendant  having  the  duty,  has 
trasted  the  fulfilment  of  that  duty  to  another, 
who  has  not  done  It.  Therefore  the  defendaht 
has  not  done  his  duty,  and  he  is  liable  to  the 
plaintiff  for  the  consequences.  It  was  his  duty 
to  have  the  lamp  set  right:  It  was  not  set 
risbt"  Lnsh,  J.,  iald :  "The  question  lb, 
What  is  the  duty  of  a  perton  having  a  lamp 
projecting  "'fronT*  his  premises  oyer  the  high- 
way for  his  own  purposes?  Is  It  his  duty  to 
maintain  It  In  a  safe  state  of  repair,  or  only 
to  employ  a  proper  person  to  put  it  In  repair  ? 
Sorely  the  mere  statement  is  enough  to  show 
that  the  duty  must  be  in  the  first  proposition. 
A  person  who  puts  up,  or  continues,  a  lamp  in 
that  position,  puts  the. public  safety  In  peril, 
and  it  is  his  duty  to  keep  it  in  such  a  .stftte  as 
not  to  be  dangerous;  and  he  cannot  get  rid  of 
the  liability  for  not  having  ao  kept  It  by  say- 
log  he  employed  a  proper  person  to  put  it  in 
repair." 

In  the  pol|>t  of  view  above  referred  to,  the 
eties  cited  In  subd.  VII.,  c,  of  the  note  to  Sail- 
Uotte  V.  Kins  bridge  Co.  65  L.  R.  A.  620,  on 
the  Ge|ic^ljr^Ze  as  to  absence  of  liahility  of 
employer  for  Uirte  of  independei^t  contraotorj 
voQid  constitute  exceptions  to  the  operation  of 
the  principle  referred  to,  and  not  examples  of 
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the  application   of   the   main   docti;ine,    whicb 
was  stated  In  subd.  IL,  of  tl^e  same  note. 

The  failure  to  remedy  a  nuisance,'  in  so  far 
as  it  is  viewed  as  a  tort  which  makes  the  «n- 
ployer  a  Joint  author  of  the  Injury,  is  dealt 
with  in  bubd.  V.,  of  the  note-  to  Louisville  & 
N.  R.  Co.  V.  Tow,  post, ,  on  Liahilitp  of  em- 
ployer for  injuries  ooeurring  in  the  performtMce 
of  work  hy  independent  oontraeior  ioher^  em- 
ployer*e  oron  act  is  a  prowimate  ou««o  of  ihm 
injury, 

VIII.  Duty  to  insure  safety. 

In  England  the  accepted  doctrine  Is  that 
"the  person  who,  for  his  own  pnri)ose^  brings 
on  his  land,  and  collects  and  keeps  there,  any- 
thing likely  tp  do  mischief  if  it  e8ca];]|es,  must 
keep  it  Iq  at  his  peril;  apd,  if  be  does  jxot  do 
so,  he  is  prima  facie  answerable  for  all  the 
damage  which  Is  the  patura)  consequenc(B  of 
Its  escape."  Bylandf  v.  Faetcher  {1868>  lu 
R.  8  H^  L.  830,  37  L.  J.  E|[ch.  N.  S.lQl,  19< 
L.  T.  N.  S.  1^20.  The  above  quotation  ^  ex- 
tracted from  the  Judgment  by  B^c^bum,  J.,, 
in  exchequer  chamber  (Fletcher  ,v,  Ry lands 
[18661  ti.  Bl.  1  Exc|i.  ,^65),  and  con^ins  a 
statement  of  the  law  whiqh  was  expressly  ap* 
proved  by  Lords  Cairns  ^nd  Cranwprtl^* 

That  the  duty  t^us  predicated  was  assumed 
in  the  case  cited  to  be  absoli^te  ii, a. reasonable- 
inference  from  the  fact  that  there  was  no  sug" 
gestlon  on  the  part  of  ^e  defendant  that*  hi* 
responsibility  was  lu,i|ny  degree  affected  by  th« 
circumstance  that  the.  operations  which  caus^ 
the  Injury  were  carded, out  bj  a  contractor. 
The  immateriality  of  that  clrcijimatance  has 
been  taken  for  granted  in  a  more  rece9t  Bug* 
lish  decision,  and  expressly  affirmed  by  the 
New  Zealand  court  of  appeal. 

In  Blake  y»  WooU  [1898]  2  Q.  B.  4^6,  the- 
plaintiff,  who  was  the '  tenant  of  the  ground 
floor  of  a  building  owned  by  tbe  defendant,  used 
to  t^e  his  supply  of  water  froqti  a  cistern 
maintained  by  the  defendant  on  an  upper  floor «■ 
Having  noticed  a  leakage  from  the  cistern,  the- 
plaintlff  informed  the  defendant,  who  sent  a 
plumber  to  remedy  It.  In  consequence  .of  the- 
plumber's  negligence  an  overflow  occurred, 
which  damaged  the  plaintiff's  goods.  It  was  held 
by  Wright,  J.,  that  the  operation  of  the  rule  in 
Ry  lands  v.  Fletcher  (1868)  L.  B.  3  H.  L.  330,. 
37  L.  J.  Bxch^  N,  8.  161,  19  L.  T.  N.  0.  220^ 
was  excluded  by  th^  plaintiff's  assent  to  the- 
water's  being  on  the  premises,  and  that,  for 
this  reason,  the  case  came  within  the  scope  o^ 
the  ordinury  doctrine  as  to  an  employer's  non- 
liability for  t|ie  negligence^of  an  independent 
pon  tractor. 

In  Threlkeld  v.  White  (1800)  8  New  Zealand 
L.  R.  513,  where  a  landowner  was  held  liable- 
for  the  negligence  of  a  contractor  for  the  clear- 
ance of  his  land  in  allowing  fire  to  spread  to 
the  adjoining  premises,  the  principal  ground  of 
the  decision  was  that  "the  ordinary  process  of 
clearing  land  by  fire,  allowed  by  the  defendant,. 
Involved  the  possible  breach  of  his  common-law 
duty  to  keep  within  his  own  boundary  any  Are 
lighted  on  bis  land  at  his  command  and  by  his 
consent."  The  court  was  of  the  opinion  that 
"a  landowner  cannot  escape  responsibility  for 
the  use  of  fire  In  the  cultivation  of  his  land 
by  employing  a  contractor  who  uses  it  for 
him."  The  ratio  decidendi  of  another  case  in- 
volving Bloiilar  circumstances  was  the  nondele- 
liable  quality  of  the  duty  to  take  proper  pre- 
cautions.    .See  Black  v.  Christcburch  Finan(:e 
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Co.  [1894]  A.  C.  48,  68  L,  J.  P.  C.  N.  8.  32, 
6  KeiM>rts,  394,  70  L.  T.  N.  S.  77,  58  J.  P.  832, 
SI  50a^  62,  ante. 

IX.  Duty  to  avoid  interfei'ing  with  the  right 

of  lateral  support. 

It  l8  apparent  that  the  liability  of  a  landown- 
er for  acta  of  an  Independent  contractor  which 
have  the  effect  of ,  destroying  or  weakening  the 
lateral  spppprt  of  the  adjoining  premises  may 
be  referred  to  the  conception  that  the  duty  of 
such  landowner  not  to  Interfere  with  the  right 
of  lateral  support  is  absolute  in  its  quality. 

In  a  recent  BngUsh  case  Smith,  L.  J.,  made 
the  following  remarks :  **I  may  refer,  .  .  . 
also,  to  the  other  class  of  cases,  which  is  ex- 
emplified by  Bower  ▼.  Peate  (1876)  L.  R.  1  Q. 

B.  Diy.  821,  45  L.  J.  Q.  B.  N.  S.  446,  35  L. 
T.  N.  8.  821,  and  Dalton  T.  Angus  (1881)  L. 
K.  6  App.  Cas.  740,  50  L.  J.  Q.  B.  N.  8.  689, 
44  L.  T.  N.  8.  844,  30  Week.  Rep.  191,  and  in 
which  it  was  held  that  a  legal  duty  was  im- 
posed upon  the  defendant  towards  the  plain- 
tiff not  to  Interfere  with  his  right  to  have  his 
land  supported  by  that  of  the  defendant.  In 
each  of  those  cases  it  was  held  that  the  de- 
fendant was  liable  to  the  plaintiff  for  breach  of 
the  duty  thus  imposed  upon  him,  although  the 
%ct  or  default  which  caused  the  injury  was  the 
act  or  default  of  the  defendant's  contractor, 
and  .not  of  the  defendant  himself."  Hardaker 
T.  Idle  District  [1896]  1  Q.  B.  835,  346,  65 
U  J.  Q.  B.  N.  8.  368,  74  L.  T.  N.  8.  69,  44 
Week.  Rep.  323,  60  J.  P.  196. 

There  seems  to  be  a  want  of  strict  accuracy, 
howeyer,  in  citing  these  cases,  as  exemplifying 
the  liability  of  an  employer  for  the  nonperform- 
ance of  an  absolute  duty.  The  duty  predicated 
was  merely  that  of  using  appropriate  precau- 
tion to  secure  the  safety  of  the  adjoining  build- 
ings. 

See  subd.  II.,  VII.,  of  note  to  Jacobs  v.  Fuller 
&  U.  Co.  65  L.  R.  A.  833,  on  LiahUity  of  em- 
ployer /or  injuries  caused  hy  the  performance 
by  independent^  contractor  of  work  which  is 
danoerous  unless  certain  precautions  are  oh- 
■  senvBd,  > 

In  a  dissenting  opinion  deliyered  by  Dwlght, 

C,  in  discussing  the  theory  of  nondelegable 
duties,  he  said:  ''The  same  general  principle 
is  applicable  where  adjoining  proprietors  are 
entitled  to  the  natural  right  of  support.  It 
is  the  duty  of  each  toward  the  other  to  refrain 
from  using  his  land  so  as  to  withdraw  that 
support.  He  cannot  dig,  or  permit  contractors 
or  others  so  to  dig  or  excavate,  as  to  withdraw 
that  support."  McCafferty  v.  Spuyten  Duyvll 
A  P.  M.  R.  Co.  (1874)  61  N.  Y.  178,  187,  19 
Am.  Rep.  267. 

X.  Duty  not  to  impede  the  puhlic  use  of  high- 

ways. 

In  a  recent  English  case  Smith,  L.  J.,  In- 
cluded among  the  nondelegable  duties  that  which 
Is  Imposed  upon  various  persons  to  refrain  from 
Interfering  with  the  right  which  the  public 
possesses  of  using  a  highway  without  being  im- 
peded or  Injured,  when  passing  along  it.  Hard- 
aker v.  Idle  District   [1896]   1  Q.  B.  335.  345, 

65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S.  09, 
44  Week.  Rep.  323,  60  J.  P.  196,  Citing  Hole  v. 
Sltllngbourne  &  8.  R.  Co.  (18C1)  6  Hurlst.  & 
N.  488,  30  L.  J.  Bxch.  N.  S.  81,  3  L.  T.  N.  8. 
750,  9  Week.  Rep.  274  ;  Plckard  v.  Smith  (1861) 
10  C.  B.  N.  S.  470,  4  L.  T.  N.  S.  470 ;  Tarry  v. 
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Ashton  (1876)  L.  R.  1  Q.  B.  Div.  314.  45  L.  J. 
Q.  B.  N.  8.  260,  34  L.  T.  N.  8.  97,  24  Week.  Rep. 
581 ;  Gray  v.  Pullen  (1864)  5  Best  &  8.  970. 
34  L.  J.  Q.  B.  N.  8.  265,  11  L.  T.  N.  8.  569. 
18  Week.  Rep.  257.  It  should  be  noted,  how- 
ever; that  these  cases,  although  they  may  be 
referred  to  the  conception  thus  indicated,  were 
all  based  upon  principles  of  a  much  wider 
scope  than  that  which  is  here  suggested.  See 
subd.  V.  of  note  to  Thomas  v.  Harrington,  65 
L.  R.  A.  742,  on  Liability  of  employer  for  acU 
of  independent  contractor  where. injury  is  di- 
rect result  of  work  contracted  for;  also  subd. 
VI.,  VII.,  of  note  to  Jacobs  v.  Fuller  &  H.  Co. 
65  L.  R.  A.  833,  on  Liability  of  employer  for 
injuries  caused  in  the  performance  by  indepen- 
dent contractor  of  work  which  is  dangerous 
unless  certain  precautions  are  observed;  also 
subd.  III.,  supra. 

XI,  Duties   assumed  by  empress  contract. 

In  a  case  discussed  In  subd.  V.  of  note  to 
Thomas  v.  Harrington,  65  L.  R.  A.  742,  above 
referred  to,  Pollock,  C.  B„  lays  down  the  gen- 
eral principle  that,  where  a  person  "is  bound 
by  contract  to  do  particular  work,  he  can- 
not avoM  responsibility  by  contracting  with 
another  person  to  do  the  work."  Hole  v.  81 1- 
tingboume  &  8.  R.  Co.  (1861)  6  Hurlst.  & 
N.  488,  30  L.  J.  Bxch.  N.  8.  81,  8  L.  T.  N.  8. 
750,  9  Week.  Rep.  274. 

The  manner  In  which  this  principle  is  ap- 
plied to  cases  falling  within  the  scope  of  this 
note  Is  indicated  by  the  following  cases: 

An  incorporated  company  which  undertook  to 
lay  water  pipes  In  a  city,  agreeing  that  It  would 
"protect  all  persons  against  damages  by  rea- 
son of  excavations  made  by  them  in  laying 
pipes,  and  to  be  responsible  for  all  damages 
which  may  occur  by  reason  of  the  neglect  of 
their  employees  on  the  premises**  was  held  to 
be  liable  for  injuries  received  by  a  person  pass- 
ing over  the  street,  owing  to  the  negligence  of 
a  subcontractor  to  whom  the  work  had  been 
let  out.  St  Paul  Water  Co.  v.  Ware  (1872) 
16  Wall.  566,  21  L.  ed.  485  (horse  took  fright 
at  a. steam  drill  which  was  suddenly  set  in  mo- 
tion). 

Where  a  religious  society  expressly  agreed 
to  erect  a  scaffold  for  the  use  of  the  servants 
of  a  contractor  whom  it  had  employed  to  paint 
Its  church,  It  was  held  to  be  liable  for  injuries 
received  by  one  of  those  servants  as  a  result 
of  the  defective  condition  of  the  scaffold,  al- 
though it  had  been  erected  by  an  independent 
•contractor.  Mulchey  v.  Methodist  Religious 
Soc.  (1878)  125  Mass.  487,  approving  of  an 
instruction  to  the  effect  that,  inasmuch  as  the 
defendants  assumed  the  duty  of  furnishing  this 
staging  upon  which  this  work  was  to  be  done 
by  the  contractor  and  his  workmen,  they  under- 
took to  furnish  a  safe  staging  for  the  purpose : 
and  It  made  no  difference  to  the  plaintiff  in  this 
case  whether  they  did  it  by  letting  out  the 
job  to  a  contractor,  or  by  employing  persons 
to  do  the  work  by  the  day. 

Where  a  contractor  agreed  with  the  owner  of 
a  building  to  put  in  a  meter  to  measure  the 
electricity  furnished,  and  the  contractor  sub- 
contracted to  one  who  exercised  an  independent 
employment,  the  original  contractor  is  liable 
to  the  owuer  for  damages  from  the  negligence 
of  the  subcontractor  in  making  a  defective  in- 
stallation. Schuttc  V.  United  Electric  Co. 
(1002)  68  N.  J.  Ti.  435,  53  Atl.  204. 

A  person   who  has  secured  a  right  to   con* 
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•tnict  «  public  work  upon  the  land  of  another, 
BBder  a  contract  to  protect  the  owner  against 
km  or  Injury  from  the  work  and  the  manner 
of  Its  performance,  cannot,  on  the  ground  that 
the  work  was  let  out  to  an  Independent  con- 
tractor, escape  liability  for  injuries  intflcted 
OQ  tlie  landowner's  property  during  the  prog- 
rcei  of  the  work.  Leeds  y.  Richmond  (1885) 
102  Ind.  372,  1  N.  B.  711. 

Whert  the  principal  contractor  for  the  con- 
struction of  a  building,  who  has  expressly  un- 
dertaken to  furnish  materials  of  the  best  qual- 
ity generally  used  for  such  purposes,  and  to  do 
iht  work  in  the  most  workmanlike  manner, 
■ablets  any  part  of  the  contract,  whether  to  an 
independent  subcontractor  or  not,  it  is  his  right 
and  duty  to  see  that  the  materials  used  by  the 
subcontractor  are  of  the  character  specified  in 
the  contract.  Bast  v.  Leonard  (1870)  16 
Minn.  304,  Gil.  235  (building  fell  on  adjoin- 
ing  premises). 

In  McCleary  ▼.  Kent  (1854)  8  Duer,  27,  it 
vas  held  that,  where  a  contractor  for  the  erec- 
tion of  a  building  has  agreed,  as  one  of  the 
tenns  of  his  contract,  to  take  such  precautions 
as  may  be  appropriate  to  prevent  accidents,  and 
it  does  not  appear  that  he  is  released  from  this 
obligation  by  the  provisions  of  a  subcontract 
with  a  blacksmith  whom  he  has  engaged  to 
make  a  grating,  he  Is  liable  for  the  negligence 
of  the  blacksmith  in  falling  to  cover  or  fence 
the  opening  made  for  the  grating.  Under  such 
circumstances,  however.  It  seems  dear  that  the 
effect  of  the  later  decisions  would  be  to  render 
the  contractor  liable,  even  If  he  had  attempted 
to  transfer  the  obligation  to  the  subcontractor. 
See  Bubd.  IV.  of  the  note  to  Jacobs  v.  Fuller 
Jc  H.  Co.  65  L.  R.  A.  833,  on  Liahiliti/  of  em- 
ployer for  injuries  caused  in  the  performance 
hy  independent  contractor  of  work  which  is  dan- 
gerous uniess  certain  precautions  are  observed. 

A  landowner  who  employs  a  contractor  to 
make  certain  repairs  which  he  is  bound  to  make 
Is  liable  for  Injuries  caused  to  a  tenant  by  the 
failore  of  the  contractor  to  execute  the  work 
rBrennan  v.  Ellis  [1898]  70  Hun,  472,  24  N. 
Y.  Supp.  426  [tenant  fell  through  bridge  be- 
tween apartment  house  and  other  building])  ; 
or  by  the  negligent  manner  in  which  the  con- 
tractor performed  the  work  (Lasker  Real-Estate 
Asm.  t.  Hatcher  [1894;  Tex.  Civ.  App.]  28 
8.  W.  404  [goods  of  tenant  damaged  while 
roof  was   under   repair]). 

See  also  Rotter  v.  Goerllts  (1891)  16  Daly, 
484,  12  N.  Y.  Supp.  210,  where  the  coiirt,  in 
refusing  recovery  for  an  injury  suffered  by  the 
tenant,  emphasised  the  fact  that  the  landlord 
had  not  covenanted  to  repair,  and  Northerb 
Trust  Co.  v.  Palmer  (1898)  171  111.  383,  49  N. 
B.  553. 

Bot  In  any  case  where  the  landlord  Is  not 
u&der  an  antecedent  obligation  to  have  certain 
repairs  made  there  is  no  principle  of  law  which 
prerents  him  from  making  with  the  tenant  a 
special  agreement  by  which  needed  repairs  for 
their  mutual  accommodation  are  to  be  made  by 
an  independent  contractor  to  be  employed  by  the 
landlord.  In  such  a  case  as  both  parties  are 
to  be  benefited  by  the  work  of  the  contractor, 
they  must  look  to  him,  and  not  to  each  other, 
for  compensation  for  damages  caused  by  his  neg- 
llgence.  Lasker  Real-Estate  Asso.  v.  Hatcher 
(1894;  Tex.  Civ.  App.)  28  S.  W.  404. 

In  Gilbert  v.  Beach  (1859)  5  Bosw.  445,  it 
was  held  by  the  New  York  court  of  appeals  that 
a  landowner  who  had  failed  to  execute  a  certain 
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piece  of  work  which  he  had  undertaken  to  do 
on  a  building  which  was  being  erected  for  him 
by  a  contractor  was  not  excused  by  reason  of 
his  having  employed  the  contractor  to  execute 
the  work  for  him. 

A  person  who  agrees  to  furnish  certain  parts 
of  the  equipment  of  a  building  Is  liable  for  in- 
juries caused  by  the  defective  construction  of  a 
tank,  although  it  was  furnished  by  a  subcon- 
tractor. Butts  V.  J.  C.  Mackey  Co.  (1893)  72 
Hun,  562,  26  N.  Y.  Supp.  531. 

In  Nisbett  v.  Dixon  (1852)  14  Sc.  Sess.  Cas. 
2d  series,  973,  where  a  contractor  employed 
by  the  lessee  of  Ironstone  workings  negligent- 
ly set  fire  to  a  bin  of  Ironstone,  for  the  pur- 
pose of  calcining  it,  and  the  fire  was  com- 
municated to  a  coal  mine  lying  between  the 
surface  of  the  ground  and  the  Ironstone  work 
ings,  the  conclusion  that,  as  between  the  les- 
see and  his  landlord,  the  proprietor  of  the  coal 
mine,  the  contractor  was  to  be  regarded  as  In 
law  a  servant  of  the  lessee,  was  rested  by  two 
of  the  Judges  upon  the  theory  that  a  nondele- 
gable duty  had  been  Infringed.  Lord  Conlng- 
hame  said:  "In  the  present  case,  the  obliga- 
tion of  the  principal  tenants  is  broader  and 
more  direct  than  In  most  cases  of  Injury  com- 
plained of  by  third  parties  and  strangers,  from 
common  obstruction  and  casualties  occurring 
in  places  of  public  resort.  In  cases  falling 
within  the  category  of  the  present,  there  is  a 
direct  contract  between  an  owner  and  a  tenant, 
which  cannot  be  transferred  to  any  subcou' 
tractor  or  assignee  without  the  consent  of  the 
other  principal  contracting  party."  Lord  Ivory 
said :  "This  is  not  the  case  of  one  who,  being 
himself  employed  In  one  trade,  calls  In  the  as- 
sistance of  another,  who  exercises  a  different 
trade,  to  do  something  which  lies  within  his 
calling;  but  it  is  the  case  of  a  party  calling 
In  another  to  perform  a  subordinate  part  of  his 
own  trade.  Everything  done  by  the  party  so 
called  In  is  done  in  a  subordinate  capacity, 
— on  the  defenders*  premi8e8,-^under  their 
control,  and  in  .the  execution  of  their  own  trade. 
This  view  comes  out  more  clearly  If  we  look 
at  the  lease.  That  contract  refers  to  a  certain 
field  of  ironstone ;  and  by  it  the  defenders  bind 
themselves  to  perform  certain  duties  whieh  are 
entirely  their  own.  They  cannot  transfer  or 
delegate  those  duties.  They  may  employ  sub- 
ordinates, if  they  like;  but  they  cannot  Inter- 
pose those  parties  between  themselves  and  the 
landlord.'* 

For  the  other  grounds  upon  which  this  de- 
cision was  based,  see  subd.  XL,  d,  of  note 
to  Richmond  v.  ttltterding,  65  L.  R.  A.  445,  on 
When  the  person  employed  is  deemed  to  be  an 
independent  contractor. 

A  stipulation  in  n  contract  for  the  operation 
of  a  mine  that,  when  the  contractor  repaired 
the  mine,  the  work  should  be  done  under  the 
supervision  of  a  person  designated  by  the  own- 
er, cannot  be  construed. as  raising  a  personal 
duty  to  secure  the  safety  of  the  contractor's 
workmen.  The  effect  of  such  a  stipulation  Is 
not  that  the  owner  shall  supervise,  but  that 
he  shall  have  the  right  to  supervise,  and  it  Is 
for  the  protection  of  the  owner  himself.  The 
neglect  of  his  own  interests  is  not  a  legsl  wrong 
to  others  In  such  a  sense  as  to  create  a  right 
of  action  In  favor  of  one  of  the  contractor's 
servants  who  suffers  injury  owing  to  condi- 
tions which  might  have  been  prevented  If  he  had 
supervised    the   work.     In    short   he   does   not 
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assume  a  dutj ;  ht  merely  reserves  a  privilege. 
Samnelson  v.  Cleveland  Iron  Min.  Co.  <1882) 
49  Mich.  164,  43  Am.  Rep.  456.  13  N.  W. 
409. 

In  one  case  It  was  argued  that  a  provision  In 
a  license  for  the  use  of  a  street,  to  the  effect 
that  the  licensee  should  take  certain  precautions 
for  the  protection  of  the  puhllc,  and  he  ''an- 
swerable fbr  any  damages  or  injuries  which 
might  he  occasioned  to  persons,  animals,  or 
property"  while  the  work  was  in  progress,  in- 
ured to  the  l)eneflt  of  a  stranger,  so  as  to  ren- 
der the  licensee  liable  to  such  stranger  for  the 
negligence  of  a  contractor.  But  this  conten- 
tion did  not  prevail.  Blake  v.  Ferrift  (1851) 
5  N.  Y.  48,  55  Am.  Dec.  804. 

Tlie  doctrine  laid  down  in  the  text  seems  to 
be  ignored  in  an  Australian  case  where  it  was 
held  that  one  who  had  contracted  with  a 
horough  council  to  make  or  repair  a  street,  un- 
der conditions  prohibiting  any  suhlettlng  of  the 
contract  without  Its  consent,  and  requiring  ob- 
structions to  be  fenced  and  lighted,  was  not 
liable  for  an  injury  received  by  a  person  who 
stumbled  over  a  heap  of  rubbish  which  was 
neither  protected  by  a  fence  nor  lighted,  al- 
though the  obstruction  had  been  placed  there 
by  a  party  to  whom  he  had,  without  consent, 
let  a  portion  of  the  work.  t*hilllps  v.  Byrne 
(1877)  3  Vict  L.  Rep.  (L.)  179.  The  effect  of 
the  infringement  of  the  provision  against  sub- 
letting was  not  discussed.  No  authorities  were 
cited,  ahd  the  very  brief  opinion  does  not  state 
the  reasons  on  which  the  decision  is  based. 

In  Ga.  Civil  Code  1896,  f  3819,  one  of  the 
specified  exceptions  to  the  general  rule  re- 
specting the  nonliability  of  an  employee  for 
the  torts  t>f  a  contractor  has  reference  to 
cases  where  the  wrongful  act  Is  the  violation 
of  a  duty  Imposed  by  express  contract  upon  the 
employer. 

In  this  connection,  reference  may  also  be 
made  to  the  ca^es  in  which  carriers  have  been 
declared  to  be  responsible  for  the  negligence 
of  connecting  carriers.  See  Browne  &  Theo- 
bald, Railway  Law,  p.  863;  Hodges,  Railways, 
p.  620 ;  Hutchinson,  Carr.  |  574 ;  2  Beven,  Neg. 
pp.  1167,  1166,  1167;  Shearm.  &  Redf.  Neg. 
f  503. 

In  an  action  against  a  stage  company  for  the 
death  of  a  passenger,  by  an  accident  to  Its 
stage  while  upon  a  fSerryboat  not  owned  by  it, 
bat  which  constituted  a  part  of  its  route,  for 
which  ferriage  was  paid  by  It,  it  was  held 
error  to  instruct  the  Jury  that,  if  the  death  oc- 
curred while  the  pasaeageia  and  stage  were  in 
the  ferryboat,  and  the  aecideat  occurred  by 
negligence  of  the  ferryman  without  participa- 
tion of  defendants,  they  are  not  liable.  The 
court  considered  that,  as  to  the  passengers,  the 
ferry  company  was,  in  law,  the  employee  and 
agent  of  the  defendants.  Mcl^ean  v.  Burbank 
(1866)   11  Minn.  277,  Gil.  189. 

Liability  for  the  torts  of  a  subcontractor  can- 
not be  imputed  to  the  principal  contractor  on 
the  mere  ground  that  he  fills  that  position. 
Overton  v.  Freeman  (1852)  11  C.  B.  867,  3  Car. 
A  K.  49,  21  L.  J.  C.  P.  N.  S.  52,  16  Jur.  65. 

XII.  Duties  arising  out  of  implied  contract, 

a.  Carriers  of  passenffers. 

To  discuss  the  extent  of  the  obligations  of  a 
carrier  of  passengers  to  the  persons  whom  he 
undertakes  to  convey  would  carry  us  beyond 
the  scope  of  this  note.  For  present  purposes 
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it  is  sufiiclent  to  say  that  the  English  and 
American  courts  are  agreed  as  to  the  doctrine 
that  such  a  carrier  is  bound  to  exercise  a  **high 
degree  of  care."  Readhead  v.  Midland  R.  Co. 
(1869)  L.  R.  4  Q.  B.  379,  392,  38  L.  J.  Q.  B.  N. 
8.  169.  See  also  Pennsylvania  Co.  v.  Roy 
(1880)  102  U.  S.  451,  26  L.  ed.  141 ;  Carroll  v. 
Staten  Island  R.  Co.  (1874)  58  N.  Y.  126.  17 
Am.  Rep.  221 ;  and  the  cases  cited  in  Shearm.  & 
Redf.  Neg.  ff     494,  495. 

But  that  ''he  does  not  contract  against  any 
unseen  or  unknown  defect  which  cannot  be 
discovered,  or  which  may  be  said  to  be  undis 
coverable,  by  any  ordinary  or  reasonable  means 
of  inquiry  and  examination.*'  Readhead  v. 
Midland  R.  Co.  (1869)  L.  R.  4  Q.  B,  379.  38 
L.  J.  Q.  B.  N.  S.  169 ;  Francis  v.  Cockrell  (1870) 
L.  R.  5  Q.  B.  501,  508,  10  Best  &  S.  850.  39 
L.  J.  Q.  B.  N.  S.  291,  23  L.  T.  N.  S.  466,  18 
Week.  Rep.  1205. 

The  duty  to  use  the  measure  of  care  which 
is  thus  defined  under  its  positive  and  negative 
aspects  is  deemed  to  be  nondelegable  in  such  a 
sense  that,  where  a  passenger  has  produced  evi- 
dence which  goes  to  show  that  his  Injury  result- 
ed from  conditions  which  would  not  have  exist- 
ed, or  from  occurrences  which  would  not  have 
happened.  If  this  obligatory  standard  of  care 
had  been  attained,  the  mere  fact  that  those 
conditions  or  occurrences  resulted  from  the 
acts  or  omissions  of  an  independent  contractor 
will  not  operate  as  a  bar  to  an  action  for  the 
injury  so  received. 

Accordingly,  if  it  appears  that  the  abnor- 
mally dangerous  conditions  in  question  might 
have  been  discovered  by  a  reasonable  examina- 
tion, the  proprietor  of  a  coach  will  be  held  an- 
swerable for  an  accident  which  arose  from  an 
Imperfection  in  the  vehicle,  although  he  em- 
ployed a  clever  and  competent  coach  maker. 
Sharp  V.  Grey  (1833)  9  Ring.  457.  2  Moore  & 
8.  621  (effect  of  decision  as  stated  by  Parke, 
B.,  In  Grote  v.  Chester  &  H.  R.  Co.  (1848) 
2  Bxch.  251,  5  Eng.  Ry.  &  C.  Os.  649.  The 
rule  was  laid  down  that  a  carrier  is  liable  for 
all  defects  in  his  vehicle  which  can  be  seen  at 
the  time  of  construction,  as  well  as  for  such  as 
may  exist  afterwards,  and  are  discoverable  on 
investigation. 

And  a  railway  company  will  be  required  to 
indemnify  a  passenger  whose  injuries  were 
caused  by  defects  In  its  rolling  stock  which  are 
due  to  the  negligence  of  the  manufacturer. 

A  plea  averring  that  a  locomotive  the  crank 
pin  of  which  broke  was  purchased  from  compe- 
tent manufaoturers  thereof,  and  was  not  made 
bji  the  dafendant  railway  company^ls  demur- 
rable. There  should  also  be  an  averment  as  to 
the  care  and  skill  applied  in  the  manufacture 
of  the  engine,  or  as  to  the  care  and  skill  exer- 
cised by  them  in  the  selection  or  inspection  of 
the  locomotive.  Bums  v.  Cork  &  B.  B.  Co. 
(1863)  13  Ir.  C  L.  Rep.  543. 

In  Hegemau  v.  Western  R.  Corp.  (1853)  16 
Barb.  353,  where  the  injury  was  caused  by  s 
defective  axle,  the  law  was  thus  laid  down  : 
"Whether  the  engine  or  car  which  they  [i,  e„ 
the  railway  company]  place  upon  the  road  for 
the  purpose  of  carrying  passengers  has  been 
manufactured  in  their  own  workshops,  by 
agents  employed  directly  for  that  purpose,  or 
by  a  manufacturer  engag;ed  In  tii^  bosiness  of 
supplying  such  articles  for  sale, 'they  are' alike 
bound  to  see  that,  in  the  construction,  no  care 
or  skill  has  been  omitted  for  the  purpose  of 
making  such  engine  or  car  as  safe  as  care  and 
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•  «klll  can  make  it.**  This  doctrlnt!  was  approved 
bjr  the  court  of  appeals.  See  (1855)  13  N.  Y. 
9.  64  Am.  Dec.  517. 

To  tbe  same  effect,  see  Carroll  t.  Staten  Is- 
land B.  Co.  (1874)  58  N.  T.  126,  17  Am.  Rep. 
:!21  (crack  In  locomotfye  boiler  caused  an  ex- 
plosion) ;  McPadden  v.  New  York  C.  R.  Co. 
(1871)  44  N.  Y.  4:8,  4  Am.  Rep.  705;  Meier  v. 
I^ennsylvania  R.  Co.  (1870)  64  Pa.  228,  3  Am. 
Rep.  581;  Toledo,  W.  ft  W.  R.  Co.  v.  Beggs 
(1877)  85  111.  80,  28  Am.  Rep.  613. 

It  must  also  indemnify  a  passenger  where  tbe 
injuries  are  caused  by  defects  in  a  bridge  which 
were  the  result  of  the  builder's  negligence. 
Crote  T.  Chester  ft  H.  R.  Co.  (1848)  2  Bzch. 
231.  e54,  5  Bng.  Ry.  &  C.  Cas.  649.  There  It 
vas  left  to  the  Jury,  in  effect  to  say  whether 
the  engineer  as  well  as  the  company  had  used 
doe  care  and  skill.  For  the  defendants  it  was 
objected  that  they  would  not  be  liable  unless 
they  had  been  guilty  of  negligence;  and.  after 
rerdlct  for  the  plaintiff,  It  was  argued  for  the 
defendants  that,  as  they  had  engaged  the  serv- 
ices of  a  most  competent  engineer  in  the  con- 
struction of  the  bridge,  they  had  done  their 
duty.  But  Parke,  B.,  said:  "It  seems  to  me 
that  they  would  still  be  liable  for  the  accident, 
unless  he  also  used  due  and  reasonable  care  and 
-employed  proper  materials  In.  tbe  work."  Pol- 
lock, C  B.,  said:  "It  cannot  be  contended 
tlkat  the  defendants  are  not  responsible  for  the 
accident,  merely  on  the  ground  that  they  have 
employed  a  competent  person  to  construct  the 
bridge." 

Likewise,  it  must  indemnify  a  passenger 
where  the  injuries  result  from  defects  In  its 
track  which  were  produced  by  the  negligence 
of  a  person  who  bad  contracted  to  construct  or 
mahitaln  it. 

In  Virginia  C.  R.  Co.  v.  Sanger  (1859)  15 
<3ratt  230,  the  plaintiff  alleged,  and  the  evi- 
dence tended  to  show,  that  the  derailment  of  a 
train  which  caused  the  injury  in  suit  resulted 
from  the  collision  of  a  car  with  a  large  rock 
which  had  formed  part  of  a  ridge  which  a 
contractor  for  tlie  ballasting  of  the  road  bad 
distributed  along  the  line,  and  which  had  been 
loosened  and  rolled  down  by  the  hasty  move- 
ment of  one  of  the  contractor's  laborers,  when 
jomping  off  the  ridge  to  avoid  the  train. 

The  company's  engineer  testified  that  he  had 
never  at  any  time  liefore  the  accident  observed 
any  of  the  heaps  of  rock  dangerously  near  the 
track,  while  the  foreman  of  the  ballast  train 
suted  that  he  had  repeatedly  called  the  at- 
tention of  the  ballasting  gang  to  the  dangers 
created  by  the  position  of  the  piles.  The  legal 
principles  governing  the  case  were  thus  ex- 
pounded by  the  court:  *'As  accidents  as  fre- 
<iaentiy  arise  from  obstructions  on  the  tracV  as 
perhaps  from  any  other  cabse  whatever,  it 
would  seem  to  follow,  obviously,  that  there  Is 
no  one  of  the  duties  of  a  railroad  company  more 
clearly  embraced  within  its  warranty  to  carry 
their  passengers  safely,  as  far  as  human  care 
and  foresight  will  go,  than  the  duty  of  employ- 
btg  the  utmost  care  and  diligence  in  guarding 
their  road  against  sach  obstructions.  It  would 
•eem  to  me  to  follow,  further,  that  where  a 
railroad  company,  while  using  its  track  for  the 
-carriage  of  passengers,  engages  in  a  work  to 
he  done  on  its  road,  and  in  the  immediate  prox- 
imity of  its  track,  negligence  in  the  performance 
of  which  would.  In  the  estimation  and  opinion 
of  caiitlous  -persons,  involve  the  hazard  of  ob- 
stmction  to  the  passage  of  its  cars,  it  would 
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be  Just  as  incompetent  for  then»,  in  the  case  of 
an  accident  to  a  passenger  caused  by  an  obstruct 
tlon  arising  from  negligence  in  the  performance 
of  such  work,  to  show  merely  that  they  had 
placed  the  work  in  the  hands  of  a  contractor, 
and  that  the  obstruction  was  caused  by  the 
carelessness  of  one  of  his  employees,  as  it 
would  be  for  them.  In  the  case  of  an  accident  to 
a  passenger,  arising  from  a  want  of  care  or  skill 
In  the  management  and  conduct  of  the  train,- 
to  show  that  such  management  and  conduct 
had  been  let  out  to  a  contractor,  and  that  the* 
accident  was  due  exclusively  to  the  careless- 
ness  of  one  of  his  employees.  In  neither  caae, 
I  apprehend,  could  such  a  deputation  by  tbe 
company  of  its  powers  and  duties  to  another 
shield  It  against  the  complaint  of  an  injured 
passenger.  .  .  .  The  duties  which  a  carrier 
of  passengers  owes  to  his  passengers,  and  the 
duties  which  he  owes  to  other  persons,  lietween 
whom  and  himself  the  relation  of  carrier  and 
passenger  does  not  exist,  are  essentially  dls^ 
tinct.  Decisions,  therefore,  settling  how  far 
it  is  competent  for  a  company  engaged  in  the 
business  of  carrying  passengers  to  protect  itself 
against  a  suit  brought  by  a  stranger  for  an  in- 
Jury  received  from  the  negligent  act  of  an  em- 
ployee of  a  contractor  of  the  company  engaged 
in  the  prosecution  of  a  work  of  the  company  by 
showing  that  such  employee  was  not.  In  a  legal 
sense,  the  servant  of  the  company,  do  not  seem 
to  me  to  have  any  immediate  bearing  on  the 
case  in  hand."  Such  cases,  therefore,  as  Reedie 
V.  London,  it  N.  W.  R.  Co.  (1849)  4  Bxch* 
244.  6  Eng.  Ry.  &  C.  Cas.  184,  20  L.  J.  Bxch. 
N.  8.  65,  and  Steel  v.  Soath-Bastem  R.  Co. 
(1855)  10  C.  B.  560,  which  had  been  railed  on 
by  the  defendant's  counsel,  were  declared  not 
to  be  in  point,  since  the  injury  complained  of 
was  caused.  **not  by  any  accident  happening  in 
the  running  of  the  trains,  but  by  an  accident 
arising  from  the  carelessness  of  employees  of 
contractors  engaged  in  the  prosecution  of  a 
work  altogether  collateral  to  the  nmning  of  the 
cars  on  the  road." 

The  defendant  had  asked  for  an  Instruction 
to  the  effect  that  they  should  find  for  the  com- 
pany if  they  believed  that  the  accident  occurred 
in  the  manner  alleged,  by  reason  of  the  negli* 
gence  of  the  servants  of  contractors,  whose  un- 
dertaking was  for  the  performance  of  work 
which  did  not  necessarily  or  properly  concern 
the  running  of  the  road,  nor  connect  itself  with, 
or  affect,  the  track  or  the  carrying  of  pasaen- 
gers  thereon  safely ;  and  that  the  rolling  down 
of  the  rock  could  not  have  been  foreseen,  or 
provided  against  by  the  conductors  of  the  cars. 
The  court,  after  referring  to  the  confilcting  evi- 
dence above  stated,  proceeded  to  criticize  this 
Instruction  as  follows ;  *'Wlth  such  evidence 
in  the  case,  can  there  be  a  serious  doubt  that 
the  jury  should  have  been  left  free  to  inquire 
whether  there  was  not  danger  in  the  work,  aris- 
ing from  the  mode  and  manner  in  which  It  was 
done;  whether  the  company  did  not  know,  or, 
by  the  exercise  of  the  proper  diligence,  might 
not  have  ascertained,  the  existence  of  such  dan- 
ger; and  whether  they  had  used  due  care  and 
foresight  in  guarding  against  ItT  I  think  not. 
And  yet,  according  to  a  sense  of  the  Instruc- 
tion in  which  it  might  well  have  been  under- 
stood, these  inquiries  were  withdrawn  from 
the  jury.  It  is  true  that  the  words  'no  other 
carelessness*  are  used  in  such  a  connection  as 
to  make  the  Instruction  susceptible  of  the 
meaning  that  the  verdict  of  the  Jury  was  to 
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be  based  upon  a  finding  negativing  all  negli- 
gence upon  tbe  iMirt  of  th6  company.  But  the 
fair  meaning  of  the  instruction  in  the  particu- 
lar under  consideration  is,  I  think,  one  whiefi 
confines  the  Jury  to  the  finding  that  the  sole 
and  exclusive  immediate  cause  of  ^he  disaster 
(the  sudden  rolling  down  of  the  stone  upon  the 
track)  was  the  careless  act  of  the  servants  of 
Brown  ft  Crickhard  rthe  contractors],  and  that 
the  rolling  down  of  the  stone  could  not  have 
been  foreseen  or  provided  against  by  the  con- 
ductors of  the  cars." 

The  defendant  also  complained  of  the  re- 
fusal of  the  trial  judge  to  give  the  following 
instruction  without  interpolating  the  words 
italicized:  That,  although  it  be  true  that  a 
common  carrier  Is  not  at  liberty  to  depute  an- 
other party  to  perform  any  part  of  his  duty  In 
reference  to  the  transportation  of  passengers, 
and  cannot  rely  on  such  a  deputation  to  re- 
lieve him  from  responsibility,  yet  in  a  matter 
not  relating  to  the  duty  of  transportation  of 
passengers,  nor  connected  toith  the  safety  of  the 
roadt  but  collateral  thereto,  and  not  necessarily 
affecting  their  duty  as  carriers,  the  company 
stood  on  the  same  footing  with  other  persons, 
and  might  rely  on  the  default  of  their  subcon- 
tractor to  the  same  extent  that  any  other  party 
could  do.  But  it  was  held  that  tbe  alteration 
as  made  could  not  have  been  prejudicial,  as  the 
only  effect  which  the  words  Interpolated  could 
well  have,  would  be,  to  explain  to  some  extent 
the  preceding  words  in  the  loKtructlon,  and  to 
point  the  Jury  to  the  inquiry  whether  the  work 
aforesaid  was  of  a  character  to  fall  within  the 
designation  of  the  Instruction. 

In  Carrico  v.  West  Virginia,  C.  ft  P.  R.  Co. 
(1894)  89  W.  Va.  86,  24  L.  R.  A.  50,  19  S.  E. 
671  (reiterating  ruling  on  first  appeal  [1891] 
85  W.  Va.  889,  14  S.  B.  12),  where  a  railway 
car  collided  with  a  pile  of  rock  which  had  been 
left  near  the  track,  the  court  said  :  "One  of  the 
very  plainest  duties  imposed  upon  a  railroad 
company  carrying  passengers  for  pay  Is  that 
It  shall  keep  Its  track  In  good  and  safe  con- 
dition, free  from  obstructions  endangering  those 
passengers.  .  .  .  Passengers  are  entitled  by 
the  clearest  principle  to  look  to  the  carrier  who 
has  engaged  to  carry  them  In  this  respect,  and 
cannot  be  told  to  follow  someone,  a  stranger  to 
them,  and  often  irresponsible.  The  company 
cannot  devest  Itself  of,  or  shift,  this  obliga- 
tion." 

In  Brehm  v.  Great  Western  R.  Co.  (1861) 
84  Barb.  250,  It  was  held,  in  a  cane  where  a 
train  fell  through  a  gap  In  an  emlmnkment,  that 
tbe  trial  Judge  had  properly  refused  to  charge 
that,  if  the  defendant  employed  proiier  persons 
to  construct  and  protect  the  embankment,  and 
they  were  guilty  of  negligence  in  tbe  perform- 
ance of  their  duties,  the  plaintiff  could  not  re- 
cover. 

As  to  the  liability  of  a  railway  company  for 
the  negligence  of  another  company  over  whose 
track  It  is  operating  trains,  see  subd.  VI.,  su- 
pra. 

The  noudelegable  quality  of  a  carrier's  duties 
is  also  the  ratio  decidendi  of  two  rulings  to  the 
effect  that  a  steamship  company  is  liable  for 
the  negligence  of  stevedores  In  regard  to  bring- 
ing on  board  and  placing  In  a  certain  part  of 
the  ship  the  baggage  of  passengers  (The  Dres- 
den [1894]  62  Fed.  438  [duty  which  tbe  offi- 
cers of  the  ship  were  bound  to  see  properly 
performed]),  and  for  an  assault  committed  up- 
on its  pasnengers  by  a  person  who  has  contract- 
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ed  to  carry  them  and  their  baggage,  by  tiig» 
or  tenders,  to  the  steamers  by  which  they 
are  to  be  conveyed  to  their  destination  (Bar- 
row 8.  S.  Co.  V.  Kane  [1898]  81  C  C.  A. 
452,  59  U.  8.  App.  574,  88  Fed.  197).  Speak- 
ing of  the  undertaking  of  a  common  carrier 
to  a  passenger,  the  court  said:  "His  ob- 
ligation to  transport  the  passenger  safely  can- 
not be  shifted  from  himself  by  delegation  to  an 
Independent  contractor;  and  it  extends  to  all 
the  agencies  employed,  and  includes  the  duty 
of  protecting  the  passenger  from  any  injury 
caused  by  the  act  of  any  subordinate  or  third 
person  engaged  in  any  part  of  the  service  re- 
quired by  the  contract  of  transportation.*'  Tbe 
case  was  said  to  be  analogous  to  those  in 
which  railway  companies  have  been  held  liable 
for  assaults  committed  by  the  servants  of  sleep- 
ing car  companies.  Shearm.  ft  Redf.  Neg.  | 
526,  note  15. 

b.  Consiffueea  of  goode  conveyed  on  raUwaye, 

It  has  been  held  that  a  gaslight  company 
which  had  employed  persons  to  unload  cars  on 
a  sidetrack  or  switch  of  a  railroad  leaaed  by 
it  was  liable  to  the  railroad  company  for  the 
negligence  of  such  persons,  or  of  their  em- 
ployees, In  the  performance  of  this  duty,  al- 
though it  had  no  immediate  control  over  them 
while  thus  engaged.  The  decision  was  put  up- 
on the  ground  that  the  gas  company  had  im- 
pliedly assumed  the  duty  of  so  using  the  track 
as  to  keep  it  clear  from  obstructions,  and 
that  this  duty  could  not  be  cast  upon  another, 
so  as  to  escape  liability  for  Its  nonperform- 
ance. Montgomery  Qasllght  Co.  v.  Montgomery 
ft  B.  R.  Co.  (1888)  86  Ala.  872,  5  8o.  785  (train 
collided  with  cars  on  siding  after  they  had  been 
unloaded). 

c  Persona  giving  puhlio  eshUtitiong, 

A  person  who  authorizes  the  erection  of  build- 
ings or  structures  which  it  is  proposed  to  use 
for  public  exhibitions  or  entertainments  im- 
pliedly undertakes  that  those  buildings  or  struc- 
tures are  reasonably  safe  for  the  purpose  for 
which  they  are  designed,  and  is  liable  for  In- 
juries caused  by  their  unsafety,  even  though 
they  may  have  been  erected  by  an  independent 
contractor. 

In  Francis  v.  Cockrell  (1870)  L.  R.  5  Q.  B. 
185,  501,  10  Best  ft  S.  850,  89  L.  J.  Q.  B.  N.  S. 
113,  291,  22  L.  T.  N.  8.  208,  23  L.  T.  N.  8. 
466,  18  Week.  Rep.  668,  1205,  It  was  held  that, 
when  money  is  paid  by  spectators  at  races  or 
other  public  exhibitions  for  the  use  of  tem- 
porary stands  or  platforms,  there  la  an  implied 
warranty  on  the  part  of  the  person  receiving- 
the-  money  that  due  care  has  been  used  in  the 
construction  of  the  stand  by  those  whom  he 
has  employed  as  independent  contractors  to  do 
tbe  work,  as  well  as  by  himself.  The  court 
virtually  adopted  the  doctrine  contended  for  by 
Melllsh,  Q.  C.  (afterwards  Lord  Justice),  on 
his  argument  at  the  bar,  vte.,  that,  if  the  duty 
to  be  implied  from  the  contract  of  the  de- 
fendant with  the  plaintiff  is,  that  reasonable 
care  has  been  used  in  the  construction  of  the 
building,  then,  if  due  care  has  not  been  used, 
the  defendant  cannot  get  rid  of  that  liability 
by  showiug  that  he  employed  a  competent  con- 
tractor. Kelly,  C.  B.,  basing  his  conclusions  on 
certain  authorities  cited  by  him,  said :  **Th<» 
defendant  is  liable  for  anything  that  he  must 
be   supposed   to   have   contracted   for ;   and  he 
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contracted  f<»r  the  sufficiency  of  this  stand, 
vhich  was  in  his  own  possession  and  control, 
iiul  which,  as  In  the  case  of  the  railway  bridge 
I9  Grote  T.  Ctiester  &  H.  R.  Co.  (1848)  2  Bxch. 
251.  5  Eng.  By.  &  C.  Cas.  649,  though  not 
er&ted  and  constrncted  by  himself,  was  erected 
aad  constructed  under  his  direction  and  for  his 
benefit  by  a  contractor  he  had  employed.  The 
liability  extends,  not  only  to  a  stand  erected  by 
the  defendant  himself,  the  person  who  enters 
into  a  contract  of  this  nature,  but  to  a  stand 
erected  by  another  who  had  contracted  for  the 
erection  of   it  with  the  defendant.*' 

This  decision  was  followed  in  Fox  t.  Buffalo 
I*ark  (1807)  21  App.  DIv.  321,  47  N.  Y.  Supp. 
788  (portions  of  a  platform  and  staircase  gave 
waj),  and  distiuguished  In  Searle  t.  Laverlck 
(1874)  30  L.  T.  N.  8.  89,  22  Week.  Rep.  367, 
43  L.  J.  Q.  B.  N.  S.  43,  L.  B.  9  Q.  B.  122 
whei'e  a  shed  I>elonglng  to  a  liyery-stable  keeper. 
Intended  for  the  reception  of  carriages,  was 
blown  down  by  a  high  wind  while  It  was 
beinrg  erected  l^  an  independent  contractor,  the 
consequence  being,  that  the  plaintiff's  carriages, 
which  had  been  placed  In  the  lower  story  after 
Its  completion,  were  Injured.  In  the  latter 
case  the  plalntifTs  counsel  offered  to  prove  that 
due  care  had  not  been  used  by  the  builder  to 
make  the  building  reasonably  safe.  The  trial 
judge  then  ruled  **  *that  defendant's  liability  was 
that  of  an  ordinary  Imilee  for  hire,  and  that 
all  he  was  bound  to  do  was  to  use  ordinary  care 
in  the  keeping  of  the  plaintiff's  carriages ;  and 
that  if.  In  causing  the  shed  to  be  built,  he  did 
all  that  be  did,  by  employing  a  builder  and 
otherwise,  with  such  care  as  an  ordinary,  care- 
ful man  would  use  therein,  he  would  be  pro- 
tected, and  would  be  exempt  from  liability  for 
an  event  which  was  caused  by  the  careless  or 
improper  conduct  of  the  builder  of  which  the 
defendant  had  no  notice.*  On  this  the  plaintiff's 
counsel  declined  to  give  evidence  as  to  the 
■bed  tiaving  been  improperly  built  by  the  build- 
er, the  defendant  having  no  knowledge  thereof ; 
and  the  plaintiff  was  thereupon  nonsuited." 
This  nonsuit  was  held  proper  on  the  ground 
that  the  liability  of  the  livery-stable  keeper 
had  been  correctly  defined. 

d.  Mastcrt. 

For  a  general  review  of  the  cases  bearing  up- 
on the  question  whether  a  master  can,  by  em- 
ploying a  contractor  to  perform  one  or  more  of 
the  duties  which  he  owes  to  his  servants,  re- 
lieve himself  from  liability  for  their  nonperform- 
ance, tke*  raador  Is  referred  to  {{  658,  559,  of 
Labatt  on  Master  and  Servant.  The  decisions 
are  conflicting,  but  the  weight  of  authority 
would  seem  to  be  distinctly  In  favor  of  the  doc- 
trine that  a  master  cannot  escape  his  respon- 
sibility \)j  such  a  delegation  of  his  duties.  This, 
It  Is  submitted,  is  the  only  doctrine  which  is 
logically  tenable,  and  which  can  be  reconciled 
with  general  principles.  Below  are  collected  a 
tew  more  cases  which  support  that  doctrine, 
bat  which  were  overlooked  when  the  above-men- 
tioned work  was  being  compiled. 

In  Bibb  y.  Norfolk  ft  W.  R.  Co.  (1891)  87 
Va.  711,  14  8.  B.  163,  the  applicability  of  the 
doctrine  was  denied  merely  for  the  reason  that 
the  injured  person  was  a  servant  of  the  con- 
tractor, and  not  of  the  employer. 

In  The  Magdaline  (1898)  91  Fed.  798,  a  ship- 
owner was  held  liable  where  a  servant,  while 
working  in  the  hold  of  a  ship  which  was  un- 
dergoing general  repairs,  was  injured  by  a  piece 
WL.R.A. 


of  wood  which  was  let  fall  from  the  main  deck 
by  an  employee  of  one  of  the  contractors  en- 
gaged on  the  repairs.  The  court  said :  "A 
master  may  not  place  his  servant  at  a  work 
made  dangerous  by  the  work  of  dther  servants, 
or  persons  performing  work  under  contract, 
without  due  effort  to  furnish  adequate  protec- 
tion, and,  when  injury  arises,  escape  upon  the- 
plea  that,  but  for  the  negligence  of  a  coservant 
or  third  person  employed  on  the  premises,  the^ 
injury  would  not  have  happened.  A  servant 
may  expect  that  his  master  will  not  surround 
him  with  dangerous  agencies,  or  expose  him  to- 
their  operation,  whether  they  are  in  charge  of 
the  master's  servants  or  of  any  Independent 
contractor."  The  case  was  considered  to  be 
different  from  one  where  the  master  employs 
his  servant  generally  in  a  building  undergo- 
ing repairs  by  an  Independent  contractor,  and 
the  servant  comes  in  contact  with  the  work 
which  the  contractor  is  doing,  and  Is  injured 
thereby. 

In  Bumes  v.  Kansas  City,  Ft.  8.  ft  M.  R.  Co. 
(1895)  129  Mo.  41.  31  8.  W.  847.  where  the 
injury  was  caused  by  a  grain  door  which  had 
been  left  on  an  elevated  way  In  a  railway  yard,, 
the  court,  In  laying  down  the  law  with  ref- 
erence to  a  new  trial,  said  that  the  defendant 
would  not  be  exculpated  by  the  fact  that  the 
obstruction  was  due  to  the  negligence  of  a 
contractor's  servants,  provided  it  had  been  In 
the  way  long  enough  to  charge  the  defendant 
with  notice  of  Its  presence. 

It  Is  error  to  charge  a  Jury  that,  if  the  de- 
fendants, not  having  themselves  the  skill  nec- 
essary to  enable  them  to  erect  a  scaffolding,  em- 
ployed a  person  having  that  skill  to  erect  It  for 
them,  they  are  not  liable  for  Injuries  received 
by  a  servant  owing  to  Its  unsoundness.  Mac- 
donald  v.  WylUe  (1898)  1  Sc.  8e8S.  Cas.  5th 
series,  339. 

The  duty  of  a  railway  company  to  see  that 
its  rolling  stuck  is  reasonably  safe  continues, 
as  respects  Its  servants,  when  they  are  sent 
out  with  a  train  which  is  to  be  used  under  the 
directions  of  a  contractor,  in  executing  con- 
struction work.  Savannah  ft  W.  R.  Co.  v. 
Phillips  (1892)  90  Ga.  829,  17  8.  B.  82. 

In  a  brief  Judgment  it  was  held  that  where  a 
contractor,  being  short  of  laborers,  borrows  a 
gang  of  men  from  a  third  party,  and  under  the 
orders  of  the  foreman  of  such  third  party  one 
of  such  laborers  is  put  In  a  dangerous  place, 
where  he  receives  Injuries,  an  action  to  recover 
the  damages  resulting  therefrom  is  maintainable 
against  the  contractor,  and  also  against  the 
third  party.  Rook  v.  New  Jersey  ft  P.  Concen- 
trating Works  (1894)  76  Hun,  64,  27  N.  T. 
Supp.  623. 

In  the  present  connection.  It  will  also  be  ad- 
visable to  draw  attention  to  that  class  of  cases 
In  which  the  injuries  of  the  servant  are  caused 
by  the  defective  condition  of  Instrumentalities 
which  his  master  does  not  own,  but  uses  for  the 
purposes  of  his  business.  By  referring  to  {| 
169-172  of  Labatt  on  Master  ft  Servant,  above 
mentioned,  it  will  be  seen  that  the  decisions  on 
this  subject  are  hopelessly  at  variance.  Only 
a  portion  of  them  can  be  reconciled  with  the 
theory  that  a  master  is  subject  to  certain  abso- 
lute and  nondelegable  duties,  and  for  this  rea- 
son It  is  Impossible  to  accept  as  Indisputably 
correct  the  views  lately  expressed  by  one  or 
the  Federal  courts  of  appeals  in  a  case  where  It 
was  laid  down  that  the  servants  of  a  railway 
company  which  has  the  privilege  of  using  tlic- 
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tracks  of  another  are  or  are  not  entitled  to  re- 
cover for  Injuries  caused  by  tbe  servants  of  the 
licensor  company,  according  as  the  negligence 
-complained  of  did  or  did  not  constitute  a  breach 
of  one  of  the  positive  duties  incumbent  on 
the  licensee  company.  Brady  v.  Chicago  ft  G. 
W.  R.  Co.  (1902)  57  L.  R.  A.  712,  62  C.  C.  A. 
•48,  114  Fed.  100  (recovery  denied  on  the  ground 
that  the  injury  had  been  caused  by  the  negU- 
xence  of  the  licensor  company's  servants  In 
leaving  a  car  standing  on  the  track).  Tbe 
•court  observed  that  the  licensee  company  is 
liable  to  passengers  and  shippers  for  the  cas- 
ual negligence  of  the  licensor  company  and  of 
Its  servants,  whether  that  negligence  occurs  in 
tbe  discharge  of  the  positive  duties  of  the  mas- 
ter or  in  the  performance  of  the  primary  du* 
ties  of  the  servant,  and  proceeded  as  follows : 
**Tbe  reason  for  this  rule  Is  that  the  carrier 
contracts  with  the  passengers  and  shippers  to 
carry  them  and  their  property  with  reasonable 
safety,  and  the  failure  so  to  do  is  equally  a 
hreacb  of  this  contract,  whether  it  results  from 
negligence  in  the  discharge  of  the  duties  of  the 
master  or  of  those  of  the  servants.  There  is, 
however,  no  such  contract  between  the  rail- 
road company  and  Its  employees.  Their  re- 
lations and  their  liabilities  are  governed  by  the 
relative  duties  imposed  upon  them  by  the  law. 
They  Join  In  a  dangerous  occupation.  The 
servants  know  Its  dangers  as  well  as  the  mas- 
ter, if  they  are  operating  over  the  railroad 
or  in  the  yards  of  a  corporation  which  does  not 
«mploy  them,  they  are  aware  of  that  fact,  and 
of  the  risk  of  accident  from  the  negligence  of 
the  employees  of  that  corporation.  All  these 
risks  which  they  know,  or  which  they  might 
know  by  the  exercise  of  reasonable  prudence 
and  diligence,  excepting  only  those  dangers 
which  it  Is  the  positive  duty  of  the  master  to 
protect  them  from,  they  assume  as  between 
themselves  and  their  master  whoi  they  enter 
upon  and  continue  in  the  employment.  They 
may  undoubtedly  recover  of  those  who  are 
Kuiity  of  the  negligence  which  causes  their 
Injury  Just  as  they  may  recover  of  any  stranger 
who  commits  a  tortious  act  that  Inflicts  Injury 
upon  them  while  they  are  operating  their 
trains.  .  .  .  But  their  master  does  not  as- 
sume, and  is  not  liable  to  them  for,  the  negli- 


gence of  the  servants  of  the  Hcenslng  conpan^ 
when  the  latter  are  not  engaged  In  the  <lla* 
charge  of  the  positive  duties  of  the  master.** 

e.  Landlords. 

A  landlord,  when  he  exercises  his  rigbt  of 
entering  during  a  tenancy,  and  making  aucti  per« 
manent  repairs  as  are  indispensable  to  the  due 
protection  of  his  reversionary  interest.  Is  bound 
to  see  that  all  reasonable  care  and  skill  are  ex- 
ercised in  making  those  repairs,  to  the  end 
that  the  tenant  may  suffer  no  damage.  Sulz- 
bacher  v.  Dickie  (1876)  6  Daly,  476. 

It  has  been  laid  down,  however,  that.  If 
the  tenant  has  consented  for  a  consideration  to 
the  making  of  the  repairs,  he  cannot  hold  the 
landlord  liable  for  the  negligence  of  the  con- 
tractor while  engaged  on  the  work.  After  iriv- 
Ing  such  consent  he  stands  in  no  better  position 
than  a  stranger.  Jefferson  v.  Jameson  &  M.  Co. 
(1897)  105  111.  138,  46  N.  B.  72,  Reverslnjg 
(1805)  60  111.  App.  587  (drainpipe  burst  and 
damaged  goods).  In  the  lower  court  the  deci- 
sion was  put  on  the  ground  that  the  license  to 
make  the  improvements  involved  an  undez*tak- 
Ing  upon  the  part  of  the  licensee  that  tbe 
work,  if  done,  should  be  performed  In  such  s 
manner  as  to  cause  no  unnecessary  damage  to 
the  licensor. 

XIII.  Duty  to  rehuUd  party  wolf. 

See  also  subd.  IX.,  Bupra. 

The  damages  caused  to  an  adjoining  proprl^> 
tor  by  the  breach  of  the  duty  of  a  house  O'srner 
to  rebuild  with  reasonable  despatch  a  iMirty 
wall  which  he  has  taken  down  are  ImpotaMe  to 
him,  although  he  has  employed  a  competent 
architect  and  builder,  and  they  are  respon- 
sible for  the  negMgence,  if  any,  which  has  ^ven 
rise  to  the  delay.  JoUiffe  v.  Woodhouse  (1804  ; 
C.  A.)  10  Times  L.  R.  568.  **The  defendnnt,** 
said  Davey,  L.  J.,  *'had  a  statutory  and  com- 
mon-law license  to  take  down  this  party  'sralU 
subject  to  the  duty  of  using  reasonable  deapntdi, 
and  when  he  employed  a  contractor  to  do  tbe 
work  he  took  upon  himself  the  responslbllltx 
of  seeing  that  that  duty  was  adequately  per> 
formed."  C  B.   I*. 


IOWA  SUPREME  COURT. 


Charles  CRAWFORD  et  at. 

V. 

Frank  MEIS. 


SAME,  Appts., 

V. 

Bemardine  LUTHMERS  et  at. 


SAME,  Appts., 

V. 

William  BARTMAN,  Jr.,  et  aU 

(123    Iowa,    610.) 

^.    One  eotenant  In  remainder,  not  en- 
titled to  possession  of  the  property,  may 


obtain,  as  against  his  eotenants,  a  good  title 
to  the  property  from  a  stranger  who  has 
purchased  at  •  a  tax  sale  lifkAe  ^Iposstble 
through  the  default  of  the  life  tenant. 

2.  A  pnrebase  by  tbe  life  tenant  o#  wk 
tax  title  to  tbe  property  from  one  ^rbo 
purchased  at  a  sale  made  possible  by  bis 
own  default  in  failing  to  pay  the  taxes  ^rhen 
due  amounts  merely  to  a  redemption  from 
the  tax  sale,  and  restores,  not  only  his  own 
rights,  but  those  of  the  remainder-man. 

3.  Tbe  parchase  off  property  from  oii« 
of  several  eotenants,  or  from  a  life  ten- 
ant, followed  by  the  taking  of  possession  and 
assertion  of  exclusive  title  to  the  property. 
is  sufficient  to  set  hi  motion  the  statute  of 
limitations  against  the  claims  of  the  other 
eotenants  or  the  remainder-man,  where    the 


Koi'B. — For  a  case  in  this  series  holding  that 
the  purchase  by  a  cotenant  in  remainder  at  tax 
«6  L.  R.  A. 


sale  inures  to  the  l)enefit  of  all  the  eotenants 
in  remainder,  see  Clark  v.  Llndsey,  9  I^  R,    a. 
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fttatntes   enable   rf^mfilnd^r-men    to    maintain 

actions  to  settle  disputed  qnestlons  of  tltlp. 

-4.   A  voft«i«lai4b   claUm   of  rlsbt.   baiioil 

OB    color     of     title,     is     ■aadent     to 

set  in  motion  tbe  statute  of  limitations  in 
iSTor  of  one  in  possession  of  real  estate,  al- 
though a  critical  examination  of  the  records 
woqM  show  defects  in  his  title. 

(April    14.    1004.) 

APPEALS  by  plaintiffs,  intervelier,  and  de- 
f«]idaBi  Meis  from  a  decree  of  the  Dis- 
trict Court  for  Dubuque  County  settling 
the  rights  of  the  respective  parties  in  ac- 
tJOBS-  brouglit  to  recover  possession  of,  and 
to  sedttle  claims  to,  certain  real  estate.  Af- 
firmed an  appeal  of  plaititiff  and  intervener, 
Miveraed  on  appeal  of  Meis, 

Statement  by  Bishop,  J.: 

Actions  for  partition  of  real  estate.  In 
March,  1856,  Theophilus  Crawford,  Sr.,  died 
in  the  state  of  Vermont,  testate.  His  will 
'was  probated  in  Dubuque  county,  this  state, 
in  1857.  By  the  terms  thereof  he  devised 
to  his  son  Theophilus  Crawford,  Jr.,  and  his 
wife^  Eliza  Crawford,  the  use  and  income 
during  their  natural  lives  of  a  tract  of  land 
consisting  of  320  acres,  sitiuite  in  Dubuque 
county.  The  will  then  provides  for  the  re- 
mninder,  the  testator  devising  all  said  tract 
-of  land,  after  the  decease  of  his  said  son 
and  his  wife,  to  the  children  of  said  son. 
Said  Theophilus  Crawford,  Jr.,  and  his  wife 
\v-ent  into  immediate  possession  of  the  lands, 
and  continued  in  actual  posses.sion  thereof 
until  the  year  186C.  At  the  date  of  the 
will  Theophilus  Crawford,  Jr.,  had  six  chil- 
dren in  being, — George  W.,  Franklin,  Helen 
A.,  Alexander,  Lewis,  and  Charles;  the  lat- 
ter one  of  the  plaintiffs  in  this  action.  Al- 
exander died  unmarried  and  intestate  in 
1859.  In  1861  the  treasurer  of  Dubuque 
county  sold  all  said  lands  at  tax  sale,  and  in 
1865  conveyed  the  same  by  treasurer's  deed 
to  David  Crawford,  a  brother  of  Theophilus, 
Jr.  In  1866  David  Crawford  quitclaimed 
to  Eliza  Crawford,  wife  of  Theophiliw,  Jr., 
of  said  '  lands,  160  acres,  describing  the 
same.  All  of  the  rest  of  said  lands  he 
quitclaimed  to  George  W.,  Franklin,  and 
Helen  A.  Crawford,  children  of  Theophilus, 
Jr.,  and  Eliza  Crawford.  In  the  year  1868 
Theophilus,  Jr.,  Eliza,  his  wife,  George  W., 
Franklin,  and  Helen  A.  Crawford,  by  a  joint 
instrument  containing  covenants  of  warran- 
ty, conveyed  to  Frank  Meis  of  said  lands 
160  acres,  and,  at  about  the  same  time  and 
in  like  manner  to  one  Vorwald  40  acres,  the 
latter  subsequently  conveying  to  Meis.  The 
200  acres  thus  conveyed  included  80  acres 


of  the  lands  conveyed  by  David  Crawford 
to  Eliza  Crawford  and  120  acres  of  the 
lands  conveyed  by  David  Crawford  to  George 
W.,  Franklin,  and  Helen  A.  Crawford,  and 
these  are  the  lands  involved  in  the  first  of 
the  above-entitled  actions.  At  about  the 
same  time,  the  same  grantors,  by  a  similar 
instrument,  conveyed  to  Bernardine  Luth- 
mers  and  others,  through  various  interme- 
diate grantors,  80  acres  being  of  the  lands 
conveyed  by  David  Crawford  to  George  W., 
Franklin,  and  Helen  A.  Crawford,  and  these 
arc  the  lands  involved  in  the  second  of  the 
above-entitled  actions.  At  about  the  samt^ 
time  the  same  grantors,  by  a  similar  instru- 
ment, conveyed  to  William  Bartman  and 
others,  through  various  intermediate  grant- 
ors, the  remaining  40  acres  of  tlie  lands  con- 
veyed by  David  Crawford  to  Eliza  Craw- 
ford, and  these  are  the  lands  involved  in  the 
third  of  the  above-entitled  actions.  Theoph- 
ilus Crawford,  Jr.,  died  in  1877,  and  his 
widow,  Eliza  Crawford,  in  1809.  These 
actions  are  brought  by  Charles  Crawford 
and  Grace  Palmer,  the  latter  the  only  child 
and  heir  at  law  of  Lewis  Crawford,  one  of 
the  sons  of  Tlieophilus,  Jr.,  deceased,  to  re- 
cover a  one-fifth  portion  each  of  all  said 
lands.  The  widow  of  T>ewis  Crawford,  now 
Kate  Myers,  intervened,  praying  that  what- 
ever interest  she  mav  have  in  said  lands  be 
adjudicated  and  determined.  By  the  de- 
cree in  the  Meia  Case  the  plaintiff  Charles 
Crawford  was  awarded  a  three-eighteentlis 
interest,  the  plaintiff  Grace  Palmer  a  two- 
eighteenth  interest,  and  the  Intervener  Kate 
Myers  a  one-eighteenth  interest  in  the  120 
acres  of  land  which  had  been  conveyed  by 
David  Crawford  to  Eliza  Crawford.  The 
petition  was  dismissed  as  to  the  lands  title 
to  which  was  derived  through  George  W., 
Franklin,  and  Helen  A.  Crawford.  In  the 
Luthmers  Case  the  decree  was  for  the  de- 
fendants. In  the  BartnKm  Case  the  plain- 
tiffs and  intervener  were  given  interests  in 
the  40  acres  of  land  involved  in  the  same 
proportion  as  in  the  Meis  Case,  The  plain* 
tiffs -and  intervener  .appeal  in  each  -of  tlie 
cases.  The  defendant  Meis  appeals  in  the 
case  in  which  he  is  defendant.  The  plain- 
tiffs will  be  denominated  the  ''appellants.'' 

Messrs.  Hurd,  Lenehan,  &  Kieael,  for 

appellants : 

A  gift  by  a  testator  with  remainder  over 
creates  a  joint  tenancy  in  such  remainder- 
men after  the  termination  of  the  life  es- 
tate. 

17  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  654. 

The   same   rule   which   made   Theophilus 


740,  wHh- no^e  on  rlgrht  of.  tenant  in  common 
to  assert  adverse  claim  by  payment  of  taxes. 

As  to  dnty  of  life  tenant  to  pay  taxes,  see 
Defreese  v.  Lake,  32  L.  K.  A.  744,  and  note. 
6€  L.  R.  A* 


As  to  effect  on  estates  in  reversion  or  remain- 
der of  tax  sale  during  existence  of  life  estate* 
see  Fei'guson  v.  Quinn,  33  U  R.  A.  688»  and 
note,  ' ' 
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Crawford,  Jr.,  and  his  wife  joint  tenants  un- 
der this  will  with  all  their  children  in  he- 
ing  would  have  made  their  grantees  joint 
tenants  with  anyone  holding  an  interest 
for  life  or  in  remainder  under  its  provi- 
sions, who  had  not  joined  in  conveyances  of 
an  interest  in  the  estate. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  662; 
Austin  V.  Barrett,  44  Iowa,  488;  Sorenson 
v.  Davis,  83  Iowa,  410,  49  N.  W.  1004; 
Van  Onner  v.  Harley,  102  Iowa,  150,  71  N. 
W.  241. 

Under  conveyances  of  the  entire  interest 
of  Theophilus,  Jr.,  and  Eliza  M.  Crawford, 
if  made  without  reference  to  any  title  ob- 
tained through  David  Crawford's  tax  deed, 
their  grantees  would  take  the  right  to  the 
possession  of  the  lands  in  which  they  had  a 
life  estate  during  the  lives  of  both.  And, 
as  their  grantees,  they  became  joint  tenants 
with  plaintiffs,  both  as  the  holders  of  the 
life  estate,  and  as  the  purchasers  of  the  in- 
terest of  Alexander  Crawford  in  the  estate 
in  remainder.  As  such  joint  tenants  with 
plaintifTs,  they  could  do  nothing,  and  permit 
nothing  to  be  done,  which  was  not  for  the 
benefit  of  the  entire  estate  in  remainder, 
and  could  acquire  nothing  antagonistic  to 
its  interests ;  for  they  occupied  the  same  po- 
sition as  their  grantors. 

Weare  v.  Van  Meter,  42  Iowa,  128,  20 
Am.  Rep.  616;  Fallon  v.  Chidester,  46  Iowa, 
593,  26  Am.  Rep.  164;  Austin  v.  Barrett, 
44  Iowa,  488;  Sorenson  v.  Davis,  83  Iowa, 
409,  49  N.  W.  1004. 

The  tenant  for  life  is  required  to  pre- 
serve the  remainder  by  paying  taxes,  if  the 
estate  is  sufficient  therefor. 

25  Am.  &  Eng.  Enc.  Law,  p.  281 ;  Olleman 
V.  Kelgore,  62  Iowa,  38,  2  N.  W.  612;  Booth 
V.  Booth,  114  Iowa,  79,  86  N.  W.  51. 

A  tenant  in  common  cannot  acquire  a  val- 
id tax  title  to  property  owned  by  him  in 
common,  as  against  his  cotenant. 

Weare  v.  Van  Meter ^  42  Iowa,  128,  20  Am. 
Rep.  616;  Bums  v.  Byrne,  45  Iowa,  285; 
FaUon  v.  Chidester,  46  Iowa,  588,  26  Am. 
Rep.  164;  Austin  v.  Barrett,  44  Iowa,  488; 
Sliell  V.  Walker,  64  Iowa,  386,  6  N.  W.  581; 
Smith  V.  Smith,  68  Iowa,  608,  27  N.  W. 
780;  Sorenson  v.  Davis,  83  Iowa,  405,  49  N. 
W.  1004;  PhiUips  v.  Wilmarth,  98  Iowa,  32, 
66  N.  W.  1053;  Funson  v.  Bradt,  105  Iowa, 
471,  75  N.  W.  337;  Van  Ormer  v.  Harley, 
102  Iowa,  150,  71  N.  W.  241;  Blumenthal 
Bros,  V.  Culver,  116  Iowa,  326,  89  N.  W. 
1116. 

A  tax  title  acquired  by  the  tenant  in 
common  "is  fraudulent  and  void,  against  his 
cotenants." 

Weare  v.  Van  Meter,  42  Iowa,  130,  20 
Am.  Rep.  616;  Austin  v.  Barrett,  44  Iowa, 
490;  Olleman  v.  Kelgore,  52  Iowa,  38,  2  N. 
60  L  R.  A. 


W.   612;   Blumenthal  Bros,  y.  Culver,  116 
Iowa,  326,  89  N.  W.  1116. 

The  possession  of  any  of  the  joint  tenants- 
in  remainder  is  for  the  benefit  of  all. 

Van  Ormer  ▼.  Harley,  102  Iowa,  150,  71 
N.  W.  241. 

And  no  right  of  action  can  accrue,  as  be- 
tween them,  for  possession  until  the  right 
of  another  joint  tenant  to  joint  possession 
is  denied,  or  eviction  of  possession  has  taken 
place. 

1  Am.  k  Eng.  Enc.  Law,  p.  807;  Orth- 
wein  V,  Thomas,  127  111.  554,  4  L.  R.  A. 
434,  11  Am.  St.  Rep.  159,  21  N.  E.  430; 
13  Am.  &  Eng.  Enc.  Law,  p.  720;  Elyton 
Land  Co.  v.  McElrath,  3  C.  C.  A.  649,  2  U- 
S.  App.  584,  53  Fed.  763;  Beattie  v.  Wil- 
kinson, 36  Fed.  646;  Fleming  v.  Bumham^ 
100  N.  Y.  1,  2  N.  E.  906;  Dugan  v.  Follett, 
100  111.  581;  Van  Ormer  v.  Harley,  102 
Iowa,  150,  71  N.  W.  241;  Sorenson  v.  Davis,. 
83  Iowa,  411,  49  N.  W.  1004;  McClaskey  v. 
Bo/rr,  42  Fed.  609 ;  ZeJler  v.  Eckert,  4  How. 
289,  11  L.  ed.  979;  Christie  v.  Gage,  71  N. 
Y.   192. 

The  tax  deed  to  David,  and  his  deed  to 
Theophilus,  Jr.,  and  wife,  and  his  deed  to 
George,  Franklin,  and  Helen,  did  not  put 
the  statute  in  operation  against  plaintiffs. 

Weare  v.  Van  Meter,  42  Iowa,  128,  20 
Am.  Rep.  616;  FaUon  v.  Chidester,  46  Iowa, 
588,  26  Am.  Rep.  164 ;  Sorenson  v.  Davis,  83 
Iowa,  405,  49  N.  W.  1004;  Phillips  y. 
Wilmarth,  98  Iowa,  35,  66  N.  W.  1053; 
Blumenthal  Bros.  v.  Culver,  116  Iowa,  329, 
89  N.  W.  1116. 

A  cause  of  action  does  not  accrue  in  fa- 
vor of  a  remainder-man,  or  the  statute  be- 
gin to  run  against  him,  until  the  temiina- 
tion  of  the  preceding  estate. 

13  Am.  &  Eng.  Enc.  Law,  p.  720;  Elyton 
Land  Co.  v.  McElrath,  3  C.  C.  A.  649,  2  U. 
S.  App.  584,  53  Fed.  763;  Beattie  v.  Wil- 
kinson, 36  Fed.  646. 

Messrs,  Lyon  Sc  Lyon,  for  other  ap- 
pellees : 

When  the  land  in  question  was  sold  for 
the  taxes,  the  life  tenants  were  in  posses- 
sion, and  neither  they  nor  any  tenant  in 
common  redeemed,  or  wanted  to  redeem, 
from  the  tax  sale;  but  thcfy  permitted  the 
county  treasurer  to  execute  his  deed  to  said 
David  Crawford,  whose  tax  title  under  the 
circumstances  worked  an  ouster  of  those 
holding,  or  to  hold,  under  the  patent  title. 

Alexander  v.  Scully,  50  Iowa,  192. 

Where  land  held  in  common  is  sold  for 
taxes  or  at  a  forced  sale,  one  of  the  coten- 
ants may  purchase  the  title  to  the  whole 
property  from  the  purchaser  at  such  sale 
after  the  period  of  redemption  has  expired, 
and  may  hold  it  for  his  own  benefit. 

Lewis  V.  Robinson,  10  Watts,  354;  Kirk- 
Patrick  v.  Mathrot,  4  Watts  &  S.  251 ;  Rein- 
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hoth  T.  Zerhe  Run  Improv.  Co.  29  Pa.  139 ; 
Keele  v.  Cunningham,  2  Heisk.  288;  Wat- 
kins  T.  Baton,  30  Me.  529,  50  Am.  Dec. 
€37. 

The  severance  of  a  cotenancy  in  land  held 
in  common  happens  when  a  stranger  ob- 
tains a  valid  title  from  a  tax  sale. 

Vasquez  v.  Ewing,  24  Mo.  31,  66  Am.  Dec. 
«94. 

The  tax  deed  to  David  Crawford  was  an 
ouster  as  to  the  life  tenants,  and  worked 
a  disseisin  as  to  them  and  their  children, 
including  the  plaintiff  and  appellant  in  this 
action. 

1  Am.  k  Eng.  Enc.  Law,  2d  ed.  pp.  806- 
808;  Kinney  v.  Blaiiery,  51  Iowa,  353,  1  N. 
W.  626;  Leach  ▼.  Holly  95  Iowa,  619,  64  N. 
VV.  790;  Van  Ormer  v.  Harley,  102  Iowa, 
157,  71  N.  W.  241 ;  Bader  v.  Dyer,  106  Iowa, 
719,  68  Am.  St.  Rep.  332,  77  N.  W.  469; 
Power  V.  Kitohing,  10  N.  D.  254,  88  Am. 
St.  Rep.  691,  86  N.  W.  737. 

The  evidence  of  an  adverse  holding  is: 
( 1 )  Hostile  possession  and  under  a  claim  of 
right;  (2)  actual  possession;  (3)  open  and 
notorious;  (4)  exclusive;  (5)  it  must  be 
continuous. 

1  Am.  ft  Eng.  Enc  Law,  2d  ed.  p.  795. 

All  of  these  attributes  or  conditions  ob- 
tain in.  the  title  of  these  appellees. 

De  Long  v.  Muleher,  47  Iowa,  445 ;  Tracy 
V.  Newton,  57  Iowa,  212,  10  N.  W.  636;  1 
<;reenl.  Ev.  SS  22,  23,  174;  63  Cent.  L. 
J.  82;  MiUer  v.  Donahue,  96  Wis.  498,  71 
N.  W.  900. 

Plaintiffs  were  ac<)t]ainted  with  all  the 
facts  in  the  case,  but  kept  silent  and  let  the 
building  and  improving  go  on  until  the 
lands  became  very  valiuible.  Under  these 
•circumstances,  equity  steps  in  and  protects 
defendant's  title. 

Mathews  v.  CuXbertsony  83  Iowa,  434,  50 
N.  W.  201 ;  Laratoay  v.  Larue,  63  Iowa,  407, 
19  N.  W.  242. 

Mr,  Jobm  B.  ITtt  and  Anna  M.  ITtt 
also  for  appellees. 

Messrs,  Iionc«OTllle  Sc  Klntaincor  and 
J,  W.  M alTln  for  Meis,  defendant  and  ap- 
pellant : 

One  tenant  can  be  disseised  by  another  by 
an  actual  ouster,  or  "a  possession  attended 
with  such  circumstances  as  to  evince  a 
•claim  of  exclusive  right  and  title,  and  a 
denial  of  the  right  of  other  tenants  to  par- 
ticipate in  the  profits. 

Van  Ormer  v.  Barley,  102  fowa,  166,  71 
N.  W.  241. 

The  conveyance  of  the  land  by  warranty 
•deed,  by  the  parents  and  three  adult  chil- 
dren to  the  defendant,  for  an  adequate  con- 
sideration, and  the  possession  taken  and 
maintained  thereunder,  evince  a  claim  of  ex- 
•clusive  right  and  title  and  a  'le'^ia]  of  the 
^  L.  R.  A.  — — 


right  of  plaintiffs,  and  amount  to  an  actual 
ouster  and  disseisin  of  the  plaintiff. 

Burns  v.  Byrne,  45  Iowa,  285;  Kinney  v. 
Blattery,  51  Iowa,  353,  1  N.  W.  626 ;  Bader 
v.  Dyer,  106  Iowa,  719,  68  Am.  St.  Rep.  332, 
77  N.  W.  469;  Alexander  v.  Bully,  50  Iowa, 
192 ;  Leach  v.  Hall,  95  Iowa,  620,  64  N.  W. 
790;  Jones,  Real  Prop,  in  Conveyancing,  99 
1870-1882. 

To  constitute  disseisin  by  one  tenant  in 
common  of  his  cotenants  an  actual  ouster,  or 
"turning  out  by  the  heels,"  is.-  not  neces- 
sary; but  there  must  be  some  unequivocal 
and  notorious  act  asserting  an  entire  own- 
ership. 

Warfield  v.  Lvndell,  30  Mo.  272,  77  Am. 
Dec.  614;  Alexander  v.  Kennedy,  19  Tex. 
488,  70  Am.  Dec.  358;  Warfield  v.  Lindell, 
38  Mo.  561,  90  Am.  Dec  443;  Colhum  v. 
Mason,  25  Me.  434,  43  Am.  Dec.  292;  Dtt- 
hois  V.  Campau,  28  Mich.  304;  Oglesby  v. 
HoWsier,  76  Cal.  136,  9  Am.  St.  Rep.  177, 
18  Pac.  146;  Ruiter  v.  Bmall,  68  Md.  133, 
6  Am.  St.  Rep.  434,  11  Atl.  698;  Oindrai  v. 
Western  R.  Co.  96  Ala.  162,  19  L.  R.  A. 
839,  11  So.  372;  Marray  v.  QuigUy,  119 
Iowa,  6,  97  Am.  St.  Rep.  276,  92  N.  W. 
869;  Enos  v.  Buckley,  94  111.  458;  Nelson  v. 
Davidson,  160  111.  254,  31  L.  R.  A.  325,  62 
Am.  St.  Rep.  338,  43  N.  E.  361;  Leufis  v. 
Pleasants,  143  111.  271,  30  N.  E.  323,  32 
N.   E.   384. 

Meis  was  not  required  to  go  beyond  the 
record,  and  had  a  right  to  rely  on  it. 

Jones,  Real  Prop,  in  Conveyancing,  9S 
1467-1470. 

Where  one  in  possession  of  real  property 
can  trace  his  title  from  different  sources  he 
can  rdy  on  any  of  them;  and,  if  he  estab- 
lishes any  source  which  gives  him  title 
against  him  who  would  dispossess  him,  the 
action  must  fail. 

De  Long  v.  Muleher,  47  Iowa,  447;  0«- 
terhoui  v.  Bhoemaker,  3  Hill,  513;  Kinney 
V.  Blattery,  51  Iowa,  353,  1  N.  W.  626. 

Bialiop,  J.,  delivered  the  opinion  of  che 
court: 

At  the  outset  the  rights  of  the  parties 
undeniably  were  as  follows:  The  said  The- 
ophilus  Crawford,  Jr.,  and  Eliza,  his  wife, 
"and  the  survivor  of  them,"  were  entitled  to 
the  possession,  use,  and  income  of  the  prop- 
erty during  life.  Upon  their  death  their 
children  named  would  become  entitled  to 
the  estate  as  tenants  in  common,  for  a  gift 
by  a  testator  with  remainder  over  creates 
a  tenancy  in  common  in  the  remainder-men 
after  the  termination  of  the  life  estate. 
Now,  upon  the  happening  of  the  death  of 
Alexander,  one  of  the  remainder-men,  his 
parents,  the  life  tenants,  without  doubt  in- 
herited his  one-sixth  interest.  With  this 
addition  tA  the  aituation.  we  irtLy  pass  on 
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\o  the  tinie  when  the  lands  were  sold  for 
taxes  and  the  tax  deed  iasued  to  David 
Crawford.  1  jte  may  be  taken  at  this  point 
of  the  contention  on  the  part  of  appellants 
to  the  eflfect  that  in  the  matter  of  taking 
title  to  the  estate  under  such  tax  deed 
i)avid  Crawford  acted  solely  as  a  trustee 
for  and  on  behalf  of  the  life  tenants  and  the 
several  remainder-men,  and  that  the  subse- 
<iuent  conveyances  by  him  made  were  in- 
tended to  be  in  execution  of  his  trust,  and 
not  otherwise.  Accordingly,  it  is  insisted 
that  the  effect  of  such  conveyance  was  sim- 
ply to  restore  all  parties  to  their  former 
status,  the  three  remainder-men  to  whom 
conveyance  wa«  made  taking  title  in  trust 
for  themselves  and .  their  coremainder-man. 
Without  setting  iorth  the  evidence  at  length 
or  entering  upon  an  extended  discussion 
thereof,  we  may  dispose  of  this  contention 
by  saying  that  the  evidence  in  the  record 
which  we  regard  as  competent  does  not 
satisfy  us  that  the  relation  of  trustee  and 
cestui  que  trust  existed  as  contended  for. 
We  may  proceed,  therefore,  upon  the  theory 
that  David  Crawford  was  a  stranger  to  the 
life  estate  as  well  as  to  the  estate  in  re- 
mainder, and  that  by  his  tax  deed  he  ac- 
quired a  perfect  title  to  the  property  as 
against  both  the  life  tenants  and  the  ten* 
ants  in  remainder.  Taking  this  to  be  the 
situation,  we  may  at  once  inquire  whajb 
were  the  rights  of  the  parties  under  the 
several  deeds  as  executed  and  delivered  by 
David  Crawford. 

First,  as  to  the  deed  from  David  Crawford 
to  George  W.,  Franklin,  and  Helen  A.  Craw- 
ford. We  think  it  clear  that  such  deed  bad 
the  effect  to  vest  a  perfect  title  hi  the 
grantees  named  therein.  It  is  true,  as  con- 
tended for  by  counsel  for  appellants,  that 
where  there  exists,  as  between  joint  tenants 
or  tenants  in  common,  a  reciprocal  duty  of 
protecting  the  joint  estate,  one  may  not 
absorb  or  get  rid  of  the  interests  of  his 
cotenant  by  allowing  the  property  to  go  to 
tax  sale,  and  thereunder  acquire  title  to  the 
entire  estate  through  the  medium  of  a  tax 
deed.  And  this  is  true  whether  the  tax 
deed  is  procured  to  be  executed  directly  to 
the  tenant  or  to  another  through  whom  such 
tenant  claims  as  grantee.  Wears  v.  Van 
Meter,  42  Iowa,  130,  20  Am.  Rep.  616;  Aus- 
tin v.  Barrett,  44  Iowa,  490;  Blumenthal 
firos.  r.  Culver,  116  Iowa,  326,  89  N.  W. 
1116;  Phillips  V.  Wilmarth,  98  Iowa,  32, 
60  N.  W.  1053.  It  is  to  be  noted,  however, 
that  in  each  of  the  cases  cited,  and  in  others 
where  the  like  rule  is  declared,  the  coten- 
ants  were  in  possession  or  entitled  to  pos- 
session, and  each  was  charged  with  the 
duty  of  protecting  the  joint  estate.  And 
it  is  under  such  circumstances  that  pay- 
ment by  <^ne  cotenant  is  held  to  be  presum- 
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ably  for  the  benefit  of  all,  and  he  who  pay» 
may  charge  the  several  interests  of  his  co- 
tenants  with  the  proportionate  parts  which 
such  cotenants  should  have  paid.  Cooley, 
Taxn.  467.  The  reason  for  the  rule  seeni^ 
to  be  that,  there  being  a  reciprocal  duty  on 
the  part  of  the  cotenants  to  pay  the  taxes 
assessed,  and  as  a  part  of  the  taxes  for 
which  the  land  is  sold  is  a  claim  upon  the 
purchaser's  share,  the  sale  is  based  in  part 
upon  his  own  default,  and  it  would  be  in- 
equitable to  permit  him  to  profit  by  his 
own  wrong.  11  Am.  &  £ng.  Enc.  Law,  p. 
1082.  Here,  however,  the  cotenants  in  re- 
mainder were  not  in  possession,  nor  did 
they  have  any  right  of  possession ;  and  tliey 
were  not  chargeable  with  the  duty  and.  re- 
sponsibility of  making  payment  of  t^xes.* 
As  between  themselves,  it  cannot  be  said 
that  there  w^re  any  reciprocal  rights  or 
duties.  The  duty  of  paying  taxes  rested  up- 
on the  life  tenants,  and,  should  one  of  the 
remainder-men  have  se^n  fit  to  pay  taxes 
allowed  to  become  delinquent  for  the  pro- 
tection of  the  estate,  he  could  not  recover 
any  portion  of  the  amount  so  paid  from  liia 
coremainder-men.  There  being  no  duty  to 
pay,  there  could  be  no  such  thing  as  an 
enforced  coiftribution.  It  must  be  man^^est 
^hat.  as  applied  to  such  a  case,  the  rule  con- 
tended for  by  counsel  for  appellantfi  can 
have  no  force  or  application.  Quite  to  the 
contrary,  the  principle  which  should  be 
made  to  govern  is  that  which  finds  expres- 
sion in  the  opinion  in  the  case  of  Alexander 
V.  Sully,  50  Iowa,  192.  It  was  there  held 
that  one  who,  prior  to  the  issuance  of  a 
tax  deed,  had  occupied  the  relation  of  a 
cotenant  in  remainder,  and  whose  estate  had 
been  terminated  by  such  deed  without  his 
fault  or  wrong,  may  purchase  the  entire  es- 
tate of  the  holder  of  the  talx  title;  and  this 
he  may  do  for  his  own  exclusive  benefit.  We 
are  content  to  follow  the  doctrine  of  the  case 
cited,  and,  giving  the  same  application  to 
the  case  before  us,  it  must  be  said  that 
there  was  no  restriction  upon  the  right  of 
the  grantees  of  David  Crawford  to  acquire 
and  hold  title  for  their  own  benefit.  This 
being  true,  it  remains  to  be  said  that  the 
title  of  the  present  owners,  derived  through 
such  grantees,  is  not  subject  to  attack  at 
the  hands  of  plaintiffs  and  intervener.  Pass- 
ing other  matters  of  defense  alleged  and  in- 
sisted upon,  we  condude  that  with  respect 
to  the  lands  under  present  consideration  the 
decree  of  the  trial  court  was  right,  and 
should  he  afllrmed. 

We  may  consider  now  the  effect  of  the 
deed  a^  made  by  David  Crawford  to  Bliza 
Crawford.  Having  in  mind  the  fact  that 
she,  with  her  husband, '  wijre  simply  life 
tenants  under  the  will  of  Theophdlus  Craw- 
ford, St.,  we  think  it  clear  that  the  deed  a» 
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made  to  her  could  have  no  other  effect  than 
to  restore  the  life  tenancy  and  the  owner- 
ship of  the  inherited  one-sixth  interest  in 
the  estate  in  remainder.  As  life  tenant,  it 
was  the  plain  duty  of  Mrs.  Crawford  to 
protect,  not  only  her  life  estate,  hut  the  es- 
tate in  remainder,  hy  the  payment  of  taxes 
vhen  due.  Olleman  v.  Kelgore,  62  Iowa,  38, 
2  N.  W.  612;  Booth  r.  Booth,  114  Iowa,  79, 
96  N.  W.  51.  And  certainly  a  life  tenant 
chjirged  with  the  duty  of  paying  the  taxes 
'will  he  estopped,  as  against  the  remainder- 
men, from  claiming  to  be  the  owner  of  the 
fee  title  under  a  tax  deed,  it  appearing 
that  such  tenant  has  failed  in  his  duty  to 
pay  the  taxes,  and  has  allowed  the  lands 
to  he  sold  therefor ;  and  this  is  true  wheth- 
er title  is  sought  to  be  taken  directly 
through  the  medium  of  the  tax  deed  or  by 
conveyance  procured  from  one  who  has  pur- 
chased at  the  tax  sale.  In  either  case  the 
transaction  amounts  in  law  simply  to  a  re- 
demption from  the  tax  sale.  To  hold  other- 
wise would  be  to  open  wide  the  door  to  gross 
frauds  and  abuses,  for,  while  a  remainder- 
man may  protect  his  interest  in  expectancy 
by  making  payment  of  taxes,  he  has  the 
right  to  rely  upon  payment  being  made  by 
the  life  tenant^  and  he  may,  therefore,  as 
against  suCfa  tenant,  give  himself  no  con- 
cern during  the  continuance  of  the  life  es- 
tate.   Cooley,  Taxn.  2d  ed.  467. 

Now^,  as  the  deed  to  Mrs.  Crawford  had 
the  effect  in  legal  contemplation,  only  to 
redeem  the  lands  from  tax  sale,  and  thus 
Tpstore  the  prior  existing  rights,  it  follows 
that,  speaking  strictly,  by  the  deeds  to  the 
several  defendants  in  these  cases,  in  which 
^he  and  her  huisband  subsequently  joined, 
there  was  conveyed  by  them  only  such  inter- 
est as  they  then  had,  to  wit,  the  life  estate 
covering  all  the  lands  thus  conveyed,  and 
the  one-sixth  interest  in  the  estate  in  re- 
mainder derived  thrdugh  the  death  of  their 
flon,  -Alexander.  As  three  of  the  remainder- 
men joined  in  such  conveyance,  full  title 
waa  vested  in  the  grantees,  subject  only  to 
such  rights  as  became  reinvested  in  Charles 
and  Lewis  Crawford,  as  remainder -men,  by 
virtue  of  the  deed  from  David  Crawford  to 
their  mother,  Elixa  Crawford.  This  the 
trial  court  found  and  decreed,  and,  further, 
that  the  interests  thus  reinvested  in  said 
Charles  and  Lewis  Crawford  and  the  legal 
heirs  of  the  latter  continued  in  full  force 
at  the  time  of  the  commencement  of  these 
actions, — ^this  upon  the  theory  that  the  stat- 
ute of  limitations,  pleaded  by  defendants, 
did  not  begin  to  run  until  the  death  of 
Kliza  Craw  ford,  in  the  year  1890. 

The  appeal  of  defendant  Meis  is  addressed 
to  that  portion  of  the  decfce  which  denies 
to  him  the  benefit  of  the  statute  of  limita- 
tions, and  this  presents  the  only  remain- 
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ing  question  in  the  case,  tt  is  the  tonten- 
tion  of  appellee  that,  conceding  the  effect  of 
the  deed  to  Eliza  Crawford  when  made  to 
have  been  as  stated,  still  his  plea  of  the  stat- 
ute should  have  been  sustained.  On  th» 
other  hand,  it  is  the  position  of  appellants, 
that,  taking  the  situation  to  be  as  stated,, 
and  having  it  in  mind  that,  as  related  to< 
tlio  one-sixth  interest  in  remainder,  tho 
possession  of  their  cotenants  was  their 
possession,  and  that,  as  related  to  the  life- 
estate,  they  had  no  right  of  entry  tmtil  tho 
termination  of  sudi  estate  by  the  death  of 
their  mother,  it  follows  that  the' bar  of  the- 
statute  cannot  be  successfully  asserted  aa 
against  them.  Directing  our  attention  to- 
the  question  thus  made,  it  is  certain  that 
Eliza  CraVford  and  her  husband,  as  ownera 
of  a  one-sixth  remainder  interest,  and  there- 
fore cotenants  in  expectancy  with  the  other 
remainder-men,  conveyed  that  interest  by 
their  deed  to  defendants.  Aside  from  sueh 
one-sixth  interest,  and  strictly  speaking,  it 
is  to  be  said  that  they  conveyed  no  more  by 
such  deed  than  the  life  estate  interest  p08> 
sessed  by  them.  Now,  clearly  enough,  it  ia 
the  general  rule  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all 
the  cotenants,  and  inures  to  the  benefit  of 
all.  17  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  669,. 
and  cases  cited.  But  that  one  ootenant,  or 
a  grantee  thereof,  may  work  an  ouster  and 
disseisin  of  his  cotenants,  and,  having  held 
adverse  possession  under  claim  of  right  or 
color  of  title  for  the  limitation  period,  may 
assert  full  title,  and  may  invoke  the  bar 
of  the  statute  in  protection  thereof  aa 
against  his  ootenan1»,  is  also  well-settled 
doctrine.  Burns  v.  Byrne,  45  Iowa,  286 ;  Kin- 
net/  V.  Slattery,  61  Iowa,  353,  1  N.  W.  626  r 
Bader  v.  Dyer,,  106  Iowa,  716,  68  Am.  St. 
Rep.  332,  77  N.  W.  469.  While  in  such  casea 
an  actual  ouster  must  be  made  to  appear, 
still  this  does  not  of  necessity  mean  an  ac- 
tual physical  eviction.  As  was  said  in  the- 
Bums  Case,  it  means  "a  possession  attended 
with  such  circumstances  as  to  evince  a  claim' 
of  exclusive  right  and  title,  and  a  denial  of 
the  right  of  the  other  tenants  to  participate- 
in  the  profits."  In  Kinney  v.  Slattery  it 
appeared  that  Jane  Dobbins,  a  widow,  died 
seised  of  the  lands  in  question  in  the  year 
1860.  She  left  as  her  only  heirs  at  law  a 
son,  W.  C.  Dobbins,  and  a  daughter,  Ann  K. 
Dobbins,  since  married  to  J.  W.  Kinnev.  In 
1862  the  former  conveyed  the  land  as  his- 
own  to  one  Dutton,  and  the  defendant  Slat- 
tery  claims  under  a  conveyance  from  Dut~ 
ton.  More  than  ten-  vears  later  Ann  E. 
Kinney  commenced  her  action  to  recover  an 
undivided  half  of  said  land.  The  defend- 
ant pleaded  actual,  open,  and  adverse  pos- 
session for  the  statutory  period.  In  tho 
course  of  the  opinion  it  was  said  that  "the 
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t*oaveyance  of  the  land  by  W.  C.  Dobbins  as 
his  own,  and  the  possession  taken  by  his 
^antee  under  such  conveyance,  evinced  a 
claim  of  exclusive  right  and  title,  and  a 
denial  of  the  right  of  the  plaintiff.  This 
amounted  to  an  actual  ouster  and  disseisin 
-of  the  plaintiff."  So,  too,  it  may  be  con- 
ceded that,  as  the  general  rule,  the  limita- 
tion statute  does  not  begin  to  run  as  against 
a  remainder-man  until  the  termination  of 
the  preceding  estate.  Dugan  v.  Follett,  100 
111.  681;  Van  Ormer  v.  Harley,  102  Iowa, 
150,  71  N.'  W.  241.  But  the  rule  supposes 
an  uninterrupted  continuation  of  the  rela- 
tion of  life  tenant  and  remainder-man.  As 
in  the  case  of  ootenants,  it  does  not  apply 
where  there  has  been  an  ouster  and  dis- 
seisin by  the  life  tenant,  or  one  claiming 
by  or  through  him,  and  this  under  claim 
of  right  or  color  of  title,  followed  by  ad- 
verse possession  for  the  statutory  period. 
In  the  recent  case  of  Marray  v.  Quigley,  119 
Iowa,  6,  97  Am.  St.  Rep.  276,  92  N.  W.  869, 
we  distitactly  held  that,  especially  in  view  of 
our  statutes  giving  to  remainder-men  and 
reversioners  a  right  of  action  to  settle  dis- 
puted questions  of  title  notwithstanding  the 
continued  existence  of  the  dominant  estate, 
the  bar  of  the  statute  may  be  invoked  as 
against  a  remainder-man,  who,  knowing  that 
his  rights  are  being  disputed  or  assailed, 
has  failed  during  the  limitation  period  to 
assert  such  rights  as  against  one  holding 
possession  adversely,  and  claiming  under 
right  or  color  of  title  to  be  the  sole-  owner. 
It  is  thought  by  counsel  for  appellant  that 
the  doctrine  thus  announced  is  unsound,  and 
should  not  be  adhered  to,  but  we  think  other- 
wise. Tlie  rule  involves  no  hardship  and  the 
beneficent  effect  thereof  must  be  to  bring 
up  for  settlement  disputed  questions  of  title 
before  becoming  stale,  and  while  yet  the 
facts  are  within  reach  of  the  parties  inter- 
ested. Accordingly,  we  are  content  to  give 
the  doctrine  this  further  recognition,  and 
to  add  thereto  the  sanction  of  our  present 
holding. 

We  mav  now  turn  to  the  record  to  asoer- 
tain  whether,  as  contended  for  by  appellees, 
the  facts  in  the  instant  cases  warrant  an 
application  of  the  matters  of  doctrine  an- 
nounced in  the  cases  to  which  we  have  made 
reference.  It  may  be  noted,  in  the  first 
place,  that  the  conveyances  by  Theophilus, 
Jr.,  and  Eliza  Crawford  were  by  deeds  of 
general  warranty.  The  grantees  paid  the 
full  value  of  the  property,  and  at  once  en- 
tered into  possession.  This  continued  openly 
and  notoriously  down  to  the  time  of  the 
commencement  of  these  actions, — a  period 
-of  nearly  thirty  years;  and  incident  thereto 
they  have  paid  all  taxes  and  made  many  and 
valuable  improvements.  All  this  was  well 
known  to  plaintiff  Charles  Crawford  and  to 
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Lewis  Crawford  in  his  lifetime,  and,  follow- 
ing his  death,  to  his  heirs.  In  this  c(»nec- 
tion,  it  may  be  said  that  Lewis  Crawford 
became  of  age  about  the  time  the  deeds  to 
defendants  were  executed,  and  Charles  Craw- 
ford became  of  age  about  the  year  1876,  so 
that  no  question  of  the  rights  of  minors  is 
involved.  Now,  it  may  be  conceded  that  a 
critical  examination  of  the  records  of  Du- 
buque county,  aided  by  other  evidence  sug- 
gested thereby,  would  haire  revealed  Uie 
facts  in  reference  to  the  title  to  the  lands  in 
controversy,  and  that  the  grantees  of  The- 
ophilus,  Jr.,  and  Eli2a  Crawford  did^Mt^-ia. 
point  of  fact,  obtain  full  and  perfect  title  to 
such  lands.  But  it  is  essential  only  to  the 
running  of  the  statute  that  there  be  a  good- 
faith  claim  of  right  based  upon  color  of 
title.  It  appears  that  Meis  had  no  actual 
knowledge  that  his  title  was  defective;  on 
the  contrary,  he  acted  upon  the  belief  that 
he  had  perfect  title  in  all  respects,  and  this 
continued  down  to  a  short  time  before  these 
actions  were  brought.  We  conclude,  there- 
fore, that,  taking  into  consideration  the 
character  of  the  conveyances  under  which 
appellee  holds,  the  character  of  his  subse- 
quent possession  and  the  period  thereof,  the 
knowledge  of  plaintiffs  and  the  intervener 
in  rcspecl  of  all  thereof,  a  case  of  adverse 
possession  under  ouster  and  disseLsin  has 
been  made  out.  .See  the  cases  already  cited; 
also,  Leach  v.  Hall,  95  Iowa,  620,  64  N.  W. 
790.  This  being  true»  the  lapse  of  time  was 
such  as  that  when  these  actions  were  brought 
the  bar  of  the  statute  of  lindtations  had 
long  been  complete. 

It  follows  that  in  the  MeU  Case  the  de- 
cree must  he  and  it  is  affirmed  on  plain- 
tiffs* appeal,  and  reversed  on  defendant's 
appeal.  In  the  Luthmers  Case  the  decree  is 
affirmed.  In  the  Bartman  Case,  as  the 
plaintiffs  were  granted  all  the  relief  to  which 
they  could,  in  any  event,  be  entitled,  and  as 
the  defendants  in  that  case  have  not  ap- 
pealed, the  decree  is  affirmed. 

Affirmed  an  plaintiffs*  appeal.  Reversed 
on  defendant  Meis's  appeal. 


T.  B.  PERRY,  Appt., 

V, 

CASTNER  et  al. 
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1.  Poorer  st^en  m  mnnlelpal  corpora- 
tion to  establisb,  Tvlden,  narro^Ty  and 
repair  blsb^vara,  and  to  have  the  care, 
supervision,  and  control  of  them.  Includes 
authority  to  permit  areas  to  be  constructed 
In  the  sidewalks  to  furnish  access  to  base- 

NOTB. — As  to  right  to  make  excavations  un- 
der highways  generally,  see  Babbage  v.  Powers, 
14  L.  R.  A.  398,  and  note:  Smith  v.  McDow^ii^i 
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ments  of  abottinfr  bulldingB,  where  such  con-  I 
struction  has  been  put  upon  the  statute  for 
many  years,  and  the  custom  to  maintain  such 
areas  has  been  general. 
&  The  o-vmer  of  m  lot  abnttlnff  on  « 
street  cannot,  even  'VFlth  tbe  consent 
of  tbe  mnnldpnl  corporation,  con- 
■trnct  an  area  to  reach  his  basement  up- 
on the  sidewalk  in  such  a  manner  that  the 
approach  to  and  from  it  is  in  front  of  his 
neighbor's  property,  thereby  interfering  with 
trsTcl  in  front  of  such  property,  and  with 
the  Tlew  to  and  from  it. 

^(Jnne  15,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Monroe  County 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  the  maintenance  of  an  area  in  a 
sidewalk.    Reversed, 

Statement  by  Ladd,  J.: 

The  plaintiff  is  owner  of  lot  5  and  a  strip 
11  feet  wide  off  the  west  side  of  lot  6,  in 
block  11,  in  the  first  survey  of  the  city  of 
Albia,  having  a  north  frontage  on  Washing- 
ton street  of  44  feet.    Thereon  is  a  double 
two-story     brick     building     covering     the 
^ound  from  the  street  back  90  feet.    The 
first  story  is  divided  lengthwise  into  two 
rooms,  each  22  feet  in  width,  with  large 
show  windows  in  front,  used  by  tenants  for 
display  of  goods  and  wares*  to  attract  cus- 
tomers   and    draw    trade.     The    defendant 
Castner  was,  and  the  People's  Savings  Bank 
is  now,  the  owner  of  the  remaining  22  feet 
in  width  of  lot  6,  on  which  the  former  erect- 
ed a  two-story  brick  building,  also  running 
back  from  the  street  90  feet,  the  lower  story 
of  which  is  occupied  as  a  banking  house. 
Washington  street,  with  three  others,  forms 
the  boundary  of  the  public  square,  412% 
feet  square,  in  the  center  of  which  is  locat- 
ed the  courthouse  of  the  county,  and  the 
outer  line  of  these  streets  is  the  frontal  line 
of  business  houses  surrounding  it.     Imme- 
diately in  front  of  these  buildings  is  a  side- 
walk 12  feet  in  width  to  the  curbstone,  the 
remaining    space    being    paved    for    public 
travel.     During  the  past  summer  the  de- 
fendants nuuie  an  excavation  3  feet  wide  and 
S  or  9  feet  deep  along  the  entire  width  of  their 
building  for  a  down  stairway  to  the  base- 
ment undemeatK  This  open  space  is  walled 
up,  and  is  immediately  north  of  the  lot 
line,  and  in  the  ground  set  apart  for  the 
sidewalk.     All  of  it  is  covered,  save  about 
12  feet  to  the  west.    An  iron  railing  about 
3  feet  high  has  been  placed  along  the  east 
end  north  side  of  the  part  uncovered  to 
within  23  inches  of  the  line  of  the  walk  in 


front  of  plaintiff's  building,  and  defendant's 
stairway  opening  extends  to  within  10  Inches 
of  such  line.    The  plaintiff  alleged  that  this 
open  space,  with  the  railing  and  stairway, 
is  a  private  as  well  as  public  nuisance ;  that 
the  sidewalk  is  in  the  most  publicly  traveled 
portion  of  the  city;  that  it  is  often  crowded 
with  pedestrians;  that  property  about  the 
square  commands  a  high  rental  because  of 
the  location;  that  the  down  stairway,  open 
space,, and  railing  tend  to  shut  out  the  view 
of  plaintiff's  premises  which  was  formerly 
enjoyed  by  reason  of  the  width  of  the  side- 
walk;   that    defendants    now    of    necessity 
make  petitioner's  walk  a  landing  for  their 
stairway;  that  the  passage  of  persons  down 
and  up  the  stairAvay  over  plaintiff*s  side- 
walk, located  at  the  landing,  interferes  with 
the  free  and  iminterrupted  use  thereof  by 
plaintiff  and  his  tenants;  that  the  view  and 
prospect  of  plaintiff's  premises  is  thereby 
obstructed,  and  their  value  is  lessened,  by 
said  stairway  opening  and  railing;  that  the 
defendants  have  appropriated  part  of  the 
public  street  to  their  private  use;  and  plain- 
tiff prayed  that  they  be  restrained   from 
using  said  stairway  and  be  conunanded  to 
close  the  opening,  and  restore  the  sidewi^lkta 
the  condition  it  was  in  before  removal,,  The 
defendants  answered  ( 1 )    by  a  general  de- 
nial;  (2)  by  averring  that  before  the  oon^ 
struction   of  their   building   Castner^  ipetl^ 
tioned  the  mayor  and  city  council  of  Albioi 
for  permission  to  construct  the  stairway^ 
and  that  such  permission  was  imanimously 
granted,  in  pursuance  of  which  tbe  build- 
ing with  the  stairway  as  alleged  was  erect* 
ed;    (3)   by  alleging  that  plaintiff  had  re- 
cently constructed,  and  now  maintains,   a 
stairway  abutting  on  the  sidewalk  of  the 
public  square  similar  to  that  complained  of, 
and  more  dangerous  and  unsightly,  and  is 
thereby  estopped  from  maintaining  this  ac- 
tion;  and    (4)    that  the  stairway  is  abso- 
lutely essential  to  the  use  and  enjoyment 
of  defendant's  property,  and  constructed  ac- 
cording to  the  custom  prevailing  in  Albia. 
Thereupon  the  plaintiff  replied  (1)   by  ad- 
mitting the  application  to  the  mayor  and 
city   council   as  alleged,   but   averring   the 
consent  was  not  by  ordinance;    (2)   denied 
the  authority  of  the  city  council  to  permit 
the  appropriation  of  any  portion  of  the  side- 
walk to  private  use,  and  alleged  that  what- 
ever action  or  authority  the  city  council 
might  have  assumed  to  give  was   illegal, 
and  conferred  no  rights  on  defendants;   (3) 
admitted  that  he  had  constructed,  and  now 
maintains  a  down  stairway,  but  that  it  is 
not  upon  a  public  sidewalk  of  a  street,  and 


22  U  R.  A.  393 ;  and  Canandaigna  v.  Foster,  41 
L.  R.  A.  554. 

As  to  power  of  city  to  errant  right  to  con- 
•tmct  subway  under  street,  see  State  M  reU 
WL.R.A. 


St.  Louis  Underground  Service  Co.  v.  Murphy, 
34  L.  R.  A.  369,  and  twte;  also  State  ew  rel. 
National  Subway  Co.  v.  St  Louis,  42  L.  B.  A. 
113. 
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is  entirely  diaoonnected  from  anything  in- 
volved in  thifl  action.  The  defendants  de- 
murred to  the  first  two  counts  of  the  reply 
on  the  ground  that  the  city  had  full  au- 
thority to  grant  permission  for  the  c<m- 
struction  of  the  open  stairway  and  railing 
as  alleged,  and  to  the  third  count  for  that 
plaintiff  appeared  to  be  enjoying  privileges 
he  was  seeking  to  deny  others.  The  demur- 
rer to  the  third  count  was  overruled,  and 
that  to  the  first  two  counts  of  the  reply  was 
sustained.  As  plaintiff  elected  to  stand  on 
the  ruling,  his  petition  was  dismissed,  and 
he  appeals. 

Mr.  T.  B.  Perry  in  propria  persona, 

iMAdf  J.,  delivered  the  opinion  of  the 
eourt: 

For  the  purposes  of  the  ruling  on  the 
demurrer  the  allegations  of  the  pleadings 
in  so  far  as  they  assert  the  excavation  of 
the  opening  in  the  street,  the  construction 
of  the  down  stairway,  and  the  railing  about 
it,  and  that  these  occasioned  injury  to  plain- 
tiff distinct  from  that  to  the  general  pub- 
lic, must  be  accepted  as  true.  Possibly  some 
difficulty  may  be  experienced  in  the  proof; 
but  with  that  we  have  no  concern  at  this 
time.  The  sole  question,  then,  is  whether, 
conceding  the  facts  to  be  as  stated,  the  per- 
mission granted  by  the  city  coimcil  affords 
any  defense.  It  may  be  safely  laid  down  as 
a  general  rule  that  ''public  highways  be- 
long from  side  to  side  and  from  end  to 
end  to  the  public/'  and  "the  public  are  en- 
titled, not  only  to  the  free  passage  along 
the  highway,  but  to  a  free  passage  along  all 
of  it  not  in  actual  use  of  some  other  trav- 
eler." This  necessarily  includes,  not  only 
the  portion  made  use  of  by  wagons,  car- 
riages, and  the  like,  but  the  sidewalks  as 
well.  State  v.  Berdetta,  73  Ind.  185,  38 
Am.  Rep.  117;  Scopp  v.  St,  Louis,  117  Mo. 
131,  20  L.  R.  A.  783,  22  S.  W.  898.  The 
consensus  of  judicial  opinion  is  to  the  effect 
that  any  permanent  encroachment  on  a  pub- 
lic street  which  interferes  with  or  impedes 
its  free  use  for  travel  constitutes  a  nui-' 
sance.  8a/vage  v.  Salem,  23  Or.  381,  24  L. 
R.  A.  787,  37  Am.  St.  Rep.  688,  31  Pac.  832. 
The  temporary  use  of  streets  for  the  deposit 
of  building  material,  the  conveyance  of 
goods  by  tradesmen,  and  in  other  ways, 
need  only  be  adverted  to.  The  necessity  of 
such  encroachments  is  sufficient  for  their 
justification.  See  note  to  Callanan  v.  Gil- 
many  1  Am.  St.  Rep.  831 ;  Raymond  v.  Kese- 
berg,  84  Wis.  302,  19  L.  R.  A.  643,  54  N.  W. 
612.  Even  these  are  not  to  be  unreasonably 
prolonged.  But  obstructions  which  are  per- 
manent, and  interfere  with  the  free  and  un- 
impeded use  of  the  street,  although  enough 
space  may  be  left  for  the  passage  of  travel- 
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ers,  are  nuisances,  which  may  be  abated. 
Thus  a  show  case  in  front  of  a  store,  a  bay 
window    16   feet   above   the   sidewalk,   and 
projecting  over  it  3V^   feet,  a  fruit  stand 
encroaching  on  the  sidewalk,  a  show  board 
extending  11 14  inches  over  the  sidewalk  in 
front  of  a  shop,  a  log  in  the  street  at  the 
threshold  of  a  gate,  scales  for  private  use 
in  the  street,  have  all  been  declared  nui- 
sances.    See  above  note;   Iteimer*s  Appeal^ 
100  Pa.   182,  45  Am.  Rep.  373;  Costello  v. 
State,  108  Ala.  45,  35  L.  R.  A.  303,  18  So. 
820;  Barling  v.   West,  29  Wis,^307,  9  Am. 
Rep.   570;    Emerson   v.   Bahcock,   66   Iowa, 
257,  55  Am.  Rep.  273,  23  N.  W.  666.     The 
court  in  State  v.  Kean,  69  N.  H.  122,  48  L. 
R.  A.  102,  45  Atl.  256,  in  declaring  a  bay 
window  8   feet  above  the  sidewalk  an   ob- 
struction, said:  "The  public,  however,  is  en> 
titled  to  the  full  and  free  use  of  all   the 
territory  embraced  within  the  limits  of  a 
highway,  not  only  for  actual  passage,  but 
for  all  purposes  that  are  legitimately  inci- 
dent thereto.     Every  actual   encroachment 
upon  a  highway  by  the  erection  of  a  buildings 
or  fence  thereon,  or  any  other  permanent  or 
habitual  occupation  thereof,  is  an  invasion 
of  the  public  right,  even  though  it  does  not 
operate  as  an  actual  obstruction  to  public 
travel."     See»  generally,  as  to  things  over- 
hanging streets,  note  to  Hagerstoum  v.  Wit- 
mer,  39  L.  R.  A.  667.     The  people  are  en- 
titled to  make  use  of  all  parts  of  the  street. 
Ooodrioh  v.  Burlington,  C.  R,  d  N,  R.  Co^ 
103  Iowa,  412,  72  N.  W.  653.    In  a  reeent 
Indiana  case  the  court  declared  that  the 
permanent  and  exclusive  use  and  occupancy 
of  any  public  street  or  highway  by  any  per- 
son by  the  erection  or  maintenance  of  any 
structure  thereon,  beneath  or  above  its  sur- 
face, which  wrongfully  obstructs  such  street 
or  highway,  is  a  public  nuisance,  punishable 
as  a  misdemeanor.    Bybee  v.  State,  94  Ind. 
443,  48  Am.  Rep.  175.    These  general  prin- 
ciples arc  too  well  established  to  call  for  ait 
extended  citation  of  the  authority.  The  main 
ditliculty  arises  in  determining  whether   a- 
cellar  or  area  way  is  an  obstruction,  and. 
if  so,  whether  their  construction  may  be  per- 
mitted   by    municipal    authority.    In    this 
state  the  title  to  the  streets  is  in  the  city« 
and  by  f  751  of  the  Code  power  is  conferred 
upon  it  "to  establish,  lay  off,  open,  widen, 
straighten,  narrow,  vacate,  extend,  improve^ 
and  repair,  streets,  highways,"  etc.,  and  by 
§  753  it  is  given  "the  care,  supervision,  and 
control  of  all  public  highways,  streets,  ave- 
nues, alleys,  public  squares,  and  commons 
within  the  city,  and  shall  cause  the  same  to 
be  kept  open  and  in  repair  and  free  from 
nuisances."    But  for  the  custom  of  making 
use  of  part  of  the  streets  as  areas  for  light 
and  to  furnish  access  to  basements  since  the 
organization  of  the  state,  we  should  experi- 
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<'nGe  difficulty  in  the  interpretation  of  these 
t^taiutes.  For  more  than  fifty  years  cities 
and  towns  have  assumed  that  the  power  to 
(!flre  for,  supervise,  and  control  the  streets 
included  the  right  to  permit  their  reasonable 
use  by  abutting  owners  in  obtaining  access 
to  all  parts  of  their  property,  and  such  au- 
thority has  been  recognized  by  this  court. 
In  Davis  y.  Clinton,  50  Iowa,  685,  it  was 
held  that  an  area  could  not  be  constructed 
under  the  sidewalk  without  complying  with 
eonditions  imposed  by  the  city.  In  ^merson 
T.  Babeoek^  66  Iowa,  257,  55  Am.  Rep.  273, 
23  N.  W.  656,  though  scales  had  been  lo- 
cated by  permission  of  the  town,  as  this  was 
but  a  license,  the  court  held  it  might  order 
their  removed.  In  Day  y.  Mt,  Pleasant,  70 
Iowa,  193,  30  N.  W.  853,  the  court  re- 
marked: "We  know  of  no  rule  of  law  which 
forbids  the  construction  of  ways  in  the  side- 
walk to  cellars  under  adjacent  buildings." 
In  Keyes  r.  Cedar  Falls,  107  Iowa,  509, 
78  N.  W.  227,  is  found  this  language: 
** Areas  for  light  and  basement  windows  and 
descents  are  necessary  in  order  to  carry  on 
business  in  a  city;  and,  if  such  excavations 
are  properly  guarded  or  covered  after  com- 
pletion, they  do  not  in  themselves  constitute 
a  nuisance."  In  view  of  these  expressions, 
the  interpretation  put  on  the  statute  for 
many  years,  and  the  universal  use  of  the 
streets  close  to  buildings  for  areas  and  cel- 
lar stairways,  we  are  not  ready  to  say  that 
the  power  to  permit  them  is  not  included  in 
the  sections  of  the  Code  quoted.  Indeed, 
the  necessities  of  modem  life  demand  the  lo- 
cation of  many  obstacles  in  the  highway 
vhich  in  the  olden  time  would  not  have  been 
tolerated  even  in  the  King,  who,  according 
to  Blackstone,  might  not  license  purpres- 
tures.  8uch  are  the  poles  used  in  the  oper- 
ation of  telephone,  telegraph,  and  street- 
railway  systems;  the  curbstone,  parking, 
and  the  like.  In  the  congested  portions  of 
large  cities  the  use  of  basements  are  of  great 
value,  and  the  construction  of  area  ways 
^eems  to  be  a  necessity.  In  Oustafson  v. 
Hamm,  56  Minn.  344,  22  L.  R.  A.  565,  57 
N.  W.  1054,  the  court,  in  holding  a  private 
vtreet  railway  might  not  be  allowed  to  cross 
a  street,  distinctly  recognized  ''the  right  of 
an  abutting  owner,  under  certain  municipal 
regulations,  to  use  a  part  of  the  street  for 
areas  for  the  purposes  of  access  to  basements 
for  the  temporary  storage  of  building  ma- 
terial, for  laying  underground  pipes  to  con- 
nect with  water  and  gas  mains.  .  .  . 
These  are  all  really  included  in  the  general 
right  to  use  a  street  for  pjurposes  of  access 
to  the  abutting  premises,  and  have  been 
long  sanctioned  as  legitimate  street  uses." 
In  Jorgensen  ▼.  Squires,  144  N.  Y.  280,  30 
K.  E.  373,  the  cellar  way  projected  into  the 
sidewalk  a  distance  of  5  feet  from  the  build- 
«6L.R.A. 


ing,  and  the  court  held  permission  by  the 
city  to  be  implied  from  long  usage,  and  de- 
clared that  the  city,  under  its  ancient  char- 
ters and  the  consolidation  act  of  1882,  had 
the  power  to  grant  such  permission.  Don- 
neUy  v.  Rochester,  166  N.  Y.  315,  59  N.  E. 
989.  See,  contra,  Elliott,  Roads,  91  653, 
691;  Bmith  v.  MoDotcell,  148  111.  51,  22  L. 
R.  A.  393.  35  N.  E.  141. 

But  it  does  not  follow  that  the  municipality 
may  authorize  the  location  or  construction 
of  an  area  way  so  as  to  work  an  injury  to 
the  property  of  an  adjoining  owner.  While 
the  council  is  to  exercis^  control  over  the 
streets,  this  is  coupled  with  the  restriction 
that  in  doing  so  it  "shall  cause  the  same  to 
be  kept  open  and  in  repair  and  free  from 
-nuisances."  This  does  not  mean  that  noth- 
ing shall  be  allowed  in  the  street,  but  that 
the  street  shall  be  kept  free  from  obstacles 
which  impede  public  travel.  In  exercising 
control  over  the  streets,  however,  the  coun- 
cil ought  not  to  be  allowed  to  encroach  on 
private  rights.  The  abutting  owner  has  an 
interest  in  the  street  peculiar  to  his  situa- 
tion, and  distinct  from  any  he  may  claim  a» 
a  citizen  of  the  municipality.  Long  v.  Wil- 
son, 119  Iowa,  267,  60  L.  R.  A.  720,  97  Am. 
St.  Rep.  315,  93  N.  W.  282.  He  is  not  only 
entitled  to  freedoln  of  ingress  and  egress, 
but  to  all  the  advantages  of  a  street  main- 
tained as  the  law  directs.  This  includes 
the  view  incident  to  an  unobstructed  street. 
No  one  would  claim  for  the  city  the  right 
to  shut  this  off  by  suspending  a  placard  in 
front  of  a  building,  even  though  it  did  not 
interfere  with  travel.  On  this  ground,  the 
erection  of  bay  windows  projecting  in  the 
.street  so  as  to  cut -off  the  adjoining  owner's 
view,  even  though  authorized  by  the  city, 
has  been  enjoined.  John  Anis field  Co.  v. 
Edvoard  B,  Grossman  d  Co,  98  111. 
App.  180.  The  method  adopted  in  ob- 
structing the  view  is  not  material.  See 
Snyder  v.  Ft,  Madison  Street  R.  Co, 
105  Iowa,  284,  41  L.  R.  A.  345,  75  N. 
W.  179.  The  street  is  not  kept  open  as  ex- 
acted by  law  wlien  tliis  is  done.  In  the  in- 
stant case  the  petition  alleges  that  the  up- 
per step  of  the  stairway  is  within  10  inchea 
and  the  railing  within  23  inches  of  the  lot 
line.  This,  of  necessity,  makes  of  the  walk 
in  front  of  plaintiff's  premises  a  landing 
place  for  those  going  to  and  from  the  defend- 
ant's basement.  In  other  words,  the  defend- 
ant is  not  content  with  appropriating  a 
portion  of  the  street  in  front  of  its  own  lot 
in  order  to  obtain  access  to  its  basement,  but 
insists  upon  the  right  to  a  part  of  that  in 
front  of  the  plaintiff's  building.  The  use 
of  such  w^alk  as  a  landing  place  may  at 
times  as  effectually  cut  off  the  view  from  his 
window  as  the  construction  of  a  bay  window 
or  other  projection  near  it,  or  the  erection 
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of  a  telephone  pole  in  front  of  it.  Possibly, 
as  to  people  coming  from,  and  returning 
toward  the  direction  of  plaintiff's  store 
building,  there  may  not  be  just  cause  of 
complaint;  but  even  then  this  travel  would 
likely  draw  closer  to  his  show  window. 
Those  coming  from  the  opposite  direction 
would  necessarily  come  to  the  walk  in  front 
of  his  window  in  turning  to  go  down  or  up- 
on coming  up  to  go  away,  and  thereby  ob- 
struct the  view  from  within  and  of  travelers 
along  the  street  from  without.  While  we 
are  inclined,  because  of  long  usage,  to  up- 
hold the  reasonable  use  of  a  street  in  front 
of  a  lot  for  area  ways  and  for  access  to  the 
basements,  when  this  will  not  impede  travel, 
we  are  not  ready  to  say  that,  even  by  con- 
sent of  the  city,  the  owner  of  a  lot  may,  in 
addition  thereto,  also  appropriate  for  such 
purposes  a  portion  of  the  street  in  front  of 
his  neighbor's  property,  to  the  injury  of  the 
latter.  Wliether  injury  results  in  a  particu- 
lar case,  and  to  what  extent,  necessarily  de- 
pends somewhat  upon  the  amount  of  travel 
on  the  street,  and  especially  up  and  down 
the  cellar  way.  For  the  purposes  of  this 
case  it  is  enough  that  such  injury  is  alleged. 
It  should  be  added  that  the  permission  of 
the  city  was  merely  to  construct  the  area 
way  without  reference  to  the  manner  of  con- 
struction. 

We  conclude  that  the  demurrer  should 
liave  been  overruled.    Reversed* 


Lillian  WHITE 
r. 

BROTHERHOOD    OF    AMERICAN    YEO- 
MEN. 


Florence    H.    EASTER,    Intervener,    Appt, 
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A  divorce  does  not  termin«te  tlie  rlfflits 
of  tlie  'vroman  in  a  benefit  certificate  on 
tlie  man's  life  wliere  it  is  made  payable  to 
her  by  name  and  the  statutes  permit  such 
certificate  to  be  Issued  in  favor  of  the  wife 
or  legatee,  while  no  attempt  is  made  to 
change  the  beueficiary  after  the  divorce. 

(June  8,  1904.) 

APPEAL  by  intervener  from  a  judgment 
of  the  District  Court  for  Jasper  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  enforce  pajTnent  of  the  amount  alleged  to 
be  due  on  a  mutual  benefit  certificate.  Re- 
versed. 

NoTK. — As  to  effect  of  divorce  on  wife's  right 
to  Insurance  on  husband's  life,  see  also  Over- 
hiser  v.  Mutual  L.  Ins.  Co.  60  L.  &.  A.  552, 
and  note. 
00  L.  R.  A.      " 


Statement  by  Sherurin,  J.s 

The  defendant  is  a  mutual  benefit  ass<v 
ciation  organized  under  the  laws  of  this 
state.  A.  J.  White  held  a  certificate  of 
membership  therein,  by  the  terms  of  which 
the  defendant  undertook  to  pay  to  Florence 
H.  White,  who  was  then  his  wife,  the  sum 
of  $1,000  upon  his  death.  Thereafter  Flor- 
ence H.  White  was  divorced  from  the  mem- 
ber, A.  J.  White,  and  he  married  the  appel- 
lee herein.  He  died  without  having  changed 
his  beneQciary,  and  Lillian  White,  his  wid- 
ow, brought  this  suit  to  recover  on  the  cer- 
tificate. Florence  H.  Easter,  formerly 
Florence  H.  White,  who  was  named  as  the 
beneficiary,  intervened,  claiming  under  the 
terms  of  the  certificate.  The  intervener's 
demurrer  to  the  petition  was  overruled,  and 
appellee*s  demurrer  to  the  petition  of  inter- 
vention was  sustained.  The  intervener  ap- 
peals. 

Mr.  E.  E.  Blanokard,  for  appellant: 

The  policy  was  payable  to  Florence  H. 
White,  related  to  the  member  as  wife.  The 
last  clause  is  descriptive  of  the  beneficiary 
only. 

Overhiser  v.  Overhwer,  63  Ohio  St.  77,  60 
L.  R.  A.  555,  81  Am.  St.  Rep.  612,  57  N*.  £. 
965;  Courtoia  v.  Grand  Lodge,  A.  0.  V.  TV. 
135  Cal.  652,  87  Am.  St.  Rep.  137,  67  Pac 
970. 

If  the  by-laws  of  a  benefit  society  provide 
that  the  beneficiary  shall  be  one  or  more 
members  of  his  family,  or  someone  related 
to  him  by  blood,  or  ''who  shall  be  dependent 
upon  him,"  such  provision  must  be  con- 
strued as  referring  to  the  relationship  at 
the  date  of  the  certificate,  and  a  designation 
of  a  beneficiary,  valid  at  its  inception,  so  re- 
mains, although  such  relationship  has 
ceased  by  divorce  or  otherwise  stipulated 
in  the  contract  of  membership. 

Courtoia  v.  Grand  Lodge ,  A.  0.  U.  W.  135 
Cal.  552,  87  Am.  St.  Rep.  137,  67  Pac.  970; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457,  24  L.  ed.  251 ;  Overhiser  v.  Over- 
hiser, 63  Ohio  St.  77,  50  L.  R.  A.  555,  81 
Am.  St.  Rep.  612,  57  N.  E.  965. 

The  assured  is  strictly  bound  to  make  the 
change  in  exactly  the  manner  laid  down. 

Couriois  v.  Grand  Ijodge,  A.  O.  U.  TT. 
135  Cal.  552,  87  Am.  St.  Rep.  137,  67  Pac. 
970;  Wendt  v.  Iowa  L.  of  H.  72  Iowa,  082, 
34  N.  W.  470;  Stephenson  v.  Stephenson^ 
04  Iowa,  634,  21  N.  W.  19. 

The  beneficiary  has  a  right  to  the  pro- 
ceeds of  the  certificate,  subject  only  to  the 
right  of  the  member  to  change  the  benefi- 
ciary, according  to  the  t^rms  of  the  by-laws, 
which  are  a  part  of  the  contract. 

Mellows  v.  Mellows,  61  N.  H,  137;  Cole- 
man v.  Supreme  Lodge,  K.  of  H.  18  Mo. 
App.  189;  }yendt  v.  Iou?a  L.  of  E,  72  Iowa, 


1W4. 


White  v.  Bbothehhood  of  American  Yeomen. 


105 


682,  34  N.  W.  470;  Holland  v.  Taylor,  111 
Ind.  121,  12  N.  E.  110;  8iepken8on  y. 
Stephenson,  04  Iowa,  534,  21  N.  W.  19; 
Hotel'Men'8  Mut.  Ben,  Asao,  v.  Brown,  33 
Fed.  11. 

This  makes  the  interest  of  the  beneficiary 
an  expectancy;  but  this  expectancy  becomes 
vested  at  death,  unless  the  member  has,  in 
the  manner  prescribed,  defeated  it  by  the 
affirmative  act  of  changing  the  beneficiary. 

Ireland  v.  Ireland,  25  N.  Y.  Week.  Dig. 
335,  42  Hun,  212;  MellovcB  ▼.  MeUotos,  61 
N.  H.  137;  Niblack,  Ben.  Soc.  pp.  218,  415. 

If  the  intervener  was  the  wife  when  made 
the  beneficiary,  she  had  an  insurable  interest 
in  the  life  of  her  husband,  and,  if  there  was 
an  adequate  insurable  interest  at  the  incep- 
tion of  the  contract,  the  same  is  not  avoided 
because  of  a  cessation  of  the  insurable  inter- 
est. 

Courtois  V.  Orand  Lodge,  A.  O,  U.  W.  135 
Gal.  552,  87  Am.  St.  Rep.  137,  07  Pac.  970; 
Connecticut  Mut.  L.  Ins,  Co,  v.  Schaefer,  04 
U.  S.  467,  24  L.  ed.  251 ;  Rawls  v.  Ameri- 
can Mut.  L,  Ins.  Co,  27  N.  Y.  282,  84  Am. 
Dec  280;  Scott  v.  Dickson,  108  Pa.  0,  56 
Am.  Rep.  192;  Corson's  Appeal,  113  Pa.  438, 
57  Am.  Rep.  479,  6  Atl.  213;  Central  Nat. 
Bank'r.  Hume,  128  U.  S.  195,  32  L.  ed.  370, 
9  Sup.  Ct.  Rep.  41;  Overhiser  v.  Overhiser, 
63  Ohio  St  77,  50  I£  R.  A.  555,  81  Am.  St. 
Rep.  612,  57  N.  E.  965;  Bacon,  Ben.  Soc  % 
253;  Sides  v.  Knickerbocker  L,  Ins,  Co,  16 
Fed.  650. 

No  one  but  the  assured  had  any  control 
over  this  expectancy,  and  he  failed  to  exer- 
cise that  control. 

Said  expectancy  becomes  a  vested  right  by 
the  death  of  .the  assured. 

Wendi  V.  /otca  L,  of  H.  72  Iowa,  686,  34 
N.  W.  470. 

When  a  married  woman  is  named  as  ben- 
eficiary in  a  policy  of  insurance  on  the  life 
of  her  husband,  she  is  entitled  to  the  pro- 
ceeds of  the  policy,  notwithstanding  a  di- 
vorce obtained  by  her  before  his  death. 

Connecticut  Mut,  L.  Ins.  Co,  v.  Schaefer,  94 
U.  S.  457,  24  L.  ed.  251 ;  Masonic  Mut,  Re- 
lief Asso,  V.  McAuley,  2  Mackey,  70;  Mc- 
Kee  V.  Phosnix  Ins,  Co.  28  Mo.  383,  75  Am. 
Dec.  129;  Sides  v.  Knickerbocker  L.  Ins.  Co. 
16  Fed.  650;  Overhiser  y.  OverfUser,  63  Ohio 
St.  77,  60  L.-R.  A  555,  81  Am.  St.  Rep.  612, 
57  N.  E.  965 ;  Courtois  v.  Orand  Lodge,  A,  O. 
V.  W.  136  Cal.  552,  87  Am.  St.  Rep.  137,  67 
Pac.  970;  Overhiser  v.  Overhiser,  14  Colo. 
App.  1,  59  Pac.  75;  Wist  v.  Qrand  Lodge  A, 
0.  V.  W,  22  Or.  271,  29  Am.  St.  Rep.  603, 
29  Pac.  610;  Masonic  Mut.  Ben.  Soc.  v. 
Burkhart,  110  Ind.  192,  10  N.  E.  79,  11  N.  E. 
449. 

The  provisions  of  the  constitution  and  by- 
laws of  a  benefit  association  constitute  a 
part  of  the  contract,  and  from  these  and  the 
ec  L.  R.  A. 


beneficiary  certificate  must  be  gathered  every 
right  of  assured  and  beneficiary,  and  the 
rights  of  the  parties  must  be  measured  and 
determined  by  the  contract  itself;  and,  in  so 
doing,  the  usual  rules  of  construction  ap- 
plied to  contracts  generally  must  be  ob- 
served. 

Chartrand  t.  Brace,  16  Ck)lo.  22,  12  L.  R. 
A.  209,  25  Am.  St.  Rep.  236,  26  Pac.  152; 
Supreme  Council,  R.  T,  of  T,  v.  Curd,  111  111. 
288;  Worley  v.  "Northviestem  Masonic  Aid 
Asso.  10  Fed.  227 ;  Qolden  Star  Fraternity  v. 
Martin,  50  N.  J.  L.  207,  36  Atl.  908;  Ba- 
con, Ben.  Soc.  ^  177. 

Mr,  A.  F.  Brown  for  appellee. 

Sherwim,  J.,  delivered  the  opinion  of  the 
court: 

As  will  be  noticed  from  the  facts  stated, 
the  contest  is  between  the  widow,  Lillian 
White,  and  the  divorced  wife,  who  is  the 
beneficiary  named  in  the  certificate,  and  who 
was  at  the  time  it  was  issued  the  wife  of  A. 
J.  White. 

The  undertaking  of  the  contract  was  to 
pay  the  sum  therein  named  to  Florence  H. 
White  related  to  the  member  as  wife.  Sec- 
tion 1824  of  the  Code  provides  as  follows: 
"No  fraternal  association  created  or  organ- 
ized  under  the  provisions  of  this  chapter 
shall  issue  any  certificate  of  membership  to 
any  person  under  the  age  of  fifteen  years, 
nor  over  the  age  of  sixty-five  years,  nor  im- 
less  the  beneficiary  under  said  certificate 
shall  be  the  husband,  wife,  relative,  legal 
represeirtative,  heir,  or  legatee  of  such  mem- 
ber." One  of  the  expressed  objects  of  the 
defendant  association  was  to  bestow  sub- 
stantial financial  benefits  ''upon  .  .  • 
the  family,  widow,  heirs,  blood  relation,  and 
such  others  as  may  be  permitted  by  the  laws 
of  the  state  wherein  this  brotherhood  shall 
operate,"  and  its  constitution  and  by-laws 
permitted  a  change  of  beneficiaries  upon 
certain  conditions.  Wlien  the  certificate 
was  issued  the  appellant  was  the  wife  of  A 
J.  White,  and  was  one  of  the  class  of  per- 
sons designated  by  the  statute  and  by  the 
laws  of  the  order  as  a  competent  beneficiary. 
The  statement  that  she  was  related  to  the 
member  as  wife  was  descriptive  of  her  re- 
lation to  him,  and. did  not  in  itself  provide 
for  payment  to  his  widow  only.  Overhiser 
V.  Overhiser,  63  Ohio  St.  77,  50  L.  R.  A. 
552,  81  Am.  St.  Rep.  612,  57  N.  E.  965; 
Courtois  V.  Grand  Lodge,  A,  0,  U,  W.  135 
Cal.  552,  87  Am.  St.  Rep.  137,  67  Pac.  970. 

The  statute  provides  only  for  the  relation- 
ship that  shall  exist  when  the  certificate  is 
issued,  and  does  not  in  words,  or  by  fair  im- 
plication, limit  payment  to  those  only  who 
occupy  such  relation  at  the  time  of  death. 
It  was  the  evident  intent  of  the  legislature 
to  prohibit  anything  in  the  nature  of  gam- 
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bling  contracts,  and  to  so  limit  the  benefi- 
ciaries as  to  accomplish  such  a  result.  Un- 
der the  statute  and  under  the  laws  of  the 
order  the  member's  legatee  may  be  his  bene- 
ficiary, and  this  without  reference  to  who 
the  legatee  may  be.  A  person  may  will  his 
property  as  he  pleases,  and  it  is  therefore 
evident  that  the  statute  was  not  intended  to 
limit  beneficiaries  to  those  for  whom  the 
law  would  provide  in  the  absence  of  a  last 
will  and  testament.  When  the  certificate 
was  issued,  ftie  beneficiary  being  one  of  the 
class  named  by  the  statute  and  by  the  laws 
of  the  order^  it  created  a  valid  contract  with 
the  member,  agreeing  to  pay  the  sum  there- 
in named  to  the  named  beneficiary.  True, 
the  memlier  had  the  right  to  change  his  ben- 
eficiary, but  he  did  not  do  so,  nor  attempt 
to  do  so,  and  we  see  no  reason  why  we 
should  change  the  contract  and  deprive  the 
appellant  of  the  provision  which  was  thus 
made  for  her.  It  is  a  well-recognized  rule 
"'that  a  policy  of  life  insurance  or  a  desig- 
nation of  a  beneficiary,  valid  in  its  incep- 
tion, remains  so  although  the  insurable 
interest  or  relationship  of  the  beneficiary 
has  ceased,  unless  it  is  otherwise  stipulated 
in  the  contract."  Bacon,  Ben.  Soc.  S  253; 
Cannectieui  Mut.  L.  Ins,  Co.  t.  Sohaefer,  94 
U.  8.  457,  24  L.  ed.  251. 

This  rule  has  been  held  not  to  obtain, 
however,  where  the  beneficiaries  are  re- 
stricted to  the  family,  relations,  or  depend- 
ents, as  was  the  case  in  Tyler  v.  Odd  Fel- 
lotos'  Mut.  Relief  Asso.  145  Masft.  134,  13  N. 
E.  360,  relied  upon  by  the  appelfee.  There 
it  was  stipulated  that  payment  should  be 
made  to  the  person  designated  by  the  mem- 


ber, ''provided  such  person  was  an  heir  or 
member  of  decedent's  family."  This  limita- 
tion was  held  to  be  controlling,  and  the 
wife,  who  was  named  as  beneficiary  and  had 
been  divorced,  not  being  an  heir  or  member 
of  the  family  of  the  deceased  at  the  time  of 
his  death,  was  held  incompetent  as  a  benefi- 
ciary, and  recovery  was  for  that  reason 
alone  denied.  Had  the  certificate  before  us 
been  in  terms  payable  to  the  wife  or  to  the 
widow  of  the  deceased,  we  think  a  divorce 
would  have  excluded  the  then  wife,  because 
of  the  absence  of  such  relationship  at  the 
time  of  death,  but  we  have  an  entirely  dif- 
ferent case  to  deal  with.  It  is  also  worthy 
of  notice  that  Mr.  White  made  no  effort  to 
change  his  beneficiary,  although  he  had  the 
right  to  do  so,  and  knew  that  his  former 
wife  vrtiB  expressly  named  as  his  beneficiary 
in  the  certificate.  A  married  woman  named 
as  beneficiary,  in  a  policy  of  insurance  on 
the  life  of  her  husband,  is  entitled  to  the 
proceeds  of  the  policy,  notwithstanding  a  di- 
vorce obtained  by  her  before  his  death.  Coti- 
neoticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U. 
S.  457,  24  L.  ed.  251;  Overhiser  v.  Over- 
hiser,  63  Ohio  St.  77,  50  L.  R.  A.  552,  81 
Am.  St.  Kep.  612,  57  N.  E.  965;  Courtois  v. 
Grand  Lodge,  A,  O.  U.  W.  135  Cal.  552,  87 
Am.  St.  Rep.  137,  67  Pac.  970;  McOrew  v. 
Mutual  L.  Ins.  Co.  132  Cal.  85,  84  Am. 
St.  Rep.  20,  64  Pac.  103;  Overhiser  v. 
0i>erhi8€r,  14  Colo.  App.  1,  59  Pac.  75;  Ba- 
con, Ben.  Soc.  9  253. 

We  reach  the  conclusion  that  the  demur- 
rers were  wrongly  sustained,  and  the  judg- 
ment is  reversed. 
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^A  pnbllc  acliool  teaclier,  ^vbo,  for  the 
purpose  of  anietins  the  pnplls  and 
preparing:  them  for  their  revnlar 
•tndles  repeats  the  Lord's  Prayer  and  the 
Twenty-Third  Psalm  as  a  mominc  exercise, 
without  commenf  or  remark,  in  which  none 
of  the  pupils  are  required  to  participate,  is 
not  coDductlnj;  a  form  of  religious  worship, 
or  teaching  sectarian  or  religious  doctrine. 

(April  9,  1904.) 
^Headnote  by  Greknb,  .T. 

NoTK.— %A8  to  reading  of  Bible  Id  schools,  see 
also,  in  this  series.  State  e^  rel.  Weiss  y.  Dis- 
trict Board,  7  L.  R.  A.  330:  Pfelffer  v.  Board 
of  Education,  42  L.  R.  A.  536 ;  and  State  em  rel. 
Freeman  t.  Scheye,  59  L.  R.  A.  927. 
06  L.  R.  A. 


ERROR. to  the  District  Court  for  Shaw- 
nee County  to  reyiew  a  judgment  in 
fayor  of  defendant  in  a  mandamus  proceed- 
ing to  compel  the  admission  of  plaintiff's  son 
into  the  public  schools.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  OTermyer,  G.  C.  Clem- 
ens, and  N.  B.  Arnold*  for  plaintiff  in  er- 
ror: 

All  persons  are  exempt  from  enforced  at- 
tendance upon  worship. 

Bill  of  Rights,  S  7. 

The  daily  exercise,  consisting  of  supplica- 
tion and  praise  to  the  Deity  in  the  form  of 
a  recitation  of  Scripture  and  of  absolute  and 
unqualified  prayer,  was  a  religious  cere- 
mony, a  religious  exercise,  and  was  intended 
to  impress  the  pupils  with  the  religious 
ideas  to  be  conveyed  by  such  proceedings. 
It  was  not  only  religious,  but  it  was  sec- 
tarian within  tiie  meaning  of  the  law;  for 
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while  no  sect  was  mentioned,  the  whole  pur- 
pose and  effect  of  the  proceeding  was  to  ed- 
ueate  the  pupils  in  Protestant  ideas  and  sen- 
timents of  religion. 

Kan.  Const,  art.  6,  S  8;  Spencer  v.  Joint 
S^iool  Dist.  No.  6,  15  Kan.  259,  22  Am.  Rep. 
268;  FeieelY. First  German  Hoc.  9  Kan.  592; 
EfkOcney  v.  Vawter,  39  Kan.  615, 18  Pac.  699 ; 
Anderson  y.  Wellingtonf  40  Kan.  177,  2  L. 
£.  A.  110,  10  Am.  St.  Rep.  175,  19  Pac.  719; 
Hamriton  y.  Brophy,  59  Kan.  1,  40  L.  R.  A. 
721,  51  Pac.  883. 

Neither  the  Protestant  religion,  the  Cath- 
olic religion,  the  Christian  religion,  nor  any 
religion,  is  any  part  of  the  law.  Legally 
this  is  not  a  Christian  country;  it  is  a  hu- 
man country. 

1  Story,  Const  4th  ed.  8  622;  4  Bl.  Com. 

Our  fathers,  when  they  laid  the  founda- 
tions of  oiir  free  institutions,  esteemed  the 
separation  of  the  spiritual  from  the  tem- 
poral power  a  matter  of  the  greatest  im- 
portance. 

2  Story,  Const.  4th  ed.  81  1876-1879; 
'ijooley.  Const.  Lim.  3d  ed.  8  469;  Bloom  v. 
Riokarda,  2  Ohio  St.  387;  McOatrick  v. 
TTmoa,  4  Ohio  St.  571 ;  Board  of  Education 
Y.  Minor,  23  Ohio  St.  211,  13  Am.  Rep.  233. 

The  reading  of  the  Bihle  in  the  public 
schools  19  worship. 

Stat€  «9  rel  Weiss  y.  District  Board,  76 
1¥i8.  177,  7  L.  R.  A.  330,  20  Am.  St.  Rep. 
41.  44  N.  W.  967 ;  State  ew  rel.  Freeman  v. 
Scheve,  05  Neb.  853,  59  L.  R.  A.  927,  91  N. 
W.  846,  93  N.  W.  169. 

The  maxim  that  Christianity  is  a  part  of 
the  common  law  has  been  frequently  re- 
peated by  judges  and  text  writers.  Its  true 
and  only  sense  is  that  the  law  will  not  per- 
mit the  essentia]  truths  of  revealed  religion 
to  be  ridiculed  and  reviled. 

2  Campbell,  Lives  of  the  Chief  Justices,  p. 
513. 

If  Christianity  is  a  municipal  law,  in  the 
proper  sense  of  the  term,  as  it  must  be  if  a 
part  of  the  common  law,  every  person  is  lia> 
ble  to  be  punished  who  refuses  to  embrace 
its  doctrines  and  follow  its  precepts;  and  if 
it  must  be  conceded  that  in  this  sense  the 
maxim  is  untrue,  it  ceases  to  be  intelligible; 
since  a  law  without  a  sanction  is  an  ab- 
surdity in  logic,  and  a  nullity  in  fact. 

Andrew  v.  New  York  Bible  d  Prayer  Book 
Soe.  4  Sandf.  182 ;  Ew  parte  Newman,  9  Cal. 
514 ;  State  ex  rel.  Nevada  Orphan  Asylum  v. 
Ballock,  16  Nev.  873. 

Protestantism,  as  distinguished  from  oth- 
er branches  of  Christianity,  is  a  sect,  and 
Christianity,  as  distinguished  from  other  re- 
ligions, is  a  sect. 

King  James's  version  of  the  Bible  is  sec- 
tariarn'in  its  tendency.  In  fact,  each  version 
«6L.R.  A.  • 


of    the    Bible    extant    is    sectarian    in    its 
tendency. 

State  ex  rel,  Weiss  v.  District  Board,  76 
Wis.  177,  7  L.  R.  A.  330,  20  Am.  St.  Rep.  41, 
44  N.  W.  967. 

The  religious  freedom  guaranteed  by  our 
Constitution  means  absolute  personal  inde- 
pendence therein. 

Feizel  v.  First  German  Soc,  9  Kan.  692 ;  4 
Sparks's  Franklin,  271;  Harrison  v.  Brophy, 
59  Kan.  5,  40  L.  R.  A.  721,  51  Pac.  883; 
Spencer  v.  Joint  School  Dist.  No.  6,  15  Kan. 
259,  22  Am.  Rep.  268;  Hackney  v.  Vaicter, 
39  Kan.  615,  18  Pac.  699;  Reynolds  y. 
United  States,  98  U.  S.  162,  25  L.  ed.  249. 

Mandamus  is  the  proper  remedy  to  restore 
the  plaintifTs  child  to  the  privileges  of  the 
public  school. 

Oshorn  v.  Russell,  64  Kan.  507,  68  Pac 
60;  Knox  v.  Board  of  Education,  45  Kan. 
152,  11  L.  R.  A.  830,  25  Pac.  616;  Board  of 
Education  v.  Tinnon,  26  Kan.  1. 

On  petition  for  rehearing. 

That  the  so-called  general  exercises  were 
religious  exercises,  cannot  be  successfully 
questioned. 

Bible  reading  alone  in  the  ocHnmon 
schools,  without  prayer,  is  contrary  to  the 
rights  of  conscience,  and  constitutes  seo- 
tarian  instruction. 

State  ex  rel.  Weiss  v.  District  Board,  76 
Wis.  177,  7  L.  R.  A.  330,  20  Am.  St.  Rep.  41, 
44  N.  W.  967;  Stai^  ex  rel.  Freeman  ▼. 
Scheie,  65  Neb.  853,  59  L.  R.  A.  927,  91  N. 
W.  846,  93  N.  W.  169 ;  State  ex  rel,  Nevada 
Orphan  Asylum  v.  Hallock,  16  Nev.  373. 

Messrs,  D,  E.  Palmer,  and  Gleed, 
Ware,  ft  01eed«  with  Mr.  J.  !*•  Hunt,  for 
defendant  in  error: 

The  court  will  not,  in  an  action  of  man- 
damus, take  the  management  of  the  schools 
from  the  school  officers,  and  say  that  this 
pupil  may  study  at  such  and  such  a  time, 
and  this  one  need  not  study  at  such  a  time, 
and  that  the  other  one  need  not  obey  the  or- 
ders of  the  school  officials  during  such  a 
period.  The  writ  of  mandamus  only  issues 
when  there  is  a  clear  and  specific  legal  right 
to  be  enforced,  or  a  duty  that  ought  to  be, 
and  can.be,  performed,  and  where  there  is  no 
other  specific  and  adequate  legal  remedy. 

The  right  which  it  is  sought  to  protect 
must,  therefore,  be  clearly  established,  and 
the  writ  is  never  granted  in  doubtful  cases. 

High,  Extr.  Legal  Rem.  8  9;  Martin  v. 
Ingham,  38  Kan.  641,  17  Pac.  162;  House- 
holder V.  Moirill,  55  Kan.  317,  40  Pac.  664 ; 
St,  Louis  d  S,  F.  B,  Co.  v.  Shinn,  60  Kan. 
Ill,  55  Pac.  346. 

Not  only  were  the  Colonists  at  the  time  oi 
the  Revolution  an  extremely  religious  peo- 
ple, and  a  Christian  people,  but — the  very 
language  of  our  own  Constitution — ^the 
"right  to  worship  God  according  to  the  dio* 
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taies  of  conscience"  was  used  to  define  re- 
ligious toleration  as  it  existed  at  a  time 
when  there  was  universally  a  religious  quali- 
fication for  the  right  to  vote  or  hold  office, 
and  when  a  failure  to  attend  ''meeting"  was 
punishable  by  fine  and  imprisonment. 

1  Harper,  £nc.  of  U.  S.  History,  p.  55; 
Hosmer,  Life  of  Samuel  Adams,  chap.  13. 

The  words  of  the  Constitution  did  not 
mean,  and  never  have  meant,  that  nonsec- 
tarian  Christianity  and  morality  shall  never 
receive  any  incidental  benefit,  recognition, 
or  encouragement  from  the  law ;  they  simply 
mean  that  there  shall  be  no  active  persecu- 
tion on  account  of  religious  belief  or  mode 
ot  worship. 

Christianity  is  necessary  to  free  govern- 
ment. Without  it  free  government  cannot 
exist. 

State  V.  O'Rourk,  36  Neb.  614,  17  L.  R. 
A.  830,  53  N.  W.  693;  Updegraph  v.  Com, 

11  Serg.  &  R.  406;  Zeisiceiss  v.  James,  63 
Pa.  466,  3  Am.  Rep.  568;  Harper's  Month- 
ly, July,  1872,  p.  220;  Lindenmuller  v.  Peo- 
plCy  33  Barb.  661;  Story,  Const.  §  1873. 

With  the  common  law,  and  as  an  integral 
part  of  it,  we  have  the  Christian  religion. 

Vidal  V.  Philadelphia,  2  How.  198,  11  L. 
ed.  234;  Updegraph  v.  Com.  11  Serg.  &  R. 
400;  Shover  v.  State,  10  Ark.  263;  State  v. 
Chandler,  2  Harr.  (Del.)  563;  Lindentnuller 
V.  People,  33  Barb.  661. 

The  American  people  are  a  Christian  peo- 
ple. 

People  V.  Ruggles,  8  Johns.  290,  5  Am. 
Dec.  336;  Richmond  v.  Moore,  107  111.  429, 
47  Am.  Rep.  445;  Lindenmuller  v.  People, 
33  Barb.  563;  Updegraph  v.  Com.  11  Serg. 
&  R.  407;  State  v.  Amhs,  20  Mo.  216;  State 
V.  O'Rourk,  36  Neb.  614.  17  L.  R.  A.  830, 
63  N.  W.  594;  Church  of  Holy  Trinity  v. 
United  States,  143  U.  S.  467,  36  L.  ed.  231, 

12  Sup.  Ct.  Rep.  511. 

When  the  convention  met  which  framed 
the  present  Constitution  for  seventy  years 
its  members  had  lived  under  a  government 
which,  but  for  Christianity,  could  not  have 
existed.  For  seventy  years  they  had  lived 
under  state  Constitutions  containing  re- 
ligious-freedom provisions  similar  -to  those 
in  the  Constitution  which  they  framed,  yet, 
under  none  of  these  had  the  right  to  read 
the  Bible,  or  reverently  to  recognize  the 
Christian  religion  in  the  public  schools, 
ever  been  doubted. 

Provisions  hostile  to  the  Christian  re- 
ligion could  not  be  expected  in  the  Constitu- 
tion framed  by  such  a  convention  and  adopt- 
ed by  such  a  people. 

Church  of  Holy  Trinity  v.  United  States, 
143  U.  S.  471,  36  L.  ed.  232,  12  Sup.  Ct. 
Rep.  611;  Pfeiffer  v.  Board  of  Education, 
118  Mich.  600,  42  L.  R.  A.  536,  77  N.  W. 
250;  Lindenmuller  v.  People,  33  Barb.  561. 
66  L.  R.  A. 
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The  provisions  and  recitals  of  the  instru- 
ment very  clearly  recognize  some  of  the^ 
fundamental  principles  of  the  Christian  re- 
ligion, and  are  certainly  very  far  from  ig* 
noring  God  as  the  Supreme  Ruler  and  Judge 
of  the  Universe,  and  the  Christian  religion 
as  the  religion,  of  the  people. 

Lindenmuller  v.  People,  33  Barb.  648; 
Church  of  Holy  Trinity  v.  United  States,. 
143  U.  S.  467,  36  L.  ed.  231,  12  Sup.  Ct. 
Rep.  511;  Vidal  v.  Philadelphia,  2  How. 
183,  11  L.  ed.  227;  People  v.  Ruggles,  & 
Johns.  290,  5  Am.  Dec.  335;  State  ex  reL 
Weiss  v.  District  Board,  76  Wis.  177,  7  L. 
R.  A.  330,  20  Am.  St.  Rep.  41,  44  N.  W. 
974;  Spiller  v.  Wobum,  12  Allen,  128; 
Cooley,  Const.  Lim.  6th  ed.  p.  578;  Steven- 
son v.  Hanyon,  7  Pa.  Dist.  R.  685. 

There  is  a  distinction  between  "religion 
on     the    one    hand,    and    "sectarianism, 
"forms  of  worship,"  "modes  of  Worship,"  on 
the  other. 

Cooley,  Const.  Lim.  6th  ed.  p.  578 ;  Lieber, 
Civil  Liberty  &  Self-Government,  1853,  p, 
97;  Story,  Const.  |  1871. 

The  right  to  worship  God  according  to- 
the  dictates  of  conscience  is  not  infringed 
by  the  requirement  of  a  religious  qualifica- 
tion, or  by  taxation  for  religious  purposes,, 
or  by  the  establishment  of  a  state  churchy 

Pfeiffer  v.  Board  of  Education,  118  Mich. 
660,  42  L.  R.  A.  636,  77  N.  W.  250;  Nessle 
V.  Hum,  1  Ohio,  N.  P.  140;  Spiller  v.  Wo- 
bum, 12  Allen,  127;  Com.  ex  rel.  Wall  y. 
Cooke  (Mass.)  7  Am.  L.  Reg.  417;  Donahoe^ 
V.  Richards,  38  Me.  379,  61  Am.  Dec.  256; 
Stevenson  v.  Hanyon,  7  Pa.  Dist.  R.  585. 

The  Constitution  protects  the  "right  U> 
worship  God," — not  the  right  to  hoot  at 
God. 

Atchison  Street  R.  Co,  v.  Missouri  P^ 
R.  Co.  31  Kan.  660,  3  Pac.  284. 

The  object  of  the  clause,  "nor  shall  any 
person  be  compelled  to  attend  or  support 
any  form  of  worship,"  was  simply  to  pre- 
vent taxation  for  church  purposes. 

Pfeiffer  v.  Board  of  Education,  118  Mich. 
560,  42  L.  R.  A.  636,  77  N.  W.  250;  Moore 
V.  Monroe,  64  Iowa,  367,  62  Am.  Rep.  444^ 
20  N.  W.  476;  ^'orth  v.  University  of  Illi^ 
uois  Trustees,  137  111.  296,  27  N.  E.  54; 
Nessle  v.  Hum,  1  Ohio,  N.  P.  140;  Nichols  v. 
School  Directors,  93  111.  61,  34  Am.  Rep. 
100;  Davis  v.  Boget,  50  Iowa,  11;  State  ex- 
rel.  Freeman  v.  Scheve,  65  Neb.  853,  59 
L.  R.  A.  927,  91  N.  W.  846,  93  N.  W, 
169. 

The  clause,  "nor  shall  any  control  of,  or 
interference  with,  the  rights  of  conscience 
be  permitted,"  if  construed  strictly,  meana 
only  that  there  shall  be  no  control  of,  or  in- 
terference with,  the  rights  of  conscience  in. 
worshiping  God, 
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Atchison  Street  R,  Co,  v.  Missouri  P.  R. 
Co.  31  Kan.  660,  3  Pac.  284. 

Historically  it  means — and  at  the  time 
when  it  was  put  into  our  Constitution  it 
meant — ^that  there  should  be  no  actual,  ac- 
tive persecution  on  account  of  religious  be- 
lief. 

The  question  under  this  clause  is  not 
whether  defendant  had  the  right  to  have 
the  Bible  read  in  the  schools,  but  whether 
there  was  control  of,  or  interference  with, 
plaintiff's  rights  of  conscience  or  those  of 
his  son.  That  there  was  not,  under  the  cir- 
cumstances, has  been  universally  held. 

Spiller  V.  Wobum,  12  AllA,  128;  North 
T.  University  of  Illinois  TrusteeSy  137  III. 
296,  27  N.  £.  55 ;  Moore  v.  Monroe,  64  Iowa, 
367,  52  Am.  Rep.  444,  20  N.  W.  475. 

If  the  reading  of  the  Bible  in  the  public 
schools  for  three  minutes  in  the  morning  is 
construed  to  be  an  interference  with  rights 
of  conscience,  what  will  follow?  The  con- 
sciaices  of  all  persons  who  accept  the  Bible 
literally — and  fifty  years  ago  this  would 
have  included  all  Christians — are  violated 
by  the  teaching  of  geology  and  evolution. 

Draper,  Religion  &  Science,  chap.  7 ;  Hux- 
le}',  Science  &  Christian  Tradition,  prologue, 
p.  35. 

If  the  Bible  must  be  excluded  from  the 
schools,  must  we  not  also  exclude  Darwin 
and  Huxley,  Spencer  and  John  Fiske,  Tyn- 
dal  and  Proctor,  and  all  of  the  modem  scien- 
tists and  their  teachings? 

Donahoe  v.  Richards,  38  Me.  379,  61  Am. 
Dec.  256;  Nessle  v.  Hum,  1  Ohio,  N.  P.  140; 
Com.  ex  rel.  Wall  v.  Cooke  (Mass.)  7  Am. 
L.  Reg.  421;  Stevenson  v.  Hanyon,  7  Pa. 
Dittt  R.  585. 

The  clause,  "or  any  preference  be  given 
by  law  to  any  religious  establishment  or 
mode  of  worship,"  has  no  purpose  but  to 
prevent  the  establishment  of  a  state  church. 

Lieber,  Civil  Liberty  &  Self-Govemment, 
p.  97;  Donahoe  v.  Richards,  38  Me.  379,  61 
Am.  Dec.  256. 

It  is  not  unconstitutional  for  teachers  of 
the  public  schools  to  occupy  a  few  minutes 
each  morning  in  reading  selections  from  the 
Bible,  in  repeating  the  Lord's  Prayer,  and 
in  singing  religious  songs. 

Moore  v.  Monroe,  64  Iowa,  367,  52  Am. 
Rep.  444,  20  N.  W.  475 ;  North  v.  University 
of  Illinois  Trustees,  137  111.  296,  27  N.  E. 
55;  Nessle  v.  Hum,  1  Ohio,  N.  P.  140; 
Spiller  V.  Wobum,  12  Allen,  128;  Com.  ex 
rel.  Wall  v.  Cooke  (Mass.)  7  Am.  L.  Reg. 
421;  Donahoe  v.  Richards,  38  Me.  379,  61 
Am.  Dec.  256;  Stevenson  v.  Hanyon,  7  Pa. 
Dist  R.  585. 

The  Constitution,  in  guaranteeing  rights 
as  they  were  thought  to  exist  when  the  in- 
strument was  framed,  guaranteed  them  only 
with  the  then  well-settled  exceptions  to  them. 
66  L.  R.  A. 


Cooley,  Const.  Lim.  p.  49;  Robertson  ▼. 
Baldwin,  165  U.  S.  275,  41  L.  ed.  715,  IT 
Sup.  Ct.  Rep.  326. 

Since  it  was  the  custom  when  our  Con- 
stitution was  framed  and  adopted  to  read 
and  repeat  passages  of  Scripture  in  the  pub- 
lic schools  in  this  state,  even  if  the  Con- 
stitution contained  language  calculated  by 
any  fair  construction  to  forbid  the  exercises 
shown  by  the  record  in  this  case,  the  court 
would  hold  this  to  be  as  much  of  an  ex- 
ception to  that  language  as  is  the  law  re^ 
quiring  attendance  at  the  public  schools  an 
exception  to  the  13th  Amendment  to  the 
Federal  Constitution,  which  forbids  slavery 
and  involuntary  servitude. 

Where  a  clause  or  provision  in  a  constitu- 
tion which  has  received  a  settled  judicial 
construction  is  adopted  in  the  same  words 
by  the  framers  of  another  constitution,  it 
will  be  presumed  that  the  construction  there- 
of was  likewise  adopted. 

Black,  Constr.  &  Interpretation  of  Laws^ 
8  21 ;  Leavenworth  County  v.  Miller,  7  Kan. 
479,  12  Am.  Rep.  425;  Prigg  v.  Com.  16  Pet. 
610,  10  L.  ed.  1087;  Rhode  Island  v.  Mas- 
sachusetts, 12  Pet.  723,  9  L.  ed.  1260;  Mo- 
Pherson  v.  Blacker,  92  Mich.  377,  16  L.  IL 
A.  475,  31  Am.  St.  Rep.  587,  52  N.  W.  469; 
Pfeiffer  v.  Board  of  Education,  118  Mich» 
560,  42  L.  R.  A.  536,  77  N.  W.  250;  Cooley„ 
Const.  Lim.  p.  82. 

The  Bible  is  not  a  sectarian  book. 

Donahoe  v.  Richards,  38  Me.  379,  61  Ara^ 
Dec.  256;  Vidal  v.  Philadelphia,  2  How.  127, 
11  L.  ed.  205;  Stevenson  v.  Hanyon,  7  Pa. 
Dist.  R.  585;  State  ex  rel.  Freeman  v. 
Scheve,  65  Neb.  853,  59  L.  R.  A.  927,  91  N. 
W.  846,  93  N.  W.  169 ;  State  ex  rel.  Weis^ 
V.  District  Board,  76  Wis.  177,  7  L.  R.  A. 
330,  20  Am.  St.  Rep.  41,  44  N.  W.  967. 

In  the  following  cases  the  right  to  read 
the  Bible  in  the  public  schools  has  been 
upheld : 

Moore  v.  Monroe,  64  Iowa,  367,  52  Am. 
Rep.  444,  20  N.  W.  475;  Donahoe  v.  Rich- 
ards, 38  Me.  379,  61  Am.  Dec.  256;  Nessle 
V.  Hum,  1  Ohio,  N.  P.  140 ;  Pfeiffer  v.  Board 
of  Education,  118  Mich.  566,  42  L  R.  A. 
536,  77  N.  W.  250;  North  v.  University  of 
Illinois  Trustees,  137  111.  296,  27  N.  E.  54; 
Spiller  v.  Wobum,  12  Allen,  127;  Com.  ex 
rel.  Wall  v.  Cooke  (Mass.)  7  Am.  L.  Reg. 
417;  People  v.  Ruggles,  8  Johns.  290,  5  Am. 
Dec.  335;  Stevenson  v.  Hanyon,  7  Pa.  Dist. 
R.  585. 

Greene,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sought  by  mandamus  in  the 
district  court  of  Shawnee  county  to  com- 
pel the  board  of  education  to  permit  his  son, 
Philip,  to  re-enter  one  of  the  schools  of  the 
city,  from  which  he  had  been  expelled  for 
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persistently  disobeying  its  niles.  Trial  was 
had,  and  judgment  rendered  in  favor  of  the 
board,  to  reverse  which  plaintiff  prosecutes 
this  proceeding  in  error. 

The  plain tiflf  was  a  resident  taxpayer  in 
that  part  of  the  city  of  Topeka  attached  to 
the  Quincy  street  school  for  school  purposes. 
His   son,   Philip,  was  a   regularly  enrolled 
pupil  therein  for  the  school  year  1903-1904, 
and  a  regular  attendant  from  the  opening  of 
the  school  until  January  9,  1904,  when  he 
was    expelled.     The   general   opening   exer- 
cises of  the  school  consisted  of  repeating  the 
Lord's  Prayer,  the  Twenty-Third  Psalm,  and 
reading  selections  from  natural  history ;  gen- 
erally from  Ernest  Thompson  Seton's  sto- 
ries,   and   occasionally   singing   a   selection 
found  in  "The  Normal  Music  Course,  Second 
Reader,  Part  1."    None  of  the  pupils  were 
required  to  take  part  in  these  exercises,  but 
they   were   required   to   refrain   from   their 
regular  studies,  and  preserve  order  during 
such  time.    The  time  spent  in  repeating  the 
Iiord's  Prayer  and  the  Twenty-Third  Psalm 
occupied   from  two  to  three  minutes;    the 
entire  general  exercises  occupying  about  fif- 
teen minutes.    The  plaintiff  made  complaint 
that  his  son,  Philip,  was  required  to  desist 
from  studying  and  to  remain  orderly  dur- 
ing these  morning  exercises,  and  that  he 
was  conscientiously  opposed  thereto,  because 
such  exercises  were  a  form  of  religious  wor- 
ship.    Thereafter  Philip  was  excused  from 
attending  these  exercises,  and  was  permit- 
ted to  enter  the  school  room  fifteen  minutes 
after  the  regular  school  hour.     For  a  time 
he  so  absented  himself,  but  later  entered  the 
room  with  the  other  pupils,  and  persisted 
in  disobeying  this  rule.    After  repeated  ad- 
monitions   from    his   teacher   and   reproofs 
for  his  disobedience,   and   upon  a  positive 
refusal  to  obey.,  he  was  expelled  until  such 
time  as  he  felt  that  he  could  return  and 
give  obedience.    The  plaintiff  made  a  writ- 
ten request  to  the  board  of  education  to  per- 
mit his  son  to  enter  the  schoolroom  at  the 
regular  hour,   and  that  he  be  allowed   to 
pursue  his  regular  studies  during  the  morn- 
ing exercises.  -  Upon  receipt  of  such  request 
the  board  passed  the  following  resolution: 
"Resolved,  that  we  hereby  approve  and  sus- 
tain the  action  of  W.  H.  Wright,  principal 
of  Quincy  school,  in  suspending  Philip  Bil- 
lard  from  school  on  January  9  for  a  persist- 
ent violation  of  our  rule  requiring  pupils  to 
refrain    from    studying   during  general    ex- 
ercises, and  the  pupil  can  be  reinstated  as  in 
other  cases  of  suspension  by  expressing  his 
willingness  to  comply  with  the  rules  of  the 
school."    A  copy  of  this  resolution,  together 
with  the  following  communication,  were  sent 
to  the  plaintiff: 

In  reference  to  the  communication  hand- 
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ed  by  one  of  your  attorneys  to  the  Presi- 
dent of  the  Board  of  Education,  permit  me 
to  say  as  follows:  The  communication  was 
read  to  the  Board  and  ordered  placed  on  file. 
In  answer  to  the  communication  the  Board 
of  Education  passed  a  resolution,  a  copy  of 
which  is  handed  you  with  this  letter.  Yours 
very  truly, 

J.  E.  Stewartj  Clerk. 

The  plaintiff  thereupon  instituted  this  ac- 
tion. 

Tlie  basis  of  plaintiff's  grievance  is  that 
the  daily  repetition  of  the  Lord's  Prayer  and 
the  Twenty-Third  Psalm  is  a  form  of  re- 
ligious worship,  to  which  he  and  his  son  are 
conscientiously    opposed;    that    to    conduct 
such  exercise  in  the  public  schools,  which 
are  maintained  at  public  expense,   and   to 
the  support  of  which  plaintiff  as  a  taxpayer 
is  compelled  to  contribute,  is  a  violation  of 
§  7  of  the  Bill  of  Rights,  which  reads  as  fol- 
lows:    "The  right  to  worship  God  accord- 
ing to  the  dictates  of  conscience  shall  never 
be  infringed;  nor  shall  any  person  be  com- 
pelled to   attend  or  support  any  form    of 
worship;  nor  shall  any  control  of  or  inter- 
ference with  the  rights  of  conscience  be  per- 
mitted."   And  also  a  violation  of  8  8,  art. 
6,  which  reads :     "No  religious  sect  or  sects 
shall  ever  control  any  part  of  the  common 
school   or   university  funds   of   the   state." 
And  also  that  it  is  prohibited  by  f  6284, 
Gen.  Stat.  1901,  which  is  as  follows:     "No 
sectarian    or    religious    doctrine    shall     be 
taught  or  inculcated  in  any  of  the  public 
schools  of  the  city;  but  nothing  in  this  sec- 
tion shall  be  construed  to  prohibit  the  read- 
ing of  the  Holy  Scriptures."    There  can  be 
no  question  of  the  correctness  of  the  legal 
premises  of  plaintiff.    Both  our  Constitution 
and  statutes  prohibit  all  form  of  religious 
worship  or  the  teaching  of  sectarian  or  re- 
ligious doctrine  in  the  publio  schools.    Sec- 
tion 7  of  the  Bill  of  Rights  contains  the 
following  provision:     "Nor  shall  any  per- 
son be  compelled  to    •    .    .    support  any 
form  of  worship."    That  is,  no  person  shall 
be  compelled  to  pay  tithes  or  taxes  to  se- 
cure or  maintain  a  place  where  any  form  of 
religious    worship    shall    be    conducted,    or 
where  any  sectarian  or  religious  doctrine  is 
taught.     Nor  shall   any  form  of  religious 
worship  be  conducted,  or  any  sectarian  or 
religious  doctrine  be  taught,  in  any  place 
supported  by  the  imposition  of  taxes.    Lest 
there  might  be  some  misunderstanding,  the 
legislature,  in  providing  for  a  system  of  pub- 
lic schools  in  cities  of  the  first  class,  enact- 
ed S  6284,  supra,  which  in  positive  terms 
prohibits  the  teaching  of  sectarian   or    re- 
ligious doctrine.    However,  there  is  nothing 
in   the  Constitution   or  statute  which   can 
be  construed  as  an  intention  to  exclude  the 
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Bibie  from  the  public  schools.  Section  2, 
art.  6,  of  the  Constitution,  imposes  upon 
the  legislature  the  duty  to  encourage  the 
promotion  of  intellectual,  moral,  scientific, 
and  agricultural  improvement  by  establish- 
ing a  uniform  system  of  common  schools. 
Every  pupil  who  enters  a  public  school  has 
a  ri^ht  to  expect,  and  the  public  has  a  right 
to  demand  of  the  teacher,  that  such  pupil 
fihall  come  out  with  a  more  acute  sense  of 
rirrht  and  wrong,  higher  ideals  of  life,  a 
more  independent  and  manly  character,  a 
higher  and  truer  moral  sense  of  his  duty  as 
a  citizen,  and  a  more  laudable  ambition  in 
life  than  when  he  entered.  The  system  ought 
to  be  60  maintained  as  to  make  this  certain. 
The  noblest  ideals  of  moral  character  are 
found  in  the  Bible.  To  emulate  these  is  the 
supreme  conception  of  citizenship.  It  could 
not,  therefore,  have  been  the  intention  of 
the  framers  of  our  Constitution  to  impose 
the  duty  upon  the  legislature  of  establish- 
ing a  system  of  common  schools  where  mor- 
aliiwere  to  be  inculcated  and  exclude  there- 
frdm  the  lives  of  those  persons  who  pos- 
sessed the  highest  moral  attainments. 

As  to  the  purpose  of  these  exercises  the 
teacher  of  the  Quincy  street  school  testi- 
'fied  as  follows: 

Q.  What  was  the  purpose  of  repeating  the 
Lord's  Prayer? 

A.  It  is  necessary  to  have  some  general 
•exercise  after  the  children  come  in  from  the 
playground  to  prepare  them  for  their  work. 
You  need  some  general  exercise  to  quiet 
them  down. 

Q.  What  was  the  purpose  in  repeating  the 
Twenty-Third  Psalm? 

i..  The  same. 

Q.  Your  purpose  was  a  religious  one, 
wasn't  it? 

A.  My  purpose  was  to  prepare  the  chil- 
dren for  their  work,  to  quiet  them  from  the 
outside.    •    .     . 

Q.  Bo  you  say  your  purpose  was  not  re- 
ligious? 

A.  Well,  I  don't  know  as  I  can  change  my 
opinion.  It  was  religious  to  the  children 
that  are  religious,  and  to  the  others  it  was 
not 

An  examination  of  the  evidence  convinces 
us,  as  it  convinced  the,  learned  judge  who 
tried  the  cause,  that  the  exercises'  of  which 
plaintiff  complained  were  not  a  form  of  re- 
ligious worship,  or  the  teaching  of  sectarian 
or  religious  doctrine.  There  was  not  the 
slightest  effort  on  the  part  of  the  teacher  to 
inculcate  any  religious  dogma.  She  repeat- 
ed the  Lord's  Prayer  and  the  Twenty-Third 
Psalm  without  response,  comment,  or  re- 
mark. The  pupils  who  desired  gave  their 
attention  and  took  part,  those  who  did  not 
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were  at  liberty  to  follow  the  wandering  of 
their  own  imagination.  The  only  demand 
made  of  them  was  that  during  these  exer- 
cises they  should  demean  themselves  in  the 
same  orderly  manner  required  during  their 
general  studies. 

The  judgment  of  the  court  below  is  af" 
firmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


Michael  McCANN,  Plff.  in  Err,, 

V, 

JOHNSON  CX)UNTY  TELEPHONE  COM- 

PANY. 


( 


Kan. 


) 


*Tli«  eoniitnietloift  «md  m«lmtem«me«  of 
a  t«lep]ione  line  upon  a  rural  highway  are 
not  an  additional  servitude  for  which  com- 
pensation must  be  made  to  the  owner  of  the 
land  over  which  the  highway  is  laid. 

(Johnston,  Ch,  J.,  and  Cunningham  and  Maaon, 

J  J.,  diaaeni.) 

(May  7,  1004.) 

ERROR  to  the  IHstrict  Court  for  Johnson 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enjoin 
the  construction  of  a  telephone  line  in  the 
highway  in  front  of  plaintiff's  property. 
Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  H.  L.  Bvrseaa  and  J.  P.  Hind* 
BUiii,  for  plaintiff  in  error: 

By  condemnation  proceedings  for  the  es- 
tablishment of  a  public  highway,  nothing 
connected  with  the  land  passes  to  the  pub- 
Jic  except  what  is  actually  necessary  to 
make  the  road  a  good  and  sufficient  thor- 
oughfare for  the  public. 

Ca/ulkins  v.  Mathetcs,  5  Kan.  101;  Angell, 
Highways,  chap.  7,  §f  301-312;  8ha/wnee 
County  V.  Beckwith,  10  Kan.  607. 

A  telephone  or  telegraph  corporation  has 
no  more  right  to  erect  its  line,  dig  up  the 
soil,  and  set  its  posts  in  plaintiff's  land  on 
the  outside  of  his  hedge  in  the  public  high- 
WHy,  than  it  would  have  to  set  them  in  his 
field  on  the  inside  of  the  hedge. 

A  marked  distinction  exists  between  the 

*IIeadnote  by  Johnston,  Ch.  J. 


NoTH. — For  telegraph  or  telephone  poles  ns 
additional  burden  on  country  road,  see  alHo 
cases  in  note  to  People  v.  Katon,  24  Ij.  It.  A. 
721,  and  the  later  cases  in  this  series  of  Eels 
V.  American  Teleph.  &  Teleg.  Co.  25  Tj.  R.  A. 
040,  and  Cater  v.  Northwestern  Teleph.  Ezch. 
Co.  2S  L.  B.  A.  310. 
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extent  and  nature  of  the  public  use,  or 
servitudes,  to  which  land  dedicated  for  a 
street  in  a  populous  city  thereby  becomes 
subject,  and  those  uses  or  servitudes  to 
which  a  country  road,  or  a  village  highway 
or  street,  becomes  subject  as  such. 

Angel  I,  Highways,  §  312 ;  Thompson^  High- 
ways, Mills's  3d  ed.  chap.  2,  §  1 ;  Cincinnati 
v.  White,  6  Pet.  432,  8  L.  ed.  452;  People 
V.  Kerr,  27  N.  Y.  201;  2  Dill.  Mun.  Corp. 
3d  ed.  §§  688,  695. 

When  the  street  is  applied  to  new  uses 
the  owner  is  entitled  to  compensation. 

Magee  v.  Overahiner,  150  Ind.  127,  40  L. 
R.  A.  370,  66  Am.  St.  Rep.  368,  49  N.  E. 
961 ;  Allaniio  d  P.  Teleg,  Co,  v.  Chicago,  R. 
I.  d  P.  R.  Co,  6  Biss.  158,  Fed.  Cas.  No. 
632;  Board  of  Trade  Teleg.  Co,  v.  Bameit, 
107  111.  607,  47  Am.  Rep.  463;  Postal  Teleg, 
Cable  Co,  V.  Eaton,  170  111.  618,  39  L.  R.  A. 
722,  02  Am.  St.  Rep.  390,  49  N.  E.  365; 
American  Teleph.  d  Teleg,  Co,  v.  Pearce,  71 
Md.  536,  7  L.  R.  A.  200,  18  Atl.  910;  West- 
em  U.  Teleg,  Co,  v.  Rich,  19  Kan.  517,  27 
Am.  Rep.  159;  Imlay  v.  Union  Branch  R, 
Co,  26  Conn.  249,  68  Am.  Dec.  392. 

Injunction  is  the  proper  remedy  in  this 
case. 

Poirier  v.  Fetter,  20  Kan.  49 ;  Kirkendall 
T.  Hunt,  4  Kan.  521;  Chicago  d  A,  Bridge 
Co,  y.  Pacific  Mut,  Teleg,  Co,  36  Kan.  113, 
12  Pac.  636;  Venard  v.  Cross,  8  Kan.  256; 
LeaveniJoorth  County  v.  Miller,  7  Kan.  527, 
12  Am.  Rep.  425. 

Before  the  defendant  in  error  can  take 
possession  of  the  land  belonging  to  plaintiff 
in  error,  and  set  poles  in  the  ground,  and 
string  wires  thereon,  and  permanently 
occupy  and  use  his  land  for  such  purposes, 
it  must,  either  by  proper  condemnation  pro- 
ceedings, acquire  such  right,  or  pay  to 
plaintiff  the  damages  and  obtain  his  consent 
to  such  use  of  his  property. 

Bronson  v.  Albion  Teleph.  Co,  (Neb.)  60 
L.  R.  A.  426,  93  N.  W.  201 ;  Pacific  Postal 
Teleg,  Cable  Co,  v.  Irvine,  49  Fed.  113; 
Board  of  Trade  Teleg,  Co,  v.  Barnett,  107 
111.  507,  47  Am.  Rep.  453;  Postal  Teleg, 
Cable  Co.  V.  Eaton,  170  111.  513,  39  L.  R.  A. 
722,  62  Am.  St.  Rep.  390,  49  N.  E.  365; 
Chesapeake  d  P.  Teleph,  Co,  v.  Mackenzie, 
74  Md.  36,  28  Am.  St.  Rep.  219,  21  Atl.  690; 
Stowers  v.  Postal  Teleg,  Cable  Co.  68  Miss. 
659,  12  L.  R.  A.  864,  24  Am.  St.  Rep.  290, 
9  So.  356;  Halsey  r.  Rapid  Transit  Street 
R,  Co,  47  N.  J.  Eq.  380,  20  Atl.  859; 
A'tcoW  v.  'Sew  York  d  N,  J.  Teleph.  Co.  62 
N.  J.  L.  733,  72  Am.  St.  Rep.  666,  42  Atl. 
583;  Eels  v.  American  Teleph.  d  Teleg.  Co. 
143  N.  Y.  133,  25  L.  R.  A.  640,  38  N.  E. 
202;  Dusenbury  v.  Mutual  Teleg.  Co.  11 
Abb.  N.  C.  440;  Donovan  v.  Alter t,  11  N. 
D.  289,  58  L.  R.  A.  775,  95  Am.  St.  Rep. 
720,  91  N.  W.  441;  Daily  v.  State,  51  Ohio 
66  L.  11.  A. 


St.  348,  24  L.  R.  A.  724,  46  Am.  St.  Rep. 
578,  37  N.  £.710;  Cdllen  v.  Columbus  Edi- 
son Electric  Light  Co,  66  Ohio  St.  166,  5S^ 
L.  R.  A.  782,  64  N.  E.  141;  Western  U. 
Teleg,  Co.  v.  Williams,  86  Va.  696,  8  L.  R^ 
A.  429,  19  Am.  St.  Rep.  908,  11  S.  E.  106; 
Spokane  v.  Colby,  16  Wash.  610,  48  Pac. 
248;  First  Cong,  Church  v.  Milwaukee  d  L. 
W.  R,  Co.  77  Wis.  168,  46  N.  W.  1086; 
Chicago  d  A'.  W.  R.  Co,  v.  Milvxiukee,  R.  dr 
K,  Electric  R.  Co,  95  Wis.  561,  37  L.  R.  A. 
856,  60  Am.  St.  Rep.  136,  70  N.  W.  678: 
Atlantic  d  P,  Teleg,  Co,  v.  Chicago,  R,  I.  dt 
P,  R.  Co.  6  Biss.  158,  Fed.  Cas.  No.  632; 
Kester  v.  Western  U,  Teleg,  Co.  108  Fed. 
926 ;  Jaynes  v.  Omaha  Street  R,  Co.  53  Neb. 
631,  39  L.  R.  A.  751,  74  N.  W.  67;  Ameriean 
Teleph.  d  Teleg..  Co.  v.  Smith,  71  Md.  535, 
7  L.  R.  A.  200,  18  Atl.  910;  Broome  v.  Netc 
York  d  N,  J.  Teleph.  Co,  42  N.  J.  Eq.  141,. 
7  Atl.  861;  Metropolitan  Teleph,  d  Teleg, 
Co,  V.  Colwell  Lead  Co,  67  How.  Pr.  366; 
2  Dill.  Mun.  Corp.  §  698a;  Elliott,  Road» 
&  Streets,  p.  634;  Croswell,  Electricity, 
§  110;  People  v.  Eaton,  100  Mich.  208,  24 
L.  R.  A.  721,  59  N.  W.  145;  Pierce  v.  Dretc, 
136  Mass.  72,  49  Am.  Rep.  7;  Cater  v. 
'Sorthusestem  Teleph,  Exch.  Co,  60  Minn. 
539,  28  L.  R.  A.  310,  51  Am.  St.  Rep.  543. 
63  N.  W.  Ill;  Julia  Bldg.  Asso.  v.  Bell 
Teleph.  Co.  88  Mo.  258,  67  Am.  Rep.  398; 
Hershfield  v.  Rocky  Mountain  Bjell  Teleph. 
Co,  12  Mont.  102,  29  Pac.  883;  Magee  ▼. 
Overshiner,  160  Ind.  127,  40  L.  R.  A.  370, 
66  Am.  St.  Rep.  368,  49  N.  E.  951 ;  Palmer 
V,  Larchmont  Electric  Co.  158  N.  Y.  231, 
43  L.  R.  A.  674,  52  N.  E.  1092;  Willis  v. 
Erie  Teleg.  d  Teleph,  Co,  37  Minn.  347,  34 
N.  W.  337;  State,  Winter,  Prosecutor,  ▼. 
New  York  d  N.  J.  Teleph.  Co.  51  N.  J.  L. 
83,  16  Atl.  188;  Krueger  v.  Wisconsin 
Teleph.  Co.  106  Wis.  96,  60  L.  R.  A.  304, 
81  N.  W.  1041. 

Messrs.  Okk  ft  Soott,  Roasinston, 
Smith,  ft  West,  WaKKener,  Doater,  Sb 
Orr,  and  Valentine,  Godard,  ft  Valen- 
tine, for  defendant  in  error: 

In  the  states  where  decisions  have  been 
rendered  denying  the  right  of  telegraph  and 
telephone  corporations  to  erect  their  lines 
without  first  obtaining  the  consent  of  the 
adjoining  landowner,  and  without  paying  for 
such  right,  tlie  court  will  find  that  in  nearly 
all  of  them  the  constitutional  provisions  are 
very  different  from  ours. 

In  this  state  the  ''constitutional  right  to 
compensation  for  private  property  taken  for 
public  use  docs  not  extend  to  instances 
where  the  land  is  not  actually  taken,  but 
indirectly  or  consequentially  injured." 

Ottaira,  O.  C.  d  C.  O,  R.  Co,  v.  Larson,  40 
Kan.  301,  2  L.  R.  A.  59,  19  Pac.  061;  Heller 
V.  Atchison,  T.  d  S.  F.  R.  Co.  28  Kan.  625. 

Before  an  act  of  the  legislature  will  be 
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•declared  uneonstitutional,  it  must  be  clearly 
«o. 

State  ew  rel.  Crawford  v.  Rohin8<mt  1  Kan. 
26;  Leaventcorth  County  v.  Miller,  7  Kan. 
479,  12  Am.  Kep.  425;  State  ▼.  Barrett,  27 
Kan.  213;  Cherokee  County  v.  State,  36 
Kan.  337.  13  Pac.  658. 

The  legislature  may  authorize  the  erection 
of  a  telegraph  line  on  a  highway  without 
compensation  to  the  owners  of  the  fee. 

Pierce  v.  Drew,  136  Mass.  75,  49  Am. 
Rep.  7;  Callender  v.  Marsh,  1  Pick.  418; 
Julia  Bldg.  Aeso.  v.  Bell  Teleph.  Co,  88  Mo. 
258,  57  Am.  Rep.  398;  Cater  v.  North- 
icestem  Teleph.  Exch.  Co.  60  Minn.  539,  28 
L.  R.  A  310,  51  Am.  St.  Rep.  643,  63  N.  W. 
Ill;  People  v.  Eaton,  100  Mich.  208,  24 
L.  R.  A  721,  69  N.  W.  145;  Michigan 
Teleph.  Co.  v.  Benton  Harbor,  121  Mich. 
512,  47  L.  R.  At  104,  80  N.  W.  386;  Magee 
y.  Overshiner,  150  Ind.  127,  40  L.  R.  A.  370, 
4io  Am.  St.  Rep.  358,  49  N.  E.  951;  McCor- 
mick  y.  District  of  Columbia,  4  Mackey, 
396,  54  Am.  Rep.  284;  Montgomery  y.  Santa 
Ana  Westminster  B.  Co.  104  Cal.  186,  25 
L.  R.  A.  654,  43  Am.  St.  Rep.  89,  37  Pac. 
786;  Lookhart  v.  Craig  Street  R.  Co.  139 
Pa.  419,  21  Atl.  26;  Central  U.  Teleph.  Co. 
T.  State,  118  Ind.  194,  10  Am.  St.  Rep.  114, 
19  N.  £.  604 ;  Loeher  v.  Butte  General  Elec- 
tric Co.  16  Mont.  1,  50  Am.  St.  Rep.  468,  39 
Pac.  912;  Irwin  v.  Great  Southern  Teleph. 
Co.  37  Is..  Ann.  63;  Southern  Bell  Teleph. 
Co.  Y.  Francis,  109  Ala.  224,  31  L.  R.  A.  193, 
55  Am.  St.  Rep.  930,  19  So.  1;  Eichels  ▼. 
Evansville  Street  B.  Co.  78  Ind.  261,  41  Am. 
Rep.  561;  Paquet  v.  Mt.  Tabor  Street  R. 
<7o.  18  Or.  233,  22  Pac.  907. 

The  telephone  is  a  public  use,  and  the 
telephone  business  a  public  business. 

£very  public  improvement,  while  adding 
to  the  convenience  and  welfare  of  the  people 
at  large,  affects  more  or  less  injuriously  the 
interests  of  some  individuals;  and  for  such 
injuries  the  law  permits  no  damages,  upon 
the  principle  that  the  public  weal  is  para- 
mount to  the  interests  of  the  individual. 

Green  v.  City  d  Suburban  R.  Co.  78  Md. 
294,  44  Am.  St.  Rep.  288,  28  Atl.  626;  Russ 
r.  Pennsylvania  Teleph.  Co.  16  Pa.  Co.  Ct. 
226;  Kansas,  N.  d  D.  R.  Co.  v.  Cuykendall, 
42  Kan.  234,  16  Am.  St.  Rep.  479,  21  Pac. 
1031;  Chicago,  K.  d  W.  R.  Co.  v.  Union  In- 
vestment Co.  51  Kan.  600,  33  Pac.  378; 
Treat  v.  Wilson,  4  Kan.  App.  686,  46  Pac. 
322;  Spongier  v.  Cleveland,  43  Ohio  St. 
o2d,  3  N.  E.  365 ;  Bridges  v.  Sargent,  1  Kan. 
App.  442,  40  Pac.  823. 

The  mere  fact  of  stringing  a  telephone 
^re  along  such  highway  affects  the  actual 
juid  usuable  rights  of  the  adjoining  land 
owner,  if  any,  so  infinitesimally  that,  unless 
there  is  some  strict  rule  of  law  regarding 
and  governing  matters  of  such  small  mo- 
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ment  that  would  require  a  different  rule, 
the  determination  ought  to  be  that  no  addi- 
tional servitude  is  thereby  imposed. 

A  number  of  courts  of  very  high  rank 
hold  that  it  is  not  an  additional  servitude, 
and  other  courts  are  gradually  coming  to 
this  view,  although  in  former  opinions  they 
have  been  inclined  to  hold  otherwise. 

First  Cong.  Church  v.  Milwaukee  d  L.  W. 
R.  Co.  77  Wis.  158,  45  N.  W.  1086;  Chicago 
d  N.  W.  R.  Co.  V.  Milwaukee,  R.  d  K.  Elec- 
tric R.  Co.  95  Wis.  561,  37  L.  R.  A.  856,  60 
Am.  St.  Rep.  136,  70  N.  W.  678;  Pierce  v. 
Drew,  136  Mass.  75,  49  Am.  Rep.  7 ;  Com.  v. 
Temple,  14  Gray,  69;  Lincoln  v.  Com.  164 
Mass.  1,  41  N.  E.  112;  Palmer  v.  Larchmont 
Electric  Co.  158  N.  Y.  231,  43  L.  R.  A.  672, 
52  N.  E.  1092;  Julia  Bldg.  Asso.  v.  Bell 
Teleph.  Co.  88  Mo.  258,  57  Am.  Rep.  398; 
People  ex  rel.  McManus  v.  Thompson,  65 
How.  Pr.  407 ;  Castle  v.  Bell  Teleph.  Co.  49 
App.  Div.  437,  63  N.  Y.  Supp.  482 ;  Magee  v. 
Overshiner,  150  Ind.  127,  40  L.  R.  A.  370, 

65  Am.  St.  Rep.  358,  49  N.  E.  951;  Cater  v. 
Northwestern  Teleph.  Exch.  Co.  60  Minn. 
539,  28  L.  R.  A.  310,  51  Am.  St.  Rep.  543, 
63  N.  W.  Ill;  Coburn  v.  New  Teleph.  Co. 
156  Ind.  90,  52  L.  R.  A.  671,  69  N.  E.  324; 
People  y.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721,  59  N.  W.  145;  Lockhart  v.  Craig  Street 
R.  Co.  139  Pa.  419,  21  Atl.  26;  Wood  y. 
National  Waterivorks  Co.  33  Kan.  590,  7 
Pac.  233 ;  Kirby  v.  Citizens*  Teleph.  Co.  ( S. 
D.)  97  N.  W.  3;  Johnson  v.  New  Y(9rk  d 
P.  Teleph.  d  Teleg.  Co.  76  App.  Div.  564,  78 
N.  Y.  Supp.  598;  Maxwell  y.  Central  Diet, 
d  Printing  Teleg.  Co.  51  W.  Va.  121,  41  S. 
E.  125;  Rugg  v.  Commercial  U.  Teleg.  Co. 

66  Vt.  208,  28  Atl.  1036. 

Western  U.  Teleg.  Co.  v.  Rich,  19  Kan. 
517,  27  Am.  Rep.  159,  is  of  controlling 
weight  in  this  case.  It  was  there  held  that 
an  abutting  landowner  could  not  enjoin  the 
construction  by  the  Western  Union  Tele- 
graph Company  of  a  telegraph  line  upon  the 
right  of  way  of  a  railroad  company,  if  such 
line  would  be  used  in  whole  or  in  part  for 
the  operation  of  the  railroad. 

The  injunction  should  be  refused  out  of 
consideration  for  the  rights  of  the  public. 

Atchison,  T.  d  S.  F.  R.  Co.  v.  Meyer,  62 
Kan.  699,  64  Pac.  597;  Buckwalter  v.  Atchi- 
son, T.  d  S.  F.  R.  Co.  64  Kan.  403,  67  Pac. 
831;  Kincaid  v.  Indianapolis  Natural  Gas 
Co.  124  Ind.  577,  8  L.  R.  A.  602,  19  Am. 
St.  Rep.  113,  24  N.  E.  1066;  Ocean  City  R. 
Co.  V.  Bray,  55  N.  J.  Eq.  101,  35  Atl.  839. 

Where  the  amount  involved  is  so  small  as 
$17.50  it  is  too  inconsiderable  to  authorize 
a  court  of  equity  to  entertain  the  case. 

Wood  y.  Wood,  3  Ala.  756;  Carr  v.  Igle- 
hart,  3  Ohio  St.  457;  Gale  y.  Nickerson,  151 
Mass.  428,  9  L.  R.  A.  200,  24  N.  E.  400; 
Chapman  v.  Banker  d  T.  Pub.  Co.  128  Mass. 
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478 ;  Harrington  v.  McCarthy,  169  Mass.  492, 
48  N.  £.  278;  Mietzsoh  ▼.  Berkhaut  (Gal.) 
35  Pac.  321. 

Joluiston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  constructing  a  telephone  line  the  John- 
son County  Telephone  Company  was  proceed- 
ing to  plant  poles  along  the  highway  in 
front  of  the  farm  of  Michael  McCann.  The 
poles  were  placed  near  the  hedge  fence  on 
the  land  dividing  the  farm  from  the  high- 
way, and  were  so  located  as  to  interfere 
with  the  trimming  of  the  hedge,  and  also 
with  the  cutting  of  the  grass  and  weeds  on 
the  roadside.  He  brought  an  action  of  in- 
junction, alleging  that  the  company  had  not 
obtained  his  consent  to  plant  telephone  poles 
on  the  highway  opposite  his  farm,  that  his 
interest  as  the  owner  of  the  fee  had  not  been 
conveyed,  condemned,  nor  otherwise  appro- 
priated; and  that  no  compensation  had  been 
paid  to  him  for  the  proposed  use.  A  tem- 
porary order,  restraining  the  company  from 
placing  poles  opposite  the  plaintiff's  farm, 
was  issued,  but  on  the  final  hearing  it  was 
dissolved,  and  a  perpetual  injunction  was 
denied. 

The  question  presented  now,  as  at 
the  first  hearing  of  the  proceeding,  is 
whether  the  telephone  company  may  oc- 
cupy the  highway  in  front  of  McCann's 
farm  ^  without  obtaining  his  consent  or 
paying  him  compensation  for  the  right. 
Was  this  a  contemplated  use  when  the 
road  was  established,  or  does  it  consti- 
tute an  additional  servitude  f.  It  is  conceded 
that,  if  the  use  was  not  within  the  original 
purpose  of  the  highway,  the  planting  of  the 
poles  there  without  consent  or  compensation 
would  trench  upon  the  constitutional  rights 
of  McCann.  The  adjoining  owner  of  land 
holds  the  fee  in  a  rural  highway,  and  re- 
tains the  ownership  of  the  land  for  all  pur- 
poses not  incompatible,  with  its  use  as  a 
public  highway.  Caulkina  v.  Mathews,  6 
Kan.  199;  Shaucnee  County  v.  Becktcithf  10 
Kan.  604.  Owning  an  estate  in  the  land,  he 
cannot  be  deprived  of  it  by  any  corporation 
until  full  compensation  has  been  made  or 
secured  to  him;  and  a  possible  or  probable 
benefit  from  the  proposed  improvement  is 
not  to  be  taken  into  consideration.  Const, 
art.  12,  §  4.  But  if  compensation  was  paid 
when  the  highway  was  established,  or, 
rather,  if  the  easement  originally  given  or 
obtained  includes  such  a  use  as  the  main- 
tenance of  a  telephone  line,  nothing  was  tak- 
en from  the  plaintiff,  and  the  injunction 
was  rightly  refused.  The  purpose  of  a  tele- 
phone— the  transmission  of  intelligence  be- 
tween people  and  places — is  a  public  one, 
which  the  public  may  authorize,  regulate, 
and  control.  The  legislature  has  authorized 
06  L.  K.  A. 


the  organization  of  such  corponttfoiis,  and 
has  provided  that  they  may  build  and  main- 
tain lines  in  the  streets  and  highways  of  the 
state;  and,  further,  that  they  may  avaiF 
themselves  of  the  power  of  enflnent  domain 
to  obtain  the  right  to  build  and  maintain 
lines  upon  and  over  the  property  of  others. 
Gen.  Stat.  1901,  §§  1252,  1342,  1343.  The 
highway  is  established  for  the  use  of  the- 
public,  and  the  telephone  line  is  not  only  a 
public  convenience,  but  it  is  a  recognized 
public  use.  Is  it  a  contemplated  and  ap- 
propriate use  of  a  highway,  or  is  it  one  out- 
side the  scope  of  a  rural  highway,  and  there* 
fore  an  additional  burden,  for  which  com- 
pensation must  be  made  to  the  owner? 

Few  questions  have  received  more  consid- 
eration from  the  courts  in  recent  years,  or 
given  rise  to  more  conflict  of  judicial  opin- 
ion, than  this  one.     In  some  cases  the  use- 
has  been  limited  to  travel  by  such  methods- 
as  were  in  vogue  when  the  highway  was  es- 
tablished, while  others  included  all  raethods^ 
old  or  new,  and  hold  it  to  be  immaterial 
whether  they  were  in  use,  or  even  thought 
of,  when  the  easement  was  acquired.     Some- 
confine  the  use  to  moving  persons,  anlma1s» 
and  vehicles,  while  others  would  include  sta- 
tionary appliances  used  in  the  propulsion'  or 
conveyance  of  persons  and  things  over  the- 
highwaya.     By  some  it  is  limited  to  trans- 
portation  of  persons   and   things   tangible, 
while  others  extend  it  to  communications 
which  are  transmitted  unseen  by  electric  vi- 
brations.    Some  treat  it  as  an   additional 
burden  when  the  fee  of  the  highway  is  in 
the  adjoining  owner,  and  others  do  not  re- 
gard it  to  be  such,  whether  the  fee  is  in  the 
public    or    the    adjoining   owner.    In    still 
others  a  distinction  is  made  between  high- 
ways in  the  country  and  streets  in  the  city, 
holding  that  city  streets  have  always  been 
designed  and  used  for  purposes  not  appropri- 
ate to  rural  highways. 

The  purpose  of  the  highway  is  the  con- 
trolling factor.  It  is  variously  defined  or 
held  to  be  for  passage,  travel,  traffic,  trans- 
portation, transmission,  and  communication. 
It  is  a  thoroughfare  by  which  people  in  dif -  f 
ferent  places  may  reach  and  communicate 
with  each  other.  The  use  is  not  to  be  meas- 
ured by  the  means  employed  by  our  ances- 
tors, nor  by  the  conditions  which  existed 
when  highways  were  first  devised.  The  de- 
sign of  a  highway  is  broad  and  elastic- 
enough  to  include  the  newest  and  best  facil- 
ities of  travel  and  communication  which  the 
genius  of  man  can  invent  and  supply.  This 
theory  is  well  brought  out  in  Cater  v.  North- 
western Teleph.  Exch.  Co,  60  Minn.  639,  28- 
L.  R.  A.  310,  61  Am.  St.  Rep.  643,  63  N.  W. 
III.  It  was  there  said:  "If  there  is  any 
one  fact  established  in  the  history  of  society 
and  of  the  law  itself,  it  is  that  the  mode  ot 
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exercising  this  easement  is  expansive,  devel- 
oping and  growing  as  civilization  advances. 
In  the  most  primitive  state  of  society  the 
conception  of  a  highway  was  merely  a  foot- 
path; in  a  slightly  more  advanced  state  it 
included  the  idea  of  a  way  for  pack  animals ; 
and  next  a  way  for  vehicles  drawn  by  ani- 
mals,— constituting,  respectively,  the  iter, 
the  actus,  and  the  via  of  the  Romans. 
And  thus  the  methods  of  using  public  high- 
ways expanded  with  the  growth  of  civiliza- 
tion until  to-day  our  urban  highways  are  de- 
x'oted  to  a  variety  of  uses  not  known  in 
former  times,  and  never  dreamed  of  by  the 
oMners  of  the  soil  when  the  public  easement 
was  acquired.  Hence  it  has  become  settled 
law  that  the  easement  is  not  limited  to  the 
particular  methods  of  use  in  vogue  when  the 
easement  was  acquired,  but  includes  all  new 
and  improved  methods,  the  utility  and  gen- 
eral ccmvenience  of  which  may  afterward  be 
discovered  and  developed  in  aid  of  the  gen- 
eral purpose  for  which  highways  are  de- 
signed, and  it  is  not  material  that  these  new 
and  improved  methods  of  use  were  not  con- 
templated by  the  owner  of  the  land  when 
the  easement  was  acquired,  and  are  more 
onerous  to  him  than  those  then  in  use." 
That  court  held  that  the  construction  and 
maintenance  of  a  telephone  line  on  a  country 
highway  did  not  impose  an  additional  servi- 
tude upon  it,  but  was  to  be  regarded  more  as 
a  newly  discovered  method  of  using  an  old 
public  easement. 

In  Julia  Bldg.  Asso.  v.  Bell  Teleph.  Co,  88 
Mo.  258,  57  Am.  Rep.  398,  the  question  was 
up  as  to  whether  the  erection  and  mainte- 
nance of  a  telephone  line  along  a  street  of  St. 
I-ouis  subjected  it  to  a  new  servitude  incon- 
sistent with  the  purpose  of  a  street,  and  for 
which  an  abutting  owner  might  claim  com- 
pensation. 'Hie  court  ruled  that  it  was  not 
an  additional  burden,  and  in  doing  so  held 
that  streets  were  designed,  not  only  for  trav- 
el, but  to  facilitate  communications  between 
the  citizens  of  the  city;  and  that,  when  the 
public  acquired  the  right  to  a  street  by  any 
method,  it  could  be  appropriated,  not  only 
for  such  uses  as  were  common  at  the  time, 
but  to  all  such  new  uses  as  advanced  civili- 
mtion  might  suggest  or  the  public  good  re- 
quire; and,  as  showing  that  the  telephone 
would  relieve,  rather  than  add  to,  the  servi- 
tude of  the  street,  it  was  said:  "If  a  cit- 
izen living  or  doing  business,  on  one  end  of 
Sixth  street  wishes  to  communicate  with  a 
citizen  living  or  doing  business  on  the  other 
end,  or  at  any  intermediate  point,  he  is  enti- 
tled to  use  the  street,  either  on  foot,  on 
horseback,  or  in  a  carriage  or  other  vehicle, 
in  bearing  his  message.  The  defendants  in 
this  case  propose  to  use  the  street  by  making 
the  telephone  poles  and  wires  the  messenger 
to  bear  such  communications  instantaneous-  ' 
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ly  and  with  more  despatch  th.in  in  any  of 
the  above  methods,  or  any  other  known 
metliod  of  bearing  oral  communications.  Not 
only  would  such  communications  be  borne 
with  more  despatch,  but,  to  the  extent  of  the 
number  of  communications  daily  transmitted 
by  it,  the  street  would  be  relieved  of  that 
number  of  footmen,  horsemen,  or  carriages. 
If  a  thousand  messages  were  daily  trans- 
mitted by  means  of  telephone  poles,  wires, 
and  other  appliances  used  in  telephoning, 
the  street,  through  these  means,  would  serve 
the' seme  purpose  which  would  otherwise  re- 
quire its  use  either  by  a  thousand  footmen, 
horsemen,  or  carriages  to  effectuate  the  same 
purpose.  In  this  view  of  it,  the  erection  of 
telephone  poles  and  wires  for  transmission 
of  oral  messages,  so  far  from  imposing  a 
new  and  additional  servitude,  would,  to  the 
extent  of  each  message  transmitted,  relieve 
the  street  of  a  servitude  or  use  by  a  foot- 
man, horseman,  or  carriage." 

A  leading  case  on  this  question  was  deter- 
mined by  the  supreme  court  of  Massachu- 
setts in  1883.  Under  a  statute  a  telegraph 
company  was  about  to  build  a  line  in  the 
streets  of  Brookline,  and  adjacent  owners 
sought  to  enjoin  the  authorities  from  grant- 
ing the  privilege  to  the  company,  claiming- 
that  the  statute  was  unconstitutional  be- 
cause it  did  not  provide  for  compoisation 
to  the  owner  of  the  fee  in  the  highway.  The 
court  decided  that  the  transmission  of  intel- 
ligence by  electricity  was  a  business  of  a 
public*  character,  to  be  exercised  under  pub- 
lic control ;  that  when  land  is  once  taken  for 
a  public  use,  and  is  afterwards  applied  to 
another  similar  public  use.  no  new  claim  for 
compensation  can  be  sustained  by  the  owner 
of  the  fee;  that  the  land  taken  or  granted' 
for  highways,  for  travel  on  foot,  on  horse- 
back, or  with  vehicle,  conveying  either  per- 
sons or  property  and  transmitting  intelli- 
gence, is  an  easement  which  should  be  lib- 
erally viewed,  s^  as  to  secure  to  the  publie 
the  full  enjoyment  of  such  use,  and  that  the 
transmission  of  information  by  electricity 
was  a  use  similar,  if  not  identical,  with  the 
purpose  for  which  highways  were  estab- 
lished, and  therefore  no  additional  servitude 
was  imposed,  nor  other  compensation  re- 
quired. Pierce  v.  Drew,  136  Mass.  75,  49 
Am.  Rep.  7. 

The  supreme  court  of  Michigan  had  be- 
fore it  the  specific  question  whether  tele- 
graph poles  on  a  rural  highway  constituted 
an  additional  servitude  for  which  the  own- 
ers of  the  fee  must  be  compensated.  In  an- 
swer to  the  question  the  court  said:  "Pub- 
lic highways  are  imder  legislative  control. 
.  .  .  They  are  for  the  use  of  the  public 
in  general,  for  passage  and  traffic  without 
distinction.  The  restrictions  upon  their  use 
arc  only  such  as  are  calculated  to  secure  to- 
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the  general  public  the  largest  practicable 
benefit  from  the  enjoyment  of  the  easement. 
When  the  highway  is  not  restricted  in  its 
dedication  to  some  particular  mode  of  use, 
it  is  open  to  all  suitable  methods.  .  .  . 
When  these  lands  were  taken  or  granted  for 
public  highways,  they  were  not  taken  or 
granted  for  such  uses  only  as  might  then  be 
expected  to  be  made  of  them  by  the  common 
methods  of  travel  then  known,  or  for  the 
transmission  of  intelligence  by  the  only 
methods  then  in  use,  but  for  such  methods 
as  the  improvement  of  the  country  or  the 
discoveries  of  future  times  might  demand." 
llie, court  therefore  held  that  the  telegraph 
was  a  highway  use,  and  did  not  impose  an 
additional  burden  upon  the  land  occupied. 
People  V.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721,  59  N.  W.  145. 

In  Kirhy  v.  Citizens'  Teleph.  Co.  (S.  D.) 
97  N.  W.  3,  in  deciding  that  a  telephone  sys- 
tem on  the  streets  of  a  city  was  not  an  ad- 
ditional servitude,  the  court  remarked :  ''The 
streets  of  a  city  or  incorporated  town  are,  in 
contemplation  of  law,  dedicated,  appropri- 
ated, or  condemned  for  all  proper  street  uses, 
and,  when  a  street  is  used  for  any  proper 
street  purpose  by  permission  of  the  city  au- 
thorities, such  use  does  not  constitute  an  ad- 
ditional servitude,  though  such  use  may  not 
^ave  been  known  when  the  streets  were  ded- 
icated, appropriated,  or  condemned  for  street 
purposes,  and  the  abutting  fee  owner  is  not 
•entitled  to  compensation  for  any  damages 
he  may  sustain  by  reason  of  such  use-.  The 
streets  of  a  city  are  now  used  for  many  pur- 
poses unknown  in  fonner  times.  .  .  . 
The  telephone  is  but  a  step  in  advance  of 
former  methods  of  conveying  intelligence 
and  information,  and  is  a  substitute  for  the 
messenger  and  carrier  of  former  times." 

Other  cases  cited  as  sustaining  the  same 
view  are  Magee  v.  Overshiner,  150  Ind.  127, 
40  1m  R.  a.  370,  66  Am.  St.  Rep.  358,  49  N. 
E.  961 ;  Cohum  v.  Neto  Tel&ph.  Co.  156  Ind. 
90,  62  L.  R.  A.  671,  59  N.  E.  324;  Herah- 
field  V.  Rocky  Mountain  Bell  Teleph,  Co.  12 
Mont.  102,  29  Pac.  883;  People  em  reU  Mo- 
Manue  v.  Thompsonf  66  How.  Pr.  407;  Pal- 
mer V.  Larchmont  Electric  Co.  158  N.  Y. 
^31,  43  L.  R.  A.  672,  52  N.  E.  1092;  Hewett 
V.  Western  U.  Teleg.  Co.  4  Mackey,  424; 
Lockhart  v.  Craig  Street  R.  Co.  139  Pa.  419, 
21  Atl.  26;  Maxwell  v.  Central  Dist.  d 
Printing  Teleg.  Co.  51  W.  Va.  121,  41  S.  E. 
125 ;  Castle  v.  Bell  Teleph.  Co.  49  App.  Div. 
437,  63  N.  Y.  Supp.  482;  Keasbey,  Electric 
Wires,  §§  102,  103. 

The  tc]egi*aph  used  in  the  operation  of  a 
railroad  is  held  to  be  a  railway  use,  and  not 
an  added  servitude  upon  a  railroad  right  of 
way.  In  a  certain  sense  the  telephone  is  an 
adjunct  of  the  highway,  as  the  telegraph  is 
pf  the  railway.  It  serves  to  direct  travel 
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and  transportation  over  the  highway,  it 
keeps  persons  using  the  highway  and  those 
in  authority  advised  of  its  condition,  and,  if 
necessary,  they  can  provide  for  repairs,  and 
it  enables  those  who  have  sent  teams  and  ve- 
hicles over  it  to  learn  the  progress  that  has 
been  made  in  the  journey.  The  messages 
transmitted  over  the  line  are  a  substitute  for 
the  messengers  who  formerly  passed  over  the 
highway,  and  thus  to  a  great  extent  relieve 
it  from  the  burdens  and  wear  of  travel.  No 
modern  invoition  has  contributed  more  to 
commercial  and  social  intercourse  than  the 
telephone.  It  is  an  appliance  of  great  pub- 
lic utility,  and  is  coming  into  general  use  in 
the  country  as  well  as  in  the  city.  Indeed, 
it  seems  to  serve  a  more  beneficial  purpose 
and  is  a  greater  convenience  to  rural  resi- 
dents widely  distant  from  business  centers 
and  from  each  other  than  it  is  to  residents 
in  cities.  The  question,  however,  is  not  de- 
terminable by  the  differences  betweeen  urban 
and  suburban  conveniences  and  necessities, 
nor  by  the  fact  that  the  fee  may  be  in  the 
adjoining  landowner  in  one  instance  and  in 
the  public  in  the  other.  It  must  be  decided 
by  the  scope  and  purposes  of  the  highway, 
and  whether,  in  country  or  city,  it  is  a 
means  of  travel  and  transportation;  a  me- 
dium of  transmission — of  intercommunica- 
tion— ^between  the  people  located  in  different 
places.  We  are  aware  that  there  are  au- 
thorities holding  that  the  telephone  is  not 
one  of  the  purposes  contemplated  when  the 
highway  was  established;  that  it  is  not  a 
highway  purpose;  and,  therefore,  that  it  is 
an  additional  burden  upon  the  highway,  for 
which  compensation  must  be  made  to  the  ad- 
jacent owners.  We  think,  however,  that  the 
more  liberal  view  should  be  taken,  which  is 
in  keeping  with  the  progress  of  the  times, 
holding  the  easement  to  include  the  modem 
methods  of  travel  and  communication. 

The  court  ruled  correctly  in  refusing  the 
injunction,  and  therefore  its  judgment  toiU 
he  affirmed. 

Smith,  Greene,  and  Atkinson,  JJ.,  con- 
cur. 

BnrcK,  J.,  concurring: 

The  Chinese  have  boots  for  the  feet  which 
prevent  their  natural  growth  and  develop- 
ment beyond  the  measure  of  childhood  days. 
Old  decisions  rendered  without  any  possible 
conception  or  consideration  of  future  circum- 
stances and  conditions  ought  not  to  be  al- 
lowed to  produce  the  same  effect  on  the  law 
of  a  commonwealth. 

Caulkins  v.  Mathews,  5  Kan.  191,  was  de- 
cided in  1869.  The  suit  was  brought  to  re- 
cover for  the  loss  of  a  horse  described  as 
"blind  of  an  eye,"  which  fell  into  an  open 
well  on  private  uninclosed  grounds.    There 
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was  no  road  through  the  premises,  and  the 
horse  was  not  injured  upon  any  road.  The 
court,  however,  in  speculating  upon  what 
might  have  been  the.rights  of  the  plaintiff  at 
a  place  where  his  horse  was  not  injured,  if 
there  had  been  a  road  there,  said  that  it 
could  hardly  be  supposed  that  he  could  make 
pasture  fields  of  the  public  highways;  thut 
men  may  pass  and  repass  with  their  stock 
upon  the  public  highways,  but  that  such  is 
the  extent  of  their  right, — ^meaning,  of 
course,  their  right  with  respect  to  stock  on 
the  highway. 

In  1873  the  case  of  Shawnee  County  t. 
Beektoith,  10  Kan.  604,  was  decided.  A  road 
was  laid  out  which  embraced  a  hedge  within 
its  limits.  The  landowner  wanted  damages 
for  a  total  deprivation  of  the  hedge,  which 
was  removable.  The  court  held  that  his 
damage  was  the  cost  of  removing  the  hedge 
and  any  depreciation  it  suffered  by  removal. 
Why  it  was  not  the  duty  of  the  rood  overseer 
to  remove  the  hedge  as  an  obstruction  to 
travel  does  not  appear.  In  the  opinion  it 
was  said  that  nothing  connected  with  the 
land  passes  to  the  public  except  what  is  ac- 
tually necessary  to  make  the  road  a  good 
and  suflScient  thoroughfare  for  the  public; 
that  the  public  obtains  a  mere  easement  in 
the  land;  that  the  fee  remains  in  the  owner; 
that  he  continues  to  own  everything  con- 
nected with  it  which  is  not  necessary  for  the 
public  use  as  a  highway;  and  that  he  may 
remove  trees,  grass,  hedges,  fences,  buildings, 
etc.,  so  long  as  he  does  not  interfere  with 
the  use  of  the  road  as  a  public  highway — 
all  of  which,  it  may  be  conceded,  is  true  to- 
day, and  perfectly  true  for  the  plaintiff  in 
this  case  after  the  defendant's  telephone 
poles  are  up.  But  the  court,  having  in 
mind  the  C€nilkin8'Mathetc8  Case,  cited  it  as 
authority  upon  the  rights  of  the  public  gen- 
erally in  a  regularly  laid  out  highway.  Even 
if  the  decision  were  open  to  the  interpre- 
tation that  the  public  use  of  a  highway  is 
limited  to  travel  and  passing  from  place  to 
place,  I  do  not  think  that  a  blind  horse, 
which  in  18G9  fell  into  a  well  where  there 
was  no  road,  ought  now  to  block  the  public 
highways  of  the  state  to  expanding  and  in- 
creasing public  necessities  and  uses.  How- 
ever, the  court  did  not  limit  the  upe  of  a 
highway  to  passing  and  repassing,  or  to  such 
acts  only  as  involve  motion.  The  language 
ia:  "It  [the  public]  obtains  the  right  for 
persons  to  pass  and  repass,  and  to  use  the 
road  as  a  public  highway  only,  and  nothing 
more."  That  is  all  I  claim  for  the  public 
in  this  action. 

The  law  upon  this  subject  has  been  too 
much  confused  by  fictions  which  do  not  coin- 
cide with  the  facts.  I  should  like  to  square 
the  law  as  nearly  as  possible  with  the  facts. 
In  cities  the  fiction  is  that  the  fee  of  streets 
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is  in  the  county.  But  the  county  is  not  a 
real  proprietor.  If  the  streets  be  vacated, 
the  title  of  the  county  vanishes.  The  fiction 
is  used  merely  to  express  the  fact  that  the 
public  has  full  rights  over  the  streets  for 
public  purposes.  In  the  country  the  fiction 
is  that  the  public  has  a  mere  easement.  As 
a  matter  of  substantial  fact,  the  owner  loses 
his  land,  and  fullv  understands  that  lie  loses 
it,  when  condemnation  is  made.  True,  he  may 
quarry  under  the  road  if  he  do  not  impair  it, 
and  may  do  some  things  upon  the  surface  of 
the  ground  if  he  do  not  obstruct  the  public 
(it  is  a  crime  for  him  to  scour  his  plows 
there),  and,  if  it  should  ever  be  vacated,  full 
dominion  will,  reattach.  But  the  public  ac- 
quires the  right  to  exclude  him  absolutely, 
if  necessary  and.  in  point  of  practical  fact  as 
op[>osed  to  legal  theory,  does  exclude  him 
from  it  except  as  an  abutter  and  as  one  of 
the  public.  When,  therefore,  the  road  is 
subjected  to  a  new  use,  there  is  no  substan- 
tial damage.  The  concluding  words  of  the 
paragraph  quoted  from  Joyce  on  Electric 
Law  in  the  dissenting  opinion  are  these: 
''The  amount  of  compensation  to  which  he  is 
entitled  would  in  most  cases,  however,  be 
purely  nominal. '^  In  Keasbey  on  Electric 
Wires,  pp.  12G,  127,  the  following  statements 
occur:  "ITiere  must  be  an  extension  of  the 
uses  to  which  streets  arc  put,  and  so  long  as 
they  serve  the  public  convenience,  and  do  not 
affect  the  use  formerly  enjoyed  by  the  land- 
owner, there  would  seem  to  be  no  good  rea- 
son why  the  landowner  should  have  a  right 
to  object,  since  in  such  a  case,  if  he  were  en- 
titled to  damages,  they  would  amount  to 
nothing.  .  .  .  Another  difficulty  is  that 
it  is  hard  to  distinguish  between  a  rural  and 
an  urban  street,  and  that  the  nature  of  a 
street  changes  insensibly  from  the  former 
to  the  latter,  atod  a  rule  of  property  which 
depends  on  such  a  shifting  and  indefinite 
distinction  is  not  likely  to  prove  satisfac- 
tory." 

That  there  was  no  substantial  damage  in 
this  case  is  shown  by  the  agreed  facts.  The 
following  utterly  petty  and  trivial  matters 
are  all  the  plaintiff  could  muster  in  order 
to  obtain  an  extraordinary  remedy  in  a  court 
of  equity  witli  which  to  oppose  a  work  of 
great  public  interest  and  importance :  '*That 
the  erection  of  the  poles  and  the  construc- 
tion of  said  line  would  to  some  extent  inter- 
fere with  the  mowing  of  grass  and  weeds 
next  to  the  hedge  and  along  the  public  high- 
way, and  with  the  trimming  of  the  hedge 
with  a  machine;  that  this  plaintiff  ha.s  a 
machine  with  which  he  can  trim  the  hedge, 
but  that  he  never  has  trimmed  the  hedge 
with  a  machine ;  that  the  plaintiff  has  mowed 
the  weeds  and  grass  along  the  outside  of  said 
hedge  with  a  machine;  that  there  is  a  little 
piece  of  hedge  along  section  15  which  Mr. 
12 


178 


Kansas  SupBBiiE  Ck)UBT. 


Hat^ 


HcCaim  bought  from  Mr.  Ellis  that  has 
Borae  sumac  growing  in  the  public  highway, 
but  not  next  to  the  hedge;  that  there  is  a 
wire  fence  there,  and  it  is  set  in  about  4 
feet,  and  the  sumac  is  in  the  highway,  and 
not  next  to  the  fence/'  I  am  not  in  favor 
of  opening  the  courts  to  injunction  suits 
which  are  purely  obstructive,  which  are 
brought  merely  for  the  vindication  of  a 
theory,  and  which  have  for  their  basis  noth- 
ing more  than  an  intangible  interest  in  land 
which  sutfers  nothing  but  an  imaginary  in- 
jury. 

There  can  be  no  doubt  that  the  representa- 
tives of  the  people  of  this  state  have  always 
heretofore  regarded  the  construction  of  tel- 
egraph and  telephone  lines  upon  the  public 
highways  as  imposing  no  additional  burden. 
In  1868  the  legislature  passed  an  act  which 
provides  as  follows:  "Corporations  created 
for  the  purpose  of  constructing  and  main- 
taining magnetic  telegraph  lines  are  author- 
ized to  set  their  poles,  piers,  abutments, 
wires,  and  other  fixtures,  along,  upon  and 
across  any  of  the  public  roads,  streets,  and 
waters  of  this  state,  in  such  manner  as  not 
to  incommode  the  public  in  the  use  of  such 
roads,  streets,  and  waters."  Gen.  Stat.  1868, 
chap.  23,  §  74.  In  1885  it  passed  an  act  au- 
thorizing the  organization  of  corporations 
for  the  construction  and  maintenance  of  tele- 
phone lines,  and  providing  as  follows:  "All 
such  corporations  shall  have  all  the  rights 
and  powers  conferred,  and  be  subject  to  all 
the  liabilities  and  duties  imposed,  by  the  gen- 
eral laws  of  this  state  upon  telegraph  cor- 
porations."   Laws  1885,  chap.  104,  p.  151. 

Acquiescence  for  so  many  years  in  these 
acts,  which  make  no  reference  whatever  to 
additional  compensation,  amounts  to  a  popu- 
lar approval  of  the  enlarged  use  of  the  high- 
ways of  the  state  here  contended  for.  It  is 
true  that  a  telephone  pole  does  monopolize 
that  portion  of  a  public  highway  which  it 
occupies.  The  monopoly,  however,  is  en- 
tirely reasonable.  It  (rfjstructs  and  inter- 
feres with  no  other  highway  use,  and  is  en- 
tirely compatible  with  all  other  highway  uses 
at  all  times.  And,  since  it  cannot  l)e  seri- 
ously controverted  that  the  telephone  is  now 
nn  invaluable  adjunct  to  travel  and  other 
highway  purposes  acknowledged  to  be  prop- 
er, the  principle  of  the  case  of  Weslern  U. 
Teleg.  Co,  v.  Richf  19  Kan.  517,  27  Am.  Rep. 
159,  ought  to  apply.  In  that  case  land  was 
condemned  for  a  railroad  which  obtained  a 
mere  easement.  The  fee  and  the  right  to  make 
use  of  the  land  in  all  ways  not  incompatible 
with  the  interests  of  the  railroad  remained 
in  the  landowner.  Then  a  telegraph  line 
was  established  over  the  condemned  tract. 
There  was  the  same  opportunity  to  say  in 
that  suit  that  there  is  in  this  one  that  the 
owner  was  being  deprived  of  his  land,  that 
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there  was  no  reason  for  him  to  make  a  dona- 
tion of  his  property  to  private  or  to  public 
interests,  and  that  the  adyanoe  of  civilization 
should  not  be  made  at  the  expense  of  the 
few.  But  Mr.  Justice  Brewer  disposed  of 
the  matter  by  saying  that  the  oooBtruction  of 
the  telegraph  line  was  damnum  absque  in- 
juria, or,  perhaps  more  correctly,  damages 
already  paid  for.  Telephone  poles  cannot  be 
excluded  from  the  highway  merely  because 
they  are  immovable.  To  immobility  must  be 
added  an  unreasonable  interference  with  the 
general  use  of  the  highway  or  an  unreason- 
able interference  with  the  rights  of  the  abut- 
ter, and  herein  lies  the  fallacy  of  the  argu- 
ment in  terrorem  of  my  dissenting  associ- 
ates. It  does  not  follow,  from  the  fact  that 
a  telephone  line  may  be  established  upon  the 
highway,  that  a  railroad  may  be  built  there, 
or  that  a  transportation  company  may  dig  a 
canal  along  its  length  and  fill  it  with  a  fleet 
of  boats.  It  is  perfectly  plain  that  new 
uses  may  ;iot  be  allowed  to  overthrow,  or 
even  to  substantially  impair,  the  old. 

I  remain  perfectly  free  to  determine  all 
such  cases  whenever  they  arise.  I  am  not 
greatly  troubled  by  a  counting  of  the  cases- 
on  either  side  of  the  proposition  involved.  I 
am  bound  to  follow  the  reasoning  which  ap- 
peals to  me  most  strongly.  That  so  ably 
presented  by  Chief  Justice  Johnston  in  the 
majority  opinion,  though  in  opposition  to> 
his  personal  view,  and  the  considerations 
noted  above,  impel  me  to  concur  in  aifirming^ 
the  judgment  of  the  district  court. 

JohnstoAf  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion- 
that  the  construction  and  maintenance  of  a 
telephone  line  on  a  rural  highway  is  not  an 
additional  ser\itude,  and  am  compelled  to- 
adhcre  to  the  view  stated  in  the  first  opin- 
ion by  Justice  Pollock:*  "That  a  line  of  tele- 
phone, while  a  means  of  communication,  is- 
not  a  method  of  travel,  and  is  not  such  a 
use  of  the  property  as  was.  in  contemplation 
of  law,  acquired  by  the  public  when  the  high- 
way was  laid  out ;  and  that  the  landowner 
must,  under  the  provisions  of  our  Constitu- 
tion and  by  natural  right,  be  held  to  be  enti- 
tled to  compensation  for  this  new  bfurden- 
cast  on  his  property."  It  is  a  use  which  wa^ 
not  only  not  contemplated  when  the  high- 
way was  established,  but  is  one  wholly  in- 
consistent with  the  purposes  of  a  country 
road.  In  Kansas,  and  in  nearly  all  of  the 
states,  a  well-recognized  distinction  exists 
between  the  uses  to  which  a  rural  highway 

*A  declBlon  was  reached  and  an  opinion 
handed  down  in  this  case  in  favor  of  the  plain- 
tiff, but,  a  reheariof?  havlnf?  1)een  panted,  the- 
opinions  here  piihllshed  were  handed  down 
superHcdlng  the  former  one,  which  has,  ther^ 
fore,  been  omitted. 
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and  a  city  street  may  be  devoted.  The  densi- 
ty of  population,  and  the  fact  that  nearly  all 
of  the  ground  in  a  city,  except  the  public 
ways,  is  covered  with  permanent  structures, 
requires  that  streets  and  alleys  shall  be  used 
for  all  public  purposes.  They  are  used,  not 
only  for  travel,  but  for  light  and  air,  and 
through  which  to  lay  pipes  to  conduct  water, 
gaa,  and  other  materials  for  both  public  and 
pri?ate  consumption.  They  are  also  em- 
ployed for  all  kinds  of  traffic  and  transporta- 
tion which  does  not  unreasonably  interfere 
with  the  rights  of  abutting  owners.  It  is 
wholly  impracticable  to  provide  means  for 
transmidsion,  transportation,  and  communi- 
cation in  a  crowded  city  except  through  the 
streets  and  alleys;  and  hence  a  dedication 
or  appropriation  of  streets  and  alleys  always 
eont«mplates  every  use  which  public  necessi- 
ty and  convenience  require.  In  a  city,  even 
a  commercial  railroad  may  be  located  in  the 
streets,  and,  if  ingress  and  egress  are  af- 
forded an  abutting  owner,  he  has  no  claim 
for  damages  or  compensation  {Ottatoa,  0.  C. 
d  C.  G.  R.  Co,  V.  Larson,  40  Kan.  301,  2  L. 
R.  A.  59,  19  Pac.  661 ) ;  but  no  one  would 
claim  that  such  a  use  is  within  the  scope 
and  purpose  of  a  rural  highway.  Again,  the 
ownership  of  the  fee  in  the  highway  not  only 
distinguishes  it  from  a  city  street,  but,  as  to 
the  exercise  of  eminent  domain  and  the 
maintenance  of  injunction,  it  is  of  control- 
ling consequence.  If  there  is  no  ownership, 
there  is  nothing  to  condemn,  and,  if  compen- 
aation  may  be  had  in  damages  for  unreason- 
able interference  with  the  adjoining  owner's 
ingress  and  egress,  injunction  will  not  be 
allowed.  In  a  city  street  the  public  has 
not  only  an  easement,  but  it  holds  the  fee  as 
well.  It  holds  the  trust  and  every  vestige 
of  the  title.  The  interest  which  the  ad- 
joining owneV  has  in  a  rural  highway  is  not 
unimportant  or  intangible,  as  is  claimed  by 
the  telephone  company.  He  retains  a  title 
and  estate  in  the  highway  which  gives  him 
substantial  rights,  and  of  which  he  cannot 
he  deprived  until  just  compensation  has 
been  paid  or  secured. 

In  Shaumee  County  v.  Beckicith,  10  Kan. 
604,  it  was  said  that  "the  fee  in  the  land 
never  passes  to  the  public,  but  always  con- 
tinues to  belong  to  the  original  owner.  He 
continues  to  own  the  trees,  the  grass,  the 
hedges,  the  fences,  the  buildings,  the  mines, 
quarries,  springs,  water  courses,  in  fact, 
everything  eomiected  with  the  land  over 
vhieh  the  road  is  laid  out,  which  is  not  nec- 
essary for  the  public  use  as  a  highway. 
Angell,  Highways,  chap.  7,  §8  301-312.  .  .  . 
He  may  remove  all  these  things  from  the 
Tt)ad,  or  use  and  enjoy  them  in  any  other 
manner  he  may  choose,  so  long  as  he  does 
not  interfere  with  the  use  of  the  road  as  a 
public  highway.  No  other  person  has  any 
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such  rights."  In  respect  to  the  rights  ac- 
quired by  the  public  it  was  also  remarked: 
'*The  public  qbtains  a  mere  easement  to  the 
land.  It  obtains  only  so  much  of  the  land, 
soil,  trees,  etc.,  as  is  necessary  to  make  a 
good  road.  It  obtains  the  right  for  persons 
to  pass  and  repass  and  to  use  the  road  as  a 
public  highway  only,  and  nothing  more." 
See  also  Caulkins  v.  Mathews,  5  Kan.  109. 

This  early  decision,  since  accepted  and  fol- 
lowed, declared  the  purpose  of  a  rural  high- 
way to  be  travel  and  a  right  of  the  public 
to  pass  from  place  to  place  thereon,  and 
nothing  more.  The  highway  contemplated 
when  the  road  was  laid  out  was  one  equally 
open  to  the  use  of  everyone;  not  one  where 
a  part  of  it  might  be  permanently  and  ex- 
clusively occupied  by  private  parties  and 
largely  for  private  profit.  The  placing  of 
poles  in  the  highway  is  a  permanent  loca- 
tion, which  necessarily  excludes  the  owner  of 
the  adjoining  land  and  everyone  else  from 
the  part  so  occupied.  Here  it  prevented  the 
plaintiff  from  trimming  his  hedge  and  ob- 
taining the  grass  which  the  court  said  be- 
longs to  him.  The  theory  of  the  law  when 
the  road  was  laid  out  was  that  the  adjoin- 
ing owner  had  the  same  rights  in  the  ease- 
ment granted  as  every  other  member  of  the 
public;  but  he  is  not  free  to  use  the  tele- 
phone line,  and  is  excluded  from  the  ground 
occupied  by  it.  The  supreme  court  of  New 
York,  in  speaking  of  the  contemplated  use 
of  rural  highways,  said:  "The  primary  law 
of  the  highway  is  motion,  and  whatever  ve- 
hicles are  used,  or  whatever  method  of  the 
transmission  of  intelligence  is  adopted,  the 
vehicle  must  move  and  the  intelligence  be 
transmitted  by  some  moving  body  which 
must  pass  along  the  highway,  either  on,  or 
over,  or  perhaps  under,  it,  but  it  cannot  per- 
manently appropriate  any  part  of  it."  Eels 
V.  American  Teleph.  d  Teleg.  Co,  143  N.  Y. 
133,  25  L.  R.  A.  640,  38  N.  E.  202.  The  tel- 
ephone, however,  is  a  stationary  appliance, 
a  permanent  obstruction,  a  fixture  in  the  soil, 
which  necessarily  involves  exclusive  posses- 
sion. When  the  easement  was  obtained  and 
paid  for  by  the  county,  can  it  be  conceived 
that  the  owner  understood  that  he  had  sur- 
rendered to  others  the  permanent  and  exclu- 
sive possessimi  of  a  part  of  the  highway,  or 
that  the  public  understood  it  was  paying 
for  such  an  occupancy  for  the  benefit  and 
profit  of  private  individuals  or  corporations  ? 

Much  is  said  about  the  utility  and  con- 
venience of  the.  telephone,  and  against  any 
step  or  decision  which  would  retard  progress 
or  prevent  the  general  use  of  all  such  mod- 
em inventions.  All  will  agree  to  its  supe- 
riority over  former  methods  and  that  its  use 
should  not  be  unjustly  hampered;  but  such 
considerations  do  not  require  that  landown- 
ers shall  make  donations  of  their  property 
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for  the  benefit  of  private  or  public  interests. 
The  advance  of  civilization,  so  much  talked 
of,  is  desirable,  but  it  would  be  unjust  and 
is  unnecessaiy  to  obtain  it  at  the  expense  of 
the  few.  To  require  telephone  companies  to 
pay  for  property  taken  for  their  benefit  will 
not  necessarily  check  progress  nor  prevent 
improvements.  The  law  treats  the  business 
as  public,  and  authorizes  the  condemnation 
of  land  required  for  the  operation  of  a  tele- 
phone system,  and  provides  that  highways 
may  be  so  occupied  when  compensation  has 
been  paid  to  those  owning  an  estate  in  the 
land. 

If  the  view  taken  of  the  majority  opinion 
Is  to  prevail,  every  modem  method  of  trans- 
porting persons  and  property,  and  all  means 
of  intercommunication,  stationary  and  mova- 
ble, may  be  used  on  the  rural  highway. 
Every  use  made  of  a  city  street— and  that 
includes  all  purposes  which  public  necessity 
and  conveni^ice  require — ^may  be  made  of  a 
rural  highway  without  imposing  additional 
burdens  upon  it.  It  will  include  telegraphs, 
steam  and  electric  railroads  for  commercial 
purposes,  pipes  and  conduits  for  gas  and  oil, 
aqueducts  for  water,  as  well  as  pneumatic 
tubes.  No  one  will  deny  that  new  methods 
of  locomotion  and  new  movable  vehicles,  in- 
cluding bicycles,  automobiles,  steam  thresh- 
ers, and  portable  engines,  may  be  used  on  a 
highway  without  subjecting  it  to  a  new 
servitude;  but  the  profession  will  be  sur- 
prised to  learn  that  railroad  tracks  and 
other  permanent  structures  can  be  placed  in 
highways  for  steam  railroads,  and  also  that 
trolley  lines,  which  furnish  the  most  mod- 
em manner  of  travel,  may  be  constructed 
along  the  country  road,  without  the  consent 
of  the  adjoining  owners.  The  transportation 
of  oil  and  gas  is  a  business  of  a  public  char- 
acter which  is  now  exciting  the  attention 
and  energies  of  the  people  of  the  state,  and, 
under  the  rules  adopted,  the  owners  of  these 
lines  may  excavate  in  front  of  farms  and 
lay  their  pipes  along  the  highways  without 
paying  the  o\i'ners  of  the  fee  for  the  land 
taken.  Likewise,  companies  organized  for 
the  transpoi-tation  of  letters  and  parcels 
through  pneumatic  tubes  may  construct  and 
maintain  stationary  appliances  in  the  road 
without  compensating  the  adjacent  owners. 
If  telephone  and  telegraph  companies  may 
permanently  and  exclusively  occupy  portions 
of  the  highways  because  it  is  a  modem  me- 
dium of  transmitting  information,  why  may 
not  telegraph  companies  use  the  latest  de- 
vice of  Marconi,  and  build  towers  opposite 
farms  to  transmit  intelligence  from  station 
to  station  by  wireless  telegraphy? 

1  think  that  the  function  of  a  telephone  is 
quite  apart  from  the  purpose  for  which  the 
highway  was  designed  when  the  easement 
was  acquired.  All  methods  whereby  a  purt 
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of  the  rural  highway  is  exclusively  and  con- 
tinuously occupied  is  a  new  use,  and  consti- 
tutes an  additional  burden  which  entitles 
the  person  over  whose  laiid  the  highway  is 
laid  to  compensation.  The  authorities  are 
very  nearly  uniform,  however  much  they 
may  differ  as  to  reasons,  that  a  telephone  is 
not  within  the  scope  and  purpose  of  a  rural 
highway.  EeU  v.  American  Teleph.  d  Telcg. 
Co,  143  N.  Y.  133.  25  L.  R.  A.  640,  38  N.  E. 
202;  Board  of  Trade  Teleg.  Co.  v.  Barnett, 

107  111.  607,  47  Am.  Rep.  453:  Postal  Teleg. 
Cable  Co.  V.  Eaton,  170  111.  513,  39  L.  R.  A. 
722,  62  Am.  St.  Rep.  390,  49  N.  E.  365; 
Daily  v.  State,  61  Ohio  St.  348,  24  L.  R.  A. 
724,  46  Am.  St.  Rep.  678,  37  N.  E.  710;  Cat- 
len  V.  Columbus  Edison  Electric  Light  Co. 
66  Ohio  St.  166,  68  L.  R.  A.  782.  64  N.  E. 
141;  Western  U.  Teleg.  Co.  v.  Williams,  80 
Va.  696,  8  L.  R.  A.  429,  19  Am.  St.  Rep. 
908,  11  S.  E.  106;  Krueger  v.  Wisconsin 
Teleph.  Co.  106  Wis.  96,  50  L.  R.  A.  298,  81 
N.  W.  1041;  Stoxcers  v.  Postal  Teleg.  Cable 
Co.  68  Miss.  659,  12  L.  R.  A.  864,  24  Am. 
St.  Rep.  290,  9  So.  356;  Chesapeake  d  P. 
Teleph.  Co.  v.  Mackenzie,  74  Md.  36,  28  Am. 
St.  Rep.  219,  21  Atl.  690;  Halsey  v.  Rapid 
Transit  Street  R.  Co.  47  N.  J.  Eq.  380,  20 
Atl.  859 ;  "Sicoll  v.  tfeyjo  York  d  N.  J.  Teleph. 
Co.  62  N.  J.  L.  733,  72  Am.  St.  Rep.  666,  42 
Atl.  583;  Donovan  v.  AUert,  11  N.  D.  289, 
58  L.  R.  A.  775,  95  Am.  St.  Rep.  720,  91  N. 
W.  441 ;  Spokane  v.  Colby,  16  Wash.  610,  48 
Pac.  248;  Bronson  v.  Albion  Teleph.  Co. 
(Xeb.)  60  L.  R.  A.  427,  93  N.  W.  201;  Pa- 
cific Postal  Teleg.  Cable  Co.  v.  Irvine,  49 
Fed.  113;  Kester  v.  Western  U.  Teleg.  Co. 

108  Fed.  926;  Kincaid  v.  Indianapolis  Nat- 
ural Oas  Co.  124  Ind.  577,  8  L.  R.  A.  602, 
19  Am.  St:  Rep.  113,  24  N.  E.  1066;  Atlantic 
d  P.  Teleg.  Co.  v.  Chicago,  R.  I.  d  P.  R.  Co. 
6  Biss.  158,  Fed.  Cas.  No.  632. 

In  all  of  the  cases  cited  in  support  of  the 
otiier  view,  only  the  decisions  in  two  states 
— Minnesota  and  Michigan — involved  a 
rural  highway.  In  some  of  the  other  cases 
cited  to  sustain  the  trial  court  there  is  some 
general  language  used,  and  some  reasons  are 
given,  which  seemingly  support  the  view 
that  a  telegraph  or  telephone  line  is  not  an 
additional  servitude  on  a  rural  highway; 
but  in  each  of  them  the  court  was  speakini;^ 
of  the  scope  and  purpose  of  a  city  street, 
and  most  of  them  recognized  a  difference  be- 
tween that  and  a  country  road.  For  in- 
stance, the  supreme  court  of  Missouri,  in 
Julia  Bldg.  Asso.  v.  Bell  Teleph.  Co.  88  Mo. 
258,  57  Am.  Rep.  398,  calls  attention  to  the 
distinction  between  roads  in  the  country  and 
streets  in  the  city,  and  indicates  that  a  dif- 
ferent rule  applies  as  to  the  interest  which 
the  public  acquires  in  a  highway  and  in  a 
Hti-eet.  In  Magee  v.  Overshiner,  150  Ind. 
127,  40  L.  R.  A.  370,  65  Am.  St.  Rep.  358, 
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49  X.  K.  951,  a  street  case,  it  is  said:  "There 
ii  an  essential  distinction  between  urban  and 
Moburban  highways,  and  the  rights  of  the 
abutters  are  much  more  limited  in  the  case 
of  urban  streets  than  they  are  in  the  case  of 
suburban  ways."  The  case  of  Castle  v.  Bell 
Teleph,  Co.  49  App.  Div.  437,  63  N.  Y.  Supp. 
482,  calls  attention  to  the  fact  that  public 
eafrcmentb  in  the  streets  of  cities  and  vil- 
lages are  much  more  extensive  than  a  coim- 
try  highway.  The  same  may  be  said  of 
Ijockhart  v.  Craig  Street  B.  Co.  139  Pa.  419, 
21  Atl.  26,  where  it  was  said  that  'Vhat 
mi|rht  be  considered  an  invasion  of  private 
right,  so  far  as  the  use  of  a  highway  is  con- 
eemed,  in  the  country,  might  not  be  so  in  a 
city."  In  the  two  cases  holding  that  the 
telephone  is  not  an  additional  servitude  on 
the  rural  highway,  the  Minnesota  decision 
was  made  by  a  bare  majority,  and  even  in 
that  state  it  is  held  that  a  railroad  is  an  ad- 
ditional burden  on  a  city  street.  In  the 
Michigan  case  there  was  also  a  strong  dis- 
sent, and  in  the  prevailing  opinion  it  was 
said  that  under  the  statutes  of  that  state 
any  damages  sustained  by  the  adjoining 
owner  by  the  erection  of  the  poles  in  the 
highway  could  be  recovered. 

It  is  interesting  to  notice  the  view  taken 
oi  this  question  by  authors  of  text-books. 
Kor  instance,  in  Joyce  on  Electric  Law,  8 
321,  it  is  said :  "We  are  of  the  opinion  that 
the  construction  of  tel^^aph  and  telephone 
lines  upon  the  highways  or  streets  is  not 
within  the  original  purposes  of  the  dedica- 
tion or  taking  of  the  same,  and  that  the 
po«es  and  wires  constitute  an  additional 
servitude,  entitling  the  abutting  ow*ner  to 
compensation."  In  2  Dillon  on  Municipal 
Corporations,  8  698a,  it  is  remarked:  "On 
the  whole,  the  safer  and  perhaps  sounder 
view  is  that  such  a  use  of  the  street  or  high- 
way, attended  as  it  may  be,  especially  in 
cities,  with  serious  damage  and  incon- 
venience to  the  abutting  owner,  is  not  a 
street  or  iiighway  use  proper,  and  hence  en- 
titles such  owner  to  compensation  for  such 
u«,  or  for  any  actual  injury  to  his  property 
caused  by  poles  and  lines  of  wife  placed  in 
front  thereof."  In  £lliott  on  Roads  and 
Streets,  534,  it  is  said :  "We  are  inclined  to 
tlie  opinion  that  such  a  use  constitutes  a 
ni'w  burden,  for  which  the  owner  of  the  fee 
is  entitled  to  compensation."  Lewis  on  Em- 
inent Domain,  §  131,  says:  "The  lines  of  a 
telegraph  or  telephone  company  are  on  the 
same  footing  as  the  steam  railroad.  They 
form  no  part  of  the  equipment  of  a  public 
highway,  but  are  entirely  foreign  to  its  use. 
VVhere  the  fee  of  the  street  is  in  the  abutting 
owner,  he  is  clearly  entitled  to  compensation 
for  the  additional  burden  placed  upon  his 
land."  In  Crosswell  on  the  Law  of  Electric- 
ity, 8  UU,  it  is  said:     ''The  use  of  the  high- 


ways,  however,  for  the  transmission  of  intel- 
ligence, is  a  use  wholly  different  from  public 
travel.  Incidentally,  no  doubt,  it  affects 
somewhat  similar  objects.  .  .  .  The  na- 
ture of  the  use,  however,  is  essentially  dif* 
ferent,  and  the  courts  have  generally  recog- 
nized this  difference.''  In  Randolph  on  Em- 
inent Domain,  8  407,  the  difference  of  opin- 
ion on  the  question  is  recognized,  and  it  is 
remarked  that  ''the  prevailing  opinion  seems 
to  be  that  the  plant  is  an  additional  servi- 
tude." 

Justices  Ciuuiincliam  and  Mason  are 
of  the  opinion  that  the  decision  first  made 
should  be  adhered  to,  and  join  with  me  in 
this  dissent. 


D.  E.  BOWDEN,  Plff.  in  Err^ 

V. 

City  of  KANSAS  CITY. 


( 


Kan. 


) 


*A  ntimletpal  eorporatto-n  ta  perform* 
Inv  m  iiiinisterial  pnblle  duty  in  main- 
taining a  fire  station,  and  is  liable  in  damages 
to  an  employee  for  personal  injuries  sustained, 
resulting  from  a  neglect  on  the  part  of  the 
corporation  to  furnish  him  a  reasonably  safs 
place  in  which  to  work. 

(July  7,  1904.) 

ERROR  to  the  Court  of  Common  Pleas  for 
Wyandotte  County  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  True  Sc  Sims  and  KeplinKsr  Sc 
Trioket,  for  plaintiff  in  error: 

The  plaintiff  has  a  right  to  maintain  this 
action. 

Kansas  City  v.  McDonald,  60  Kan.  489, 
46  L.  R.  A.  429,  67  Pac.  123;  Laclef  v.  Con- 

*Headnote  by  Gbeenb,  J. 

NoT£. — For  another  case  in  this  series  as  to 
liability  of  city  for  failure  to  furnish  employee 
safe  place  to  work,  see  Rhobidas  v.  Concord,  51 
L.  R.  A.  381. 

As  to  liability  for  injury  to  lineman  in  flre- 
slgnal  system  by  breaking  of  pole,  see  Pettin- 
gell  V.  Chelsea,  24  L.  K.  A.  427. 

As  to  distinction  generally  between  public  and 
private  functions  of  municipal  corporation  in 
respect  to  liability  for  negligence,  see  Barron  v. 
Detroit,  19  L.  R.  A.  452,  and  note;  Gibson  v. 
Huntington,  22  L.  R.  A.  561 ;  Corning  v.  Sag- 
inaw, 40  L.  R.  A.  526;  Wyatt  t.  Rome.  42  L. 
R.  A.  180 ;  Esperg-Gunst  Cigar  Co.  v.  Portland, 
43  L.  R.  A.  435;  Colwell  v.  Waterbury,  57  L. 
R.  A.  218;  Nicholson  v.  Detroit,  56  L.  R.  A. 
601 ;  Peterson  v.  Wilmington,  56  L.  R.  A.  059 ; 
Hall  V.  Concord,  58  L.  R.  A.  455 ;  and  Ifc- 
Fadden  v.  Jewell,  60  L.  R.  A.  401. 
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oordM,  41  Kan.  325,  13  Am.  St.  Rep.  285,  21 
Pac.  272 ;  Maxmilicm  v.  New  York,  62  N.  Y. 
160,  20  Am.  Rep.  468. 

The  same  principle  which  makes  the  city 
liable  for  failure  to  keep  its  streets  in  repair 
would  make  defendant  liable  for  failure  to 
keep  the  area  way  in  question  in  repair. 

Kansas  City  v.  McDonald,  60  Kan.  489,  45 
L.  R.  A.  429,  57  Pac.  123 ;  Wagner  v.  Port- 
land, 40  Or.  389,  60  Pac.  986,  67  Pac.  302; 
Conrad  v.  Ithaca,  10  N.  Y.  170. 

It  was  in  no  sense  a  governmental  func- 
tion because  it  did  not  affect  the  public  at 
large,  or  the  public  peace,  or  the  public  wel- 
'  fare. 

15  Am.  &  Eng.  Enc.  Law,  p.  1141,  8  16; 
Oalvcston  v.  Posnainsky,  62  Tex.  118,  50 
Am.  Rep.  517;  Welter  v.  St.  Paul,  40  Minn. 
460,  12  Am.  St.  Rep.  762,  42  N.  W.  392; 
Aldrich  V.  THpp,  11  R.  I.  141,  23  Am.  Rep. 
434;  Eastman  v.  Meredith,  36  N.  H.  284,  72 
Am.  Dec.  302;  Oliver  v.  Worcester,  102 
Mass.  489,  3  Am.  Rep.  485;  Ravoe  v.  Ports- 
mouth, 66  N.  H.  201,  22  Am.  Rep.  464; 
Greenwood  v.  Westport,  63  Conn.  687,  60 
Fed.  560;  Winfield  v.  Peeden,  8  Kan.  App. 
671,  57  Pac.  131;  State  ex  rel.  Oodard  v. 
Douytis,  60  Kan.  788,  57  Pac.  962. 

A  servant  in  a  city  waterworks  depart- 
ment who  has  received  personal  injuries  by 
reason  of  the  negligence  of  the  city's  officers 
or  agents  may  recover  therefor  against  the 
city  notwithstanding  the  city  was  in  dis- 
charge of  a  public  duty. 

Rhohidas  v.  Concord ,  70  N.  H.  90,  51  L. 
R.  A.  381,  85  Am.  St.  Rep.  604,  47  Atl.  82; 
Emporia  v.  Kowalski,  66  Kan.  64,  71  Pac. 
232;  Wagner  v.  rorU<ind,  40  Or.  389,  60 
Pac.  985,  G7  Pac.  302;  Mnlcairns  v.  Janes- 
ville,  67  Wis.  24,  29  N.  W.  565 ;  McCaughey 
v:  Tripp,  12  R.  I.  449;  Donahoe  v.  Kansas 
City,  136  Mo.  657,  38  S.  W.  571:  Toledo  v. 
Cone,  41  Ohio  St.  149. 

Messrs.  J.  W.  Bana  and  M.  J.  Relts, 
for  def aidant  in  error: 

The  sovereign  state  has  delegated  some  of 
its  sovereignty  to  its  municipalities  by 
making  them  bodies  politic. 

State  V.  Majors,  10  Kan.  444;  ^offzigger 
V.  McAllister,  12  Kan.  320;  Callen  v.  Junc- 
tion City,  43  Kan  632,  7  L.  K.  A.  736,  23 
Pac.  652,  State  v.  A  thin,  04  Kan.  176,  97 
Am.  St.  Rep.  343,  67  Pac.  519. 

There  are  three  things  which  all  men  of 
any  degree  of  civilization  agree  that  a  state 
should  assume:  The  protection  of  (1)  life, 
(2)  liberty,  {3i  property.  The  maintenance 
of  a  fire  station  and  a  fire  department  is  not 
among  the  most  essential  means  of  protect- 
ing and  preserving  the  safety  of  property. 

A  city  is  something  more  than  the  mere 
personal  agent  of  the  state;  something  more 
than  a  mere  private  corporation.  Such  cor- 
porations are  the  creatures — mere  political 
00  L.  R.  A. 


subdivisions— of  the  state,  for  the  purpose 
of  exercising  a  part  of  its  powers.  What 
they  lawfully  do  of  a  public  character  is 
done  under  the  sanction  of  the  state.  Tliey 
are,  in  every  essential  sense,  only  auxiliaries 
of  the  state  for  the  purposes  of  local  gov- 
ernment. 

Rogers  v.  Burlington,  3  Wall.  654,  18  L. 
ed.  79;  United  States  v.  Baltimore  d  O.  R. 
Co.  17  Wall.  322,  21  L.  ed.  597;  Mt.  Pleasant 
v.  Becktoith,  100  U.  S.  514,  25  L.  ed.  699; 
Piqua  Branch  v.  Knoop,  16  How.  369.  14  L. 
ed.  977;  Hill  v.  Memphis,  134  U.  S.  198,  33 
L.  ed.  887,  10  Sup.  Ct.  Rep.  562 ;  Bamett  v. 
Denison,  145  U.  S.  135,  36  L.  ed.  652,  12 
Sup.  Ct.  Rep.  819;  Williams  v.  Eggleston, 
170  U.  S.  304,  42  L.  ed.  1047,  18  Sup.  Ct. 
Rep.  617;  Clinton  v.  Cedar  Rapids  d  M. 
River  R.  Co.  24  Iowa,  455;  Re  Dalton,  61 
Kan.  257,  47  L.  R.  A.  380,  69  Pac.  336; 
State  ew  rel.  Barton  County  v.  Lake  Koeti 
Nav.  Reseivoir  d  Irrig.  Co.  63  Kan.  394,  6.'> 
Pac.  681;  State  ev  rel.  Atty.  Oen.  v.  Shatr- 
nee  County,  28  Kan.  431;  Frederick  ▼.  Gro- 
shon,  30  Md.  436,  96  Am.  Dec.  591. 

The  necessary  corollary  of  merging  of  the 
individual  character  and  identity  of  cities, 
townships,  and  counties  into  the  state  is  to 
make  them  immune  from  liability  in  the 
discharge  of  public  duties  without  the  con- 
sent of  the  state,  for  the  discharge  of  the 
public  duties  and  the  exercise  of  state  func- 
tions cannot  be  interfered  with  by  private 
suitors. 

Beo/ch  V.  Leahy,  11  Kbh.  28. 

An  undertaking  to  do  a  certain  act  for 
the  good  of  the  whole  people,  and  to  pro- 
mote their  mutual  safety,  advantage,  and 
welfare  by  their  united  effort  and  combined 
strength  is  not  private  in  its  nature. 

1  Dill.  Mun.  Corp.  §  67,  and  notes;  State 
ea>  rel.  HeiTon  v.  Smith,  44  Ohio  St.  348,  7 
N.  E.  447,  12  N.  E.  829;  Darlington  v.  New 
York,  31  N.  Y.  164,  88  Am.  Dec.  248;  Re 
Ashhy,  00  Kan.  101,  55  Pac.  336;  Re  Dalton, 
61  Kan.  257,  47  L.  R.  A.  380,  59  Pac.  336; 
State  ex  rel.  Barton  County  v.  Lake  Koen 
A'ar.  Reservoir  d  Irrig.  Co.  63  Kan.  304,  65 
Pac.  681;  State  ex  rel.  Atty.  Gen,  v.  8?iaw- 
nee  Cowity^  28  Kan.  431;  State  v.  Atkin,  64 
Kan.  174,  97  Am.  St.  Rep.  343,  67  Pac.  510, 
Affirmed  in  191  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ct.  Rep.  124. 

What  are,  and  what  are  not,  the  proper 
fields  of  activity  for  the  state  is  a  political 
question,— a  subject  for  the  people  of  the 
state  to  determine  by  express  provisions  by 
their  representatives  in  the  legislature  as- 
sembled. 

State  ex  rel.  Hcrron  v.  Smith,  44  Ohio  St. 
348,  7  N.  E.  447,  12  N.  E.  829;  Heller  v.  At- 
chison, T.  d  S.  F.  R.  Co.  28  Kan.  625;  State 
ex  rel.  (iodard  v.  Downs,  60  Kan.  788,  57 
Pac.  962, 
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Neither  the  state,  nor  any  of  its  political  | 
sabdlvisioDS,  in  the  discharge  of  their  state 
duties,  can  be  subjected  to  suit  by  its  pri- 
Tate  citizens. 

A9beU  ▼.  State,  60  Kan.  55,  51  Pac.  338; 
Rose  T.  The  Oovernor,  24  Tex.  496 ;  OiUett 
T.  Lyon  County,  18  Kan.  414 ;  Eikenberry  ▼. 
Basaar  Ttop.  22  Kan.  556,  31  Am.  Rep.  198; 
Marion  County  y.  Rigg8,  24  Kan.  255 ;  Dass- 
ler's  Kan.  Digest  1902,  p.  1032. 

Gfrre«ae,  J.,  delivered  the  opinion  of  the 
courts 

The  plaintiff  prosecutes  error  from  a 
judgment  sustaining  a  demurrer  to  his  peti- 
tion. The  material  facts  stated  in  the  peti- 
tion, which  present  the  question  discussed 
in  this  opinion,  briefly  stated,  are  that  the 
dty  of  Kansas  City  is  a  city  of  the  first 
class,  and,  as  such,  maintained  a  fire  de- 
partment and  fire  stations;  that  plaintiff 
was  an  employee  of  said  dty  in  charge  of 
fire  staticm  No.  3,  in  which,  for  extinguish- 
ing fires,  was  kept  a  hose  cart,  and  horses 
for  drawing  the  same;  that  it  was  plaintiff's 
duty  to  clasp  the  collar  on  the  horses  when 
they  dashed  from  their  stalls  to  the  tongue 
of  the  hose  cart  upon  the  alarm  of  fire;  that 
the  floor  between  where  the  horses  stood  and 
the  tongue  of  this  cart,  which  had  been  laid 
with  wooden  blocks,  had  become  rotten  and 
40  worn  that  a  large  hole  was  made  in  the 
runway  over  which  the  horses  had  to  pass 
from  their  stalls  to  the  tongue  of  the  hose 
<»rt;  that  the  city  had  negligently  per- 
mitted said  hole  to  remain  for  a  long  period 
of  time,  notwithstanding  the  fact  that  the 
attention  of  the  fire  marshal  had  frequently 
been  called  to  such  defective  condition,  and 
he  had  repe«t«d]y  promised  to  cause  it  to  be 
repaired;  that  the  city  knew  said  floor  was 
out  of  repair,  and  had  negligently  omitted 
to  put  it  in  order;  that  on  the  occasion  of 
plaintiiTs  injuiy  he  was  in  the  discharge  of 
bis  duties  when  a  fire  alarm  was  turned  in, 
and  one  of  the  horses  made  a  dash  for  the 
tongue  of  the  hose  cart,  where  plaintiff  was 
waiting  to  receive  it  to  clasp  the  collar  of 
the  harness,  when  the  horse  stumbled  into 
the  hole,  causing  ft  to  fall  heavily  against 
plaintiff,  resuHing  in  serious  injuries,  for 
which  he  sought  to  recover  in  this  action. 

It  is  contended  that  the  petition  does  not 
affirmatively  show  the  city  had  notice  of 
the  defective  and  dangerous  condition  of  the 
floor,  and  that  the  allegations  of  the  petition 
affirmatively  show  that  the  plaintiff  as- 
sumed the  risk  of  injury  which  would  prob- 
ably result  from  such  defective  condition  of 
the  floor.  Neither  of  these  contentions  is 
well  taken.  In  some  particulars  the  peti- 
tion is  not  very  specific  in  its  allegations, 
but  it  is  not  fatally  defective  in  either  of 
the  respects  mentioned.  It  is  plain  that  the 
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court  below  did  not  sustain  the  demurrer  on 
either  of  these  grounds. 

The  important  question,  and  the  one  to 
which  counsel  have  directed  their  attention, 
is,  Can  a  municipal  corporation  be  made  to 
respond  in  damages  to  the  plaintiff  for  in- 
juries sustained  through  its  negligence  in 
not  furnishing  him  a  reasonably  safe  place 
in  which  to  perform  his  duties  as  an  em- 
ployee in  one  of  its  fire  stations?  Nonlia- 
bility is  asserted  on  the  ground  that  munic- 
ipal corporations  are  created  by  the  state  to 
assist  in  the  administration  of  its  laws; 
that  the  maintenance  of  a  fire  department  is 
a  governmental  duty,  and,  in  the  perform- 
ance of  such  duty,  cities  are  limit^  sover- 
eignties or  miniature  states  and  are  exempt 
from  all  liabilitv  for  the  misfeasance  of 
their  agents.  Whether  the  corporation  in 
this  instance  was  acting  as  a  governmental 
agency, — ^in  a  public  capacity  representing 
the  inhabitants  of  the  city,— or  in  its  pri- 
vate corporate  capacity,  is  not  a  material 
question.  In  either  instance  it  was  acting 
within  the  scope  of  its  delegated  authority. 
It  possessed  the  power  to  provide  and  main- 
tain a  fire  department  for  the  protection  of 
the  property  of  the  inhabitants,  and  in  this 
respect  it  was  performing  a  public  duty.  In 
order  that  this  power  might  be  more  effect- 
ually executed,  the  office  of  fire  marshal  was 
created.  The  mayor  and  council  were  given 
power  to  appoint  such  officer,  prescribe  his 
duties,  provide  for  his  salary,  and  control 
him  in  the  discharge  of  such  duties  as  were 
imposed  upon  him,  and  hold  him  responsible 
for  the  manner  in  which  he  should  perform 
them.  Therefore  the  fire  marshal,  while  so 
acting,  was  the  agent  of  the  city,  and  not 
an  officer  of  the  state. 

In  determining  the  necessity  for  a  fire  de- 
partment, the  number  and  location  of  fire 
stations,  the  kind,  quality,  and  number  of 
fire  extinguishers,  and  all  matters  involving 
the  efficiency  of  such  department,  the  coun- 
cil are  in  the  exercise  of  their  legislative 
power,  judgment,  and  discretion.  In  the 
performance  of  such  duties  the  questions  of 
nonfeasance  or  misfeasance  are  not  subjects 
of  judicial  inquiry.  Having,  however,  deter- 
mined these  questions,  the  execution  of  the 
work  and  the  management  of  its  property 
aro  ministerial.  In  determining  the  locali- 
ty, width,  and  grade  of  streets,  and  in  estab- 
lishing a  system  of  sewers,  and  the  kind  and 
location  of  the  pipes  therefor,  the  corpora- 
tion exercises  its  legislative  authority, — ^in 
the  one  instance  as  a  governmental  instru- 
mentality, and  in  the  other  in  its  public  ca- 
pacity for  the  b^efit  of  the  inhabitants. 
In  either  case  the  city  is  liable  to  property 
owners  for  injury  to  their  property  occa- 
sioned by  the  negligent  execution  of  the 
plan. 
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Toledo  Y,  Cone,  41  Ohio  St.  149,  1G3,  was 
an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  falling  of  an  em- 
bankment supporting  a  vault  in  the  city 
cemetery.    The  court  said:  "We  think  it  is 
evident  from  these  statutory  provisions  that 
the  trustees   of  the   cemetery   in   question 
were  elected  by  the  people  of  Toledo  to  take 
charge,  as  their  agents,  of  the  cemetery  prop- 
erty, and  acted  in  that  behalf  in  subordina- 
tion to,  and  subject  to  removal  by,  the  coun- 
cil of  the  corporation.    The  improvement  or 
repair    of    the    city    vault,    through    their 
agency  and  that  of  the  superintendent,  was 
not  a  legislative  or  governmental  act  on  the 
part  of  the  city,  but  was  merely  the  dis- 
charge of  a  ministerial  duty,  such  as  the 
city  performs  in  repairing  or  improving  its 
streets,  sewers,  and  wharves.    It  lay  within 
the  legislative  capacity,  judgment^  and  dis- 
cretion of  the  city  to  provide  a  cemetery 
for  the  burial  of  the  dead,  and  to  build 
requisite  vaults;    but,  having  become  the 
owner  of  such  property,  the  city,  in  man- 
aging it,  was  held  to  the  same  degree  of 
care   in    preventing   damage   to   others   as 
would  be  required  of  natural  persons.     By 
S  8  of  the  act  of  May,  1869,  municipal  cor- 
porations are  made  capable  of  acquiring, 
holding,  and  possessing  property,  real  and 
personal.    Having  such  power,  there  would 
seem  to  be  no  more  valid  reason  for  exempt- 
*ing  them  from  liability  for  private  injuries 
caused  by  the  improper  management  of  their 
property  than  for  exempting  private  corpo- 
rations and  natural  persons  under  like  cir- 
cumstances."    In  Donahoe  v.  Kana<u  City, 
136  Mo.  657,  670,  38  S.  W.  571,  674,  which 
was  an  action  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff  while  en- 
gaged as  a  laborer  in  digging  a  trench  for 
a  sewer,  the  allegations  were  that  the  de- 
fendant and  its  duly  appointed  representa- 
tives in  charge  of  the  work  negligently  and 
carelessly  failed  to  sufficiently  brace,  shore 
up,   and   protect  the  walls   of  said  trench 
BO  as  to  make  it  reasonably  safe  for  plain- 
tiff to  work  in.     The  court  said:     "It  was 
a  duty  which  defendant  owed  to  plaintiff  to 
furnish  him  a  reasonably  safe  place  in  which 
to  work.     The  superintendent  of  streets,  as 
well,  also,  as  the  foreman  in  charge  of  the 
work,  knew,  or  might  have  known,  had  they 
discharged  their  duty,  the  unsafe  condition 
of  the  bracing  in  this  instance.    'This  duty 
is  personal  to  the  master,  and,  if  intrusted 
to  a  foreman,  the  negligence  of  the  foreman 
is   the  negligence   of  the  master.' "       T\\e 
court  stated  that  the  building  of  a  system 
of  sewers  is  for  the  private  benefit  of  the 
corporation,  and  this  may  have  had  some  in- 
fluence upon  the  court  in  determining  the 
question  of  the  liability  of  the  city.     This 
question   will   be   referred   to  later.       >Ir. 
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Jones,  in  his  work  on  Negligence  of  Mu- 
nicipal  Corporations,   S    141,   says:      "But 
as  soon  as  the  corporation  has  determined 
to  construct  a  public  work,  it  enters  upon 
an    undertaking  which,  in  all  its    details, 
should  be  subordinated  to  the  rule  requir- 
ing the  use  of  care,  for  the  work  is  then 
ministerial.     There  has  been  much  discus- 
sion whether  a  municipal  corporation  will 
be  liable  for  a.  defect  in  the  plan  of  a  public- 
work,    and    many    authorities    have    held 
broadly  that  it  would  not.    The  word  'plan/ 
however,  in  the  cases,  as  is  clearly  shown 
in  a  recent  case  in  the  United  States  Su- 
preme Court   [Johnston  v.  District  of  Co- 
lumbia, 118  U.  S.  19,  30  L.  ed.  75,  6  Sup. 
Ct.  Hep.  923],  where  this  question  was  pre- 
sented, is  ordinarily  used  to  describe  the 
general  plan  or  system  of  work;  and,  where 
it  is  so  used,  nothing  more  would  seem  to  be 
decided  than  that  the  general  features  of  the 
system  of  drainage  to  be  adopted  are  to  be 
settled  by  the  corporation,  and  cannot  be 
reviewed  by  the  courts.     Some  authorities 
have  gone  much  further  than  this;  but  it 
is  believed  to  be  contrary  to  principle  and 
the  weight  of  authority  to  maintain  that 
where,  in  the  performance  of  a  public  work,, 
there  is  any  breach  of  the  duty  to  exercise 
care,  an  action  by  one  who  is  damaged  will 
not   lie."     In  McOlure   ▼.   Red   Wing,    28 
Minn.  186,  9  N.  W.  767 :    "The  duty  of  pro- 
viding drainage  or  sewerage  is  in  its  na- 
ture judicial  or  legislative,  and  consequent- 
ly a  municipal  corporation  is  not  liable  for 
mere  nonaction   in   failing  to   perform    it. 
But  that  is  not  this  case.    It  has  also  been 
held  that,  in  adopting  the  general  plan  of 
an  improvement,  a  municipality  performs  a 
legislative  duty,  whereas  the  manner  of  ex- 
ecuting it  is  a  ministerial  one.    In  the  case 
at  bar,  if  it  turned  upon  whether  the  duty 
was  judicial  or  ministerial,  we  think  the 
correct  rule  to  apply  would  be  that,  in  de- 
ciding upon  the  expediency  of  laying  out 
this  street,  or  upon  the  route  thereof  to  be 
adopted,  or  the  grade  to  be  established,  the 
city  was  exercising  judicial  duties,  for  er- 
rors  of   judgment   in   the   performance    of 
which  they  would  not  be  responsible;  but, 
having  determined  these  matters,  and  hav- 
ing decided  it  expedient  to  obstruct  the  nat- 
ural channel  of  these  waters,  and  to  div  it 
them   into  another  and  artificial   channel, 
then,  in  executing  and  carrying  this  out,  in- 
cluding the  construction  of  the  sewer  and 
fixing  upon  its  size  or  capacity,  they  were 
exercising  purely  ministerial  duties,  in  the 
performance  of  which  they  are  held  to  the 
exercise  of  reasonable  care."     In  Johnston 
V.  District  of  Columbia,  118  U.  S.  19,  21, 
30  L.  ed.  75,  76,  6  Sup.  Ct.  Rep.  923,  924, 
the  court  uses  this  language:     "The  duties 
of  the  municipal  authorities  in  adopting  a 
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general  plan  of  drainage,  and  determining 
when  and  where  sewers  shall  be  built,  of 
what  size,  and  at  what  level,  are  of  a  quasi 
judicial  nature,  involving  the  exercise  of 
deliberate  judgment  and  large  discretion, 
and  depending  upon  considerations  affect- 
ing  the  public  health  and  general  conven- 
ience throughout  an  extensive  territory ;  and 
the  exercise  of  such  judgment  and  discretion 
in  the  selection  and  adoption  of  the  general 
plan  or  system  of  drainage  is  not  subject 
to  revision  by  a  court.  .  .  .  But  the 
construction  and  repair  of  sewers  according 
to  the  general  plan  so  adopted  are  simply 
ministerial  duties,  and,  for  any  negligence 
in  so  constructing  {k  s^wer  or  keeping  it  in 
repair,  the  municipality  which  has  con- 
stmcted  and  owns  the  sewer  may  be  sued  by 
a  person  whose  property  is  thereby  injured." 
The  same  principle  is  announced  in  Tfbura- 
ton  V.  8t.  Joseph,  51  Mo.  510,  11  Am.  Rep. 
463;  Judd  v.  Hartford,  72  Conn.  350,  77 
Am.  St.  Kep.  312,  44  Atl.  510;  McGombg  v. 
Akron,  15  Ohio,  474;  Barton  v.  Syracuse, 
36  N.  Y.  54;  Jenney  v.  Brooklyn,  120  N.  Y. 
164,  24  N.  E.  274. 

There  is  a  line  of  authorities  which  hold 
that  municipal  corporations  are  only  liable 
for  the  negligent  performance  of  such  min- 
isterial public  duties  as  are  imposed  upon 
them  by  law,  but  are  not  liable  for  the 
negligent  perfcxiuanoe  of  assumed  duties 
which  are  penalssive  only.  With  this  doc- 
trine we  do  not  agree.  The  performance 
of  public  duties  which  are  imperative  upon 
the  corporation,  as  well  as  those  which  are 
merely  optional,  are  for  the  same  general 
purpose, — the  general  welfare  of  the  com- 
munity. When  a  municipal  corporation  as- 
sumes the  performance  of  a  public  duty 
which  was  permissive  only,  and  enters  upon 
the  discharge  of  such  duty,  and,  through  the 
negligent  performance  thereof  by  its  au- 
thorized agents,  one  is  injured  either  in 
person  or  property,  the  corporation-  cannot 
escape  liability  by  saying  that  the  perform- 
ance of  this  duty  was  not  imperative.  The 
principle  here  followed  is  well  stated  in 
Tindley  v.  Salem,  137  Mass.  171,  50  Am. 
Rep.  289,  and  the  reasoning  therefor  we 
think  sound. 

>Iany  authorities  may  be  found  among 
the  adjudicated  cases  where  the  liability  of 
municipal  corporations  is  based  upon,  and 
would  seem  to  be  limited  to,  instances  where 
the  duty  negligently  performed  was  in  the 
management  of  property  from  which  the 
corporation  derived  an  immediate  income. 
Such  distinction  cannot  be  sustained  by  rea- 
son. The  liability  springs  from  the  duty 
which  is  due  from  every  person,*  whether 
natural  or  artificial,  to  exercise  such  rea- 
sonable care  in  the  conduct  and  management 
of  his  property  that  it  will  not  unnecessa- 
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rily  result  in  injury  to  another.  A  munici- 
pal corporation  in  control  of  public  prop- 
erty, discharging  a  ministerial  duty,  is  not 
exempt  from  this  rule.  Mr.  Jones  on  Neg- 
ligence of  Municipal  Corporations,  in  speak- 
ing on  this  question  (§  150),  says:  **The- 
obligation  to  exercise  care  does  not  arise- 
between  individuals  because  one  pays  money 
to  another,  and  is  therefore  entitled  to  its- 
exercise.  It  springs,  as  has  been  said,  fronr 
the  right  of  personal  safety,  and  is  wholly^ 
removed  from  the  question  of  pecuniary^ 
profit.  So,  between  corporations,  whether 
public  or  private,  and  individuals,  the  duty 
is  not  dependent  on  the  payment  of  money. 
It  comes  into  existence  from  the  same  right 
of  personal  safety.  And  it  is  not  consist- 
ent with  principle  to  hold  that  a  duty  ex- 
ists to  exercise  care  in  respect  to  remunera- 
tive public  property,  but  that  no  such  ob- 
ligation arises  in  respect  to  public  property 
from  which  no  income  is  derived.  More- 
over, the  weight  of  authority  does  not  jus- 
tify a  distinction  of  this  character.  And 
an  examination  of  the  cases  upon  this  ques- 
tion will  sustain  the  conclusion  that  mimic- 
ipal  corporations  are  responsible  in  dam- 
ages for  all  injuries  occasioned  by  their 
negligence  in  the  management  or  care  of 
public  property,  irrespective  of  the  question 
whether  an  income  is  derived  from  it."  In 
the  care  and  management  of  the  fire  station, 
the  city  was  performing  a  purely  ministe- 
rial duty.  It  was  incumbent  upon  it  to 
furnish  its  employees  in  charge  of  this  prop- 
erty a  safe  place  in  which  to  work,  and,, 
if  the  plaintiff  was  injured  through  the 
negligence  of  the  city's  agents  in  failing  to 
perform  this  duty^  it  is  liable  for  such  in- 
juries. 

The  judgment  of  the  court  helow  is  re- 
versed, with  instructions  to  overrule  the 
demurrer  to  the  petition. 

'AH  the  Justices  concur. 
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Note. — As  to  validity  of  statute  forbidding 
discharge  of  employee  because  of  his  connec- 
tion with  labor  organization,  see  also^  In  thi» 
aeries,  State  v.  Juiow.  29  L.  R.  A.  257;  Gil 
lespie  v.  People,  52  L.  R.  A.  283;  and  State 
ex  rel.  Zillmer  v.  Kreutzberg,  68  U  1^  Ar 
748. 
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belongs  to  a  lawful  labor  orsranlKation,  and 
which  provides  for  the  recovery  of  damages 
for  such  discharge,  is  void.  The  right  to 
terminate  a  contract  is  within  the  protection 
of  the  state  and  Federal  Constitutions,  which 
guarantee  to  every  citizen  the  protection  of 
Mfe,  liberty,  and  property. 

(May  7,  1904.) 

ERROR  to  the  District  Court  for  Mont- 
gomery  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  dainages'  for  the  alleged  wrongful 
discharge  of  plaintiff  from  defendant's  em- 
ployment.   Reversed, 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Zleel^r  and  W.  E.  Zieg- 
ler,  for  plaintiff  in  error: 

A  statute  which  does  not  relate  to  per- 
sons or  things  as  a  class  is  special  legisla- 
tion, and  is,  therefore,  in  conflict  with  the 
Constitution  of  the  United  States  and  of 
the  state  of  Kansas. 

State  V.  Juloic,  129  Mo.  163,  29  L.  R.  A. 
267,  50  Am.  St.  Rep.  443,  31  S.  W.  781; 
atate  V.  Bateman,  10  Ohio  S.  &  C.  P.  Dec, 
68;  State  ex  rel.  lAonherger  v.  Toiler  71 
Mo.  645;  State  ex  rel.  Harris  v.  Herrmann, 
75  Mo.  340;  Cooley,  Const.  Lim.  0th  ed. 
481-483. 

The  statute  has  none  of  the  elements  or 
attributes  which  pertain  to  a  police  regu- 
lation, for  it  does  not,  in  terms  or  by  impli- 
cation, promote,  or  tend  to  promote,  the 
public  health,  welfare,  comfort,  or  safety. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

There  is  a  broad  distinction  between  the 
invasion  of  a  right  conferred  by  the  Consti- 
tution, to  wit,  a  right  of  property,  and  those 
rights  which  are  the  mere  creatures  of  a 
legislative  gratuity. 

FrisUe  v.  United  States,  157  U.  S.  160,  39 
L.  ed.  667,  15  Sup.  Ct.  Rep.  686;  St,  Joseph 
T.  Levin,  128  Mo.  588,  49  Am.  St.  Rep.  577, 
31  S.  W.  101 ;  People  v.  Gillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Low  V.  Recs  Printing  Co.  41  Neb.  127,  24  L. 
R.  A.  702,  43  Am.  St.  Rep.  670,  69  N.  W. 
362 ;  Leep  v.  St.  Louis,  I.  M.  d  S.  R.  Co,  58 
Ark.  407,  23  L.  R.  A.  264,  41  Am.  St.  Rep. 
109,  25  S.  W.  75 ;  Ex  parte  Kuhack,  85  Cal. 
274,  9  L.  R.  A.  482,  20  Am.  St.  Rep.  226, 
24  Pac.  737;  Ramsey  v.  People,  142  111.  380, 
17  L.  R.  A.  853,  32  N.  E.  364;  People  v. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N. 
E.  29;  People  v.  Warren,  13  Misc.  615,  34 
N.  Y.  Supp.  942;  Harding  v.  People,  160 
111.  459,  32  L.  R.  A.  445,  52  Am.  St.  Rep. 
344,  43  N.  E.  624;  State  v.  Iron  Co.  51  Ohio 
St.  632 ;  Wheeling  Bridge  d  Terminal  R.  Co, 
T.  Oilmore,  8  Ohio  C.  C.  658. 

In  the  absence  of  a  constitutional  provi- 
sion authorizing  the  legislature  to  single  out 
workmen  in  underground  mines  and  smelt- 
ers, and  restrict  them  as  to  the  number  of 
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hours  they  shall  work,  such  a  law  is  uncon- 
stitutional, as  being  class  legislation. 

Re  Morgan,  26  Colo.  415,  47  L.  R.  A.  52, 
77  Am.  St.  Rep.  269,  58  Pac.  1071;  Com.  v. 
Perry,  155  Mass.  117,  14  L.  R.  A.  325,  31 
Am.  St.  Rep.  633,  28  N.  E.  1126;  People  v. 
Budd,  117  N.  Y.  1,  6  L.  R.  A.  559,  15  Am. 
St.  Rep.  460,  22  N.  E.  670;  Low  v.  Reese 
Printing  Co.  41  Neb.  127,  24  L.  R.  A.  702, 
43  Am.  St.  Rep.  670,  69  N.  W.  362;  Seattle 
V.  Smyth,  22  Wash.  327,  79  Am.  St.  Rep. 
939,  60  Pac.  1120;  Oulf,  C,  d  S.  F,  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  Boyd  v.  United  States,  116  U. 
S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524: 
Williamson  v.  Liverpool,  L,  d  G,  Ins,  Co. 
105  Fed.  31 ;  State  v,  Loomis,  115  Mo.  307, 
21  L.  R.  A.  789,  22  S.  W.  350;  Cooley,  Conat. 
Lim.  6th  ed.  481,  483;  State  ex  rel.  Harris  t. 
Herrmann,  75  Mo.  353 ;  State  ex  rel,  Zillmer 
V.  Kreutzberg,  114  Wis.  530,  58  L.  R.  A. 
748,  91  Am.  St.  Rep.  934,  90  N.  W.  1098. 

Laws  of  the  character  of  the  act  under 
consideration  are  invariably  declared  un- 
constitutional. 

Street  v.  Vamey  Electrical  Supply  Co. 
160  Ind.  338,  61  L.  R.  A.  154,  98  Am.  St. 
Rep.  325,  66  N.  E.  895;  Republic  Iron  d 
Steel  Co.  V.  State,  160  Ind.  379,  62  L.  R.  A. 
136,  66  N.  E.  1005;  State  ▼.  Gerhardt,  145 
Ind.  439,  33  L.  R.  A.  313,  44  N.  E.  469; 
People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1, 
52  L.  R.  A.  814,  82  Am.  St.  Rep.  605,  59  N. 
E.  710;  Colon  v.  Lisk,  153  N.  Y.  188,  60 
Am.  St.  Rep.  609,  47  N.  E.  302;  Ruhstrat  v. 
People,  185  111.  133,  49  L.  R.  A.  181,  76 
Am.  St.  Rep.  30,  57  N.  E.  41 ;  State  ex  rel. 
Wyatt  v.  Ashbrook,  154  Mo.  375,  48  L.  R. 
A.  265,  77  Am.  St.  Rep.  765,  55  S.  W.  627 ; 
State  V.  Haun,  61  Kan.  146,  47  L.  R.  A.  369, 
59  Pac.  340. 

Messrs.  Joseph  P.  RoMdter  and  Cteorse 
R.  Snelling  for  defendant  in  error. 

Greene,  J.,  delivered  the  opinion  of  the 
court: 

The  Coffeyville  Vitrified  Brick  &  Tile 
Company  was  a  corporation  engaged  in 
manufacturing  brick.  T.  P.  Perry,  one  of 
its  employees,  was  discharged  from  its  serv- 
ice, and  he  brought  this  action  to  recover 
damages  therefor,  alleging  discharge  be- 
cause he  was  a  member  of  a  labor  associa- 
tion. The  plaintiff  recovered  judgment,  and 
the  defendant  prosecutes  this  proceeding  in 
error. 

The  plaintiff  based  his  right  of  action  upon 
I^ws  1897,  chap.  120,  which  reads: 

"That  it  shall  be  unlawful  for  any  person, 
company,  or  corporation,  or  the  agent,  offi- 
cer, manager,  superintendent,  master  me- 
chanic, or  foreman  of  any  person,  company, 
or  corporation,  to  prevent  employees  from 
joining  and  belonging  to  any  labor  organlza- 
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tion,  and  any  such  person,  companj,  or  cor- 
poration, or  any  agent,  manager,  superin- 
tendent, master  mechanic  or  other  officer  of 
any  person,  company,  or  corporation  that 
coerces  or  attempts  to  coerce  employees  by 
discharging  or  threatening  to  discharge  said 
employees  because  of  their  connection  with 
such  labor  organization^  shall  be  deemed 
guilty  of  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  less 
than  $50  nor  more  than  $500. 

'That  any  person,  company,  or  corpora- 
tion doing  any  of  the  acts  prohibited  by  8 
1  of  this  act  shall  be  liable  to  the  person  in- 
jured, in  exemplary  or  punitive  damages 
not  to  exceed  $2,000,  to  be  recovered  by  civil 
action,  and,  in  addition  thereto,  a  reason- 
able attorney  fee  to  be  recovered  in  said 
civil  action  for  damages." 

The  defense  was  that  this  act,  in  so  far  as 
it  undertakes  to  interfere  with  the  right  of 
an  employer  to  discharge  his  employee,  is 
a  violation  of  that  portion  of  f  1,  art.  14,  of 
the  Amendment  to  the  Constitution  of  the 
United  States,  which  reads:  "No  state  shall 
make  or  enforce  any  law  which  shall 
abridge  the  privil^es  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws" — and  that 
:t  also  violates  §  1  of  the  Bill  of  Rights, 
which  provides  that  "all*  men  are  possessed 
of  equal  and  inalienable  natural  rights, 
among  which  are  life,  liberty,  and  the  pur- 
suit of  happiness." 

The  question  thus  presented  is  important, 
and  we  regret  that  the  defendant  in  error 
has  not  favored  us  with  briefs  presenting  his 
contention. 

Before  approaching  a  discussion  of  the 
<}aestion  let  us  exclude  any  notion  that  the 
act  in  question  is  a  police  regulation.  It  will 
be  observed  that  it  does  not  affect  the  public 
welfare,  health,  safety,  or  morals  of  the 
<'ommunity,  or  prevent  the  commissibn  of 
any  offense  or  other  manifest  evil.  Where 
the  object  of  the  act  cannot  be  traced  to  the 
accomplishment  of  some  one  of  these  pur- 
poses, it  is  not  a  police  regulation.  Besides, 
the  legislature  has  no  power  to  impair  or 
limit  the  reasonable  and  lawful  exercise  of 
a  rij^ht,  guaranteed  by  the  Constitution,  un- 
"der  the  guise  of  a  police  regulation.  It  must 
also  be  remembered  that  the  right  which  the 
plaintiff  claimed  was  violated  did  not  origi- 
nate in  contract,  but  was  purely  statutory; 
therefore,  whether  he  has  any  remedy  de- 
pends entirely  upon  the  validity  of  this  stat- 
ute. The  right  to  follow  any  lawful  voca- 
tion, and  to  make  contracts,  is  as  complete- 
ly within  the  protection  of  the  Constitution 
u  the  right  to  hold  property  free  from  un- 
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warranted  seizure,  or  the  liberty  to  go  when 
and  where  one  will.  One  of  the  ways  of  ob- 
taining property  is  by  contract.  The  right, 
therefore,  to  contract  cannot  be  infringed  by 
the  legislature  without  violating  the  letter 
and  spirit  of  the  Constitution.  Every  citizen 
is  protected  in  his  right  to  work  where  and 
for  whom  he  will ;  he  may  not  only  select 
his  employer,  but  his  associates.  He  is  at 
liberty  to  refuse  to  continue  to  serve  one 
who* has  in  his  employ  a  person,  or  an  asso- 
ciation of  persons,  objectionable  to  him.  In 
this  respect  the  rights  of  the  employer  and 
the  employee  are  equal.  Any  act  of  the  leg- 
islature that  would  undertake  to  impose  on 
an  employer  the  obligation  of  keeping  one 
in  his  service  whom,  for  any  reason,  he  does 
not  desire,  would  be  a  denial  of  his  consti- 
tutional right  to  make  and  terminate  con- 
tracts and  to  acquire  and  hold  property. 
Equally  so  would  be  an  act  the  provisions 
of  which  were  intended  to  require  one  to  re- 
main in  the  service  of  another  whom  he  did 
not  desire  to  serve. 

In  Doremu8  v.  Hennessy,  176  111.  608,  615, 
43  L.  R.  A.  707^  802,  68  Am.  St.  Rep.  203, 
52  N.  E.  024,  54  N.  E.  524,  where  the  em- 
ployer refused  to  abide  by  the  prices  pre- 
scribed by  a  laundty  union,  and  the  members 
of  the  union  refu<ted  to  work  for  her,  the 
court  sustained  them  in  so  doing,  and  said: 
"Every  man  has  a  right,  under  the  law,  as 
between  himself  and  others,  to  full  freedom 
in  disposing  of  his  own  labor  or  capital  ac- 
cording to  his  own  will." 

Also,  in  the  case  of  Arthur  v.  OakeSy  25 
L.  R.  A.  414,  4  Inters.  Com.  Rep.  744,  24  U. 
S.  App.  239,  11  C.  C.  A.  209,  216,  217,  63 
Fed.  310,  wherein  the  circuit  court,  during 
the  labor  troubles  of  1894,  enjoined  certain 
employees  from  "so  quitting  as  to  cripple 
the  property  or  prevent  or  hinder  the  oper- 
ation of  the  railroad,"  the  court  of  appeals, 
speaking  by  Harlan,  J.,  held  that  was  er- 
roneous, as  invading  the  natural  rights  of 
men.  He  said:  "It  would  be  an  invasion  of 
one's  natural  liberty  to  compel  him  to  work 
for,  or  to  remain  in  the  personal  service  of, 
another.  .  .  .  The  rule,  we  think,  is 
without  exception  that  equity  will  not  com- 
pel the  actual  affirmative  performance  by  an 
employee  of  merely  personal  sen^ices,  any 
more  than  it  will  compel  an  employer  to  re- 
tain in  his  personal  service  one  who,  no  mat- 
ter for  what  cause,  is  not  acceptable  to  him 
for  service  of  that  character." 

Judge  Cooley  on  Torts,  1st  ed.  p.  278, 
says:  "It  is  a  part  of  every  man's  civil 
rights  that  he  be  left  at  liberty  to  refuse 
bu£}iness  relations  with  any  person  Avhomso- 
ever,  whether  the  refusal  rests  upon  reason, 
or  is  the  result  of  whim,  caprice,  prejudice, 
or  malice." 

Mr.  Tiedeman    (vol.  2,  State  &  Federal 
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Control  of  Persons  4b  Property,  8  204) 
says:  "Every  man  has  a  natural  right  to 
hire  his  services  to  anyone  he  pleases,  or  to 
refrain  from  such  hiring;  and  so,  likewise,  it 
is  the  right  of  everyone  to  determine  whose 
services  he  will  hire.  .  .  .  Government, 
therefore,  cannot  exert  ieiny  restraint  upon 
the  actions  of  the  parties.'' 

The  business  conducted  by  the  defendant 
was  its  property,  and  in  the  exercise  of  this 
ownership  it  is  protected  by  the  Constitution. 
It  could  abandon  or  discontinue  its  operation 
at  pleasure.  It  had  the  right,  beyond  the 
possibility  of  legislative  interference,  to 
make  any  contract  with  reference  thereto 
not  in  violation  of  law.  In  the  operation  of 
its  property  it  may  employ  such  persons  as 
are  desirable,  and  discharge  without  reason 
those  who  are  undesirable.  It  is  at  liberty 
to  contract  for  the  services  of  persons  in 
any  manner  that  is  satisfactory  to  both. 
No  legislative  restrictions  can  be  imposed 
upon  the  lawful  exercise  of  these  rights. 
Within  the  past  two  decades  there  has  been 
an  epidemic  of  this  class  of  legislation.  New 
York,  New  Jersey,  Pennsylvania,  Ohio,  Indi- 
ana, Illinois,  Missouri,  Wisconsin,  Colorado, 
and  California  have  similar  statutory  provi- 
sions^  and  in  such  states,  where  the  consti- 
tutionality of  such  provisions  has  been  be- 
fore the  courts,  the  law  has  been  universally 
held  to  be  a  denial  of  rights  guaranteed  by 
the  provisions  of  the  national  and  state  Con- 
stitutions. 

The  first  case  which  arose  was  State  ▼. 
Jtilow,  129  Mo.  163,  175,  29  L.  R.  A.  257, 
50  Am.  St.  Rep.  443,  31  S.  W.  781,  and  was 
a  criminal  prosecution  to  convict  the  mana- 
ger of  a  shoe  factory  for  discharging  an  em- 
ployee because  he  refused,  at  the  request  of 
such  manager,  to  withdraw  his  membership 
from  the  Lasters'  Protective  Association  of 
America,  a  lawful  labor  union.  In  the 
opinion  on  page  175,  129  Mo.»  page  259,  29 
L.  R.  A.,  page  447,  50  Am.  St.  Rep.,  page 
783,  31  S.  W.,  the  court  said:  "Here  the  law 
under  review  declares  that  to  be  a  crime 
which  consists  alone  in  the  exercise  of  a 
constitutional  right,  to  wit,  that  of  termi- 
nating a  contract,  one  of  the  essential  attri- 
butes of  property,  indeed  property  itself, 
under  preceding  definitions.  Brought  to  the 
bar  of  a  court  on  such  a  charge,  the  accused 
would  have  been  prejudged  in  so  far  as  the 
criminality  of  the  act  charged  is  concerned ; 
no  question  could  there  be  made  or  admitted 
as  to  the  quality  of  the  act;  that  would 
have  been  settled  by  the  previous  legislative 
declaration;  and  it  would  only  remain  to 
find  the  fact  as  charged,  in  order  to  declare 
the  giii]t  &s  charged.  But  the  fact  as 
charged,  as  already  seen,  is  not  a  crime, 
and  will  not  be  a  crime,  so  long  as  consti- 
tutional guaranties  and  constitutional  pro- 
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hibitions  are  respected  and  enforced.  If  ao 
owner,  etc.,  obeys  the  law  on  which  this- 
prosecution  rests,  he  is  thereby  deprived  of 
a  right  and  a  liberty  to  contract  or  terminate 
a  contract,  as  all  others  may;  if  he  dis- 
obeys it,  then  he  is  punished  for  the  per- 
formance of  an  act  wholly  innocent,  unless,., 
indeed,  the  doing  of  su<^  act  guaranteed  by 
the  organic  law, — ^the  exercise  of  a  right  of 
which  the  legislature  is  forbidden  to  de- 
prive him, — can,  by  that  body,  be  conclusive- 
ly pronounced  criminal.  We  deny  the  power 
of  the  l^islature  to  do  this, — to  brand  as 
an  offense  that  which  the  Constitution  desig- 
nates and  declares  to  be  a  right,  and  there- 
fore an  innocent  act;  and  consequently  we 
hold  that  the  statute  which  professes  to- 
exert  such  a  power  is  nothing  more  nor  less 
than  a  'legislative  judgment,'  and  an  at- 
tempt to  deprive  all  who  are  included  within 
its  terms  of  a  constitutional  right  without 
due  process  of  law." 

The  next  is  the  case  of  Oilleapie  v.  People, 
188  III.  176,  52  L.  R.  A.  283,  80  Am.  St.  Rep.. 
176,  58  N.  E.  1007.  This  was  a  prosecution, 
under  a  statute  similar  to  ours,  for  dischar- 
ging an  employee  for  joining  a  labor  union. 
The  court,  in  referring  to  the  C<mstitution^ 
says:  "The  terms  'life,*  liberty,'  and  'prop- 
erty' are  representative  terms,  and  intended 
to  cover  eveiy  right  to  which  a  member  of 
the  body  politic  is  entitled  under  the  law. 
These  terms  include  the  right  of  self-defense, 
freedom  of  speech,  religious  and  political 
freedom,  exemption  from  arbitrary  arrests, 
the  right  freely  to  buy  and  sell  as  others 
may.  Indeed,  they  may  embrace  all  our  lib- 
erties, personal,  civil,  and  political,  includ- 
ing the  rights  to  labor,  to  contract,  to  termi- 
nate contracts,  and  to  acquire  property. 
None  of  these  liberties  and  rights  can  be 
taken  away  except  by  due  process  of  law. 
2  Story,  Const.  5th  ed.  §  1950.  .  .  . 
The  rights  of  liberty  and  of  property  include 
the  right  to  acquire  property  by  labor  and 
by  contract.  Ritchie  v.  People,  155  111.  98, 
29  L.  R.  A.  79,  46  Am.  St.  Rep.  315,  40  N. 
E.  454.  If  an  owner  cannot  be  deprived  of 
his  property  without  due  process  of  law,  he 
cannot  be  deprived  of  any  of  the  essential 
attributes  which  belong  to  the  right  of 
property  without  due  process  of  law.  Labor 
is  property.  The  laborer  had  the  same  right 
to  sell  his  labor,  and  to  contract  with  ref- 
erence thereto,  as  any  other  property  owner. 
The  right  of  property  involves,  as  one  of  its 
essential  attributes,  the  right,  not  only  to- 
contract,  but  also  to  terminate  contracts. 
.  .  .  In  view  of  what  has  been  said,  it 
cannot  be  doubted  that  the  plaintiff  in  error, 
Charles  Gillespie,  had  a  right  to  terminate 
his  contract,  if  he  had  one,  with  Reuben 
Gibbons,  subject  to  civil  liability  for  any 
termination  which  should  be  unwarranted.. 
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One  citizen  cannot  be  compelled  to  give  cm- 
ployinent  to  another  citizen,  nor  can  anyone 
be  compelled  to  be  employed  against  his  will. 
The  act  of  1893,  now  under  consideration, 
deprives  the  employer  of  the  right  to  termi- 
nate his  contract  with  his  employee.  The 
right  to  terminate  such  a  contract  is  guar- 
anteed by  the  organic  law  of  the  state.  The 
legislature  is  forbidden  to  deprive  the  em- 
ployer or  employee  of  the  exercise  'of  that 
right.  The  legislature  had  no  authority  to 
pronounce  the  performance  of  an  innocent 
act  criminal  when  the  public  health,  safety, 
<'omfort  or  welfare  is  not  interfered  with. 
Tlie  statute  in  question  says  that,  if  a  man 
exercises  his  constitutional  right  to  termi- 
nate a  contract  with  his  employee,  he  shall, 
without  A  hearing,  be  punished  as  for  the 
coDunisaion  of  a  crime.'' 

Still  a  later  case  is  that  of  State  ex 
rel.  Zillmer  v.  Kreutzberg,  114  Wis.  530, 
545,  58  L.  R.  A.  748,  91  Am.  St.  Rep.  934, 
90  K.  W.  1098.  The  defendant  was  charged 
with  having  unlawfully  discharged  an  em- 
ployee because  he  was  a  member  of  a  labor 
organization.  The  court  said-:  "Confining 
ourselves,  then,  to  the  act  so  charged,  and 
the  statutory  prohibition  involved,  is  it 
within  the  legislative  power  to  make  crim- 
inal the  refusal  to  contract  with  another  for 
his  labor  for  any  reason  which  the  employer 
deems  cogent?  We  speak  of  refusal  to  con- 
tract, for,  while  the  act  mentioned  only  dis- 
charge, it  is  in  no  wise  limited  to  situations 
where  there  is  any  contract  or  other  right 
to  continuance  of  employment,  and  is  obvi- 
ously intended  by  the  framers  to  apply  pen- 
«rally  to  the  relation  of  employer  and  em- 


ployee, where,  as  common  knowledge  assures 
us,  there  is  usually  no  term  of  employment, 
and  each  day  constitutes  a  new  contract. 
As  each  morning  comes,  the  employee  is  free 
to  decide  not  to  work,  the  employer 
to  decide  not  to  receive  him,  but  for  this 
statute.  That  the  act  in  question  invades 
the  liberty  of  the  employer  in  an  extreme  de- 
gree, and  in  a  respect  entitled  to  be  held 
sacred,  except  for  the  most  cogent  and 
urgent  countervailing  considerations,  we 
have  pointed  out.  Hardly  any  of  the  per- 
sonal civil  rights  is  higher  than  that  of  free 
will  in  forming  and  continuing  the  relation 
of  master  and  servant.  If  that  may  be  de- 
nied by  law,  the  result  is  legalized  thraldom, 
not  liberty, — certainly  not  to  the  laboring  ' 
men  of  the  country.  This  aspect  of  the  sub- 
ject is  too  clear  to  warrant  further  discus- 
sion. Is  there  any  conceivable  reason  to 
warrant  such  extreme  invasion  of  individual 
liberty  ?  Can  it  be  necessary  to  the  reasona- 
ble liberty  of  others  under  the  law?  The 
act  here  charged  as  criminal  clearly  does  not 
deprive  any  other  person  of  any  private 
or  civil  right.  Its  utmost  effect  is  to  deny 
privilege  of  contract,  but  no  right  exists  to 
enter  into  contract  with  another  against  his 
will." 

For  the  reasons  given,  we  are  of  the  opin- 
ion that  the  statute  in  question  is  unconsti- 
tutional. The  cause  is  therefore  reversed, 
with  directions  to  set  aside  the  judgment 
rendered  and  enter  judgment  for  the  defend- 
ant. 

All  the  Justices  concur. 
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PEOPLE  of  the  State  of  New  York  ex  rel 
Jacob  H.  McPIKE,  Respt., 

V, 

John  E.  VAN  DE  CARR,  Warden  of  New 
York  City  Prison,  Appt. 

(178  N.  Y.  425.) 

A  Btatate  providing:  for  punlaliineiit  of 
peraoim  pladnflr  wordii»  flflrvrea,  or 
dealflrma  on  the  national  or  atate  flav 

for  advertislDff  or  other  purposes,  or  using 
or  displaying  a  flag  so  decorated,  which  In- 
tends to  prevent  the  use  of  flags  already  dec- 
orated as  well  as  those  to  be  decorated  in  the 
future,  is  void  as  depriving  persons  owning 
flags  so  decorated  of  their  property  without 
due  process  of  law. 

(May  17.  1904. 


Note. — For  another  case  in  this  series  as  to 
eoostitntionality  of  statute  forbidding  use  of  na- 
tional flag  for  advertising  purposes,  see  Ruhs- 
trat  V.  I'eople,  40  L.  B.  A.  181. 
<WL.R.  A. 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing 
an  order  of  a  Special  Term  for  New  York 
County  in  defendant's  favor  in  a  proceed- 
ing to  obtain  the  release  of  petitioner  by 
writ  of  habeas  corpus  from  custody  to  which 
he  had  been  committed  for  alleged  violation 
of  a  statute  forbidding  tlie  desecration  of  the 
United  States  flag.    Affirmed. 


Statement  by  Parker,  Ch.  J. : 

John  McPike,  the  relator,  sued  out  a  writ 
of  habeas  corpus  to  review  a  judgment  of 
conviction  rendered  against  him  for  violat- 
ing Laws  1903,  chap.  272,  p.  572,  entitled 
"An  Act  to  Amend  §  640  of  the  Penal  Code, 
Relative  to  th^  Desecration,  ^Mutilation,  or 
Improper  Use  of  the  Flag  of  the  United 
States,  or  of  This  State." 

The  special  term  dismissed  the  writ  and 
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remanded  relator  to  custody,  but  the  appel- 
late division,  first  department,  reversed  such 
order  and  discharged  relator  from  custody. 
From  the  latter  order  an  appeal  is  taken  to 
this  court. 

The  statute  is  as  follows:  ''Any  person 
who,  in  any  manner,  for  exhibition  or  dis- 
play, shall  place,  or  cause  to  be  placed,  any 
word,  figure,  mark,  picture,  design,  draw- 
ing, or  any  advertisement,  of  any  nature, 
upon  any  flag,  standard,  color,  or  ensign  of 
the  United  States  or  state  flag  of  this  state 
or  ensign,  or  shall  expose,  or  cause  to  foe 
exposed,  to  public  view  any  such  flag,  stand- 
ard, color,  or  ensign,  upon  which  shall  be 
printed,  painted,  or  otherwise  placed,  or  to 
which  shall  be  attached,  appended,  affixed, 
or  annexed,  any  word,  figure,  mark,  picture, 
design,  or  drawing,  or  any  advertisement,  of 
any  nature,  or  who  shall  expose  to  public 
view,  manufacture,  sell,  expose  for  sale,  give 
away,  or  have  in  possession  for  sale,  or  to 
give  away,  or  for  use  for  any  purpose,  any 
article,  or  substance,  being  an  article  of 
merchandise,  or  a  receptacle  of  merchandise 
upon  which  shall  have  been  printed,  painted, 
attached,  or  otherwise  placed,  a  representa- 
tion of  any  such  flag,  standard,  color,  or 
ensign,  to  advertise,  call  attention  to,  dec- 
orate, mark,  or  distinguish,  the  article,  or 
substance,  on  which  so  placed,  or  who  shall 
publicly  mutilate,  deface,  defile,  or  defy, 
trample  upon,  or  cast  contempt,  either  by 
words  or  act,  upon  any  such  flag,  standard, 
color  or  ensign,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  punished  by 
a  fine  not  exceeding  $100  or  by  imprison- 
ment for  not  more  than  thirty  days,  or  both, 
in  the  discretion  of  the  court.  Tlie  words 
*flag,  standard,  color,  or  ensign,'  as  used 
in  this  subdivision  or  section,  shall  include 
any  fiag,  standard,  color,  ensign,  or  any 
picture  or  representation,  of  either  thereof, 
made  of  any  substance,  or  represented  on 
any  substance,  and  of  any  size,  evidently 
purporting  to  be,  either  of  said  flag,  stand- 
ard, color  or  ensign,  of  the  United  States  of 
America,  or  a  picture  or  a  representation, 
of  either  tliereof,  upon  which  shall  be 
shown  the  colors,  the  stars,  and  the  stripes, 
in  any  number  of  either  thereof,  or  by  which 
the  person  seeing  the  same,  without  delib- 
eration, may  believe  the  same  to  represent 
the  flag,  colors,  standards,  or  ensign,  of  the 
United  States  of  America.  This  subdivision 
and  section  shall  not  apply  to  any  act  per- 
mitted by  the  statutes  of  the  United  States 
of  America,  or  by  the  United  States  Army 
and  Naw  regulations;  nor  shall  it  be  con- 
strued to  apply  to  a  newspaper,  periodical, 
book,  pamphlet,  circular,  certificate,  diplo- 
ma, warrant,  or  commission  of  appointment 
to  office,  ornamental  picture,  article  of  jew- 
elry, or  stationei^'  for  use  in  correspondence, 
66 *L.  H,  A. 


on  any  of  which  shall  be  printe«i,  painted,  or 
placed,  said  flag,  disconnected  from  any  ad- 
vertisement." 

Mr.  Howard  S.  Gaiu,  with  Mr.  Wil* 
liam  TraTer*  Jerome,  for  appellant: 

An  exercise  of  the  police  power  is  not 
invalidated  because  it  involves  a  diminu- 
tion or  practical   destruction  of  property* 

Mugler  v.  Kamas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Gt.  Rep.  273;  UHote  v. 
liiew  Orleans,  177  U.  S.  587,  44  L.  ed.  899, 
20  Sup.  Ct.  Rep.  788. 

Nor  by  the  fact  that  it  limits,  to  some^ 
extent,  the  commerce  between  the  states. 

Plumley  v.  Mdssiichusetts,  155  U.  S.  461,. 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590,  15 
Sup.  Ct.  Rep.  154;  Miaaourif  K.  d  T,  R.  Co. 
V.  Haber.  169  U.  S.  615,  42  L.  ed.  879,  l» 
Sup.  Ct.  Rep.  488;  Reid  v.  Colorado,  187 
U.  S.  137,  47  L.  ed.  108,  23  Sup.  Ct.  Rep. 
92. 

Nor  by  the  fact  that  it  involves  a  super* 
fidal  inequality  in  its  application. 

People  v.  Havnor,  149  N.  Y.  195,  31  L. 
R.  A.  689,  62  Am.  St.  Rep.  707,  43  N.  £. 
541;  People  v.  Stedeker,  175  N.  Y.  57,  67 
N.  E.  132;  Mallett  v.  North  Carolina,  181 
U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep. 
730;  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161. 

Nor  by  the  fact  that  it  restricts  the  use 
of  a  patented  article. 

Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.  ed.  1115. 

Legislation  to  protect  the  national  em- 
blem from  profanation  and  prostitution  for 
trade  uses  is  a  valid  exercise  of  the  police 
power. 

The  flag,  as  the  symbol  of  the  nation 
itself,  is  sacred  to  the  national  uses,  and 
no  individual  has  or  can  have  acquired 
any  property  right  to  use  it  in  any  man- 
ner which  would  tend  to  its  degradation. 
There  can  be  no  property  right  to  do  that 
which  offends  against  public  decency  or 
public  morality. 

Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25,  24  L.  ed.  989;  Stone  v.  Mississippi, 
101  U.  S.  814,  25  L.  ed.  1079;  L'Hote  v. 
New  Orleans,  177  U.  S.  587,  44  L.  ed.  899, 
20  Sup.  Ct.  Rep.  788. 

Tlie  governmental  purposes  which  justify 
legislation  for  the  protection  of  the  flag 
are  not  limited  to  the  preservation  of  the 
peace,  but  include:  (1)  The  stimulation 
of  patriotism;  (2)  the  protection  of  pub- 
lic decency;  (3)  the  support  of  the  'mili- 
tary power  of  the  state. 

United  States  v.  Gettysburg  Electric  R, 
Co.  160  U.  S.  082,  40  L.  ed.  581,  16  Sup. 
Ct.  Rep.  427;   People  v.  Muller,  96  N.  Y* 
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408,  48  Am.  Rep.  635;  People  v.  Most,  171 
li.  Y.  423,  58  L.  R.  A.  509,  64  N.  E.  176; 
People  V.  Mo8€8,  140  N.  Y.  214,  35  N.  E. 
499;  People  v.  Havnor,  149  N.  Y.  199,  31 
L.  R.  A.  689,  52  Am.  St.  Rep.  707,  43  N. 
E.  541 ;  Lottery  Case,  188  U.  S.  321,  47  L. 
ed.  492,  23  8up.  Ct.  Rep.  321;  Schqllenber- 
ger  v.  Pennsylvania,  171  U.  S.  1,  43  L.  ed. 
49,  18  Sup.  Ct.  Rep.  757. 

The  iise  of  the  flag  for  any  trade  or  ad- 
Tertising  purpose  involves  its  degradation 
and  profanation. 

Rochester  v.  West,  164  N.  Y.  514,  53 
L.  R.  A.  548,  79  Am.  St.  Rep.  659,  58  N.  E. 
673;  Roherson  v.  RockeMer  Folding  Box  Co. 
171  N.  Y.  556,  59  L.  R.  A.  478,  89  Am. 
St.  Rep.  828,  64  N.  E.  442. 

The  protection  of  the  flag  is  not  exclu- 
sively a  subject  of  Federal  cognizance. 

Reid  V.  Colorado,  187  U.  S.  147,  47  L.  ed. 
114,  23  Sup.  Ct.  Rep.  92. 

Mr.  IioiiLi  lIaTah.all,  for  respondent: 

Chapter  272  of  the  Laws  of  1903  is  un- 
constitutional in  that  it  deprives  the  relator 
of  his  liberty  and  property  without  due 
process  of  law. 

Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394;  Butchers*  Union  8.  H,  d  L.  8. 
L.  Co.  V.  Crescent  City  L.  8.  L.  d  8.  U.  Co. 
Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct. 
Rpp.  652;  Yick  Wo  v.  Hopkins,  .U%  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Allgeyer  v.  LouiMana,  165  U.  S.  578,  41  L. 
'^d.  832,  17  Sup.  Ct.  Rep.  427;  Re  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636;  People  v. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N. 
E.  29 ;  People  v.  Oillson,  109  N.  Y.  389,  A 
Am.  St.  Rep.  465,  17  N.  E.  343;  People 
fx  rel.  Tyroler  v.  Warden  of  City  Prison, 
157  N.  Y.  116,  43  L.  R.  A.  264,  68  Am.  St. 
Rep.  763,  51  N.  E.  1006. 

It  does  not  lie  in  the  power  of  the  legis- 
lature to  make  that  act  a  crime  which  con- 
!^ists  in  the  bare  exercise  of  a  simple  con- 
stitutional right. 

State  V.  Julow,  129  Mo.  163,  29  L.  R.  A. 
257,  50  Am.  St.  Rep.  443,  31  S.  W.  781; 
Re  Flukes,  157  Mo.  125,  51  L.  R.  A.  176, 
80  Am.  St.  Rep.  619,  57  S.  W.  545. 

This  legislation  is  not  within  police 
power. 

I^wton  V.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Colon  v.  Lisk, 
153  N.  Y.  188,  60  Am.  St.  Rep.  609,  47  N. 
E.  302;  People  ex  rel.  Tyroler  v.  Warden 
of  City  Prison,  157  N.  Y.  116,  43  L.  R.  A. 
264,  68  Am.  St.  Rep.  763,  51  N.  E.  1006; 
People  ex  rel.  Fleischman  v.  Caldioell,  168 
X.  Y.  671,  61  N.  E.  1132,  Affirming  64  App. 
Div.  46,  71  N.  Y.  Supp.  654. 

The  labels  upon  which  the  flag  is  used 
constitute  trademarks  and  are  the  subject 
of  copyright  and  registration  in  the  United 
States  Patent  Office.  They  are  thus  rights 
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of  property,  as  important  in  their  char- 
acter as  land,  buildings,  or  merchandise, 
and,  like  them,  within  the  purview  of  con- 
stitutional protection.  To  prohibit  the  use 
of  these  established  trademarks,  and  of 
these  rights  secured  under  the  copyright  and 
patent  laws  of  the  United  States,  is  as  much 
a  violation  of  the  right  of  property  as  would 
be  the  destruction  of  a  dwelling  house  or 
of  a  chattel. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
People  V.  Oreen,  85  App.  Div.  400,  83  N.  Y. 
Supp.  460;  People  v.  Hawkins,  157  N.  Y. 
1,  42  L.  R.  A.  490,  68  Am.  St.  Rep.  736,  6! 
N.  E.  257 ;  Rulistrat  v.  People,  185  111.  133, 
49  L.  R.  A.  181,  76  Am.  St.  Rep.  30,  57 
N.  E.  41. 

The  act  is  likewise  imconstitutional  be- 
cause it  violates  §  1,  of  article  14  of  the 
Federal  Constitution  by  denying  to  the  re- 
lator the  equal  protection  of  the  laws  of 
the  state  of  New  York,  and  by  abridging 
his  privileges  and  immunities  as  a  citizen 
of  the  United  States. 

Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ;  BeWs  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232,  33 
L.  ed.  892,  10  Sup.  Ct.  Rep.  533;  Oulf,  C. 
d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Cotting  v. 
Kansas  City  8tock  Yards  Co.  183  U.  S.  79, 
46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  46 
L.  ed.  679,  22  Sup.  Ctf  Rep.  431 ;  Re  Pell, 
171  N.  Y.  48,  57  L.  R.  A.  540,  89  Am.  St 
Rep.  791,  63  N.  E.  789;  People  v.  Orange 
County  Road  Constr.  Co.  175  N.  Y.  84,  67 
N.  E.  129. 

It  is  also  unconstitutional  because  it  vio- 
lates §  8  of  article  1  of  the  Federal  Con- 
stitution, which  confers  exclusive  power 
upon  the  Congress  of  the  United  States  to 
V^ulate  commerce  among  the  several  states. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678 :  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Asher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241, 
9  Sup.  Ct.  Rep.  1 ;  Lei^y  v.  Hardin,  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters,  Com.  Rep- 
36,  10  Sup.  Ct.  Rep.  681;  Minnesota  v. 
Barber,  13G  U.  S.  313,  34  L.  ed.  455,  3 
Inters.  Com.  Rep.  185,  10  Sup.  Ct.  Rep. 
862;  Brimmer  v.  Rebman,  138  U.  S.  78, 
34  L.  ed.  862,  3  Inters.  Com.  Rep.  485,  11 
Sup.  Ct.  Rep.  213;  Voight  v.  Wright,  141 
U.  S.  62,  35  L.  ed.  638,  11  Sup.  Ct.  Rep- 
855;  Bremxan  v.  Titusville,  153  U.  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829;  Scott  v.  Donald,  165 
U.  S.  58,  41  L.  ed.  632,  17  Sup.  Ct.  Rep. 
265;  Schollcnbcrger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757; 
People  V.  Hawkins,  157  N.  Y.  1,  42  L.  R.  A. 
490,  68   Am.  St.   Rep.  736,   51   N.  E.   257; 
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People  V.  Buffalo  Fish  Co,  164  N.  Y.  93. 
o2  L.  £L  A.  803,  79  Am.  St.  Rep.  622,  58  N. 
E.  34;  People  ex  rel.  Treat  v.  Coler,  166 
N.  Y.  144,  69  N.  E.  776. 


r,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Constitution  of  this  state  vests  the 
legislative  power  in  the  senate  and  assem- 
bly, and  subjects  it  to  certain  important 
limitations,  one  of  which  is  that  no  person 
shall  be  "deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use 
without  just  compensation."  Const,  art.  1, 
§  6.  In  Wynehamer  v.  People,  13  N.  Y. 
378,  Wynehamer  was  convicted  of  selling 
liquors  contrary  to  a  statute  entitled  "An 
Act  for  the  Prevention  of  Intemperance, 
Pauperism,  and  Crime."  This  court  holds 
in  that  case  that,  if  the  statute  was  limited 
in  its  operation  to  the  sale  of  liquors  manu- 
factured or  imported  after  the  act  took  ef- 
fect, it  would  be  valid;  but,  as  the  act  goes 
further,  and  substantially  destroys  the  prop- 
erty in  intoxicating  liquors  owned  and  pos- 
sessed by  persons  within  the  state  when  the 
act  took  effect,  it  offends  against  the  con- 
stitutional provisions  quoted  supra,  and  is 
void,  and  may  not  be  sustained  in  respect 
to  any  liquor,  whether  existing  at  the  time 
the  act  took  effect  or  acquired  subsequently. 
This  case  and  its  doctrine  is  referred  to  with 
approval  in  Re  T^ytimsend,  39  N.  Y.  171, 
180,  and  again  very  recently  in  People  v. 
Orange  County  Road  Constr.  Co.  176  N.  Y. 
84.  93,  65  L.  R.  A.  33,  67  N.  E.  129.  It  is 
settled  in  this  state,  therefore,  that  a  stat- 
ute which  attempts  to  destroy  an  existing 
property  right  is  void. 

The  statute  under  which  McPike  was  con- 
Ticted  provides  that  "any  person  who,  in 
any  manner,  for  exhibition  or  display,  shall 
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place  or  cause  to  be  placed  any  word,  fig- 
ure, mark,  picture,  design,  drawing,  or  any 
advertisement,  of  any  nature,  upon  any  flag, 
standard,  color,  or  ensign  of  the  United 
States  or  state  flag  of  this  state  or  ensign, 
.  .  .  or  who  shall  expose  to  public  view, 
manufacture,  "sell,  expose  for  sale,  give 
away,  or  have  in  possession  for  sale,  or  to 
give  away,  or  for  use  for  any  purpose,  any 
article,  or  substance,  being  an  article  of 
merchandise,  or  a  receptacle  of  merchandise 
upon  which  shall  liave  been  printed,  paint- 
ed, attached,  or  otherwise  placed,  a  repre- 
sentation of  any  such  flag,  standard,  color, 
or  ensign,  to  advertise,  call  attenj^ion  to,  dec- 
orate, mark,  or  distinguish  the  article,  or 
substance,  on  which  so  placed,  .  .  . 
shall  be  deemed  guilty  of  a  misdemeanor," 
The  statute  in  express  terms,  therefore, 
applies  as  well  to  articles  manufactured 
and  in  existence  when  it  was  lawful  to 
manufacture  them  and  have  them  in  pos- 
session as  to  those  thereafter  manufactured 
or  acquired.  It  attempts,  therefore,  to  de- 
stroy existing  property  rights,  .and,  wheth- 
er the  value  thereof  be  much  or  little,  the 
legislature  is  powerless  to  effectuate  such  a 
result.  It  follows  that  so  much  of  the  stat- 
ute as  precedes  the  provision  affecting  those 
who  "shall  publicly  mutilate,  deface,  defile, 
or  defy,  trample  upon,  or  cast  contempt, 
either  by  words  or  act,  upon  any  such  flag, 
standard,  color,  or  ensign"  is  void.  It  was 
under  that  portion  of  the  statute  which  we 
hold  the  Constitution  prohibits  that  McPike 
was  convicted,  and  it  follows  that  the  order 
of  the  Appellate  Division  should  he  of* 
firmed. 

Oraj,      O'BrieB,      Haight,      Martta, 
Oulleut  and  Werner,  JJ.,  concur. 


1901. 


Baltimobb  Stbam  Packet  Co.  t.  Pattebson. 


108 


UNITED)  STATES   CIRCUIT  COURT  OF  APPEALS,  FOURTH  CIRCUIT. 


BALTIMORE     STEAM     PACKET     COM- 
PANY, Appt., 

V. 

George  F.  PATTERSON  et  dl, 
(45  C.  C.  A.  575,  106  Fed.  786.) 

1.  AdmirAlty  Kmm  JwrUdleiiom  of  a  libel 

in  per9imam  for  breach  of  a  contraet  to  fur- 
nish freight  to  be  carried  by  an  ocean  trans- 
portation line  at  about  a  certain  time,  with- 
out specifying  the  vessel. 

2.  ▲  contract  by  a  carrier,  readlinsy 
"We  have  this  day  booked  with  yon  via  Johns- 
ton Litfe*'  certain  merchandise  for  ocean  trans- 
portation, constitutes  an  absolute  engagement 


to  fill  the  required  space,  for  breach  of  which 
the  one  signing  the  contract  will  be  liable,  in 
the  absence  of  anything  to  show  that  the 
contract  was  merely  part  of  a  Joint-traffic  ar- 
rangement under  which,  in  case  the  goods 
were  not  secured,  each  carrier  should  sustain 
its  own  loss. 
3.  A  carrier  'vrlilcli  baa  encased  space 
"vrltb  an  ocean  transportation  cont« 
pany  for  a  quantity  of  merchandise  is  not 
relieved  from  liability  for  breach  of  the  con- 
tract by  the  fact  mat,  tor  its  benefit  after  th. 
breach,  the  bill  was  made  out  to  a  third  per- 
son, who  had  been  expected  to  furnish  the 
goods  to  fill  the  contract. 

(February  7,  1901.) 


Note.— A  dmiraJ^i/     jurisdiction     of     oontraeta. 

I.  Aniigutip     and     ori(/hial    furitdiction    of 
court,  193. 

II.  The  acta  of  Richard  II.  and  Henry  IV., 

194. 

III.  The  compromises  of  lS7o  and  itfSt,  195. 

lY.  Jurisdiction  which  common-loio  courts  per- 
mitted admiralty  to  eaeroise. 

a.  Ho  Jurisdiction  of  things  done  on  land, 
196. 

bb  WUMn  body  of  county,  198. 

c  Application  of  above  rules  to  partic- 
ular contracts,  198. 

d.  Exceptions  to  rules,  201. 

«.  Jurisdiction   of   things   done   at  sea, 

206. 
1  ProhitHtion  must  he  sought  promptly, 

207. 
g.  Summary  of  common-law  view,  207. 
V.  The  English  act  of  mO,  208. 
YI.  The  English  act  of  1S61,  209. 
TIL  Admiralty     jurisdiction     in     the     United 
States. 
a.  On  what  founded,  211. 
bb  Scope  of  jurisdiction,  215. 

e.  Illustrations   of  exercise  of  jurisdic- 

tion. 

1.  Contracts  for  huUding  and  out- 

fittiny  ships,  216. 

2.  Charter  parties  and  carriage  con- 

tracts, 223. 
8.  Contracts  for  services  in  use  or 
operation  of  vessel,  226. 

4.  Contracts     of     stevedores     and 

watchmen,  229. 

5.  Contracts  to  assist  vessel,  232. 

6.  Bottomry,    hypothecation,    mort- 

gage, 233. 

7.  Insurance  and  average,  284. 

8.  Partnership,     trust,     accounting, 

235. 

9.  Contracts    leading    to    maritime 

contract,  286. 

10.  Other  contracts,  236. 

11.  Contracts     between     foreigners, 

238. 
d.  Effect  of  form  of  action,  288. 

I.  Antiquity  and  original  jurisdiction  of  court. 

The  origin  and  early  Jurisdiction  of  the  court 
of  admiralty  in  England  are  involved  in  so 
mnch  uncertainty  that  no  positive  statement 
upon  the  subject  seems  to  be  Justified  at  the 
present  time.  The  court  seems  to  have  kept 
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no  records,  so  that  it  has  preserved  no  evidence 
of  its  own  establishment  and  authority,  and 
all  that  can  be  learned  of  the  subject  is  found 
in  contemporaneous  records,  or  in  historical 
writings  on  the  records  of  other  courts.  There 
seems  to  be  little  doubt  that  the  office  of  ad- 
miral Is  very  ancient,  but  whether  he  held  a 
court  in  the  earliest  times  or  not  may  be  a 
matter  of  some  question. 

Blackstone  states  that  the  court  of  admiralty 
was  first  of  all  erected  by  Edw.  III.  3  Bl.  Com. 
p.  69. 

But  there  is  considerable  evidence  to  indi- 
cate that  he  was  mistaken. 

In  the  12th  part  of  Coke's  Reports,  cm  p.  80, 
appear  some  comments  of  his  upon  the  antiq- 
uity of  the  admiralty  court.  It  had  been  af- 
firmed that  the  court  was  organised  shortly 
before  the  passage  of  the  statutes  of  Richard 
II.,  which  accords  with  Blackstone's  statement ; 
but  Coke  concludes,  from  an  examination  of 
certain  records  and  deductions  from  the  ab- 
sence of  others,  that  the  Jurisdiction  was  of 
common  law;  "and  then  it  is  so  ancient  that 
its  commencement  cannot  be  known.'* 

In  De  Lovlo  v.  Bolt,  2  Gall.  898,  Fed.  Cas. 
No.  8,776,  Mr.  Justice  Story  says  that  Selden 
has  shown  considerable  evidence  of  the  Judi- 
cial authority  of  admiralty  in  the  reign  of 
Hen.  I. 

The  question  of  the  antiquity  of  the  court 
is  valuable  for  present  purposes,  however,  only 
so  far  as  it  may  throw  light  on,  or  raise  a  pre- 
sumption as  to,  the  Jurisdiction  which  it  pos- 
sessed. And  the  solution  of  the  problem  as  to 
the  early  Jurl8dlcti(m  depends  very  largely  on 
presumptions,  or  the  analogies,  to  be  drawn 
from  that  possessed  by  the  admiralty  courts 
of  the  continent. 

In  The  Ella  A.  Clark,  Brown.  &  L.  32,  It  Is 
said  that  It  is  very  difficult  to  ascertain  with 
'certainty  what  were  the  Instance  proceedings 
of  the  court  of  admiralty  in  ancient  times,  be- 
cause there  were  no  reports  until  the  present 
century.  Latterly  the  court  of  admiralty  was 
occupied  almost,  if  not  entirely,  with  cases 
where  the  subject-matter  constituted  without 
doubt  a  maritime  lien. 

In  The  Wave,  Blatchf.  &  H.  235,  Fed.  Cas. 
No.  17,297,  Judge  Betts  says  that  the  history 
of  the  foundation  of  the  courts  of  admiralty  Is 
no  longer  extant.  The  admiralty  court  was 
probably  instituted  with  limitations  and  re- 
strictions now  lost  to  Judicial  history.  The 
Judge  shows  how  great  would  be  the  tempta- 
13 
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APPEAL  by  defendant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  District  of  Maryland  in  favor  of 
libellants  in  a  proceeding  to  recover  dead 
freight  for  breach  of  an  allied  contract 
engaging  space  in  defendant's  vessels  for  a 
certain  shipment  of  cotton.     Affirmed. 

The  parties  to  this  action  entered  into  an 
agreement  looking  to  the  prospective  ship- 
ment of  cotton,  which  was  to  have  gone  on 
through  bill  of  lading  from  an  interior  point 
on  the  Seaboard  Air  Line  Railroad  to  Liver- 
pool, and  the  Baltimore  Steam  Packet  Com- 
pany, a  carrier  from  Norfolk  to  Baltimore, 
made  the  engagement  with  the  Johnston 
Line,  represented  by  defendants,  for  the  car- 
riage from  Baltimore  to  Liverpool,  expect- 
ing to  receive  the  cotton  in  regular  course 


from  the  interior  point.  The  goods  were- 
never  shipped,  and  this  action  was  brought 
to  recover  the  dead  freight  arising  in  con- 
sequence. 

The  jurisdiction  of  the  court  was  ques- 
tioned, and  on  December  2,  1899,  Mobbis, 
District  Judge,  handed  down  the  following; 
opinion  sustaining  the  jurisdiction: 

This  is  a  libel  in  admiralty  for  breach  of 
an  alleged  contract  of  affreightment.  The 
libel  alleges  that  the  libellants  are  llie 
agents  in  Baltimore  of  the  Johnston  Line 
of  steamers  and  of  William  Johnston  & 
Company,  Limited,  of  Liverpool,  England, 
who  manage  and  control  a  number^  of  Brit- 
ish steamers,  trading  upon  the  high  soa-^ 
between  Baltimore  and  Liverpool,  known  as 
the  Johnston  Line. 


lion  to  enlarge  the  original  jurisdiction,  and 
that  it  was  in  fact  enlarged,  and  then  contin- 
ues :  "How  long  and  to  what  extent  this  do- 
mestic and  municipal  jurisdiction  of  the  ad- 
miralty was  exercised  cannot  now  be  ascer- 
tained ;  but  there  is  abundant  evidence  that  it 
was  exceedingly  comprefaeosive  and  diversified. 
.  .  .  Almost  the  earliest  notice  furnished 
by  history  of  the  existence  of  the  court  consists 
In  details  of  the  strenuous  efforts  made  to  sub- 
due and  bind  its  authority  in  relation  to  mat- 
ters of  an  internal  and  municipal  character." 
The  judge  continues :  **The  King  was  appealed 
to  as  the  fountain  and  arbiter  of  the  powers 
of  all  the  courts.  He  commanded  a  mutual  ad- 
justment of  the  disputed  point  by  the  respective 
Judges;  but,  although  the  arrangement  was 
Nolemnly  consummated  on  paper,  it  was  never 
observed,  and  the  common-law  courts  proceed- 
ed, by  gradual  advances,  until  they  nearly  ex- 
tinguished all  procedures  in  admiralty."  Yet 
the  admiralty  court  does  not  accede  to  the  just- 
ness of  the  restrictions  imposed  upon  its  juris- 
diction. 

And  in  Duryee  v.  Elkins,  Abb.  Adm.  530,  Fed. 
Cas.  No.  4,197,  counsel,  upon  the  authority  of 
Godolphin,  stated  that  the  court  of  admiralty  in 
England,  prior  to  the  restraining  act  of  Richard 
II.,  possessed  jurisdiction  over  all  cases  of  jetti- 
son, ransom,  average,  consortshlp,  insurance, 
mandates,  procurations,  payments,  acceptilatlons, 
discharges,  loans,  hypothecations,  forms,  emp- 
tlons,  venditions,  conventions,  taking  or  let- 
ting to  freight,  exchanges,  partnership,  factor- 
age, passage  money,  and  whatever  is  of  a  mari- 
time nature,  either  by  way  of  navigation  upon 
the  sea,  or  of  negotiation  at  or  beyond  the  sea 
In  the  way  of  marine  trade  and  commerce. 
So,  also,  the  court  had  jurisdiction  over  aU 
matters  Immediately  relating  to  the  vessels  of 
trade  and  the  owners  thereof;  all  affairs  re- 
lating to  mariners,  whether  ship  officers  or 
common  seamen;  all  matters  relating  to  mas- 
ters, pilots,  steersmen,  boatswains,  and  other 
ship  officers.  Also  all  shipwrights,  fishermen, 
and  ferrymen.  Also  of  all  causes  of  maritime 
contracts,  or,  as  it  were,  contracts  whether 
upon  or  beyond  the  seas. 

No  evidence  exists  in  the  court  records,  so 
far  as  they  are  available  at  the  present  time, 
as  to  the  jurisdiction  possessed  by  the  admiralty 
court  prior  to  the  passage  of  the  acts  of  Rich- 
ard II. 
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II.  The   acta    of    Richard   II.    and   Henry   IV. 

Whatever  may  have  been  the  original  Juris- 
diction of  the  court,  there  seems  to  be  no  doubt 
that  it  arrogated  to  Itself  a  jurisdiction  which 
it  did  not  rightfully  possess.  For  in  the  13th 
year  of  Richard  II.  a  statute  was  passed  the 
preamble  of  which  recited  that,  forasmuch  as 
great  and  common  clamor  and  complaint  hath 
been  oftentimes  made  before  this  time,  and 
yet  is,  for  that  the  admirals  and  their  deputies 
hold  their  sessions  within  divers  places  of  this 
realm, — as  well  within  the  franchises  as  with- 
out,— accroaching  to  them  greater  authority 
than  belongetb  to  the  office,  and  the  statu  le 
provided  that  the  admirals  shall  not  meddle 
with  anything  done  within  the  realm,  but  only 
with  a  thing  done  upon  the  sea.  13  Rich. 
II.,  chap.  6. 

And  two  years  later  the  statute  of  15  Rich. 
II.,  chap.  3,  provided  that  of  all  manner  of  con- 
tracts arising  within  the  bodies  of  counties,  as 
well  by  land  as  by  water,  the  admiral's  court 
shall  have  no  manner  of  cognizance,  power,  or 
jurisdiction. 

These  statutes  did  not  prove  sufficient  to  re- 
strain the  admirals  within  their  rightful  au- 
thority, and  the  statute  of  2  Hen.  IV.,  chap. 
11,  was  passed  to  enforce  them,  and  a  penalty 
was  prescribed  against  anyone  who  should 
wrongfully  pursue  a  remedy  in  the  admiralty 
court. 

Under  this  latter  statute,  actions  were 
brought,  not  only  against  the  suitors,  but 
against  the  admiral  himself ;  and  the  remedy 
proved  to  be  a  very  effectual  one,  so  tliat  there 
was  no  longer  any  temptation  to  exercise  au- 
thority which  did  not  rightfully  belong  to  him. 

In  31  Hen.  VI.,  rot.  315,  llore  brought  an 
action  against  Unton,  because  the  latter  had 
brought  a  suit  in  the  admiralty  upon  a  charter 
party  made  within  a  county.  Defendant  plead- 
ed to  issue,  which  was  found  against  him,  and 
the  court  assessed  double  damages  according  to 
the  provisions  of  the  statute.  And  Coke's  com- 
ment is  that  the  judgment  directly  proves  tbar. 
If  a  charter  party  or  contract  is  made  within 
a  county,  though  the  performance  is  to  be  upon 
the  high  sea,  the  admiralty  has  no  Jurisdic- 
tion. 

No  action  lies  against  the  admiral  for  tak- 
ing jurisdiction  of  things  done  beyond  the  sea : 
but  it  will  He  for  taking  jurisdiction  of  things 
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That  in  May,  1898,  the  Baltimore  Steam 
Packet  Company  entered  into  a  maritime 
contract  of  affreightment  with  the  libellants 
for  the  shipment  by  said  company  on  a 
steamer,  or  steamers,  of  the  Johnston  Line, 
to  <^il  late  in  Jnne,  1898,  of  1,000  bales  of 
cotton,  to  be  transported  from  Baltimore  to 
Liverpool,  and  agreeing  to  pay,  as  freight 
for  such  transportation  and  compensation 
for  the  room  or  space  necessary  for  said 
cargo,  26  cents  per  100  pounds.  The  libel 
alleges  that  during  the  month  of  June,  1898, 
several  steamers  of  the  Johnston  Line  sailed 
from  Baltimore  to  Liverpool,  on  which  the 
shipment  of  1,000  bales  of  cotton  could  have 
been  carried  if  tendered,  and  the  said  com- 
pany was  notified  of  the  sailing  of  the 
steamers  and  of  the  time  when  it  would  be 


necessary  to  have  the  cotton  ready  for  lad- 
ing; but  the  company,  on  June  21st,  1898, 
notified  the  libellants  of  its  inability  to 
furnish  the  cotton  for  shipment,  and  re- 
quested the  libellants  to  fill  the  space  con- 
tracted for  with  such  other  freight  as  they 
could  procure  and  charge  the  -  loss  which 
might  be  sustained  to  the  company. 

The  libel  then  alleges  that  the  libellants 
procured  such  other  cargo,  as  could  be  ob- 
tained, and  reduced  the  loss  by  the  breach 
of  the  contract,  to  the  sum  of  $627,  for 
which  it  now  sues.  To  this  libel,  the  Bal- 
timore Steam  Packet  Company  excepts  upon 
the  ground  that  the  libel  does  not  set  forth 
a  cause  of  action  which  is  within  the  ad- 
miralty and  maritime  jurisdiction.  With 
the  libel  were  filed  two  exhibits  intended  to 


doDe  lo  a  port.  Tourson  v.  Tourson,  1  Rolle, 
Uep.  80. 

The  main  controverBy  as  to  the  extent  of  the 
admiralty  jurisdiction  has  occiirred  since  the 
passage  of  those  statutes,  and  any  conclusion 
which  may  be  reached  must  depend  largely 
upon  what  view  is  taken  of  their  purpose  and 
Deanins.  In  Eni^iand  the  authoritative  inter- 
pretation was  vested  hi  the  common- law  courts ; 
aod.  when  to  that  is  added  the  further  fact  that 
all  the  effective  machinery  for  executing  the 
decrees  was  controlled  by  the  same  courts  with 
no  adequate  means  of  resistance  at  the  com- 
niand  of  the  admiralty,  it  is  not  strange  that 
the  admiral's  power  should  have  been  restrained 
vlthin  as  narrow  limits  as  possible.  On  the 
other  hand,  the  authoritative  interpretation  of 
the  law  was,  in  this  country,  vested  in  the 
'vurts  to  which  the  admiralty  jurisdiction  had 
been  confided,  and,  having  also  adequate  means 
to  render  their  decisions  effective,  it  was  but 
oatural  that  the  Jurisdiction  should  here  be 
made  as  broad  as  possible.  Because  of  the  dif- 
ferent points  of  view  from  which  the  courts 
lo  the  respective  countries  viewed  the  question. 
It  will  be  necessary  to  treat  the  two  lines  of 
decision  separately. 

But  at  this  point  attention  is  called  to  the 
TiewB  of  Mr.  Justice  Story  upon  these  statutes, 
lo  De  Lovio  V.  Boit.  2  Gall.  308,  Fed.  Cas. 
No.  .^776,  he  says  that  it  is  difficult  to  believe 
that  the  statutes  of  Rich.  II.  meant  to  abridge 
the  Jurisdiction  then  claimed  by  the  admiralty, 
except  as  to  things  on  land  within  the  ports  of 
the  realm.  It  meant  to  checlc  its  usurpations, 
and  not  to  narrow  its  ancient  rightful  au- 
thority. 

He  further  says  that,  in  the  construction  of 
tbeae  statutes,  the  admiralty  has  uniformly  and 
without  hesitation  maintained  that  they  never 
wore  intended  to  abridge  or  restrain  the  right- 
ftil  Jurisdiction  of  that  court ;  that  they  meant 
to  take  away  any  pretense  of  entertaining  suits 
upon  contracts  arising  wholly  upon  land,  and 
referring  solely  to  terrene  affairs ;  and  upon 
torts  or  injuries  which,  though  arising  in  ports, 
were  not  done  within  the  ebb  and  flow  of  the 
tid<»;  and  that  the  language  of  those  statutes, 
at  well  as  the  manifest  object  thereof  as  stat- 
ed in  the  preambles,  and  in  the  petitions,  on 
which  they  were  founded,  is  fully  satisfied  by 
this  exposition.  So  that,  consistently  with 
these  statutes,  the  admiralty  may  still  exercise 
jurisdiction:  (l)Over  torts  and  injuries  upon 
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the  high  seas  and  in  ports  within  the  ebb  and 
flow  of  the  tide,  and  in  great  streams  below  the 
first  bridges;  (2)  over  all  maritime  contracts 
arising  at  home  or  abroad ;  (3)  over  matters 
of  prise  and  its  incidents. 

On  the  other  hand,  the  courts  of  common  law 
have  held  that  the  Jurisdiction  of  the  admiralty 
is  conflned  to  contracts  and  things  exclusively 
made  and  done  upon  the  high  seas,  and  to  be 
executed  upon  the  high  seas ;  that  it  has  no  Ju- 
risdiction over  torts,  offenses,  or  injuries,  done 
in  ports  within  the  bodies  of  counties,  not- 
withstanding the  places  be  within  the  ebb  and 
flow  of  the  tide;  nor  over  maritime  contracts 
made  within  the  bodies  of  counties  or  lieyond 
sea,  although  they  are,  in  some  measure,  to  be 
executed  upon  the  high  seas;  nor  of  contracts 
made  upon  the  high  seas  to  be  executed  upon 
land,  or  touching  things  not  In  their  own  na- 

'  ture  maritime,  such  as  a  contract  for  payment 
of  money ;  nor  of  any  contracts,  though  marl- 

>  time  and  made  at  sea,  which  are  under  seal, 
or  contain  unusual  stipulations ;  and,  to  com- 
plete the  catalogue  of  disabilities,  it  has  been 
strenuously  held  by  Lord  Coke  that  the  ad- 
miralty is  not  a  court  of  record,  and,  of 
course,  has  no  power  to  impose  a  fine ;  and 
that  it  cannot  take  a  recognizance  or  stipula- 
tion in  aid  of  its  general  Jurisdiction.  So  that, 
upon  the  common-law  construction  of  these 
statutes,  the  admiralty,  as  to  contracts,  is  left 
with  the  Idle  and  vain  authority  to  enforce  con- 
tracts which  are  niiade  upon  the  high  seas  to  be 
executed  upon  the  high  seas.,  De  Lovio  v.  Boit, 
2  Gall.  420,  Fed.  Cas.   No.   3.776. 

III.  The  compromises  of  1S75  and  16S2. 

So  comprehensive  did  the  interpretation  of 
the  statutes  by  the  common-law  courts  become 
that  the  admirals  were  shorn  of  almost  all 
JurlsdictioD.  and  they  made  complaint  to  the 
Ivlng,  and  he  directed  a  compromise  to  be  ef- 
fected ;  and  an  agreement  was  entered  into  be- 
tween the  Judges  of  the  King's  bench  and  the 
court  of  admiralty  in  the  year  1575. 

One  of  the  articles  of  agreement  is  as  fol- 
lows :  "It  is  agreed  that  the  said  judge  [of 
the  admiralty  1  may  have  and  enjoy  knowledge 
and  breach  of  charter  parties  made  between 
masters  of  ships  and  merchants,  for  voyages  to 
be  made  to  the  ports  beyond  the  seas,  and  to 
be  performed  beyond  and  upon  the  seas,  ac- 
cording as  it  hath  been  accustomed,  time  out 
of  mind,   and  according  to  the  good  meaning 
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nhow  specifically  the  written  memoranda  of 
the  contract  on  which  the  allegations  of  the 
libel  were  based.     The  first  is  as  follows: 

Engagement  No.  244. 
Baltimore    Steam    Packet    Company    (Bay 

Line). 
Norfolk,  Va.,  May  igth,  1898. 
Dear  Sir: — 

We  liave  this  day  booked  with  you,  via 
Jolmston  Line  from  Baltimore  to  Liverpool, 
1.000  bales  of  cotton  at  ocean  rates,  26 
cents  per  100  pounds.  Sailing  about  late 
in  June,  1898. 

Respectfully, 

Wm.  Randall,  Agent. 
To  Messrs.  Patterson,  Ramsay,  &  Co., 
Baltimore,  Md. 


And  the  other  exhibits  are  a  telegram  and 
a  letter  both  dated  June  21,  1898;  from  the 
exceptant  stating  that  the  Seaboard  Air 
Line  say  it  is  impossible  to  secure  the  cot- 
ton to  fill  the  room  contracted  for  by  en- 
gagement No.  244,  and  asking  the  iibellants 
to  do  the  best  they  can  with  other  freight 
and  charge  the  exceptant  with  the  loss.  It 
is  urged  on  behalf  of  the  .exceptant  that  the 
contract  was  not  a  maritime  contract,  but 
was  a  contract  merely  preliminaiy,  and  lead- 
ing to  a  maritime  contract,  and  therefore 
not  of  admiralty  cognizance. 

It  is  true  that  when  the  goods  are  ac- 
tually put  on  board  the  ship  a  bill  of  lad- 
ing is  customarily  given  which  sets  forth 
with  particularity  the  stipulations  of  the 
contract  of   affreightment.     But  a  bill   of 


of  the  statute  of  82d  Hen.  VIII.,  chap.  14, 
though  the  same  charter  parties  happen  to  be 
made  within  the  realm."  *The  Volunteer,  1 
8umn.  551,  Fed.  Cas.  No.  16,991. 

But  this  did  little  good,  for  the  common-law 
courts  maintained  their  former  position,  so 
that  further  complaint  was  made  to  the  King, 
und  an  answer  was  required  of  the  common- 
law  Judges.  The  answers  are  set  out  by  Lord 
Coke  (1  Inst.  134).  He  states  that  the  agree- 
ment of  1575  was  against  the  laws  and  stat- 
Mtes  of  the  realm,  "and  therefore  the  Judges  of 
the  King's  bench  never  assented  thereunto." 

To  rhe  other  material  objections  the  follow- 
ing: answers  were  returned : 

The  first  objection  was  that,  whereas  the 
conusance  of  all  contracts  done  upon  the  sea 
lielongeth  to  the  admiralty  Jurisdiction,  the 
same  are  made  triable  at  the  common  law  by 
supposing  them  to  be  done  upon  the  land.  The 
fudges  answered  that,  by  the  law  of  the  realm, 
the  court  of  the  admirals  had  no  conusance, 
power,  or  Jurisdiction  of  any  manner  of  con- 
tract within  any  county  of  the  realm,  either  up- 
on the  land  or  the  water.  So  it  Is  not  material 
whether  the  place  be  upon  the  water  within 
the  flow  and  reflow  of  the  tide,  but  whether  it 
l>e  upon  any  water  within  any  county.  There- 
fore., they  aclcnow ledge  that  of  contracts  made 
upon  the  sea  or  any  part  thereof  which  Is  not 
within  any  county,  the  admiral  hath,  and  ought 
to  have  jurisdiction.  And  they  denied  that  they 
had  refused  to  permit  the  admiral  to  take  Ju- 
risdiction of  such  cases. 

The  second  objection  was  with  respect  to  con- 
tracts made  l)eyond  the  sea.  But  the  Judges 
answered  that  Jurisdiction  of  such  contracts 
i>eIonKerl  to  the  constable  or  marshal,  and  not 
to  the  admiral  whose  Jurisdiction  was  confined 
wholly  to  the  high  seas.  But  they  claimed  Ju- 
risdiction for  the  common  law  in  case  of  con- 
tracts made  beyond  the  seas  if  It  was  compe- 
tent to  give  relief. 

In  answer  to  the  fourth  objection,  the  Judges 
Fa  Id  that  of  charter  parties  made  within  a 
county,  although  to  be  performed  upon  the 
peas,  the  common  law,  and  not  the  admiral,  had 
Jurisdiction. 

In  answer  to  the  sixth  objection,  they  said 
that  of  all  contracts  made  upon  a  river  within 
any  county  the  admiral  has  no  Jurisdiction. 

The  agreement  of  1575  proving  of  no  avail, 
another  was  entered  into  under  the  most  solemn 
conditions,    in   1632. 
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One  of  the  provisions  of  that  agreement  was : 
Any  suit  brought  in  the  admiralty  court  fur 
building,  amending,  or  necessary  victaallng  of 
a  ship,  against  the  ship  Itself,  and  not  against 
any  party  by  naiuei  but  such  as  for  his  inter- 
est makes  himself  a  party,  no  prohibition  is  to 
be  granted,  though  they  be  done  within  the 
realm.  See  New  Jersey  Steam  NaT.  Co.  ▼. 
Merchants'  Bank,  6  How.  361,  12  L.  ed.  473. 

Another  was :  **If  suit  should  be  commenced 
in  the  court  of  admiralty  upon  contracts  made, 
or  other  things  personal,  done  beyond  the  seas, 
or  upon  the  sea,  no  prohibition  to  be  awarded.** 
2  Browne,  CiWl  &  Adm.  Law,  p.  78. 

Another  was :  "If  suit  be  before  the  admiral 
for  freight,  or  mariners'  wages,  or  for  breach 
of  charter  parties,  for  voyages  to  be  made 
beyond  the  seas ;  though  the  charter  party  hap- 
pen to  be  made  within  the  realm,  so  as  a  penalty 
be  not  demanded,  a  prohibition  is  not  to  be 
granted ;  but  if  the  suit  be  for  the  penalty ;  or. 
If  the  question  be,  whether  the  charter  party 
were  made  or  not,  or  whether  the  plaintiff  did 
release  or  otherwise  discharge  the  same  with- 
in the  realm,  this  Is  to  be  tried  in  the  King's 
courts  at  Westminster,  and  not  in  his  court 
of  admiralty."  2  Browne,  Civil  &  Adm.  Law, 
pp.  78,  79. 

This  agreement,  like  the  other,  had  little  ef- 
fect; and,  when  Charles  I.  was  driven  from  the 
throne,  the  court  of  admiralty  seems  to  have 
shared  the  general  animosity  which  existed 
against  royalty;  and,  in  The  Royal  Arch.  6 
Week.  Rep.  191,  Swabcy,  Adm.  260,  it  is  said 
that  after  the  Revolution  of  1640  broke  out 
there  was  a  great  Jealousy  against  the  eccle- 
siastical courts  which  extended  to  the  court 
of  admiralty,  and  so  In  Lord  Holt's  time  Its 
Jurisdiction  was  curtailed. 

And  in  Clinton  v.  The  Hannah,  Bee,  419, 
Fed.  Cas.  No.  2,808,  it  is  said  that  the  au- 
thority of  the  resolutions  of  1632  seems  to 
have  been  abolished  by  general  consent. 

Having  now  traced  the  general  history  of 
the  controversy  between  the  common-law  and 
admiralty  court,  it  becomes  necessary  to  see 
what  the  common-law  courts  did  towards  re- 
straining the  Jurisdiction  of  the  admiralty. 

IV.  Jurisdiction  whicli  common-law  courts  per- 
mittcd  admiralty  to  ewerdBe. 

a.  No  jurisdiction  of  thinga  done  on  land. 

So  far  as  there  is  any  consistent  rule  run- 
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lading  is  not  necessary.  Benedict,  Admi- 
ralty, 3d  ed.  S  286.  In  this  case  there  was, 
if  the  allegations  of  the  libel  be  true,  a 
concluded  agreement  that  the  exceptant  on 
the  one  hand  would  be  furnished  space  on 
a  steamer  or  steamers  of  the  Johnston  Line, 
sailing  late  in  June,  1898,  for  1,000  bales 
of  cotton  from  Baltimore  to  Liverpool,  and, 
on  the  other  hand,  that  the  exceptants 
would  ship  the  cotton  and  pay  26  cents  per 
100  pounds  freight. 

Is  this  not  a  final  contract  for  a  purely 
maritime  serrice?  If  the  ship  or  ships  were 
named,  I  think  it  could  not  be  questioned. 
Does  the  fact  that,  instead  of  a  named  ves- 
sel, the  engagement  is  for  a  vessel  or  ves- 
Bds  of  an  established  line  of  steamers  sail- 
ing regularly  for  the  port,  and  made  with 


the  agents  known  to  be  acting  for  those 
steamers,  alter  the  nature  of  the  contract 
or  the  service?  Mr.  Justice  Story,  in  The 
Volunteer,  1  Sumn.  551-553,  Fed.  Cas.  No. 
16,091,  thus  states  the  nature  and  extent 
of  the  jurisdiction  of  the  admiralty  over 
maritime  contracts:  "The  admiraltv  had  an 
original,  ancient,  and  rightful  jurisdiction 
over  all  maritime  contracts,  strictly  no- 
called  (that  is,  such  contracts  as  respect 
business,  trade,  and  navigation  to,  on,  and 
over  the  high  seas),  which  it  might  exert 
by  a  proceeding  in  rem  in  all  ca»es  where 
the  maritime  law  established  a  lien  or  other 
right  in  rem,  and  by  a  proceeding  in  per- 
sonam where  no  such  lien  or  other  right  in 
rem  existed."  Whether  the  contract  is 
maritime  or  not  depends  solely  upon  the 


Dins  thron^h  the  English  decisions,  it  Is  found- 
ed npon  the  phraseology  of  the  statutes  of 
Slchard  II.,  and  the  place  where  the  contract 
was  made  became  the  test  of  Jurisdiction,  rath- 
er than  the  character  of  the  contract  or  its 
place  of  performance.  There  is  some  attempt 
to  follow  this  rule  consistently,  bat  the  in- 
Jtiatice  In  applying  It  in  some  cases  led  to  ex- 
ceptions which  are  as  well  marked  as  the  rule 
Stielf. 

The  rule  has  been  stated  in  general  terms, 
that  adml/alty  has  no  Jurisdiction  of  an  ac- 
tion upon  contract  made  upon  land.  Susans  v. 
Tnrner,  Noy,  67. 

So,  admiralty  will  not  be  permitted  to  take 
jarladiction  of  an  action  npon  a  contract  by 
deed  made  upon  land.  Cambrlge  t.  Penrose, 
2  Dyer,  150^^  note. 

And  the  place  of  performance,  or  the  place 
where  the  canse  of  action  arose,  seems  to  have 
made  no  difference. 

Thus,  a  prohibition  was  granted  against  a 
libel  for  sale  of  a  ship  npon  the  high  seas  where 
the  contract  was  made  on  land.  Green  v.  Col- 
duck,  1  Keble,  786. 

So,  admiralty  has  no  Jurisdiction  of  a  suit 
upon  a  bond  executed  on  land,  although  It  is 
forfeited  upon  the  sea.  Brian  v.  Browne,  2 
Dyer,  150^,  note. 

And,  If  part  of  a  matter  be  done  upon  the 
Ks  and  part  In  a  county,  the  admiralty  has  no 
jnrisdicUon.     12  Coke,  80. 

So,  a  prohibition  was  granted  against  an 
action  upon  an  agreement  made  on  the  high 
seas  which  was  according  to,  but  did  not  men- 
tion, a  charter  party  made  on  land,  which  lat- 
ter was  In  fact  the  real  agreement.  Bushel  v. 
Jty.  1  Keble,  153. 

So,  if  an  agreement  Is  made  at  sea,  and  Is 
afterwards  put  In  writing  under  seal  In  a  for- 
eign country,  the  admiralty  loses  Jurisdiction, 
tithoagh  It  concerns  the  carriage  of  goods  and 
is  broken  upon  the  high  seas.  Palmer  v.  Pope, 
Hobart,  70.  But  It  is  added.  If  the  writing 
had  not  been  at  land  under  seal,  but  a  simple 
remembrance  of  the  agreement.  It  had  been 
otherwise.  And  the  case  Is  more  fully  report- 
ed in  the  same  volume,  p.  212h. 

The  court,  however,  did  not  adhere  consist- 
eotty  to  Its  rale  when  the  circumstances  were 
reTersed  so  that  that  contract  was  made  at 
iea,  to  be  performed  on  land.  In  such  case 
the  court  maintained  Its  own  Jurisdiction,  even 
St  the  expense  of  consistency,  and  held  that  ad- 
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miralty  has  no  Jurisdiction  of  contracts  made 
at  sea  which  are  to  he  performed  on  land,  be- 
cause It  Is  an  obligation  which  takes  his  course 
and  hinds  according  to  the  common  law. 
Bridgeman's  Case,  Uobart,  11. 

So,  If  part  of  a  contract  was  In  England  and 
part  beyond  or  upon  the  sea,  admiralty  has 
no  Jurisdiction.  Capps*s  Case,  2  Rolle,  Rep. 
492. 

And  at  a  subsequent  time  the  case  came  be- 
fore the  court  again  as  Tucker  v.  Cappes,  2 
Rolle,  Rep.  407,  and  It  was  held  that  the  ad- 
miral had  Jurlsdiictlon  of  contracts  made  in 
Virginia,  tnit  that,  if  a  part  of  the  contract  was 
to  be  performed  In  England,  the  common-law 
courts  had  Jurisdiction.  And  Dodridge,  J.» 
said,  Jones  agreeing,  that  the  admiralty  had 
Jurisdiction  of  all  things  done  in  all  other 
places  than  England.  And  Whitlock,  J.,  says 
that  the  reason  why  the  admiral's  court  has 
Jurisdiction  of  all  things  done  In  all  places 
other  than  England  Is  because  all  such  places 
are  governed  by  the  civil  law. 

Things  done  in  foreign  countries. 

But  when  the  question  really  came  up  for 
decision  the  court  was  not  willing  to  follow 
the  admission  which  had  been  made  In  the  lat- 
ter case,  but  held  that  the  rule  with  reference 
to  things  done  on  land  applied,  so  that  ad- 
miralty could  not  take  Jurisdiction  of  anything 
done  on  land  beyond  the  seas.  Spanish  Embas- 
sador V.  Pountes,  1  Rolle,  Rep.  133. 

In  De  Acuna  v.  JoUlfl,  Hobart,  79,  which  was 
an  application  for  prohibition  against  main- 
taining In  the  admiralty  a  libel  to  recover  pos- 
session of  certain  ships  which  had  been  taken 
from  Ubellants,  It  Is  said :  ''Now  the  whole 
court  resolved  clearly  that  the  admiralty  of 
England  can  hold  no  pleas  of  any  contract  but 
such  as  arise  upon  the  sea.  No  though  It 
arise  upon  any  continent,  port,  or  haven  in  the 
world  out  of  the  King's  domalnSt  for  their  Ju- 
risdiction Is  limited  by  the  statute  to  the  seas 
only." 

So,  admiralty  has  no  Jurisdiction  of  a  con- 
tract made  In  foreign  lands.  Fane  v.  Pennolr, 
1  Keble,  479;  Bridgeman's  Case,  Hobart,  11; 
Thomlinson's  Case,  12  Coke,  104;  Coulston  v. 
Metaxa,  Leighes's  Case,  Hickman  v.  Skinner, 
Iiavlson  V.  Barneby,  cited  In  Rolle,  Abr.  53 le, 
1)1.  3. 

So,  If  a  contract  Is  shown  to  have  been  made 
in  a  foreign  country  admiralty  has  no  Jurlsdic- 
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subject-matter  and  nature  of  the  service  to 
be  performed,  and  results  from  the  contract 
itself,  and  not  from  the  performance  of  it. 
The  Pacifio,  1  Blatchf.  687,  Fed.  Cas.  No. 
10,643. 

In  Moretoood  v.  Enequiat,  23  How.  491- 
493,  16  L.  ed.  516,  617,  the  Supreme  Court, 
speaking  of  the  case  of  New  Jersey 
Steam  Nav.  Co.  v.  Merchatits*  Bank,  6  How. 
344,  12  L.  ed.  465,  said:  "We  then  decided 
that  charter  parties  and  contracts  of  af- 
freightment are  'maritime  contracts'  within 
the  true  meaning  and  construction  of  the 
Constitution  and  act  of  Congress,  and  cog- 
nizable in  courts  of  admiralty  by  process 
tfi  rem  or  in  personam;"  and  in  New  Eng- 
land Mut,  Marine  Ins.  Co.  v.  Dunham,  11 
Wall.  1-11,  20  L.  ed.  90,  the  rule  is  thus 
stated  by  Mr.  Justice  Bradley:  "Secondly, 


as  to  contracts^  it  has  been  equally  well 
settled  that  the  English  rule  which  concedes 
jurisdiction,  with  a  few  exceptions,  only  to 
contracts  made  upon  the  sea,  and  to  be 
executed  thereon  (making  locality  the  test) 
is  entirely  inadmissible,  and  that  the  true 
criterion  is  in  the  nature  and  subject- 
matter  of  the  contract,  as  whether  it  was  a 
maritime  contract  having  reference  to  mari- 
time service  or  maritime  transactions,"  and 
it  was  held  in  that  case  that  the  contract 
of  maritime  insurance  is  a  maritime  con- 
tract, and  within  the  admiralty  and  mari- 
time jurisdiction.  Among  other  considera- 
tions leading  the  Supreme  Court  to  that 
decision,  reference  was  made  to  the  fact  that 
the  rights  of  the  parties  arising  from  a 
contract  of  marine  insurance  are  mixed  with 
all  the  questions  that  can  arise  in  maritime 


tion,  althongrh  it  is  alleged  to  have  been 
infra  fprisdictionem  iitariiimem.  Audley  v.  Jen- 
nings, Hobart,  79b,  213a. 

Prohibition  will  be  granted  against  suit  on  a 
bill  under  the  hands  and  seals  of  the  parties 
made  beyond  the  sea.  39  &  40  Eliz.  rot.  8158, 
cited  in  4  Co.   Inst.  p.  140. 

A  prohibition  was  granted  In  86  Hen.  VIII., 
rot.  38,  cited  in  4  Co.  Inst.  139,  in  a  case  be- 
tween Tooly  and  Lewes,  forbidding  the  admi- 
ral to  take  Jurisdiction  of  a  suit  on  a  contract 
made  beyond  the  sea.  And  a  similar  ruling  was 
made  in  a  case  In  2  James. 

Bat  In  Delabroche's  Case,  3  Leon.  232,  the 
court  refused  to  prohibit  a  suit  in  the  admi- 
ralty court  npon  an  obligation  executed  in 
France  'for  that  perhaps  the  witnesses  of  the 
plaintiff  are  beyond  the  sea;  which  may  be  ex- 
amined there,  but  not  here." 

The  penalty  Imposed  by  statute  2  Hen.  IV. 
for  suing  in  the  admiralty  applies  to  contracts 
made  upon  land  beyond  the  seas.  Ball  v.  Tre- 
lawny,  Cro.  Car.  608. 

b.  Within  body  of  county. 

In  carrying  out  the  rule  that  admiralty  had 
no  jurisdiction  of  things  done  on  land,  the 
division  was  made  at  what  was  done  within 
and  without  the  realm,  all  being  within  the 
realm  except  what  occurred  on  the  high  seas, 
and  nothing  being  high  seas  unless  It  was  out- 
side the  body  of  a  county.  See  1  Famham,  Wa- 
ters,  3. 

4  Co.  Inst.  p.  139,  cites  a  case  in  the  85th 
year  of  Hen.  VIII.  In  which  a  prohibition  was 
issued  against  the  admiral  for  entertaining  a 
suit  upon  a  contract  made  in  the  Biver  Thames 
within  a  county,  although  it  was  where  the  tide 
ebbed  and  flowed,  and  was  below  the  first 
bridge. 

So,  the  same  year,  a  lilce  prohibition  was 
granted  in  a  case  between  Wheler  and  War- 
ner. 

There  is  no  Jurisdiction  of  a  contract  made 
in  a  port  town  (Vanhegs's  Case,  Rolle,  Abr. 
531e^  pi.  7)  ;  Coke  saying  that  there  were 
precedents  for  a  recovery  of  damages  against 
one  who  sued  in  admiralty  upon  a  contract  made 
upon  a  ship  while  riding  in  the  harbor. 

But  this  rule  was  not  carried  out  consistently, 
for  in  the  exceptional  cases  in  which  the  court 
was  permitted  to  take  Jurisdiction  of  the  con- 
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tract  his  authority  extended  to  vessels  with- 
in the  harbor,  and  in  Sandys  v.  Bast-India 
Co.  Skinner,  91,  it  is  said  that  nothing  was 
more  frequent  than  for  the  admiralty  to  arrest 
ships  riding  in  the  river ;  that  it  was  done 
every  day  for  mariner's  wages  and  other  mari- 
time causes. 

c  Application  of  above  rules  to  particular  con- 
tracts. 

It  is  readily  apparent  that  a  standard  which 
makes  the  Jurisdiction  of  a  particular  court 
forming  part  of  a  single  Judicial  system  over 
a  contract  depend  on  the  place  where  the  con- 
tract is  entered  into,  rather  than  upon  the  sub- 
ject-matter of  the  contract,  is  a  false  one,  and 
must  of  necessity  result  In  inconsistency  in 
the  attempts  to  apply  it.  No  reason  can  be 
suggested  for  giving  one  court  Jurisdiction  of 
a  contract  made  on  shipboard  Just  ofT  the  coast, 
and  another  court  with  an  entirely  difTerent 
method  of  procedure  Jurisdiction  of  a  precisely 
similar  contract  entered  into  on  the  adjoining 
shore.  And  this  lack  of  reason  was  felt  in 
applying  the  rule  which  set  up  such  a  stand- 
ard. 

Contract  for  construction  of  vesseL 

According  to  the  theory  that  admiralty  has 
no  Jurisdiction  of  contracts  made  <m  land.  It 
should  have  no  Jurisdiction  of  a  contract  for 
the  construction  of  a  ship ;  and  yet,  as  has  been 
seen  (supra.  III.),  that  was  one  of  the  things 
of  which,  bv  the  compromise  agreement  of  163*J. 
he .  was  permitted  to  take  Jurisdiction ;  and 
Rolle  states  that  If  a  shipwright  sue  in  tha 
admiralty  court  for  making  a  ship  for  naviga- 
tion upon  the  sea  a  prohibition  will  not  lie. 
Tasker  v.  Gale,  Rolle,  Abr.  533,  pi.  19. 

But  if  the  vessel  was  a  lighter  to  transport 
goods  within  the  body  of  a  county  the  admiral 
has  no  Jurisdiction.    Ibid. 

Mr.  Justice  Johnson  explains  the  precedent 
in  Rolle,  533,  as  having  been  rendered  during 
the  time  the  compromise  agreement  between  the 
common-law  and  admiralty  courts  was  in  ef- 
fect. Ramsay  v.  Allegre,  12  Wheat.  611,  6  I^ 
ed.   746. 

In  The  Neptune,  8  Hagg.  Adm.  132,  there  is 
a  quotation  from  a  report  made  by  Sir  Leoline 
Jenkins  to  the  King,  uptm  the  question  of  rlg^hts 
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<!ommerce,  and  bo  it  may  be  with  regard  to 
a  contract  for  transportation  by  vessels  upon 
the  high  seas. 

The  only  distinction  in  substance  between 
the  eontract  in  this  case  and  a  cluirter 
paiiy,  which  is  a  contract  of  undisputed 
admiralty  cognizance  {Davison  v.  Von  Lin- 
</««,  113  U.  S.  40,  28  L.  ed.  885,  5  Sup.  Ct. 
Rep.  346),  is  that  in  a  charter  party,  the 
vessel  is  named  while  in  this  case  the  ves- 
sels of  a  particular  ocean-going  line  of 
steamers  sailing  during  the  latter  part  of 
a  designated  month  are  stipulated  for. 

All  the  cases  cited  by  the  learned  counsel 
for  the  exceptant  in  their  able  brief  are 
oases  in  which  the  proceeding  has  been  in 
rem^  and  the  rule  has  been  enforced  that 
purely  executory  contracts  do  not  give  any 


privilege  or  lien  against  the  ship.    They  are 
none  of  them  cases  in  personam, 

I  hold  that  the  breach  of  the  contract 
alleged  in  the  libel  gives  rise  to  an  action 
in  personam  cognizable  in  the  admiralty, 
and  I  overrule  the  exception. 

The  following  opinion  on  the  merits  was 
rendered  by  the  court  below  on  April  20, 
1900: 

MoRBis,  D.  J.   (orally)  : 

The  question  for  the  court  to  determine  is 
not  what  contract  might  have  been  made  in 
the  actual  or  supposed  relations  of  the  par- 
ties to  each  other,  and  as  a  result  of  such 
relations,  but  what  contract  the  parties  did 
in  fact  make. 

This  was  a  commercial  transaction,  and 
commercial   contracts  made  by  correspond- 


of  shipwrights  and  material  men,  in  which  he 
says  that  of  late  it  has  been  held  that  such 
contracts,    being   made   and   arising   upon    the 
land,  are  declared   by   the  statutes  not  to  be 
<^ognilab]e  In  the  admiralty ;  "yet,  if  those  stat- 
utes be  weighed  together  with  the  suggestions 
and  compiaints  of  the  commons  upon  which  they 
were  enacted,  there  will  not  (under  correction) 
lie  any  necessity   to  extend  them  any   further 
than  the  grievances  and  abuses  then  complained 
of ;  but  that  the  cognizance  of  contracts  and  pleas 
relating   to    the   building,    repairing,    and    fur- 
nishing of  ships  was  not  intended  to  be  prohibit- 
ed by   the  Admirals   may    (as   I   conceive)    be 
ireil  presilmcd,  not  only  because  the  things  com- 
plained of  are  actions  and  pleas  of  matters  for- 
eign to  navigation,  etc.,  but  also  that  during 
the  remainder  of  King  Richard  ll.*s  reign  after 
the  making  of  those  acts,  as  also  in  the  reigns 
of  Hen.  IV.  and  Hen.  V.,  commissions  of  ap- 
peal were  ordinarily   issued   out  of   chancery, 
.    .    .    whereby    the    proceedings    and    judg- 
ments in  the  admiralty  are  so  far  from  being 
complained  of,  prohibited,  or  declared  as  coram 
son  iudiee  that   they  are  referred,   as  ta   the 
ordinary  course  of  appeals,  to  the  examination 
of  del^ates."     And   he   refers   to   the   article 
subscribed  by  all  the  Judges  of  the  land,  that, 
where  a  suit  is  In  the  admiralty  for  bnildlng, 
amending,  saving,  or  victualing,  of  a  ship  against 
the  ship  iUelf,  and  not  against  any  party  by 
name,  but  such  as  for  his  own  interest  makes 
himself  a  party,  no  prohibition  is  to  be  grant- 
od,   though    this    be    done    within    the    realm. 
But  it  appears   from   the  case  that,   notwith- 
standing these  views  and  the  ancient  practice, 
whenever  admiralty  may  so  have  allowed  a  pro- 
<«eding  by   material   men   against   the   ship   it 
hsb  been  prohibited. 

And.  although  there  are  no  decisions  dealing 
directly  with  the  questi<»i,  the  practice  seems  to 
have  been,  after  the  agreement  of  1632  was  re- 
pudiated, to  deny  admiralty  jurisdiction  over 
constrnction  contracts. 

ConUuct  lor  materials  and  supplies. 

The  application  of  the  rule  to  this  class  of 
contracts  is  indicated  by  an  early  case  re- 
ported by  Liitch.  It  was  held  that  if  a  vessel 
Ijhig  at  anchor  wishes  provisions,  and  sends 
one  ashore  to  bring  them,  and  the  contract  is 
made  in  the  vessel,  it  shall  be  held  to  have 
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I)een  at  sea,  and  the  admiralty  has  jurisdic- 
tion ;  otherwise,  If  the  contract  is  made  en- 
tirely on  shore,  and  afterwards  the  provisions 
are  brought  on  board.  Godfrey's  Case,  Latch, 
11. 

Where  articles  for  the  furnishing  of  a  ship 
were  purchased  at  St.  Katherine's  stairs  in  Lon- 
don, admiralty  was  prohibited  from  taking  Ju- 
risdiction of  an  action  for  their  price.  Crad- 
ocks*s  Case,  2  Brownl.  &  G.  37. 

Admiralty  has  no  Jurisdiction  of  an  action 
for  necessaries  furnished  a  ship  within  the 
body  of  a  county.  Leigh  v.  Bur  ley,  Owen,  122 ; 
The  Heinrlch  Bjorn,  L.  R.  10  Prob.  DIv.  44. 

So,  a  prohibition  will  be  granted  against  an 
attempt  to  enforce  payment  in  admiralty  for 
necessaries  furnished  a  ship  within  a  county. 
Hoare  v,   Clement,   2    Show.   338. 

The  admiralty  has  no  Jurisdiction  of  a  suit 
to  recover  for  an  anchor  and  cable  sold  upon 
land  and  delivered  upon  the  ship.  In  distin- 
guishing such  case  from  that  in  which  there 
was  an  hypothecation  of  the  vessel,  the  court 
says  that,  where  there  is  an  hypothecation,  if 
the  admiralty  should  be  prohibited  to  proceed, 
the  party  would  be  without  remedy,  for  no  suit 
can  be  brought  against  the  ship  at  common  law 
upon  it.  Justin  v.  Ballam,  2  Ld.  Kaym.  805, 
1  Salk.  34. 

In  The  Two  Ellens,  L.  R.  4  P.  C.  161,  which 
was  a  case  involving  the  existence  of  a  mari- 
time lien,  the  court  said  it  is  clear  that,  pre- 
vious to  the  passage  of  the  act  of  3  A  4  Vict., 
a  court  of  adinlralty  had  no  Jurisdiction  in  the 
case  of  necessaries  supplied  to  a  ship.  It  is 
practically  true  that  for  many  years  prior  to  the 
tlm^  of  Chas.  II.  the  court  of  admiralty  had 
daliled,  and  to  a  considerable  extent  exercised, 
such  a  jurisdiction  ;  but  the  courts  of  common 
law  in  the  time  of  Chas.  II.,  and  subsequently, 
had  prohibited  them  from  exercising  that  juris- 
diction on  the  ground  that  they  never  pos- 
sessed it  Therefore,  notwithstanding  this  ju- 
risdiction was  practically  exercised  for  years, 
it  must  l)e  taken  now  to  be  conclusively  the 
law  that  the  court  of  admiralty,  by  the  law  of 
England,  never  had  Jurisdiction  in  a  suit  for 
necessaries  supplied  to  a  ship. 

The  distinction  made  in  the  agreement  of 
1632  between  suits  in  rem  and  those  in  prrnon- 
am  has,  apparently,  bad  an  effect  in  confusing 
the  question  of  lien  with  that  of  jurisdiction. 
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ence  in  the  pressure  of  business,  and  not 
under  advice  of  counsel,  must  receive  a  lib- 
eral construction  to  carry  out  the  real  in- 
tention of  the  parties;  and,  in  ascertaining 
this  intention,  it  is  important  to  note  from 
their  acts  and  declarations,  while  the  con- 
tract *was  in  force  and  rimning,  how  the 
parties  themselves  treated  it  and  acted  un- 
der it. 

Here,  after  some  preliminary  correspon- 
dence as  to  the  ocean  rate,  a  notification  is 
sent  by  the  Bay  Line  to  the  agents  of  the 
Johnston  Line  reading  as  follows: 

Engagement  No.  244. 
Baltimore    Steam    Packet    Company    (Bay 

Line). 
Norfolk,  Va.,  May  19th,  1898. 
Dear  Sir; — 

We  have  this  day  booked  with  you  via 


Johnston  Line^  from  Baltimore  to  Liverpool, 
1,000  bales  of  cotton  at  ocean  raten.  2(> 
cents  per  100  pounds,  sailing  about  late- 
June,  1898. 

Respectfully, 

Wm.  Randall,  Agent. 
To  Messrs.  Patterson,  Ramsay,  &  Co.,. 

Baltimore,  Md. 

That  "engagement"  was  accepted  by  th& 
agents  of  the  Johnston  Line,  and  the  ques- 
tion here  turns  on  its  reasonable  and  fair 
interpretation. 

The  contention  of  learned  counsel  for  re- 
spondent, set  up  in  the  answer,  and  forcibly 
presented  in  argument,  is,  that  this  ''en- 
gagement" did  not,  and  was  not  intended 
to,  constitute  a  contract;  but  that  tlie 
situation  of  these  carriers  operating  con- 
necting lines,  their  course  of  dealing  and 


which,  as  will  be  subsequently  seen,  has  caused 
the  American  courts  some  trouble. 

In  The  Neptune,  3  Knapp,  P.  C.  C.  94,  the 
court,  in  denying  the  power  of  admiralty  to 
allow  a  preferential  claim  for  materials  fur- 
nished, out  of  funds  in  the  registry  of  the 
court,  said  the  question  is  not  one  of  Jurisdic- 
tion, but  of  right ;  the  question  is  whether,  by 
the  law  of  this  country,  a  lien  or  preferable 
claim  exists  In  respect  to  their  debt  over  other 
creditors,  not  in  what  court,  or  by  what  means, 
that  claim  shall  be  enforced.  And  it  is  plainlv 
intimated  that,  there  being  no  lien,  admiralty 
had  no  Jurisdiction  over  the  matter. 

Carriage  contracts  and  charter  parties. 

In  Watson  v.  Warner,  Sid.  pt,  2,  p.  161,  a 
prohibition  was  sought  against  a  suit  upon  a 
bill  of  lading,  and  Wild  admitted  that  the  ship 
might  be  liable  for  necessaries  furnished  the 
ship,  but  contended  that  it  should  not  be  liable 
upon  collateral  matters,  as  a  contract  for  load- 
ing; and  Newdlgate,  J.,  said  that  it  seemed 
perilous  if  the  master  might  render  the  owner 
liable  for  such  charges  upon  the  ship ;  and 
he  entertained  the  suggestion  so  as  to  give  the 
other  party  an  opportunity  to  plead  or  demur. 

Admiralty  has  no  Jurisdiction  of  an  action 
for  breach  of  contract  contained  in  a  bill  of 
lading  executed  on  land.  Caule  v.  Cooke,  2 
Keble,  49S. 

Nor  if  made  within  a  county.  Constantlne  v. 
Gyune,  28  Eliz.,  cited  in  4  Co.  Inst.  141. 

If  a  charter  party  is  In  fact  made  on  land,  ad- 
miralty cannot  acquire  Jurisdiction  of  an  ac- 
tion upon  it  by  the  allegation  that  it  was  upon 
the  high  sea.  Johnson  v.  Drake,  1  Keble, 
170. 

Suit  cannot  be  brought  in  the  admiralty  upon 
a  contract  made  on  land  to  transport  goods  to 
a  foreign  country.  Bannings's  Case,  Rolie, 
Abr.   532,  pi.   13. 

Though  a  charter  party  as  executed  on  land 
has  been  performed  on  the  sea,  yet  the  admi- 
ralty has  no  Jurlsdicticm  of  a  suit  for  breach  of 
this,  because  the  contract  is  the  origin  of  the 
action.  Maldonado  v.  Slaney,  RoIIe,  Abr.  582, 
pi.  16. 

And  in  the  case  as  reported  in  Becdloes,  140, 
it    appears    that    a    prohibition    was    granted 

aaL.  R.  A. 


against  a  suit  in  admiralty  for  breach  of  a 
charter  party  by  taking  the  ship  to  a  port 
where  she  was  not  supposed  to  go,  although  it 
was  argued  that  in  such  case  the  seaman 
ought  to  have  a  speedy  remedy,  for  he  might 
lose  his  voyage  by  waiting  for  trial  in  the 
King's  bench ;  and,  furthermore,  that  the  suit 
was  not  upon  the  charter  party  made  in  Eng- 
land, but  for  breach  of  It  npon  the  sea. 

Contract  for  sale  of  goods. 

There  is  nothing  about  an  ordinary  contract 
for  purchase  or  sale  of  goods,  even  though  they 
are  to  become  cargo  for  a  vessel,  which  brings 
the  case  within  admiralty  Jurisdiction  un- 
der any  rule  which  may  be  applied. 

So,  the  statutory  penalty  may  be  exacted  for 
suing  in  admiralty,  upon  a  contract  for  the 
purchase  of  a  cargo  within  a  county.  By  lota  v. 
Polntel,  2  Dyer,  1596. 

So,  if  a  merchant  in  London  directs  his 
factor  in  France  to  purchase  goods  for  him 
there,  send  them  to  London,  and  charge  him 
for  payment  by  bill  of  exchange  to  be  paid  in 
London,  and,  after  the  goods  are  received  and 
the  bills  accepted,  the  merchant  dies  before  ihe 
day  of  payment  arrives,  so  that  the  bills  are 
protested  and  returned  to  France,  whei'e  the 
factor  is  compelled  to  pay  them,  he  cannot  sue 
the  executor  in  the  admiral's  court,  because 
the  contract  had  Its  origin  in  London ;  the  writ- 
ing of  the  contract,  and  the  acceptance  of  the 
goods  and  bill  of  exchange  In  I^ondon.  make 
the  contract  complete.  Haywood  v.  Davyes^ 
Rolle,  Abr.  583,  pi.  22. 

Insurance, 

Admiralty  has  no  Jurisdiction  of  a  contract 
of  marine  insurance  made  within  a  county. 
30  &  31  Eliz.,  cited  in  4  Co.  Inst.  142 ;  Crane- 
V.  Bell,  38  Hen.  VIII.  rot.  126,  cited  in  4  Co. 
Inst.  p.  139. 

Mortgoife, 

A  court  of  admiralty  has  no  jurisdiction  of  a 
question  of  property  between  a  mortgagee  and 
owner  of  a  veueL  The  Neptune^  8  Hagg.  Adm. 
132. 
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traffic  arrangements,  associated  them  in 
a  joint  enterprise  for  their  joint  benefit  in 
procuring  and  transporting  through  freight, 
from  Norfolk  or  the  interior,  to  Liverpool, 
on  through  bills  of  lading. 

That,  as  a  result  of  this  relation,  the  Bay 
Line,  or  its  general  agent,  acting  for  all 
parties  in  their  mutual  interest,  became 
thereby  the  agent  of  the  Johnston  Line  in 
procuring  such  through  freight  from  out- 
side shippers  for  joint  account,  and  that, 
therefore,  in  event  of  failure  on  the  part 
of  such  shipper  to  furnish  the  goods  for 
carriage,  each  carrier  should  sustain  its 
own  loss. 

That  there  might  have  been  such  an  ar- 
rangement as  is  here  contended  for,  goes 
without  saying.  But  here  the  "engagement" 
by  the  Bay  Line  is  in  its  own  name,  and 
the  contract  is  between  the  parties  as  in- 


dependent contractors.  The  correspondence 
is  inconsistent  with  any  other  meaning  tlian 
that  they  understood  between  themselves 
that,  on  the  one  side  the  cotton  was  to  be 
furnished,  and,  on  .the  other  side,  as  much 
of  the  ship*3  space  as  1,000  bales  of  cotton 
required  was  to  be  reserved  and  bound. 

The  agent  of  the  Bay  Line  did  not  Bay, 
"We  offer  to  place  for  you,"  or  "We  have 
secured  for  you,"  or  "As  your  agent  have 
contracted." 

There  was  no  pro  rata  division  of  throu<;li 
freight.  The  Johnston  Line  rate  was  fixvd^ 
and  was  to  be  the  basis  of  any  rate  olTcred 
shippers  by  the  agents  of  the  Bay  Line,  and 
other  carriers,  who  were  to  get  all  they 
could  obtain  consistent  with  the  fixed  ocean 
rate  of  26  cents.  If  there  had  been  a  rise 
in  freights,  the  Bay  Line  might  have  made 
an  increased  profit,  but  under  no  circum- 


d.  ExeeptionB  to  rules. 

As  will  have  been  noticed,  the  courts  were 
fairly  consistent  In  applying  the  rule  that  ad- 
miralty bad  no  jurisdiction  of  a  contract  made 
on  land  to  the  cases  instanced  in  the  preceding 
iQbdlvialon.  There  is  a  class  of  cases,  however, 
in  which  the  contracts  were  made  on  land  Just 
as  much  aa  those  In  the  preceding  section,  and 
yet  admiralty  was  permitted  to  exercise  juriU' 
diction.  The  reason  for  this  is  not  clearly  ap- 
parent from  the  decisions,  and,  in  fact,  the 
judges  have  attempted  in  some  cases  to  give 
erroneous  reasons  for  it;  but  it  Is  suggested 
that  the  true  reason  Is  that  the  contracts  were 
radi  as  to  give  a  lien  against  the  ship  Itself, 
and  that,  therefore,^-although  they  were  made 
on  land,  the  common-law  courts  felt  themselves 
Incompetent  to  give  an  adequate  remedy,  and, 
therefore,  without  acknowledging  that  to  be  the 
reason,  permitted  admiralty  to  entertain  the 
salt 

In  Bamsay  v.  Allegre,  12  Wheat.  611,  6  L. 
ed.  746,  Mr.  Justice  Johnson  says  the  ground  of 
the  prohibitions  to  the  admiralty  courts  in 
cases  of  contracts  is  the  competency  of  thn 
common-law  courts  to  enforce  the  contract. 
This  is  the  principle  by  which  even  their  Juris- 
diction in  rem  Is  controlled. 

This  explanation  relieves  the  decisions  of 
much  of  the  Inconsistency  between  themselves 
for  which  they  have  been  criticised  by  judges 
in  this  country ;  but  it  does  not  relieve  them  of 
Inconsistency  with  the  theory  upon  which  the 
courts  are  supposed  to  be  proceeding;  nor  does 
>t  relieve  the  inconsistency  between  cases  in 
which  a  lien  Is  held  to  exist  and  those  where 
the  lien  Is  denied. 

Seamen's  wagee. 

la  the  case  of  suits  for  seamen's  wages  the 
fact  that  they  had  a  privilege  in,  or  lien  on,  the 
»hlp  is  not  suggested  as  a  ground  for  upholding 
the  Jurisdiction  until  some  time  after  the  Juris- 
diction had  been  recognised.  The  earliest  ex- 
pression of  opinion  which  has  been  found  lit 
the  reports  is  adverse  to  the  jurisdiction. 

In  Pole  V.  Tochess,  48  Edw.  III.  3,  which 
vas  an  action  to  recover  for  services  rendered 
Hi  a  soldier  in  France,  one  designated  in  the 
report  as  Tank,  but  whether  he  was  judge  or 
counsel  does  not  appear,  during  the  argument 
WL.ILA. 


observed  that,  if  a  mariner  makes  a  contract  to 
serve  me  in  a  ship  upon  the  sea,  yet,  if  I  do  not 
pay  him,  the  action  shall  be  demanded  at 
common  law,  and  not  in  the  admiralty. 

In  De  Lovio  v.  Bolt,  2  Gall.  398,  Fed.  Cas. 
No.  3,776,  Story,  J.,  says  that  Tankard  was 
counsel  In  the  case.  Of  course,  whether  he  wa.n 
counsel  or  Judge,  the  expression  Is  a  mere 
dictum,  and  is  of  value  only  as  it  tends  to  throw 
light  upon  the  general  understanding  of  the 
question  at  that  time. 

But,  whatever  the  opinion  at  that  time,  the 
Jurisdiction  had  become  too  firmly  established 
to  be  overthrown  at  the  time  of  the  Stuart 
Kings,  when  the  great  bulk  of  the  prohibitions 
against  the  admiralty  appear  In  the  reports, 
and  the  only  thing  left  to  be  done  at  that  timo 
was  to  account  for  it.  This  was  not  in  all  cases 
very  siucessful. 

In  Clay  v.  Snelgrave,  1  Ld.  Raym.  676,  Carth.. 
618,  12  Mod.  405,  Holt,  Ch.  J.,  said  it  is  an  in- 
dulgence that  the  courts  at  Westminster  permit 
mariners  to  sue  for  their  wages  in  the  ad- 
miralty court,  and  it  is  grounded  upon  the  prin> 
clpie  quod  communis  error  facit  Jus;  but  they 
will  not  extend  It  to  the  master  of  the  8hli>> 
If  he  was  master  at  the  beginning  of  the  voy- 
age In  England.  And  in  the  report  of  the 
case  as  Clay  v.  Sudgrave,  in  1  Salk.  33,  he  is 
made  to  say  that,  although  expressly  prohib- 
ited by  the  statute,  yet  common  error  makes- 
right.  But  a  note  to  Wilkins  v.  Carmichael, 
Dougl.  102,  suggests  that  It  is  not  consistent 
with  legal  principle  to  hold  that  any  usage  or 
common  error  can  abrogate  a  statute. 

In  Queen  v.  London,  G  Mod.  205,  which  was 
a  suit  for  laborers*  wages.  Holt,  Ch.  J.,  in 
drawing  a  distinction  between  the  case  before- 
the  court  and  admiralty  Jurisdiction  over  suits 
for  seamen's  wages,  said  the  admiralty  is  a  court 
time  out  of  mind,  and  It  may  be  by  ancient 
custom  they  have  Jurisdiction  over  seamen's 
wages. 

And  in  Anonymous,  1  Vent.  146,  it  is  said 
that  a  prohibition  should  not  go  to  the  admi- 
ralty to  stay  a  suit  there  for  mariners*  wages, 
though  the  contract  was  upon  the  land,  for  It 
is  more  convenient  for  them  to  sue  there  bo« 
cause  they  may  all  join,  and.  according  to  their 
law,  if  the  ship  perish  by  the  mariners*  fault, 
i  they  are  to  lose  their  wages ;  therefore  in  the 
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stances  could  the  Johnston  Line  have  made 
any  profit  by  such  rise,  because  it  was 
bound  to  furnish  the  space  at  the  rate 
-agreed  on. 

I  can  see  nothing  in  .the  relation  of  the 
parties,  or  in  the  way  they  have  treated  the 
*  •engagement,"  to  lead  to  the  conclusion  that 
the  agent  of  the  Bay  Line  at  Norfolk  was 
acting  for  both  parties  in  a  common  under- 
taking. 

The  parties  behind  the  Bay  Line,  by  whom 
tho  goods  were  to  be  shipped  (the  imme- 
diate contractor  with  the  Bay  Line  being 
the  Seaboard  Air  Line  Railroad),  were  not 
disclosed,  and  the  vessel  space  was  secured 
and  reserved  by  and  for  the  Bay  Line. 

On  .June  21,  1898.  the  respondent  sent  the 
following  letter  to  the  libellants,  who  there- 


upon obtained  the  best  paying  cargo  they 
could  to  fill  the  space  of  1,000  bales  of 
cotton  on  their  steamer,  but  the  rate  ob- 
tainable was  lower,  and  there  was  a  con- 
siderable loss: 

Baltimore  Steam  Packet  Company  (Old  Bay 

Line) . 
Key  Compton,  General  Agent. 

Norfolk,  Va.,  June  2l8t,  '98. 
Mess.  Patterson,  Ramsay,  k  Co., 

Baltimore,  Md. 
Dear  Sir: — 

Your  favor  20th,  relative  to  our  engage- 
ment, 244 — 1,000  B  C,  Liverpool,  the  con- 
tents of  which  I  have  carefully  noted,  and 
I  confirm  wire  to  you  to-day,  stating  that 
the  Seaboard  Air  Line  say  that  it  is  im- 


speciui  ca::ie  the  suit  shall  be  suffered  to  pro- 
<!w<l  there. 

So,  lu  Brown  v.  Benn.  2  I^.  Raym.  1247, 
where  a  prohibition  was  sought  to  a  suit  for 
seamen's  wages  on  the  ground  that  the  port 
where  the  vessel  arrived  was  not  a  port  of  de- 
livery, the  court  said  the  jurisdiction  of  the 
•court  of  admiralty  in  case  of  seamen's  wages 
was  an  ancient  concurrent  jurisdiction,  as 
ancient  as  the  constitution  of  the  admiralty 
court. 

F'or  convenience  of  seamen,  admiralty  has 
Iteen  allowed  to  hold  plea  for  mariners'  wages 
upon  an  ordinary  contract  of  hiring.  Opy  v. 
Ihlld,  1  Salk.  31. 

lu  Hoolc  V.  Moreton,  1  Ld.  Raym.  397,  how- 
■evor.  Chief  Justice  Holt  said  that  the  reason 
why  the  King's  bench  permits  mariners  to  libel 
in  the  admiralty  for  their  wages  is  not  only 
liecause  they  are  privileged  to  Join  in  suit  in  the 
admiralty,  whereas  they  ought  to  sever  at  com- 
mon law,  but  also  by  the  maritime  law  mariners 
have  security  in  the  ship  for  their  wages,  and 
it  is  a  sort  of  hypothecation  to  them.  And  the 
<'hief  justice  further  said  heretofore  the  com- 
mon law  was  too  severe  against  the  admiralty. 

In  1  Sid.  851,  is  a  note  to  the  effect  that, 
upon  the  question  whether  or  not  the  master 
might  sell  the  ship,  it  was  urged  that  the  ship 
was  liable  for  mariners'  wages  and  to  pay  for 
repairs  made  to  her  in  the  voyage. 

ThlR  nuggested  fact  of  the  privilege  in  the 
«hip  doubtless  had  great  weight  in  influencing 
the  common-law  courts  to  permit  admiralty 
-courts  to  take  jurisdiction  in  such  cases.  When, 
however,  the  jurisdiction  had  been  recognized, 
the  decisions  did  not  proceed  consistently  on 
the  theory  of  lien,  for  suits  in  per8onam,  as 
well  as  those  in  rem,  were  permitted  to  proceed. 

Many  poor  mariners  sued  the  master  of  a  ship 
In  th6  admiralty  court  for  wages,  and,  after 
Judgment,  he  prayed  a  prohibition,  suggesting 
that  the  contract  was  made  on  land;  but  the 
prohibition  ^^fis  denied  because  not  prayed  in 
time,  and  ai^x)  be<:auBe  these  were  poor  mari- 
ners, and  may  not  be  delayed  of  their  wages 
Ko  long,  and  also  they  may  join  in  the  ad- 
miralty court,  while  at  law  they  must  sue  sepa- 
rately, and  therefore  the  prohibition  is  denied, 
in  the  discretion  of  the  court.  Jones's  Case. 
Winch,  8. 

In  argument  in  Clay  v.  Snelgrave,  1  Ld.  Raym. 
^76,  it  was  said  that  the  above  was  the  first 
<case  where  a  prohibition  was  dented  in  case  of 
436  L.  R.  A. 


a  suit  by  mariners  for  their  wages,  and  the 
prohibition  was  not  granted  upon  compassion- 
ate reasons. 

If  all  the  mariners  of  a  ship  join  to  sue  the 
master  in  admiralty  no  prohibition^ lies ;  but, 
if  the  master  and  seamen  Join  to  sue  the  owner, 
there  a  prohibition  may  issue.  Anonymous,  2 
Show.  86. 

To  a  suit  brought  by  some  of  the  mariners, 
including  officers,  against  part  of  the  owners,  a 
prohibition  was  sought  on  the  ground  that  tbis 
did  not  come  within  the  admiralty  jarisdiction, 
"for  it  was  alleged  that  this  practice  had  ob- 
tained but  of  late  ;**  but  the  court  denied  the 
prohibition,  for  they  had  ever  been  allowed  to 
proceed  for  mariners'  wages.  Alleson  v.  Marsh, 
2  Vent.  181. 

The  fact  that  the  adnriralty  Jurisdiction  over 
seamen's  wages  was  not  regarded  as  depending 
upon  the  broad  ground  that  the  contract  was 
for  maritime  service,  but  did  to  some  extent  de- 
pend upon  their  privilege  In  the  vessel,  is  illns- 
trated  by  the  decisions  with  respect  to  con- 
tracts a  little  out  of  the  regular  form.  It  was 
even  considered  in  a  ieyr  cases  that,  if  the  con- 
tract was  in  writing,  especially  if  onder  seal, 
and  made  on  land,  admiralty  had  no  jurisdic- 
tion. Thus  as  late  as  the  reign  of  George  II. 
it  was  held  that  admiralty  has  no  Jurisdietion 
of  a  suit  for  seamen's  wages  founded  on  a  con- 
tract under  seal.    Day  v.  Searl,  2  Strange,  908. 

And  that  admiralty  has  no  jurisdiction  of  a 
suit  for  mariners*  wages  founded  on  a  special 
contract  under  seal.  Day  v.  Seirl,  2  Barnard. 
K.  B.  419,  7  Mod.  206. 

But,  so  far  as  the  contract  Involves  merely 
the  ordinary  hiring  of  the  seaman  for  wages. 
the  great  weight  of  authority  is  that,  even 
though  it  is  made  on  land,  and  is  under  seal, 
still  admiralty  has  jurisdiction. 

In  Howe  v.  Nappier,  4  Burr.  1944,  a  prohibi- 
tion was  sought  against  a  suit  In  admiralty  for 
mariners'  wages  upon  a  contract  under  seal 
made  on  land,  and  Ijord  Mansfield  said  that  ad- 
miralty jurisdiction  had  been  allowed  In  cases 
of  contracts  with  a  mariner  to  serve  for  wages 
in  the  ordinary  and  usual  way.  There  the  con- 
tract Is  only  a  memorandum  fixing  the  right 
and  ascertaining  the  wages.  But  the  service  at 
sea  is  the  principal  matter  of  consideration, 
and  Yates,  J.,  said  this  had  been  permitted  be- 
cause there  was  no  special  contract,  there  being 
reliance  on  the  credit  of  the  ship.  But  the 
court  agreed  that  in  case  of  a  sneclal  contract 
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possible  to  secure  cotton  to  fill  this  engage- 
ment They  therefore  ask  that  you  fill  the 
room  with  such  other  freight  as  you  may 
be  able  to  secure,  and  charge  us  with  what- 
ever loss  you  may  sustain.  •  I  am  very  much 
oblij»ed  to  you,  and  trust  that  you  will  be 
as  liberal  with  S.  A.  L.  as  you  can,  and 
kindly  forward  me  bill  for  whatever  loss 
vou  sustain. 

Yours  truly, 

•  Key  Compton, 

General  Agent. 

The  fact  that  the  bill  forwarded  to  the 
Bay  Line  by  Patterson,  Ramsay,  &  Co.  was 
made  out  against  the  Seaboard  Air  Line, 
the  next  connecting  carrier,  does  not  affect 
the  situation,  because  that  was    evidently 


done,  as  was  testified,  in  order  to  fortify 
the  Bay  Line  In  its  demand  on  the  Sea- 
board Air  Line,  after  the  contract  had  been 
broken.  The  contract  on  the  part  of  tlio 
Bay  Line  bound  it  to  furnish  goods  to  the 
Johnston  Line  to  fill  the  required  space  re- 
served, and  at  the  rate  agreed,  and  to  in- 
demnify the  Johnston  Line  in  event  of  fail- 
ure to  do  so. 

There  being  no  contradiction  in  the  evi- 
dence as  to  the  amount  of  the  damage,  I 
will  sign  a  decree  for  the  libellants. 

Argued  before  Go/f  and  Simontonf  Circuit 
Judges,  and  Pumell,  District  Judge. 

Messrs.  J.  Sontl&gate  I«eiiuii.on  and  C. 
Baker  Clotwortl&y,  for  appellant: 

T'he   engagement   is   merely   preliminary. 


under  seal,  made  on  land,  the  admiralty  had  no 
Jorjsdlction. 

In  Hex  V.  Pike.  2  Keble,  779,  a  prohibition 
was  prayed  to  the  admiralty  In  salt  by  the  mas- 
ter and  mariners  for  wages,  which  the  court 
denied,  albeit  the  mariners  were  retained  by 
the  master,  unless  it  be  by  charter  party  of 
affreightment ;  and  It  is  stated :  "Nor  hath  it 
erer  been  granted." 

No  prohibition  lies  against  a  suit  npon  a 
charter  party  for  demurrage  or  mariners' 
wages, — not  for  any  penalty  within  the  charter, 
but  solely  for  the  wages  contracted  or  demur- 
rage according  to  the  contract.  Rolle,  Abr.  533, 
pl.  21. 

In  Coke  v.  Cretchet,  3  Lev.  60,  a  prohibition 
was  moved  for  to  stay  a  suit  In  the  admiralty 
for  mariners*  wages  suggesting  that  it  was 
founded  in  a  charter  party  made  on  land.  But 
the  prohibition  was  denied,  for  mariners'  wages 
Knj/w  due  to  him  for  labor  done  at  sea.  and  the 
contract  at  land  is  only  to  ascertain  them. 
North,  J.,  said  that  this  was  the  opinion  of 
Hale,  Ch.  J.,  npon  conference  with  him  at  the 
<)eslre  of  the  court  of  common  pleas. 

Admiralty  has  Jurisdiction  of  a  salt  for  marl- 
iiers*  wages,  although  it  Is  founded  on  a  special 
coDtract.     Mariner's  Case,  8  Mod.  879. 

That  a  contract  for  mariners'  wages  Is  In 
writing,  and  made  on  land,  will  not  defeat  the 
jarisdlction  of  a  court  of  admiralty  to  enforce 
it    Bens  v.  Parre,  2  Ld.  Raym.  1206. 

Prohibition  will  not  He  to  stay  proceedings 
in  the  admiralty  court  to  recover  mariners' 
wages,  although  that  court  requires  an  answer 
under  oath  which  may  show  that  the  voyage 
wai  unlawful ;  the  court  saying.  It  Is  reasonable 
and  Just,  whether  the  voyage  was  lawful  or 
not  that  their  wages  be  paid.  And,  though 
there  was  a  contract  under  seal  for  wages,  yet 
the  admiralty  jmay  have  Jurisdiction  thereof  as 
incidental.     Gawne  v.  Grandee,  Holt,  49. 

When,  however,  the  contract  Is  different  from 
the  ordinary  one,  either  In  requiring  unusual 
lervlee,  or  in  providing  special  compensation, 
•dmlraity  loses  Jurisdiction. 

In  the  absence  of  statute,  admiralty  has  no 
jurisdiction  of  a  claim  f6r  mariners'  wages  upon 
a  contract  other  than  the  ordinary  mariner's 
contract.    The  Harriet,  Lush.  Adm.  Cas.  285. 

The  admiralty  has  no  Jurisdiction  of  a  claim 
for  mariners'  wages  founded  on  special  agree- 
ment   The  Mona,  1  W.  Rob.  137 ;  The  Sydney 
Cove,  2  Dodson,  Adm.  11. 
06  L.  R.  A. 


A  prohibition  was  granted  In  Bene  v.  Wil- 
cocks,  2  Dyer,  159&«  note,  against  a  suit  by  a 
seaman  upon  a  contract  made  In  a  county  for 
a  certain  gross  salary  for  services  to  be  rendered 
on  a  voyage. 

The  admiralty  court  has  no  Jurisdiction  where 
the  seaman's  contract  Is  for  a  share  In  the 
profits  of  the  voyage.  The  Rlby  Grove,  2  W. 
Rob.  52. 

Admiralty  has  no  Jurisdiction  of  a  claim  by 
a  seaman  under  a  contract  by  which  he  was  to 
proceed  to  a  foreign  port  with  the  ship,  and 
return  at  his  own  expense,  for  a  lump  sum.  The 
Debrecsla,  3  W.  Rob.  33. 

Admiralty  has  no  Jurisdiction  of  a  contract 
securing  to  a  mariner  a  share  In  the  net  profits 
of  the  voyage,  although  it  has  Jurisdiction  of 
suits  for  ordinary  wages.  The  Sydney  Cove,  2 
Dodson,  Adm.  11. 

But  In  Anonymous,  1  Vent.  343,  a  suit  wns 
permitted  to  proceed  in  the  admiralty  upon  a 
contract  made  on  land  for  a  gross  sum  to  be 
paid  for  the  services  of  mariners  In  taking  a 
vessel  from  one  port  to  another. 

A  prohibition  was  granted  In  RIackwell  v. 
Clerk,  1  Keble,  684,  against  a  suit  for  mari- 
ners' wages  founded  on  a  specialty  made  on 
land,  even  after  sentence ;  but  this  appears  to 
have  been  done  In  this  case  because  a  plea*  had 
been  disallowed  in  the  admiralty,  that,  under 
the  agreement,  nothing  was  due  to  the  executor 
of  a  seaman. 

That  the  character  of  the  service,  as  well  as 
the  privilege  in  the  ship,  was  taken  Into  con- 
sideration, Is  Illustrated  by  the  cases  dealing 
with  services  rendered  within  a  harbor. 

Admiralty  has  Jurisdiction  of  a  suit  by  a 
mariner  engaged  for  a  voyage,  but  discharged 
before  the  voyage  is  begun.  If  the  voyage  Is  not 
In  fact  abandoned.  The  City  of  London,  1  W. 
Rob.  89. 

And  prohibition  was  denied  in  a  suit  by  marl« 
ners  for  wages  which  had  accrued  before  ibe 
ship  had  sailed,  In  Mills  v.  Gregory,  Sayer,  127. 

Admiralty  has  jurisdiction  of  a  suit  for  mari- 
ners* wages,  although  the  services  were  per- 
formed in  a  river  In  fitting  out  the  ship  be* 
fore  their  employer  had  acquired  tltle^  which  he 
never  acquired,  so  that  their  services  came  to 
naught.  Holt,  Ch.  J.,  said  the  reason  of  the 
admiralty  Jurisdiction  is  because  they  are  marl* 
ners,  and  they  are  entitled  to  their  wages  as  it 
they  bad  gone  the  voyage.  Wells  v.  Osman,  2 
Ld.  Raym.  1045. 
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looking  to  the  making  of  a  maritime  con- 
tract. 

While  the  maritime  law  regulates  and 
enforces  all  maritime  contracts,  it  does  not 
take  cognizance  of  agreements  not  in  them- 
selves maritime,  altliough  they  may  be  pre- 
liminary to  maritime  contracts,  and  have  a 
direct  reference  to  them. 

Benedict,  Admiralty  Pr.  §  212;  Andrews 
V.  Esaew  F.  <6  M,  Ins.  Co.  3  Mason,  16,  Fed. 
Gas.  No.  374;  The  Tribune,  3  Sumn.  144, 
Fed.  Gas.  No.  14,171. 

The  appellees  knew  that  the  appellant 
was  neither  a  grower  of  nor  a  dealer  in 
cotton,  and,  therefore,  not  only  could  not 
itself  ship  the  cotton,  but  was  in  exactly 
the  same  position  as  the  appellees,  simply 
agreeing  to  carry  the  cotton  when  delivered 


to  it.  The  substance  of  the  contract,  there- 
fore, was  not  maritime,  as  it  did  not  con- 
template a  maritime  service. 

Plummer  v.  Webb,  4  Mason,  380,  Fed. 
Cas.  No.  11,233. 

The  contract  is  entirely  executory,  and, 
there  having  been  no  part  performance,  it 
is  not  within  admiralty  jurisdiction. 

Mutuality  is  necessai-y  in  order  to  invoke- 
the  jurisdiction  of  the  court  of  admiralty; 
that  is,  bringing  the  cargo  within  the  juris- 
diction of  the  court  by  placing  a  part  or 
the  whole  upon  the  ship. 

The  Freeman  v.  Buckingham,  18  How. 
188,  15  L.  ed.  343;  Vandetcater  v.  Mills,  11> 
How.  82,  15  L.  ed.  554;  The  City  of  London, 
1  W.  Rob.  89. 

A  choice  of  action  could  not  confer  juri«- 


But  In  Wells  t.  Osmond,  6  Mod.  238,  It  is 
said  that,  if  the  work  Is  done  In  the  harbor  be- 
cause of  a  contract  to  undertake  a  voyage,  ad- 
miralty has  Jurisdiction ;  but  otherwise  if  the 
contract  had  been  only  to  work  In  the  harbor. 
And  the  court  said  the  true  reason  the  seamen 
may  sue  for  their  wages  In  the  admiralty, 
though  the  contract  be  on  land.  Is  that  the  ship 
itself  is  liable  to  them. 

But  that  the  character  of  service  was  not  the 
controlling  factor  Is  Illustrated  by  the  rulings 
with  respect  to  the  class  of  persons  who  might 
sue  In  the  admiralty.  All  common  laborers  who 
would  be  engaged  by  the  ordinary  contract  of 
hiring,  and  had  a  Hen  on  the  vessel  for  their 
services,  might  sue  in  admiralty ;  but  the  mas- 
ter, who  must  look  to  the  freight,  and  not  to 
the  vessel,  for  his  wages,  must  resort  to  the 
common  law. 

A  carpenter  may  sue  In  the  admiralty  for 
wagea     Wheeler  v.  Thompson,  1  Strange,  707. 

A  surgeon  of  a  ship  may  sue  In  admiralty, 
although  the  contract  was  entered  Into  on  land. 

Mills  V.  Long,  Sayer,  136 ;  Madox  v. ,  12 

Mod.  626. 

A  boatswain,  but  not  a  master,  may  sue  in  the 
admiralty  for  wagea  Ragg  v.  King,  2  Strange, 
858. 

■ 

A  mate  may  sue  In  the  admiralty  upon  a  con- 
tract for  wages  made  on  land,  because  the  mate 
contracts,  not  upon  the  credit  of  the  owners, 
but  upon  the  credit  of  the  ship.  Bayly  v.  Grant, 
1  Ld.  Raym.  632,  Holt,  48,  12  Mod.  440. 

But  in  Reed  v.  Chapman,  2  Barnard.  K.  B. 
160,  2  Strange,  937,  where  a  mate  took  charge 
of  the  vessel  during  the  voyage  because  of  the 
death  of  the  master,  admiralty  was  permitted 
to  take  Jurisdiction  of  his  suit  for  wages  as 
mate,  but  not  for  those  claimed  as  master. 

In  Woodward  v.  Bonithan,  T.  Raym.  3,  a 
prohibition  was  Issued  against  a  suit  by  a  mas- 
ter of  a  vessel  to  compel  the  owners  to  pay  him 
what  they  had  agreed  for,  and  the  language  of 
the  decision  Is  such  as  to  Indicate  that  the  fact 
that  suit  was  by  the  master  was  immaterial ; 
and  the  same  rule  would  apply  in  all  cases  of 
suits  by  mariners  upon  contract  made  on  land. 
The  court  denied  the  authority  of  a  case  which 
was  cited  as  having  been  decided  the  other  way, 
in  Hll.  8  Car.  I.,  and  stated  that  during  th9 
protectorate  the  constant  and  generally  received 
opinion  was  that  for  mariners*  wages  the  par- 
ties cannot  sue  In  the  admiralty ;  and  for  that 
66luR.  A. 


reason  divers  pretended  orders  were  made   to 
enable  that  court  to  entertain  such  suits. 

Admiralty  has  no  Jurisdiction  of  an  action  for 
wages,  by  a  master  of  a  ship,  but  has  of  suits 
by  ordinary  seamen.  Ragg  v.  King,  1  Barnard. 
K.  B.  297. 

With  respect  to  the  wages  of  foreign  sea- 
men, the  admiralty  Jurisdiction  is  dlscretlonary- 
only,  and  It  may  refuse  to  entertain  a  suit  upon 
the  protest  of  tiie  consul  of  the  power  to  which 
the  ship  belongs.  The  Herzogin  Marie,  Lush. 
Adm.  Cas.  292. 

In  Brown's  Case,  Holt,  49,  a  prohibition  was 
sought  In  an  action  for  mariners'  wages  upon 
some  ground  of  error  of  procedure.  But  the- 
court  denied  it  because  this  would  be  Judging 
of  their  proceedings  In  their  Jurisdiction.  And 
Holt,  Ch.  J.,  said  he  cannot  have  prohibition 
to  the  admiralty  court  before  sentence. 

The  right  to  sue  In  admiralty  for  seamen's 
wages  is  recognized  by  statute  4  Anne,  chap. 
16,  f  17,  which  limits  the  time  for  bringing 
such  suits  to  six  years. 

But,  notwithstanding  the  statute  of  Anne^ 
prohibition  may  be  awarded  against  suits  In  ad- 
miralty for  seamen's  wages.  Edmonton  v. 
Franklyn,  Fortescue,  231. 

The  statute  2  Geo.  II.,  chap.  36,  recognized 
the  right  of  the  seaman  to  sue  in  admiralty  for 
his  wages. 

The  Aierchants'  shipping  act  of  1854  provides 
that  no  suit  for  the  recovery  of  wages  under  the 
sum  of  £50  shall  be  Instituted  by  any  seaman 
in  the  admiralty  court,  unless  the  owner  of  the 
ship  is  declared  Insolvent,  or  the  ship  is  under 
arrest,  or  unless  the  case  is  referred  to  such 
court,  or  unless  neither  owner  nor  master  Is  or 
resides  within  20  miles  of  the  place  where  the 
seaman  is  put  ashore. 

By  the  merchants'  shipping  act  of  1854  th» 
master  was  placed  on  the  same  footing  with  re- 
spect to  the  right  to  sue  In  admiralty  for  wages 
as  common  seamen.  The  Milford,  Swabey,  Adm. 
364  ;  The  Bengal,  Swabey,  Adm.  468. 

But  the  amount  of  the  claim  must  be  more 
than  £50  to  give  the  court  Jurisdiction  over 
suits  by  either.  The  Blakeney,  Swabey,  Adm. 
428. 

Bottomry  and  hj/pothecation. 

The  fact  that  the  existence  of  a  Hen  wtlf 
determine  the  question  In  favor  of  the  admiralty 
Jurisdiction  Is  Illustrated  by  the  cases  recogniz- 
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4iictioii.  We  must  look  to  the  cause  of  ac- 
tion, the  subject-matter  of  the  suit,  and,  if 
it  is  not  within  the  jurisdiction  of  the 
court,  no  choice  of  action  can  bring  it  there. 

yew  Jersey  Steam  Nav,  Co.  v.  Merchants* 
Bank,  6  How.  344,  12  L.  ed.  465;  Minturn 
V.  Maynard,  17  How.  477,  15  L.  ed.  235. 

The  libel  shows  nothing  but  a  demand  for 
a  balance  due  on  a  transaction  between  two 
common  carriers. 

The  booking  notice  was  not  only  simply 
preliminary  to  the  real  contract,  and  de- 
pendent upon  the  actual  shipment  by  some 
shipper  of  actual  cotton,  but  was  prelimi- 
nary to  a  contract  among  the  various  ship- 
pers in  the  nature  of  a  partnership. 

Vandewater  v.  i/tWs,   19  How.  82,  16  L. 


tn?  such  jarisdlctloQ  in  cases  of  hypothecation 
And  bottomrj-  bonds. 

Admiralty  has  jurisdiction  of  a  suit  to  en* 
for«*e  an  hypothecation  of  a  ship  by  the  master, 
Although  made  on  land,  since  the  common-law 
courts  have  no  power  to  enforce  the  rights  of 
the  parties,  and  it  will  not,  therefore,  hinder 
the  admiralty  from  doing  so ;  but  although  the 
law  seemed  clear  to  the  court  as  stated,  since 
there  was  a  precedent  for  a  prohibition  in  such 
cases,  the  court  granted  It,  and  ordered  the 
plaintiff  to  declare  on  It.  Benzen  y.  Jeffries, 
1  Ld.  Raym.  152. 

But  in  Johnson  t.  Sblppen,  2  Ld.  Raym.  982, 
a  Mod.  79,  1  Salk.  35,  tlie  same  question  was 
before  the  court  aK^m,  and  it  was  agreed  that 
the  hypothecation  of  the  ship  might  be  enforced 
in  admiralty,  but  that  tl;?  action  could  not  be 
brought  against  the  owners  also. 

And  in  the  report  in  Johnson  ▼.  Shepney, 
Holt,  48,  Uolt,  Ch.  J.,  said,  when  a  ship  is  in 
distress  in  her  voyage,  and  hypothecated  for 
necessaries,  we  allow  the  admiralty  jurisdiction, 
for  there  is  no  other  way  for  him  to  have  credit 
but  that  and  they  can  have  no  remedy  by  our 
Ian-  against  the  ship;  but  when  the  libel  is 
apiiinst  the  ship  and  owner  there  may  be  a  pro- 
kil>uion  as  to  him. 

Admiralty  has  jurisdiction  of  a  contract  by 
which  the  master  In  a  case  of  necessity  hypothe- 
cates the  ship  at  land,  for  it  Is  a  matter  prop- 
erly triable  by  the  maritime  law,  and  there  in 
00  remedy  at  the  common  law.  Corset  v. 
Ilu-^ely,  Comb.  135,  Holt,  48.  At  least  If  it  Is 
in  a  foreign  port,  as  appears  to  have  been  the 
case  from  a  report  of  what  seems  to  be  the  same 
*i\^  under  the  title.  Cossart  r.  Lawdley  in  3 
Mod.  244. 

Admiralty  has  jurisdiction  of  a  bottomry  bond 
sivcn  upon  a  British  vessel,  which,  having  com- 
pleted a  voyage  to  a  foreign  port,  Is  there  bound 
for  the  expenses  of  refitting  and  repairs  for  a 
new  voyage,  even  though  it  Is  with  consent  of 
the  owner.  The  Royal  Arch.  6  Week.  Rep.  191, 
Swabey,  Adm.  299. 

Admiralty  has  jurisdiction  of  suits  on  re- 
fpondentia  bonds  executed  in  foreign  ports.  The 
Saltan,  Swabey,  Adm.  504.  5  Jur.  N.  S.  1069. 

Admiralty  has  jurisdiction  of  a  hypothecation 
bond  executed  in  a  foreign  port,  although  It  Is 
nn  land  and  under  seal.  Menetone  v.  Gibbons. 
S  T.  B.  267. 

Admiralty  has  jurisdiction  of  a  suit  on  a 
bottomry  bond,  although  the  vessel  has  never 
€r.  L.  Vi  A. 


ed.  554;  The  Orleans  v,  Phoebus,  11  Pet. 
175,  9  L.  ed.  677. 

The  Baltimore  Steam  Packet  Company 
could  not  have  invoked  the  powers  of  a 
court  of  admiralty  to  have  compelled  the 
Johnston  Line  steamers,  or  any  one  of  them, 
to  have  accepted  the  1,000  hales  of  cotton 
and  repay  to  it,  the  Steam  Packet  Company, 
the  hack  charges  advanced  by  it. 

While  the  court  of  admiralty  exercises  its 
jurisdiction  upon  equitable  principles,  it  has 
not  the  characteristic  power  of  a  court  of 
equity.  It  cannot  entertain  a  bill  or  libel 
for  specific  performance,  or  to  correct  a 
mistake. 

The  Eclipse,  135  U.  8.  599,  34  L.  ed.  269, 
10  Sup.  Ct.  Rep.  873;  Grant  v.  Poillon,  20 
How.  162,  15  L.  ed.  871. 


put  to  sea ;  and  also,  It  seems,  of  a  suit  upon  an 
agreement  to  give  a  bond,  although  It  is  never 
in  fact  given.     The  Aline,  1  W.  Rob.  111. 

Admiralty  has  jurisdiction  to  enforce  a  con- 
tract of  hypothecation  of  a  vessel  after  the  ship 
has  begun  her  voyage.  Lister  v.  Baxter,  1 
Strange,  695. 

The  admiralty  court  has  jurisdiction  of  a 
bottomry  bond  given  by  a  British  subject  who. 
upon  purchasing  a  vessel  abroad,  gives  the  bond 
for  the  purpose  of  raising  money  to  enable  him 
to  outfit  It  for  the  voyage  to  England ;  although 
upon  one  given  In  England  for  any  purpose 
whatever  the  admiralty  court  would  have  no 
jurisdiction.  The  Helgoland,  Swabey,  Adm. 
491,  6  Jur.  N.  S.  1179. 

In  The  Barbara,  4  C.  Rob.  1,  jurisdiction  was 
taken  of  a  hypothecation  bond  Issued  by  the 
owner  to  procure  funds  to  permit  the  vessel  to 
make  the  voyage  from  Jersey  to  London,  It  be- 
ing contended  that  the  cases  respecting  domes- 
tic bonds  in  which  prohibition  had  been  granted 
had  been  chiefly  bonds  given  by  the  master  as 
snch ;  and  so  there  was  nothing  to  prevent  an 
owner  from  fitting  out  a  ship  in  a  foreign  port 
to  navigate  her  home,  and  that  Jersey  might, 
for  this  purpose,  be  regarded  as  a  foreign  pos- 
session. 

But  some  inconsistency  is  found  even  here, 
for  it  Is  held  that  admiralty  has  no  jurisdiction 
of  a  suit  on  a  bottomry  bond  given,  with  con- 
sent of  the  owner,  upon  a  British  ship  lying  In 
a  British  port.  The  Royal  Arch,  6  Week.  Rep. 
191,  Swabey,  Adm.  269. 

And  to  give  admiralty  jurisdiction  the  bond 
must  be  a  true  maritime  risk,  for  admiralty  has 
no  jurisdiction  over  a  bottomry  bond  which  is 
payable  at  all  events,  whether  the  ship  sur- 
vives or  not.    The  Atlas,  2  Hagg.  Adm.  48. 

In  Glascott  v.  Lang,  3  Myl.  &  C.  451,  the 
equity  court  admitted  that  the  admiralty  court 
had  jurisdiction  over  a  bottomry  bond,  although 
under  the  peculiar  circumstances  of  the  case 
the  equity  court  assumed  jurisdiction  for  the 
prevention  of  fraud. 

And,  although  a  court  of  admiralty  may  have 
jurisdiction  of  a  suit  upon  a  bottomry  bond, 
yet,  where  it  is  alleged  to  be  void,  and  a  court 
of  equity  may  compel  defendants  to  do  all  that 
is  necessary  to  a  full  and  satisfactory  Investi- 
gation and  determination  of  the  rights  of  the 
parties  more  concisely,  directly  and  effectually 
than  a  court  of  admiralty  can,  it  may  enjoin 
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If  the  ship  was  not  bound  to  us  in  such 
a  case,  we  cannot  be  bound  to  the  ship. 

The  "engagement"  is  not  a  hard  and  fast 
contract  binding  the  appellant  to  deliver  at 
all  hazards  the  1,000  bales  of  cotton  during 
the  period  named,  but  simply  a  notice  that 
the  combined  rate  has  been  accepted  by  the 
shipper,  and  the  limit  of  the  liability  of 
the  appellant  to  the  appellees  is  measured 
by  the  limit  of  the  duty  undertaken  by  it, 
which  was  to  forward  the  cotton  when  re- 
ceived by  it  from  the  interior. 

Messrs.  Stewart  Brown  and  George 
Stewart  Brom,  for  appellees: 

Appellant  was  an  extensive  handler  and 
forwarder  of  cotton  and  other  goods,  which 
passed  into  its  possession  and  control.  As 
such  forwarder,  it  had  a  right  to  contract 


with  another  carrier,  as  it  constantly  did,, 
for  furtlier  carriage  of  the  goods  under  its 
control.  As  such  forwarder  under  this  en- 
gagement,  it  became,  as  between  it  and  the 
libellant,  to  all  intents  and  purposes,  the 
shipper,  and,  the  contract  being  made  in  its 
own  name  (the  name  of  no  other  shipper 
being  disclosed),  the  appellant,  on  well- 
recognized  principles  of  agency,  is  liable, 
although  it  may  have  been  acting  for  the 
benefit  of  another,  and  may  have  no  interest 
in  the  goods. 

Carver,  Carr.  §  61;  Maclachlan,  Merchant 
Shipping,  p.  368;  Mayhew  v.  Oraham,  4  Gill, 
364;  Oelrichs  v.  Ford,  21  Md.  489. 

The  true  criterion  of  admiralty  jurisdic- 
tion with  respect  to  a  contract  is  the  na- 
ture and  subject-matter  of  the  contract, — 


proceedings  in  the  admiralty  court.     Dancan  v. 
McCalmont,  3  Beay.  409,  10  L.  J.  Oh.  N.  8.  335. 

Stipulations  taken  hy  the  admiralty  court. 

Another  exception  to  the  rule  that  admiralty 
has  no  Jurisdiction  of  contracts  made  on  land 
which  finally  prevailed  Is  found  In  cases  arising 
upon  stipulations  which  were  entered  Into  be- 
fore the  court  Itself.  But  this  exception  de- 
pends upon  the  peculiar  character  of  the  con- 
tract, which,  of  necessityt  must  be  within  the 
exclusive  cognlisance  of  the  court  which  re- 
quired It  The  early  cases  applied  the  general 
rule  to  even  this  class  of  cases,  and  It  was  held 
that  admiralty  has  no  jurisdiction  of  an  action 
upon  a  stipulation,  by  the  majority  owners  of 
a  ship  which  they  have  let,  that  she  shall  re- 
turn safely  from  the  voyage.  Knight  v.  Berry, 
Carth.  26,  Comb.  109. 

So,  in  Shirt  A:  Floyde's  Case,  2  Dyer.  159b, 
note,  a  prohibition  was  awarded  against  a  suit 
in  the  admiralty  upon  an  obligation  made  to  the 
lord  admiral  for  appearance  In  his  court,  where 
the  obligation  was  entered  into  upon  land. 

But  In  Dymock  v.  Chandler,  1  Barnard.  K.  B. 
416.  the  court  hesitated  to  grant  a  prohibition 
against  the  admiralty  courts,  compelling  a 
recognizance  by  the  majority  owners  wishing  to 
use  the  ship  against  the  will  of  the  minority, 
and  cited  three  cases  where  the  recognizance 
was  given  and  enforced  In  the  admiralty ;  and 
It  Is  said  that,  If  there  was  any  such  resolution 
as  reported  by  Carthcw.  it  appears  to  be  a  very 
sudden  one,  "and  one  thing  is  very  strange  in 
the  report  of  it, — that  Lord  Chief  Justice  Holt 
is  made  to  say  that  an  action  upon  the  case 
would  He  for  one  part  owner  against  the  other 
for  fitting  out  the  ship  against  the  other's  con- 
sent." 

So,  prohibition  was  refused  In  Evans  v.  Parre, 
1  Keble,  500,  to  enjoin  a  proceeding  to  enforce 
a  bail  bond  taken  In  the  admiralty  court. 

And  where  minority  owners  of  a  vessel 
brought  suit  In  the  admiralty  upon  a  recogni- 
eance  which  had  been  given  by  the  majority 
owners  for  use  of  the  ship,  and  a  sentence  of 
prohibition  was  moved  for  because  it  was  done 
on  land,  the  court  seemed  strong  that  there  was 
power  to  take  the  recognizance,  and.  If  so,  by 
consequence  the  common  law  had  no  jurisdiction 
over  Its  enforcement;  but,  because  the  matter 
had  never  been  determined,  a  prohibition  was 
granted  with  direction  to  the  petitioner  to  de* 
Clare  on  It  More  v.  Rowbothom,  6  Mod.  162. 
66  L.  R.  A. 


If  the  minority  owners  of  a  ship  procure  it 
to  be  arrested  In  the  admiralty,  and  compel  the 
majority  owners  to  enter  into  a  recognizance 
for  Its  safe  return  In  case  it  Is  lost,  they  mny 
proceed  In  that  court  to  enforce  the  recofimi- 
zance.     Lambert  v.  Aeretree,  1  Ld.  Rnym.  '2'2:i. 

And  the  same  ruling  was  made  In  Blacket  v. 
Ansley,  1  Ld.  Raym.  235,  where  the  court  said, 
though  by  the  law  of  England  two  or  three  part 
owners  may  hinder  the  others  from  sending  th**^ 
ship  on  a  voyage  without  their  consent,  yet  tlie 
law  of  admiralty  is  otherwise.  For  there,  for 
the  encouragement  of  navigation,  the  court  of 
admiralty  will  permit  the  ship  to  make  the 
voyage  upon  security  given  to  bring  her  bnok 
safe.  For  It  Is  reasonable  that  the  others  who 
oppose  the  voyage  should  have  some  security 
for  their  ship.  Then,  If  the  ship  he  lost,  >t  \n 
at  the  peril  of  the  adventurers,  and  they  should 
be  suable  upon  their  stipulation  by  the  otliers 
in  the  admiralty. 

And  in  Degrave  v.  Hedges,  2  Ld.  Raym.  128.1. 
a  prohibition  was  sought  against  a  suit  upon  a 
recognizance  by  the  majority  owners  of  a  ship, 
and  the  court  ordered  plaintiff  to  take  a  prohi- 
bition and  declare  upon  It,  and  Holt,  Cb.  J., 
said  that  the  court  of  admiralty  might  take  a 
stipulation  for  bail  and  proceed  upon  it,  which 
was  as  much  within  the  statute  as  the  recog- 
nizance in  this  case.  But  he  adds :  *The  ques- 
tion in  this  case  Is  If,  by  the  custom  of  England, 
the  admiralty  has  not  such  a  jurisdiction  :  if 
it  has,  neither  the  statute  nor  the  common  law 
will  restrain  them."  And  it  was  suggested  in 
another  case  (1  Barnard.  K.  B.  415)  that  tbe 
parties  seeing  this  opinion  proceeded  no  farther 
with  the  prohibition. 

Admiralty  has  jurisdiction  of  a  salt  upon  a 
recognizance  taken  by  that  court  Par  v.  Evans. 
T.  Raym.  78. 

e.  Jurisdiction  of  things  done  at  sea. 

There  are  certain  contracts  and  services 
which  are  so  exclusively  maritime  in  their  na- 
ture that  there  seems  never  to  have  been  any 
question  that  admiralty  had  Jurisdiction  of 
them. 

Salvage. 

Thus,  admiralty  may  enforce  an  agreement 
for  salvage  service  made  upon  the  high  seas. 
The  True  Blue,  2  W.  Rob.  176. 

And  the  mere  fact  that  an  agreement  for  sai- 
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as,  whether  it  was  a  maritime  contract, 
having  reference  to  maritime  service  or 
maritime  transactions;  and  the  maritime 
nature  of  the  contract  is  not  dependent  upon 
locality,  but  upon  subject-matter. 

Boutin  V.  Rudd,  27  C.  C.  A.  527,  53  U.  S. 
App.  525,  82  Fed.  685;  New  England  Mut. 
Marine  Ins,  Co.  v.  Dunham,  11  Wall.  1,  20 
L  ed.  90;  Dunbar  v.  Weston,  93  Fed.  472; 
Greenxcell  v.  Ross,  34  Fed.  656 ;  The  Accame, 
12  Fed.  345;  Maury  v.  Culliford,  4  Woods, 
118,  10  Fed.  388;  The  Monte  A.  12  Fed. 
331 ;  The  J.  F.  Warner,  22  Fed.  345 ;  The 
Alberto,  24  Fed.  381;  The  Calabria,  24  Fed. 
607;  The  Gilbert  Knapp,  37  Fed.  215;  The 
Electron,  48  Fed.  689;  Haller  v.  Fox,  51 
Fed.  298;  Davison  v.  Von  Lingen,  113  U. 
S.  40.  28  L.  ed.  885,  5  Sup.  Ct.  Rep.  346. 


Parnell,  District  Judge,  delivered  tho 
opinion  of  the  court: 

The  appellant  is  a  common  carrier  oper- 
ating a  line  of  steamers  between  the  ports 
of  Baltimore,  Maryland,  and  Norfolk  and 
Portsmouth,  Virginia.  The  appellees  are 
the  agents  of  the  Johnston  Line  of  steamers, 
also  common  carriers  between  the  port  of 
Baltimore,  Maryland,  and  Liverpool,  and 
other  foreign  ports.  Both  lines  have  com- 
petitors for  freight,  but  do  not  compete 
with  each  other;  the  one  carrying  export 
freight  exclusively,  and  the  other  through 
connecting  railroads  carr^'ing  and  control- 
ling principally  inland  or  domestic  freights. 

Appellees  sought,  through  the  appellant, 
to  contract  for  export  business  arising  in4ilje 
interior,   and   quoted   ocean    rates   to   meet 


rage  services  Is  made  on  land  does  not  oust 
Jurisdiction  of  admiralty  over  the  case.  The 
Catberine,  6  Notes  of  Cases,  Supp.  XLIII.,  12 
Jur.  682. 

Ransom. 

Admiralty  has  jurisdiction  of  a  suit  by  the 
master  of  a  vessei,  who,  after  the  ship  has  been 
captured  by  a  privateer,  has  ransomed  It  for  a 
certain  sum,  to  enforce  payment  of  the  ransom 
by  the  shipowner.  Wilson  v.  Bird,  1  Ld. 
Raym.  22. 

So,  In  Spark  v.  Stafford,  Hardres,  183,  a  pro- 
hibition was  denied  In  case  of  a  suit  by  a  mas- 
ter, who,  together  with  his  ship,  had  been  taken 
by  pirates,  and.  to  redeem  himself  and  his 
ship,  he  had  bound  his  person,  and  to  redeem 
bimself  had  given  a  bond  for  the  money. 

When  acts   occur  within  body  of  county. 

«ETen  in  cases  of  services  purely  maritime  in 
their  character,  the  rule  as  to  things  done  with- 
in the  body  of  a  county  was  allowed  to  defeat 
the  Jurisdiction  in  some  cases.  Thus,  althov.tEh 
it  caunot  be  denied  that  contracts  for  towage 
and  pilotage  are  purely  maritime  In  their  char- 
acter, yet  it  has  been  held  that  prior  to  the  act 
of  1840  the  admiralty  court  had  no  Jurisdiction 
of  a  claim  for  towage  done  within  the  body  of 
a  county.  The  Helarich  BJorn,  L.  R.  10  Prob. 
DiT.  44. 

So,  a  pilot  cannot  sue  in  the  admiralty  for 
serTicc's  performed  within  tte  body  of  a  county. 
Ross  V.    Walker,   2   Wils.   264. 

And  admiralty  has  no  Jurisdiction  over  claims 
for  demurrage.  The  Swan,  40  L.  J.  Prob.  N. 
S.  8. 

f.  Prohibition    must    be   sought    promptly. 

In  some  cases  the  attack  on  the  admiralty 
Jurisdiction  failed  because  not  sought  at  the 
proper  time. 

In  Ladbroke  v.  Crlckett,  2  T.  R.  649,  Buller, 
J.,  said  that,  if  admiralty  has  given  sentence. 
It  ihall  be  regarded  as  having  had  Jurisdiction, 
unless  the  contrary  appears  on  the  face  of  the 
proceedings. 

A  prohibition  was  refused  in  an  action  upon 
a  charter  party  after  sentence,  in  Smithson  v. 
Pain.  1  Keble,  158. 

No  prohibition  goes  after  sentence,  unless  It 
appears  by  the  pleadings  that  the  thing  was  not 
done  on  the  high  sea.     Tourson  v.  Tourson,  J 
Rolle,  Rep.  80. 
66  L.  R.  A. 


Prosecution  of  a  suit  for  mariners*  wages  in 
admiralty  will  not  be  prohibited  unless  the 
facts  depriving  that  court  of  Jurisdiction  appear 
on  the  face  of  the  proceedings.  If  the  proceed- 
ings are  allowed  to  proceed  to  sentence  without 
applying  for  the  writ.  Bennet  v.  Buggin,  4 
Burr.  2035. 

The  case  of  Barker  v.  Wharton,  which  was- 
a  suit  by  a  master  for  wages,  is  differently  re- 
ported In  1  Barnard.  K.  B.  2,  and  2  Ld.  Raym. 
1452.  It  appears  that  the  prohibition  was  not 
sought  until  after  sentence,  and  the  ground  of 
the  petition  was  that  it  did  not  appear  that 
the  contract  was  made  on  the  high  sea. 
Barnardiston  states  that  the  court  made  a  dis- 
tinction between  cases  where  the  prohibition 
Is  sought  before  and  after  sentence,  stating 
that  in  the  former  case  it  must  appear  that 
the  admiralty  court  has  Jurisdiction  on  the 
very  face  of  the  libel,  while  in  the  latter  It 
must  appear  on  the  face  of  the  libel  that  they 
have  not.  And  that,  if  the  prohibition  Is  sought 
before  the  s^itence,  it  will  not  be  enough  for 
the  libel  to  lay  the  contract  to  be  made  infra 
jurisdictionem  maritimem,  but  it  must  be  laid 
as  infra  fluxum  et  refluseum  maris.  But  I^rd 
Fiaymond  states  that,  it  appearing  that  the  con- 
tract was  made  infra  fluwum  et  refluxum  man>i, 
it  might  be  upon  the  high  sea ;  and,  It  being- 
further  alleged  that  it  was  infra  jurisdictionem 
admiralitatis,  it  was  sufficient,  for  it  amounts 
to  the  same  as  though  It  had  been  said  supra 
altum  mare.  In  the  latter  report  no  point  seems 
to  be  made  of  the  distinction  brought  out  in 
the  former. 

g.  Summary   of   common-law  view. 

It  is  thus  seen  that  there  is  nothing  in  the- 
decisions  of  the  courts  prior  to  the  passage  of 
the  acts  of  Richard  II.  to  Indicate  what  the 
ancient  admiralty  Jurisdiction  was ;  that  the 
common-law  courts,  having  the  authority  to  In- 
terpret those  acts,  and  power  to  enforce  their 
interpretation,  were  inclined  to  construe  the 
language  literally,  and  exclude  the  admiralty 
courts  from  Jurisdiction  of  all  contracts  made 
or  to  be  performed  within  the  body  of  a  county, 
except  where,  because  of  the  peculiar  character 
of  the  contract,  or  the  nature  of  the  remedy 
to  which  the  contracting  parties  were  entitled, 
the  common-law  courts  could  not  afford  a  full 
remedy. 

In  Flemlnge  v.  Yate,  1  Rolle,  Rep.  410,  it  was- 
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those  of  ships  sailing   from  Norfolk    and 
Portsmouth  direct  to  foreign  ports. 

In  May,  1898,  appellees,  having  no  agent 
at  Norfolk,  corresponded  with  the  general 
agent  of  appellant.  On  the  18th  of  May, 
Mr.  Key  Gompton,  the  general  agent  of  ap- 
pellant, wired  the  appellees  that  he  could 
offer  them  1,000  bales  of  cotton  for  Liver- 
pool, late  June  sailing,  at  25  cents,  to  which 
offer  appellees  replied  the  same  day,  saying 
they  would  take  the  1,000  bales  of  cotton 
at  27  cents,  but  "if  necessary,  you  may  ac- 
•cept  26  cents."  On  May  19th,  Gompton 
wired  he  had  booked  the  1,000  bales  of  cot- 
ton, for  late  June  sailing,  at  26  cents,  and 
indorsed  his  **booking  agreement"  covering 
the  same.  This  agreement  is  the  basis  of 
the  libel,  and  is  as  follows: 


Engagement  No.  244. 
Baltimore    Steam    Packet    Company    (Bay 

Line). 
Norfolk,  Va.,  May  19th,  1898. 
Dear  Sir: — 

We  have  this  day  booked  with  you  via 
Johnston  Line  from  Baltimore  to  Liverpool 
1,000  bales  of  cotton  at  ocean  rates,  26 
cents  per  100  pounds.  Sailing  about  late 
June,  1898. 

Respectfully, 

Wm.  Randall,  Agent. 
To  Messrs.  Patterson,  Ramsay,  &  Co., 

Baltimore,  Md. 

There  was  correspondence  between  the 
parties  not  pertinent  to  this  libel.  The  cot- 
ton was  not  delivered  for  the  ship  sailing 


•conceded  that  admiralty  had  jurisdiction  only 
of  things  done  upon  the  sea. 

In  view  of  the  fact  that  these  decisions  en 
tcred  so  largely  into  the  discussion  of  the  ex- 
tent of  the  Jurisdiction  of  the  United  States 
courts  of  admiralty,  it  may  he  well  to  consider 
the  views  which  American  Judges  have  held 
•concerning  them. 

In  Harden  v.  Gordon,  2  Mason,  544,  Fed.  Gas. 
No.  6,047,  It  is  said  the  common-law  authorities 
upon  the  subject  of  admiralty  Jurisdiction  stand 
upon  no  consistent  or  rational,  principle,  but 
Jealousy,  more  than  solid  knowledge,  seems  to 
have  urged  to  a  disregard  of  the  very  learned 
■and   satisfactory   expositions   of   the   civilians. 

In  his  dissenting  opinion  in  Taylor  v.  Carryl, 
20  How.  583,  15  L.  ed.  1028,  Chief  Justice 
Taney  said  that  the  efforts  of  the  courts  of 
King's  bench  to  take  away  the  Jurisdiction  of 
the  admiralty,  and  compel  the  suitors  to  seek 
redress  in  the  King's  l)ench,  did  not  arise  from 
4iny  anxiety  to  preserve  free  institutions ;  and 
that  the  charges  made  against  the  admiralty, 
of  favoring  despotic  principles  and  usurping 
powers  which  did  not  belong  to  It,  are  without 
foundation. 

In  The  Champion,  Brown,  Adm.  520,  Fed. 
"Cas.  No.  2,583,  it  is  said  by  Longyear,  J.,  with 
respect  to  admiralty  Jurisdiction  in  case  of  sup- 
plies furnished  foreign  vessels  in  England,  that 
it  Is  apparent  to  him  that  the  controversy  in 
this  respect  between  the  admiralty  and  common- 
law  courts  of  England  never  was  entirely  set- 
tled and  determined  the  one  way  or  the  other ; 
that  in  fact  the  controversy  continued  as  to 
foreign  vessels  until  it  was  finally  disposed  of 
and  determined  in  favor  of  the  admiralty  by 
the  statute  of  3  &  4  Vict.  That  statute  must 
be  regarded  as  declaratory,  or,  at  least,  as  a 
recognition  merely  of  what  the  maritime  law 
then  was  so  far  as  concerned  the  question  of 
lien  for  necessaries  supplied  to  a  foreign  ship, 
■and  not  as  introducing  a  new  principle  in  Eng- 
lish Jurisprudence. 

In  The  Tilton,  6  Mason,  465,  Fed.  Cas.  No. 
14,054,  it  is  said  that  admiralty  originally  ex- 
tended its  claims  to  all  cases  of  a  maritime 
nature,  the  nature  of  the  contract  deciding  the 
point  of  Jurisdiction. 

On  the  authority  of  Godolphin,  Mr.  Justice 
Johnson  says  that,  prior  to  the  statute  of  Rich- 
ard II.,  admiralty  had  arrogated  to  itself  a 
scope  of  Judicial,  legislative,  and  ministerial 
power,  which  withdrew  from  the  trial  by  Jury, 
*6  h.  R.  A. 


and  placed  under  the  surveillance  of  the  Crown, 
of  which  the  admiralty  was  only  the  represent- 
ative, more  than  half  the  Jurisprudence,  and 
particularly  the  commercial  Jurisprudence  of 
the  Kingdom.  Ramsay  v.  Allegre,  12  Wheat. 
611,  6  L.  ed.  746. 

In  New  Jersey  Steam  Nav.  Co.  v.  Merchants* 
Bank,  6  How.  344,  12  L.  ed.  465,  it  is  said  that, 
under  the  statutes  of  Richard  as  expounded 
by  the  common-law  courts,  admiralty  Jurisdic- 
tion over  contracts  was  confined  to  seamen's 
wages,  bottomry  bonds,  and  contracts  Inade  and 
to  be  executed  on  the  high  seas. 

In  De  Lovio  v.  Bolt,  2  Gall.  398,  Fed.  Cas. 
No.  3,776,  Story,  J.,  says  tliat  what  was  the 
original  Jurisdiction  of  admiralty  cannot  at  this 
time  be  known ;  but,  it  seems,  at  a  very  early 
period  it  had  cognizance  of  maritime  contracts 
and  navigation.  There  can  scarcely  be  the 
slightest  doubt  that  the  admiralty  courts  of 
England  and  the  maritime  courts  of  all  other 
powers  of  Europe  were  formed  upon  one  and 
the  same  model,  and  that  their  Jurisdiction  In- 
cluded the  same  subjects  as  the  consular  courts 
of  the  Mediterranean.  These  courts  had  Juris- 
diction of  all  controversies  respecting  freight, 
and  damages  to  goods  shipped,  of  the  wages  of 
mariners,  and  the  partition  of  ships  by  public 
sale,  of  debts  contracted  by  the  master  for  the 
use  and  necessities  of  the  ship,  of  agreements 
made  by  the  master  with  merchants,  or  by  mer^ 
chants  with  the  master,  and,  generally,  of  all 
other  contracts  declared  in  the  customs  of  the 
sea.  The  black  book  of  the  admiralty,  com- 
pleted in  the  reign  of  Edw.  III.,  prohibits  the 
suing  of  merchants,  mariners,  and  other  per- 
sons at  the  common  law  for  anything  apper- 
taining to  the  marine  law  of  ancient  right.  He 
concludes  that  the  original  Jurisdiction  of  ad- 
miralty in  England  was  coeval  and  coextensive 
with  that  of  other  foreign  maritime  conrts. 
That  there  is  any  authority  previous  to  13 
Richard  II.  which  impeaches  the  Jurisdiction  of 
admiralty  may  with  some  confidence  be  denied. 

V.  The  English  act  of  !&¥>, 

By  statute  3  &  4  Vict.,  chap.  65,  enacted  in 
1840,  admiralty  was  given  Jurisdiction  to  decide 
claims  of  mortgagees  against  a  vessel  under  ar- 
rest :  and  to  decide  all  questions  as  to  the 
ownership  of  any  vessel  arising  in  any  case  of 
salvage,  bottomry,  or  wages;  and  to  decide 
claims  in  the  nature  of  salvage  for  services  ren- 
dered, or  in  the  nature  of  towage,  or  for  neces- 
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on  the  16th,  or  later  in  June,  and  the  space 
reserved  was  filled  with  hay  at  a  lower  rate 
of  freight. 

Nor  was  the  cotton  sent  forward  at  a 
later  date,  but  on  June  21  Compton,  general 
agent,  acknowledged  the  failure  and  in- 
ability to  secure  it  to  fill  this  engagement, 
and  requested  appellees  "to  fill  the  room 
vrith  such  other  freight  as  could  be  secured, 
and  charge  us  with  whatever  loss  you  may 
sustain."  Appellees  filed  this  libel  in  per- 
sonam, claiming  the  difference  between  the 
freight  on  the  cotton  and  freight  on  hay 
with  which  the  re&er\'ed  space  was  filled,  a 
loss  of  $695.02,  for  which  amount  a  decree 
^was  entered  in  the  district  court.  101  Fed. 
1296.  The  appeal  is  from  this  decree. 

There  is  in  the  correspondence  some  men- 


tion of  and  an  attempt  to  draw  into  the 
controversy  other  parties,  but  the  "agree- 
ment'' was  between  appellees  and  the  agent 
of  appellant  exclusively,  and  if  the  Balti- 
more Steam  Packet  Company  has  a  ciiu.«e 
of  action  against  someone  else,  that  question 
is  aliunde  this  proceeding,  and  would  prob- 
ably be  cognizable  in  another  tribunal,  not 
a  court  of  admiralty.  When  this  side  issue 
is  eliminated,  much  of  the  record  and  briefs 
may  be  put  out  of  sight. 

The  engagement  indicates  that  it  was  well 
understood  the  cotton  was  to  be  furnished 
by  one  party  for  late  June  sailing,  and  on 
the  other  that  as  much  of  the  ship*s  space 
as  necessary  was  to  be  reserved.  The  rate 
was  fixed  for  the  Johnston  Line  at  26  cents, 
and  what  the  constituent  of  Compton,  the 


carles  supplied  to  a  foreign  ship,  although  the 
5h{p  may  have  been  within  the  body  of  a  connty 
«t  the  time  the  claim  arises. 

In  The  Ocean,  2  W.  Rob.  368,  a  portion,  at 
least,  of  the  admiralty  Jurisdiction  conferred  by 
the  act  of  1840  was  held  to  be  a  restoration  of 
the  ancient  Jarlsdiction  of  the  admiralty. 

The  statute  of  3  ft  4  Vict,  did  not  intend  to 
enlarge  the  Jurisdiction  with  regard  to  what 
had  been  known  as  necessaries.  Admiralty  was 
not  permitted  to  make  the  owner  of  a  vessel 
liable  for  any  articles  for  which,  under  similar 
•^^ircomstances,  resident  owners  would  not  he  re- 
sponsible in  the  courts  of  comomn  law.  The 
Alexander,  1  W.  Bob.  288. 

Necessaries  means  properly  indispensable  re- 
pairs, anchors,  cables,  sails,  when  immediately 
necessary,  and  also  provides,  but  does  not  in- 
<lnde,  things  necessary  for  the  voyage,  as  con- 
iradlstlBgnlshed  from  necessaries  for  the  ship. 
The  Comtesse  de  Tregevllle,  Lash.  Adm.  Gas. 
329. 

Since  the  act  of  4  ft  5  Vict  there  is  no  dis- 
tinction, as  to  necessaries,  between  cases  in 
vbleh,  b7  the  common  law,  a  master  has  been 
boldcD  to  bind  bis  owner,  and  salts  for  neces- 
-ttrles  instituted  in  admiralty.  There  (s  no  dls- 
tiDction  between  necessaries  for  the  ship  and 
necessaries  for  the  voyage.  This  is  to  be  de- 
termlaed  by  what  a  prudent  man  woald  con- 
-sider  necessaries  under  the  circumstances.  The 
Rixa,  L  R.  3  Adm.  ft  Bccl.  616. 

Uoder  the  act  of  1840  admiralty  has  Jurisdic- 
tioo  of  a  claim  for  necessaries  famished  to  a 
foreign  ship  in  a  colonial  port.  The  Wataga, 
Swabey,  Adm.  166. 

Coal  snppUed  to  enable  a  steamship  to  make 
her  voyage  Is  a  necessary,  giving^ the  admiralty 
<oort  Jarlsdictioo  under  the  act  of  1840.  The 
West  Priesland,  Bwabey,  Adm.  464. 

A  claim  for  necessaries  supplied  to  a  foreign 
ship  may  be  enforced  under  the  act  of  1840, 
aot^lthstanding  the  bona  fide  transfer  to  a 
British  owner  domiciled  In  England.  The  Ella 
A.  Clark,  Brown,  ft  L.  82. 

The  Blla  A.  Clark  is  overruled  in  The  Heln- 
rlcb  BJom,  L.  R.  10  Prob.  Dlv.  44,  so  far  as 
it  holds  that  the  act  of  1840  gave  material  men 
4  lien  on  the  vessel. 

Botcher's  meat  is  a  necessary,  for  which  salt 
may  be  brought  In  admiralty  under  the  act  of 
1840,  but  not  money  advanced  to  release  the 
QSiter  from  Jail,  to  which  he  bad  been  com- 
<^  L.  R.  A. 


mitted  for  failure  to  pay  for  such  meat.    The 
N.  R.  Gosfabrick,  Swabey,  Adm.  344. 

Under  the  act  of  1840,  admiralty  has  Juris- 
diction of  a  suit  to  recover  money  advanced  to 
enable  a  master  to  procure  necessaries  for  the 
ship.    The  Sophie,  1  W.  Rob.  369. 

And  to  recover  money  expended  for  necessa 
ries.    The  Sophie,  1  W.  Rob.  368. 

Copper  sheathing  Is  a  necessary  within  the 
act  of  1840.    The  Perla,  Swabey,  Adm.  353. 

Under  the  act  of  1840  admiralty  had  Juris- 
diction of  a  suit  for  repairs  to  a  propeller  fur- 
nished for  a  foreign  steamer  which  plied  con- 
stantly between  a  foreign  port  and  London.  The 
Flecha,  1  Splnks.  Eccl.  ft  Adm.  Rep.  438. 

Money  advanced  to  a  master  to  pay  averages 
are  not  necessaries.     The  Aaltje  Wlllemlna,  L 
R.  t  Adm.  ft  Eccl.  107. 

Traveling  expenses  of  an  agent  to  attend  a 
trial  are  not  necessaries  within  the  meaning 
of  4  ft  6  Vict.  The  Bonne  Amelie,  L.  R.  1 
Adm.  ft  Eccl.  19. 

Under  the  act  of  1840  admiralty  has  Juris- 
diction of  a  suit  by  the  acceptors  of  a  bill  of 
exchange  given  for  necessaries  furnished  a  for* 
eign  ship,  to  compel  its  payment  The  Anna, 
L.  R.  1  Prob.  Dlv.  263;  The  OnnI,  Lush.  Adm. 
Cas.  154. 

The  act  of  1840  did  not  confer  upon  the  ad- 
miralty Jurisdiction  of  a  claim  for  articles  fur- 
nished as  part  of  the  equipment  of  a  vessel 
which  was  being  built  in  a  foreign  port.  The 
Ocean,  2  W.  Rob.  868. 

Under  the  act  of  1840  admiralty  had  no  Ju- 
risdiction of  an  action  for  brokerage  on  a  char- 
ter party.    The  Marianne  [1891]  P.  180. 

Roberts  v.  The  Windermere,  2  Fed.  722,  cites 
The  Wabam,  1  Pritchard's  Adm.  Dig.  364,  as 
hoIdlDg  that,  since  the  act  of  3  ft  4  Vict.,  steve- 
dores* contracts  were  within  the  Jurisdiction  of 
admiralty,  and  gave  a  lien  on  the  vessel. 

VI.  The  EnglUh  act  of  1861. 

By  statute  24  ft  26  Vict.,  passed  In  1861. 
chap.  10,  the  court  was  given  Jarlsdiction  of 
any  claim  for  building,  equipping,  or  repairing 
any  ship,  if,  at  the  time  of  the  institution  of 
the  case,  the  ship  was  under  arrest ;  and  for  any 
claim  for  necessaries  furnished  to  the  ship  else- 
where than  at  a  port  where  the  ship  belongs, 
unless  the  owner  Is  domiciled  In  England  or 
Wales;  over  all  claims  for  seamen's  wages; 
and  over  claims  arising  under  the  mortgages. 
The  act  provided  that  the  high  courts  of  ad- 
14 
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Steam  Packet  Company,  was  to  make  by 
the  transaction  was  no  part  of  the  contract 
or  agreement,  but  was  a  matter  exclusively 
within  and  imder  the  control  of  that  com- 
pany. Nor  is  it  disclosed  in  the  record. 
The  Johnston  Line  was  bound  by  the  en- 
gagement to  reserve  and  furnish  the  neces- 
sary space  at  the  fixed  rate.  The  space  was 
reserved  by  and  for  the  Bay  Line  or  Steam 
Packet  Company,  through  its  general  agent. 

Tliere  is  no  force  in  any  of  the  assign- 
ments of  error  in  the  record.  The  contract 
was  essentially  maritime  in  its  nature,  and 
the  district  court,  sitting  as  a  court  of  ad- 
miralty, had  jurisdiction  of  the  subject. 
^ew  England  Mut,  Marine  Ins,  Co.  v.  Dun- 
ham, 11  Wall.  1,  20  L.  ed.  90;  Boutin  v. 
Rudd,  27  C.  C.  A.  529,  53  U.  S.  App.  525, 
82  Fed.  685. 

There  is  nothing  in  the  record  to  show, 
as  contended,  that  Compton  acted  in  any 
capacity,  except  as  general  agent,  which 
agency  is  admitted  throughout,  of  the  ap- 
pellant company  and  as  such  general  agent 
booked  the  1,000  bales  of  cotton,  for  which 
the  space  was  reserved,  and  failed  to  for- 


ward the  cotton,  thereby  causing  a  loss,, 
which  he  acknowledges  in  his  letter  of  June 
21st.  In  short,  he  made  a  plain  contract^ 
his  part  of  which  was  not  performed,  there- 
by making  his  company  liable  for  the  los» 
which  resulted. 

The  discussion  of  abstract  questions  of 
maritime  law  have  no  application.  There 
is  nothing  in  the  record  to  support  the  con- 
tention that  Compton  acted  as  a  common  or 
joint  agent  to  secure  or  procure  cotton  to 
be  shipped  for  a  joint  profit,  and,  if  there- 
was  a  shipper  behind  the  Baltimore  Steam 
Packet  Company  or  Bay  Line,  for  whom  he- 
was  general  agent,  and  there  is  no  sugges- 
tion that  he  acted  other  than  within  the- 
scope  of  his  agency,  the  name  of  such  ship- 
per was  not  disclosed  until  afterwards. 

The  oral  argument  and  a  careful  exami- 
nation of  the  record  with  appellant's  brief 
fail  to  disclose  any  reversible  error. 

Tlie  decree  of  the  District  Court  is  there- 
fore affirmed. 

Goff,  Circuit  Judge,  concurs  in  the  af- 
firmance of  the  decree  appealed  from. 


miralty  shall  have  Jurisdiction  over  any  claim 
by  the  owner  or  consignee  or  assignee  of  any 
bill  of  lading  of  any  goods  carried  Into  any  port 
In  England,  or  any  part  thereof,  by  the  negli- 
gence or  misconduct  of,  or  for  any  breach  of 
duty  or  breach  of  contract  on  the  part  of,  the 
owner,  master,  or  crew  of  the  ship,  unless  It  is 
shown  to  the  satisfaction  of  the  court  that  the 
owner  Is  domiciled  in  England  or  Wales. 

In  Tbe  Ella  A.  Clark,  Brown,  ft  L.  32,  Dr. 
Lushlngton  stated  that  the  reason  for  the  pas- 
sage of  the  acts  of  Victoria  was  to  render  tbe 
power  of  the  admiralty  auxiliary  to  the  common 
law ;  in  other  words,  to  give  a  remedy  by  the 
seizure  of  the  ship  when  an  action  at  common 
law  woald  not  be  available  by  reason  of  the 
absence  from  British  Jurisdiction  of  the  ship- 
owner on  whose  behalf  the  necessaries  were  sap- 
piled. 

In  The  Pacific,  Brown,  ft  L.  243,  the  effect  of 
the  acts  of  Victoria  is  stated  as  follows: 
Against  the  foreign  vessel :  A  real  action  is 
given  to  the  material  men  in  all  cases  because 
the  owner  Is  assumed  to  be  beyond  the  Jurisdic- 
tion. And  it  is  also  denied  against  a  British 
vessel  in  case  the  necessaries  have  been  supplied 
In  the  home  port,  because  the  presumption  Is 
that  the  supply  was  made  upon  the  personal 
credit  of  the  owner. 

The  mere  fact  that  no  corresponding  right  of 
action  exists  at  common  law  does  not  destroy 
the  Jurisdiction  of  admiralty  under  the  acts  of 
Victoria.  But,  if  damage  has  been  done  to  goods 
carried,  or  to  be  carried,  into  any  port  in  Eng- 
land or  Wales  by  the  negligence  of  the  owner, 
master,  or  crew ;  or,  if  there  has  been  any 
breach  of  contract, — then,  if  the  owner  of  the 
vessel  Is  a  nonresident  in  England,  the  court 
has  Jurisdiction  of  a  claim  by  the  owner,  con- 
signee, or  assignee  of  the  bill  of  lading  whether 
or  not  the  common  law  provides  a  remedy  in 
like  cases  against  the  owner  of  the  vessel.  The 
Norway,  Brown,  ft  L.  226. 

After  the  passage  of  the  act  of  1861,  the 
66  L.  K.  A. 


court  of  admiralty  entertained  Jurisdiction  or 
actions  to  recover  damages  for  breach  of  con- 
tracts contained  in  bills  of  lading.  The  Santa 
Anna,  32  L.  J.  l*rob.  N.  S.  198;  The  Norway.. 
Brown,  ft  L.  226 ;  The  Princess  Royal,  39  L.  J. 
Prob.  N.  8.  43;  The  Felix,  37  L.  J.  Prob,  N. 
S.  48. 

The  priyy  council  entertained  jurisdiction  or 
an  appeal  from  the  admiralty  court  of  an  action 
brought  under  the  act  of  1861  for  refusal  to- 
deliver  the  cargo  according  to  the  charter  party* 
apparently  without  any  question  as  to  tbe  Ju- 
risdiction.   The  Teutonia,  L.  R.  4  P.  C.  171. 

And  the  same  course  was  taken  by  the  court 
of  admiralty  in  The  Helnrich,  L.  R.  3  Adm. 
ft  Eccl.  424.      • 

In  case  of  goods  carried  Into  England  in 
breach  of  a  contract  to  transport  them  between 
two  foreign  countries,  the  admiralty  court  has 
Jurisdiction.     The  Bahla,  Brow^n.  ft  L.  61. 

The  short  delivery  of  goods  brought  to  En;::- 
land  in  foreign  ships,  or  the  delivery  In  a  dam- 
aged state,  was  frequently  a  grievous  Injury  for 
which  there  was  no  adequate  remedy.  With  a 
view  to  obviate  a  grievance  so  oppressive  to^ 
British  merchants,  the  enactment  contained  in 
f  6  of  the  act  of  1861  was  passed.  Tbe  St. 
Cloud,  Brown,  ft  L.  14. 

The  court  has  Jurisdiction  over  a  claim  tor 
short  delivery  of  cargo  as  per  bill  of  lading, 
although  the  goods  were  not  carried  into  port. 
The  Daneig,  Brown,  ft  L.  102,  32  L.  J.  Prob. 
N.  S.  164. 

In  The  Bmllien  Marie,  44  L.  J.  Prob.  N.  8. 
9,  the  court  took  Jurisdiction,  under  the  act  of 
1861,  of  an  action  to  recover  for  the  abort 
delivery  of  cargo  called  for  by  the  bill  of  lad- 
ing. 

A  cargo  taken  into  an  English  port  by  the 
vessel  calling  there  for  orders  is  brought  Into 
England  within  the  meaning  of  the  act  of  1861. 
so  as  to  give  jurisdiction  to  the  admiralty  court 
in  an  action  for  breach  of  the  carriage  contract, 
although  she  Is  ordered  to  proceed  to  a  forelgx» 
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port  to  discbarge.  The  Pieye  Saperleure,  43  L. 
J.  Proto.  N.  S.  20.  30  L.  T.  N.  S.  887,  22  Week. 
Rep.  777. 

And  the  same  is  true  where  the  ship  enters 
an  English  port  for  medical  assistance.  The 
Patrla,  L.  R.  3  Adm.  &  Eccl.  458. 

Under  the  act  of  1861  admiralty  has  juris- 
diction of  a  suit  for  breach  of  a  carriage  con- 
tract, although  the  goods  were  destroyed  and 
nerer  were  brought  into  England;  but  no  lia- 
bility can  be  enforced  against  a  ship  which 
did  not  bring  any  portion  of  the  goods  to  that 
country.  The  Ironsides,  Lush.  Adm.  Cas.  458, 
31  L.  J.  Prob.  N.  S.  129. 

The  admiralty  court  has  no  Jurisdiction  of 
an  action  for  failure  to  deliver  goods  at  a  for- 
eign port  under  a  statute  giving  It  Jurisdiction 
oTer  any  claim  of  any  owner  of  goods  carried 
into  England  because  of  breach  of  contract  on 
tbe  part  of  the  ship.  The  Kasan,  Brown.  &  L. 
1.32  L.  J.  Prob.  N.  S.  97. 

The  admiralty  court  has  no  Jurisdiction  of  a 
suit  regarding  a  breach  of  a  stipulation  in  a 
charter  party  with  regard  to  acts  to  be  done  be- 
fore the  goods  were  shipped,  as  where  the  goods 
were  not  put  on  board  at  a  place  called  for  by 
tlie  contract.  The  Dannebrog,  44  L.  J.  Prob. 
N.  Sw  21,  81  U  T.  N.  8.  759,  23  Week.  Rep. 
419. 

Under  the  act  of  1861,  admiralty  has  Juris- 
diction of  a  daim  for  necessaries  supplied  to 
any  ship  elsewhere  than  in  the  port  to  which 
she  belongs.  The  Mecca  [1895]  P.  95,  64  L. 
i.  Probu  N.  8.  40,  Overruling  The  India,  82  L. 
J.  Prob.  N.  8.  185,  in  which  it  was  intimated 
tliat  neither  the  act  of  1840,  nor  that  of  1861, 
applied  to  necessaries  furnished  to  a  foreign 
■hip  at  a  foreign  port. 

The  act  of  1861  does  not  apply  to  ships  for- 
dgD,  owned  at  the  time  the  necessaries  are  fur- 
Biahed.    The  Ella  A.  Clark,  Brown,  k  L.  82. 

YU.  Admiralty     iwrisdJicUim    l»    the     United 

Statea. 

a.  On  what  founded. 

The  Federal  Constitution  (Art  III.  |  2, 
1  1)  provides  that  the  Judicial  power  of  the 
United  States  shall  extend  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction. 

The  extent  of  the  power  of  the  Federal  courts 
orer  maritime  contracts  depends  upon  what 
shall  be  found  to  be  the  meaning  of  those 
terms.  As  has  already  been  suggested,  the  in- 
terpretation of  the  power  granted  is  commit- 
ted to  the  grantee  with  full  power  to  enforce 
its  decisions;  and  therefore,  contrary  to  the 
condition  In  England,  the  interpretation  will  be 
likely  to  be  in  favor  of,  rather  than  against, 
the  Jurisdiction  in  any  case  of  doubt  The  prin- 
cipal controversy  has  been  as  to  whether  the 
vords  should  be  given  the  broad  meaning  to 
vhich  they  were  entitled  as  used  in  general 
jorlsprudence,  or  the  narrower  meaning  Lo 
which  they  had  been  limited  by  the  common- 
law  courts;  and,  if  the  latter  meaning  was 
adopted,  the  further  question  arose,  as  to  what 
period  of  English  history  should  be  chosen  as 
the  one  which  must  furnish  the  standard  for 
interpretation.  In  addition  to  the  above,  a 
fnrther  difficulty  was  found  in  the  fact  that 
rice-admiralty  courts  had  been  established  in 
the  colonies  with  powers  depending  almost  ex- 
daalrely  upon  their  charters,  and  therefore  the 
peaple  had  become  acquainted  with  an  adml- 
tvlty  Jurisdiction   diifering   in    some    respects 


from  that  exercised  by  both  the  English  and 
continental  admiralty  courts. 

Effect  of  ataiuiee  of  Richard  II, 

It  was  very  early  held  that  the  statutes  of 
13  &  15  Richard  II.  have  received  in  England 
a  construction  which  must  at  all  times  prohibit 
their  extension  to  this  country.  Stevens  v.  The 
Sandwich,  1  Pet  Adm.  233,  Fed.  Cas.  No. 
13,409. 

The  statutes  of  Richard  II.  were  not  in 
force  in  the  colonies.  See  note  to  2  Ware, 
p.  102. 

The  admiralty  courts  of  the  United  States 
are  not  embarrassed  by  the  restraining  acts  of 
Richard  II.  and  Henry  IV.,  but  are  governed 
by  the  principles  of  the  maritime  law  recog- 
nized by  the  maritime  nations  of  continental 
Europe.  Kynoch  v.  The  S.  C.  Ives,  Newberry, 
Adm.  205,  Fed.  Cas.  No.  7,958. 

The  Jurisdiction  of  the  American  courts  of 
admiralty  does  not  depend  on  decisions  of  the 
English  common- law  courts  relative  to  the  Ju- 
risdiction of  the  high  courts  of  admiralty  of 
England,  but  ail  contracts  in  their  nature  strict- 
ly maritime  are  cognizable  in  admiralty.  Gager 
V.  The  A.  D.  Patchin,  1  Am.  Law  J.  N.  S.  529, 
Fed.  Cas.  No.  5,170,  Affirmed  in  1  Blatchf.  4^4. 

Of  course  If  that  proposition  shouW  be  ac- 
cepted, it  would  at  once  dispose  of  practically 
all  of  the  Bhiglish  decisions  upon  the  question 
of  admiralty  Jurisdiction.  And  it  may  be  stat- 
ed that,  in  effect  it  has  been  established,  al- 
though the  discussions  which  have  led  to  the 
present  rule  have  traveled  more  or  less  along 
the  path  of  the  common-law  decisions,  and  their 
Influence  has  occasioned  some  decisions  which 
mar  the  symmetry  of  the  admiralty  system  in 
force  here. 

Depends  on  character  of  contract. 

The  grant  of  Jurisdiction  being  in  general 
terms,  and  the  statutes  of  Richard  II.  not  be- 
ing applicable,  the  only  thing  that  can  deter- 
mine the  question  of  Jurisdiction  is  the  char- 
acter of  the  transaction.  If  it  is  maritime  ad- 
miralty has  Jurisdiction.  Otherwise  not.  The 
Supreme  Court  of  the  United  States  has  con- 
sistently held  to  this  theory,  although  Its  opin- 
ion has  fluctuated  as  to  what  was  a  maritime 
transaction. 

The  Jurisdiction*  of  courts  of  admiralty  Is- 
limited  in  matters  of  contract  to  those,  ahd 
those  only,  which  are  maritime.  The  Orleans 
V.  Phoebus,  11  Pet.  176,  9  L.  ed.  677.  In  that 
case  the  court  in  holding  that  it  had  no  Juris- 
diction over  a  claim  for  master's  wages  and  ad> 
vances  made  by  him  for  the  benefit  of  the  ves- 
sel where  the  vessel  was  employed  on  internal 
waters,  intimates  that  the  question  of  its  Juris- 
diction depends  upon  the  maritime  character 
of  the  transaction. 

In  New  Jersey  Steam  Nav.  Co.  v.  Merchants'^ 
Bank,  6  How.  344,  12  L.  ed.  465,  It  Is  said 
that  because  of  legislative  and  Judicial  Inter- 
pretation of  the  constitutional  grants  of  ad- 
miralty and  nuirltlme  Jurisdiction,  such  Juris- 
diction was  not  limited  to  the  bounds  within 
which  it  had  been  exercised  in  England,  but 
that  the  grant  had  reference  to  the  more  en- 
larged Jurisdiction  that  existed  in  other  mari- 
time countries.  The  court  cites  cases  in  which 
the  admiralty  Jurisdiction  had  been  denied 
which  arose  out  of  other  kinds  of  controversies, 
and  states  that  the  enlarged  Jurisdiction  had 
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been  sustained  after  the  most  careful  argument 
and  consideration,  stating  that  the  jurisdiction 
In  all  these  cases  is  maintained  on  the  broad 
ground  that  the  subject-matter  was  of  admi- 
ralty cognisance,  as  the  right  of  siction  arose 
out  of  transactions  that  had  occurred  on  the 
high  seas  or  within  the  ebb  and  flow  of  the 
tide,  expressly  rejecting  the  common-law  test 
which  was  attempted  to  be  applied,  namely, 
that  they  arose  within  the  body  of  a  county, 
and  therefore  out  of  the  limits  of  the  admiralty. 
The  reporter  states  that  he  understands  that 
^'blef  Justice  Taney  and  Justices  McLean  and 
(Vayne  concurred  In  the  opinion  of  Mr.  Jus- 
tice Nelson.  Justice  McKlnley  was  absent. 
Justices  Catron  and  Woodbury  concurred  in  the 
Judgment  on  the  ground  that  the  action  arose 
out  of  a  tort  on  the  high  sea,  which  stood  be- 
yond the  contract;  and  that  the  locality  of  the 
tort  was  the  locus  of  the  Jurisdiction.  Mr;  Jus- 
tice Daniel  dissents,  holding  that  the  power 
conferred  on  the  Federal  courts  was  the  Ju- 
risdiction as  it  had  been  established  in  Eng- 
land at  the  time  of  the  Bevolution.  Were  it 
not  for  the  fact  that  the  reporter  omits  the 
name  of  Mr.  Justice  Grler  from  the  list  of 
those  who  concur  In  Justice  Nelson's  opinion, 
he  would  be  presumed  to  haye  done  so,  since  he 
expresses  no  dissent ;  but,  because  of  such  state- 
ment, it  thus  appears  that  a  majority  of  the 
court  did  not  concur  in  the  proposition  that 
the  admiralty  court  had  Jurisdiction  over  the 
contract. 

And  in  Morewood  T.  Bnequlst,  23  How.  491, 
16  L.  ed.  516,  Mr.  Justice  Grler,  in  referring  to 
New  Jersey  Steam  Nav.  Co.  t.  Merchants' 
Bank,  6  How.  344, 12  L.  ed.  465,  said :  "We  then 
decided  that  charter  parties  and  contracts  of 
affreightment  are  ^maritime  contracts,*  within 
the  true  meaning  and  construction  of  the  Con- 
stitution and  act  of  Congress,  and  cognizable 
In  courta  of  admiralty  by  process  either  in  rem 
or  in  personam, -"  thereby  indicating  that  he 
concurred  in  the  opinion  of  Mr.  Justice  Nelson 
In  that  case. 

In  distinguishing  the  admiralty  Jurisdiction 
In  tort  from  that  In  contract,  the  court.  In 
rhlladelphia,  W.  4c  B.  R.  Co.  t.  Philadelphia 
^  H.  de  G.  Steam  Towboat  Co.  28  How.  209, 
16  L.  ed.  433,  said  the  former  depends  entirely 
upon  the  nature  and  character  of  the  contract. 

The  true  criterion  of  whether  contracts  are 
within  the  admiralty  and  maritime  Jurisdiction 
Is  their  nature  and  subject-matter, — as  whether 
they  are  maritime  contracts  haying  reference  to 
maritime  serylce,  maritime  transactions,  or 
maritime  casualties  without  regard  to  the  place 
where  they  are  made.  New  Bngland  Mut  Ma- 
rine Ins.  Co.  y.  Dunham,  11  Wall.  1,  20  L.  ed. 
00.  The  court  says,  In  each  case  in  the  Su- 
preme Court  the  decision  of  the  court  and  the 
reasoning  on  which  it  was  founded  haye  been 
based  upon  the  fundamental  inquiry  whether 
the  contract  was  or  was  not  a  maritime  con- 
tract If  It  was,  the  Jurisdiction  was  asserted ; 
If  it  was  not,  the  Jurisdiction  was  denied.  And 
whether  maritime  or  not  depended,  not  up- 
on the  place  where  the  contract  was  made, 
but  upon  the  subject-matter  of  the  contract. 
If  that  was  maritime,  the  contract  was  marl- 
time.  This  may  be  regarded  as  the  established 
doctrine  of  the  court. 

But  a  maritime  contract  must  concern  trans- 
portation by  sea.  It  must  relate  to  naylgation 
and  maritime  employment.  It  must  be  one  of 
naylgation  and  commerce  on  nayigable  water. 
66  L.  R.  A* 


The  Richard  Winslow,  18  C.  C.  A.  344,  34  U.  8. 
App.  542,  71  Fed.  426,  Affirming  67  Fed.  259. 

To  glye  admiralty  Jurisdiction  oyer  a  con- 
tract as  maritime,  such  contract  must  relate 
to  the  trade  and  business  of  the  sea ;  it  must 
he  essentially  and  fully  maritime  in  its  char- 
acter; it  must  proylde  for  maritime  seryicea, 
maritime  transactions,  or  maritime  casualties^ 
The  James  T.  Furber,  129  Fed.  808. 

The  Jurisdiction  of  admiralty  oyer  contracts 
depends  primarily  upon  the  nature  of  the  con- 
tract, and  is  limited  to  contracts,  claims,  and 
serylce  purely  maritime,  and  touching  rights 
and  duties  appertaining  to  commerce  and  nayl- 
gation. People  e»  rel.  State  Harbor  Comrs.  v. 
The  America,  34  Cal.  676. 

Admiralty  Jurisdiction  does  not  extend  to 
ships  merely  because  they  are  ships,  but  to 
commerce  and  naylgation,  and  to  ships  only 
because  they  are  and  while  they  are  used  In 
commerce  and  naylgation.  Olsen  y.  Birch,  133 
Cal.  479,  85  Am.  St  Rep.  216,  66  Pac.  1032. 

Jurisdiction  oyer  contracts  depends  upon  the 
subject-matter,  never  upon  the  character  or  oc- 
cupation of  the  parties.  Kellum  y.  Bmerson, 
2  Curt  C.  C.  79,  Fed.  Cas.  No.  7,669. 

Place  of  oontraot. 

While  the  rule  has  been  established  that 
Jurisdiction  depends  upon  the  character  of  the 
contract,  and  not  upon  the  place  where  the  con- 
tract was  made,  yet  the  Bngllsh  doctrine  on 
that  subject  had  some  effect  upon  the  early  de- 
cisions, and,  as  will  appear  from  the  section 
deyoted  to  contracts  for  building  ships,  the  Su- 
preme Covrt  of  the  United  States  Is  Influenced 
by  the  Bngllsh  doctrine  In  refusing  Jurisdiction 
to  the  extent  of  assigning  as  a  reason  for  Its 
decision  the  fact  that  the  contract  Is  made  on 
land,  to  be  performed  there. 

In  The  Jones  t.  The  Massachusetts,  Fed.  Cas. 
No.  7,480,  which  was  a  suit  on  a  bill  of  lading, 
the  rule  seems  to  haye  been  followed,  that  ad- 
miralty had  no  Jurisdiction  of  a  contract  made 
on  land  and  broken  within  the  boundaries  of  a 
covnty. 

In  Dean  t.  Angus,  Bee,  876,  Fed.  Cat.  No. 
8,702,  the  court  says  some  pains  haye  been 
taken  to  apply  the  case  of  ransom  bills,  char- 
ter parties,  and  policies  of  Insurance,  all  soalile 
at  law,  to  the  present  salt  Charter  parties 
and  policies  of  Insui'ance  are  written  coatrmcU 
executed  on  land  respecting  certain  speclfle  con- 
tingencies. It  Is  altogether  immaterial  where 
these  contingencies  shall  happen. 

In  I/Arlna  y.  Mauwarlng,  Bee,  199,  Fed.  Cas. 
No.  8,089,  it  Is  said  bills  of  lading,  pollcieo  of 
insurance,  and  bottomry  bonds,  where  the  ves- 
sel is  not  hypothecated  agreeably  to  the  mari- 
time law,  are  not  cognisable  In  the  admiralty 
court 

But  It  Is  stated  by  the  court,  arguendo,  in 
Steele  y.  Thacher,  1  Ware,  91,  Fed.  Cas.  No. 
13,348,  that  admiralty  has  Jurisdiction  of  suits 
on  bottomry  bonds,  and  for  mariners'  wages, 
although  the  contracts  may  be  executed  on  land. 

Locum  of  performance. 

For  many  years  the  influence  of  the  BisHsh 
decisions,  which  confined  admiralty  JnrlsdiciloQ 
to  matters  taking  place  on  the  hl^  seas,  pre- 
yented  the  admiralty  courts  In  this  coontry 
from  exercising  Jurisdiction  oyer  contracts 
which  were  to  be  performed  upon  the  Internal 
waters  of  a  state  regardless  of  whether    th« 
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vtter  wai  a  oaTlgable  water  of  the  United 
States  or  not 

Tbo>,  in  The  Thonuas  Jefferson,  10  Wheat. 
42S.  6  L.  ed.  358,  the  Supreme  Court  of  the 
United  States  denied  the  jurisdiction  of  ad- 
miralty OTer  contracts  to  be  performed  above 
the  tnduence  of  the  tide.  The  effect  of  this 
attitude  of  the  Supreme  Court  was  felt  on  the 
decisions  of  the  lower  courts,  and  jurisdiction 
was  refused  unless  a  material  portion  of  the 
performance  of  the  contract  was  upon  tide  wa- 
ter. But  when,  In  The  Genesee  Chief  y.  Flts- 
liugh,  12  How.  443,  13  L.  ed.  1056,  the  court 
announced  that  the  Jurisdiction  depended,  not 
on  the  tidal  character  of  the  water,  but  upon 
itfl  being  a-naylgable  water  of  the  United  States, 
the  fetters  were  removed,  and  admiralty  now 
takes  Jurisdiction  of  all  contracts  of  a  marl- 
time  nature  which  are  to  be  performed  on  a  nav- 
igable water  of  the  United  States,  although  it 
is  wholly  within  the  limits  of  a  state. 

The  attempt  to  bring  the  contract  within  the 
tide  is  lllnstrated  by  the  following  cases: 

If  a  shipment  of  goods  begins  and  ends  with- 
in water  subject  to  admiralty  Jurisdiction,  the 
tict  that  during  the  transit  they  pass  through 
a  canal  does  not  deprive  admiralty  of  Jurisdic- 
tion over  a  snlt  to  collect  the  freight  money. 
Monteith  t.  Klrkpatrlck,  3  Blatchf.  279,  Fed. 
Caa.  No.  9,721. 

Therefore,  admiralty  has  Jurisdiction  over 
breach  of  contract  to  transport  property  on  a 
canal  between  different  ports  on  a  tidal  river. 
Tan  Santwood  v.  The  John  B.  Cole,  4  N.  Y. 
Legal  Obs.  873,  Fed.  Cas.  No.  16,875. 

Admiralty  has  Jurisdiction  over  a  charter 
party  to  transport  lumber  through  a  canal  and 
tidal  river.     Dunbar  v.  Weston,  93  Fed.  472. 

Admiralty  has  Jurisdiction  of  a  suit  upon  a 
contract  for  supplies  furnished  a  vessel  which 
was  engaged  In  navigating  tidal  waters,  al- 
though a  portion  of  her  voyage  was  along  an 
hilaad  canal.  M'Lelland  v.  The  Robert  Morris, 
1  Wall.  Jr.  88,  Fed.  Cas.  No.  8,896. 

But  not  of  contract  of  affreightment  where 
tlie  goods  were  to  be  carried  most  of  the  way 
by  canal,  and  only  a  relatively  short  distance 
on  tide  water.  Wallis  v.  Chesney,  4  Am.  L. 
Reip.  307,  Fed.  Cas.  No.  17,110. 

Persons  employed  to  go  from  one  seaport  to 
another  through  a  canal,  and  purchase  a  cargo 
of  oysters,  and  plant  them,  perform  a  maritime 
service.  Hart  v.  Enterprise,  8  W.  N.  C.  172, 
Fed.  Cas.  No.  6,151. 

In  I^wry  v.  The  B.  Benjamin,  4  Clark  (Pa.) 
25,  Fed.  Cas.  No.  8.582,  the  district  court  toolc 
jurisdiction  of  an  action  ui>on  a  contract  of  af- 
freightment to  be  executed  by  a  vessel  used 
partly  on  canals  and  partly  on  navigable  rivers 
from  one  part  of  a  state  to  another,  but  the 
libel  was  dismissed  without  opinion  by  the  cir- 
cuit court. 

A  contract  for  carriage  of  goods  between  port 
and  port  within  the  ebb  and  flow  of  the  sea  is 
subject  to  admiralty  Jurisdiction,  even  though 
the  service  Is  performed  by  a  boat  designed  for 
navigating  a  canal.  Van  Santwood  v.  The 
John  B.  Cole,  4  N.  T.  liCgal  Obs.  373,  Fed.  Cas. 
Mo.  16,875. 

Admiralty  has  no  jurisdiction  of  a  claim  for 
wages  rendered  on  a  canal  boat  during  the  nav- 
igation of  the  canal.  Davis  v.  The  Enterprise, 
Fed.  Cas.  No.  3,632. 

It  has  no  Jurisdiction  of  a  claim  for  a  sea- 
man's wages  for  services  rendered  wholly  with- 
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in  a  state.  Brooks  v.  The  Peytona,  2  West. 
Law  Month.  518,  Fed.  Cas.  No.  1.959. 

Services  on  a  steamboat  above  tide  water  are 
not  maritime.  Case  v.  WooIIey,  6  Dana,  17, 
32  Am.  Dec.  54. 

It  has  no  jurisdiction  of  a  contract  for  tow- 
age to  be  performed  wholly  between  ports  in 
the  same  state.  Poag  v.  The  McDonald,  Perl. 
Cas.  No.  11,238,  AiBrmed  in  17  Phila.  Leg.  Int. 
318,  Fed.  Cas.  No.  11,239,  but  Overruled  in  The 
Brooklyn,  2  Ben.   547,  Fed.  Cas.  No.   1.938. 

It  has  no  Jurisdiction  of  an  action  for  breach 
of  a  towage  contract  between  ports  situated  in 
the  same  state,  for  the  services  of  a  tow  en- 
gaged entirely  on  inland  waters.  Abbey  v.  The 
Robert  L.  Stevens,  22  How.  Pr.  78,  Fed.  Cas. 
No.  8. 

In  The  Bolivar,  Olcott,  474,  Fed.  Cas.  No. 
1,609,  it  is  said  that  admiralty  may  refuse  to 
take  Jurisdiction  of  a  suit  for  wages  on  behalf 
of  one  hired  on  a  small  vessel  navigating  the 
interior  waters  of  the  state,  unless  it  be  shown 
that  the  remedy  in  the  local  courts  is  doubtful. 

Contracts  with  boats  and  vessels  strictly  re- 
lating to  purely  internal  commerce  of  a  state 
are  not  subjects  of  admiralty  jurisdiction.  The 
Montauk  v.  Walker,  47  111.  835. 

Under  the  Influence  of  the  later  and  better 
doctrine,  however,  the  fact  that  the  contract  is 
to  be  performed  wholly  within  a  state  Is  imma- 
terial, provided  it  Is  upon  a  navigable  water  of 
the  United  States,  and  is  of  a  maritime  nature. 

Admiralty  has  jurisdiction  over  a  libel  for 
seamen's  wages  on  waters  entirely  within  one 
state.  The  Sarah  Jane,  1  Low.  Dec  203,  Fed. 
Cas.  No.  12,349;  The  Rio  Grande  v.  Rawson, 
42  Ala.  133. 

Admiralty  has  jurisdiction  of  a  contract  of 
affreightment  to  be  performed  on  navigable  wa- 
ters, although  the  termini  are  both  within  the 
same  state.  The  Blmira  Shepherd,  8  Blatchf. 
341,  Fed.  Cas.  No.  4,418. 

But  contracts  to  be  performed  on  waters  not 
navigable  are  not  maritime,  any  more  than  those 
made  to  be  performed  on  land.  The  Belfast,  7 
Wall.  624,  19  L.  ed.  266. 

As  a  principle  of  decision,  the  doctrine  has 
not  received  much  notice  In  this  country  that, 
to  come  within  the  admiralty  jurisdiction,  the 
contract  must  be  one  to  be  performed  outside 
the  limits  of  a  county.  The  doctrine  having 
been  so  firmly  established  that  the  character  of 
the  contract,  and  not  the  place  of  performance, 
is  to  govern,  that  little  attention  has  been  paid 
to  the  latter  condition.  The  rule,  however,  is 
well  stated  in  Dailey  v.  New  York,  128  Fed.  796, 
as  follows :  Jurisdiction  attaches  In  case  of  a 
maritime  contract.  Irrespective  of  the  question 
whether  it  Is  to  be  performed  on  land  or  on 
water. 

The  effect  of  the  commerce  clause  of  the  Fed- 
eral Constitution. 

Section  8,  1  3,  Art.  I.,  of  the  Federal  Consti- 
tution gives  power  to  Congress  to  regulate  com- 
merce among  the  several  states;  and,  before  it 
was  perceived  that  the  admiralty  jurisdiction 
extended  to  all  navigable  waters.  Congress 
passed  an  act  regulating  traflic  on  the  Great 
Lakes,  and  giving  admiralty  courts  jurisdiction 
of  controversies  arising  under  the  act. 

The  Supreme  Court  of  the  United  States  held 
that,  under  the  act  of  1845,  the  admiralty  juris- 
diction of  contracts  to  be  performed  on  the 
Great  I^akes  was  limited  to  those  concerning 
vessels  employed  In  navigation  between  places 
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in  different  states;  and,  under  this  arrant  of 
power,  admiralty  has  no  Jarlsdlctlon  of  a  salt 
on  a  bill  of  lading  between  ports  In  the  same 
state,  although  the  vessel  Is  bound  on  a  voyage 
between  different  states.  Allen  v.  Newberry,  21 
How.  244,  16  U  ed.  110. 

Since  this  decision  was  rendered  later  than 
that  in  The  Genesee  Chief  v.  Fitshugh,  12  How. 
443,  13  L.  ed.  1058,  the  reasonable  implication 
is  that,  in  the  opinion  of  the  court,  the  admiral- 
ty Jurisdictipn,  although  extending  over  all  nav- 
igable waters  in  matters  of  tort,  did  not  do  so 
In  matters  of  contract ;  but  that  Jurisdiction  in 
the  latter  cases  must  be  conferred  by  Congress 
under  the  commerce  clause.  And  remarlu  in 
Maguire  v.  Card,  21  How.  248,  16  L.  ed.  118, 
Indicate  that  such  was  the  opinion  of  the  court. 
But  this  misconception  was  corrected  In  The 
Belfast,  7  Wall.  624,  19  L.  ed.  266,  which  held 
that  the  admiralty  Jurisdiction  does  not  depend 
upon  the  power  to  regulate  commerce. 

So,  the  fiict  that  the  contract  of  affreight- 
ment Is  to  be  performed  wholly  between  ports 
within  the  same  state  does  not  exclude  the  Juris- 
diction of  admiralty.  The  Hary  Washington,  1 
Abb.  (U.  S.)  1,  Fed.  Cas.  No.  9,220.  The  opin- 
ion was  delivered  by  Chief  Justice  Chase,  who 
said  that  the  commerce  clause  of  the  Federal 
Constitution  had  no  application  to  the  question, 
and  that  Jurisdiction  over  contracts  was  as 
fully  within  the  admiralty  Jurisdiction  as  that 
over  torts,  which  had  recently  been  assumed  by 
the  Supreme  Court  of  the  United  States. 

And  admiralty  has  Jurisdiction  of  suits  for 
seamen's  wages  earned  on  a  vessel  of  less  than 
5  tons'  burden,  engaged  in  carrying  freight  and 
passengers  upon  navigable  waters.  The  Pioneer, 
21  Fed.  426. 

But  the  uncertainty  created  by  Allen  T.  New- 
berry, and  Maguire  v.  Card,  had  its  effect  upon 
the  lower  court  decisions,  it  being  held  that 
there  was  no  Jurisdiction  of  a  contract  for  car- 
riage of  passengers  between  ports  in  same 
state,  although  the  vessel  was  on  a  voyage  be- 
tween ports  in  different  states.  Whitaker  v. 
The  Fred  Lorents,  2  West  Law  Month.  520, 
Fed.  Cas.  No.  17,527. 

Conversely,  it  was  held  that  a  contract  for 
wages  between  ports  of  adjoining  states  on  tide 
water  is  within  admiralty  Jurisdiction.  Smith 
V.  Pelcin,  Gilpin,  203,  Fed.  Cas.  No.  13,090. 

Necessity  of  lien. 

From  the  fact  noted  in  the  discussion  of  the 
English  decisions,  that  the  principal  ground 
upon  which  the  common-law  courts  permitted 
admiralty  to  exercise  Jurisdiction  was  the  ex- 
istence of  a  lien,  it  has  been  suggested  that  a 
lien  was  necessary  to  give  Jurisdiction  in  this 
country,  and  Judge  Peters  said  that  the  Juris- 
diction depended  on  the  existence  of  a  lien. 
Gardner  v.  The  New  Jersey,  1  Pet.  Adm.  223, 
Fed.  Cas.  No.  5,233. 

This  impression  was  increased  by  Cutler  v. 
Rae,  7  How.  729,  12  L.  ed.  890,  in  which  the 
court,  in  holding  that  it  had  no  Jurisdiction  of 
a  suit  for  average  after  the  property  had  been 
delivered  to  the  consignee,  used  language  indi- 
cating that  the  admiralty  Jurisdiction  depended 
upon  the  existence  of  a  lien ;  and  Vandewater 
T.  Mills.  10  How.  82.  15  L.  ed.  554,  in  which  the 
court,  in  refusing  Jurisdiction  of  a  suit  for 
breach  of  contract  as  to  the  employment  of  a 
vessel,  implied  that  the  Jurisdiction  depended  on 
the  existence  of  a  lien.  But  it  is  said  in  Haller 
T.  Fox,  61  Fed.  298,  that  Cutler  v.  Rae  is  to 
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be  considered  as  overruled  by  New  England 
Mut  Marine  Ins.  Co.  v.  Dunham,  11  Wall.  1, 
20  L.  ed.  90. 

And  it  is  certain  that  it  is  now  settled  that  a 
lien  Is  not  necessary  to  support  the  Jurisdic- 
tion. 

The  existence  of  a  lien  Is  not  necessary  to 
give  admiralty  Jurisdiction  of  a  suit  for  sea- 
men's wages;  and  the  court  may  take  Jurisdic- 
tion of  such  suit  In  case  the  services  are  ren- 
dered to  a  vessel  which  has  been  placed  in  pos- 
session of  a  receiver  appointed  by  a  state  court. 
The  Resolute,  168  U.  8.  437,  42  L.  ed.  533,  18 
Sup.  Ct.  Rep.  112. 

A  maritime  lien  is  not  essential  to  give  Jarls- 
dlctlon to  courts  of  admiralty.  Maury  t.  CalU- 
ford,  4  Woods,  118,  10  Fed.  888. 

The  notion  that  admiralty  has  no  Jurisdiction 
independently  of  lien,  no  power  to  give  damages 
in  a  personal  action  for  breach  of  a  maritime 
contract,  has  been  long  since  exploded  in  this 
country.  Cakes  v.  Richardson,  2  Low.  Dec.  173, 
Fed.  Cas.  No.  10,390. 

Admiralty  has  Jurisdiction  of  an  action  by 
the  charterer  against  the  owner  of  the  Teasel 
for  breach  of  contract  in  not  proceeding  to  the 
port  of  loading.  The  Jurisdiction  does  not  de- 
pend upon  the  fact  that  the  cargo,  or  some  por- 
tion of  it,  has  been  put  on  board  the  vessel. 
Ibid. 

The  furnishing  of  supplies  to  a  vessel  In  a 
home  port  being  a  maritime  contract,  admiralty 
has  Jurisdiction  of  suits  in  personam  against 
the  owners,  even  though  no  lien  exists.  The  at- 
tempt was  made  to  establish  the  principle  that 
no  liability  on  the  part  of  the  owners  existed  If 
the  ship  was  not  bound ;  but  the  court  says : 
"I  do  not  find  this  position  supported  by  the 
weight  of  authority  in  this  country.*'  The 
court  continues :  "So  far  as  I  can  find,  al- 
though from  time  to  time  the  attempt  has  been 
made  to  fSsten  such  a  doctrine  upon  the  admi- 
ralty courts  of  this  country,  at  no  time  has  It 
ever  been  held  that  their  Jurisdiction  Is  re- 
stricted to  cases  in  which'  there  is  a  right  to 
proceed  in  rem."  Scbults  v.  Bosman,  5  Hushes, 
98,  Fed.  Cas.  No.  12,488. 

If  the  cause  is  maritime  in  Its  nature  admi- 
ralty Is  not  deprived  of  its  Jurisdiction  by  the 
fact  that  it  is  in  personam,  and  not  in  retn. 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  344,  12  L.  ed.  465. 

Jurisdiction  cannot  Jte  oonferred  by  stata  la«o. 

The  power  of  the  Federal  courts  being  de- 
pendent upon  the  Federal  Constitution,  It  would 
seem  self  evident  that  it  could  not  be  affected 
in  any  manner  by  state  laws.  Yet  the  admiral- 
ty Jurisdiction  was  so  closely  coupled  with  the 
enforcement  of  liens  that  it  was  sometimes  Im- 
agined that,  if  a  lien  existed  on  a  vessel,  admi- 
ralty could  enforce  It,  although  it  was  created 
by  a  state  law,  and  not  connected  witti  a  mari- 
time contract. 

In  The  Young  Mechanic,  2  Curt.  C.  C.  404, 
Fed.  Cas.  No.  18,180,  the  question  was  whether 
a  Hen  could  be  enforced  upon  a  domestic  vessel 
for  msterials  furnished  for  its  construction. 
Mr.  Justice  Curtis,  without  directly  considering 
whether  or  not  the  contract  was  of  a  maritime 
nature,  announced  that  the  lien,  if  any,  exists 
by  the  local  law.  If  by  that  law  it  exists.  It 
may  be  enforced  in  the  admiralty.  And  he  then 
proceeds  to  consider  the  questicMi  whether  or 
not  it  existed  by  the  local  law«  and.  having  de- 
cided that  it  did,  he  enforced  it.    But  whether 
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this  was  upon  the  gronnd  that  the  case  was 
within  the  jnrlsdlction  because  of  the  existence 
of  the  Hen,  or  because  the  contract  was  of  a 
maritime  nature,  does  not  appear. 

Bat  the  true  rule  is  that  Jurisdiction  Is  con- 
ferred b7  the  character  of  the  transaction  or 
contract,  and,  if  that  is  such  as  to  confer  Juris- 
diction, admiralty  may  enforce  a  lien  although 
created  by  a  state  law,  but,  if  the  transaction 
will  not  of  Itself  confer  it,  the  Jurisdiction  Is 
not  aided  by  the  existence  of  a  Hen  under  the 
state  law. 

T^lienever  a  lien  exists  by  the  local  law  for 
repairs  or  work  done  on  a  domestic  vessel  it 
may  be  enforced  in  the  admiralty.  The  Marlon, 
1  Story,  72,  Fed.  Cas.  No.  9,087. 

Where  the  contract  is  maritime.  Weaver  y. 
The  S.  G.  Owens,  1  Wall.  Jr.  859,  Fed.  Cas. 
No.  17,310. 

Admiralty,  having  Jurisdiction  of  a  contract 
io  fnmiah  supplies  to  a  vessel  in  her  home  port, 
may  enforce  a  lien  for  such  supplies  if  given  by 
the  local  law.  The  Illinois,  2  Fltpp.  383,  Fed. 
•Cas.  Nol  7,005. 

That  a  state  law  creates  a  lien  on  a  vessel 
for  its  construction  does  not  bring  the  contract 
within  the  Jurisdiction  of  admiralty.  McMaster 
V.  One  Dredge,  95  Fed.  832. 
.  Jurisdiction  cannot  be  confwred  upon  the 
admiralty  court  by  state  laws.  The  Chusan,  2 
Story,  460,  Fed.  Cas.  No.  2,717;  The  H.  B. 
Wlllard,  62  Fed.  387,  Affirming  53  Fed.  599; 
Moellerweisse  v.  Pile  Driver  B.  O.  ▲.  69  Fed. 
1005. 

The  Supreme  Court  at  one  time  seemed  In- 
•clined  to  surrender  a  Jurisdiction  which  right- 
fally  belonged  to  it. 

In  Maguire  v.  Card,  21  How.  248,  16  L..ed. 
lis,  FoUowed  in  Roach  v.  Chapman,  22  How. 
129,  16  L.  ed.  294,  it  was  held  that  admiralty 
<»art8  cannot  entertain  Jurisdiction  to  enforce 
a  lien  given  by  sthte  laws  against  a  domestic 
vessel,  the  court  saying:  We  have  deter- 
mined to  leave  all  these  liens  depending  upon 
state  laws,  and  not  arising  out  of  a  maritime 
contract,  to  be  enforced  in  the  state  courts, 
thereby  correcting  the  error  originating  in  The 
Oeneral  Smith,  4  Wheat.  439,  4  L.  ed.  609. 
and  enforced  in  Peyrouz  v.  Howard,  7  Pet.  324, 
&  L.  ed.  700. 

According  to  that  rule.  The  Troy,  4  Blatchf. 
^5,  Fed.  Cas.  No.  14,192,  held  that  there  was 
no  Jurisdiction  to  enforce  in  rem  a  contract 
for  supplies  to  a  domestic  vessel.  In  that 
ease  a  lien  was  given  by  the  local  law,  which 
the  coort  refosed  to  enforce  because  the  con- 
tract was  not  of  a  character  of  which  the  court 
could  take  cognizance. 

But  the  error  of  those  cases  was  subsequently 
<:orrected  In  The  Lottawanna,  21  Wall.  558,  22 
L.  ed.  654. 

Because  of  the  Jurisdiction  of  admiralty,  the 
state  legislatures  cannot  create  Hens  of  a  mari- 
time character  which  can  be  enforced  by  the 
state  courts.  Therefore,  admiralty  Jurisdiction 
to  enforce  a  lien  for  materials  furnished  a  ves- 
sel in  her  h<»ne  port  is  exclusive.  Crawford  v. 
The  Caroline  Reed,  42  Cal.  472. 

The  admiralty  courts  have  exclusive  Jurisdic- 
tion of  admiralty  remedies  upon  contracts  of  a 
maritime  nature,  and  state  statutes  cannot  con- 
fer such  Jurisdiction  on  the  state  courts.  Bird 
T.  The  Josephine,  39  N.  T.  24 ;  Ferran  v.  Hos- 
ford,  54  Barb.  208. 

Bat  the  Alabama  court  held  that  in  case  of 
-siippllei  or  materials  furnished  a  vessel  in  her 


home  port  the  state  statute  may  give  a  lien 
which  may  be  enforced  in  the  state  courts. 
Scatcherd  Lumber  Co.  v.  Rilce,  113  Ala.  555,  59 
Am.  St.  Rep.  147,  21  So.  136;  Shearer  v.  City 
Nat.  Bank,  115  Ala.  363,  22  So.  151. 

b.  Scope  of  jurisdiction. 

When  it  is  understood  that  the  admiralty 
Jurisdiction  as  conferred  by  the  Federal  Con- 
stitution is  not  limited  by  the  English  statutes 
or  the  decisions  of  the  common-law  courts,  the 
question  arises  as  to  what  its  scope  really  is. 
Mr.  Justice  Story  perhaps  had  as  much  to  do 
with  settling  that  question  as  any  one  ma» 
In  the  important  case  oi  ue  Lovio  v.  Bolt,  2 
Gall.  398.  Fed.  Cas.  No.  3,776,  which  involved 
the  question  of  Jurisdiction  over  marine  insur- 
ance, he  said:  The  maritime  Jurisdiction  con- 
ferred by  the  Federal  Constitution  upon  the 
United  States  courts  had  reference  to  maritime 
Jurisdiction  which  commercial  convenience, 
public  policy,  and  national  rights  have  contrib- 
uted to  establish  with  slight  local  differences  all 
over  Europe.  That  Jurisdiction,  in  short, 
which,  collecting  the  wisdom  of  the  civil  law, 
and  combining  it  with  the  usages  of  the  sea, 
produced  the  venerable  Consolato  del  Mare,  and 
still  continues  in  its  decisions  to  regulate  the 
commerce,  the  intercourse,  and  the  warfare  of 
mankind.  The  delegation  of  authority  to  the 
Federal  courts  comprehends  all  contracts 
wherever  they  may  be  made  or  executed,  what- 
ever may  be  the  form  of  the  stipulations  which 
relate  to  the  navigation,  business,  or  commerce 
of  the  sea.  Within  the  appellation  "maritime 
contracts"  are  included,  among  other  things, 
charter  parties,  affreightments,  marine  hypothe- 
cation, contracts  for  marine  service  in  building, 
repairing,  supplying,  and  navigating  ships,  con- 
tracts between  part  owners  of  ships,  contracts 
and  quasi  contracts  respecting  averages,  con- 
tributions, and  Jettisons,  and  policies  of  insur- 
ance. 

In  The  Jerusalem,  2  Gall.  345,  Fed.  Cas.  No. 
7,294,  Justice  Story  says :  "In  my  Judgment, 
— and  I  speak  after  having  given  the  subject  a 
very  grave  consideration, — the  admiralty  has 
always  rightfully  possessed  Jurisdiction  over 
all  maritime  contracts.'* 

In  Tbe  Volunteer,  1  Sumn.  551,  Fed.  Cas.  No. 
16,091.  Justice  Story  says :  Believing,  as  I  do, 
that  Jurisdiction  over  all  maritime  contracts  is 
a  rightful  Jurisdiction  highly  promotive  of  the 
best  Interests  of  commerce  and  navigation,  and 
founded  on  the  same  enlightened  wisdom  which 
has  sustained  the  equity  Jurisdiction  through 
all  its  earlier,  as  well  as  later,  perils,  I  cannot 
consent  to  be  the  Instrument  of  surrendering  its 
powers,  consistent  with  my  own  conscientious 
discharge  of  duty. 

In  Ex  parte  Easton,  95  U.  S.  68,  24  L.  ed. 
373,  it  is  said :  "Wide  dllferences  of  opinion 
have  existed  as  to  the  extent  of  the  admiralty 
Jurisdiction  ;  but  it  may  now  be  said,  without 
fear  of  contradiction,  that  it  extends  to  all 
contracts,  claims,  and  services  essentially  mari- 
time, among  which  are  bottomry  bonds,  con- 
tracts of  affreightment,  and  contracts  for  the 
conveyance  of  passengers,  pilotage  on  the  high 
seas,  wharfage,  agreements  of  consortship,  sur- 
veys of  Vessels  damaged  by  the  perils  of  the 
seas,  the  claims  of  material  men  and  others  for 
the  repair  and  outfit  of  ships  belonging  to  for- 
eign nations  or  to  other  states,  and  the  wages 
of  mariners." 

In  Stevens  v.  The  Sandwich,  1  Pet.  Adm.  283, 
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Fed.  Cas.  No.  13,409,  It  Is  said  tbat  every  con- 
test or  dispute  between  the  owners  and  mar- 
iners and  the  owners  and  builders,  or  equlppers, 
of  a  ship  for  navigation  on  the  sea  is  of  a 
maritime  nature,  jurisdiction  of  which  is  con- 
ferred upon  the  Federal  courts  by  the  Constitu- 
tion of  the  United  States.  Within  the  cogni- 
sance of  this  Jurisdiction  are  all  affairs  relating 
to  vessels  of  trade  and  the  owners  thereof  as 
such ;  and  all  matters  concerning  owners,  pro- 
prietors of  ships  as  such, — ^all  cases  of  hypothe- 
cation, pledging  of  the  ship  or  vessel  itself,  or 
any  part  thereof  at  sea,  and  whatever  is  of  a 
maritime  nature,  either  by  way  of  navigation 
upon  the  seas,  or  negotiation  at  or  beyond  the 
sea  In  the  way  of  maritime  trade  or  commerce, 
— also  the  nautic  right  which  maritime  persons 
have  in  ships,  their  taclile,  etc. ;  likewise  all 
causes  of  outrigger  furnishers,  owners,  and  part 
owners  of  ships.  Seamen's  wages  and  con- 
tracts and  debts  for  mailing  ships. 

Where  the  voyage  and  transportation  are 
over  tide  waters  the  Jurisdiction  of  admiralty  is 
the  same  in  matters  of  maritime  contracts  as  in 
marine  torts.  The  Belfast^  7  Wall.  624,  10  L. 
ed.  266. 

Admiralty  has  Jurisdiction  over  all  maritime 
contracts  in  personam;  and  also  in  rem  where 
there  is  a  maritime  Hen  or  express  pledge.  The 
Draco,  2  Sumn.  157,  Fed.  Cas.  No.  4,057. 

In  Albany  City  Ins.  Co.  v.  Whitney,  70  Pa. 
248,  it  is  admitted  that  a  bill  of  lading,  charter 
party,  shipping  articles,  and  policies  of  insur- 
ance are  within  admiralty  Jurisdiction. 

In  The  Gold  Hunter,  Blatchf.  ft  H.  300,  Fed. 
Cas.  No.  5,513,  Betts,  J.,  says,  although  the 
common-law  decisions  in  England  and  the  pro- 
hibitions which  followed  them  may  have  sus- 
pended or  abolished  the  ancient  powers  of  the 
admiralty,  that  fact  does  not  necessarily  deter- 
mine the  limits  of  the  Jurisdiction  under  the 
Jurisprudence  of  the  United  States.  The  terms 
in  the  Federal  Constitution  which  are  derived 
from  the  civil  law,  or  are  expressive  of  the 
functions  of  courts  acting  under  that  system, 
are  expounded  upon  the  general  prhiciples  which 
govern  the  interpretation  of  language,  or  by 
historical  evidence  of  the  mode  in  which  the 
same  terms  were  ordinarily  employed  in  the  ad- 
ministration of  that  system. 

In  Morewood  v.  Enequist,  23  How.  491,  16 
L.  ed.  516,  the  English  law  on  the  subject  is  re- 
ferred to  as  the  fluctuating  decisions  of  the 
English  common-law  Judges,  which  it  has  been 
truly  said  *'are  fbunded  on  no  uniform  principle, 
and  exhibit  illiberal  Jealousy  and  narrow  preju- 
dice." Tbji  errors  of  these  decisions  have 
mostly  been  corrected  by  legislation  in  the 
country  of  their  origin;  they  have  never  been 
adopted  in  this  country. 

This  broad  Jurisdiction  has  not  been  estab- 
lished without  protest.  There  have  been  Judges 
who  contended  that  the  Jurisdiction  of  the 
American  courts  was  measured  by  that  allowed 
by  the  English  common-law  Judges. 

In  Ramsay  v.  Allegre,  12  Wheat.  611,  6  L. 
ed.  746,  appears  the  flrst  real  discussion  of  th3 
question  of  the  Jurisdiction  of  admiralty  which 
is  to  be  found  in  the  opinions  of  the  Supreme 
Court  of  the  United  States.  In  that  case  the 
question  was  whether  or  not  admiralty  had  Ju- 
risdiction of  a  suit  in  personam  against  the 
owner  of  a  ship  for  materials  furnished  in  her 
home  port,  and  the  case  went  off  upon  the 
ground  that  security  taken  had  not  been  sur- 
rendered up,  and  therefore  there  was  no  right 
00  L.  R.  A. 


of  action  against  the  ship.  But  Mr.  Justice- 
Johflson  refuses  to  place  his  concurrence  upon. 
that  ground,  stating  that  he  thought  it  'lii^b 
time  to  check  this  silent  and  stealing  prosres» 
of  the  admiralty  in  acquiring  Jurisdiction  to 
which  it  has  no  pretensions."  He  proceeds  to 
show  that  all  pretension  to  such  Jurisdiction 
was  founded  upon  an  unwarranted  concession 
of  counsel  in  the  case  of  The  General  Smith  ; 
and  further,  that  Jurisdiction  over  snob  con- 
tracts has  been  taken  from  courts  of  admiralty,, 
and  the  exercise  of  such  Jurisdiction  prohibited 
to  them  by  the  common-law  courts  of  Great  Brit- 
ain for  hundreds  of  years.  And  he  states  that  it 
is  a  fact  of  the  most  positive  certainty  and  no- 
toriety, that,  so  far  from  retaining  Jurisdiction 
over  these  contracts  in  personam,  after  bein^ 
driven  from  Jurisdiction  in  rem,  that  the  former 
was  first  surrendered,  and  that  in  the  most 
unequivocal  terms. 

c.  Illustrations  of  ewercise  of  iurisdiction, 
1.  Contracts  for  building  and  outfitting  ships. 

Building. 

The  consti'uction  of  the  vessel  is  the  flrst 
step  in  its  career  under  the  maritime  law,  and 
as  a  ward  of  the  admiralty.  As  has  been  seen 
supra,  VII.,  b,  admiralty  has  Jurisdiction  of 
contracts  for  ship  building  under  the  law  as  ad- 
ministered on  the  continent  of  Europe ;  and  Mr. 
Justice  Story  thought  that  the  same  rule 
should  obtain  here.  Moreover,  there  are  cer- 
tain considerations,  such  as  that  of  the  exist- 
ence of  a  lien  and  the  question  as  to  full  per- 
formance of  the  contract,  which  would  seem 
naturally  to  bring  the  contract  under  admiralty 
Jurisdiction.  But  the  question  came  before  the 
Supreme  Court  of  the  United  States  at  that 
period  Just  after  Justice  Story's  death,  when 
that  court  manifested  an  inclination  to  retreat 
from  the  position  which  it  had  taken  under  his 
influence,  and  the  court  held  that  a  contract  to 
build  a  vessel  Is  a  contract  made  on  land  to  be 
performed  on  land,  and  not  in  its  nature  mari- 
time, and  Its  enforcement  is  not  within  the 
Jurisdiction  of  the  admiralty  court.  People's 
Ferry  Co.  v.  Beers,  20  How.  393,  15  L.  ed.  961  : 
Roach  V.  Chapman,  22  How.  129.  16  L.  ed.  294. 

It  will  be  noticed  that  in  making  that  deci- 
sion the  court  fell  into  the  language  of  the 
common-law  courts,  and  stated  that  the  con- 
tract was  one  made  on  land  to  be  performed  on 
land.  That  that  is  not  the  test  of  admiralty 
Jurisdiction  as  administered  in  this  country  la 
abundantly  apparent  from  the  cases  in  which 
the  court  takes  Jurisdiction.  Moreover,  con- 
struction contracts  constitute  the  only  conspic- 
uous exception  which  the  court  has  made  In  its 
adoption  of  the  general  admiralty  Jurisdiction 
of  continental  Europe.  The  position  of  the 
court  on  this  question  has  not  been  entirely  sat- 
isfactory to  the  profession. 

In  The  Richard  Busteed,  1  Sprague,  441,  Fed. 
Cas.  No.  11,764,  Judge  Sprague,  who  delivered 
the  opinion  of  the  court,  said  that,  upon  exam- 
ining the  opinion  in  People's  Ferry  Co.  t.  Beers, 
he  did  not  feel  constrained  to  consider  It  as  de- 
ciding that  contracts  relating  to  the  bulldin;; 
of  vessels  are  not  maritime.  That  case  called 
for  the  decision  only  of  the  question  whether 
a  lien  existed  by  the  general  maritime  law  In 
favor  of  the  builder  under  the  particular  cir- 
cumstances of  the  case,  the  state  law  giving  no- 
lien.     The  case  did  not  call  for  the  decision  of 
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the  qaestlon  whether  a  suit  in  personam  could 
haTO  been  maintained  upon  such  a  contract, 
aod  nothing  is  more  familiar  in  the  admiralty 
than  that  such  suits  are  maintainable  where  no 
lien  eziats.  The  Judge  says :  "It  seems  to  me 
most  reasonable  to  believe  that  the  decision  of 
the  court  rested  upon  the  ground  that  no  lien 
arose  from  the  contract,  even  if  maritime ;  and 
that  what  is  said  In  the  opinion  against  the 
maritime  character  of  the  contract  may  l>e  re« 
garded  as  the  reasoning  and  dtcttim  of  the 
learned  Judge  who  delivered  the  opinion, — en- 
titled, Indeed,  to  a  great  deference  and  respect, 
but  not  absolutely  binding."  The  opinion,  in 
speaking  of  maritime  contracts,  does  so  in  such 
a  manner  as  to  indicate  that  the  only  contracts 
in  the  mind  of  the  writer  were  those  which 
carry  with  them  liens.  The  connection  in  which 
the  absence  of  lien  is  urged  to  the  whole  course 
of  the  reasoning  indicates  that  the  question 
whether  the  contract  was  maritime  received  no 
distinct  consideration  as  being  separable  from 
the  question  of  lien.  The  Judge  continues  :  "If 
it  should  be  asked,  why  should  a  contract  for 
labor  upon  a  vessel,  new  or  old,  when  performed 
on  land,  be  maritime,  I  answer,  because  it  is 
necessary,  and  goes  directly  to  fit  that  vessel 
for  use  upon  the  navigable  waters  of  the  sea. 
The  vessel  is  designed  exclusively  for  maritime 
purposes ;  she  is  to  be  used  solely  upon  the  sea, 
as  the  Instrument  of  commerce  and  navigation. 
Every  contract  that  is  made,  either  for  the 
creation  or  preservation  of  a  vessel,  and  every 
act  in  the  performance  of  such  contract,  must 
have  reference  to  her  nautical  use.  Every  tim- 
ber that  is  put  into  her  frame,  every  plank  that 
is  bent  upon  her  hull,  every  seam  that  is  calked, 
must  be  adapted,  with  peculiar  skill,  exclusive- 
ly for  nautical  and  maritime  use ;  and  almost 
every  question  that  can  arise  under  such  con- 
tract, must  have  reference  to  such  use  and 
adaptation,  and  require  the  experience  and  skill 
of  nautical  experts  for  its  solution.  One  of  the 
most  frequent  questions  that  arise,  upon  the 
construction  or  repairs  of  a  ship,  is  of  her  sea- 
worthiness; and  what  question  can  be  more 
peculiarly  and  emphatically  maritime,  and  what 
tribunal  so  appropriate  to  investigate  and  de- 
cide it.  as  a  court  of  admiralty,  if  such  court 
can  answer,  at  all,  the  purposes  of  its  creation  ? 
.  .  .  There  is  no  ground  either  in  reason  or 
antfaority,  for  a  distinction  between  contracts 
for  the  construction  and  contracts  for  the  re- 
pair of  a  Teasel.  .  .  .  Why  should  a  con- 
tract to  repair  or  reconstruct  a  part  of  an  old 
vessel  be  maritime,  and  a  similar  contract  to 
construct  the  same  part  of  a  new  one  not  be ;  or 
why  should  the  making  or  furnishing  a  suit  of 
sails,  a  cable,  or  a  rudder,  for  an  old  ship  be 
maritime,  while  doing  the  same  for  a  new  ship 
should  not?"  And  the  Judge  concludes  his  dis- 
cussion as  follows:  "I  cannot  believe  that  all 
contracts  by  material  men  are  to  cease  to  be 
maritime,  or  that  all  admiralty  Jurisdiction 
heretofore  exercised  over  liens  created  by  the 
state  enactments  is  to  be  relinquished.  I  cer- 
tainly cannot  presume  that  a  Jurisdiction 
which  has  l)een  exercised  in  accordance  with  the 
direct  authority  of  Peyroux  v.  Howard,  7  Pet. 
324,  8  U  ed.  700,  and  in  obedience  to  the  12th 
admiralty  rule  of  the  Supreme  Court,  and  un- 
der which  many  vessels  have  been  sold  and  ti- 
tles acquired,  is  now  to  be  overturned  as  never 
having  rested  upon  any  legal  foundation." 

People's  Ferry  Co.  v.  Beers  was  decided  at  a 
time  when  the  court  seemed  inclined  to  hold 
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that  the  Jurisdiction  depended  upon  the  exist- 
ence of  a  lien.  This  error  has  been  corrected 
as  a  general  rule    (nupra,  VII.  n). 

And  in  The  New  York,  93  Fed.  495.  it  Is  said 
that  New  England  Mut.  Marine  In.s.  Co.  v.  Dun- 
ham, 11  Wall.  1,  20  L.  ed.  90,  strongly  inti- 
mates thai  the  effect  of  People's  Ferry  Co.  v. 
Beers,  20  How.  401,  15  L.  ed.  964,  holding  that 
a  contract  to  build  a  ship  Is  not  a  maritime  con- 
tract, is  not  to  be  extended  by  implication  to> 
later  cases.  But  the  court  has  cluni;  to  the 
rule  which  It  adopted  with  reference  to  the 
particular  contract  in  question. 

The  rule  that  a  contract  for  building  a  vesseA 
is  not  maritime  was  followed  In  Edwards  v.  El-  j 
liott,  21  Wall.  5.32,  22  L.  ed.  487.  The  court 
says :  "Shipbuilding  is  an  occupation  requir- 
ing experience  and  skill,  and,  as  ordinarily  con- 
ducted, is  an  employment  on  laud,  as  much  as- 
any  other  mechanical  employment ;  and  men  en- 
gage in  the  business  for  a  livelihood  Just  as 
they  do  in  other  mechanical  pursuits,  and  for 
the  same  purpose.  Shipwrights,  unlike  the  sea- 
men, have  their  homes  on  the  land,  and  not  on 
the  seas,  and  they  are  seldom  shipowners,  and 
not  more  frequently  interested  in  commerce  and* 
navigation  than  other  mechanics.  Ships  are 
bought  and  sold  in  the  market  Just  as  ship  tim- 
ber, engines,  anchors,  or  chronometers  are- 
bought  and  sold,  even  l>efore  they  are  fully  con- 
structed, and  before  they  are  equipped  for  nav- 
igation ;  and  no  reason  is  perceived  why  a  con- 
tract to  build  a  ship,  any  more  than  a  contract 
for  the  materials  of  which  a  ship  is  composed, 
or  for  the  instruments  or  appurtenances  to* 
manage  or  propel  the  ship,  should  be  regarded 
as  maritime.** 

And  in  The  J.  E.  Uumbell,  148  U.  S.  1,  37  L.' 
ed.  345,  13  Sup.  Ct.  Rep.  498,  it  is  said,  it  i» 
now  settled  that  a  contract  for  building  a  ship, 
being  a  contract  made  on  land  to  be  performed 
on  land,  is  not  a  maritime  contract,  and  that  a 
lien  given  therefor  by  local  statute  cannot  be  en- 
forced in  the  admiralty. 

It  is  thus  seen  that  the  Supreme  Court  re- 
gards the  question  as  settled ;  but,  in  so  doing,, 
it  returns  to  the  language  of  the  common-law 
Judges,  which  in  its  application  to  other  coi 
tracts  it  has  repudiated.  ^  \ 

Of  course  the  decision  of  the  Supreme  Court  \ 
of  the  United  States  is  final  upon  this  question,  I 
and  the  rule  announced  by  it  has  been  followed  J 
in  the  following  cases:  The  Norway,  3  Ben. 
163,  Fed.  Cas.  No.  10,359;  Foster  v.  Ellis,  5 
Ben.  83,  Fed.  Cas.  No.  4,968 ;  The  Revenue  Cut- 
ter No.  1,  Brown,  Adm.  76,  Fed.  Cas.  No.  11.- 
713 ;  Norton  v.  Switzer,  93  U.  S.  355,  23  L.  ed. 
903 :  The  John  B.  Ketcham,  38  C.  C.  A.  618.  OT 
Fed.  872 ;  The  Count  DeLesseps,  17  Fed.  460 ;. 
The  Coernine,  7  Am.  Law  Reg.  5,  Fed.  Cas.  No. 
2,944;  The  J.  C.  Rich,  46  Fed.  130;  Davis  v. 
Mason,  44  Ark.  553 ;  Sinton  v.  The  R.  R.  Rol>- 
erts.  46  Ind.  476 ;  Sheppard  ▼.  Steele,  43  N.  Y. 
52,  3  Am.  Rep.  600;  Olsen  v.  Birch,  183  Cal. 
479,  85  Am.  St.  Rep.  215,  65  Pac.  1032 ;  The  M. 
Tuttle  V.  Buck,  23  Ohio  St.  505,  13  Am.  Rep. 
270;  Sculi  V.  Shakespear,  75  Pa.  207;  Coryell* 
V.  Perine,  6  Robt.  28 ;  Edwards  v.  Elliot,  34  N. 
J.  L.  96,  35  N.  J.  L.  265,  36  N.  J.  L.  449,  13  Am. 
Rep.  463 ;  Lake  Nav.  Co.  v.  Austin  Electrical 
Supply  Co.  (Tex.  Civ.  App.)  30  S.  W.  832; 
The  Petrel  v.  Dumont,  28  Ohio  St.  602,  22  Am. 
Rep.  397;  Smith  v.  Oregon  Short  Line  R.  Co. 
24  Or.  121,  41  Am.  St.  Rep.  838,  32  Pac.  1040  r 
The  Guiding  Star,  9  Fed.  521. 
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And  it  is  immaterial  that  a  lien  is  given  by 
local  law.     The  "William  Windom.  73  Fed.  496. 

Admiralty  has  no  jurisdiction  of  a  suit 
4igainst  a  builder  to  recover  damages  for  defects 
in  the  construction  of  a  ship  which  constituted 
a  breach  of  the  construction  contract,  discov- 
ered after  the  ship  has  been  sold  and  employed 
on  a  voyage.  Cunningham  v.  Hall,  1  Cliff.  43, 
Fed.  Cas.  No.  3,481.  In  that  case  a  decision 
against  the  Jurisdiction  is  reached  partly  upon 
the  ground  that  contracts  for  ship  building  and 
<'ontract8  for  supplies  in  the  home  port  must 
stand  on  the  same  footing  in  respect  to  the 
question  of  Jurisdiction,  and  be  governed  by  the 
same  principles. 

But  if  it  is  established  that  a  contract  for 
furnishing  supplies  to  a  vessel  in  her  home  port 
is  maritime  (see  infra) ^  the  reasoning  of  the 
latter  case  would  lead  to  an  opposite  conclu- 
sion. 

The  absence  of  Jurisdiction  over  the  entire 
<:ontract  extends  to  the  subsidiary  contracts 
which  may  be  made  for  furnishing  labor  or  sup- 
plies in  the  construction. 

A  contract  to  furnish  materials  for  the  con- 
struction of  a  vessel  is  not  within  the  Jurisdic- 
tion of  the  admiralty.  Young  v.  The  Orpheus, 
2  Cliff.  29,  Fed.  Cas.  No.  18,169. 

A  contract  for  building  and  fitting  a  vessel  is 
not  a  maritime  contract,  and  therefore  is  not 
the  subject  of  admiralty  Jurisdiction.  Callcin 
V.  rmted  Stetes,  8  Ct  CI.  297. 

There  is  no  Jurisdiction  of  a  contract  to  fur- 
nish sails  for  a  vessel  in  process  of  construc- 
tion. Thorsen  v.  The  J.  B.  Martin,  26  Wis.  488, 
7  Am.  Rep.  91. 

Masts  and  spars  furnished  to  a  vessel  while 
she  is  in  process  of  construction  are  not  mari- 
time supplies.  Griffenberg  v.  The  John  Laugh- 
lin,  2  W.  N.  C.  612,  Fed.  Cas.  No.  5,811. 

That  the  vessel  is  launched  before  the  sails 
■are  furnished  does  not  prevent  the  furnishing 
•of  the  sails  from  being  construction  worlc,  and 
is  not  within  the  Jurisdiction  of  admiralty. 
Wilson  V.  Lawrence,  82  N.  Y.  409. 

But  a.  few  cases  have  held  that  everything 
done  after  the  launching  of  the  ship  was  outfit- 
ting withiu  the  Jurisdiction  of  admiralty,  and 
not  properly  construction  work. 

Thus,  a  contract  to  furnish  a  ship  with  the 
means  of  propulsion,  or  to  change  the  mode  of 
her  propulsion  after  she  is  launched  and  afloat, 
is  a  maritime  one.  The  Eliza  Ladd,  8  Sawy. 
519,  Fea.  Cas.  No.  4.364.  . 

But  in  The  William  Windom,  73  Fed.  496, 
The  Eliza  Ladd  is  disapproved. 

So,  in  one  case  it  was  held  that  a  contract 
to  furnish  materials  for  the  equipment  of  a  ves- 
sel after  she  is  afloat  is  a  maritime  one.  The 
Kevenue  Cutter  No.  2,  4  Sawy.  143,  Fed.  Cas. 
No.  11,714. 

A  contract  to  work  in  constructing  a  new  hull 
for  a  boat  to  which  the  rigging  and  part  of  the 
materials  of  the  old  one  are  transferred  is  not 
maritime.  Smith  v.  The  Royal  George,  1  Woods, 
*J90,  Fed.   Cas.   No.   13,102. 

A  contract  to  furnish  materials  and  labor  as 

a  plumber  and  coppersmith  in  the  construction 

■of    a    vessel    is   not   maritime.     Allair    v.    The 

Francis  A.  Palmer,  3  Week.  Law  Gaz.  25,  Fed. 

Cas.  No.  203. 

Admiralty  has  no  Jurisdiction  of  a  claim  by 
.a  laborer  for  services  rendered  in  putting  the 
machlnwy  of  a  vessel  in  place.  Walter  v. 
Kamchatker,  Fed.  Cas.   No.   17,119. 

f^ome  decisions  have  turned  upon  the  question 
4^i}  L.  R.  A. 


whether  or  not  the  contract  was  for  the  con* 
struction  of  a  vessel,  or  the  fitting  oat  of  one 
already  in  existence. 

A  contract  to  furnish  a  machine  for  an  in- 
completed vessel  is  not  maritime.  And  it  is  Im- 
material that,  before  the  machinery  is  put  in, 
the  vessel  is  launched  and  towed  to  the  place 
where  it  is  to  receive  the  machinery.  The  Par- 
adox, 61  Fed.  860. 

The  placing  in  position  of  the  rigging  of  a 
ship  at  a  place  to  which  she  has  been  towed 
with  a  small  cargo  on  board  for  that  purpose  ia 
construction  work,  and  not  the  furnishing  of 
repairs  or  materials;  and  admiralty  has  no  Ju- 
risdiction of  a  claim  therefor.  The  Iosco, 
Brown,  Adm.  495,  Fed.  Cas.  No.  7,060. 

A  contract  for  converting  a  scow  Into  a 
dredge  is  for  the  building  of  a  dredge,  and  ia  not 
maritime.  McMaster  v.  One  Dredge,  95  Fed. 
832. 

The  alteration  of  the  machinery  of  a  steam- 
boat, and  putting  in  new  wheels,  are  construc- 
tion work  not  within  the  Jurisdiction  of  ad- 
miralty.    King  V.  Greenway,  71  N.  Y.  413. 

But  it  has  been  held  that  work  done  and  ma- 
terials furnished  in  fitting  a  seagoing  vessel  for 
a  different  trade  from  that  for  which  she  was 
originally  designed  are  to  be  taken  as  furnished 
for  repairs,  and  not  for  construction.  The  Iris, 
40  C.  C.  A.  301,  100  Fed.  104. 

So,  a  contract  to  replace  an  inadequate  engine 
with  another  after  the  vessel  has  been  navigated 
is  one  for  repairs,  and  within  the  Jurisdiction 
of  the  admiralty.     The  L.  B.  X.  93  Fed.  283. 

Services  rendered  on  a  vessel  which,  by  rea.* 
son  of  her  being  wrecked,  has  lost  her  docu- 
ments and  name  in  refitting  and  repairing  her 
for  sea,  are  maritime.  The  Progresso,  46  Fed. 
292. 

The  mere  fact  that  an  uncompleted  and  un- 
finished vessel  has  been  launched  before  ma- 
terials are  furnished  for  her  completion  In  no 
way  fixes  or  determines  her  character.  In  such 
case  the  material  furnished  or  work  performed 
is  in  constructing  the  boat  or  vessel,  and  to 
bring  her  into  existence  as  a  complete  entity. 
Smith  V.  Oregon  Short  Line  &  U.  N.  R.  Co.  24 
Or.  121,  41  Am.  St.  Rep.  838,  32  Pac  1040. 

In  determining  whether  a  contract  to  fur- 
nish materials  for  the  construction  of  a  vessel 
Is  a  maritime  contract  the  test  is  not  the  loca- 
tion of  the  hull,  as  to  being  on  the  ways  or 
afloat,  but  rather.  Was  she  so  far  finished  at 
the  time  that  anything  further  done  ui>on  her 
is,  or  wouid  in  its  nature  be,  maritime?  Wad- 
dell  V.  The  Daisy,  2  Wash.  Terr.  76,  3  Pac.  616. 

But  it  has  been  held  that  contracts  to  com- 
plete work  where  left  unfinished  by  the  builders 
of  a  vessel  after  she  has  been  launched  and  be- 
come capable  of  being  identified  as  a  vessel  are 
maritime.    The  Manhattan^  46  Fed.  797. 

So,  the  Wisconsin  court  held  that  the  ques- 
tion whether  a  contract  to  furnish  materials  to 
a  vessel  is  or  is  not  maritime  depends  upon 
whether  it  relates  directly  to  actual  commerce 
and  navigation.  This  being  the  test,  it  cannot 
be  material  to  the  result  whether  the  contract 
for  the  construction  or  equipment  is  to  be  per- 
formed before  the  hull  is  launched  or  after- 
wards. Thorsen  v.  The  J.  B.  Martin,  26  Wis. 
488,  7  Am.  Rep.  91. 

Before  it  was  established  t^  the  Supreme 
Court  of  the  United  States  that  construction 
contracts  were  not  within  admiralty  Jurisdic- 
tion there  was  quite  a  mass  of  authority  holding 
that  they  were  so. 
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A  contract  to  build  a  vessel  for  use  on  the 
tis^  seas  Is  maritime  within  the  Jurisdiction  of 
ndroiralty.  Read  v.  Hull  of  a  New  Brig,  1 
Story.  244,  Fed.   Cas.  No.  11,609. 

In  Harper  v.  The  New  Brig.  Gilpin,  636,  Fed. 
Cq8.  No.  6,090,  the  court,  upon  the  assumption 
that  a  contract  for  the  building  of  a  ship  was 
maritime,  took  jurisdiction  of  a  suit  which  at- 
tempted to  enforce  a  lien  under  the  state  stat- 
ute. 

A  contract  for  furnishing  labor  and  materi- 
als for  the  construction  of  a  vessel  is  a  mari- 
time contract,  and,  if  a  lien  is  given  therefor 
1)j  the  local  law.  It  may  be  enforced  in  the 
admiralty.  Davis  v.  A  New  Brig,  Gilpin,  473, 
Fed.  Cas.  No.  3,643. 

In  The  Calisto,  2  Ware,  37,  Fed.  Cas.  No. 
1\316,  the  rule  applicable  In  favor  of  a  material 
man  was  assumed  to  be  so  In  case  of  one  who 
furnished  materials  for  the  building  of  the  ves- 
sel. The  court  says  the  fact  that  contracts  of 
sQch  character  are  matters  of  admiralty  and 
maritime  jurisdiction  has  been  too  often  de- 
<ided  to  admit  of  controversy  at  this  day.       ^ 

In  Wicic  V.  The  Samuel  Strong,  Newberry, 
Adm.  187.  Fed.  Cas.  No.  17,607,  it  is  assumed 
that  admiralty  had  jurisdiction  of  a  claim  for 
materials  furnished  in  the  construction  of  a 
Tessel. 

In  Cunningham  v.  Hall,  1  Sprague,  404,  Fed. 
Cas.  No.  3,482,  Sprague,  J.,  took  jurisdiction  of 
«  suit  for  breach  of  a  contract  to  construct  a 
vessel,  bat  upon  appeal  the  action  was  dis^ 
missed  by  the  circuit  court  for  want  of  jurls- 
dietSon. 

In  Boon  v.  The  Hornet,  Crabbe,  429,  Fed. 
C^.  No.  1,640,  Hopkinson,  J.,  intimates  the 
-opinion  that  admiralty  has  jurisdiction  over 
<:ontract8  for  building  ships.  In  that  case  there 
are  expressions  which  would  lead  to  the  con- 
<lasion  tliat  Hopkinson,  J.,  was  of  opinion  that, 
if  a  local  law  gave  a  lien  on  a  vessel  for  any 
<'attse,  it  brought  the  case  within  the  jurisdic- 
tion of  the  admiralty  for  the  enforcement  of  the 
lien ;  but  these  expressions  must  be  regarded  as 
relating  to  the  enforcement  of  a  lien,  and  not 
to  the  acquisition  of  jurisdiction,  for  he  finally 
states  that  It  Is  a  settled  law  of  the  admiralty 
that  no  suit  can  be  maintained  there  unless  on 
a  maritime  contract  for  a  maritime  service,  and 
that,  if  the  case  Is  not  of  that  description,  "this 
court  cannot  hold  jurisdiction  of  it  merely  be- 
cause the  law  of  the  state  gave  a  lien  on  the 
T(>8fiei."  That  *'a  lien  given  by  a  state  law  may 
lie  enforced  by  a  suit  in  rem  in  the  admlraltj^ 
imt  it  must  be  such  a  suit  as  the  admiralty  can 
«^neertain;  in  other  words.  In  cases  where  the 
contract  or  service  Is  maritime,  or  of  the  'ad- 
miralty and  maritime  jurisdiction,'  although 
they  are  not  such  as  would  authorize  a  proceed- 
iag  in  rem  .  .  .  l)ecause  there  was  no  lien 
for  them,  yet,  when  the  state  law  supplies  this 
deficiency,  and  gives  the  lien,  the  court  of  ad- 
miralty will  enforce  It." 

By  the  general  maritime  law  of  the  civilized 
world  a  contract  to  build  a  ship  is  a  maritime 
contract  because  it  has  relation  to  a  ship  as  the 
asrent  or  vehicle  of  comjnerce  upon  navigable 
water.  The  Eliza  Ladd,  3  Sawy.  519,  Fed.  Cas. 
No.  4.364. 

In  The  Hull  of  a  New  Ship,  2  Ware.  203,  I^ed. 
Cas.  No.  6,859,  the  court  enforced  liens  of  ma- 
terial men  for  services  rendered  in  the  con- 
ftrnrtion  of  a  vessel,  which  were  created  by  the 
local  law.  This  must  have  been  on  the  theory 
that  the  contract  was  maritime  In  its  nature, 
66  L.  R.  A. 


for,  if  admiralty  had  no  jurisdiction  of  the 
contract,  the  state  statute  could  not  have  con- 
ferred it.  And  the  court  In  fact  says  that, 
"lieing  maritime  Hens,  there  Is  no  doubt  that 
they  may  be  enforced  by  proceedings  in  ad- 
miralty." 

In  Ludington  v.  The  Nucleus,  2  Am.  Law  J. 
N.  S.  563,  Fed.  Cas.  No.  8,598,  it  was  held  that 
demands  for  materials  furnished,  and  labor  be- 
stowed, in  the  construction  of  vessels  not 
launched  are  within  the  admiralty  jurisdiction, 
and  may  be  enforced  against  the  vessel  when 
the  local  law  gives  a  Hen,  provided  they  are 
destined  for  maritime  business  upon  the  high 
seas  or  tide  waters.  But,  the  case  involving 
the  construction  of  a  vessel  for  use  upon  the 
lakes,  It  was  held  that  there  was  no  jurisdic- 
tion either  upon  general  principles  of  maritime 
law  or  under  the  act  of  Congress  of  1845. 

In  Farm  lee  v.  The  Charles  Mears,  Newberry, 
Adm.  197,  Fed.  Cas.  No.  10,766,  it  is  said  that 
all  jurists  agree  that  contracts  for  the  building 
of  ships  stand  upon  precisely  the  same  ground 
as  contracts  for  repairing,  supplying,  and  navi- 
gating them.  They  are  maritime  contracts  for 
maritime  service,  and  the  admiralty  jurisdiction 
as  rightfully  attaches  in  the  one  case  as  the 
other. 

However  in  a  very  early  case  it  was  held  that 
admiralty  has  no  jurisdiction  of  a  contract  for 
building  a  vessel.  Clinton  v.  The  Hannah,  Bee, 
419,  Fed.  Cas.  No.  2,898.  The  court  says  the 
contract  of  shipwrights  Is  made  with  persons 
whom  they  know,  or  ought  to  know ;  their  serv- 
ices are  all  executed  within  the  body  of  a 
county  and  mostly  on  dry  land  above  high- 
water  mark ;  their  wages  have  no  reference  to 
a  voyage  performed,  or  to  l>e  performed;  the 
shipwrights  have  no  interest  or  concern  what- 
ever In  the  vessel  after  she  is  on  float  and  the 
merchant  hath  paid  for  her;  and,  lastly,  the 
practice  of  former  times  doth  not  justify  ad- 
miralty taking  jurisdiction  of  these  suits. 

When  tliat  decision  was  made,  however,  the 
court  had  not  escaped  from  the  Influence  of  the 
common-law  decisions. 

Contracts  for  construction  and  furnishing  ma- 
terials before  launching  are  nonmaritime  on  the 
theory  that,  If  the  admiralty  had  jurisdiction, 
it  was  not  exclusive.  Globe  Iron  Works  Co.  v. 
The  John  B.  Ketcham,  100  Mich.  583,  43  Am. 
St.  Rep.  464,  69  N.  W.  247. 

In  The  Manhattan,  46  Fed.  797,  Han  ford,  J., 
says,  If  there  is  any  reason  for  a  distinction' 
between  contracts  for  building  vessels  and  those 
for  repairing  them,  other  than  the  mere  fact 
that  it  exists  because  the  courts  have  created 
It  by  their  arbitrary  decisions.  It  is  to  be  found 
in  this :  That  a  maritime  contract  is  defined 
to  be  one  having  reference  to  commerce  and 
navigation.  The  particular  element  essential 
to  give  It  a  maritime  character  is  direct  con- 
nection with  commercial  transactions  or  navi- 
gation ;  and  such  connection  is  lacking  in  a  con- 
tract to  create  a  new  ship,  or.  If  not  lacking 
entirely,  it  is  remote  and  contingent,  so  that 
it  Is  not  perceptible  at  the  time  the  contract 
goes  into  effect  as  a  binding  obligation. 

Ri'pairiny  and  outfitting. 

After  the  vessel  has  been  completed  and  is 
ready  to  enter  upon  her  work,  contracts  to  sup- 
ply her  with  necessary  articles  or  provisions 
for  her  use  or  safety,  or  for  the  prosecution  of 
her  voyage,  or  to  rej^air  her  in  case  she  be- 
comes disabled,  are  teld  to  be  of  a  maritime 
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nature,  and,  therefore,  to  be  within  the  juris- 
diction of  admiralty.  The  language  of  the 
Supreme  Court  of  the  United  States  has  been 
broad  enough  to  include  all  contracts  of  this 
class  regardless  of  where  they  arose. 

Ju  The  General  Smith.  4  Wheat.  438,  4  L.  ed. 
600.  it  is  said :  "No  doubt  is  entertained  by  this 
court  that  the  admiralty  rightfully  possessed 
a  general  jurisdiction  in  cases  of  material 
men." 

In  Peyronx  v.  Howard,  7  Pet.  324,  8  L.  ed. 
700i  which  was  a  proceeding  in  rem  to  en- 
force payment  for  materials  and  labor  furnished 
in  the  repair  of  a  ship,  the  court  says  it  is  a 
maritime  contract,  and.  If  the  service  is  to  be 
performed  In  a  place  within  the  jurisdiction  of 
the  admiralty,  and  a  lien  is  given  by  the  local 
statute,  the  United  States  admiralty  court  has 
Jurisdiction.  The  court  goes  on  to  say  that  in 
The  General  Smith  it  la  decided  that  the  ju- 
risdiction of  the  admiralty  In  such  cases  where 
The  repairs  are  upon  a  domestic  vessel  de- 
pends upon  the  local  law  of  the  state.  Where 
the  repairs  have  been  made,  or  necessaries  fur- 
nished, to  a  ship  In  a  port  of  another  state,  to 
which  she  does  not  belong,  the  general  maritime 
law  gives  a  lien  on  the  ship  as  security,  and  the 
party  may  maintain  a  suit  in  the  admiralty  to 
enforce  his  right.  In  case  of  a  domestic  vessel, 
if  the  local  law  gives  a  lien,  It  may  be  enforced 
in  the  admiralty;  but  the  further  condition  Is 
made,  that  the  place  where  the  repairs  are 
made  must  be  within  the  ebb  and  flow  of  the 
tide  so  as  to  be  within  the  admiralty  jurisdic- 
tion ;  80  that  it  would  seem  that  to  give  ad- 
miralty jurisdiction  not  only  the  contract  must 
be  maritime,  but  it  must  have  been  performed 
within  the  ebb  and  flow  of  the  tide. 
/  In  The  Virgin  v.  Vyfhlus,  8  Pet.  538,  8  L.  ed. 
riOSO,  It  is  said  that  in  foreign  countries  sup- 
Iplles  and  advances  for  repairs  and  necessary  ex- 
'penditures  of  the  ship  constitute,  by  the  gen- 
eral maritime  law,  a  valid  lien  on  the  ship, — 
a  lien  which  might  be  enforced  in  our  courts 

fof  admiralty. 
And  the  rule  is  that  jurisdiction  exists  over 
contracts  for  either  labor  or  supplies.  The 
Jerusalem,  2  Gall.  345,  Fed.  Cas.  No.  7,294; 
The  Electron,  48  Fed.  68« ;  Yose  v.  Cockcroft, 
44  N.  Y.  415 ;  Poole  v.  Kermit,  69  N.  Y.  564 ; 
The  Iris,  40  C.  C.  A.  301,  100  Fed.  104;  Zane 
V.  The  President,  4  Wash.  C.  C.  453,  Fed.  Cas. 
No.  18,201. 

All  contracts  for  furnishing  or  refitting  ves- 
sels are  of  a  maritime  character,  and  may  be 
prosecuted  in  a  court  of  admiralty  and  mari- 
time jurisdiction,  either  in  rem  against  the 
vessel,  or  in  personam  against  those  liable  to 
pay.  In  case  the  necessaries  are  supplied  in  the 
home  port,  so  that  no  lien  exists,  an  action 
in  personam  may  be  maintained.  The  Stephen 
\llen,  Blatchf.  ft  H.  176,  Fed.  Cas.  No.  13,.361. 
/  This  broad  jurisdiction  has  not  been  estab- 
(lished  without  some  dissent. 

In  The  A.  R.  Dunlap,  1  Low.  Dec.  356.  Fed. 
Cas.  No.  613,  It  is  said  that  the  contracts  of 
material  men  are  not  really  maritime, — at 
leaut  many  of  them  are  not;  they  are  in  their 
reason  and  origin  much  more  like  those  of  an 
unpaid  vendor  than  like  an  ordinary  maritime 
Hen. 

And  in  Gardner  v.  New  Jersey,  1  Pet.  Adm. 
223,  Fed.  Cas.  No.  5,233,  it  is  held  that  claims 
cannot  be  paid  out  of  money  in  the  registry  of 
the  court,  unless  they  were  Hens  upon  the  ship. 
But  it  is  said  that  claims  of  material  men  for 
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I  supplies  furnished  the  ship  are  within  the  Ju- 
I  risdictlon  of  the  admiralty,  and  constitute  a 
I  lien  on  the  ship. 

L'ntil  it  was  perceived  that  the  Jurisdiction 

depended    on    the    maritime    character    of    tbe 

I  transaction,  and  not  on  the  existence  of  Hen,  the 

I  place  where  the  ship  was  to  be  employed,    or 

other  fortuitous  circumstance,   there  are  some 

discordant  voices.     Thus,  the  question  whether 

the  contract  was  to-  be  performed  on   land   or 

water  has  been  regarded  as  material  in  a   few 

I  cases. 

I      Work  done  upon  a  vessel  in  dry  dock  In  scrap- 
i  Ing  her   bottom   preparatory   to   copperlmp    ber 
is  not  of  a  maritime  character  within  the   ju- 
risdiction of  admiralty.    Bradley  v.  Bolles.  Ahi». 
Adm.  569,  Fed.  Cas.  No.  1,773. 

A  contract  for  tbe  repair  of  a  vessel  in  a 
ship  yard  is  not  maritime,  so  that  admiralty 
has  no  Jurisdiction  of  an  action  for  injarios 
to  it  through  negligence  in  hauling  it  out  nf 
the  water.  Random  v.  Mayo,  3  Blatchf.  Tu. 
Fed.  Cas.  No.  11,571,  Aflirmlng  Fed.  Cas.  Nd. 
11,571a,  where  a  distinction  is  made  between 
a* claim  for  labor  or  repairs  actually  perform»*<l 
and  the  breach  of  an  executory  contract  for 
their  performance;  the  court  saying  that  a  ship- 
wright who  has  made  repairs  on  a  vessel  has  a 
remedy  in  admiralty  because  he  has  contributed 
to  the  navigability  and  employment  of  the  ve:«- 
sel.  But  the  converse  neither  logically  nor 
legally  holds  true,  that  the  owners  acquire  a 
maritime  contract  In  the  engagement  of  the 
shipwright  to  perform  the  work,  and  that, 
therefore,  admiralty  had  no  Jurisdiction  of  a 
claim  for  injuries  caused  by  delay  in  the  per- 
formance of  the  work,  or  by  the  breaking  of  the 
chain  by  which  the  ship  was  haaled  out  of  the 
water  so  that  the  ship  slipped  back  and  was 
sunk. 

But  the  doctrine  of  those  cases  coald  not  be^ 
maintained,  and  It  was  subsequently  held  that 
admiralty  has  jurisdiction  of  a  claim  by  an 
owner  of  a.  ship  yard  for  services  raidered  in 
hauling  the  vessel  onto  the  ways,  and  for  use  , 
of  them  while  she  Is  being  repaired  by  another  ' 
person.  Wortman  v.  Grifilth,  3  Blatchf.  528.-^ 
Fed.  Cas.  No.  18,057.  The  court  says  there  is 
no  doubt  that  in  cases  where  the  ship  master 
owning  the  ship  yard  and  apparatus  Is  employed 
to  make  the  repairs  the  service  in  question  en- 
ters into  and  becomes  a  part  of  the  contract, 
and  is  thus  the  appropriate  subject  of  admiralty 
jurisdiction.  And  the  question  is  whether  there 
is  any  well-founded  distinction  between  a  trans- 
action of  that  character  and  the  present  ono. 
Nelson,  J.,  says :  "I  do  not  go  Into  the  ques- 
tion whether  this  is  a  contract  made,  or  a 
service  rendered,  on  the  land  or  on  the  water. 
.  .  .  I  have  not  much  respect  for  this  and 
other  like  distinctions  that  have  8ometime*% 
been  resorted  to  for  the  purpose  of  ascertaining; 
when  tbe  admiralty  has,  and  when  it  has  not, 
jurisdiction.  The  nature  and  character  of  tho 
contract  and  of  the  service  have  always  ap- 
peared to  me  to  be  sounder  guides  for  determin- 
ing the  question." 

The  early  impression  that  admiralty  had  to 
do  only  with  the  tide  caused  some  expressions 
in  the  declFtons  tending  to  indicate  that  therf 
was  no  jurisdiction  in  case  the  vessel  was  not 
employed  on  tide  water. 

Admiralty  Jurisdiction  does  not  extend  to  con- 
tracts relating  to  a  vessel  wholly  engaged  in  the 
Internal  commerce  of  a  state,  such  as  contracts 
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for  Fappltes  and  repairs  furnished  to  a  canal 
boat.    Frallck  t.  Betts,  13  Hon,  632. 

Admiralty  has  no  jurisdiction  of  a  suit  to 
<?0Djpel  payment  for  supplies  furnished  to  a  res- 
»«l  engaged  in  merely  internal  trade.  Ma^ire 
T.  Card,  21  How.  248,  16  L.  ed.  118;  Eloach 
T.  C'liapman*  22  How.  129»  16  L.  ed.  294. 

But  It  was  also  held  that,  if  repairs  to  a 
domestic  yessel  fit  her  for  the  navigation  of 
the  sea,  the  contract  Is  maritime,  and  adml* 
ralty  jurisdiction  is  not  defeated  by  the  fact 
that  the  Tessel  is  actually  employed  in  com- 
merce within  the  state.  Reppert  ▼.  Robinson, 
Taney,  492,  Fed.  Cas.  No.  11,703. 

So,  in  order  to  ^ve  admiralty  jurisdiction 
oTer  a  contract  for  supplies  to  a  domestic  ship, 
It  must  be  shown  that  the  vessel  was  intended 
for  use  on  the  high  seas,  and  that,  therefore, 
the  contract  was  maritime  in  Its  nature.  There>- 
foie  It  has  no  jurisdiction  of  an  action  for 
materials  furnished  and  labor  done  In  hauling 
a  canal  boat  out  of  the  water  and  repairing 
her.  although  the  worlc  was  done  at  a  point 
where  the  tide  ebbed  and  flowed.  Boon  v.  The 
Hornet,  Crabbe,  429,  Fed.  Cas.  No.  1,640. 

Bat  admiralty  has  jurisdiction  of  supplies 
furnished  a  steamer  at  the  port  at  which  she 
is  enrolled,  when  she  is  plying  upon  tide  wa- 
ter  from  that  port  to  one  in  another  state  where 
her  owners  reside.  The  Mist  v.  Martin,  41  Ala. 
712. 

In  Tboms  t.  Southard,  2  Dana,  475,  26  Am. 
Dec.  467.  admiralty  was  held  to  have  jurisdic* 
tlon  of  a  suit  for  supplies  furnished  In  a  for- 
eign port  within  the  ebb  and  flow  of  the  tide. 

And  that  case  was  followed  In  Case  v.  Wool- 
ley,  6  Dana,  17,  32  Am.  Dec.  54. 

Bat  after  the  tide  was  discarded  as  a  test 
of  admiralty  jurisdiction  these  decisions  and 
expressions  became  obsolete,  except  so  far  as 
they  applied  to  vessels  employed  on  waters 
▼hich  did  not  constitute  navigable  waters  of 
the  United  SUtes. 

Wherever  an  admiralty  Hen  exists  admiralty 
hu  jurisdiction  to  enforce  It.  Since  such  lien 
bas  always  been  held  to  exist  in  case  of  re- 
pairs or  supplies  furnished  to  foreign  vessels, 
wch  contracts  hare  always  been  held  to  be 
within  admiralty  jurisdiction. 

Where  repairs  have  been  made,  or  necessaries 
fumlsbed,  to  a  foreign  ship,  or  to  a  ship  In  a 
port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil 
law,  gives  the  party  a  Hen  on  the  ship  itself 
for  his  secnrity,  and  he  may  well  maintain  a 
«iilt  in  rem  in  the  admiralty  to  enforce  his  right. 
The  General  Smith,  4  Wheat.  488,  4  L.  ed.  609. 

With  reference  to  Ramsay  v.  Allegre,  12 
Wheat.  611,  6  L.  ed.  746,  Mr.  Justice  Story 
says.  In  Andrews  v.  Wall,  3  How.  568,  11  L.  ed. 
729:  It  is  within  my  own  personal  knowledge 
that  alt  the  judges  of  the  court,  except  one,  at 
that  time  concurred  in  the  opinion  that  the  case 
was  one  of  a  maritime  nature,  within  the  ju- 
riadictlon  of  the  admiralty. 

In  The  Aurora,  1  Wheat.  96,  4  L.  ed.  45,  it 
is  said  that  it  is  undoubtedly  true  that  material 
QMn  and  others,  who  furnish  supplies  to  a  for- 
eign ship,  haye  a  lien  on  the  ship,  and  may 
proesed  in  admiralty  to  enforce  it. 

Necessities  furnished  a  vessel  in  a  foreign 
port  give  a  right  to  a  Hen  upon  her,  which  may 
W  enterced  in  the  admiralty.  The  Stephen 
Allen,  Blatchf.  &  H.  175,  Fed.  Cas.  No.  18,361  ; 
The  Chusan,  2  Story,  460,  Fed.  Cas.  No.  2,717 ; 
The  Halerama,  10  Wall.  204,  19  L.  ed.  941; 
«6  L.  R.  A. 


North  V.   The   Eagle,   Bee,    78,    Fed.    Cas.    No. 
10,309. 

And  the  rule  applies  to  supplies  furnished  the 
vessel  In  a  port  of  a  state  other  than  where 
she  belongs.  Whitiock  v.  Thales,  20  How.  l*r. 
447,  Fed.  Cas.  No.  17,578. 

When  It  Is  remembered  that  the  jurisdiction 
depends  on  the  character  of  the  contract,  and 
not  on  the  existence  of  the  lien,  no  difficulty  is 
experienced  In  upholding  the  jurisdiction,  even 
in  case  of  supplies  or  repairs  furnished  a  domes- 
tic yessel  In  her  home  port.  And  such  rule 
finally  prevaHed. 

Admiralty  has  jurisdiction  of  a  contract  to 
furnish  supplies  or  repairs  to  a  domestic  vessel. 
Turner  v.  Beacham,  Taney,  583,  Fed.  Cas.  No. 
14.252;  Portland  Butchering  Co.  v.  The  Wil- 
lapa,  25  Or.  71,  84  Pac.  689;  The  Petrel  v. 
Dumont,  28  Ohio  St  602,  22  Am.  Rep.  307; 
Murphey  v.  Mobile  Trade  Co.  49  Ala.  4.30; 
Schuchardt  v.  The  Angellque,  Fed.  Cas.  No. 
12,483b;  Bird  v.  The  Josephine,  39  N.  Y.  24; 
Raymond  v.  The  Kllcn  Stewart,  5  McLean,  269, 
Fed.  Cas.  No.  11,594. 

That  the  state  statute  gives  a  remedy  to 
enforce  a  lien  for  materials  furnished  In  the 
repair  of  a  domestic  vessel,  in  the  nature  of  a 
bill  in  equity  to  foreclose  a  mortgage,  does  not 
deprive  admiralty  of  jurisdiction  of  the  pro- 
ceeding, or  entitle  the  state  court  to  entertain 
It.     Pelham  t.  The  B.  F.  Woolsey,  3  Fed.  457. 

The  Idea  that  a  Hen  was  necessary  to  th^ 
jurisdiction,  and  that,  ihergfore,  ^IO■Th^IsdIctlon^ 
existed  in  case  of  supplies  to  domestic  vessels,  i 
appears  very  prominently  In  a  few  early  case^ 

Admiralty  has  no  Jurisdiction  of  a  claim  on  a 
contract  for  repairs  made  at  a  place  where  the 
owner  Is  represented  by  an  agent  with  funds. 
Prltchard  v.  The  Lady  Horatia,  Bee,  167,  Fed. 
C^as.  No.  11,438. 

There  Is  no  Hen  for  repairs  upon  a  domestic 
ship  which  will  bring  the  case  within  the  ju- 
risdiction of  admiralty.  .  Even  though  the  own- 
ers are  nonresidents.  If  the  .supplies  are  fur- 
nished when  the  ship  Is  not  on  a  voyage,  ad- 
miralty has  no  jurisdiction.  Shrewsbury  v. 
The  Two  Friends,  Bee,  488,  Fed.  Cas.  No. 
12,819. 

An  account  for  provisions  furnished  the  com- 
mander of  a  vessel,  or  for  articles  for  her  use 
when  not  on  a  voyage,  or  In  a  foreign  port,  is 
not  within  the  admiralty  jurisdiction.  Bains 
V.  The  James.  &  Catherine,  Baldw.  544,  Fed. 
Cas.  No.  756.  The  court  says,  with  reference 
to  the  claim  before  it,  that  the  contract  Is  to  be 
performed  on  land,  the  credit  Is  not  given  or 
accepted  on  express  pledge  of  the  ship.  It  pre- 
sents no  one  feature  of  a  marine  contract  or  a 
maritime  attribute  or  quality  to  which  any 
part  of  admiralty  or  maritime  law  can  apply. 
The  court  further  says  that,  since  the  extension 
of  admiralty  jurisdiction  beyond  the  line  es- 
tablished In  England  Is  necessarily  a  depriva- 
tion of  the  right  of  trial  by  jury,  and  a  substi- 
tute of  the  civil  for  the  common  law  in  ca^es 
cognizable  only  by  the  latter  In  1774,  any  con- 
struction which  will  give  the  terms  ''admiralty" 
and  "maritime  jurisdiction**  a  more  expanded 
meaning  than  the  terms  had  In  England  must 
be  rejected.  And  that  the  7th  Amendment  of 
the  Federal  Constitution,  preserving  the  right 
of  trial  by  jury,  applied  to  all  cases  and  suits 
which  the  common  law  recognizes  among  its  old 
and  settled  proceedings.  In  which  legal  rights 
are  to  be  ascertained  and  legal  remedies  ad- 
min Isterea. 
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And  when.  Just  after  Justice  Story's  death, 
the  Supreme  Court  of  the  United  States  seemed 
about  to  retrace  its  steps  on  the  question  of 
jurisdiction,  and  held  that  a  lien  was  necessary 
to  uphold  the  jurisdiction ;  and  when  in  Pratt 
V.  Reed,  19  How.  359,  15  L.  ed.  660,  it  held 
that  to  create  a  lien  on  a  vessel  for  supplies 
within  the  jurisdiction  of  admiralty  there  must 
have  been  circumstances  of  pressing  necessity 
for  supplies  and  repairs  and  implied  hypotheca- 
tion to  procure  them ;  and  when,  furthermore, 
it  altered  the  12th  admiralty  rule, — it  seemed 
about  to  abandon  jurisdiction  over  contracts  for 
supplies  to  domestic  vessels;  and  several  state 
courts  and  some  lower  Federal  courts  held  that 
the  jurisdiction  did  not  exist. 

In  Merrict  v.  Sackett,  12  Law  Rep.  511,  Fed. 
Cas.  No.  9,484,  it  was  held  that  jurisdiction 
of  suits  in  personam  for  materials  furnished  to 
domestic  vessels  was  taken  from  the  admiralty 
courts  by  practice  rule  12,  which  permitted  a 
suit  in  retn  or  in  personam  in  case  of  supplies 
to  a  foreign  vessel,  and  provided  that  "the  like 
proceedings  in  rem  shall  apply  in  cases  of  do- 
mestic ships  where,  by  the  local  law,  a  lien  la 
given  to  material  men  for  supplies,  repairs,  or 
other  necessaries.*'  Th«  court  said,  with  re- 
spect to  materials  furnished  to  a  vessel  In  her 
borne  port,  it  is  to  be  observed  that  it  is  only 
by  virtue  of  the  lien  given  by  the  state  law  that 
the  admiralty  jurisdiction  is  held  to  attach. 
The  ground  on  which  the  doctrine  rests  la  that, 
while  the  lien  given  by  the  local  law  la  to  be 
regarded  as  In  Its  nature  maritime,  and  there- 
fore fit  to  be  enforced  by  admiralty  process,  yet, 
that  no  lien  is  given  by  the  general  maritime 
law ;  the  contract  being  but  the  ordinary  per- 
sonal transaction  between  parties  residing  in 
the  same  place,  and  the  exigencies  of  commerce 
not  requiring  that  any  lien  shall  be  Implied. 
Would  It  be  absurd,  then,  to  hold  the  con- 
tract to  be  one  with  which  the  maritime  law 
has  no  especial  concern,  and  which,  therefore, 
confers  no  right  to  resort  to  a  maritime  court 
for  its  enforcement? 

A  contract  to  furnish  a  steamboat  with  ma-^ 
terials  or  repairs  Is  not  maritime.     Averill  v./ 
The  Alabama  Belle,  20  La.  Ann.  432.    This  rul- 
ing was  made  on  the  authority  of  People's  Ferry 
Co.  V.  Beers,  20  How.  393,  15  L.  ed.  961. 

So,  contracts  for  equipment  and  outfit  of  a 
boat  at  her  home  port  are  not  maritime. 
Mitchell  V.  The  Magnolia,  45  Mo.  67;  Peish  v. 
The  Magnolia,  45  Mo.  69;  Soutliem  Dry  Dock 
Co.  V.  Gibson,  22  La.  Ann.  623. 

And  the  state  can  take  jurisdiction  of  a  suit 
for  supplies  furnished  at  the  home  port.  Caven- 
der  V.  The  Fanny  Barker,  40  Mo.  235 ;  Boylan 
▼.  The  Victory,  40  Mo.  252;  Uogan  v.  The 
Minnie,  40  Mo.  265. 

Contracts  for  repairs  and  supplies  in  a  home 
port  do  not  imply  a  lien  on  the  vessel,  and  are 
not  maritime  within  the  jurisdiction  of  the 
court  of  admiralty.  The  Hyatt  v.  Reitz,  4 
Bush,  395. 

A  contract  to  furnish  supplies  to  a  vessel  in 
her  home  port  is  not  in  its  nature  and  of  neces- 
sity maritime.  Williamson  v.  Uogan,  46  111. 
505. 

Admiralty  has  no  jurisdiction  in  rem  of  a 
contract  for  supplies  furnished  a  domestic  ves- 
sel if  no  lien  is  given  by  the  local  law.  The 
Celestine,  1  BIss.  1,  Fed.  Cas.  No.  2,541. 

In  The  Cabarga,  3  Blatchf.  75,  Fed.  Cas. 
No.  2,276,  Reversing  Fed.   Cas.  No.   7,038.  the 


enforce  a  lien  for  the  price  of  boats  which  ha<t 
been  ordered  by  the  master  for  the  use  of  the^ 
vessel,  but  which  he  had  refused  to  accept 
when  tendered,  on  the  ground  that  the  ship  wa& 
not  bound  by  the  contract,  said  that  the  libel- 
lant  is  not  without  a  remedy,  since  the  mastc^r 
is  liable  for  any  damages  the  libellant  may  have 
sustained  from  breach  of  the  contract,  as  is  also 
the  owner  if  the  master  is  acting  within  the 
scope  of  his  authority;  but  the  court  does  not 
intimate  whether  the  liability  must  be  enforced 
at  common  law,  or  whether  the  admiralty  court 
could  take  jurisdiction  of  the  suit. 

But  the  Supreme  Court  recovered  from    it  A 
temporary  lapse,  and  held  that  a  contract  to  \ 
repair  a  domestic  vessel  is  of  a  maritime  nature./ 
of  which  the  admiralty  court  has  jurisdiction; 
but,  there  being  no  lien  under  the  general  mariy 
time  law,  the  proceeding  must  be  in  personam, \ 
and  not  in  retn,  notwithstanding  the  local  stat- J 
utes  give  a  Hen  upon  the  vessel  since  the  change^ 
in    the   12th    admiralty    rule.      But,    the    rule 
being  a  matter  of  practice,  and  not  of  jurisdic- 
tion, the  court  may  allow  cases  which   began 
as  suits  in  rem  before  the  change  of  the  rule  t<» 
proceed  to  termination.     The  St.  I^wrence.  l 
Black,  522,  17  L.  ed.  180. 

And  subsequently  it  said  that  a  contract  for 
supplies  for  the  repair  of  a  domestic  vessel  is 
a  maritime  contract,  and  the  admiralty  rule  has- 
been  again  amended  so  as  to  permit  the  admi- 
ralty court  to  enforce  a  Hen  for  such  supplies 
as  given  by  the  local  law.  The  Lottawanna,  21 
Wall.  558,  22  L.  ed.  654.  ^ 

So  that  now  It  la  settled  that  the  oontractV 
of  domestic  material  men  Is  a  maritime  con- 
tract of  admiralty  jurisdiction,  and  may  be  en- 
forced In  the  admiralty  by  a  suit  in  personam. 
The  Harrison,  2  Abb.  (U.  8.)  74 ;  Jatte  v.  ^ 
Davis,  47  Fed.  592;  Bndner  v.  Greco,  3  Fed^ 
411.  "^  ^ 

And  finally,  the  Supreme  Court  held  that  a  \. 
len  given  by  a  state  statute  upon  a  vessel  for 
repairs  made  la  her  home  port  under  a  con- 
tract with  the  owner  or  his  agent  cannot  be- 
enforced  against  her  by  proceedings  in  the  na- 
ture of  admiralty  process  in  rem  in  the  state 
court,  since  the  contract  and  lien  are  maritime, 
and  the  jurisdiction  of  the  Federal  courts  or 
admiralty  is  exclusive.  The  Glide,  107  U.  S. 
^606,  42  L.  ed.  296,  17  Sup.  Ct.  Rep.  930.  ^ 

The  furnishing  of  materials  and  supplies  to 
a  domestic  vessel  Is  a  maritime  contract  for 
which  a  lien  may  be  given  by  the  local  law  and 
enforced  in  the  admiralty;  but,  in  order  to  be 
entitled  to  enforce  the  lien,  the  claimant  must 
bring  itself  strictly  within  the  terms  of  the 
statute  creating  it.  The  Edith,  11  Blatchf.  451, 
Fed.  Cas.  No.  4,283,  Affirmed  in  94  U.  S.  518, 
24  L.  ed.  167,  Amrming  5  Ben.  432,  Fed.  Cas. 
No.  4.282.  The  circuit  court,  however,  held 
that  the  statute  in  that  case  was  void  because  it 
attempted  to  create  a  remedy  enforceable  in 
the  state  courts  not  according  to  the  proceed- 
ings at  common  law. 

Admiralty  had  jurisdiction  of  a  suit  by  one 
who  lends  money  to  be  expended  in  repairing 
a  vessel  or  furnishing  her  for  her  voyage,  to 
recover  the  amount  advanced.  Davis  ▼.  Child. 
2  Ware.  78,  Fe6.  Cas.  No.  3,628. 

And  admiralty  has  jurisdiction  of  a  suit  ttv 
recover  money  borrowed  in  a  foreign  port  by 
the  master  to  repair  damage  done  to  the  vessel 
on  the  high  sea.  Bulgin  v.  The  Rainbow,  Bee,. 
116,   Fed.  Cas.   No.  2,116. 


court,  in  dismissing  a  libel  against  a  vessel  to  1      But,  since  the  court  has  no  jurisdiction  over 
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BBttera  of  account,  the  obligation  of  a  ship- 
owner to  repay  mcmey  laid  out  by  his  agent  in 
payment  for  repairs,  supplies,  and  advertising 
of  the  boat  is  not  maritime  in  its  nature  so  as 
to  give  admiralty  jurisdiction  of  it.  Minturn 
T.  Uaynard,  17  How.  477,  15  L.  ed.  235. 

The  taking  of  a  dueblU  for  the  price  of  repairs 
made  to  a  domestic  yessel  does  not  take  them 
oat  of  admiralty  jurisdiction,  unless  by  the  local 
law  it  extinguishes  the  original  contract.  Rep- 
pert  T.  Robinson,  Taney,  402,  Fed.  Cas.  No. 
11,703. 

That  a  vessel  Is  altered  as  well  as  repaired 
does  not  deprive  the  contract  of  its  maritime 
character.  Pelham  y.  The  B.  F.  Woolsey,  3  Fed. 
457. 

A  contract  to  famish  supplies  for  the  use  of 
a  vessel  while  at  sea  is  maritime,  although  at 
the  time  it  is  made  the  vessel  is  not  launched. 
The  Hiram  R.  Dixon,  33  Fed.  297. 

But  there  is  no  jurisdiction  of  a  contract  to 
famish  the  owners  of  a  line  of  vessels  all  the 
supplies  they  may  need  within  a  year,  whenever 
they  shall  be  In  the  i>ort  where  the  supplies  are 
to  be  furnished.  Oiefenthal  v.  Hamburg  Amer- 
ikaniscbe  Packetfahrt  Actlen-Gesellschaft,  46 
Fed.  397. 

In  order  to  bring  the  case  within  the  admi- 
ralty jurisdiction,  it  would  seem  that  the  vessel 
must  be  engaged  in  commerce  and  navigation, 
or  at  leaat  In  aiding  them. 

Therefore,  a  contract  to  furnish  coal  to  a 
barge  which  la  engaged  in  removing  soil  from 
under  the  water,  not  to  improve  navigation,  but 
to  make  land  on  the  shore,  is  not  maritime.  R€ 
Hydraulic  Steam  Dredge  No.  1,  25  C.  C.  A.  628, 
53  U.  8.  App.  211,  80  Fed.  546. 

So,  the  authority  of  The  Pioneer,  30  Fed.  206, 
holding  that  a  steam  dredge  is  a  vessel  subject 
to  a  maritime  lien  for  supplies.  Is  doubted  In 
MnellerweisBe  v.  Pile  Driver  E.  O.  A.  69  Fed. 
1005. 

So,  there  Is  no  jurisdiction  of  a  contract  for 
npplles  famished  to  a  craft  which  is  not  with- 
bt  the  admiralty  cognisance,  such  as  a  pile 
driver.    Ibid, 

So,  It  haa  been  held  that  repairs  and  sup- 
plies furnished  to  a  vessel  while  she  is  lying 
in  her  home  port  to  receive  alterations  and  fit 
her  for  a  new  employment  are  not  within  the 
jurisdiction  of  admiralty.  The  Island  City,  1 
Low.  Dec  375,  Fed.  Cas.  No.  7,109. 

But  the  mere  fact  that  the  vessel  Is  a  barge 
does  not  destroy  the  jurisdiction.  Aitcheson  v. 
Endless  Chain  Dredge,  40  Fed.  253;  The  Ala- 
bama, 19  Fed.  544. 

A  contract  for  the  repair  of  a  scow  used  in 
carrying  ballast  to  and  from  vessels,  and  pro- 
pelled by  steam  tugs,  is  maritime.  Endner  v. 
Ureco,  3  Fed.  411. 

2.  Charier  parties  and  carriage  oontraots. 

When  the  vessel  has  been  made  ready  for  em- 
ployment, and  commences  to  make  contracts  to 
carry  out  the  purpose  of  Its  existence,  the  ques- 
tion arises  as  to  how  far  they  are  within  the 
/jurisdiction    of    admiralty.    The    general    rule 
/seems  to  be  that  such  jurisdiction  extends  to 
I  all  contracts  for  the  employment  of  tfig-fe^ip  in 
commerce  or  navigation  on  pumjc 
"which  are  witnin  the  Jurlsdlc- 

iw;~vigifgjda  ot  Jtbe 

_pe  givflrto  them.  And  first, 
with  reference  to  a  charter  pariy  where  the 
contract  Is  to  transfer  the  use  of  the  entire 
ship  to  the  charterer.  Of  this  class  of  con- 
66  L.  R.  A* 


tracts  admiralty  has  jurisdiction  whether  they- 
are  denominated  charter  parties  or  the  fact» 
make  them  such. 

A  charter  party  Is  a  maritime  contract,  and 
as  between  the  parties  to  it,  a  court  of  ad- 
miralty has  Jurisdiction  to  determine  the  obli- 
gations arising  therefrom i  and  whether  they 
have  been  violated.  Peterson  v.  Dakln,  31  Fed. 
682;  Prentice  v.  United  States  &  C.  A.  S.  S. 
Co.  58  Fed.  702;  The  Flfeshire,  11  Fed.  743; 
The  Volunteer,  1  ^Sumn.  551,'  Fed.  Cas.  No. 
16,991;  The  Alberto,  24  Fed.  381;  Arthur  v. 
The  Cassius,  2  Story,  81,  Fed.  Cas.  No.  .'>64. 

The  charter  of  a  vessel  not  in  existence,  but 
to  be  built,  is  maritime.  Dumois  v.  The  Bara- 
coa,  44  Fed.  102. 

Admiralty  has  jurisdiction  of  a  breach  of  con- 
tract for  the  use  of  a  steamboat  for  excursion- 
trips  upon  tide  water,  the  contracts  possessing 
all  the  legal  characteristics  of  a  charter  party. 
Marshall  v.  Plerrez,  9  Ben.  39,  Fed.  Cas.  No. 
9,130. 

Admiralty  has  jurisdiction  of  a  contract  by 
which  the  owner  of  a  boat  agrees  to  put  another 
in  possession  of  it,  who  is  to  run  it,  pay  its  ex- 
penses, and,  after  the  payment  of  certain  speci- 
fied claims,  among  which  is  a  sum  for  the  use 
of  the  vessel,  divide  the  profits  between  the 
two ;  the  whole  contract  being  in  effect  merely 
a  charter  party.  Ward  v.  Thompson,  Newberry,. 
Adm.  95,  Fed.  Cas.  No.  17,162. 

Admiralty  has  jurisdiction  of  a  suit  to  re- 
cover back  money  alleged  to  have  been  wrong- 
fully paid  under'  a  charter  party;  the  court 
saying,  between  the  respective  parties  to  such- 
instrument  a  court  of  admiralty  has  jurisdic- 
lion  to  determine  all  the  obligations  arlslng- 
t hereon.  Blue  Star  S.  8.  Co.  v.  Keyser,  81  Fed. 
507. 

A  contract  for  the  use  of  a  barge  at  a  stipu- 
lated rate  is  cognizable  in  admiralty,  so  that  it 
may  entertain  a  suit  for  the  stipulated  com- 
pensation for  the  time  the  barge  is  in  use.  The- 
Dick  Keys,  1  Biss.  408,  Fed.  Cas.  No.  3,898. 

Admiralty  has  jurisdiction  of  a  suit  to  re- 
cover from  the  charterer  for  injury  to  a  scow. 
Dailey  v.  New  York,  128  Fed.  796. 

Admiralty  has.  jurisdiction  of  a  suit  by  a. 
charterer  to  recover  money  collected  and  re- 
tained for  extra  services  of  a  vessel,  since  it  is 
merely  incidental  to  the  charter  party  of  which 
the  court  has  jurisdiction,  and  may  be  regarded 
as  a  breach  thereof.  The  Oregon,  5  C.  C.  A. 
229,  6  U.  8.  App.  581,  55  Fed.  666;  The  Port 
Adelaide,  59  Fed.  174. 

Where  the  charterer  refuses  to  perform  his 
contract,  and  takes  out  the  cargo  after  it  has 
been  placed  on  board,  admiralty  has  jurisdiction 
of  a  libel  in  rem  to  recover  freight  for  the  use 
of  the  vessel.  The  Hermitage,  4  Blatchf.  474, 
Fed.  Cas.  No.  6,410. 

Admiralty  has  jurisdiction  over  a  charter 
party  for  a  foreign  voyage.  Certain  Logs  of 
Mahogany,  2  Sumn.  589,  Fed.  Cas.  No.  2,559. 

But  .it  has  been  held  that  a  contract  to  em- 
ploy a  ship  in  the  business  of  transporting  pas- 
sengers or  freight  between   certain  designated 
ports  is  not  maritime  in  its  character,  so  as  to\ 
give   admiralty   jurisdiction   over   it,   although  \ 
the  transportation  Is  to  be  on  the  high  seas. 
The    court    implies    that    the    principle    which 
gives  admiralty  jurisdiction  over  carriage  con- 
tracts is  that  the  goods  have  a  lien  upon  the 
ship  and  her  tackle  for  the  performance  of  they 
contract,  although  such  lien  does  not  exist  in' 
case  the  alleged  breach  is  failure  to  take  the 
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foods  on  board;  and  in  such  case  the  remedy 
is  at  common  law.  Vandewater  t.  Mills,  19 
How.  82,  15  L.  ed.  554. 

It  win  be  obseryed  that  there  was  not  only 
not  a  charter  party  In  that  case,  bat  the  facts  do 
not  imply  one.     No  control  of  the  vessel  was 
turned  over  by  the  owner  to  the  other  party. 
«o  that  all  that  there  was  was  an  agreement 
to  use  the  vessel  in  a  certain  way.    If  this  is  not 
a  maritime  contract  the  reason  for  the  distinc- 
tion between  it  and  contracts  which  are  held  to 
be  is  not  very  clear.     It  will  also  be  noted  that 
'  the  decision   was  rendered  at   the   time   when 
the  Supreme  Court  held  that  Jurisdiction  waK 
^dependent  on  lien,  and  it  may  be  questionable 
whether    the    abandonment    of    that    doctrine 
would  not  necessitate  a  change  in  the  decision 
•of  the  case. 
/     The  elfect  •f  the  decisions  holding  a  lien  is 
/  necessary  to  confer  jurisdiction  is  seen  in  deci- 
I    sions   holding   that   failure   to   begin   the   per- 
\    formance  of  the  contract  deprives  the  court  of 
X^urlsdlctlon. 

Thus,  it  has  been  held  that  an  executory  con- 
tract for  the  charter  of  a  vessel  entered  into 
on  land,  and  not  commenced,  to  be  performed  on 
water,  is  not  within  admiralty  jurisdiction. 
Torices  v.  The  Winged  Racer,  89  Hunt,  M^. 
Mag.  458,  Fed.  Cas.  No.  14,102. 

So,  admiralty  has  no  jurisdiction  of  breach  of 
«  contract  to  take  on  board  property  offered  for 
transportation  according  to  a  contract  for  car- 
riage. The  Pauline,  1  Blss.  890,  Fed.  Cas.  No. 
10,848.  The  court  argues  that,  until  the  cargo 
is  placed  on  board,  the  ship  itself  is  not  liable 
for  breach  of  the  contract,  and,  on  the  author- 
/  Ity  of  Morewood  v.  Bnequist,  23  How.  491,  16 
L.  ed.  516,  holding  that  no  responsibility  can 
Atta'ch  to  the  owners  if  the  ship  is  exempt  and 
not  liable  to  be  proceeded  against,  it  held  that 
admiralty  had  no  jurisdiction  in  the  case.  It 
says  the  agreement  is  cognizable  in  the  com- 
mon-law courts,  and  is  not  the  subject  of  ad- 
■miralty  cognizance.  It  is  a  mere  executory  con- 
tract for  the  service  of  the  vessel,  or,  rather, 
•an  agreement  preliminary  to  a  maritime  con- 
tract. 

In  Rich  V.  I'arrott.  1  Cliff.  65,  Fed.  Cas.  No. 
11,760,  Clifford,  J.,  raises  a  doubt  as  to  the  ju- 
risdiction of  admiralty  over  a  suit  for  breach 
•of  a  contract  to  ship  merchandise,  stating  that, 
«ince  the  goods  were  not  placed  on  board,  there 
is  no  lien,  and  that  resort  must  be  had  to  a  per- 
sonal action  for  damage*  as  in  other  cases  for 
breach  of  contract.  But,  since  a  decision  was 
not  necessary  to  the  determination  of  the  case, 
he  did  not  expressly  decide  the  question. 

In  The  Flash,  Abb.  Adm.  67,  Fed.  Cas.  No. 
4,857,  the  admiralty  court  took  jurisdiction  of 
•a  libel  in  rem  against  a  vessel  the  master  of 
which  had  contracted  to  carry  goods  between 
New  York  and  Brooklyn,  for  his  refusal  to  re- 
■celve  all  the  goods  on  board,  or  to  transport 
those  which  he  had  received,  although  New 
York  was  the  home  port  of  the  vessel. 

But  in  The  Monte  A.  12  Fed.  381,  it  was  held 
that  there  was  no  lien  on  a  ship  under  charter 
party  until  the  cargo  was  on  board ;  saying  that 
The  Flash,  Abb.  Adm.  67,  Fed.  Cas.  No.  4.857, 
4ind  The  Pacific,  1  Blatchf.  569,  Fed.  Cas.  No. 
10,643,  which  recognized  such  lien,  must  be  re- 
4;arded  as  overruled. 

But  the  existence  of  a  lien  is  not  necessary 
,,xt     /  to    uphold    admiralty    jurisdiction,    as    appears 
from  Baltiuors  Stkam  Packet  Co.  v.  Patteb- 
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^  So,  while  there  is  no  action  in  rem  on  a 
maritime  contract  based  upon  a  cliarter  party 
for  noncompliance  with  its  terms  (The  Aaa 
Eldridge,  8  Fed.  720),  the  fact  that  the  freight 
is  not  put  on  board  does  not  deprive  admiralty 
of  jurisdiction  of  a  contract  of  affreightment 
(Maury  v.  Cnlllford,  4  Woods,  118,  10  Fed. 
388). 

^  When  the  contract  is  not  for  the  employment 
of  the  whole  ship,  but  is  merely  a  carriage  con- 
tract, admiralty  has  jurisdiction,  whether  It  la 
evidenced  by  a  bill  of  lading  or  otherwise. 
^  The  implied  obligation  of  the  vessel  to  give  a 
receipt  for  articles  put  on  l)oard  is  maritime. 
The  W.  A.  Morrell,  27  Fed.  570. 

A  bill  of  lading  is  a  contract  maritime  in  its 
character  and  within  the  jurisdiction  of  admi-* 
ralty,  whether  it  is  made  on  land  or  on   the 
high   seas.     The   Gold   Hunter,   Blatchf.   ft    H. 
300.  Fed.  Cas.  No.  5,518. 

Admiralty  has  jurisdiction  of  a  salt  by  the 
holder  of  a  bill  of  lading  for  nondelivery  of  the 
freight  carried.  The  Leonidas,  Olcott,  12,  Fed. 
Cas.  No.  8,262. 

In  case  the  owner  of  a  steamship  gives  a  bill 
of  lading  which  undertakes  to  transport  prop- 
erty through  from  a  port  of  shipment  to  an 
interior  town  admiralty  has  jurisdiction  of  a 
breach  of  the  contract  which  takes  place  during 
the  water  transportation,  where  the  bill  of  lad- 
ing stipulates  that  each  carrier  shall  be  liable 
only  for  losses  which  occur  while  the  property 
Is  in  Its  possession.  Phoenix  Ins.  Co.  v.  Brie 
ft  W.  Transp.  Co.  10  Biss.  18,  Fed.  Cas.  No. 
11,112,  Affirmed  in  117  U.  8.  312,  29  L.  ed. 
873,  6  Sup.  Ct.  Rep.  750,  1176. 

Contracts  of  affreightment,  notwithstanding 
that  the  lien  of  the  shipowner  is  nothing  more 
than  the  right  to  withhold  the  goods.  aii4]  Is 
Inseparably  associated  with  his  possession,  are 
regarded  by  courts  of  the  United  States  as 
maritime  contracts  over  which  the  courts  of 
admiralty  have  jurisdiction,  and,  consequently, 
that  every  party  in  a  particular  case  may  en- 
force his  lien  by  a  proceeding  <n  rem  In  the  dis- 
trict court  The  Eddy,  5  Wall.  481,  18  Lu  ed. 
486. 

A  contract  for  water  transportation  is  wltliia 
the  jurisdiction  of  admiralty.  Balrd  t.  Daly, 
57  N.  Y.  21^6,  15  Am.  Rep.  488. 
^  Admiralty  has  jurisdiction  of  contracts  of 
affreightment.  The  Maggie  Hammont:,  9  Wall. 
449,  19  L.  ed.  778;  Lands  v.  A  Cargo  of  227 
Tons  of  Coal,  4  Fed.  478;  Citizens'  Bank  v. 
Nantucket  S.  B.  Co.  2  Story,  16,  Fed.  Cas.  Mo. 
2,730 ;  The  A.  M.  Bliss,  2  Low.  Dec.  103,  Fed. 
Cas.  No.  274 ;  Marshall  v.  Basin,  7  N.  Y.  L«gal 
Obs.  842,  Fed.  Cas.  No.  9,125 ;  The  Queen  of 
The  Pacific,  61  Fed.  213 ;  Pacific  Coast  S.  8.  Co. 
V.  Bancroft-Whitney  Co.  86  C.  C.  A.  135.  94 
F^.  180,  Reversed  on  other  grounds  in  180  U. 
S.  49,  45  L.  ed.  419,  21  Sup.  Ct  Rep.  278 ;  The 
Monte  A.  12  Fed.  331 ;  The  J.  F.  Warner,  22 
Fed.  345;  Griswold  v.  The  Otter,  12  Minn. 
465,  93  Am.  Dec.  239,  Gil.  364. 

Whether  evidenced  by  charter  party,  bill  of 
lading,  a  penal  hiring  of  a  vessel,  or  agreement 
to  transport  cargo.  Quirk  t.  ClUiton,  Fed.  Qis. 
No.  11,518. 

The  shipment  of  goods  or  freight  creates  an 
obligation  maritime  in  its  character,  which  may 
be  enforced  in  rem  against  the  vessel  by  the 
admiralty  courts.  House  v.  The  Lexington,  2 
N.  Y.  Legal  Obs.  5,  Fed.  Cas.  No.  6.737;  The 
Rebecca,  1  Ware,  188,  Fed.  Cas.  No.  11,619; 
The  Phebe,  1  Ware,  263,  Fed.  Cas.  No.  ll,oe4. 
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«  A  contract  to  coPect  and  transport  articles 
from  one  port  to  another  within  a  reasonable 
tim<i  for  a  specified  freight  Is  a  maritime  con- 
tract Florence  Cotton  Oil  Co.  y.  Alabama  Tow- 
loai  Co.  128  Fed.  915. 

A  contract  as  to  the  Tentllation  of  a  cattle 
€hip  which  is  the  subject  of  charter  becomes 
maritime  when  the  ship  enters  upon  the  per- 
formance cf  the  contract  by  taking  the  cattle 
«D  board.    The  Alrah,  59  Fed.  630. 

In  a  note  to  The  Huntress,  2  Ware,  89,  E'ed. 
'  <  as.  No.  6,914,  it  is  said  that  a  contract  for  the 
<arriage  of  goods  on  the  high  seas,  when  it  be- 
comes a  subject  of  litigation,  is  a  case  of  ad- 
miralty Jurisdiction. 

Admiralty  has  Jurisdiction  of  a  breach  of 
carriage  contract  by  delivering  the  cargo  at 
a  wrong  place.  Vose  t.  Allen,  3  Blatchf.  289, 
Fed.  Cas.  No.  17,006. 

An  action  for  injury  to  cargo  because  of  the 
unaeawor  thin  ess  of  the  barge  in  which  it  was 
carried  Is  within  admiralty  Jurisdiction.  The 
New  York,  93  Fed.  495. 

Admiralty  has  Jurisdiction  of  an  action  for 
,  t>reach  of  a  carriage  contract.  So  where,  dur- 
ing the  voyage,  the  master  concerted  with 
wreckers  to  strand  the  vessel  and  permit  them 
to  come  to  his  relief,  for  which  the  owner  of  the 
cargo  was  compelled  to  pay  salvage  service, 
he  had  a  right  of  action  against  the  owners  for 
the  injnry  thereby  caused  npon  the  bill  of  lad- 
ing. Church  v.  Shelton,  2  Curt.  C.  C.  271,  Fed. 
Caa  No.  2,714. 

Admiralty  has  Jurisdiction  of  a  breach  of 
carriage  contract  by  deviating  from  the  course 
of  the  voyage,  and  taking  additional  cargo. 
Knox  V.  Nlnetta,  Crabbe,  534,  Fed.  Cas.  No. 
7,912. 

In  Swaim  v.  The  Franklin,  Crabbe,  210,  Fed. 
Cas.  No.  13,660,  HopkUison,  J.,  dlsml^ed  pro 
forma  a  libel  to  recover  damages  for  breach  of 
a  carriage  contract,  but  the  action  was  ez- 
plataied  In  Knox  v.  Nlnetta,  Crabbe,  534,  Fed. 
Caa  No.  7,912,  by  the  statement  that  the  marl- 
time  portion  of  the  contract  waa  fully  per- 
formed, and  that  the  injury  occurred  after  the 
goods  had  reached  the  land,  at  the  port  where 
the  contract  for  maritime  carriage  terminated. 

The  charter  of  a  canal  boat  for  use  in  a  har- 
bor in  storing  grain  and  carrying  it  to  and 
from  ships  is  maritime.  The  Wilmington,  48 
Fed.  566. 

A  contract  to  transirart  a  passenger  by  vessel 
betweoi  two  ports  connected  by  tide  water  is 
a  maritime  contract  over  which  admiralty  has 
Jarlsdlctlon.  The  Moses  Taylor,  4  Wall.  411,  18 
L.  ed.  897. 

A  contract  to  carry  a  passenger  on  an  ex- 
cursion trip  from  a  port  on  a  tidal  river  to  a 
point  of  Interest  In  the  oeean  and  return  is 
within  the  admiralty  Jurisdiction.  Woolston  v. 
The  John  A.  Warner,  Fed.  Cas.  No.  18,033. 

Admiralty  took  Jurisdiction  of  a  contract  for 
breach  of  a  contract  to  furnish  a  vessel  to  trans- 
irart  passengo's,  in  Cobb  v.  Howard,  3  Blatchf. 
524,  Fed.  Cas.  No.  2,924. 

Admiralty  has  Jurisdiction  of  a  suit  by  a 
mariner  or  passenger  who  is  carried  to  a  differ- 
ent port  from  the  one  agreed  upon.  Sunday  v. 
Gordan,  Blatchf.  &  H.  569,  Fed.  Cas.  No.  13,616. 

A  contract  to  transport  a  passenger  from  a 
port  in  one  state  to  one  In  another  on  water  is 
maritime.  The  General  Buell  v.  Long,  18  Ohio 
St  521. 

It  has  Jurisdiction  of  contracts  for  the  trans- 
portation of  passengers  by  sea.    Stone  v.  Relam- 
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pago.    2   U.    S.   I^w   Mag.   42,    Fed.    Cas.    No. 
13.486. 

A  representation  as  to  the  intentions  of  a 
vessel  for  the  purpose  of  securing  passengers, 
by  reason  of  which  Injury  is  cajused  to  one  who 
took  passage  in  reliance  thereon,  is  within 
the  Jurisdiction  of  admiralty.  The  Normannia, 
62  Fed.  469. 

A  contract  for  transportation  to  a  place  be- 
yond the  sea,  and  for  food  during  the  voyage, 
is  a  maritime  contract.  I>ennison  v.  The  Wata- 
ga,  1  Phlla.  468.  Fed.  Cas.  No.  3,799. 

Admiralty  has  Jurisdiction  of  a  claim  for 
breach  of  a  contract  to  carry  a  passenger,  which 
was  alleged  to  have  been  the  confinement  of  tb 
passenger  because  of  a  contagious  disease  in  his 
family.  The  Hammonla,  10  Ben.  512,  Fed.  Cas. 
No.  6,006. 

Admiralty  has  Jurisdiction  of  a  suit  for 
breach  of  a  carriage  contract  by  permitting  bag- 
gage to  be  stolen.  Walsh  v.  The  H.  M.  Wright, 
Newberry,  Adm.  494,  Fed.   Cas.  No.   18,072. 

Admiralty  has  Jurisdiction  of  an  action  for 
loss  of  baggage  which,  according  to  custom, 
was  received  at  the  8hlp*s  side  prior  to  the  pur- 
chase of  a  passage  ticket,  and  which  could  not 
1)0  found  after  the  ticket  was  purchased  and 
presented  for  claiming  the  baggage.  The  Prls- 
cilia,  106  Fed.  739. 

Admiralty  has  Jurisdiction  of  a  libel  for 
breach  of  a  contract  to  transport  a  passenger 
and  his  baggage,  which  consists  of  so  over- 
crowding the  vessel  that  there  is  no  room  for 
libeilant,  and  as  to  breach  of  stipulations  as  to 
fitness  of  the  vessel!  and  as  to  rates  for  pas- 
sage. The  Pacific,  1  Blatchf.  587.  Fed.  Cas. 
No.  10,643.  The  court  holds  that  the  contract 
cannot  be  severable  so  that  parts  of  It  are  sub- 
ject to  admiralty  cognizance  and  parts  of  it 
not  With  reference  to  the  position  that,  in 
order  to  give  admiralty  Jurisdiction,  it  is  nec- 
essary that  the  ship  should  have  entered  upon 
the  performance  of  the  contract,  and  that  the 
l>reach  should  have  occurred  during  the  course 
of  the  voyage,  and  that,  if  she  refused  to  re- 
ceive the  cargo  on  board  when  It  was  at  her  side 
ready  to  be  delivered,  or  the  passenger  with  his 
luggage  when  he  was  ready  to  embark,  the  ship 
is  not  bound, — the  court  says  no  authority  has 
been  referred  to  in  support  of  this  distinction, 
and  it  seems  to  be  unsustained  by  principle. 
Maritime  contracts  do  not  depend  upon  local- 
ity, but  upon  the  subject-matter  and  nature 
of  the  services  to  be  performed ;  and,  when 
entered  into  for  the  convenience  of  goods  or 
passengers  In  a  particular  ship,  they  bind  the 
ship  for  the  due  performance  of  the  services. 
The  obligation  results  directly  from  the  con- 
tract, and  not  from  the  performance,  which 
is  simply  in  fulfilment  and  discharge  of  it 

Admiralty  has  Jurisdiction  of  an  action  lit 
personam  to  recover  freight  Thatcher  v.  Mc- 
Culloh,  Olcott,  365,  Fed.  Cas.  No.  13,862. 

And  over  a  suit  on  a  charter  party  for  freight 
due.  even  though  the  contract  Is  under  seal. 
Drink  water  v.  The  Spartan,  1  Ware,  149,  Fed. 
Cas.  No.  4,085. 

And  over  libel  for  freight  on  goods  trans- 
ported over  navigable  tide  waters  lying  between 
two  states.  Gaughran  v.  151  Tons  of  Coal,  89 
Hunt,  Mer.  Mag.  75,  Fed.  Cas.  No.  6,273. 

It  was  for  some  time  regarded  as  problemati- 
cal whether  or  not  the  Supreme  Court  would  up- 
hold the  Jurisdiction  over  carriage  contracts, — 
especially  if  they  were  not  to  be  performed  on 
the  high  seas.  The  question  came  befoie  the 
15 
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court  In  New  Jersey  Steam  Nav.  Co.  t.  Mer- 
chaDts*  Bank,  6  Uow.  844,  12  L.  ed.  465,  and 
the  court  held  that  admiralty  has  jurisdiction 
of  a  claim  against  a  steamboat  company  (or  loss 
of  specie  carried  in  Its  boat,  although  the  con- 
tract was  made  on  land  and  the  voyage  does 
not  extend  to  the  open  ocean. 

From  the  reporter's  statement  in  that  case 
the  court  appears  to  be  equally  divided. 

But  from  time  to  time  the  jurisdiction  over 
carriage  contracts  was  assumed  without  fur- 
ther comment.  Rich  v.  Lambert,  12  How.  347, 
13  L.  ed.  1017;  The  Howard  v.  Wissman,  18 
How.  231,  15  L.  ed.  363 ;  McKinley  v.  Morrish, 
21  How.  348»  16  L.  ed.  100. 

The  court  had  not,  however,  yet  recognised 
the  fact  that  Jurisdiction  depends  on  the  char- 
acter of  the  contract,  and  the  elfort  was  made 
to  bring  cases  withhi  the  jurisdiction,  either 
because  they  arose  upon  tide  water  or  because 
of  the  commerce  clause  of  the  Federal  Consti- 
tution. 

Thus,  it  was  held  that  admiralty  has  juris- 
diction of  an  action  for  breach  of  a  carriage 
contract  between  ports  in  the  same  state,  to  be 
performed  upon  waters  within  the  ebb  and  flow 
of  the  tide.  The  Leonard,  8  Ben.  268,  Fed.  Cas. 
No.  8,256. 

So,  it  has  jurisdiction  over  a  bill  of  lading 
for  carriage  between  seaports.  Harrison  v. 
Stewart,  Taney,  485,  Fed.  Cas.  No.  6,145. 

Admiralty  has  jurisdiction  over  a  contract 
of  affreightment  between  ports  of  the  same 
state,  where  from  the  usual  course  of  the  voy- 
age, a  part  of  the  navigation  of  the  vessel  is 
upon  the  high  seas,  and  ont  of  the  jurisdiction 
of  any  particular  state.  Carpenter  v.  The 
Emma  Johnson,  1  Cliff.  633,  Fed.  Cas.  No. 
2,430.  The  court  distinguishes  Allen  v.  New- 
lierry,  21  How.  244,  16  L.  ed.  110,  on  the  ground 
that  the  statute  which  controlled  that  case  had 
no  application  upon  the  high  seas.  The  court 
states  that  great  mischief  would  inevitably  re- 
sult from  any  rule  denying  admiralty  jurisdlc 
tion  in  all  cases  where  the  place  of  departure 
of  the  vessel  and  the  place  of  her  destination 
are  both  within  the  same  state,  when  a  part  of 
the  voyage  is  upon  the  high  seas,  for  every 
navigator  knows  that  In  many  such  cases  the 
whole  voyage  is  outside  the  limits  of  a  state; 
and,  if  such  parties  under  such  circumstances 
can  have  no  remedy  in  the  admiralty  courts,  it 
is  diiflcult  to  see  to  what  tribunals  they  can 
resort  for  the  redress  of  their  grievances. 

When  the  act  of  1845  was  passed,  conferring 
jurisdiction  over  transactions  on  the  Great 
r^kes,  it  was  based  in  part  on  the  commerce 
clause,  and  in  Allen  v.  Newberry,  21  How.  244. 
16  L.  ed.  110,  it  was  held  that-  under  that  act 
admiralty  had  no  jurisdiction  t)ver  a  contract 
for  transportation  between  ports  In  the  same 
state,  although  the  vessel  was  on  a  voyage  be- 
tween ports  of  different  states :  but,  after  the 
court  came  to  realise  the  true  extent  of  the  ad- 
miralty jurisdiction,  it  held  that  admiralty  han 
jur!8dictIon  of  a  contract  of  affreightment  where 
the  port  of  shipment  and  of  discharge  are  in 
the  same  state.  The  Belfast.  7  Wall.  624,  19  L. 
ed.  260.  The  court  attempts  to  reconcile  Allen 
▼.  Newberry  on  the  ground  that  in  that  case 
the  decision  depended  upon  the  express  terms 
of  the  statute  conferring  the  jurisdiction. 

.So,  the  fact  that  a  contract  of  affreightment 
is  to  be  performed  wholly  within  a  state  does 
not  deprive  admiralty  of  Jurisdiction  of  it.  The 
60  L.  R.  A, 


Mary  Washington,  Chase,  Dec.  125,  Fed.   Cas. 
No.  9,229. 

Admiralty  has  jurisdiction  of  a  contract  of 
affreightment  binding  a  boat  built  to  navigate- 
an  inland  canal,  even  though  the  breach  al- 
leged occurs  upon  the  canal,  where  the  contract 
requires  the  carriage  of  the  goods  from  a  point 
on  a  navigable  water  in  the  Interior  of  a  state 
to  a  port  located  some  distance  below  the  point 
reached  by  the  tide.  The  E.  M.  McCbesney.  8 
Ben.  150,  Fed.  Cas.  No.  4,463,  Affirmed  by  Chief 
Justice  Waite  In  15  Blatchf.  183,  Fed.  Cas.  No. 
4,464. 

But  in  The  Ann  Arbor,  4  Blatchf.  206,  Fed. 
Cas.  No.  408,  Affirming  Fed.  Cas.  No.  407,  Nel- 
son, J.,  had  stated  that  he  is  Inclined  to  think 
that  a  canal  lx>at  is  not  a  ship  or  vessel  sub- 
ject to  marithne  liens  for  breach  of  contract* 
of  affreightment. 

A  cause  of  action  for  unjust  discrimination 
between  shippers  between  two  ocean  ports  arises 
out  of  the  maritime  contract  of  carriage,  and  is 
within  the  Jurisdiction  of  admiralty.  Cowden 
V.  Pacific  Coast  8.  S.  Co.  94  Cal.  470,  18  L.  R. 
A.  221,  28  Am.  St.  Rep.  142,  29  Pac.  873. 

The  acceptance  of  notes  as  a  liquidation  of  a 
claim  for  breach  of  a  charter  party,  hot  not  ii» 
satisfaction  thereof,  does  not  bar  the  admi- 
ralty Jurisdiction  If  the  notes  are  tendered  into 
court  for  classification.  Sheafe  v.  Kimball,. 
Fed.  Cas.  No.  12,729o. 

Demurrage. 

Closely  connected  with  the  carriage  contract 
Is  the  contract  either  express  or  implied,  of  the 
consignee  to  furnish  a  place  for  the  unloading 
of  the  vessel,  and  to  unload  it  without  unrea- 
sonable delay.  Admiralty  has  Jurisdiction  of 
an  action  to  recover  for  breach  of  the  obliga- 
tion. 

A  shipper  is  under  obligation  to  afPord  accom- 
modations for  the  delivery  of  the  cargo  at  his 
wharf  according  to  the  custom  and  usage  as  to 
order  of  discharge,  which  constitutes  a  mari- 
time contract  within  the  jurisdiction  of  a  court 
of  admiralty.  Higgfns  v.  United  States  Mall 
S.  S.  Co.  3  Blatchf.  282,  Fed.  Cas.  No.  6,469. 

Admiralty  has  Jurisdiction  of  a  suit  to  re- 
cover damages  for  the  breach  of  an  implied  con> 
tract  promptly  to  load  or  unload,  although  de- 
murrage Is  not  expressly  provided  for  in  th«^ 
(contract.  Sheppard  v.  Philadelphia  Butchers' 
ice  Co.  8  W.  N.  C.  565,  Fed.  Cas.  No.  12,757 ;. 
Ilawgood  V.  1310  Tons  of  Coal,  21  Fed.  681. 

3.  Contracts  for  eervioee  in  ttee  or  operation  of 

veseeL 

Am  was  seen  when  the  English  decisions  were 
under  examination  (supra,  IV.  b),  contracts  of 
ueamen  were  regarded  by  the  common-law  courts 
as  exceptions  to  the  general  rule,  and  admiralty 
was  allowed  to  take  Jurisdiction  of  them.  The 
same  rule  with  respect  to  such  contracts  is  in 
force  in  this  country,  but  not  for  the  same  rea- 
son. Here  all  maritime  contracts  are  within 
admiralty  jurisdiction,  and  it  is  not  necessary^ 
to  make  an  exception  to  the  rule  to  bring  con- 
tracts for  services  of  seamen  within  it.  There- 
fore admiralty  has  such  jurisdiction  of  all  con- 
tracts to  render  services  of  a  maritime  nature- 
on  vessels  employed  on  waters  within  the  jurist- 
diction  of  the  Federal  government.  Oliver  v. 
.\lexander.  6  Pet.  143.  8  L.  od.  349 :  The  Topsy^ 
44  Fed.  631 ;  Abbott  v.  Baltimore  4c  R.  Steam. 
Packet  Co.  1  Md.  Ch.  542;  I«on  v.  GalceraU;^ 
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11  Wall.  185,  20  L.  ed.  74 ;  The  Falls  of  Keltle, 
114  Fed.  357 ;  The  Kentisern,  90  Fed.  443. 

Admiraltj  haa  jurisdiction  of  a  suit  for  sea- 
mtsk'B  wages  for  serTicea  rendered  upon  a  ves- 
sel pljlng  upon  tide  waters  between  porta  of 
the  same  atate.  Martin  t.  Aciser,  Blatcbf.  k  H. 
279.  Fed.  Caa.  No.  9,155. 

And  over  contract  for  aerrices  rendered  on  a 
boat  pljlnir  between  porta  on  a  tidal  river. 
Pierce  v.  Victory,  Fed.  Caa.  No.  11,149a. 

Over  the  subject  of  aeamen'a  wages  the  ad- 
miralty has  Jurisdiction  in  rem  as  well  aa  in 
^ertonam.  Sheppard  v.  Taylor,  5  Pet.  676,  8 
L  ed.  270. 

Even  when  earned  while  the  vessel  ia  in  the 
bands  of  a  receiver  appointed  by  a  state  court. 
The  William  M.  Hoag,  69  Fed.  742. 

In  Ramsay  v.  Allegre,  12  Wheat  611,  6  L. 
cd  746,  Mr.  Justice  Johnson  says  that  the  ad- 
miralty Jurisdiction  over  suits  for  seamen's 
viges  has  its  basis  in  the  same  policy  which 
makes  their  wages  to  depend  upon  the  safety 
of  the  ship  which  they  navigate,  by  -giving  them 
In  tiuit  event  every  possible  chance  of  getting 
compensation.  To  which  we  may  add  that  their 
thoughtless'  character  and  ignorance  render 
them  emphatically  the  wards  of  the  admiralty, 
while  the  law  by  which  they  gain  or  lose  their 
wages  is  a  system  of  admiralty.  The  assertion  of 
the  general  opinion  against  the  captain's  con- 
tract flada  its  solution  in  his  right  to  receive 
the  freight  in  preference  to  his  owner,  and  thus 
to  pay  himself ;  and  in  the  perfect  competency 
of  the  oonunon-law  courts  to  do  Justice  in  his 
contract  with  the  owner. 

The  question  of  Jurisdiction  over  wages  on 
Bon  tidal  waters  received  a  negative  answer  in 
common  with  that  over  other  ntatters  as  long 
u  It  was  considered  that  Jurisdiction  depended 
on  the  tide. 

Thus,  In  ^le  Thomas  Jefferson,  10  Wheat. 
428,  6  U  ed.  858,  It  was  held  that  admiralty 
has  no  Jurisdiction  of  a  suit  for  seamen's 
wagef  rendered  on  a  voyage  wholly  upon  waters 
where  the  tide  does  not'  ebb  and  'flow.  The 
material  consideration  which  gives  admiralty 
jorisdlctSon  in  such  cases  is  whether  the  service 
Is  essentially  a  maritime  service. 

8o,  admiralty  has  no  Jurisdiction  of  an  ac- 
tion for  seamen's  wages  for  services  rendered 
on  a  voyage  upon  a  canal  not  connecting  naviga- 
ble lakes  or  different  states  or  territories,  and 
It  Is  Immaterial  that  a  small  portion  of  the 
TQjage  may  be  through  public  navigable  wa- 
ters. McCormick  v.  Ives,  Abb.  Adm.  418,  Fed. 
Cis.  No.  8,720. 

On  tlie  other  hand,  it  was  held  that  persons 
employed  In  navigating  vessels  engaged  in 
transporting  goods  on  tide  water,  although 
within  a  harbor,  are  engaged  In  a  maritime 
service,  and  have  a  lien  upon  the  vessel  for 
their  wages,  which  may  be  enforced  In  the  ad- 
miralty. If  the  taking  on  board  of  stones  and 
the  discharging  or  laying  of  them  on  the  walls 
of  a  wharf  are  merely  incidental  and  subsidiary 
to  the  maritime  employment,  the  whole  contract 
service  Is  maritime  and  the  suit  may  be  in  ad- 
miralty. The  Mary,  1  Sprague,  204,  Fed.  Caa. 
No.  9,190. 

The  above  case  was  followed  in  The  Canton, 
1  Sprague,  437,  Fed.  Caa.  No.  2,888. 

Bat  even  when  the  water  waa  tidal,  if  the 
Kmce  did  not  pertain  to  navigation,  but  was 
merely  local.  Jurisdiction  was  refused. 

Bo,  a  contract  for  labor  upon  a  vessel  em- 
ployed in  carrying  fuel  across  a  river  ia  not 
«6LR.A. 


within  the  Jurisdiction  of  admiralty.  Such  a 
service  Is  held  not  to  be  essentially  maritime. 
Thackarey  v.  The  Farmer  of  Salem,  Gilpin,  524, 
Fed.  Cas.  No.  13,852. 

And,  after  the  Jurisdiction  was  asserted  over 
all  navigable  waters  of  the  United  States,  that 
over  contracts  for  service  on  river  boats  was 
included.  Sheckler  v.  T%e  Geneva  Boxer,  Fed. 
Caa.  No.  12,735. 

And  now  contracta  or  claims  for  servicer 
purely  maritime,  and  touching  rights  and  duties 
appertaining  to  commerce  and  navigation,  are 
cognizable  in  admiralty.  The  Ealorama,  10 
Wall.  204,  19  L.  ed.  941. 

Employees  on  a  ferryboat  nmy  maintain  an 
action  for  their  wages  in  the  admiralty  wihere 
the  size  of  the  boat  and  the  character  of  the 
water  on  which  she  is  employed  are  such  as  to 
bring  her  within  the  admiralty  Jurisdiction. 
The  Gate  City,  5  Blss.  200,  Fed.  Cas.  No.  5,267. 

Jurisdiction  exists  over  claim  for  services 
rendered  on  a  ateam-railway  ferryboat.  The 
St.  Louis,  48  Fed.  312. 

And  for  wages  on  a  barge  or  attending  scows. 
The  Starbuck,  61  Fed.  602. 

▲  mariner  rendering  services  on  a  bfirge 
carrying  coal  and  towed  between  ports  on  tide 
water  may  proceed  in  rem  in  the  admiralty  for 
his  wages.  The  D.  C.  Salisbury,  Olcott,  71,  Fed. 
Cas.  No.  8,694. 

Services  rendered  on  board  a  barge  and  scows 
engaged  In  dredging  out  a  navigable  channel  are 
maritime.    The  Alabama,  19  Fed.  544. 

But  a  contract  to  navigate  a  raft  of  logs  Is 
not  maritime  in  Its  nature,  within  the  Juris- 
diction of  admiralty.  The  court  says  the  eon- 
tract  must  appertain  in  some  way  to  the  navi- 
gation  of  a  vessel  having  carrying  capacity,  and 
employed  as  an  instrument  of  travel,  trade,  or 
commerce.  A  Raft  of  Cypress  Logs,  1  Fllpp. 
543,  Fed.  Cas.  No.  11,527. 

So,  no  Jurisdiction  exists  over  a  contract 
for  services  on  a  vessel  that  has  never  been  In 
commission  or  used  In  navigation.  Olsen  v. 
Bi'rch,'  133  "Cal.  479,*  85  Am.,  St.  Rep.  215,  65- 
Pac.  1032. 

And  where,  after  the  hiring  of  a  seaman  and 
the  rendition  of  some  services,  the  vessel  sinks, 
it  terminates  the  contract,  and  admiralty  has  no 
Jurisdiction  of  a  suit  to  recover  compensation 
for  services  rendered  during  the  time  the  ves> 
sel  is  under  water,  and  after  she  has  been 
raised.  In  fitting  her  for  further  services.  The 
M.  M.  Caleb,  9  Ben.  159,  Fed.  Cas.  No.  9,682. 

In  Fackard  v.  The  Louisa,  2  Woodb.  4  M.  48, 
Fed.  Caa.  No.  10,652,  a  libel  against  a  vessel  for 
wages  waa  dismissed  for  long  delay  in  proceed- 
ing; but  the  court  intimated  the  opinion  that 
a  contract  to  labor  for  the  master  of  a  vessel 
which  was  engaged  in  transporting  stone  with- 
in a  harbor  and  laying  them  into  position  in 
wharves  and  other  places  was  not  maritime  In 
its  nature. 

But  services  of  laborers  on  a  barge  employed 
In  carrying  brick,  which  consist  of  loading  and 
unloading  and  such  matters  connected  with  the 
navigation  as  are  necessary  while  the  barge  is 
being  towed  from  place  to  place,  are  maritime.. 
Disbrow  V.  Walsh  Bros.  36  Fed.  607. 

When  a  contract  for  services  is  an  entirety,, 
looking  to  services  at  sea  as  the  chief  conaldera- 
tlon,  admiralty  courts  regard  services  in  port 
preparatory  to  the  voyage  as  coming  within  the 
contract.  This  will  give  admiralty  Jurisdiction 
of  a  claim,  although  a  portion  of  the  service 
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was  in  fitting  ont  the  ship.  Walter  ▼.  The  Kam- 
chatker,  Fed.  Cas.  No.  17.119.     • 

Seamen  engaged  in  good  faith  to  serve  on  a 
ship  which  Is  preparing  for  a  voyage  have  a 
lien  for  their  wages  while  the  ship  is  getting 
ready,  although  she  is  not  permitted  to  leave. 
The  Island  City,  1  Low.  Dec.  370,  Fed.  Cas.  No. 
7,109. 

In  one  case  It  was  held  that  services  ren- 
dered by  a  seaman  who  remains  on  board  after 
the  voyage  is  terminated  and  the  vessel  is 
moored  to  the  wharf  are  not  within  the  cog- 
nizance of  admiralty.  Phillips  v.  The  Thomas 
Scattergood,  Gilpin,  3,  Fed.  Cas.  No.  11,106. 
That  decision  is,  however,  placed  on  the  au- 
thorfty  of  tfie  common-law  cases,  which  deny 
admiralty  Jurisdiction  of  contracts  made  within 
the  body  of  a  county  for  services  to  be  per- 
formed there. 

In  The  Seven  Sons,  69  Fed.  271,  where  the 
court  dismissed  a  libel  in  rem  by  persons  who 
had  contracted  to  go  on  a  certain  trip,  but  who 
never  went  on  board  the  vessel  because  when 
they  reported  to  the  master  they  were  informed 
that  the  trip  was  abandoned,  there  seems  to  be 
an  acquiescence  with  the  rule  of  The  City  of 
London,  1  W.  Rob.  89,  that  such  a  contract  is 
not  maritime,  but  that  the  remedy  is  at  common 
law. 

The  services  of  divers  and  wreckers  on  board 
of  a  seagoing  vessel  are  maritime,  and  give  them 
a  lien  on  the  vessel.  The  Highlander,  1 
Spragne,  510,  Fed.  Cas.  No.  6,476. 

A  contract  of  one  who  ships  upon  a  vessel  to 
aid  in  a  sealing  voyage,  and  who  helps  make 
and  reef  sail,  heave  the  anchor,  and  clear  the 
decks,  Is  maritime.  The  Ocean  Spray,  4  Sawy. 
105,  Fed.  Cas.  No.  10,412. 

A  contract  to  act  as  seamen  to  and  from 
fishing  grounds,  to  work  as  fishermen  during  the 
season,  and  to  assist  in  canning  the  fish  on 
shore  at  the  end  of  the  season,  is  maritime. 
Domenico  v.  Alaska  Packers*  Asso.  112  Fed. 
554.  The  court  says  that  the  fact  that  the  la- 
borers slept  on  shore,  and  mended  their  nets 
there,  and  cared  for  the  fish  on  shore,  does  not 
make  It  any  the  less  a  maritime  contract 

The  contract  of  persons  who  ship  upon  a 
fishing  voyage  as  fishermen  is  maritime,  al- 
though they  have  nothing  to  do  with  the  naviga- 
tion of  the  vessel,  and  the  vessel  returns  to 
port  so  that  they  sleep  on  shore  every  night. 
The  Minna,  11  Fed.  759.  The  court  says  the 
test  is  whether  the  services  are  for  the  benefit 
of  a  vessel  engaged  in  commerce  and  naviga- 
tion. 

Services  of  an  engineer  on  a  tug  are  mari- 
time. Lawrence  v.  The  W.  F.  Brown,  46  Fed. 
290. 

So  of  services  of  an  engineer  on  a  barge. 
The  Atlantic,  53  Fed.  607. 

The  pilot,  deck  hands,  engineer,  and  fireman 
on  a  steamboat  may  sue  in  the  admiralty  for 
wages  earned  on  a  voyage  between  ports  of  dif- 
ferent states.  Wilson  v.  The  Ohio,  Oilpin,  505, 
Fed.  Cas.  No.  17,825. 

Janitors,  engineers,  and  firemen  may  sue  in 
admiralty  for  services  rendered  on  the  vessel. 
Ourney  v.  Crockett,  Abb.  Adm.  490,  Fed.  Cas. 
No.  5,874. 

The  mate  and  engineer  of  a  vessel  employed 
in  towing  other  vessels  about  a  harbor  have  a 
maritime  lien  for  their  wages.  TJie  May  Queen, 
1  Sprague.  588,  Fed.  Cas.  No.  9.360. 

Musiciaus  who  are  employed  to  render 
services  on  a  vessel  cannot  enforce  payment  for 
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the  wages  in  admiralty,  since  the  services  do 
not  contribute  to  the  preservation  of  the  ves- 
sel, or  aid  in  her  navigation.  Trainer  v.  The 
Superior,  Gilpin,  514,  Fed.  Cas.  No.  14,136. 

And  services  of  one  who  performs  in  a  circus 
on  a  boat  towed  from  place  to  place  in  a  river 
are  not  nmritime.  Lawrence  v.  The  W.  F. 
Brown,  46  Fed.  290. 

Admiralty  has  no  Jurisdiction  of  a  contract 
by  a  master,  in  consideration  of  the  rendition 
of  services  on  shipboard,  to  give  good,  careful, 
kind,  tender,  and  parental  usage  to  a  child. 
Plummer  v.  Webb,  4  Mason,  380,  Fed.  Cas.  No. 
11,233. 

The  contract  right  of  the  seamen  to  be  healed 
at  the  expense  of  the  vessel  is  within  the  Juris- 
diction of  admiralty.  Harden  v.  Gordon,  2 
Mason,  544,  Fed.  Cas.  No.  6,047. 

As  has  been  seen,  the  only  contract  which 
was  regarded  by  the  common-law  courts  as 
within  the  Jurisdiction  of  the  admiralty  was 
the  ordinary  one  In  which  the  seamen  contracted 
to  serve  for  monthly  wages,  and  the  influence  of 
that  doctrine  was  felt  by  early  decisions  In 
this  country.  Thus  it  was  held  that  a  contract 
to  pay  a  seaman  a  certain  sum  over  and  above 
his  monthly  wages  in  case  the  voyage  shall  be 
abandoned  is  not  a  maritime  contract,  cogni- 
zable in  admiralty.  L*Arina  v.  Man  waring, 
Bee,  199,  Fed.  Cas.  No.  8,080. 

But,  under  the  later  and  better  doctrine,  the 
form  of  the  contract  does  not  oust  the  Jurisdic- 
tion, unless  it  requires  the  settling  of  an  ac- 
count which  admiralty  cannot  do. 

Therefore^  a  contract  to  navigate  a  vessel 
upon  the  ocean,  and  bring  her  back  to  her  home 
port  for  a  certain  compensation.  Is  maritime. 
The  Laurel,  113  Fed.  373. 

But  a  seaman  who  has  contracted  to  serve 
for  a  share  of  the  profits  cannot  maintain  a 
libel  in  rem  to  recover  his  share,  unless  an  ac- 
count has  been. stated,  or  the  claim  has  been 
otherwise  reduced  to  a  certainty.  Admiralty 
cannot  in  that  form  of  proceeding  require  the 
statement  of  an  account  The  Fair  Play, 
Blatchf.  ft  H.  186,  Fed.  Cas.  No.  4,615.  The 
court  however,  says  the  contract  waa  in  its 
nature  undoubtedly  maritime.  A  seaman  may 
hire  for  a  share  of  the  earnings  of  a  voyage  In 
lieu  of  a  stipulated  sum,  sad  his  Interest  and 
compensation  under  such  a  contract  will  be 
wages,  and  recoverable  in  that  name. 

Officers, 

The  common-law  courts  made  an  arbitrary 
distinction  between  the  master  and  members 
of  the  crew,  holding  that  he  had  no  rlg;ht  to  go 
into  admiralty  to  enforce  his  contract  Aa  al- 
ready suggested,  the  probable  reason  for  this 
distinction  is  that  the  crew  had  a  Hen  for  their 
wages  while  the  master  had  not  But  the  non- 
existence of  the  lien  furnishes  no  reason  why 
admiralty  should  not  take  Jurisdiction  of  the 
contract  by  a  suit  in  pei'aonam,  and  such  la  now 
the  rule. 

The  master  may  sue  for  his  wages  in  per- 
sonam in  the  admiralty.  The  Stephen  Allen, 
Blatchf.  it  H.  175,  Fed.  Cas.  No.  13,361;  The 
George,  1  Sumn.  151,  Fed.  Cas.  No.  5,329 ;  Wll- 
lard  V.  Door,  3  Mason,  91,  Fed.  Cas.  No.  17,679. 

In  the  latter  case  the  court  says  the  contract 
is  maritime  and  the  service  maritime;  and  I 
can  perceive  no  principle  upon  which  the  court 
can  entertain  a  suit  in  personam  for  the  sea- 
man which  does  not  apply  to  the  master. 

The  master's  contract  being  maritime  In  its 


1901. 


Baltimore  Steam  Paokbt  Co.  y.  Pattsrson. 


229 


nature,  is  within  the  cognizance  of  admiralty ; 
vxd.  In  case  a  lien  Is  given  by  the  state  law,  it 
nuy  be  enforced  by  proceedings  in  rem  in  that 
coort  Whitney  v.  The  Mary  Gratwick,  2 
Sawy.  342,  Fed.  Cas.  No.  17,591 ;  The  Brinagb, 
7  Fed.  231. 

Admiralty  has  Jurisdiction  of  a  claim  for 
master's  wages  where  he  is  given  a  lien  for 
<(ach  claim  by  the  local  law.  The  William  M. 
Uoag,  168  U.  8.  443,  42  L.  ed.  537,  18  Sup. 
Ct  Rep.  114. 

In  Hammond  v.  Essex  F.  &  M.  Ins.  Co.  4 
Mason,  196,  Fed.  Cas.  No.  6,001,  the  court, 
without  discussion,  took  Jurisdiction  of  a  suit 
I7  the  master  in  peraonam  for  wages. 

Bat  the  master  has  no  lien,  even  for  addi- 
tiooal  services  as  clerk  or  manager.  The  Gate 
City,  5  Bias.  200,  Fed.  Cas.  No.  5,267. 

Admiralty  has  no  Jurisdiction  of  a  proceeding 
<s  rem  for  a  master's  wages,  although  it  Is  sug- 
gested that  a  proceeding  in  personam  would  be 
introducing  no  new  rule  of  law,  but  enforcing 
one  already  established,  and  in  a  case  which,  al- 
tboagh  it  may  not  for  a  long  time  have  been 
resorted  to,  would  work  no  injury  to  either 
party.  The  Grand  Turk,  1  Paine,  73,  Fed. 
Cas.  No.  5,683. 

And  a  mate  who  has  succeeded  to  the  com- 
mand of  the  yessel  must  pursue  his  remedy 
for  wages  as  such  In  personam,  and  not  in 
rem.  The  Leonidas,  Olcott,  12,  Fed.  Cas.  No. 
8,262. 

That  one  is  called  master  of  a  yessel  does 
not  prevent  his  suing  for  wages  in  the  admiral- 
ty If  he  is  not  in  fact  master,  but  Is  under  em- 
ployment of  the  real  master.  L'Arina  v.  The 
Exchange,  Bee,  198,  Fed.  Cas.  No.  8,088. 

A  mate  may  sue  in  the  admiralty  for  wages. 
Atkyns  V.  Burrows,  1  Pet.  Adm.  248,  Fed.  Cas. 
No.  618. 

As  the  basis  for  the  ruling  that  the  mate 
was  entitled  to  be  cured  at  the  expense  of  the 
ihlp,  the  court,  in  The  George,  1  Sumn.  151, 
Fed.  Cas.  No.  5,329,  said  that  a  mate  succeed- 
ing to  the  command  of  the  ship  upon  the  death 
of  the  master  does  not  lose  his  character  as 
mate,  but  may  sue  as  such  in  the  admiralty  for 
bis  wages. 

An  early  case  placed  the  ship's  physician  in  a 
class  with  the  master,  and  held  that  he  has  no 
capacity,  as  such,  to  bring  a  suit  in  the  admi- 
ralty court  for  his  demand,  which  Is  merely  per- 
sonal on  the  part  of  the  owner  or  owners  of 
the  ship.  Gardner  v.  The  New  Jersey,  1  Pet. 
Adffl.  223,  Fed.  Cas.  No.  6,233. 

Bat  that  ruling  has  been  superseded  by  the 
more  modem  doctrine  on  the  subject,  and  would 
probably  not  now  be  followed. 

PiloU. 

The  service  of  a  pilot  Is  peculiarly  maritime, 
and  there  Is  no  reason  why  admiralty  should 
not  take  Jurisdiction  of  a  contract  therefor, 
and  it  has  done  so  since  it  threw  ofT  the  fet- 
ters imposed  by  the  common-law  courts.  Esd 
nrte  McNiel,  13  Wail.  236,  20  L.  ed.  624 ;  Es 
parte  Pennsylvania,  109  U.  8.  174,  27  L.  ed. 
894,  3  Sup.  Ct.  Rep.  84 ;  Rutherford  v.  Ornen, 
10  Phlla.  369 ;  McDonald  v.  Prioleau,  44  Fed. 
769 ;  The  Wave  v.  Hyer,  2  Paine,  131,  Fed.  Cas. 
No.  17300 :  The  Anne,  1  Mason,  508,  Fed.  Cas. 
No.  412;  The  George  8.  Wright,  Deady,  591, 
Fed.  Cas.  No.  5.340;  The  Wave,  Blatchf.  k  H. 
23,-,.  Fed.  Cas.  No.  17,297. 

A  court  of  admiralty  has  undoubted  Jurisdic- 
tion to  entertain  a  proceeding  in  rem  against  a 
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ship,  whether  domestic  or  foreign,  to  enforce 
payment  for  services  actually  rendered  In 
piloting  the  ship  from  sea.  The  Alaska,  3  Ben. 
391.  Fed.  Cas.  No.  129.  The  Judge  says:  If 
such  a  service  Is  not  maritime  I  can  conceive  of 
none. 

The  process  of  breaking  the  fetters  was  much 
the  same  in  this  class  of  contracts  as  in  others, 
the  court  traveling  the  course  with  reference  to 
the  distinction  between  contracts  to  be  per- 
formed on  the  high  seas  and  others ;  and  it  was 
held  that  a  contract  for  pilotage  to  be  performed 
within  a  state  cannot  be  enforced  In  admiralty. 
Harrison  v.  The  Anna  Kimball,  Fed.  Cas.  No. 
6.182. 

But  that  suits  for  pilotage  on  the  high  seas 
and  on  waters  navigable  from  the  sea  so  far  as 
the  tide  ebbs  and  flows  are  within  the  admi- 
ralty and  maritime  Jurisdiction.  Hobart  v. 
Drogan,  10  Pet.  108,  9  L.  ed.  363. 

So,  in  Arcularlus  v.  Staples,  Fed.  Cas.  No. 
509b^  Betts,  J.,  held  that  admiralty  had  no 
Jurisdiction  to  enforce  a  claim  to  half  pilotage 
given  by  a  state  law ;  saying  that  if,  by  power 
of  the  statute,  the  state  law  becomes  also  a  law 
of  the  United  States,  it  would  not  make  the 
right  so  conferred  one  of  which  admiralty  can 
take  Jurisdiction.  It  would  become  a  legal 
right  triable  in  the  common-law  courts  only. 

And  a  similar  ruling  was  made  in  Harrison 
V.  The  Anna  Kimball,  Fed.  Cas.  No.  6,132. 

But  now  it  is  held  that  admiralty  has  Juris- 
diction of  claims  for  the  pilotage  allowed  by  law 
as  upon  a  quasi  contract.  Banta  v.  McNeil,  5 
Ben.  74,  Fed.  Cas.  No.  966,  Affirmed  in  13 
Wall.  236,  20  L.  ed.  624 ;  The  America,  1  Low. 
Dec.  177,  Fed.  Cas.  No.  289. 

And  this  extends  even  to  the  statutory  right 
to  half  pilotage  under  state  laws.  The  Kalmar, 
10  Ben.  242,  Fed.  Cas.  No.  7,601;  The  Glen- 
earne,  7  Sawy.  200,  7  Fed.  604 ;  The  California, 
1  Sawy.  463,  Fed.  Cas.  No.  2,312 ;  The  Charles 
A.  Sparks,  16  Fed.  480;  The  Alsena,  14  Fed. 
174. 

But  admiralty  will  not  enforce  a  claim  for 
half  pilotage  by  a  proceeding  in  rem  where 
the  claim  is  not  made  a  lien  by  the  locai  law. 
The  Robert  J.  Mercer,  1  Sprague,  284,  Fed.  Cas. 
No.  11,891. 

4.  Contracte  of  stevedores  and  watchmen. 

The  rule  being  established  that  admiralty 
Jurisdiction  over  contracts  depends  upon  the 
nature  of  the  contract,  and  not  upon  the  place 
where  it  was  made  or  Is  to  be  performed,  some 
difficulty  has  been  experienced  in  determining 
Just  what  contracts  come  within  the  class  to 
which  Jurisdiction  attaches.  Contracts  for 
stevedores'  services  are  very  near  the  border 
line.  Under  the  influence  of  the  common-law  de- 
cisions, some  courts  have  held  that  such  con- 
tracts were  too  nearly  connected  with  land 
service  to  be  within  the  Jurisdiction  of  the  ad- 
miralty. As  was  seen  in  the  preceding  section, 
the  mere  fact  that  services  are  rendered  on 
ship  board,  or  even  for  the  benefit  of  the  ship. 
Is  not  enough  to  confer  Jurisdiction.  The 
service  must,  In  addition,  tend  to  aid  the  ship 
In  her  service  as  an  Instrument  of  commerce. 
The  tendency  of  the  earlier  cases  waa  to  hold 
that  the  contract  of  the  stevedore  was  not  of  a 
maritime  character. 

It  was  held  that  services  rendered  on  board  a 
vessel  while  at  a  dock  are  not  of  a  maritime 
character.  Graham  y.  Hoskins,  Olcott,  224, 
Fed.  Cas.  No.  5,669. 
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And  since  the  stevedore's  serrlces  were  so 
rendered  there  was  not  Jurisdiction  over  his 
contract.  Fisher  v.  Lullng,  1  Jones  ft  S.  337 ; 
Danace  v.  The  Magnolia,  37  Fed.  307 ;  Coyne  v. 
The  Alexander  McNeil,  20  Inf.  Ber.  Rec  176, 
Fed.  Cas.  No.  3,312a/  Kegan  y.  The  Amaranth, 
Fed.  Cas.  No.  7,646 ;  Paul  v.  The  Ilex,  2  Woods, 
229,  Fed.  Cas.  No.  10,842. 

In  The  Joseph  Canard,  Olcott,  120,  Fed.  Cas. 
No.  7,635,  it  is  said  that  charges  for  Bteve- 
dores*  work  are  only  for  labor  at  the  wharf  or 
moorings  of  the  vessel  in  stowing  cargo,  and  are 
not  distinguishable  in  character  from  charges 
of  draymen  or  lightermen  who  bring  cargo  to 
the  ship  to  be  loaded  on  board. 

In  The  Circassian,  1  Ben.  209,  Fed.  Cas.  No. 
2,722,  the  court  held  that  a  contract  for  steve- 
dore's services  is  not  within  the  Jurisdiction  of 
admiralty.  But  this  raling  was  made  on 
precedent,  the  Judge  saying:  I  confess  I  never 
have  been  able  to  see  any  sound  distinction  be- 
tween the  nature  of  services  performed  in  stow- 
ing and  breaking  out  the  cargo  of  a  ship,  and 
the  services  performed  In  Its  transportation. 
It  Is  a  service  which,  when  performed  by  the 
crew,  as  Is  frequently  the  case,  is  considered  a 
maritime  service,  and  compensated  in  admiralty 
under  the  name  "wages."  When  not  performed 
by  the  crew  it  devolves  upon  a  class  as  clearly 
identified  with  maritime  affairs  as  are  the  mar- 
iners. 

So,  admiralty  was  held  to  have  no  Jurisdic- 
tion of  an  action  for  breach  of  an  executory 
contract  for  personal  services  to  be  rendered  to 
a  vessel  In  port  in  loading  or  unloading  her 
cargo.  Cox  v.  Murray,  Abb.  Adm.  840,  Fed. 
Cas.  No.  8,304.  The  court  says  that,  in  order 
to  give  admiralty  Jurisdiction,  the  contract 
must  be  of  a  maritime  nature.  This  is  the  case 
only  when  the  subject-matter  of  the  contract 
regards  the  fitment  of  the  vessel  herself  for  the 
voyage,  aid  and  assistance  rendered  on  board 
her  in  prosecuting  the  voyage,  or  the  employ- 
ment of  her  as  a  vehicle  of  t^e  voyage.  The 
emphasis  of  the  decision  litems  to  be  placed 
upon  the  fact  that  no  services  had  been  ren- 
dered^ or  materials  furnished,  or  other  acts  of 
performance  done  under  it,  upon  the  vessel. 
.  The  court  further  says :  "I  understand  the 
doctrine  of  the  liability  in  admiralty  of  vessels 
or  their  owners  to  material  men  and  laborers 
is  based  upon  the  consideration  that  the  ship 
has  been  benefited  and  aided  in  her  business  of 
navigating  the  sea  by  the  supplies  or  services 
furnished  her.  .  .  .  And  I  am  not  aware 
that  maritime  courts  have  ever  sustained  ac- 
tions for  pei-sonal  services  upon  the  footing  of 
an  executory  contract  merely."  Further,  It  is 
«aid  that  the  stevedore's  service  is  of  no  higher 
character  in  respect  to  maritime  privilege  than 
that  rendered  by  a  shore  la1x>rer  who  assists  in 
pulling  at  the  falls  or  moving  merchandise 
along  the  wharf  while  the  vessel  Is  taking  in 
or  discharging  cargo,  or  who  aids  in  weighing 
or  measuring. 

So  there  was  no  Jurifldictlon  over  a  contract 
for  services  of  a  stevedore  In  removing  ballast 
from  a  vessel.  Ltegan  v.  Amaranth,  30  Hunt, 
Mer.  Mag.  713.  Fed.  Cas.  No.  11,664. 

But  a  contract  to  unload  a  ship  which  is  on 
tire  and  in  danger  of  destruction  is  maritime. 
The  Circassian.  1  Ben.  171,  Fed.  Cas.  No.  2,723. 

Some  cases  have  turned  upon  the  question  of 
presence  or  absence  of  lien,  It  having  been  first 
determined  that  stevedores  have  no  claim 
Against  the  vessel  for  their  services.  The  Pan- 
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ama.  Olcott,  343,  Fed.  Cas.  No.  10,703 ;  The  E. 
A.  Barnard,  2  Fed.  712. 

And  then  because  they  had  no  lien  Jurisdic- 
tion over  their  contracts  was  denied. 

Thus,  In  M'Dermott  v.  The  S.  O.  Owens,  1 
Wall.  Jr.  370,  Fed.  Cas.  No.  8,748,  It  was  held 
that  stevedores  had  no  Hen  on  the  vessel  for 
their  services ;  but  Justice  Grier,  in  deciding 
the  case,  placed  his  decision  upon  the  ground 
that  the  service  could  not  be  treated  as  mari- 
time; and  therefore  it  would  seem  that,  in  his 
Judgment,  admiralty  had  no  Jurisdiction  of  a 
suit  for  such  services,  even  if  the  suit  was  ia 
personam. 

So,  in  The  Amstel,  Blatchf.  &  H.  215,  Fed. 
Cas.  No.  839,  it  was  held  that  a  stevedore  has 
no  lien  upon  the  vessel  for  services  rendered  in 
loading  or  unloading  her.  Although  the  court 
does  not  expressly  pass  upon  the  question 
whether  admiralty  would  have  Jurisdiction  of  a 
suit  ^  perawiMm  to  recover  for  the  services  ren- 
dered, the  implication  from  the  opinion  is  that 
it  would  not.  The  court  says  his  services 
were  not  In  their  nature  maritime,  and  were 
really  performed  on  land.  The  services  con- 
sisted of  nothing  done  to  the  vessel  in  her  re- 
pairing or  refitting,  but  of  labor  expended  part- 
ly on  board  and  partly  on  shore  in  discharging 
the  cargo.  This  description  of  services  has 
never  yet  been  recognised  as  of  a  privileged 
order. 

But  the  later  and  better  opinion  is  that  the 
contract  of  a  stevedore  is  maritime  within  the 
Jurisdiction  of  the  admiralty.  The  Mattie  May, 
45  Fed.  899;  Norwegian  8.  8.  Co.  v.  Washing- 
ton, 6  C.  C.  A.  818,  18  U.  S.  App.  459,  57  Fed. 
224  ;  Flores  v.  The  Scotia,  85  Fed.  916 ;  The 
Wyoming,  36  Fed.  493 ;  The  Velox,  21  Fed.  479 ; 
The  AUerton,  93  Fed.  219 ;  The  Anaces,  87  Fed. 
565;  The  Gilbert  Knapp,  37  Fed.  215;  The 
Main,  2  C.  C.  A.  569,  2  U.  S.  App.  849,  51  Fed. 
954,  Overruling  Paul  v.  The  Ilex,  2  Woods,  229, 
Fed.  Cas.  No.  10,842. 

In  The  B.  A.  Baisley,  18  Fed.  703,  the  court 
took  Jurisdiction  of  a  suit  by  a  cooper  for 
services  rendered  <m  board  in  preparing  the  car- 
go for  discharge. 

In  The  George  T.  Kemp,  2  Low.  Dec.  477, 
Fed.  Cas.  No.  5,841,  the  court  says,  If  the 
services  or  contract  properly  concerns  the  ship 
and  her  owner,  they  are  clearly  maritime,  and 
can  be  sued  against  the  owner  of  a  domestic 
ship  in  personam,  or  against  a  foreign  ship  in 
rem. 

In  McCartey  v.  The  Senator,  8  N.  T.  Week. 
Dig.  480,  21  Fed.  191,  the  court  says  stevedores 
are  a  class  of  laborers  at  the  ports  whose  busi- 
ness it  is  t9  load  and  unload  vessels,  and  by  long 
practice  have  become  experts  at  the  buainesfi. 
The  safety  of  the  vessel,  as  well  as  that  of  the 
cargo,  depends  very  largely  upon  the  manner  in 
which  It  is  loaded.  The  necessity  for  skilled 
labor  has  created  a  demand  for  this  separate 
class  of  laborers,  and  has  Induced  men  to  adopt 
it  as  an  occupation.  The  demand  for  such  serv- 
ice cannot  be  fulfilled  by  the  common  laborer. 
Hence,  they  have  become  so  connected  with  navi- 
gation to  load  as  well  as  unload  vessels  that  they 
are  regarded  as  part  of  the  machinery  of  com- 
merce. There  does  not  seem  to  be  any  difference 
in  principle  between  that  service  and  the  ser- 
vice performed  by  the  sailor,  the  lighterman, 
the  man  who  sets  the  riggfaig,  who  scrapes  the 
bottom,  or  paints  the  sides  of  the  vessel,  or  by 
him  who  furnishes  supplies  or  tows  the  vessel 
to  or  into  port. 
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The  conb-act  of  a  stevedore  Is  maritime.  The  I 
ship  is  bound  to  make  proper  stowage  and  prop- 
er discharge  of  the  cargo:  for  any  breach  of 
duty  In  either  the  ship  is  liable,  and  a  maritime 
Hen  arises  because  the  obligation  is  maritime. 
If  the  ship's  obligation  is  maritime  the  services 
rendered  to  the  ship  In  discharging  the  obliga- 
tion must  be  maritime  also.  The  Hattie  M. 
B8iD,  20  red.  380. 

Recurring  to  those  considerations  of  commer- 
cial necessity  and  convenience,  out  of  which  it 
U  supposed  that  the  whole  system  of  tacit  hy- 
pothecation has  grown,  it  is  difflcuitt  as  matter 
of  principle,  to  limit  the  range  of  maritime 
service  and  maritime  contracts,  which  carry 
vlth  them,  as  an  essential  part,  a  maritime  lien 
enforceable  In  admiralty  short  of  whatever 
services  the  master  may  require,  and  whatever 
contracts  he  may  And  it  necessary  to  make,  as 
the  agent  of  the  foreign  owner.  In  the  perform- 
ance of  his  duty  in  navigating  and  conducting 
the  business  of  the  ship,  for  the  successful  pros- 
ecution of  the  voyage  or  adventure  upon  which 
^hp  has  been  despatched  by  the  owner;  and 
this  doctrine*  which  Is  inconsistent  with  that 
narrower  principle  by  which  the  stevedore's 
lien  was  denied,  seems  to  have  received  the 
sanction  of  the  Supreme  Court  of  the  United 
States.  Roberts  v.  The  Windermere,  2  Fed. 
727. 

In  The  Canada,  7  Sa^.  173,  7  Fed.  110, 
Beady,  J.,  says :  To  my  mind  It  is  very  plain 
that  the  services  of  a  stevedore  are  maritime  in 
their  nature.  A  voyage  cannot  be  begnn  or 
eaded  without  the  stowing  and  discharging  of 
<argo.  To  receive  and  deliver  the  cargo  are 
as  much  a  part  of  the  undertaking  of  the  ship 
as  its  transportation  from  one  port  to  another. 
Indeed,  it  Is  an  essential  part  of  the  transporta- 
tion. Freight  is  not  doe  or  earned  ontll  the 
cargo  is  at  least  placed  on  the  wharf  at  the  end 
of  the  ship's  tackle.  To  say  that  the  final  de- 
lirery  or  dlsciiarge  of  cargo  is  not  a  maritime 
aervlce  becanae  it  is  or  may  be  performed  part- 
ly on  ahore  is  simply  begging  the  question,  since 
It  Is  the  nature  of  the  service,  and  not  the 
place  where  It  is  rendered,  that  determines  its 
character  In  that  respect. 

in  The  Wlvanhoe,  26  Fed.  927,  Hughes,  J., 
says:  I  see  no  reason  why  a  stevedore's  con- 
tract for  loading,  if  made  with  the  nmster  of 
the  vessel.  Is  not  to  be  deemed  maritime.  On 
the  other  hand,  I  can  well  perceive  that,  if  a 
stevedore  makes  a  contract  with  one  who  wishes 
to  ship  merchandise  on  a  vessel  to  pat  the  mer- 
chandise on  board,  both  being  landsmen  and 
neither  having  any  other  practical  relation  to 
the  Teasel,  I  see  no  reason  why  such  contract 
should  be  binding  on  the  ship. 

The  decisions  opposed  to  the  maritime  nature 
of  a  stevedore's  contract  were  based  on  grounds 
In  conflict  with  subsequent  rulings  of  the  court 
of  last  resort.     The  Gilbert  Knapp,  87  Fed.  215. 

The  removal  of  the  ballast  from  a  foreign  ves- 
sel while  in  port  for  the  purpose  of  putting  her 
In  condition  to  receive  cargo  Is  maritime.  Rob- 
erts V.  The  Windermere,  2  Fed.  722,  Dlsapprov- 
Inj;  Hubbard  v.  Roach,  2  Fed.  393. 

Admiralty  has  jurisdiction  of  a  contract  be- 
t«*e<«n  the  master  and  a  cooper  to  put  the  cargo 
In  landing  order,  the  services  being  rendered 
before  the  delivery  of  the  cargo,  partly  on  the 
vessel  and  partly  on  the  wharf.  The  service  Is 
maritime  because  It  Is  necessary  to  enable  the 
fibip  to  earn  freight,  which  is  the  sole  purpose 
f^r  which  the  ship  is  constructed  and  navigated. 
66L.R.  A. 


Tt  is  no  objection  to  their  being  matltlme  that 
they  are  performed  on  land  by  persons  not  sea- 
men. The  Onore,  6  Ben.  564,  Fed.  Cas.  No.  10. 
538. 

So,  a  cook  on  a  vessel  may  proceed  in  admi- 
ralty to  recover  extra  wages  for  services  ren- 
dered as  a  stevedore.  The  Charles  F.  Perry,  1 
Ix>w.  Dec.  475,  Fed.  Cas.  No.  2,616. 

Watchmen, 

The  Jurisdiction  has  not  yet  been  extended  to 
the  services  of  a  watchman,  rendered  when  the 
vessel  Is  out  of  commission  and  laid  up,  either 
for  repairs,  or  for  preservation. 

The  contract  of  a  ship  keeper  for  services  to 
be  rendered  while  the  vessel  is  laid  up  fpr  the 
winter  is  not  maritime.  The  Champion,  Fed. 
Cas.  No.  2,584. 

So,  there  is  no  Jurisdiction  of  a  claim  of  a 
watchman  not  during  navigation  of  the  vessel, 
nor  when  there  is  a  cargo  on  board  in  a  home 
port,  and  when  the  vessel  is  laid  up  for  repairs. 
McGlnnls  v.  The  Grand  Turk,  2  Flttsb.  326,  Fed. 
Cas.  No.  8,800. 

The  services  of  a  watchman  in  the  home  port 
are  not  maritime.  The  America,  56  Fed.  1021 ; 
Russell  V.  Barkman,  Fed.  Caa.  No.  12,161 ;  The 
Slrius,  65  Fed.  226. 

A  person  employed  to  watch  a  vessel  while  at 
anchor,  visit  her  from  time  to  time,  ventilate 
her,  try  her  pumps,  and  the  like,  cannot  sue  in 
admiralty  for  his  compensation,  since,  to  im- 
part a  maritime  character  to  personal  services 
rendered  In  or  upon  a  vessel,  they  must  be  con- 
nected with  the  betterment  of  the  vessel,  or  be 
rendered  In  aid  of  her  navigation,  directly  by 
labor  on  the  vessel,  or  in  sustenance  or  relief  of 
those  who  conduct  her  operations  at  sea.  Gur- 
ney  v.  Crockett,  Abb.  Adm.  490,  Fed.  Cas.  No. 
5,874. 

And  the  claims  of  watchmen  for  services  ren- 
dered while  the  vessel  Is  at  the  wharf  do  not 
constitute  a  maritime  lien.  The  John  T.  Moore, 
8  Woods,  61,  Fed.  Cas.  No:  7,480;  The  E.  A. 
Barnard,  2  Fed.  712. 

The  ship  keeper  of  a  domestic  vessel  which  is 
being  repaired  for  a  new  use  has  no  lien  for  his 
wages.  The  Island  City,  1  Low.  Dec.  375,  Fed. 
Cas.  No.  7,109. 

But  if,  in  addition  to  the  niAre  watching  of 
the  vessel,  other  services  are  rendered,  it  may 
be  sufficient  to  bring  the  case  within  the  admi- 
ralty Jurisdiction. 

Thus,  a  contract  to  take  charge  of  a  tug  at 
the  end  of  her  trip,  care  for  her,  and  keep  her 
in  good  order,  moving  her  from  place  to  place 
as  occasion  may  require,  is  a  maritime  contract. 
Wishart  v.  The  Jos.  Nixon,  43  Fed.  926. 

So,  a  contract  to  watch  a  vessel  and  furnish 
labor  for  her  repair  and  preservation  is  mari- 
time.    The  Maggie  P.  32  Fed.  300. 

So,  the  services  of  the  watchman  of  a  cargo 
before  it  is  discharged  are  maritime.  The 
Seguranca,  58  Fed.  908. 

In  The  Hattie  Thomas,  59  Fed.  207,  a  lien 
was  decreed  In  favor  of  one  who  brought  a  ve8- 
sel  into  port,  anchored  her,  pumped  her  out, 
dried  her  sails,  saw  to  her  fastenings,  and  per- 
formed other  services  usually  performed  by 
mariners. 

The  services  of  a  watchman  on  board  a  vessel 
coming  into  a  port  utterly  disabled  by  the  sick- 
ness of  her  crew  and  having  on  board  a  cargo 
to  deliver  in  order  to  earn  freight  is  a  maritime 
service  for  which  there  is  a  Hep  on  the  ship. 
The  Erinagh,  7  Fed.  231. 
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In  The  Harriet,  Olcott,  220,  Fed.  Gas.  No.  6,- 
097,  the  court,  although  deciding  that  the 
serylces  of  a  watch  upon  a  ship  lying  at  a  wharf 
were  not  of  a  maritime  character,  enforced  a 
lien  given  him  by  the  state  law  for  his  services. 

Of  course  the  latter  ruling  was  erroneous  be- 
eause,  as  has  already  been  seen,  the  states  can- 
not confer  Jurisdiction  upon  the  admiralty 
courts. 

6.  Oontracta  to  aatisi  veaael 
Towage, 

A  claim  for  towage  in  a  public  naylgable 
riyer  is  cognizable  in  admiralty.  Monongahela 
Nav.  Co.  y.  The  Bob  Cornell,  1  Fed.  218;  The 
Acadia,  Brown,  Adm.  73,  Fed.  Cas.  No.  24 ; 
The  W.  J.  Walsh,  5  Ben.  72,  Fed.  Gas.  No.  17,- 
922. 

The  towage  of  a  steam  barge  and  her  scows 
from  port  to  port  on  tide  water  is  maritime 
service.  The  Alabama,  22  Fed.  449;  The  Ala- 
bama, 19  Fed.  544. 

A  contract  for  towage  on  a  navigable  water 
is  within  the  Jurisdiction  of  admiralty,  although 
the  tow  Is  a  lighter  in  its  home  port.  The  Gen- 
eral Cass,  1  Brown,  Adm.  334,  Fed.  Cas.  No. 
5,807. 

Admiralty  has  Jurisdiction  of  an  action  for 
breach  of  an  executory  contract  to  tow  a  vessel 
to  a  place  of  safety.  Boutin  v.  Rudd,  27  C.  C. 
A.  627,  58  U.  S.  App.  526,  82  Fed.  686. 

Of  breach  of  contract  by  a  propeller  to  tow 
a  barge  for  the  season.  The  Oscoda,  66  Fed. 
847. 

The  commission  of  a  tort  In  tidal  water  may 
give  admiralty  Jurisdiction,  although  it  consti- 
tuted a  breach  of  a  towage  contract  which  would 
not  of  itself  have  been  within  the  Jurisdiction 
of  admiralty.  The  Brooklyn,  2  Ben.  647,  Fed. 
Cas.  No.  1,938. 

Jurisdiction  over  contracts  of  towage  is  no 
longer  limited  to  those  between  states.  Leon- 
ard y.  The  Volunteer,  4  Chicago  Legal  News, 
166,  Fed.  Cas.  No.  8,260. 

Salvage, 

Salvage  has  always  been  a  matter  peculiarly 
within  the  Jurisdiction  of  the  admiralty  courts, 
not  only  because  of  the  place  where  the  service 
is  performed,  but  also  because  of  the  peculiar 
system  of  awarding  the  compensation.  Because 
of  this  primary  Jurisdiction  it  has  been  held 
that  contracts  relating  to  the  service  were  also 
within  the  Jurisdiction. 

A  contract  to  render  service  to  a  vessel  in 
distress  is  within  the  Jurisdiction  of  admiralty. 
The  Clarion,  Brown,  Adm.  74,  Fed.  Cas.  No.  2,- 
795 ;  The  Williams,  Brown,  Adm.  208,  Fed.  Cas. 
No.  17,710;  The  Whitaker,  1  Sprague,  282, 
Fed.  Cas.  No.  17,526;  The  J.  O.  Paint,  1  Ben. 
645,  Fed.  Cas.  No.  7,318;  The  Marquette, 
Brown.  Adm.  364,  Fed.  Cas.  No.  9,101 ;  The  A. 
D.  Patchin,  1  Blatchf.  414,  Fed.  Cas.  No.  87; 
The  Roanoke,  50  Fed.  575 ;  Baxter  v.  Hellner, 
38  Fed.  668. 

A  contract  for  floating  a  vessel  which  has 
been  driven  ashore  by  a  storm  Is  maritime  with- 
in the  Jurisdiction  of  admiralty.  Frame  v.  The 
Ella,  5  Hughes,  125,  48  Fed.  669. 

Admiralty  has  Jurisdiction  of  a  suit  upon  a 
contract  for  salvage  service,  whether  the  con- 
tractor was  to  be  paid  in  all  events  or  not. 
The  Louisa  Jane,  2  Low.  Dec.  295,  Fed.  Cas. 
No.  8,532. 
66  L.  R.  A. 


In  The  Emulous,  1  Sumn.  210,  Fed.  Cas.  No. 
4,480,  It  is  assumed  that  the  court  will  enforce 
a  contract  for  salvage  service. 

A  contract  to  raise  a  wrecked  vessel  is  snffi< 
cimtly  maritime  to  give  admiralty  JurlsdictioD 
of  a  suit  to  recover  wages  due  under  it.  Gil- 
christ V.  Godman,  79  Fed.  970. 

The  services  of  one  employed  as  a  diver  and 
engineer  of  a  tug  engaged  In  wrecking  are  mari- 
time.    The  Murphy  Tugf*.  28  Fed.  429. 

In  The  Sabine,  101  U.  S.  384,  25  L.  ed.  0S2. 
It  is  said,  where  parties  rendering  salva^re 
services  are  employed  and  sent  out  by  the  owner 
or  insurers,  they  may  proceed  in  personam  in 
the  admiralty  against  their  employers  for  com- 
pensation, even  though  they  were  unsuccessful, 
unless  their  contract  made  success  a  condition 
of  compensation. 

The  Jurisdiction  of  admiralty  in  matters  o: 
contract  depends,  not  on  the  character  of  the 
parties,  but  on  that  of  the  contract — whether 
maritime  or  not  A  contract  to  render  services 
to  a  vessel  in  distress  is  within  the  admiralty 
Jurisdiction  and  such  Jurisdiction  may  he  exer- 
cised even  between  foreigners.  The  Sailor's 
Bride,  Brown,  Adm.  68,  Fed.  Cas.  No.  12,220. 

Admiralty  has  Jurisdiction  of  a  suit  on  a  con- 
tract between  parties  engaged  In  the  wrecking 
business  to  share  the  amounts  awarded  as  sal- 
vage for  the  efTorts  of  the  vessel  of  either  party. 
Andrews  v.  Wall,  3  How.  568,  11  L.  ed.  729. 
The  court  says  it  is  a  maritime  contract  for 
services  to  be  rendered  on  the  sea.  Over  mari- 
time contracts  the  admiralty  possesses  a  clear 
and  established  Jurisdiction  capable  of  being  en- 
forced in  personam  as  well  as  in  rem. 

The  question  has  arisen  whether  or  not  a  con- 
tract to  render  salvage  service-  so  far  focuses  in 
itself  all  the  rights  of  the  parties  that  all  relief 
must  be  sought  under  it  regardless  of  future 
events.  It  is  not  necessary  to  settle  this  ques- 
tion for  the  purpose  of  this  annotation,  but 
attention  is  called  to  it  for  the  purpose  of  de- 
termining some  questions  which  must  be  an- 
swered. 

In  William  v.  The  Jenny  Lind,  Newberry, 
Adm.  443,  Fed.  Cas.  No.  17,723,  it  was  held 
that  admiralty  will  not  enforce  specific  p^- 
formance  of  a  contract  for  salvage  service. 

In  other  words,  the  service  rendered  U  the 
thing  which  entitles  to  compensation :  and,  if 
the  contract  compensation  is  not  adequate,,  it 
will  be  ignored. 

So,  a  contract  for  compensation  at  all  events 
is  no  bar  to  salvage,  unless  it  is  express,  ex- 
plicit, and  clearly  proved.  The  Huntsville, 
Fed.  Cas.  No.  6,916. 

But  in  Hennessey  v.  The  Versailles,  1  Curt 
C.  C.  353,  Fed.  Cas.  No.  6.365,  the  court  dis- 
cusses the  question  whether  the  services  were 
salvage  services  or  had  been  rendered  under  a 
contract,  impliedly  assuming  that  it  had  juris- 
diction to  enforce  the  contract  should  one  be 
shown. 

And  the  same  course  was  taken  In  The  In- 
dependence, 2  Curt.  C.  C.  356,  Fed.  Cas,  No.  7,- 
014. 

And  in  The  Marquette,  Brown,  Adm.  364. 
Fed.  Cas.  No.  9,101.  it  was  held  that  when  a 
contract  is  made  for  services  In  aid  of  a  vessel 
in  distress,  and  the  compensation  is  to  be  In  all 
events,  whether  successful  or  not,  no  claim  for 
services  can  be  maintained ;  but  the  remedy 
must  be  in  personam  upon  the  contract. 

And  the  mere  fact  that  the  contract  may  U* 
ignored  under  some  circumstances  does  not  pre- 
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Tent  Its  having  a  binding  effect  so  far  as  It  can 
ht  enforced. 

Therefore,  If  a  person  contracts  to  float  a 
srcanded  ressel  persons  employed  by  him  do  not 
perform  a  salvage  service  which  will  give  them 
a  lien  npon  the  vessel,  bnt  they  must  look  for 
their  payment  to  their  employer.  The  Whi ta- 
ker, 1  Sprague,  220,  Fed.  Cas.  No.  17.524. 

So,  admiralty  has  no  Jurisdiction  of  a  suit 
either  against  the  vessel  or  against  the  owner 
to  personam  to  recover  the  value  of  blocks  let 
to  persons  who  were  endeavoring  to  relieve  a 
wrecked  vessel.  The  contract  was  not  one  for 
repairs,  supplies,  or  other  necessaries  furnished 
the  vessel.  Squire  v.  100  Tons  of  Iron,  2  Ben. 
21,  Fed.  Cas.  No.  13,270. 

A  contract  to  raise  floating  docks  constructed 
so  that  they  can  be  submerged  and  a  vessel  In 
need  of  repairs  floated  over  them  and  then 
raised  Is  not  within  the  Jurisdiction  of  admi- 
ralty, since  the  service  is  not  of  a  maritime 
character.  Salvor  Wrecking  Co.  v.  Sectional 
Dock  Co.  3  Cent.  L.  J.  640,  Fed.  Cas.  No.  12,- 
273. 

W?uwfage, 

A  contract  for  wharfage  is  a  maritime  con- 
tract within  the  Jorisdictlon  of  the  admiralty. 

Es  parte  Easton,  95  U.  S.  68,  24  L.  ed.  373 ; 
Clifford  V.  United  States,  34  Ct.  CI.  223  ;  Brook- 
man  V.  Uamill,  43  N.  Y.  554,  8  Am.  Rep.  731 ; 
United  Hydraulic  Cotton-Press  Co.  v.  The  Alex- 
ander McNeil,  20  Int.  Rev.  Rec.  176,  Fed.  Cas. 
No.  14,404. 

Even  in  case  of  a  domestic  vessel.  Bralsted 
V.  Denton,  115  Fed.  428. 

And  a  contract  of  wharfage  for  a  canal  boat 
Is  a  maritime  contract  within  the  Jurisdiction 
of  admiralty.  The  Kate  Tremaine,  6  Ben.  60, 
Fed.  Cas.  No.  7.022. 

So,  a  contract  for  the  wharfage  of  a  floating 
bouse  boat  is  maritime.  Woodruff  v.  One  Cov- 
ered Scow,  30  Fed.  269. 

In  Union  Wharf  &  Fler  v.  The  J.  H.  Starin, 
45  Conn.  585,  15  Blatchf.  473,  Fed.  Cas.  No. 
7,320,  admiralty  took  Jurisdiction  of  a  suit  by 
the  owner  of  a  wharf  to  recover  compensation 
agamsc  a  vessel  which  had  been  unloaded  at 
an  adjotniug  wharf  for  carting  the  goods  over 
the  wharf  of  libellant.  The  court  said  the 
elalm  to  a  lien  for  wharfage  In  this  case  is  such 
a  claim  as  is  cognizable  In  admiralty.  The  use 
of  the  libeJlant's  wharf  as  It  was  used  In  this 
case  pertains  to  navigation  by  water  to  such  an 
extent  that  the  Implied  contract  for  wharfage 
in  respect  of  the  goods  may  properly  be  re- 
garded as  a  maritime  contract  for  the  benefit  of 
the  steamer,  and  therefore  one  the  lien  given 
for  which  by  the  state  law  is  cognizable  and 
enforceable  In  the  admiralty. 

This  Jurisdiction  was  at  flrst  refused  by  the 
lower  courts.  Delaware  River  Storage  Co.  v. 
The  Thomas,  7  Am.  Law  Rev.  881,  Fed.  Cas. 
No.  3,769 ;  Storage  Co.  v.  The  Thomas,  9  Phila. 
364,  Fed.  Cas.  No.  13,489;  Taylor  v.  The 
Joseph  Walker,  17  Phila.  Leg.  Int.  255,  Fed. 
Ceb.  No.  13,795. 

BspeclaJly  in  case  of  domestic  vessels. 
Squires  v.  The  Charlotte  Vanderbllt,.  3  Week. 
Law  Qaz.  343,  Fed.  Cas.  No.  13,271 ;  Jefferson- 
ville  V.  The  John  Shallcross,  35  Ind.  19. 

This  was  partly  due  to  the  fact  that  no  lien 
was  held  to  exist  for  wharfage  service. 

Admiralty  cannot  enforce  a  lien  for  wharfage 
ajcainst  a  domestic  vessel.  Russel  v.  The  Asa 
R.  Swift,  Newberry,  Adm.  553,  Fed.  Cas.  No. 
12.144. 
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Although  it  may  enforce  a  lien  if  one  existed. 
Ex  parte  Lewis,  2  Gall.  483,  Fed.  Cas.  No.  S,- 
310. 

And  casea  holding  that  there  is  a  lien  for 
wharfage  may  be  regarded  as  Impliedly  recoR- 
ulzlng  the  Jurisdiction  of  admiralty  over  sucb 
contracts.  Johnson  v.  The  M'Donough,  Gilpin, 
101,  Fed,  Cas.  No.  7,395. 

And,  the  contract  being  maritime  In  Its  na- 
ture, admiralty  may  enforce  wharfage  llena 
given  by  state  statutes.  The  Virginia  Rulon, 
13  Blatchf.  519,  Fed.  Cas.  No.  16,974,  Following 
The  Lottawanna,  21  Wall.  558,  22  L.  ed.  654. 

So,  admiralty  has  Jurisdiction  of  a  claim  for 
double  wharfage  under  a  state  statute.  The> 
Ann  Ryan,  7  Ben.  20,  Fed.  Cas.  No.  428. 

In  Atlantic  Dock  Co.  v.  Wenberg,  9  Ben.  464, 
Fed.  Cas.  No.  622,  it  is  said  that  a  liability  for 
wharfage  imposed  by  statute  springs  out  of  and 
is  incident  to  a  maritime  transaction,  and  Is, 
therefore,  maritime  in  its  character,  and  may 
be  enforced  in  admiralty. 

But  in  The  Gem,  Brown,  Adm.  87,  Fed.  Cas. 
No.  5,303,  Wilklns,  J.,  refused  to  take  Jurisdic- 
tion of  a  libel  for  wharfage  on  the  ground  that 
it  was  not  within  the  meaning  of  the  12th  admU 
ralty  rule  permitting  proceedings  in  rem  in  casea 
of  domestic  vessels  only  In  case  of  material 
men.  But  Judge  Brown,  the  reporter.  In  a  note 
to  the  case,  states  that  the  weight  of  the  more 
recent  cases  is  to  the  effect  that  wharfage  Is  a 
maritime  contract,  and  that  a  lien  exists  there- 
for independent  of  the  12th  admiralty  rule. 

A  lease  of  a  wharf  Is  not  maritime.  Upper 
Steamboat  Co.  t.  Blake,  2  App.  D.  C.  51. 

So,  a  lease  of  a  portion  of  a  wharf  for  use  by 
a  vessel  at  a  fixed  annual  rental  Is  not  a  mari- 
time contract.  The  James  T.  Furber,  129  Fed. 
808. 

Dockage. 

Similar  to  a  contract  for  wharfage  Is  that  for 
use  of  a  dock,  dry  or  otherwise. 

Therefore  a  contract  for  the  use  of  a  dry  dock 
is  maritime.  The  Vidal  Sala,  12  Fed.  207 ;  Tha 
Mississippi,  6  Fed.  548. 

So,  it  has  been  held  that  furnishing  an  air 
pump  for  a  craft  nsed  for  pumping  water  out 
of  a  dry  dock,  and  Incidentally  out  of  sunken 
vessels.  Is  a  maritime  service.  WInslow  v. 
Floating  Steam  Pump,  2  N.  J.  L.  J.  124,  Fed. 
Cas.  No.  17,880.  The  court  says  a  usefnl,  If 
not  Indispensable,  part  of  the  Instrumentalitlea 
with  which  the  owner  of  a  dry  dock  carries  on 
his  business  of  overhauling  and  repairing  ves- 
sels is  some  sort  of  machinery  for  pumping  the 
water  out  of  the  dock. 

Storage, 

There  Is  no  Jurisdiction  of  a  suit  for  com- 
pensation for  storage  of  sails  after  they  have 
been  stripped  from  the  vessel.  Hubbard  v. 
Roach,  9  Biss.  375,  2  Fed.  393. 

6.  Bottomry,  hypothecation,  mortgage. 

Contracts  by  which  money  is  loaned  at  htgl» 
interest  for  the  furtherance  of  a  voyage,  upon 
condition  that  It  shall  not  be  repaid  if  the  vessel 
or  cargo  by  which  It  is  secured  is  lost,  have  al- 
ways been  regarded  as  within  the  Jurisdictlon< 
of  the  admiralty  In  this  country,  althou;7h 
Justice  Johnson  contended  in  Ramsay  v.  Alle- 
gre,  12  Wheat.  611,  6  L.  ed.  746,  that  the  con- 
tract of  tcapnndentia  gives  no  Jurisdiction  to- 
the  admiralty,  either  in  rem  or  in  personam. 
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Admiralty  has  jarlsdlctlon  of  suits  for  the  en- 
forcement of  bottomry  bonds.     The  Orapeshot, 

0  Wall.  129.  19  L.  ed.  651 ;  The  Panama,  Ol- 
<oir,  a43,  Fed.  Cas.  No.  10,703;  The  Packet, 
3  Mason,  25C,  Fed.  Cas.  No.  10,654. 

In  The  Jerusalem,  2  Gall.  191,  Fed.  Cas.  No. 
7.293,  Mr.  Justice  Story  said:  Admiralty  is. 
Indeed,  the  only  tribunal  capable  of  enforcing 
specific  performance  in  rem  by  seisfaig  into  its 
custody  the  very  snbject  of  hypothecation.  To 
Its  guardian  care  I  may  without  rashness  af- 
firm, the  whole  commercial  world  look  for  se- 
curity and  redress,  and  without  Its  summary  in- 
terference maritime  loans  would  in  all  proba- 
bility become  obsolete.  A  jurisdiction  so  nec- 
essary and  beneficial,  which  exercises  its  pow- 
ers accordhag  to  the  law  of  nations  and  those 
rules  and  maxims  of  cItII  right  which  may  be 
■said  to  form  the  basis  of  the  institutions  of  all 
Europe,  ought  not  to  be  restrained  within  nar- 
row bounds,  unless  the  authority  or  public  pol- 
icy distinctly  requires  It.  And  Jurisdiction  was, 
therefore,  taken  of  a  suit  upon  such  a  bond  be« 
tween  foreigners. 

In  The  Othello,  6  Blatchf.  342,  Fed.  Cas.  No. 
10,611,  the  court  took  Jurisdiction  of  a  suit  on 
:a  bottomry  bond  which  had  been  dismissed  in 
the  district  court  (1  Ben.  43.  Fed.  Cas.  No. 
2.483)  on  the  ground  that  the  vessel  was  pro 
hoc  vice  the  property  of  the  United  States,  and 
jiot  subject  to  such  bond ;  the  appellate  court 
finding  that  such  was  not  the  fact. 

The  subject-matter  of  bottomry  bonds  is  mari- 
time, and.  therefore,  admiralty  has  Jurisdiction 
over  them,  although  they  are  executed  by  the 
•owner  of  the  vessel.  The  Mary,  1  Paine,  671, 
Fed.  Cas.  No.  9,187. 

A  hypothecation  of  a  vessel  in  the  form  of  a 
mortgage  to  secure  supplies  in  a  foreign  port 
may  be  enforced  In  the  admiralty.  The  Hilar- 
ity, Blatchf.  &  H.  90,  Fed.  Cas.  No.  6,480. 

The  hypothecation  of  freight  earned  and  to 
^e  earned  as  collateral  security  for  loans  to  be 
used  in  disbursing  ships  is  a  maritime  contract. 
The  Kate,  63  Fed.  707. 

But  admiralty  has  no  Jurisdiction  of  a  suit 
in  rem  to  enforce  a  mortgage  or  lien  upon  a 
"vessel  for  money  advanced  in  a  foreign  port, 
where  it  was  not  placed  at  the  risk  of  the  voy- 
■age.  but  was  to  be  repaid  in  any  event.  Wheth- 
er or  not  the  contract  could  have  been  enforced 
in  pernonam  is  not  considered  in  the  case,  al 

1  hough  the  court  says  a  court  of  admiralty  can 
4>xerciBe  no  Jurisdiction  in  the  case  when  It  la 
perfectly  apparent  that  no  maritime  risks  yere 
Incurred.  Maltland  v.  The  Atlantic,  Newberry, 
\dm.  514,  Fed.  Cas.  No.  8.980. 

8o,  a  bond  executed  as  a  hypothecation,  but 
not  on  the  principles  which  govern  such  se- 
curities, cannot  be  enforced  in  a  court  of  admi- 
ralty. Hurry  v.  The  John  &  Alice,  1  Wash. 
C.  C.  293,  Fed.  Cas.  No.  6,923. 

There  is  no  Jurisdiction  over  a  mere  contract 
for  loan  with  a  pledge  of  the  vessel  for  security. 
The  C.  C.  Trowbridge,  11  Hiss.  154,  14  Fed. 
874. 

In  Knight  v.  Attila,  Crnbbe,  326,  Fed.  Cas. 
No.  7,881,  it  was  held  tbnt  a  bottomry  bond 
;;lvon  In  a  home  port  for  money  not  intended  to 
1te  used  for,  nor  actually  applied  to  the  purposes 
•of.  a  voyage,  will  not  support  a  suit  In  the  ad- 
iniralty. 

Itiit  in  The  Draco,  2  Sumn.  157,  Fed.  Cas. 
Xo.  4,057,  jurisdiction  was  aHserted  over  bot- 
tomry bonds  executed  by  the  owner  in  the  home 
]»ort  of  a  vessel,  even  though  the  money  was 
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not  expended  for  the  necessities  of  the  shiii. 
It  is  sufficient  if  the  loan  was  at  the  risk  of  the 
voyage. 

Some  of  the  earlier  cases  were  inclined  to 
limit  the  Jurisdiction  as  it  had  been  limited  in 
rCnsland,  and  held  that  In  order  to  give  admi- 
ralty Jurisdiction  of  a  hypothecation  of  a  vessel 
It  must  be  in  a  case  of  necessity  hi  a  foreign 
port,  where  neither  master  nor  owner  hma  any 
personal  credit.  Forbes  v.  The  Hannah,  Bee, 
348,  Fed.  Cas.  No.  4,925. 

So,  a  ship  cannot  be  hypothecated  so  sis  to 
give  Jurisdiction  to  the  admiralty  court  before 
the  voyage  has  begun,  or  In  places  where  the 
owners  reside,  even  for  those  necessaries  witli- 
out  which  the  ship  could  not  proceed  to  sea. 
TurnbuU  v.  The  Enterprise,  Bee,  345,  Fed.  Cas. 
No.  14,242. 

Mortgage, 

The  mortgage  of  a  ship  is  not  a  maritime 
contract,  and  admiralty  has  no  Jurisdiction  of 
an  action  to  enforce  It  Bogart  v.  The  John 
Jay,  17  How.  402,  16  L.  ed.  96 ;  Schucbardt  t. 
Babbldge,  19  How.  240,  15  L.  ed.  626;  The 
Sailor  Prince,  1  Ben.  461,  Fed.  Cas.  No.  12,219 ; 
Deely  v.  The  Ernest  &  Alices  2  Hughes,  70.  Fed. 
Cas.  No.  3,735;  The  J.  E.  Rumbell,  148  C  8. 
1,  37  L.  ed.  345.  13  Sup.  Ct  Rep.  498  ;  The 
Guiding  Star,  9  Fed.  521. 

There  Is  no  Jurisdiction  over  the  mortgage  of 
a  vessel  for  the  purchase  money.  Britton  t. 
The  Venture,  21  Fed.  928. 

Admiralty  has  no  Jurisdiction  of  a  contract 
by  which  money  was  advanced  to  purchase  a 
ship,  and  the  bill  of  sale  deposited  with  the 
lender  by  way  of  security,  with  power  to  sell 
the  ship  for  his  reimbursement  The  Persever- 
ance, Blatcht  ft  H.  385,  Fed.  Cas.  No.  11,017. 

So,  admiralty  has  no  Jurisdiction  to  enforce 
equities  between  mortgagor  aniJ  mortgagee.  The 
William  D.  R\cp,,  S  Ware,  184,  Fed.  Cas.  No. 
17,691. 

Admiralty  cannot  transfer .  possession  of  a 
ship  to  a  title  based  on  a  mortgage.  The 
Martha  Washington,  3  Ware,  245,  Fed.  Cas.  No. 
9,148. 

A  libel  does  not  He  In  the  admiralty  to  en- 
force the  surrender  or  satisfaction  of  a  mort- 
gage. Dean  v.  Bates,  2  Woodb.  k  M.  87.  Fed. 
Cas.  No.  8,704  ;  Leland  v.  The  Medora,  2  Woodb. 
k  M.  93,  Fed.  Cas.  No.  8,237. 

In  Deshon  v.  The  Medora.  2  Woodb.  &  M. 
120,  Fed.  Cas.  No.  3,820,  it  is  said  It  Is  doubt- 
ful whether  a  mortgage  to  raise  money  for  sup- 
plies can  be  enforced. 

And  In  Leland  v.  Medora,  2  Woodb.  &  M.  93, 
Fed.  Cas.  No.  8,237,  it  is  said,  whether  or  not 
a  libel  lies  on  a  mere  mortgage  of  a  vesael  to 
secure  a  debt  arising  out  of  a  maritime  c<»&tract 
or  business  is  doubtful. 

A  bill  of  sale  of  a  vessel  as  collateral  security 
for  a  loan  is  not  a  maritime  contract  The  fills 
J.  Slaymaker,  28  Fed.  767. 

Admiralty  has  no  Jurisdiction  of  a  bill  to  re^ 
deem  from  a  mortgage.  The  J.  B.  Lunt  ▼.  Mer- 
rltt,  Fed.  Cas.  No.  7,247. 

But  the  mortgagee  may  be  permitted  to  come 
in  and  claim  remnants  In  case  of  a  sale  for  a 
maritime  cause.  The  Advance,  63  Fed.  704 : 
The  AUianca,  65  Fed.  245;  The  Katie  O'Neil, 
65  Fed.  111. 

7.  In8urance  and  average. 
It  was  many  years  after  the  Jorlsdiction  ol 
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admiralty  had  been  broadened  in  this  country 
b«fore  the  qnestlon  was  settled  whether  or  not 
marine  insurance  was  within  the  Jarisdiction. 
It  would  seem  that  there  could  be  no  question 
that  a  OMitract  far  such  insurance  is  of  a  mari- 
time natore.  The  question  first  came  before  Mr. 
Justice  Story  in  the  great  case  of  De  LotIo  y. 
I^it,  2  Gail.  898,  Fed.  Cas.  No.  8,776,  and, 
after  the  most  elaborate  examination  of  the 
<iae»tion.  he  sostalned  the  Jurisdiction  ;  but  there 
««<Mned  to  be  no  disposition  to  present  the  ques- 
tion to  the  coart  of  last  resort 

In  Peele  ▼.  Merchants*  Ins.  Co.  8  Mason,  27, 
Fe<L  Cas.  No.  10,905,  Justice  Story  states  that 
he  liad  no  reason  to  change  the  opinion  he  ex- 
pressed In  De  Lovio  v.  B6it,  that  admiralty  had 
jurisdiction  of  a  marine-insurance  policy. 

And  In  Hale  v.  Washington  Ins.  Co.  2  Story, 
176,  Fed.  Gas.  No.  5,916,  he  stated  that  it  was 
nearly  twenty-seTen  years  since  he  had  affirmed, 
in  De  l4>vio  y.  Bolt,  the  admiralty  Jurisdiction 
^ver  insurance  policies ;  but  that,  although  fre- 
4|uently  in  the  intermediate  period  called  upon 
to  re-examine  the  question,  he  emphatically  ad- 
hered to  the  doctrine  therein  stated.  He  said : 
"Indeed  in  the  various  discussions  which  hare 
since  taken  place  here  and  elsewhere  I  have 
found  nothing  to  retract,  and  nothing  to  qualify 
io  that  opinion  in  respect  to  the  frue  nature 
and  extent  of  that  jurisdiction,  and  its  impor- 
tance to  the  commercial  and  maritime  world." 

UowcVer,  the  question  flnaliy  came  before  the 
Supreme  Coart  of  the  United  States,  and  It  held 
that  the  contract  of  marine  insurance  is  a  mari- 
clme  contract  within  the  admiralty  and  marl- 
time  Jurisdiction.  New  England  Mut  Marine 
Ins.  Co.  y.  Dunham,  11  Wall.  1,  20  L.  ed.  90. 

That,  of  course,  settled  the  question  in  favor 
«f  the  jurisdiction.  Siocum  v.  Western  Assur. 
^'0.  42  Fed.  285 ;  Gloucester  Ins.  Co.  v.  Xounger, 
2  Curt.  C.  C.  332,  Fed.  Cas.  No.  5,487 ;  Younger 
T.  Gloucester  Marine  Ins.  Co.  1  Sprague,  243, 
Fed.  Cas.  No.  18,183. 

Admiralty  has  jurisdiction  over  contracts  of 
xoarine  insurance,  but  not  over  negotiations 
leading  to  policies.  It  cannot  reform  a  policy 
by  antecedent  negotiations.  Andrews  v.  Essex 
F.  k  M.  Iji^  Co.  3  Masun,  16,  Fed.  Cas.  No.  374. 

In  Ke  Insurance  Co.  22  Fed.  115,  where  is  was 
held  that  there  was  no  lien  for  insurance 
premiums,  the  court  said  it  Is  no  longer  an  open 
question  that  a  contract  of  insurance  upon  a 
ship  is  in  its  nature  maritime. 

A  contract  to  pay  premiums  on  marine  insur- 
ance Is  a  maritime  contract.  The  Guiding  Star, 
9  Fed.  521. 

An  underwriter  may  maintain  suit  in  admi- 
ral'y  for  the  premium  due  on  the  policy.  The 
Dolphin,  1  FIlpp.  580,  Fed.  Cas.  No.  3,073. 

Average  bond. 

Admiralty  has  jurisdiction  of  a  general  aver- 
age bond.  Dike  v.  St.  Joseph,  6  McLean,  573, 
Fed.  Cas.  No.  3,908;  Conrad  v.  De  Montcourt, 
138  Mo.  811,  39  S.  W.  806. 

In  The  San  Fernando  v.  Jackson,  12  Fed.  341, 
It  is  said  that  Cutler  v.  Rae,  7  How.  729,  12  L. 
ed.  890,  which  would  lead  to  a  contrary  con- 
clusion from  the  fact  that  admiralty  was  held 
Dot  to  have  Jurisdiction  over  the  implied  con- 
tract to  contribute,  must  be  regarded  as  over- 
ruled by  later  cases. 

Ad  agreement  between  the  owners  of  a  vessel 
and  cargo  and  average  adjusters,  by  which  the 
lAtrer  are  to  take  possession  and  adjust  claims 
for  iialvage  and  distribute  the  remainder  of  the 
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funds,  is  maritime  witbin  the  Jurisdiction  of  a 
court  of  admiralty,  where,  had  the  service  not 
been  performed  by  the  adjusters,  it  must  have 
been  performed  by  the  owners  of  tbe  vessel 
under  their  obligation  on  the  average  bond. 
Coast  Wrecking  Co.  v.  Phoenix  Ins.  Co.  7  Fed. 
230,  Affirmed  in  20  Blatchf.  557,  13  Fed.  127. 

8.  Partnership,  truai,  aooounUng. 

Admiralty  has  no  jurisdiction  over  a  contract 
of  partnership  in  the  earnings  of  a  ship.  Ward 
V.  Thompson,  22  How.  330,  16  L.  cd.  249. 

In  The  Eclipse,  135  U.  S.  509,  84  L.  ed. 
269,  10  Sup.  Ct.  Rep.  873,  the  court,  in  decid- 
ing that  admiralty  bad  no  jurisdiction  to  wind 
up  a  trust  in,  and  enforce  a  contract  of  sale  of, 
a  vessel,  says  that  the  jurisdiction  embraces  all 
maritime  contracts,  and  depends  upon  the  na- 
ture of  the  contract,  and  is  limited  to  contracts, 
claims,  and  services  purely  maritime,  and  touch- 
ing rights  and  duties  appertaining  to  commerce 
and  navigation. 

The  matter  of  adjusting  accounts  is  not  with- 
in the  jurisdiction  of  the  admiralty  court  Davis 
V.  Child,  2  Ware,  78,  Fed.  Cas.  No.  3,628 ;  The 
Larch,  3  Ware,  28,  Fed.  Cas.  No.  8,086;  State 
V.  Watts,  7  La.  440,  26  Am.  Dec.  507. 

It  has  no  jurisdiction  upon  matters  of  ac- 
count between  part  owners.  The  H.  B.  Wlllard, 
52  Fed.  387,  Affirming  58  Fed.  599. 

Nor  between  owners  of  a  vessel  and  their 
agent  for  moneys  paid  for  its  use.  Doollttle 
V.  Knobeloch,  39  Fed.  40. 

So,  equitable  co-owners  of  a  vessel,  who  are 
also  material  men,  cannot  maintain  a  libel  In 
admiralty  against  the  other  co-owners  to  re- 
cover their  bill  for  supplies,  If  their  claim  con- 
stitutes a  portion  of  the  accounts  of  the  part 
owners.  Hail  v.  Hudson,  2,Sprague,  65,  Fed. 
Cas.  No.  5,935. 

Where  a  contract  of  afTreightment  is  between 
a  corporation  of  which  the  master  of  the  vessel, 
who  Is  also  a  part  owner  in  it.  Is  a  member,  and 
the  vessel,  and  the  master  is  also  consignee  and 
entitled  to  commissions  as  such,  admiralty  has 
no  jurisdiction  of  a  libel  to  recover  the  freight, 
where  the  voyage  was  disastrous,  so  that  not 
only  was  the  capital  of  the  corporation  lost,  but 
there  must  be  a  contribution  to  satisfy 
the  freight  due,  and  an  adjustment  of  the  vari- 
ous rights  and  liabilities  of  the  master  in  his 
respective  capacities  as  member  of  the  corpo- 
ration, part  owuer  of  the  vessel,  master  and 
consignee.  Grant  v.  Poillon,  20  How.  162,  15 
L.  ed.  871. 

But  the  mere  fact  that  an  account  has  been 
necessary  to  settle  the  rights  of  the  parties  does 
not  deprive  admiralty  of  jurisdiction  after  they 
are  settled. 

Therefore,  the  master,  who  is  a  co-owner  of 
a  whaling  ship,  has  a  right  of  action  In  the  ad- 
miralty for  his  share  of  the  proceeds  of  the 
voyage  after  the  voyage  has  been  made  up  and 
the  proceeds  are  in  the  hands  of  the  owner. 
Dexter  v.  Munroe,  2  Sprague,  89,  Fed.  Cas.  No. 
3.863. 

So,  the  fact  that  a  material  man  furnishing 
supplies  and  repairs  for  the  use  of  a  vessel  was 
a  part  owner  does  not  destroy  the  jurisdiction  of 
admiralty.  Pettit  v.  The  Charles  Ilemje,  5 
Hughes,  359. 

So,  admiralty  may  enforce  a  lien  In  favor  of 
one  part  owner  who  has  made  advances  for  the 
repair  of  the  vessel.  The  Larch,  3  Ware,  28, 
Fed.  Cas.  No.  8,086.  Overruled  In  2  Curt,  C  G 
427,  Fed.  Cas.  No.  8,085. 
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So,  admiralty  has  Jurisdiction  of  a  suit  for  a 
balance  claimed  by  a  seaman  to  be  due  to  him 
on  account  of  the  profits  of  the  voyage,  where 
it  is  showa  that  he  la  ratitled  to  a  specific  sum 
in  the  defendant's  hands ;  but  the  court  cannot 
take  an  account  to  determine  the  profits  of  the 
Toyase,  and  award  the  libellant  his  share.  Dur- 
yee  v.  Elkins,  Abb.  Adm.  529,  Fed.  Cas.  Ko. 
4,107.  The  court  says  that  in  this  court,  if  the 
purpose  of  the  agreement  is  to  secure  to  the  sea- 
man wages  for  his  services,  It  may  be  enforced 
in  admiralty,  although  the  wages  were  to  arise 
out  of  a  participation  in  the  earnings  of  a 
freighting  or  fishing  voyage. 

The  mere  fact  that  a  seaman  engages  to  serve 
for  a  share  in  the  profits  of  the  voyage  does  not 
deprive  admiralty  of  Jurisdiction  of  the  con- 
tract. The  Crusader,  1  Ware,  437,  Fed.  Cas. 
No.  3,456. 

The  compensation  of  fishermen  Is.  within  the 
Jurisdiction  of  admiralty,  although  they  claim 
specific  shAres  in  the  cargo.  Harden  v.  Gordon, 
2  Mason,  644,  Fed.  Cas.  No.  6,047. 

That  a  seaman  is  a  part  owner  of  the  vessel 
does  not  preclude  him  from  suing  in  the  admi- 
ralty for  his  wages.  Foster  v.  The  Pilot  No.  2, 
Newberry,  Adm.  215,  Fed.  Cas.  No.  4,980. 

9.  Contracts  leading  to  maritime  contract. 

There  is  a  class  of  preliminary  contracts  the 
performance  of  which  will  lead  to  the  formation 
of  a  maritime  contract,  bat  of  which  admiralty 
refuses  to  take  Jarlsdictlon. 

Thus,  there  is  no  Jurisdiction  of  an  action  to 
reform  an  Insurance  policy,  nor  of  an  action 
upon  oral  representations  made  during  the  ne- 
gotiations for  the  policy  and  supposed  to  have 
been  Incorporated  therein,  but  which  were  in 
fact  omitted.  Williams  v.  Providence  Wash- 
ington Ins.  Co.  56  Fed.  159. 

A  contract  to  procure  insurance  is  not  a 
maritime  contract.  Marquardt  v.  French,  53 
Fed.  603. 

In  The  Star  of  Hope,  2  Sawy.  15,  Fed.  Cas. 
No.  13,313,  it  Is  admitted  that  admiralty  can- 
not entertain  a  libel  to  reform  a  contract  though 
clearly  a  maritime  one,  and  that  they  have  no 
Jurisdiction  to  enforce  contracts  leading  to 
maritime  contracts. 

There  is  no  jurisdiction  in  rem  of  an  action 
for  false  representations  leading  to  the  execu- 
tion of  a  charter  party,  nor  for  nonperformance, 
on  the  part  of  the  master,  of  an  agreement  made 
by  him  for  the  purpose  of  securing  the  contract 
which  was  not  made  a  part  of  It.  Balchen  v. 
The  Ell  Whitney,  Fed.  Cas.  No.  792a. 

There  is  no  Jurisdiction  to  enforce  specific 
performance,  nor  the  execution  of  a  contract. 
Paterson  v.  Dakin,  31  Fed.  682;  Brown  v.  Lull, 
2  Sumn.  443,  Fed.  Cas.  No.  2,018;  Davis  v. 
Child.  2  Ware,  78,  Fed.  Cas.  No.  3,628;  The 
Robert  It.  Kirkland,  92  Fed.  407;  Rea  v.  The 
Eclipse,  4  Dak.  218,  30  N.  W.  159. 

Admiralty  has  no  jurisdiction  of  a  suit  to 
compel  performance  of  a  contract  to  employ  a 
mai;ter,  although  the  owners  attempt  to  dis- 
charge him  after  the  cargo  has  been  on  board 
and  the  vessel  ready  to  sail.  Montgomery  v. 
Wharton,  2  Pet.  Adm.  397,  Fed.  Cas.  No.  9,737, 
Afilrm«d  lu  Montgomery  v.  Henry,  1  Dall.  49, 
1    L.  ed.  32. 

Admiralty  has  no  jurisdiction  of  a  suit  to 
enforce  spt'cilic  i)er  forma  nee  of  a  contract  for 
the  purchase  of  property.  Kynoch  v.  The  S.  C. 
Ives,  Newberry,  Adm.  '2i)o.  Fed.  Cas.  No.  7,958. 
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Mason,  16,  Fed.  Cas.  No.  374,  there  is  a  dictum 
that  admiralty  has  no  Jurisdiction  to  enforce 
a  contract  to  build  a  ship,  or  sign  a  shipping 
paper,  or  execute  a  bottomry  bond. 

A  contract  to  form  a  partnership  to  purchase 
a  vessel  is  not  a  maritime  one.  Turner  ▼. 
Beacham,  Taney,  583,  Fed.  Cas.  No.  14.252. 

But  the  rule  that  there  is  no  Jurisdiction  over 
preliminary  contracts  leading  to  marine  con- 
tracts does  not  apply  to  a  contract  to  have  a 
vessel  ready  at  a  certain  time  and  take  on  a 
cargo,  and  to  transport  it  to  a  certain  place, 
which  may  be  regarded  as  an  Informal  charter 
party.  The  Tribune,  3  Sumn.  144,  Fed.  Cas. 
No.  14,171. 

Brokerage. 

One  of  the  contracts  of  which  admiralty  re- 
fuses to  take  Jurisdiction  Is  that  of  the  broker 
who  negotiates  a  maritime  contract. 

A  contract  for  services  such  as  are  performed 
by  ship  brokers  and  business  agents,  and  per- 
formed on  land,  Is  not  maritime.  Grauman  ▼. 
The  Humboldt,  86  Fed.  351. 

The  contract  of  a  shipping  broker  to  procure 
a  cargo  is  not  maritime.  The  Thames,  lO  Fed. 
848 ;  Richard  v.  Holman,  123  Fed.  734. 

Services  rendered  in  procuring  a  cargo  for  a 
vessel,  and  in  assisting  in  loading  it,  are  not 
maritime.     The  Ole  Oleson,  20  Fed.  384.. 

There  is  no  Jurisdiction  over  a  contract  to 
procure  a  contract  of  affreightment.  '  Richard 
V.  Hogarth,  94  Fed.  684. 

Or  to  procure  a  charter  for  a  veasel.  Tajlor 
V.  Weir,  110  Fed.  1005. 

Nor  to  recover  for  services  in  procuring  a 
crew  to  navigate  a  vessel  from  port  to  port  in 
same  state.  Scott  v.  The  Morning  Glory,  Fed. 
Cas.  No.  12,542. 

But  it  has  been  held  that  a  contract  by  a 
ship's  broker  to  ship  a  crew  for  a  foreign  ves- 
sel Is  a  maritime  contract  within  the  Jarlsdic- 
tlon of  the  courts  of  admiralty.  The  Ouatavia, 
Blatchf.  ft  U.  189,  Fed.  Cas.  No.  5,876. 

And  that  admiralty  has  Jurisdiction  of  a 
claim  for  supplies  furnished  by  a  shipping  agent 
to  seamen  whom  he  has  engaged  for  a  voyage 
pending  the  sail  of  the  vessel,  but  who  are  in 
fact  discharged  l>efore  the  voyage  begins.  Have- 
ron  V.  Goelet,  88  Fed.  301. 

The  services  of  an  agent  employed  by  a  char- 
terer to  solicit  freight  are  not  maritime.  The 
Crystal  Stream,  25  Fed.  575. 

A  contract  constituting  one  general  passenger 
and  freight  agent  of  a  steamship,  and  giving 
him  entire  control  of  her  passenger  and  freight 
business,  is  not  maritime.  Grauman  v.  The 
Humboldt,  86  Fed.  351. 

A  contract  by  brokers  to  keep  an  office  and 
solicit  freight  for  a  line  of  boats  Is  not  mari- 
time. The  Harvey  &  Henry,  30  C.  C.  A.  3;J0. 
57  U.  S.  App.  41,  80  Fed.  656. 

A  contract  by  a  shipping  broker  to  collect 
freights  earned  on  a  vessel,  and  divide  them  with 
one  who  has  filed  a  libel  against  the  vessel  in 
consideration  that  the  latter  will  not  contest 
a  claim  which  he  has  filed  in  the  proceedings, 
is  not  maritime.  Skinner  v.  Harris,  98  Fed. 
442. 

A  contract,  although  embodied  In  the  charter 
party  I5lnding  the  ship  and  owners  to  pay  a 
broker's  commission  for  procuring  the  charter, 
is  not  maritime.  Brown  v.  West  Hartlepool 
Steam  Nav.  Co.  50  C.  C.  A.  664,  112  Fed.  1018. 

10.  Other  contracts. 
Admiralty  has  Jurisdiction  of  a  contract  for 
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ransom  of  a  ship  taken  as  prize.  But  a  bill  of 
exchanfTC  given  as  collateral  security  for  the 
pajment  oi'  a  ransom  bill  is  within  the  cogni- 
zance of  courts  of  common  law.  Maisonnaire  v. 
Keating,  2  Gall.  325.  Fed.  Cas.  No.  8,078. 

A  judgment  in  a  common-law  court  for  sea- 
men's wages  is  not  a  maritime  contract  whi'!h 
may  be  enforced  in  admiralty.  Assign  y.  Ths 
G.  B.  Lamar,  Fed.  Cas.  No.  593o. 

There  are  certain  contracts  or  agreements  so 
dosely  connected  with  the  performance  of  the 
contract  of  carriage  that  they  are  held  to  come 
within  the  Jurisdiction  because  of  the  associa- 
tion. 

Tlius,  a  contract  to  transport  goods  to  the 
place  of  destination,  collect  advances,  and  repay 
the  same  to  the  consignor  is  maritime.  The  St. 
Joseph,  7  N.  Y.  Week.  Dig.  35,  Fed.  Cas.  No. 
12,230. 

Admiralty  has  Jurisdiction  of  a  suit  on  a  con- 
tract by  which  the  master  of  a  vessel  engages 
to  carry  goods  and  collect  from  the  consignee 
the  freight  money  and  all  charges,  advances, 
and  insurance,  together  with  the  price,  and, 
after  deducting  the  freight  money,  to  pay  the 
balance  to  the  consignor.  The  Hardy,  1  Dill. 
460.  Fed.  Cas.  No.  6,036. 

Admiralty  has  no  Jurisdiction  of  a  breach  by 
a  master  of  his  contract  to  dispose  of  the  cargo 
in  a  foreign  port,  where  it  occurs  after  he  has 
removed  the  cargo  from  the  vessel  and  placed 
it  In  a  store,  where  he  is  endeavoring  to  sell 
it,  and  consists  in  leaving  the  property  and 
entering  Into  a  contract  of  his  own.  Waterbury 
V.  Myrick,  Biatchf.  &  H.  34,  Fed.  Cas.  No. 
17,253.  The  court  says  the  contract  between 
consignor  and  consignee  is  no  more  a  subject 
of  maritime  Jurisdiction  In  favor  of  th*  former 
than  of  the  latter. 

Bat  there  Is  no  Jurisdiction  of  a  contract  by 
which  the  master  undertakes  to  receive  the 
cargo  on  board,  transport  it  to  a  certain  place, 
and  sell  It,  and  account  for  the  proceeds.  Krohn 
T.  The  Julia,  37  Fed.  369 ;  The  New  Hampshire, 
21  Fed.  924. 

A  contract  by  the  master  and  ship's  agents 
to  purchase  a  cargo  for  the  charterer  is  not 
maritime,  even  though  It  is  inserted  in  the 
charter  party.  Peck  y.  Laughlln,  14  Phlla.  531, 
Fed.  Cas.  No.  10,890. 

Admiralty  baa  no  Jurisdiction  of  a  contract 
by  the  owner  of  a  vessel  that,  in  case  a  certain 
price  cannot  be  obtained  for  the  cargo  at  a  cer- 
tain n^rt,  he  will  proceed  to  another  one.  Al- 
berU  v.  The  Virginia,  2  Paine,  115.  Fed.  Cas. 
Xo.  141.  The  court  says,  if  a  charter  party 
embraces  stipulations  purely  of  a  personal  na- 
ture having  no  relation  to  a  maritime  service 
In  the  safe  carrying  and  delivery  of  the  cargo, 
the  admiralty  Jurisdiction  will  not  reach  the 
c&ae  and  afford  relief  for  a  breach  of  such  part 
of  the  contract. 

There  Is  no  Jurisdiction  over  a  contract  to 
procure  a  concession  of  the*  right  to  take  guano 
to  be  removed  in  a  ship.  Wenberg  y.  A  Cargo 
of  Mineral  Phosphate,  15  Fed.  285. 

Although  a  contract  which  a  party  seeks  to 
enforce  Is  maritime,  yet,  if  he  has  connected  it 
with  a  contract  over  which  admiralty  has  no 
jnrisdictlon,  and  they  are  so  blended  together 
that  the  court  cannot  decide  one  with  justice  to 
N>th  parties  without  disposing  of  the  other, 
admiralty  cannot  take  Jurisdiction  of  the  con- 
troversy. Turner  v.  Beacham,  Taney,  683,  Fed. 
Cas.  No.  14,252. 

Bat  a  contract  forming  one  stipulation  in  a 
oh  arter  party  that  the  charterers  or  their 
^>0  L,  R.  A. 


agents  shall  advance  sufficient  cash  for  the 
ship's  disbursements  at  the  port  of  loading  at 
current  rates  of  exchange'  may  be  so  connected 
with  other  stipulations  of  the  charter  party  as 
to  connect  it  with  the  contract  into  which  tho 
parties  were  entering,  and  authorize  admiralty 
to  take  Jurisdiction  of  an  action  for  alleged 
breach  of  it.  Keyser  v.  Blue  Star  S.  S.  Co. 
33  C.  C.  A.  496,  63  U.  S.  App.  402,  91  Fed. 
267. 

And  a  suit  upon  a  maritime  contract  will  not 
be  dismissed  because  the  answer  sets  up  an 
equitable  defense.  Meyer  v.  Pacific  Mail  S.  S. 
Co.  58  Fed.  023. 

Admiralty  has  no  Jurisdiction  of  dealings  be- 
tween the  master  and  mate.  Atkyns  v.  Bur- 
rows, 1  Pet.  Adm.  248,  Fed.  Cas.  No.  618. 

And  in  The  Crusader,  1  Ware,  437,  Fed.  Cas. 
No.  3,456,  it  is  intimated  that  a  contract  l>e- 
tween  a  master  and  mate  to  share  in  the  profits 
of  the  voyage  is  not  maritime,  within  the  Juris- 
diction of  admiralty. 

There  is  no  Jurisdiction  of  contracts  for  serv- 
ices necessary  to  prepare  the  cargo  for  trans- 
portation. 

The  compressing  of  cotton  on  land  and  before 
a  contract  of  affreightment  has  been  made  Is 
not  maritime*.  The  Paola  R.  32  Fed.  174 ; 
United  Hydraulic  Cotton-Press  Co.  v.  The  Alex- 
ander McNeil,  20  Int.  Rev.  Rec.  175,  Fed.  Cas. 
No.  14,404. 

In  The  Joseph  Cunard,  Olcott,  120,  Fed.  Cas. 
No.  7,535,  charges  for  compressing  cotton  which 
was  to  form  a  part  of  the  cargo,  and  for  light- 
erage services  in  conveying  it  to  the  ship,  for 
commissions,  and  insurance  charges,  were  held 
not  to  be  of  such  a  maritime  character  as  to  give 
a  lien  on  the  vessel,  and  the  implication,  from 
the  language  of  the  opinion,  is  that.  In  the 
Judgment  of  the  court,  they  were  not  of  a  char- 
acter to  be  within  the  Jurisdiction,  of  the  admi- 
ralty, even  in  a  proceeding  in  personam;  but 
the  court  expresses  no  opinion  upon  that  ques- 
tion, so  that  the  case  is  of  little  yalue  upon  the 
question  whether  or  not  such  contracts  are 
within   admiralty  Jurisdiction. 

In  The  Panama,  Olcott,  343,  Fed.  Cas.  No. 
10,703,  the  ophilon  is  expressed  that  contracts 
for  buying  a  ship  for  a  given  service,  or  hav- 
ing her  equipped  for  it  at  a  time  fixed,  or  that 
she  shall  be  provided  with  certain  documents 
in  order  to  be  freighted,  such  as  a  warranty  of 
national  character,  a  clean  bill  of  health,  free 
of  contraband  of  war,  do  not  come  within  the 
Jurisdiction  of  courts  of  admiralty. 

The  weighing.  Inspecting,  and  measuring  of 
the  cargo  of  a  vessel  constitute  a  maritime  serv- 
ice. Constantine  v.  The  River  Queen,  2  Fed. 
731. 

And  when  the  compression  of  the  cotton  may 
be  regarded  as  part  of  the  stevedore's  work,  his 
claim  in  regard  to  It  may  be  regarded  as  mari- 
time. Thus,  it  has  been  held  that  a  contract  to 
compress  a  cargo  of  cotton  and  put  it  on  board 
is  maritime.    The  Wivanhoe,  26  Fed.  927. 

An  agreement  to  procure  insurance  is  not 
maritime.  Reliance  Lumber  Co.  y.  Rothschild, 
127  Fed.  745. 

Even  when  made  by  the  carrier.  The  City  of 
Clarksville,  94  Fed.  201. 

But  admiralty  Jurisdiction  over  a  contract  of 
affreightment  is  not  ousted  by  the  insertion  of 
a  stipulation  for  insurance  while  the  goods  are 
on  shore.  Rosenthal  v.  The  Louisiana,  37  Fed. 
264. 

There  Is  no  Jurisdiction  of  a  claim  for  pur- 
chasing a  vessel  and  traveling  on  her  to  look 
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after  the  owner's  interests  without  having  any 
control  of  her  navigation.  Doolittle  v.  Knobe- 
loch,  30  Fed.  40. 

A  sale  by  a  merchant  to  fishermen  who  are 
about  to  go  on  a  fishing  voyage  of  articles  for 
their  personal  use.  Is  not  a  maritime  contract. 
The  Mary  F.  Chlsholm,  129  Fed.  814. 

A  contract  by  agents  of  a  foreign  ship  to  pay 
for  a  previous  loss  through  the  breach  of  a 
charter  party  is  not  maritime.  Fox  v.  Patton, 
22  Fed.  746. 

Admlraity  has  no  Jurisdiction  of  a  contract 
for  the  storage  of  the  cargo  in  the  vessel  during 
the  winter  after  the  termination  of  the  voyage. 
The  Richard  Winslow,  67  Fed.  259. 

Bo,  a  contract  to  store  wheat  in  a  vessel  dur- 
ing the  winter,  and,  in  case  It  is  not  removed 
when  navigation  opens,  to  transport  It  as  direct- 
ed, at  current  rates,  is  not,  so  far  as  the  stor- 
age is  concerned,  a  maritime  contract.  The 
Pulaski,  88  Fed.  888. 

A  contract  for  the  use  of  a  slip  for  the  winter* 
ing  of  a  vessel,  for  the  storage  of  sails  and  rig- 
ging, or  the  hiring  of  a  watchman,  la  not  marl- 
time.     The  Murphy  Tugs,  28  Fed.  429. 

An  agreement. to  pay  a  transportation  com- 
pany the  advances  which  they  have  made  as 
freight  for  the  transportation  of  the  goods  to 
be  carried  by  them  to  the  seaboard  is  not  a 
maritime  contract.  Pacific  Coast  8.  8.  Co.  v. 
Moore,  70  Fed.  870,  Affirmed  in  22  C.  C.  A.  671, 
44  U.  8.  App.  708,  76  Fed.  998. 

But  there  are  some  collateral  contracts  which 
are  so  closely  related  to  the  principal  ones  that 
they  have  been  held  to  be  within  admiralty  ju- 
risdiction. Thus,  admiralty  has  been  held  to 
have  jurisdiction  of  a  suit  on  a  bond  for  salvage 
given  upon  surrender  by  the  salvor  of  the  prop- 
erty saved.    DeLeon  t.  Leitch,  66  Fed.  1002. 

And  of  a  suit  on  a  bond  given  to  secure  per- 
formance of  a  charter  party.  Haller  v.  Fox, 
01  Fed.  298.  ' 

So,  a  contract  guaranteeing,  on  the  express 
security  of  the  vessel's  freights,  a  letter  of  credit 
to  enable  her  to  pay  her  debts  In  a  foreign  port 
and  return  home,  la  a  maritime  contract.  Hunt- 
ington V.  The  Advance,  19  C  C  A.  194,  38  U. 
8.  App.  844,  72  Fed.  793. 

So,  a  clause  In  a  charter  party  giving  the 
charterer  the  agency  of  the  ship  In  case  she  Is 


in  general  average  during  the  term  of  the  char- 
ter is  within  the  jurisdiction  of  admiralty.  Th» 
Ripon  City,  42  C.  C.  A,  247,  102  Fed.  176.  The 
court  says  the  clause  so  far  relates  to  the  ren- 
dition of  maritime  service  that  it  may  be  called 
a  maritime  contract. 

11.  ContraoU  hettceen  foreigners. 

The  mere  facts  that  the  parties  to  the  con- 
tract are  foreigners,  and  that  the  contract  wea 
executed  abroad,  do  not  deprive  admiralty  of 
Jurisdiction ;  but  it  may  refuse  to  entertain  the> 
suit  if  for  any  reason  it  seems  wise  to  do  so. 

Admiralty  has  Jurisdiction  of  all  foreign, 
maritime  contracts.  De  Lovio  v.  Bolt,  2  GalL 
398,  Fed.  Cas.  No.  8,776;  Boult  v.  The  Naval 
Reserve,  5  Hughes,  233,  5  Fed.  209. 

Admlraity  has  Jurisdictitm  of  a  contract  be- 
tween foreigners  on  a  policy  of  insurance.  Fair- 
grieve  V.  Marine  Ins.  Co.  37  C.  C.  A.  190,  94 
Fed.  686. 

And  over  a  contract  of  a  foreign  seaman. 
The  Slrius,  47  Fed.  826 ;  The  Lady  Furnen,  84 
Fed.  679;  The  Alnwick,  132  Fed.  117;  Th» 
Karoo,  49  B'ed.  661. 

d.  EHeet  of  form  of  aoUon. 

A  contract  may  be  within  the  cognlxanee  of 
the  admiralty  court,  and  yet  the  litigation  upoa 
it  may  be  in  such  a  form  that  the  jurisdiction 
is  in  the  common-law  or  equity,  and  not  in  the 
admiralty  court.  Home  Ins.  Co.  t.  North 
Western  Packet  Co.  32  Iowa,  223,  7  Am.  Bep. 
188. 

A  contract  may  be  maritime  In  the  strictest 
sense,  and  yet  the  suit  upon  it  will  be  brought  at 
cmnmon  law.  It  Is  not  the  cause  in  the  sense  of 
subject-matter,  claim  of  action,  that  fixes  tii& 
jurisdiction,  but  the  cause  In  Its  secondary- 
sense,  the  suit,  the  legal  process.  M*Afee  v. 
The  Creole,  1  Phlla.  190,  Fed.  Cas.  No.  8,655. 

But  the  f6rm  of  a  proceeding  under  a  state 
statute  does  not  and  'cannot  determine*  whslher 
the  claim  which  is  sought  to  be  enforced  there* 
by  is  or  is  not  maritime  In  Its  nature.  Brooke 
man  v.  Hamill,  43  N.  Y.  664,  3  Am.  Bep.  731» 
Overruling  Ferran  v.  HosfOrd,  54  Barb.  206. 

H.  P.  r. 
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1.  A  ninntclpal  corporation  m«T  «*xact 
A  license  fee  for  the  privileire  of 
maintaining  in  the  hifrhway  poles  to 

carry  electric  wires  if  the  fee  Is  no  more  than 
Is  necessary  to  cover  the  expense  of  issnini; 
the  license,  and  expense  of  police  supervision 
of  the  poles  and  wires. 

2.  A  manicipal  corporation  cannot  en- 

NOTB. — ^As  to  right  of  municipality  to  Impose 
charge  for  use  of  streets  by  poles  and  wires  of 
telegraph,  telephone,  and  electric  companies,  see 
also,  In  this  series.  Postal  Tel  eg.  Cable  Co.  v. 
66  L.  R.  A. 


tev  Into  a  eontract  to  permit  the  eree> 
tion  In  its  streets  of  poles  to  carry  electric- 
light  wires  which  wlU  deprive  it  of  the  power 
to  exact  a  license  fee  to  cover  the  expense  of 
the  police  supervision  of  the  poles  and  wires. 

(July  2,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Sebastian  Countv 
in  favor  of  defendant  in  a  prosecution  for 
violation  of  a  city  ordinance.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  T.  O'M elia  for  appellant. 


Baltimore,  24  L.  R.  A.  101,  and  cases  in  noie^ 
thereto ;  Hodges  v.  Western  U.  Tel  eg.  Co.  29  L. 
R.  A.  770;  and  Zanesville  v.  ZanesvUle  Teleg. 
&  Teleph.  Co.  52  L.  R.  A.  150. 
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A    BrjAat    for    ap- 


Battle,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  grows  out  of  the  prosecution 
of  R.  6.  Hunt,  general  manager  of  the  Ft. 
Smith  &  Van  Buren  Light  A  Transit  Com- 
pany, charged  with  the  violation  of  an  or- 
dinance of  the  city  of  Ft.  Smith. 

The  bill  of  exceptions  shows  that  the 
cause  was  submitted  to  the  court,  sitting 
as  a  jui7>  on  the  following  agreed  statement 
of  facts: 

"First.  On  February  12,  1894,  the  city 
of  Ft  Smith,  by  ordinance  No.  329,  granted 
to  the  Ft.  Smith  k  Van  Buren  Electric 
Street  Railway,  Light,  it  Power  Company, 
its  legal  representatives,  successors,  and  as- 
signees, the  right  to  build,  equip,  and  main- 
tain on  certain  streets  of  said  city  an  elec- 
tric-trolley-street  railroad,  and  to  erect  and 
maintain  an  electric-light  plant  for  lights, 
heat,  and  power,  and  to  enter  upon  the 
streets,  alleys,  and  avenues  of  said  city  and 
erect  necessary  poles,  and  string  wires  there- 
on, for  the  purpose  of  operating  said  rail- 
road and  light  and  power  plant,  for  the 
service  of  private  individuals  and  the  pub- 
lic This  grant  to  exist  for  thirty  years, 
proYided  that  the  position  of  the  poles, 
wires,  pipes,  oonduits,  etc,  shall  be  subject 
to  all  provisions  of  ordinance  No.  300,  ex- 
cept that  the  said  company  is  exempt  from 
§  6  of  said  ordinance  Na  300. 

"Seoond.  Whenever  it  may  be  necessary, 
in  the  eonstmction  and  operation  of  such 
lines  and  plants,  for  said  lines  to  cross  each 
other,  the  electric  wire  shall  not  run  near- 
er than  6  feet  to  the  said  telegraph  or  tele- 
phone wire,  and  such  crossing  shall  be  in- 
spected and  approved  by  the  city  engineer. 
Before  any  company  shall  erect  its  poles 
in  and  along  any  street  or  alley,  it  shall 
submit  the  route  of  its  supposed  line  to  the 
dty  engineer,  and  all  excavating,  refilling, 
and  restoring  of  any  pavement  shall  be 
done  to  the  satisfaction  of  said  city  en- 
gineer, at  the  expense  of  said  company. 

'Third.  The  Ft.  Smith  k  Van  Buren  Light 
ft  Transit  Company,  in  erecting  its  poles, 
stringing  •its  wires,  excavation,  refilling,  and 
restoring  of  pavement,  have  submitted  the 
route  of  said  improvement  to  the  city  engi- 
neer, who  has  inspected  said  work  from  time 
to  time,  and  the  said  company  has  never 
paid  the  city  or  city  engineer  any  compensa- 
tion for  said  inspection;  has  continued  to 
place  poles  and  string  wires  since  the  pas- 
sage of  ordinance  No.  525.  and  refused  to 
abide  by  the  terms  of  said  ordinance. 

''Fourth.  This  grant  was  made  upon  the 
('ondition  that  the  grantee  would  have  the 
street  railroad  in  practical  operation  within 
WL.R.A. 


six  months  from  its  date,  and  the  light 
and  power  plant  within  eighteen  months, 
from  its  date,  and  that  upon  a  failure  to 
construct  within  said  time,  or  to  maintain 
the  same  thereafter,  the  privileges  granted 
by  the  ordinance  were  forfeited. 

"Fifth.  The  ordinance  provided  the  char- 
acter of  wires,  poles,  and  appliances  to  be- 
used,  fixed  the  rate  of  fare  on  the  railway 
as  not  to  exceed  5  cents,  and  required  thv 
company  to  carry  uniformed  policemen  free, 
and  fixed  the  minimum  charge  for  incan- 
descent and  arc  lights. 

"Sixth.  It  is  also  provided  that  the  com- 
pany should  pay  a  tax  on  all  its  property  in 
the  city  which  is  taxable  by  law  at  the  same- 
rate  df  taxation  imposed  upon  the  property 
of  any  other  citizen. 

"Seventh.  The  grantee  complied  with  said 
ordinance  by  building,  equipping,  and  oper- 
ating its  railroad  and  light,  heat,  and  power- 
plant  within  the  time  designated  in  the  or- 
dinance. 

"Eighth.  On   the  day   of  

the  said  ¥t.  Smith  it  Van  Buren  Electric 
Street  Railway  &  Power  Company  consoli- 
dated with  the  Ft.  Smith  Gaslight  Com- 
pany, under  the  name  of  the  Ft.  Smith  & 
Van  Buren  Light  &  Transit  Company,  which 
thereby  became  the  owner  of  the  street  rail- 
way and  electrical  light,  heat,  and  power 
plant,  and  all  the  property,  franchises,  and. 
rights  granted  to  said  first-mentioned  cor- 
poration by  the  ordinance  No.  329  afore- 
said. 

"Ninth.  All  poles  belonging  to  said  Ft. 
Smith  it  Van  Buren  Light  k  Transit  Com- 
pany, now  standing  upon  the  streets,  ave- 
nues, and  alleys  of  said  city,  were  erected 
by  the  owners  of  said  street  railroad  and 
electric  light  and  power  plant  for  the  sole- 
purpose  of  necessary  use  in  the  operation  of 
the  same. 

"Tenth.  The  said  grantee  in  said  ordi- 
nance and  the  present  owner  of  said  street 
railway  and  said  electric  light,  heat,  and 
power  plant  on  or  before  the  19th  day  of 
March,  1900,  had  expended  in  the  said  city„ 
on  the  faith  and  under  the  terms  of  said  or- 
dinance, the  sum  of  $100,000,  in  the  erec- 
tion and  equipment  of  said  street  railway- 
and  said  electric  light,  heat,  and  power 
plant. 

"Eleventh.  On  March  19,  1900,  the  said 
city  enacted  ordinance  No.  525,  by  which  it 
required  the  owners  of  every  electric- light 
or  street-railway  pole  standing  upon  the- 
street,  avenue,  or  alleys  of  said  city  to  pay 
said  city  an  annual  license  of  25  cents  per 
pole.  Said  ordinance,  in  terms,  exempted 
from  its  requirements  all  corporations  hav- 
ing contracts  with  the  city,  so  long  as  said 
contracts  are  existing  between  such  persons 
or   corporation   or  company  and  the   city» 
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which  required  in  their  performance  the 
putting  of  such  poles  in  the  streets.  That 
the  foregoing  proviso  only  applies  to  such 
poles  as  are  necessary  and  properly  in  use 
by  such  person,  company,  or  corporation  in 
the  fulfilment  of  his  or  its  contract. 

"Twelfth.  It  is  further  agreed  that  the 
whole  or  any  section  or  sections  of  said  or- 
dinance may  be  considered  by  the  court  or 
introduced  by  either  party,  together  with 
any  other  kind  of  evidence  that  either  party 
may  see  fit  to  choose  to  offer. 

"Thirteenth.  The  company  had  779  poles 
in  the  streets  on  the  1st  day  of  January, 
1902,  of  which  65  were  erected  after  the 
passage  of  ordinance  No.  525,  making  a  total 
of  779,  without  paying  the  sum  of  25  cents 
for  each  pole,  amounting  to  $194.75  per 
year. 

"Fourteenth.  It  is  agreed  that  the  city 
engineer  receives  a  salary  of  $83^  per 
month,  or  $1,000  per  year,  for  his  services, 
which  is  paid  by  the  city  of  Ft.  Smith, 
Arkansas. 

"Fifteenth.  The  city  has  a  chief  of  police, 
who  receives  a  salary  of  $83%  per  month, 
together  with  eight  policemen,  who  receive 
«  salary  of  $60  per  month  each.  The  fire 
department  has  one  chief,  on  a  salary  of 
^41%  per  month,  with  four  regular  fire- 
men, on  a  salary  of  $45  per  month  each,  one 
foreman  at  $50,  and  one  engineer  at  $60  per 
month,  which  is  paid  by  the  city. 

"Sixteenth.  The  defendant  is  the  general 
manager  of  the  Ft.  Smith  &  Van  Buren 
Light  &  Transit  Company,  and  has  neglect- 
«d  to  comply  with  the  said  last-mentioned 
ordinance,  by  returning  a  statement  of  the 
number  of  poles  which  said  corporation  has 
in  the  streets,  avenues,  and  alleys  of  said 
•city.  By  the  terms  of  said  last-mentioned  or- 
-dinajice,  if  said  corporation  is  liable  to  pay 
said  charge,  the  defendant  is  subject  to  a 
^ne  of  not  less  than  $5  nor  more  than  $25 
for  neglecting  to  make  such  statement  an- 
nually. Upon  the  foregoing  facts,  the  sole 
question  presented  is  whether  the  Ft.  Smith 
•&  Van  Buren  Light  &  Transit  Company 
■can  be  compelled  by  the  plaintiff  city,  under 
its  police  power,  to  pay  said  pole  license 
-on  the  poles  put  in  and  maintained  under 
said  ordinances.  If  it  can,  defendant  is 
guilty;  if  not,  he  is  not  guilty." 

Section  1  of  ordinance  No.  525,  which  ap- 
pellee violated,  is  as  follows: 

"Section  1.  That  every  person,  light  and 
power  company,  street  car  company,  or  other 
•corporations  who  shall  erect,  maintain,  and 
use  any  pole  or  poles  on  any  of  the  public 
streets  and  alleys  of  this  city  shall  pay  to 
the  city  annually,  as  a  license  therefor,  a 
sum  equal  to  25  cents  for  each  and  every 
pole  so  erected,  maintained,  or  used  on 
said  streets  and  alleys 'by  such  person,  or 
<5G  L.  R.  A. 


by  such  tel^^ph,  telephone,  electric  light* 
power  company,  street  car  company,  or 
other  corporation." 

And  the  following  sections  are  a  part  of 
ordinance  No.   300: 

"Be  it  Ordained  by  the  City  CouncU  of 
the  City  of  Fort  Smith,  Arkansas: 

"Sec.  1.  Any  telegraph,  telephone,  or  elec- 
tric light  company  duly  incorporated  ac- 
cording to  law,  doing,  or  desiring  to  do,  busi- 
ness in  the  city  of  Fort  Smith,  is  hereby  au- 
thorized to  sei  its  poles,  pins,  abutments, 
wires,  and  other  fixtures  along  and  across 
any  public  streets  or  alleys  subject  to  the 
regulations  hereinafter  provided. 

"Sec.  2.  Whenever  it  is  practicable  to 
place  the  poles  in  and  along  an  alley  in- 
stead of  in  and  along  a  street,  the  practi- 
cability of  which  shall  be  submitted  to  the 
city  engineer,  the  poles  of  such  company 
shall  be  placed  in  and  along  said  alley  in- 
stead of  in  and  along  said  street :  Provided, 
however,  that  telegraph  and  telephone  poles 
shall  not  be  placed  in  and  along  the  same 
alley  with  electric-light  poles.  Whenever 
the  poles  of  any  such  company  are  set  in 
any  alley  they  shall  be  located  as  near  the 
side  line  of  the  alley  as  practicable,  and  in 
such  manner  as  to  not  incommode  the  pub- 
lic travel  or  the  adjoining  proprietors  or 
residents.  Whenever  the  poles  of  any  such 
company  are  placed  in  and  along  any  street, 
the  telephone  and  telegraph  poles  and  wires 
shall  not  be  placed  on  the  same  side  of  the 
street  with  the  electric-light  poles  and  wires, 
and,  when  placed  in  and  along  any  street, 
they  shall  be  placed  in  all  cases  on  the 
outer  edge  of  the  sidewalk  just  inside  the 
curbing,  and  in  no  case  be  so  placed  so  as  to 
obstruct  the  drainage  of  the  streets,  or  to 
interfere  with  or  damage  in  any  way  the 
curbstone,  trees,  or  other  private  properly 
upon  the  streets  or  alleys  where  such  poles 
are  erected,  nor  interfere  with  or  obfliniet 
the  light  or  refiection  of  light  from  any 
public  street  light  as  far  as  jmictieable. 

"Sec.  S.  The  poles  used  by  any  of  said 
companies  shall  be  of  sound  timber,  and  all 
poles  hereafter  put  up  shall  be  not  less  than 
5  inches  in  diameter  at  the  upper  end, 
straight,  shapely,  and  of  uniform  8ixe»  neat- 
ly shaved  or  planed,  and  painted  with  one  or 
more  coats  of  lead  and  oil  paint,  each  com- 
pany using  a  different  color.  The  tele- 
phone and  telegraph  wires  shall  run  at  a 
height  of  not  less  than  25  feet  above  the 
grade  of  a  street  or  alley,  except  in  the  sub- 
urbs or  residence  portions  of  said  city, 
where  they  shall  be  run  at  a  height  of  not 
less  than  20  feet  above  the  grade  of  a 
street  or  alley;  and  the  electric-light  wire 
shall  be  placed  at  a  height  above  the  grade 
of  a  street  or  alley  not  less  than  20  feet* 
Wlienever  it  may  be  necessary  in  the  con- 
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-stmction  and  operation  of  such  lines  and 
plants  for  said  lines  to  cross  each  other, 
the  electric  wire  shall  not  run  nearer  than 
5  feet  to  the  said  telegraph  or  telephone 
wire,  and  such  crossing  shall  be  inspected 
and  approved  by  the  city  engineer,  to  whom 
notice  of  such  intended  crossing  shall  be 
given  by  the  company  making  such  cross- 
ing before  it  is  done;  and  the  telegraph  and 
telephone  wires  shall  not  be  nearer  each 
^her  than  3  feet. 

'*Sec.  4.  Before  any  company  shall  erect 
its  poles  in  and  along  any  street  or  alley, 
it  shall  submit  the  route  of  its  supposed 
line  to  the  city  engineer,  and  all  excavating, 
refilling,  and  restoring  of  any  pavement 
shall  be  done  to  the  satisfaction  of  said 
^ty  engineer  at  the  expense  of  said  com- 
pany. 

"Sec.  5.  The  above  several  companies 
shall  set  and  locate  their  poles  along  their 
lines  BO  as  not  to  obstruct  the  streets,  al- 
leys, gutters,  and  drainage  therein,  or  to 
•damage  public  or  private  property  in  said 
street  or  alley;  and  they  may  be  required, 
upon  ten  days'  notice  given  by  the  mayor, 
to  alter  the  location  of  any  pole  or  poles 
-along  the  lines  of  said  company  so  obstruct- 
ing the  streets,  alleys,  and  gutters  and 
drains  as  to  be  injurious  to  public  or  pri- 
vate property;  and  any  violation  of  this 
section  shall  be  a  misdemeanor  and  pun- 
ished as  hereinafter  provided." 

Appellee  contends  that  the  25  cents  de- 
manded by  the  city  of  Ft.  Smith  for  each 
pol^  under  S  1  of  ordinance  No.  525,  is 
^^  explicit  demand  of  rental  for  the  use 
of  the  streets."  The  ordinance  requires 
•every  person  and  corporation  who  shall 
•erect,  maintain,  and  use  any  pole  or  poles 
on  any  of  the  public  streets  and  alleys  of 
Ft.  Smith  to  pay  to  the  city,  as  a  license 
therefor,  i^  sum  equal  to  25  cents  for  each 
•of  such  poles.  The  sum  is  required  to  be 
paid  as  a  license.  As  used  in  the  ordinance, 
the  word  "license"  means  the  sum  paid  for 
permission  to  erect  or  maintain  poles  in  the 
streets  and  alleys  of  the  city,  for  the  pur- 
pose of  defraying  the  expenses  of  regulat- 
ing and  controlling  the  use  of  the  same, 
under  the  police  power  of  the  city.  This  is 
necessary  for  the  protection  of  the  public 
a^inst  the  electricity  with  which  the  wires 
•on  the  poles  may  be  charged,  against  the 
falling  of  the  wires  and  poles,  and  the  ob- 
stniction  of  the  public  highway,  and  for 
other  purposes.  This  is  a  duty  the  city 
^iwes  to  the  citizen. 

The  rules  and  regulations  for  the  govern- 
ment of  those  erecting  and  maintaining 
poles  in  Ft.  Smith,  and  the  duties  of  the 
-city  engineer  in  respect  thereto,  are  pre- 
scribed in  part,  if  not  wholly,  by  ordi- 
nance No.  300.  But  this  does  not  exhaust 
«L.R.A. 


the  police  power  of  the  city  in  respect  to 
such  poles.  The  city  council  may  hereafter 
prescribe  other  rules  and  regulations  for 
the  same  object.  For  the  purpose  of  pay- 
ing the  expenses  of  enforcing  such  rules  and 
regulations  already  in  force,  a  license  fee 
may  be  demanded  and  collected. 

Hoi  Springs  Electric  lAght  Co,  v.  Hot 
Bpringa,  70  Ark.  300,  67  S.  W.  761,  is  im- 
likc  this  case.  In  that  case  this  coui-t 
merely  held  that  the  city  of  Hot  Springs 
had  no  right  to  demand  and  collect  a  rental 
charge  for  the  use  of  the  ground  occupied 
by  the  poles  of  the  light  company.  * 

The  following  words,  said  in  Fayeiteville 
V.  Carter,  62  Ark.  301,  302,  6  L.  R.  A.  509, 
12  S.  W.  573,  are  applicable  in  this  case: 
"The  power  to  license  and  regulate,  grant* 
ed  by  the  statute,  was  conferred  solely  for 
police  purposes,  and  municipal  corporations 
have  no  right  to  use  it  as  a  means  of  in- 
creasing their  revenues.  They  can  require 
a  reasonable  fee  to  be  paid  for  a  license. 
The  amount  they  have  a  right  to  demand 
for  such  fee  depends  upon  the  extent  and 
expense  of  the  municipal  supervision  made 
necessary  by  the  business  in  the  city  or 
town  where  it  is  licensed.  A  fee  suffi- 
cient to  cover  the  expense  of  issuing  the 
license,  and  to  pay  the  expenses  which  may 
be  incurred  in  the  enforcement  of  such  po- 
lice inspsctions  or  superintendence  as  may 
be  lawfully  exercised  over  the  business,  may 
be  required.  It  is  obvious  that  the  actual 
amount  necessary  to  meet  such  expenses 
cannot  in  all  cases  be  ascertained  in  ad- 
vance, and  that  'it  would  be  futile  to  re- 
quire anything  of  the  kind.'  The  result 
is,  if  the  fee  required  is  not  plainly  unrea- 
sonable, the  courts  ought  not  to  interfere 
with  the  discretion  exercised  by  the  council 
in  fixing  it;  and,  unless  the  contrary  ap- 
pears on  the  face  of  the  ordinance  requir- 
ing it,  or  is  established  by  proper  evidence, 
they  should  presume  it  to  be  reasonable." 

The  contract  of  Ft.  Smith  with  the  Ft. 
Smith  &  Van  Buren  Electric  Street  Rail- 
way &  Power  Company  in  respect  to  the 
poles  does  not  interfere  with  the  exercise  of 
the  city's  police  power  in  this  case.  The 
state,  much  less  the  city,  cannot  devest  it- 
self of  such  power. 

In  Boston  Beer  Co.  v.  Maasachusetta,  97 
U.  S.  25,  33,  24  L.  ed.  089,  992,  Mr.  Justice 
Bradley,  in  delivering  the  opinion  of  the 
court,  said:  "Whatever  difference  of  opin- 
ion may  exist  as  to  the  extent  and  bound- 
aries of  the  police  power,  and  however  diffi- 
cult it  may  be  to  render  a  satisfactory  def- 
inition of  it,  there  seems  to  be  no  doubt 
that  it  docs  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
the  public  morals.  The  legislature  can- 
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not,  by  any  contract,  devest  itself  of  the 
power  to  provide  for  these  objects.  They 
belong  emphatically  to  that  class  of  ob- 
jects which  demand  the  application  of  the 
maxim,  Salus  populi  suprema  lex,  and  they 
are  to  be  attained  and  provided  for  by  such 
appropriate  means  as  the  legislative  dis- 
cretion may  devise.  That  discretion  can  no 
more  be  bargained  away  than  the  power  it- 
self." 

In  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  dsH.P.d  Mfg.  Co.  115  U.  S.  650,  672, 
29  L.  ed.  516^  524,  Mr.  Justice  Harlan,  in 
behalf  of  the  court,  said:  "The  constitu- 
tional prohibition  upon  state  laws  impair- 
ing the  obligation  of  contracts  does  not  re- 
strict the  power  of  the  state  to  protect  the 
public  health,  the  public  morals,  or  the  pub- 
lic safety,  as  the  one  or  the  other  may  be 
involved  in  the  execution  of  such  contracts. 
Rights  and  privileges  arising  from  contracts 
with  a  state  are  subject  to  regulations  for 
the  protecticm  of  the  public  health,  the  pub- 
lic morals^  and  the  public  safety  in  the 
same  sense  and  to  the  same  extent  as  are 
all  contracte  and  all  property  whether 
owned  by  natural  persons  or  corporations." 

Mr.  Justice  Shaw  said  in  Com.  v.  Alger, 
7  Cush.  84,  that  it  was  a  well-settled  "prin- 
ciple, growing  out  of  the  nature  of  well- 
ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified 
may  be  his  title,  holds  it  under  the  implied 
liability  that  his  use  of  it  .  .  .  shall 
not  be  injurious  ...  to  the  rights  of 
the  community.    All  property  in  this  com- 


monwealth .  .  .  is  .  .  •  held  sub- 
ject  to  those  general  regulations,  which  are- 
necessary  te  the  common  good  and  general 
welfare." 

Chief  Justice  Redfield,  in  Thorpe  v.  Rut- 
Umd  ds  B.  R.  Co.  27  Vt.  149,  62  Am.  Dec. 
625,  says:  "This  police  power  of  the  st&te 
extends  to  the  protection  of  the  lives,  limbs^ 
health,  comfort,  and  quiet  of  all  persons^ 
and  the  protection  of  all  property  within. 
the  state." 

In  People  ex  rel.  A'eio  York  Electric  Liines 
Co.  v.  Squire,  107  N.  Y.  693,  606,  1  Am. 
St.  Rep.  893,  14  N.  E.  820,  it  is  said: 
"Tiie  right  to  exercise  this  power  [police} 
cannot  be  alienated,  surrendered,  or  abridged 
by  the  legislature  by  any  grant,  contract,  or 
delegation  whatsoever,  because  it  constitutes 
l^e  exercise  of  a  governmental  function  -with- 
out which  it  would  become  powerless  to  pro- 
tect those  righte  which  it  was  especially 
designed  te  accomplish."  Powell  v.  Penn- 
sylvaniay  127  U.  S.  678,  683,  32  L.  ed.  263,. 
256,  8  Sup.  Ct.  Rep.  992;  Butchers*  Union 
S.  H.  d  L.  8.  L.  Co.  V.  Crescent  City  !>.  8^ 
L.  &  8.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585, 
4  Sup.  Ct.  Rep.  652;  Toledo,  W.  d  W.  R,  Co^ 
y.  Jacksonville,  67  111.  37,  16  Am.  Rep.  611;. 
Cooley,  Const  Lim.  7th  ed.  399,  400. 

What  has  been  said  as  to  the  state's  right 
to  devest  itself  of  the  police  power  applies- 
with  greater  force  to  cities.  The  creature  is 
not  greater  than  ite  creator,  and  the  state 
cannot  delegate  to  the  cities,  ite  govern- 
mental agencies,  greater  power  than  it  haa^ 

Reverse  and  retnand  for  a  new  triaL 


CALIFORNIA    SUPREME    COURT. 


SAN     FRANCISCO     SAVINGS     UNION, 

Respt., 

V. 

R.  G.  R.  PETROLEUM  &  MINING  COM- 
PANY et  al,  Appts., 
And 
John  WILLIAMSON,  Respt. 


( 


Cal 


) 


1«  An  ovrnor  of  land  borderlnir  on  tlie 
ocean  may  maintain  an  action  to  en- 
join a  trespasser  from  placing  structures  be- 
tween high  and  low  water  mark  which  will 
Interfere  with  his  right  of  access  to  and  from 
the  water. 

2.  Tlie  Secretary  of  War  of  tlie  Federal 
fcovernment  cannot  grant  rights  to  tide 
lands  within  a  state  which  will  interfere 
with  the  rights  of  littoral  owners. 

(July  14,  1904.) 


Note. — As  to  right  of  owner  of  upland  to 
access  to  naylgablc  water,  see  also,  in  this 
series,  State  ex  rel.  Denny  v.  Bridges,  40  L.  R. 
A.  593,  and  note,  and  Slingerland  v.  Interna- 
tional Contracting  Co.  56  L.  R.  A.  494. 
66  L.  R.  A. 


APPEAL  hy  defendants  from  an  order  of~ 
the  Superior  Court  for  Santa  Barbara 
County  denying  a  motion  for  new  trial  after 
verdict  in  plaintiff's  favor  in  an  action 
brought  to  enjoin  the  maintenance  of  struc- 
tures between  high  and  low  water  mark  of 
the  sea  in  front  of  plaintiff's  property*  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Grant  Jaekson,  J.  VKT.  SmitM^. 
and  E.  A.  Risor,  for  appellants: 

In  order  that  a  private  party  may  main- 
tain an  action  to  abate  a  nuisance,  he  must 
suffer  a  special  damage  therefrom,  distin- 
guished and  different  from  that  suffered  by 
the  public.  He  cannot  maintain  the  action 
if  his  injuries  are  similar  in  kind  to  those 
suffered  by  others,  though  greater  in  degree. 

Civil  Code,  §  3493;  San  Jos^  Ranch  Co.  v. 
BrookSy  74  Cal.  463,  16  Pac.  250;  Bogan  v. 
Central  P.  R.  Co.  71  Cal.  83,  11  Pac.  876;^ 
Crowley  v.  Davis,  63  Cal.  460 ;  Payne  v.  Mc- 
Kinley,  54  Cal.  532;  Bigley  v.   Nunan,  53- 
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Ca].  403;  Jarvis  v.  Santa  Clara  Valley  R. 
Co.  52  Cal.  438;  Severy  v.  Central  P.  R, 
Co.  51  Cal.  194;  Schulte  v.  North  Pacific 
Tramp,  Co.  50  Cal.  592. 

rhe  complaint  is  fatally  defective  if  it 
fails  to  show  that  other  and  adjacent  owners 
vill  not  suffer  a  like  injury;  and,  if  there 
are  no  other  inhabitants  so  situated  as  to 
sustain  injury,  that  fact  must  be  alleged. 

Siskiyou  Lumber  d  Mercantile  Co.  v.  Ros- 
tel,  121  Cal.  611,  53  Pac.  1118. 

Hie  mere  fact  that  a  person  owns  land 
fronting  on  a  road,  and  has  no  other  means 
of  access,  does  not  show  such  special  dam- 
ages in  addition  to  that  sustained  by  the 
general  public  as  will  entitle  him  to  main- 
tain an  action  to  abate  the  nuisance. 

Aram  v.  tichallenherger,  41  Cal.  449;  San 
Jos^  Ranch  Co.  v.  Brooks,  74  Cal.  463,  16 
Pac,  250. 

Until  it  is  alleged  that  the  respondent  is 
absolutely  and  entirely  cut* off  from  access 
to  the  seashore  and  ocean,  he  -is  not  entitled 
to  maintain  the  action. 

Seeley  v.  Bishop,  19  Conn.  128;  0*Brien 
V.  Ti'orwich  d  W.  R,  Co,  17  Conn.  372 ;  Aram 
▼.  Schallenberger,  41  Cal.  449. 

As  the  court  failed  to  find  that  the  struc- 
ture will  prevent  access  to  the  ocean  water- 
way from  all  parts  of  the  land,  respondent 
is  suffering,  along  with  the  general  public, 
from  the  maintenance  of  a  public  nuisance 
which  affects  it  in  common  with  the  general 
public 

Aram  v.  Schallenberger,  41  Cal.  449;  Sati 
Jose  Ranch  Co.  v.  Brooks,  74  Cal.  463,  16 
Pac.  260;  George  ▼.  North  Pacific  Transp. 
Co.  50  Cal.  689. 

Littoral  proprietors  on  the  seashore  have 
no  special  or  peculiar  rights  incident  to 
their  estate,  which  entitle  them  to  maintain 
an  action  against  trespassers ;  nor  have  they 
a  eommon-law  right  to  wharf  out  into  the 
adjacent  navigable  waters. 

Eisenbach  v.  Hatfield,  2  Wash.  236,  12  L. 
R.  A.  632,  26  Pac.  539;  Harbor  Line  v. 
State,  2  Wash.  530,  27  Pac.  550;  Revell  v. 
People,  177  111.  468,  43  L.  R,  A.  790,  69  Am. 
fit.  Rep.  257,  52  N.  E.  1052;  Dana  v.  Jack- 
son Street  Wharf  Co.  31  Cal.  118,  89  Am. 
Dec.  164. 

It  does  not  follow  as  a  legal  conclusion 
that  a  wharf  erected  below  high-water  mark 
in  tide  waters,  and  upon  soil  thereunder  be- 
longing to  the  state,  is  a  public  nuisance, 
or  an  injury  to  commerce  and  navigation. 

People  ex  rel.  Teschemacher  v.  Davidson, 
30  Cal.  379;  Dutton  v.  Strong,  1  Black,  23, 
31,  17  L.  ed.  29,  32. 

The  owner  of  the  upland  has  no  such  right 
of  entry  upon  lands  below  the  line  of  ordi- 
nary high  tide  as  will  enable  him  to  main- 
tain ejectment  proceedings  against  a  wharf 
66  L.  R.  A. 


erected  upon  such  tide  land ;  but  such  action 
must  be  brought  by  the  state. 

Cohurn  v.  Ames,  52  Cal.  385,  28  Am.  Kep. 
634;  Dcma  v.  Jackson  Street  Wharf  Co.  31 
Cal.  118,  89  Am.  Dec.  164;  Dutton  v.  Strong, 
1  Black,  23,  17  L.  ed.  29. 

Nor  can  he  enjoin  the  milling  upon  the 
seashore  of  petroleum  or  kindred  sub- 
stances. 

More  V.  Massini,  37  Cal.  432,  43  Cal.  389. 

The  public  may  go  upon  tide  land  at  will, 
but  an  adjacent  landowner  cannot  maintaiit 
an  action  to  prevent  their  going,  so  long  as 
they  do  not  use  his  land  in  passing  to  and 
from  such  tide  land. 

Cohurn  v.  San  Mateo  County,  75  Fed.  620 ; 
Blundell  v.  Cotterall,  5  Barn,  k  Aid.  268; 
Angell,  Tide  Waters,  pp.  189-192. 

The  right  of  the  owner  of  the  upland  is 
not  a  title  in  the  soil  below  high  water,  nor 
a  right  to  build  thereon,  but  a  right  of  ac- 
cess only,  analogous  to  that  of  an  abutter 
upon  a  highway. 

Blanc  V.  Klumpke,  29  Cal.  166;  Shively 
V.  Bowlby,  152  U.  S.  1,  14,  38  L.  ed.  331,  337, 
14  Sup.  Ct.  Rep.  648;  People  v.  Gold  Run 
Ditch  d  Min.  Co.  66  Cal.  138,  147,  66  Am. 
Rep.  80,  4  Pac.  1152;  Long  Beach  Land  d 
Water  Co.  v.  Richardson,  70  Cal.  206,  11 
Pac.  696. 

Appellants  were  authorized  to  exploit  the 
ocean  bed  for  petroleum,  and  cannot  be  en- 
joined therefrom  at  the  suit  of  a  littoral 
owner. 

United  States  v.  North  Bloomfield  Qravet 
Min.  Co.  81  Fed.  243;  Wright  v.  Seymour, 
69  Cal.  122,  126,  10  Pac.  323 ;  3  Kent,  Com. 
7th  ed.  614,  616. 

The  power  of  Congress  to  regulate  com- 
merce is  supreme,  and  is  unembarrassed  and 
unimpeded  by.  state  lands  or  state  laws. 

Stockton  V.  Baltimore  d  N.  Y.  R.  Co.  1 
Inters.  Com.  Rep.  411,  32  Fed.  9;  Luxton  v. 
North  River  Bridge  Co.  163  U.  S.  525,  38 
L.  ed.  808,  14  Sup.  Ct.  Rep.  891. 

The  power  of  Congress  to  authorize  struc- 
tures to  be  built  to,  upon,  and  below  the 
high-water  mark  of  the  ocean  cannot  b«r 
questioned. 

Prosser  v.  Northern  P.  R.  Co.  152  U.  S. 
59,  38  L.  ed.  352,  14  Sup.  Ct.  Rep.  528 ;  Oil- 
man V.  Philadelphia,  3  Wall.  713,  18  L.  ed. 
96;  Newport  d  0.  Bridge  Co.  v.  United 
States,  105  U.  S.  470,  26  L.  ed.  1143;  Pen- 
sacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co. 
96  U.  S.  1,  24  L.  ed.  708;  Luxton  v.  North 
River  Bridge  Co.  153  U.  S.  525,  38  L.  ed. 
808,  14  Sup.  Ct.  Rep.  891;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31  L.  ed. 
629,  8  Sup.  Ot.  Rep.  811;  California  v.  Cen- 
tral P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  150,  2 
Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073. 

An  authorized  structure  is  not  a  nuisance. 
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People  ew  rel.  State  Harbor  v.  Potrero  d 
B,  F.  R.  Co,  67  Cal.  166,  7  Pac.  445. 

Meesre,  Riobards  A  Carrier,  for  re- 
spondent: 

Defendants  are  naked  trespassers.  The 
permits  from  the  Secretary  of  War  con- 
ferred no  rights  or  privileges. 

When  the  states  obtain  their  sovereignty 
as  such  the  trust  in  the  Federal  government 
ceases,  and  the  dominion  passes  to  the  state. 

Shively  v.  Bowlhy,  152  U.  S.  1,  38  L.ed. 
331,  14  Sup.  Ct.  Rep.  548;  Cohh  ▼.  Lincoln 
Park,  202  111.  427,  65  L.  R.  A.  264,  95  Am. 
St.  Rep.  258,  67  N.  E.  5. 

Plaintiff  has  the  right,  as  littoral  owner, 
of  unobstructed  access  to  navigable  water 
from  any  and  every  part  of  its  land  border- 
ing on  the  ocean. 

Yatee  v.  Miltoaukee,  10  Wall.  497,  19  L. 
ed.  984;  Button  v.  Strong,  1  Black,  23,  17 
L.  ed.  29;  St.  Paul  d  P.  R.  Co.  v.  Schur- 
m0ir,  7  Wall.  272,  19  L.  ed.  74;  Case  v. 
Loftus,  5  L.  R.  A.  684,  14  Sawy.  213,  39  Fed. 
730;  Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110; 
Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  186; 
note  to  Miller  v.  Mendenhall,  19  Am.  St. 
Rep.  231;  note  to  Prior  v.  Svxtrtz,  36  Am. 
St.  Rep.  337 ;  Rumsey  ▼.  "Sew  York  d  N.  E. 
R.  Co.  133  N.  Y.  79,  15  L.  R.  A.  618,  28  Am. 
St.  Rep.  600,  30  N.  E.  654;  Gould,  Waters, 
M  123,  124,  149,  150,  154 ;  note  to  State  ex 
rel.  Denny  v.  Bridges,  40  L.  R.  A.  593;  Shir- 
/fy  V.  Bishop,  67  Cal.  643,  8  Pac.  82. 

The  construction  erected  in  front  of  plain- 
tiff's land  constitutes  a  private  nuisance, 
and  may  be  abated  and  its  continuance  and 
the  erection  of  other  like  structures  en- 
joined. 

Gould,  Waters,  §  124;  Shirley  v.  Bishop, 
67  Cal.  543,  8  Pac.  82;  Blanc  v.  Klumpke, 
29  Cal.  156:  Schulte  v.  Iforth  Padfio 
Transp.  Co.  50  Cal.  592;  Hargro  v.  Hodgdon, 
89  Cal.  623,  26  Pac.  1106;  Yolo  County  v. 
Sacramento,  36  Cal.  193;  Helm  v.  McClure, 
107  Cal.  205.  40  Pac.  437;  JAnd  v.  San  J/uis 
Obispo,  109  Cal.  343,  42  Pac.  437 ;  Fisher  v. 
ZumwaJt,  128  Cal.  493,  61  Pac.  82;  note  to 
Stetson  V.  Faxon,  31  Am.  Dec.  132;  Peo- 
ple's Gas  Co.  V.  Tyner,  131  Ind.  277,  16  L. 
R.  A.  443,  31  Am.  St.  Rep.  433,  31  N.  E. 
59;  Montgomery  v.  Shaver,  40  Or.  244,  66 
Pac.  023;  Miller  d  Lux  v.  Enterprise  Canal 
d  Land  Co.  27  Cal.  Dec.  393. 

Cooper,  C,  filed  the  following  opinion: 
Appeal  from  judgment  and  order  denying 
defendants'  motion  for  a  new  trial.  The  ac- 
tion was  brought  to  obtain  an  injunction, 
and  to  have  abated  an  alleged  nuisance 
erected  in  front  of  plaintiff's  land  on  the 
seashore  below  the  line  of  ordinary  high  wa- 
ter. Plaintiff  is,  and  was  at  the  times  men- 
tioned in  the  complaint,  the  owner  of  the 
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tract  of  land  described  therein,  bounded  on 
the  south  by  the  Pacific  ocean.  The  fee  to 
the  strip  of  land  south  of  the  plaintiff's 
southern  boundary,  between  the  mean  high- 
water  mark  and  the  low-water  mark,  where 
the  tide  ebbs  and  flows,  belongs  to  the  state 
of  California.  Plaintiff  is  the  littoral  pro- 
prietor of  the  lands  described  in  the  com- 
plaint. Prior  to  the  commencement  of  the 
action,  defendants,  as  naked  trespassers,  un- 
lawfully entered  upon  said  strip  of  land 
where  the  tide  ebbs  and  flows,  and  con- 
structed a  platform  16  feet  in  width  and  30 
feet  in  length  in  front  of  the  plaintiff's 
lands,  and  threatened  to,  and  will  unless  re- 
strained by  the  court,  erect  other  platforms 
and  obstructions  on  the  said  strip  of  land 
below  mean  high-water  mark,  and  will  there- 
by interfere  with  and  prevent  the  aceess  to 
and  use  of  the  ocean  highway  by  the  plain- 
tiff. The  court  found  that  the  said  plat- 
form is  a  continuing  nuiBance,  and  specially 
injurious  to  the  plaintiff.  The  question  to 
be  decided  is  as  to  whether  or  not  the  plain- 
tiff, as  littoral  proprietor,  can  maintain  an 
action  to  abate  obstructions  placed  in  front 
of  his  land  by  a  stranger,  below  the  ordi- 
nary high -water  mark. 

According  to  the  common  law,  both  the 
title  to  and  dominion  over  the  sea,  and  of 
rivers  and  arms  of  the  sea,  where  the  tide 
ebbs  and  flows,  and  of  all  lands  below  high- 
water  mark,  within  the  jurisKiiction  of  Eng- 
land, are  in  the  King.  Such  waters,  and  the 
lands  which  they  cover,  are  incapable  of  pri- 
vate occupation  and  ownership.  Their  nat- 
ural and  primary  uses  are  public  in  their 
nature,  for  highways  of  navigation  and 
commerce,  domestic  and  foreign,  and  for  the 
purpose  of  fishing  by  all  the  King's  subjects. 
The  title  to  such  lands  is  vested  in  the  King, 
as  the  sovereign  representative  of  the  na- 
tion, for  the  public  benefit.  Every  building 
or  wharf  erected  upon  such  lands  without 
license,  below  high-water  mark,  is  a  pur- 
presture,  and  may,  at  the  suit  of  the  EJng, 
either  be  demolished,  or  be  seized  and  rented 
for  his  benefit,  if  not  a  nuisance  to  naviga- 
tion. It  is  the  general  rule  in  this  country 
that  absolute  property  in,  and  dominion  and 
sovereignty  over,  the  soils  under  the  tide 
water,  in  the  several  states,  belong  to  the 
state  in  which  such  lands  are  situate.  Shive- 
ly  V.  Boiclby,  152  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548,  and  cases  cited.  But  this 
absolute  title  in  the  state  does  not  deprive 
the  littoral  proprietor  of  his  right  to  access 
from  his  own  land  to  the  ocean,  as  against 
a  stranger.  The  language  of  the  judge  of 
the  court  below  on  this  subject  is  as  fol- 
lows: "From  time  immemorial  the  sea  has 
been  treated  as  a  vast  waste,  not  susceptible 
of  occupation  or  private  and  individual  own- 
ership, except  as  herein  indicated.    Nations, 


1901 


San  Fbakciboo  SAVurGs  Union  v.  R.  G'.  R.  Pbtrolbxtm  &  M.  Co. 


:£45 


goTemnientSf  and  peoples  have  all  been  of 
one  aooord  in  treating  it  as  exempt  from  ap- 
propriation by  individuals.  The  occupation 
by  defendants  is  in  disregard  of  this  univer- 
aally  ooneeded  condition.  Upon  the  strength 
of  universal  custom,  conduct,  and  tacit  con- 
tent and  understanding,  individuals  and 
eonununities  have  acquired  properties  and 
rights,  and  have  located  lands,  built  homes 
and  cities  along  the  seashore,  because  not 
alone  for  its  commercial  advantages,  but  for 
the  permanent  and  indestructible  beauty  of 
the  environment.  Unlike  the  location  of  the 
interior,  where  the  incidents  of  private  own- 
ership may  permit  encroachments  by  way  of 
unsightly  and  disagreeable  structures,  the 
prospect  of  ocean  view  is  sacred  from  indi- 
vidual obstruction  and  contamination.  So 
thoroughly  has  this  been  understood  and 
acted  upon  by  the  whole  world  that  no  ob- 
struction,— ^not  even  wharves  and  docks, — 
not  built  by  the  abutting  owners,  have  ever 
been  attempted,  except  under  license  and 
control  of  the  state,  or  some  of  its  subdi- 
visions to  whom  such  control  has  been  dele- 
gated. This  policy  and  mode  of  dealing  had 
inured  to  the  property  owner  abutting  there- 
on as  an  additional  property  right,  which, 
though  not  involved  in  this  case,  under  the 
pleadings,  I  think  is  explanatory,  if  not  the 
foundation,  of  the  principle  enunciated  by 
the  courts, — that  the  abutting  landowner 
has  property  in  the  sea  by  way  of  access 
thereto.  That  no  one  else  can  acquire  or 
own  it  gives  the  abutting  owner  that  do- 
minion which  oiables  him  to  protect  it  for 
the  benefit  of  his  own  property,  which  he  has 
located,  occupied,  and  improved  imder  the 
express  assurance,  to  some  extent,  and  the 
implied  assurance,  to  a  greater  extent,  that 
individual  interference  shall  not  disturb  him 
from  the  ocean  side.  Whatever  unlawfully 
obstructs  the  free  use  of  this  property,  or 
unlawfully  obstructs  the  free  passage  or  use 
in  the  customary  manner  of  the  sea  by  way 
of  egress  or  ingress  to  and  from  it,  is  a  nui- 
sanoe.  Civil  Code,  {  3479."  It  is  said  in 
Gould  on  Waters,  3d  ed.  S  149 :  "But  a  lit- 
toral proprietor,,  like  a  riparian  proprietor, 
has  a  right  to  the  water  frontage  belonging 
by  nature  to  his  land,  although  the  only 
practical  advantage  of  it  may  consist  in  the 
access  thereby  afforded  him  to  the  water  for 
the  purpose  of  using  the  right  of  navigation. 
This  right  of  access  is  his  only,  and  exists 
by  virtue  and  in  respect  of  his  riparian  prop- 
erty. It  exists,  in  the  case  of  tide  waters, 
even  when  the  shore  is  the  sovereign's  prop- 
erty, both  when  the  tide  is  out  and  wlien  it 
is  in.  It  is  distinct  from  the  public  right  of 
navigation,  and  an  interruption  of  it  is  an 
encroachment  upon  a  private  right,  whether 
eauaed  by  apublic  Luisance  or  authorized  by 
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the  legislature."    And  the  authorities  cited 
by  the  author  sustain  the  text. 

In  this  country  the  leading  case  is  Yates 
V.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984, 
in  which  the  Supreme  Court  of  the  United 
States  said:  "But  whether  the  title  of  the 
owner  of  such  a  lot  extends  beyond  the  dry 
land  or  not,  he  is  certainly  entitled  to  the 
rights  of  a  riparian  proprietor  whose  land 
is  bounded  by  a  navigable  stream,  and 
among  those  rights  are  access  to  the  naviga- 
ble part  of  the  river  from  the  front  of  his 
lot;  the  right  to  make  a  landing,  wharf,  or 
pier  for  his  own  use,  or  for  the  use  of  the 
public,  subject  to  such  general  rules  and 
regulations  as  the  legislature  may  see 
proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  those  may  be. 
.  .  .  This  riparian  right  is  property, 
and  is  valuable,  and,  though  it  must  be  en- 
joyed in  due  subjection  to  the  rights  of  the 
public,  it  cannot  be  arbitrarily  or  capricioiis- 
ly  destroyed  or  impaired."  Respondents  say 
the  above  case  has  been  overruled  in  Scran- 
ton  V.  Wheeler,  179  U.  S.  156-169,  46  L.  ed. 
134-136,  21  Sup.  Ct  Rep.  48,  but  it  was  not 
overruled  as  to  what  is  said  in  the  quoted 
language.  In  the  latter  case  it  was  held 
that  the  government  of  the  United  States 
did  not  have  to  make  compensation  for  an 
injury  to  a  riparian  owner's  right  of  access 
to  navigability  that  might  incidentally  re- 
sult from  the  erection  of  a  pier  for  the  pur- 
pose of  improving  the  navigation  of  the 
river.  That  ease  involved  the  right  of  the 
sovereign  to  use  and  improve  its  navigable 
waters,  and  in  the  opinion  it  was  said:  "The 
decision  in  Yatea  v.  Miltoaukee  cannot  be  re- 
garded as  an  adjudication  upon  the  particu- 
lar point  involved  in  the  present  ease."  In- 
stead of  being  overruled,  the  case  of  Yatee 
V.  Mihoaukee  is  not  even  criticized.  It  has 
been  usually  followed  in  the  several  states 
and  by  the  Federal  courts.  Case  v.  Loftus, 
5  L.  R.  A.  684,  14  Sawy.  213,  39  Fed.  731; 
Sullivan  Timber  Co.  v.  Mobile,  110  Fed.. 
186;  Illinois  O.  R,  Co.  v.  IlUnois,  146  U.  S., 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110; 
note  to  Miller  v.  Mendenhall,  19  Am.  St. 
Rep.  219;  note  to  Prior  v.  Svoartz,  36  Am. 
St.  Rep.  336;  Rumsey  v.  New  York  d  N.  E. 
R,  Co.  133  N.  Y.  79,  15  L.  R.  A.  618,  28  Am. 
St.  Rep.  600,  30  N.  £.  654;  note  to  State 
ex  rel,  Denny  v.  Bridges,  40  L.  R.  A.  696 
et  seq.;  Blacktoell  v.  Old  Colony  R.  Co.  122 
Mass.  1. 

We  are  not  without  authority  in  our  own 
state  upon  the  principle  herein  stated.  In 
Blanc  V.  Klumpke,  29  Cal.  159,  the  court, 
in  passing  upon  a  demurrer  to  the  com- 
plaint, said:  "That  the  alleged  acts  of  the 
defendant  amount  to  an  obstruction  to  the 
navigation  of  the  bay  at  the  point  in  ques- 
tion, and  likewise  to  the  use  of  the  space  as 
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a  highway  by  land,  does  not,  we  think,  ad- 
mit of  debate.  If  so,  the  alleged  obstruc- 
tions must  be  at  least  a  public  nuisance, 
and  indictable  as  such.  .  .  .  Undoubt- 
edly, if  the  obstructions  only  aflFect  the 
plaintiff  in  common  with  the  public  at 
large,  although  in  a  greater  degree,  he  can- 
not have  his  private  action;  but  if  he  is 
thereby  obstructed  in  the  free  use  of  his 
property,  and  its  comfortable  enjoyment  by 
him  is  thereby  interfered  with,  and  to  some 
extent  prevented^  can  it  be  said  he  suffers 
only  in  common  with  the  public  at  large? 
Anything  which  is  injurious  to  health,  or 
indecent  or  offensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment 
of  life  or  property,  is  declared  to  be  a  nui- 
sance and  the  subject  of  an  action ;  and  it  is 
further  provided  that  such  action  may  be 
brought  by  any  person  whose  property  is  in- 
juriously affected,  or  whose  personal  enjoy- 
ment is  lessened,  by  the  nuisance,  and  by  the 
judgment  of  the  court  the  nuisance  may  be 
enjoined  or  abated,  and  damages  awarded.*' 
In  Cohum  v.  Ames,  52  Cal.  385,  28  Am.  Rep. 
634,  it  is  held,  and  has  been  held  in  other 
cases,  that  the  littoral  proprietor  could  not 
maintain  ejectment  against  one  who  erected 
a  wharf  on  tide  lands,  for  the  reason  that 
the  title  is  in  the  state,  and  not  in  the  lit- 
toral proprietor ;  but  it  was  said  in  the  opin- 
ion, in  speaking  of  the  riparian  proprietor's 
right:  "On  the  contrary,  giving  to  this 
right  of  the  riparian  owner  its  widest  scope 
and  latitude,  it  amounts  only  to  this, — ^tlwt 
if  he  desires  to  wharf  out,  and  is  unlawfully 
obstructed  in  the  exercise  of  the  right,  he 
may  maintain  an  action  for  damages;  and, 
if  the  obstruction  amounts  to  a  public  nui- 
sance, it  may  be  abated  by  appropriate  pro- 
ceedings for  that  purpose.  If  it  be  only  a 
private  nuisance  which  obstructs  him  in  the 
exercise  of  his  right  to  wharf  out,  he  may 
possibly  cause  it  to  be  abated  by  the  appro- 
priate method."  In  Shirley  v.  Bishop,  67 
Cal.  543,  8  Pac.  82,  it  was  held  that  the 
owner  of  land,  the  boundary  of  which  forms 
a  part  of  the  water  front,  has  a  vested  right 
of  free  access  to  the  navigable  water,  and 
may  enjoin  the  erection  of  a  wharf  ma- 
terially obstructing  such  access,  as  a  nui- 
sance. The  court  said:  "Tlie  wharf,  if  built 
by  defendants  as  contemplated,  would  de- 
prive the  plaintiffs  of  ingress  and  egress  to 
and  from  their  lots  and  the  navigable  waters 
of  the  state." 

After  many  conflicting  decisions  in  En'g- 
land,  it  has  been  established  by  recent  judg- 
ment of  the  House  of  Lords  that  the  owner 
of  land  fronting  on  a  navigable  river,  in 
which  the  tide  ebbs  and  flows,  has  a  right 
of  access  from  his  land  to  the  river,  and 
may  recover  compensation  for  cutting  off 
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that  access  by  the  construction  of  public 
works  authorized  by  act  of  Parliament. 
Buccleuch  v.  Metropolitan  Bd.  of  Works, 
L.  R.  5  H.  L.  418,  41  L.  J.  Exch.  N.  S.  137. 
27  L.  T.  N.  S.  1 ;  Lyon  v.  Fishmongers*  Co. 
L.  R.  1  App.  Cas.  662,  46  L.  J.  Ch.  N.  S. 
68,  35  L.  T.  N.  S.  569,  25  Week.  Rep.  165 : 
North  Shore  R.  Co.  v.  Pion,  L.  R.  14  App, 
Cas.  612,  620,  59  L.  J.  P.  C.  N.  S.  25,  61 
L.  T.  N.  S.  525. 

The  argument  is  made  that,  even  if  the 
construction  complained  of  is  a  nuisance,  it 
is  a  public  nuisance,  and  that  plaintiff  does 
not  suffer  special  damage,  different  in 
kind  from  that  suffered  by  the  public  An 
obstruction  to  navigation,  in  so  far  as  it 
would  prevent  the  plaintiff  from  the  right 
to  the  free  use  of  the  public  waters,  just  as 
it  would  prevent  everyone  else,  would  in 
one  sense  be  an  injury  suffered  alike  by  all 
the  public.  But  the  plaintiff  has  the  right 
to  free  access  from  his  land  to  the  ocean. 
The  obstruction  of  this  right  is  a  damage 
different  in  kind  from  that  suffered  by  the 
general  public,  and  in  such  case  a  private 
person  may  maintain  his  action.  Civil  Code, 
§  3493;  Blano  v.  Klumpke,  29  Cal.  159; 
Gould,  Waters,  §  123.  In  the  section  cited 
Mr.  Grould  says:  ''Whenever  the  obstruction 
immediately  adjoins  or  is  upon  or  against 
the  front  of  tne  plaintiff's  premises,  it  is 
as  to  him  a  private  nuisance  for  which  an 
action  will  lie,  or  which  may  be  restrained 
by  injunction." 

Our  attention  is  called  to  the  fact  that 
defendants  obtained  permission  from  the 
Secretary  of  War  to  erect  the  obstructions. 
The  letter  of  the  Secretary  of  War  is  as 
follows:  "I  beg  to  inform  you  that  there  is 
no  objection  on  the  part  of  the  War  Depart- 
ment to  your  dredging  and  boring  wells  for 
the  purpose  of  developing  petroleum  in  the 
Pacific  ocean  below  low-water  mark,  pro- 
vided your  operations  are  conducted  in  such 
manner  as  not  to  produce  shoals  on  the 
water  front  or  otherwise  interfere  with  navi- 
gation. If  formal  permits  to  erect  wharves 
and  trestles  are  desired,  it  will  be  necessary 
for  you  to  furnish  drawings  showing  plan 
and  location  of  such  structure."  This,  at 
most,  was  only  a  statement  that,  so  far  as 
the  War  Department  was  concerned,  it 
would  make  no  objection,  if  navigation  was 
not  interfered  with.  It  referred  to  the  bed 
of  the  ocean  below  low-water  mark.  The 
Secretary  of  War  cannot  grant  rights  to 
lands  owned  by  the  state,  nor  can  he  de- 
prive plaintiff  of  his  property  and  rights  by 
authorizing  a  stranger  to  take  thenu  He 
has  no  jurisdiction  of  such  matters. 

The  complaint  states  a  cause  of  action, 
and  the  judgment  is  the  legal   conclusion 
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from  the  facts  found.     It  is  advised  that  the 
judgment  and  order  be  affirmed. 


We  concur:    diipman,  C;    Harrison, 


€. 


Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  af- 
firmed. 

MeFarlandy   Iiorigaia,   and  Hensliaw, 

JJ.,  concur. 


PEOPLE  of  the  State  of  California,  Respt., 

17. 

Minnie  ADAMS,  Appt, 
(143  Cal.  208.) 

One  convicted  of  crime  is  entitled  to 
a  neir  trial  where  the  sheriff,  after  the 
case  had  been  submitted  to  the  Jury,  divided 
them  into  three  groups,  and  locked  them  in 
separate  rooms  on  different  floors  of  the  ho- 
tel for  the  night,  notwithstanding  the  court 
bad  directed  him  to  keep  them  together,  in 
accordance  with  the  provisions  of  the  statute, 
unless  it  Is  alllrmatlyely  shown  that  no  prej- 
udice resulted  therefrom. 

(May  7,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  convicting  her  of 
murder.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  'B.enxj  C.  IMbble  A  Dibble  for 
appellant. 

Messrs.  V.  S.  VKTebb,  Attorney  General, 
J,  C.  Daly*  and  Lewis  F.  Byinstoia  for 
respondent. 

MeFarland,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  convicted  of  murder, 
the  charge  being  that  she  murdered  her  in- 
fant chtld,  a  boy  a  little  over  two  yearss 
old ;  and  the  prosecution  contends  that  there 
was  sufficient  evidence  to  warrant  the  jury 
in  finding  that  she  wilfully  and  feloniously 
caused  the  death  of  the  child  by  giving  it 
carbolic  acid.  Defendant  contends  that  the 
<hild  took  the  poison  accidentally,  and  with- 
out her  knowledge.  She  appeals  from  the 
judgment  and  from  an  order  denying  hei 
motion  for  a  new  trial. 

The  evidence  on  which  the  appellant  wa^ 

NoTK. — For  other  cases  In  this  series  as  to 
effect  of  separation  of  Jurors  In  criminal  case, 
see  King  v.  State,  S  L.  R.  A.  210,  and  cases 
io  tufte  thereto;  People  ▼.  Ebanks,  40  L.  R.  A. 
269 ;  State  y.  Cotts,  55  L.  R.  A.  176 ;  and  Gam- 
l>le  T.  SUte,  60  L.  R.  A.  547. 
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convicted  was  entirely  circumstantial,  and 
was  undoubtedly  conflicting,  and  she  con- 
tends that  it  was  insufficient  to  warrant  the 
verdict;  but  it  is  not  necessary  for  us  to 
consider  that  point,  because,  in  our  opinion, 
a  new  trial  must  be  granted  on  the  ground 
of  a  separation  of  the  jury  after  the  case 
had  been  submitted  to  them.  The  facts  as 
to  such  separation  are  these:  The  cause 
was  finally  submitted  to  the  jury  on  July 
29,  1899,  and  the  court  directed  the  officer 
sworn  to  take  charge  of  them,  to  take  thei» 
to  their  meals  during  the  day,  and  in  the 
evening  "to  lock  them  up  for  the  night  to- 
gether in  one  room,"  and  he  "was  specially 
enjoined  by  the  court  to  keep  them  together 
during  the  time  that  they  should  be  de- 
liberating upon  their  verdict,  and  not  to  let 
them  separate.*'  Instead  of  doing  as  the 
court  directed,  the  officer,  when  night  came, 
divided  the  jurors  into  three  groups,  and 
put  them  into  three  different  rooms  in  a 
hotel,  each  room  being  on  a  different  floor, 
or  story;  and  they  were  thus  separated  and 
kept — not  only  in  three  different  rooms,  but 
on  three  different  stories  of  the  hotel — for 
about  eight  or  nine  hours.  The  officer  tes- 
tified that  he  locked  the  jurors  in  these 
separate  rooms.  In  some  of  the  cases  where 
this  subject  was  involved  courts  had  diffi- 
culty in  determining  whether  the^ facts  relied 
on  constituted  a  "separation"  within  the 
meaning  of  the  law;  and  it  has  been  held 
that  a  mere  momentary  absence  of  one  or 
two  jurors  through  necessity  or  accident  did 
not  amount  to  such  separation.  But  no 
such  question  arises  in  this  case.  There  was 
here  clearly  a  separation,  the  jurors  having 
been  wilfully  and  intentionally  kept  apart 
in  three  separate  groups  for  eight  hours. 
Instead  of  sitting  and  consulting  t<^ether 
as  one  jury,  they  were,  during  this  long 
time,  'divided  into  three  separate  and  dis- 
tinct deliberative  bodies^  the  members  of 
each  being  prevented  from  conferring  with 
those  of  either  of  the  other  two.  Beyond 
doubt  this  was  such  a  separation  as  the  law 
forbids.  Under  our  law  there  is  a  marked 
difference  between  a  separation  during  the 
progress  of  the  trial  and  a  separation  after 
final  submission  of  the  case.  As  to  the  for- 
mer there  is  no  law  requiring  the  jury  to  be 
kept  together,  although  the  court  may  order 
them  to  be  so  kept;  and  it  is  not  necessary 
in  the  case  at  bar  to  consider  the  significance 
of  a  violation  of  such  an  order.  But  it  is 
provided  in  the  Penal  Code,  §§  1128,  1135, 
1136,  that,  after  the  jury  have  finally  re- 
tired for  deliberation,  they  must  be  kept 
together;  and  one  of  the  express  grounds 
for  a  new  trial  is  "when  the  jury  has  sep- 
arated without  leave  of  the  court  after  re- 
tiring to  deliberate  upon  their  verdict." 
S  1181.    Whether  such  a  gross  violation  of 
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the  law  touching  the  separation  of  a  jury 
9LM  occurred  in  the  case  at  bar  should  be 
held  to  be  absolutely,  and  without  any  fur- 
ther inquiry,  a  cause  for  new  trial,  or 
whether  the  prosecution  should  be  allowed 
to  show,  if  it  could,  that  nothing  occurred 
during  such  extraordinary  and  prolonged 
separation  prejudicial  to  defendant,  is  a 
question  which  does  not  here  occur ;  for  there 
was  here  no  such  showing.  It  is  true  that 
the  officer  testified  that  he  "did  not  permit 
any  person  to  speak  to  any  member  of  the 
said  jury,"  and  did  not  permit  any  mem- 
ber of  the  jury  "to  speak  to  any  person  on 
any  subject  connected  with  the  trial  herein 
or  about  the  case  at  all;"  but  it  is  evident 
that  this  statement  was  of  no  value,  for, 
in  the  first  place,  he  could  not  have  been 
present  at  the  same  time  at  all  the  rooms 
on  the  three  different  stories  if  he  had  kept 
awake;  and,  in  the  second  place,  he  himself 
went  to  bed  during  a  part  of  the  night. 
Certainly  in  this  case — if  the  law  would 
countenance  an  attempt  to  show  absence  of 
prejudice — nothing  less  than  the  affidavits 
of  the  jurors  would  be  sufficient  to  establish 
that  fact.  And  it  is  clear  that  the  burden 
was  not  on  appellant  of  proving  affirmative- 
ly that  she  was  prejudiced  by  the  said 
Reparation  of  the  jury.  In  this  state,  the 
law  on  the  subject  was  first  declared  in 
People  V.  Backus,  5  Cal.  275.  In  that  case 
the  court  recited  that  in  certain  states  it 
had  been  held  that  a  mere  separation  of  the 
jury  would  not  be  ground  for  setting  aside 
a  verdict  without  a  showing  of  improper 
influence,  and  that  in  other  states  it  has 
been  held  that  such  separation  did  invali- 
date a  verdict  without  any  showing  of  ac< 
tual  improper  influence.  The  court  then 
says:  "The  latter  rule,  we  think,  is  the 
correct  one,  because  it  would  be  impossible 
in  almost  every  ease  for  the  prisoner  to 
establish  the  fact  of  any  corrupt  or  im- 
proper communications  between  the  jurors 
and  others.  This  doctrine  is  substantially 
sustained  by  the  supreme  court  of  Massa- 
chusetts in  the  case  of  Com,  v.  Rohy,  12 
Pick.  519^  and  in  a  late  case  (decided  in  .26 
Miss.  78 — Organ  v.  SUite),  in  which  the 
whole  doctrine  is  reviewed.  In  the  latter 
case  the  court  says:  'If  any  separation  is 
to  be  allowed  without  incurring  the  impu- 
tation of  irregularity,  for  what  length  of 
time  and  for  what  purpose  may  it  be,  how 
frequently  may  it  be  practised,  and  to  what 
distance  may  it  extend,  by  what  means  are 
communications  between  the  juror  and  other 
persons  which  may  take  place,  and  which 
must  necessarily  be  secret,  to  be  disclosed  ?'  ** 
In  People  v.  Brannigan,  21  Cal.  338,  the 
court  decided  that,  "where  the  jury  in  a 
criminal  action,  after  having  retired  to  de- 
liberate upon  their  verdict,  separated  with- 
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out  permission  of  the  court,  the  irregularity^ 
is  sufficient  ground  for  setting  aside  a  ver- 
dict of  guilty  rendered  by  them,  unless  it 
be  shown  affirmatively  by  the  prosecuticMt^ 
that  the  defendant  was  not  prejudiced  there- 
by." In  that  case  the  court,  by  Field,  Ch. 
J.,  said:  "The  district  attorney  appears  to- 
have  coBsidered  it  incumbent  upon  the  pris- 
oner to  show  affirmatively  injury  to  himself 
resulting  from  the  separation,  or  at  least 
reason  to  suspect  such  injury.  There  are 
authorities  which  support  this  view.  .  .  » 
But  there  are  authorities  of  equal  weight 
the  other  way,  and  tlie  latter,  we  think,  are 
supported  by  better  reasons."  Many  cases 
are  cited  in  the  opinion,  and,  among  others^ 
State  V.  Prescott,  7  N.  H.  287,  where  the- 
court  says:  "The  prisoner  is  in  such  case 
entitled,  as  a  matter  of  right,  to  require,  in 
the  first  instance,  a  compliance  with  the 
ordinary  forms  provided  by  the  law  to  se- 
cure to  him  a  fair  and  impartial  trial;  and,, 
if  the  guards  provided  for  his  security  are- 
neglected  or  disregarded,  he  is  at  least  en- 
titled to  require,  at  the  hands  of  the  gov- 
ernment, satisfactory  evidence  that  he  has- 
not  received  detriment  by  reason  of  such 
neglect,  and  is  not  to  be  put  to  show  affirm- 
atively that  such  departure  from  the  cus- 
tomary mode  of  trial  has  been  the  probable- 
cause  of  his  conviction."  In  People  v.  Haw- 
ley,  III  Cal.  78,  43  Pac.  404,  it  was  held 
that  a  separation  of  a  jury  after  the  final 
submission  of  a  criminal  case  vitiated  the 
verdict,  even  though  the  defendant  had  con- 
sented to  the  separation.  The  court  there 
says:  "The  separation  of  the  jury  after 
they  are  sworn,  even  during  the  trial,  wa& 
never  permitted  at  common  law  in  cases  of 
felony,  and  in  many  states  is  not  now  per- 
mitted in  capital  cases.  Our  statute  per- 
mits such  separation  in  all  cases  before  the 
submission  of  the  caae,  in  the  discretion  of 
the  court,  but  expressly  provides  that,  after 
retiring  to  deliberate  upon  their  verdicts 
they  must  be  kept  together.  Penal  Code,  i 
1128.  The  court  therefore  had  no  authority, 
either  under  the  statute  or  at  common  law. 
to  permit  the  separation;  nor  could  the  con- 
sent of  the  defendant  or  his  counsel  operate 
to  empower  or  excuse  the  violation  of  an 
express  provision  of  the  statute."  Many 
cases  are  cited  and  quoted  from  in  the 
opinion,  and,  among  others,  Peiffer  v.  Com^ 
15  Pa.  468,  53  Am.  Dec  605,  where  the  emi- 
nent Chief  Justice  Gibson,  delivering  the 
opinion  of  the  court,  said:  "Even  the  formsr 
and  usages  of  the  law  conduce  to  justice; 
but  the  common  law,  which  forbids  the 
separation  of  a  jury  in  a  capital  case  before 
they  have  been  discharged  of  the  prisoner. 
touches,  not  matter  of  form,  but  matter  of 
substance.  It  is  not  too  much  to  say  that 
if  it  were  abolished  few  influential  cu]prit& 
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would  be  oonvicted^  and  that  few  friendless 
ones,  pursued  by  powerful  prosecutors, 
would  escape  conviction."  The  authorities 
on  the  subject  are  very  fully  collated  in 
Spelling's  New  Trial  and  Appellate  Practice, 
oommencing  at  S  l^li  cuid  also  at  S  ^0* 

The  foregoing  cases  establish  the  law  in 
this  stiate  as  above  stated.  The  only  case 
cited  by  respondent  is  ScUtzman  v.  Sunset 
Teleph.  d  Teleg.  Co.  125  Cal.  501,  58  Pac. 
169.  That  was  a  civil  case,  and  the  court 
in  its  opinion  calls  attention  to  the  fact 
that,  while  the  separation  of  the  jury  after 
submission  is  itself  ground  for  a  new  trial 
in  a  criminal  case,  there  is  no  such  provision 
as  to  a  civil  case.  In  a  civil  case  the 
separation  of  the  jury  can  be  considered  on 
motion  for  a  new  trial  only  on  the  general 
ground  of  "misconduct."  In  the  Saltzman 
Case  the  officer  in  charge  liad  allowed  one 
juror  to  communicate  for  a  few  minutes  to 
an  outside  party  through  a  telephone  which 
was  in  the  room  where  all  the  other  jurors 
were,  and  there  was  really  no  separation  of 
the  jury.  The  officer  stood  beside  the  juror, 
and  heard  all  he  said  through  the  telephone, 
and  it  was  shown  by  affidavits  that  the 
communication  was  to  the  juror's  family, 
and  entirely  about  private  matters;  and  it 
was  held  that  it  sufficiently  appeared  that 
the  misconduct  was  without  significance. 
But  the  law,  even  in  civil  cases,  was  there 
announced  as  follows:  "The  rule  in  this 
state,  I  take  it  to  be,  in  civil  cases,  that 
a  separation  against  the  instruction  of  the 
court,  with  evidence  that  improper  influence 
might  have  been  brought  to  bear  upon  the 
juror,  puts  the  burden  upon  the  party  seek- 
ing to  sustain  the  verdict  to  negative  the 
presumption  and  show  that  no  such  attempt 
was  made.  I  think  that  was  done  in  this 
case."  The  circumstances  of  a  separation  in 
a  particular  case  might  possibly  be  such  as 
to  themselves  show  that  no  prejudice  to  the 
defendant  could  have  resulted,  and  in  such 
case  a  court  perhaps  would  be  warranted  in 
upholding  the  verdict  notwithstanding  the 
direct  violation  of  an  express  provision  of 
the  Code  intended  for  the  protection  of  a 
defendant;  but  we  need  not  pass  upon  that 
question,  for  it  does  not  arise  in  the  case 
at  bar.  On  account  of  the  separation  of  the 
jury  shown  in  the  present  case  the  order 
denying  a  new  trial  must  be  reversed. 

There  are  no  other  points  necessary  to  be 
determined.  It  is  contended  that  instruction 
No.  10,  upon  the  subject  of  circumstantial 
evidence,  is  erroneous  within  the  rule  de- 
clared in  People  v.  Vereneseneckockockhoff, 
129  Cal.  497,  58  Pac.  156,  62  Pac.  Ill;  but 
it  is  not  necessary  to  definitely  determine 
that  question.  If  upon  another  trial  the 
court  deems  it  proper  to  instruct  at  all 
upon  the  subject  of  circumstantial  evidence, 
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it  can  easily  modify  the  instruction  so  as- 
to  avoid  the  criticisms  of  appellant's  coim- 
sel.     It  may  be  said  generally  that  the  re- 
sponsibility of  determining  whether  or  not. 
a  defendant  in  a  criminal  case  should  be-* 
found  guilty  rests  entirely  upon  the  jury» 
and  that  the  presiding  judge,  not  having 
that  responsibility,  and  being  prohibited  by 
our  Constitution  from  charging  as  to  mat- 
ters of  fact,  should  be  careful,  in  instruct-  /» 
ing,  not  to  use  language  which  might  be/ 
naturally  understood  by  the  jury  as  inti-r, 
mating  his  opinion  that  the  defendant  was-^ 
guilty,  or  as  an  argument  against  him. 

The  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded  for  a. 
new  trial. 

We  concur:  SliAw,  J.;  Ansellottit  J.;. 
Van  Djke,  J.;  Hensliaw,  J.;   Iiorisaa*. 

J. 


Ex  parte  G.  B.  GERINO. 

(143  Cal.  412.) 

1.  Coimtitutional  provision*  forbid* 
dinv  the  vrantlnv  of  Mpecial  privi- 
leves  and  imjuanities,  and  requIrlng^ 
laws  to  have  a  nniform  operation,  do  not 
prevent  the  legislature,  when  establishing  a 
board  of  medical  examiners  to  be  appointed 
by  the  several  medical  associations  within 
the  states  from  permitting  one  society  to 
name  more  members  than  others  are  permit- 
ted to  name. 

2.  A  laTV  establiiiliiBV  a  board  of  medi- 
cal examiners,  and  prescribing  its  doties* 
is  not  rendered  void  in  toto  by  the  invalidity 
of  a  provision  as  to  the  manner  of  appointing 
the  members. 

3.  Tlie  rivbt  of  an  incumbent  to  bold 
the  oince^  of  member  of  a  board  of 
medical  examiner*  which  has  been  le- 
gally created  cannot  be  questioned  In  a  habeas 
corpus  proceeding  to  release  one  in  custody 
for  practising  medicine  without  a  license 
from  the  board,  contrary  to  the  provisions  of 
the  statute. 

4.  Reanirlns  an  applicant  for  a  license 
to  practise  medicine  to  produce  a 
diploma  from  a  medical  school  the  re- 
quirements of  which  shall  have  been  "in  n» 
particular  less  than  those  prescribed"  by  a 
specified  association  of  medical  colleges  does 
not,  although  such  association  is  composed  of 
schools  teaching  onljr  one  system  of  medicine, 
unjustly  discriminate  against  other  schools. 

5.  That  a  standard  of  preparation  re- 
qnired  of  applicants  for  license  to> 
practise  medicine    may,   under   the  pro- 


Note. — As  to  constitutionality  of  regulation 
of  practice  of  medicine,  see  also,  In  this  series, 
eases  in  note  to  Louisville  Safety  Vault  &  T.  Co. 
V.  Louisville  &  N.  R.  Co.  14  L.  R.  A.  579,  and 
the  later  cases  of  State  v.  Randolph,  17  I*.  R. 
A.  470 ;  State  ex  rel.  Burroughs  v.  Webster,  41 
L.  R.  A.  212 ;  Scholle  v.  State,  60  L,  R.  A.  411 : 
Mathews  v.  Murphy,  54  L.  R.  A.  415 ;  and  State 
ex  rel.  Kellogg  v.  Currans.  56  L.  R.  A.  252. 
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Tlsions  of  the  law  establishing  It.  varj  from 
time  to  time,  and  that  it  may  be  fixed  by  the 
requirements  which  the  schools  teaching  a 
particular  system  of  medicine  require  of  their 
pupils,  do  not  destroy  the  validity  of  the  stat- 
ute fixing  such  standard. 
^.  A  Mtatnte  provldlngr  for  the  examin- 
ation and  licenningr  of  persons  'vvish- 
infc  to  engrave  In  the  practice  of 
medicine  is  not  rendered  void  in  toto  by 
the  fact  that  it  contains  a  provision  giving 
the  examining  board  discretion  to  license, 
without  examination,  physicians  coming  from 
other  slates,  where  the  requirements  already 
met  by  such  person  equal  those  required  by 
the  local  law,  although  such  provision  may  be 
unconstitutional,  and  a  resident  of  the  state 
cannot,  because  of  such  provision,  claim  the 
right  to  practise  without  a  license. 

(June  1,  1904.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  custody  to  which  he  had  been  com- 
mitted for  practising  medicine  without  hav- 
ing procured  the  certificate  required  by  law. 
Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Garoutte  ft  Goodvlii,  for  peti- 
tioner: 

Applicants  to  practise  medicine  in  this 
state  are  divided  into  two  classes.  All  in 
class  1  are  required  to  pass  an  examination 
before  the  board  as  to  their  qualifications; 
those  in  class  2  may  or  may  not  be  required 
to  pass  an  examination, — ^the  whole  matter 
being  left  solely  to  the  discretion  of  the 
Board  of  Medical  Examiners. 

This  discrimination  between  these  two 
classes  constitutes  special  and  local  legis- 
lation, and  grants  privileges  and  immuni- 
ties to  certain  citizens  of  this  state  which 
are  denied  to  other  citizens  of  this  state 
similarly  situated. 

If  by  a  proviso  an  exception,  or  exemp- 
tion, of  certain  classes  is  made  from  a  gen- 
eral law,  and  that  proviso  be  unconstitu- 
tional, then  the  whole  act  fails. 

Re  Johnson,  139  Cal.  632,  96  Am.  St.  Rep. 
161,  73  Pac.  424;  Bpraiffue  v.  Thompson, 
118  U.  S.  90,  30  L.  ed.  116,  6  Sup.  Ct.  Rep. 
988;  Pullman  Palace  Car  Co,  v.  State,  64 
Tex.  274,  63  Am.  Rep.  758;  Marsh  v.  Hanly, 
111  Cal.  372,  43  Pac.  975;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431;  Pollock  v. 
Farmers'  Loan  d  T.  Co.  167  U.  S.  429,  39 
1j.  ed.  759,  15  Sup.  Ct.  Rep.  673. 

The  provision  that  the  State  Board  of 
Medical  Examiners  shall  consist  of  nine 
members,  live  elected  by  the  Medical  Society 
■of  the  State  of  California  (regular  school), 
two  members  by  the  California  State 
Homeopathic  Medical  Society,  and  two  mem- 
bers by  the  Eclectic  Medical  Society,  is  un- 
•constitutional  as  discriminating  against  the 
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Homeopathic  and  Eclectic  Medical  Societies. 

Britton  v.  Election  Comrs.  129  Cal.  341, 
51  L.  R.  A.  115,  61  Pac.  1115;  Murphy  v. 
Curry,  137  Cal.  485,  69  L.  R.  A.  97,  70  Pac. 
461 :  State  v.  Gravett,  66  Ohio  St.  289.  55 
L.  R.  A.  791,  87  Am.  St.  Rep.  605,  62  N. 
E.  325 ;  Miller  v.  Kister,  68  Cal.  142,  8  Pac 
813;  Eaton  v.  Brotcn,  96  Cal.  371,  17  L.  R. 
A.  697,  31  Am.  St.  Rep.  225,  31  Pac.  250; 
Ayars'a  Appeal,  122  Pa.  266, 2  L.  R.  A.  577, 
16  Atl.  356;  Lodi  Ttop.  v.  State,  51  N.  J. 
L.  402,  6  L.  R.  A.  56,  18  Atl.  749;  Ex  parte 
Jentzsch,  112  Cal.  468,  32  L.  R.  A.  664,  44 
Pac.  803. 

This  law  creates  a  board  of  medical  ex- 
aminers consisting  of  five  members  of  the 
regular  or  allopathic  school  of  medicine, 
two  members  of  the  homeopathic  school  of 
medicine,  and  two  members  of  the  eclectic 
school  of  medicine.  These  three  schools  of 
medicine  are  legislated  upon  and  dealt  with 
as  separate,  independent  entities  or  schools : 
and,  the  legislature  having  so  dealt  with 
these  schools  of  medicine,  they  are  all  en- 
titled to  the  equal  protecticm  of  the  law,  and 
no  one  of  them  can  be  discriminated  against 
by  the  law. 

Britton  v.  Election  Comrs.  129  Cal.  341, 
51  L.  R.  A.  116,  61  f>ac.  1116;  Murphy  ▼. 
Curry,  137  Cal.  486,  69  L.  R.  A.  97,  70  Pac. 
461. 

There  can  be  no  difference  in  a  case 
where  the  legislature  directly  grants  privi- 
leges and  immunities  to  one  and  denies 
them  to  another  similarly  situated,  and  a 
case  where  the  legislature  directs  the  board 
of  examiners  to  deny  the  privileges  and 
immunities  to  one  and  grant  them  to  an- 
other, both  situated  the  same,  and  a  case 
where  the  legislature  merely  grants  the 
board  the  power  to  do  these  things,— a 
power  which  the  board  may  exercise  or  not, 
just  as  it  sees  fit. 

State  V.  Hinman,  65  N.  H.  103,  23  Am. 
St.  Rep.  22,  18  Atl.  194. 

While  good  faith  and  a  knowledge  of  ex- 
isting conditions  on  the  part  of  the  legis- 
lature is  to  be  presimied,  yet,  to  carry  that 
presumption  to  the  extent  of  always  holding 
that  there  must  be  some  undisclosed  and 
unknown  reason  for  subjecting  certain  in- 
dividuals or  corporations  to  hostile  and 
discriminating  legislation  is  to  make  the 
protecting  clauses  of  the  14th  Amendment 
a  mere  rope  of  sand,  in  no  manner  restrain- 
ing state  action. 

Qulf,  C.  d  S.  F.  R.  Co.  V.  Ellis,  166  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Allopathic  State  Medical  Examiners  v.  Fow- 
ler, 50  La.  Ann.  1358,  24  So.  809. 
On  petition  for  rehearing. 

If  the  paragraph  of  the  act  <  reflating  to 
admission  of  practitioners  from  other  states 
is  unconstitutional  and  void,  then  the  whole 
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act  is  necessarily  unconstitutional  and  Yoid.  | 
This  paragraph  of  §  5  is  a  proviso  declar- 
ing the  exemption  of  certain  persons  from 
the  onerous  examinations  prescribed  by  a 
former  part  of  the  act.  Tlie  whole  act  falls, 
because,  after  eliminating  this  paragraph, 
the  act  assumes  a  difTerent  form; -it  has  a 
different  force  and  effect;  it  is  not  the 
same  act. 

The  main  purpose  of  the  act  is  immaterial 
in  the  discussion  of  this  principle  of  law. 
If  there  be  an  express  purpose  in  the  act 
to  exempt  one  person  alone  from  the  ex- 
amination, and  the  provisions  of  the  act 
exempting  that  person  be  held  unconstitu- 
tional, then  the  whole  act  must  fall;  this 
28  true,  for,  after  the  elimination  from  the 
act  of  the  exempting  provisions,  an  act  is 
left  which  requires  a  person  to  take  the 
examination,  who,  before  the  elimination  of 
the  provisions,  was  not  required  to  take  it. 

Spraigue  v.  Thompson,  118  U.  S.  90,  30 
X.  ed.  115,  6  Sup.  Ct.  Rep.  988;  Pullman 
Palace  Car  Co.  v.  State,  64  Tex.  274,  53 
Am.  Kep.  758;  Marsh  v.  Hanly,  111  Gal. 
372,  43  Pac  975;  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679,  22 
€up.  Ct  Rep.  431;  Pollock  v.  Farmers'  Loan 
<£•  T.  Co.  167  U.  S.  429,  39  L.  ed.  759,  15 
Sup.  Ct.  Rep.  673;  State  v.  Mitchell,  97 
Me.  66,  94  Am.  St.  Rep.  487,  53  Atl.  887. 

The  constitutional  validity  of  a  law  is  to 
be  tested,  not  by  what  has  been  done  under 
it,  but  by  what  may  be  done  by  its  au- 
thority. 

Re  Lambert,  134  Cal.  634,  55  L.  R.  A. 
^6,  86  Am.  St.  Rep.  296,  66  Pac.  851; 
Stuart  V.  Palmer,  74  N.  Y.  188,  30  Am. 
Rep.  289;  Bennett  v.  Davis,  90  Me.  105,  37 
Atl.  864 ;  yoel  v.  People,  187  111.  587,  52  L. 
R.  A.  287,  79  Am.  St.  Rep.  238,  58  N.  E. 
-Cie;  Cicero  Lumber  Co.  v.  Cicero,  176  111. 
9,  42  L.  R.  A.  696,  68  Am.  St.  Rep.  163, 
51  N.  E.  758;  State  v.  Cordon,  65  Conn. 
478,  31  L.  R.  A.  55,  48  Am.  St.  Rep.  227, 
53  Atl.  519. 

Messrs.  R.  B.  Carpenter  and  Beverlj 
I*.  Hfkdcltead,  amici  curi<B: 

The  legislature  cannot  vest  in  a  private 
-corporation  or  association  the  right  to  ap- 
point public  state  officers. 

State  ex  rel.  Eadley  v.  Washbumy  167 
Mo.  680,  90  Adl  St.  Rep.  430,  67  S.  W. 
592;  Lasher  v.  People,  183  111.  226,  47  L. 
R.  A.  802,  75  Am.  St.  Rep.  103,  55  N.  E. 
463. 

Mr.  Otto  tnm  Sudeia,  also  amicus 
■curias: 

The  act  in  question  confides  the  election 
-of  the  board  of  examiners  to  three  private 
medical  societies,  which,  though  they  may 
•exist  by  virtue  of  the  laws  of  the  state  of 
California,  are,  nevertheless,  free  from  any 
<»ntrol  by  officers  of  the  state  in  the  exer- 
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cise  or  nonexercise  of  this  strictly  political 
function. 

The  legislative  grant  of  this  special  right 
and  privilege  to  these  three  associations  to 
the  exclusion  of  citizens  of  the  state  is 
in  violation  of  article  4,  S  25,  subdiv.  19, 
of  our  Constitution,  wherein  it  is  provided 
that  "the  legislature  shall  not  pass  special 
laws  granting  any  corporation,  association, 
or  individual  any  special  or  exclusive  right, 
privilege,  or  immunity." 

Re  Duncan,  139  U.  S.  449,  35  L.  ed.  219, 
11  Sup.  Ct.  Rep.  573. 

Messrs.  VKTilliaiii  M.  Masulre  and 
William  O.  Tait,  for  respondent: 

The  courts  will  endeavor  to  give  effect,  if 
possible,  to  the  will  of  the  people,  as  ex- 
pressed by  the  legislature. 

Deyoe  v.  Superior  Court,  140  Cal.  476,  98 
Am.  St.  Rep.  73,  74  Pac.  28;  State  ex  rel. 
Kellogg  v.  Currens,  111  Wis.  431,  56  L.  R. 
A.  252,  87  N.  W.  561. 

The  state  may  require  such  conditions  of 
those  who  desire  to  practise  medicine  as, 
in  its  judgment,  are  necessary  to  insure  the 
proper  degree  of  knowledge  and  skill,  and 
raise  the  standard  of  requirements  from 
time  to  time. 

State  v.  Randolph,  23  Or.  74,  17  L.  R.  A. 
470,  37  Am.  St.  Rep.  655,  31  Pac.  201; 
Dent  v.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Reetz  v. 
Michigan,  188  U.  S.  505,  47  L.  ed.  563,  23 
Sup.  Ct.  Rep.  390. 

The  provisions  of  this  statute  are  based 
upon  the  solid  rock  of  judicial  precedent. 

Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Ex  parte 
Frazer,  54  Cal.  94;  Ex  parte  Johnson,  62 
Cal.  263;  Ex  parte  McNulty,  77  Cal.  164, 
11  Am.  St.  Rep.  257,  19  Pac.  237;  Scholle 
v.  State,  90  Md.  729,  50  L.  R.  A.  411,  46 
Atl.  326;   WilHns  v.  State,  113  Ind.  514, 

16  N.  £.  192;  Allopathic  State  Medical  Ex- 
aminers  v.  Fowler,  50  La.  Ann.  1358,  24  So. 
809;  State  ex  rel.  Powell  v.  State  Medical 
Examining  Board;  32  Minn.  324,  50  Am. 
Rep.  575,  20  N.  W.  238 ;  Ex  parte  Spinney, 
10  Nev.  323;  State  v.  Randolph,  23  Or.  74, 

17  L.  R.  A.  470,  37  Am.  St.  Rep.  655,  31 
Pac.  201;  State  ex  rel.  Burroughs  v.  Web- 
ster, 150  Ind.  605,  41  L.  R.  A.  212,  50  N. 
E.  750. 

The  proper  forum  for  the  alleged  wrongs 
or  the  inequalities  complained  of  is  the 
legislature,  and  not  this  court. 

Ex  parte  Spinney,  10  Nev.  323. 

Possibilities  of  abuse  of  discretion  or  of 
power  do  not  render  statutes  unconstitu- 
tional. 

Allopathic  State  Medical  Examiners  v. 
Fowler,  50  La.  Ann.  1374,  24  So.  809;  Wil- 
kins  v.  State,  113  Ind.  514,  16  N.  E.  192. 
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Similar  provisions  are  found  in  nearly 
every  state  in  the  Union. 

State  ex  rel,  Kellogg  v.  Currcna,  111  Wis. 
431,  66  L.  R.  A.  252,  87  N.  W.  561;  People 
V.  Reetz,  127  Mich.  87,  86  N.  W.  396,  188 
U.  S.  506,  47  L.  ed.  563,  23  Sup.  Ct.  Rep. 
390;  Scholle  v.  State,  90  Md.  729,  50  L.  R. 
A.  411,  46  Atl..326. 

The  act  does  not  discriminate  against  any 
school  of  medicine. 

State  V.  Gravett,  65  Ohio  St.  289,  55  L. 
R.  A.  791,  87  Am.  St.  Rep.  605,  62  N.  E. 
325;  Allopathic  State  Medical  Examiners  v. 
Fowler,  50  La.  Ann.  1358,  24  So.  809. 

It  is  immaterial  what  schools  of  medicine 
are  represented  on  the  State  Board  of  Medi- 
cal Examiners. 

loica  Eclectic  Medical  College  Asso.  v. 
Schroder,  87  Iowa,  669,  20  L.  R.  A.  365,  '65 
N.  W.  24;  Harding  v.  People,  10  Colo.  387, 

15  Pac.  727;  Broton  v.  People,  11  Colo.  109, 
17  Pac.  104. 

The  state  medical  societies  in  appointing 
the  board  perform  a  public  duty. 

Ex  parte  Frazer,  54  Cal.  94;  Ex  parte 
Johneon,  62  Cal.  263;  Ex  parte  McNulty, 
77  Cal.  164,  11  Am.  St.  Rep.  257,  19  Pac. 
237. 

There  is  nothing  in  the  Constitution,  or 
in  the  law,  to  compel  the  equal  recognition 
of  every  school  of  medicine  upon  a  board  of 
medical  examiners. 

Allopathic  State  Medical  Examiners  v. 
Fowler,  60  La.  Ann.  1358,  24  So.  809;  Broum 
V.  People,  11  Colo.  109,  17  Pac.  104;  Kenedy 
V.  Schultz,  6  Tex.  Civ.  App.  461,  25  S.  W. 
667;  Eastman  v.  State,  109  Ind.  278,  58  Am. 
Rep.  400,  10  N.  E.  97;  Ex  parte  Frazer,  54 
Cal.  94;  Ex  parte  McNulty,  77  Cal.  165,  11 
Am.  St.  Rep.  257,  19  Pac.  237;  Ex  parte 
Johnson,  62  Cal.  263;  Harding  v.  People,  10 
Colo.  387,  16  Pac.  727 ;  Williams  v.  People, 
121  111.  84,  11  N.  E.  881;  People  use  of  State 
Bd.  of  Health  v.  Blue  Mountain  Joe,  129 
111.  370,  21  N.  E.  923 ;  State  v.  Mosher,  78 
Iowa,  321,  43  N.  W.  202;  louxi  Eclectic  Med- 
ical College  Asso.  v.  Schrader,  87  Iowa,  659, 
20  L.  R.  A.  355,  55  N.  W.  24 ;  DriscollY.Com. 
93  Ky.  393,  20  S.  W.  431 ;  Hewitt  v.  Charier, 

16  Pick.  353;  P6opZ«  v.  PWppin,  70  Mich.  6, 
37  N.  W.  888;  State  ex  rel,  Powell  v.  State 
Medical  Examining  Board,  32  Minn.  324,  50 
Am.  Rep.  576,  20  N.  W.  238;  State  ex  rel. 
Chapman  v.  State  Medical  Examiners,  34 
Minn.  387,  26  N.  W.  123;  State  v.  Fleischer, 
41  Minn.  69,  42  N.  W.  696;  Dogge  v.  State, 

17  Neb.  140,  22  N.  W.  348;  Oee  Wo  v.  State, 
36  Neb.  241,  54  N.  W.  513;  Ex  parte  Spin- 
ney,  10  Nev,  323;  State  v.  Van  Doran,  109 
N.  C.  864,  14  S.  E.  32;  Barmore  v.  State 
Medical  Examiners,  21  Or.  301,  28  Pac.  8; 
Logan  v.  State,  5  Tex.  App.  306;  People  v. 
Hashrouck,  11  Utah,  291,  39  Pac.  018;  Rich- 
ardson V.  Dorman,  28  Ala.  679;  State  v. 
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Fussell,  46  Ark.  66;  Richardson  r.  State,  47 
Ark.  662,  2  S.  W.  187;  State  ex  rel.  Hatha- 
way  V.  State  Bd.  of  Health,  103  Mo.  22,  IS 
S.  W.  322;  Stale  ex  reU  Burroughs  v.  Web- 
ster,  150  Ind.  607,  41  L.  R.  A.  212.  50  N.  E. 
750;  State  v.  Randolph,  23  Or.  74,  17  L.  lU 
A.  470,  ^7  Am.  St.  Rep.  655,  31  Pac  201 ; 
Dent  V.  West  Virginia,  129  U.  S.  114,  32  L^ 
ed.  623,  9  Sup.  Ct.  Rep.  231;  Willdns  t. 
State,  113  Ind.  614,  16  N.  E.  192;  France- 
V.  State,  57  Ohio  St  1,  47  N.  E.  1041;  Staie^ 
ex  rel.  Kellogg  v.  Currens,  111  Wis.  431,  56> 
L.  R.  A.  262,  87  N.  W.  561. 

The  board  has  power  to  pass  on  certifi- 
cates or  licenses  from  other  states. 

Re  Bauer  (Pa.)  3  Cent.  Rep.  157,  4  Atl. 
913;  Reetz  v.  Michigan,  188  U.  S.  606,  47 
L.  ed.  663,  23  Sup.  Ct.  Rep.  390. 

The  necessity  for  a  law  regulating  the 
practice  of  medicine  and  surgery  in  thia 
state  is  beyond  question. 

Drxsooll  V.  Com,  93  Ky.  393,  20  S.  W.  431. 

Mr.  Cluurles  8«  Wheeler  also  for  re- 
spondent. 

Shaw,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  is  in  custody  on  the  charge 
of  practising  medicine  without  a  certificate 
from  the  State  Board  of  Medical  Examiners- 
established  by  the  act  of  February  20,  1901,. 
for  the  regulation  of  the  practice  of  medi- 
cine and  surgery.  Stat.  1901,  chap.  61,  p» 
66.  By  his  petition  in  habeas  corpus  he 
asks  to  be  released  on  the  ground  that  the 
statute  is  imconstitutional.  The  act  estab- 
lishes a  state  board  of  medical  examiners^ 
which  is  empowered  to  issue  to  persons  who 
pass  or  have  passed  a  satisfactory  examina- 
tion a  certificate  which  shall  authorize  suck 
persons  to  practise  medicine  and  surgery  m 
this  state.  It  makes  it  a  misdemeanor  fox^ 
any  person  not  having  such  certificate  to  en- 
gage in  the  practice  of  medicine  or  surgery. 
It  is  conceded  that  the  legislature  has  the- 
power  to  enact  laws  establishing  the  condi- 
tions upon  which  persons  shall  be  allowed 
to  practise  the  profession  of  medicine  withiii> 
this  state.  The  inquiry  before  us  is  whether 
or  not  this  power  has  been  constitutionally 
exercised.  Several  provisions  of  the  act  are- 
assailed,  and  each  is  claimed  to  be  so  essen> 
tial  to  the  general  purpose  and  object  of  the 
law  that,  if  it  is  imconstitutional,  the  whole 
law,  including  the  part  defining  the  offense 
in  question,  must  be  declared  invalid. 

1.  The  act  provides,  with  respect  to  the 
membership  of  the  board  of  examiners,  that 
"five  members  thereof  shall  be  elected  by 
the  Medical  Society  of  the  State  of  Califor- 
nia, two  members  thereof  by  the  California 
State  Homeopathic  Medical  Society,  and  two 
members  thereof  by  the  Eclectic  Medical  So> 
ciety  of  the  State  of  Califonua."    This,  it: 
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is  dflimed,  violates  $21,  art.  1,  of  the  state 
Constitution,  declaring  that  no  class  Of  citi- 
zens shall  '1)6  granted  privileges  or  immuni- 
ties which  upon  the  same  terms  shall  not 
be  granted  to  all  citizens;"  also  S  11>  Art. 
1,  that  "all  laws  of  a  general  nature  shall 
have  a  uniform  operation/'  and  subdivision 
19,  S  25,  art.  4,  forbidding  a  special  or  local 
law  ''granting  to  any  corporation,  associa- 
tion, or  individual,  any  special  or  exclusive 
right,  privilege,  or  immunity."    The  legis- 
lature has  power  to  establish  offices  in  ad- 
dition to  those  created  by  the  Constitution 
itself.     Section    4,  art.    20,  provides  that 
".    .    .    all    officers    .    .    .    whose  offices 
or  duties  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed, 
as  the  l^slature  may  direct."    This  gives 
the  legislature  power  to  declare  the  manner 
in  which  officers  other  than  those  provided 
by  the  Constitution  shall  be  chosen.    Such 
•officers  may  be  appointed  by  the  legislature 
itself,  or  the  duty  of  appointment  may  be 
delegated  and  imposed  upon  some  other  per- 
son or  body.    People  ew  rel.  Aity,  Oen,  v. 
Provine8y  34  Cal.  541;  Re  Bulger,  45  Cal. 
559.    There  is  no  limitation  to  any  particu- 
lar person  or  class  of  persons  upon  whom 
alone  the  legislature  may  impose  this  obli- 
gation.    In  our  opinion,  the  power  to  ap- 
point officers  in  such  cases  is  not  one  of  the 
rights  or  privileges  contemplated  by  the  pro- 
visions of  the  Constitution  upon  which  the 
petitioner  relies.    It  is  more  in  the  nattire 
-of  a  duty  than  of  a  right  or  privilege.    The 
rights  and  privileges  referred   to   in   those 
:gnaranties  and  limitations  must  be  some- 
thing for  the  individual  benefit  or  advantage 
^f  the  person  or  association  upon  which  they 
are  conferred,  and  not  the  power  to  perform 
a  public  duty  for  the  benefit  of  other  persons 
or  of  the  public    In  exercising  the  power  in 
this  particular  case  the  societies  mentioned 
in  the  law  are  acting  for  the  benefit  of  the 
state  and  the  people  at  large.  THie  power  of 
the  state  to  constitute  such  a  board,  and  to 
impose  restrictions  upon  the  right  to  prac- 
tise medicine,  to  be  enforced  by  the  board, 
•could  not  be  upheld  at  all  if  it  were  put 
upon  the  ground  that  in  so  doing  the  state 
is  acting  for  the  benefit  of  any  one  or  all  of 
the  medical  societies  or  schools  of  medicine 
^'xisting  in  the  state.    The  power  rests  en- 
tirely on  the  theoTy  that  such  regulations 
are  for  the  general  welfare,  and  specifically 
to  protect  people  from  the  arts  of  quacks 
and  pretenders  and  from  the  mistakes  of  in- 
capable practitioners.    The  board  of  examin- 
ers, when  constituted,  is  not  the  agent  of 
the  medical  societies  which  appoint  its  mem- 
bers, and  its  functions  are  not  conferred  or 
designed  for  the  benefit  of  those  societies,  or 
<'ither  of  them.    The  board  constitutes  a 
»tate  agency  for  the  regulation  of  the  prac- ' 
•«6  L.  R.  A. 


tice  of  medicine  and  surgery,  and  it  must 
discharge  that  duty  under  oath  and  impar- 
tially for  the  benefit  of  the  people,  and  not 
for  the  promotion  of  the  interests  of  any 
school  of  medicine  or  medical  society.  In 
Ett  parte  Frazer,  54  Cal.  94,  substantially 
the  same  question  was  raised  in  the  argu- 
ment, although  it  is  not  discussed  at  large 
in  the  opinion,  and  the  court,  speaking  of 
a  like  power  of  appointment,  says:  ''The 
assumption  of  the  power  by  these  individ- 
uals or  societies  would  be  the  assumption 
of  a  public  duty,  and  the  performance  of  the 
duty  simply  would  not  be  profitable  or  bene- 
ficial to  them  as  societies."  Femer  v.  State, 
151  Ind.  249,  51  N.  £.  300;  Wilkins  v.  State, 
113  Ind.  514,  16  N.  E.  192.  The  societies 
named,  by  receiving  this  power  of  appoint- 
ment, are  constituted  agencies  of  the  state 
to  perform  a  part  of  the  duty  pertaining  to 
the  sovereign  power  of  the  state,  and  they 
are  not,  in  that  respect,  the  recipients  of 
private  rights  or  privileges.  People  eoo  rel. 
Atty.  Qen,  v.  Pirovinea,  34  Cal.  541. 

The  decisions  in  Britton  v.  Election 
Comra,  129  Cal.  341,  51  L.  R.  A.  115,  61  Pac. 
1115,  and  Murphy  v.  Curry,  137  Cal.  485, 
59  L.  R.  A.  97,  70  Pac.  461,  are  not  applica- 
ble. They  hold  that  when  the  l^slature 
undertakes  to  prescribe  rules  and  conditions 
under  and  by  which  alone  citizens,  either  in* 
dividual  ly  or  collectively,  may  freely  exer- 
cise political  rights  such  as  the  right  of 
suffrage,  or  the  right  to  become  a  candidate 
for  office  at  a  general  election,  it  must  make 
rules  and  establish  conditions  which  shall 
give  to  every  citizen,  as  against  any  other 
citizen,  equal  facilities  for  the  exercise  of 
such  rights;  and  that,  if  any  privileges  are 
given  to  any  party  or  association  of  citizens 
to  have  the  names  of  its  particular  candi- 
dates spread  upon  the  official  ballot,  the 
same  privileges  must  be  given  to  all  parties 
and  associations  similarly  situated,  and  hav- 
ing like  objects  and  purposes.  The  law  here 
in  question  does  not  deal  with  political 
rights  held  by  citizens  generally,  nor  with 
any  existing  right  of  these  medical  societies. 
The  societies  were  presumably  not  organized 
for  the  purpose  of  appointing  members  of 
examining  boards,  and  neither  of  them  pos- 
sesses any  such  right  or  power  independent 
of  the  law  conferring  it;  nor  is  this  power 
given  them  in  furtherance  of  the  exercise  of 
any  right  or  power  which  they  possessed  be- 
fore. It  is,  as  before  stated,  a  simple  pub- 
lic duty  which  they  are  empowered  to  dis- 
charge as  a  political  agency  of  the  state. 
The  legislature  may  distribute  such  powers 
according  to  its  will,  under  S  4,  art.  20,  un- 
trammeled  by  the  restrictions  in  other  por- 
tions of  the  Constitution  respecting  the 
granting  of  rights  and  privileges  equally  to 
all  of  the  same  class.    It  may  be  true  that. 
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in  making  these  appointments,  each  medical 
society  will  choose  persons  who  believe  in 
the  school  of  medicine  of  which  its  members 
are  composed.  This,  however,  does  not  ren- 
der the  law  imconstitutional.  The  board, 
.when  appointed,  must  act  equally  for  the 
benefit  of  all  applicants,  and  impartially 
with  respect  to  each,  regardless  of  the  school 
of  medicine  to  which  they  belong.  Their  of- 
ficial oath  so  requires,  and  there  is  nothing 
in  the  act  which  authorizes  or  permits  them 
to  do  otherwise. 

We  have  thus  considered  and  decided  the 
validity  of  the  method  of  appointing  the 
members  of  the  examining  board  for  the  rea- 
son that  both  parties  have  fully  discussed 
the  subject,  and  certain  persons,  claiming  to 
represent  the  state  in  a  quo  warranto  pro- 
ceeding to  test  the  right  of  the  board  to 
liold  that  ofiice  by  virtue  of  such  appoint- 
ment, have  appeared  as  amid  curies  and  ar- 
gued the  proposition  from  their  standpoint. 
We  think,  however,  that  this  objection  does 
not  involve  the  constitutionality  of  the  act 
as  a  whole.  The  law  establishes  an  exam- 
ining board,  and  prescribes  its  duties  and 
powers,  and  the  power  of  the  legislature  to 
establish  such  board  is  not  disputed.  This 
being  the  case,  it  is  dear  that,  even  if  the 
method  provided  in  the  law  for  the  appoint- 
ment of  the  members  is  invalid,  the  other 
provisions  of  the  law  would  stand  unaffect- 
ed. See  cases  hereinafter  cited.  There 
would  then  be  a  legal  ofiice  established,  with- 
out any  specific  provision  for  the  appoint- 
ment of  any  person  to  fill  It,  and  the  va> 
cancy  thus  existing  could  be  filled  by  ap- 
pointment of  the  governor.  Const,  art.  5, 
§  8;  Quigg  v.  Evans,  121  Cal.  651,  63  Pac. 
1093 ;  People  em  rel.  Parsons  v.  Edwards,  93 
Gal.  156,  28  Pac.  831.  But,  as  it  would  be 
a  legal  ofiice,  it  could  be  filled  by  a  de  facto 
ofiicer,  and  in  that  case  the  validity  of  his 
appointment  and  his  right  to  hold  the  office 
could  not  be  questioned  in  this  proceeding 
in  habeas  corpus. 

2.  The  other  objections  relate  to  the  con- 
struction and  effect  of  §  5  of  the  act.  It  be- 
gins by  requiring  that  every  person  practis- 
ing medicine  or  surgery  in  the  state  must 
have  the  certificate  of  the  examining  board 
as  therein  provided.  It  then  enacts  that,  as 
one  of  the  steps  toward  procuring  a  certifi- 
cate, the  applicant  must  produce  ^^a  diploma 
issued  by  some  legally  chartered  medical 
school  the  requiremente  of  which  medical 
school  shall  have  been,  at  the  time  of  grant- 
ing such  diploma,  in  no  particular  less  than 
those  prescribed  by  the  Association  ol  Amer- 
ican Medical  Colleges  for  that  year.''  Tlie 
provision  fixing  the  standard  of  this  asso- 
ciation as  a  test  of  the  character  of  the 
medical  school  issuing  the  diploma  is,  it  is 
contended,  invalid,  first,  because,  it  is  said, 
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the  association  is  composed  of  coll^^es  teach- 
ing only  the  regular  or  allopathic  system  of 
medicine,  and  therefore  it  would  place  it  in. 
the  power  of  that  school  of  medicine  te  fix  a 
standard  that  would  put  the  other  schools 
at  a  disadvantege,  and  this  makes  the  provi- 
sion an    unjust    and    arbitrary  discrimina- 
tion against  all  of  the  other  schools  of  medi- 
cine; and,  secondly,  because  it  delegates  to^ 
the  association  the  power  to  fix  this  stand- 
ard,— a  power  which,  it  is  claimed,  can  be 
exercised   only   by   the   legislature   itself, — 
and,  moreover,  it  is  in  effect  the  adoption  of 
a  standard  that  may  vary  from  year  to  year» 
whereas  the  provisions  of  law,   it  is  said, 
must  be  fixed,  definite,  and  certein.     A  di- 
ploma is  required  because  its  possession  in- 
dicates that  the  applicant  has,  to  some  ex- 
tent,  prosecuted   the   studies   necessary  to- 
qualify  him  to  follow  the  medical  profes- 
sion.    It  may  be  that  there  are  medical  col- 
leges which  require  little  preparation  on  the 
part  of  their  studente  as  a  condition  to  the 
issuing  of  a  diploma.    The  provisions  of  the 
law  imply  that  there  are  such.     If  the  di- 
plomas  of  such  colleges  were  made  sufficient 
te  admit  an  applicant  for  a  certificate  te  an 
examination,  the  number  of  that  class  of 
colleges  would   doubtless  increase.     It  wa» 
therefore  necessary,  in  the  judgment  of  the- 
legislature,  to  prescribe  a  standard  of  schol- 
arship   te    be    maintained  by  the  colleges 
whose  diplomas  the  board  should  be  author- 
ized to  accept.     The  law  on  this  point  is  not 
to  be  construed  so  as  te  require  these  col- 
leges to  have  the  identical  course  of  study 
and   other   requiremente  prescribed  by  the' 
association.    The  test  is  that  the  require- 
mente of  such  college  shall  be  "in  no  par- 
ticular less  than"  those  prescribed.    That  is- 
to  say,  the  stendard  of  scholarship  required 
of  its  studente  nhall  be  equal  to  the  stand- 
ard required  by  the  association.     It  need  not 
be  the  same  course  of  study,  nor  the  study 
of  the  same  text-books,  nor  the  attendance 
for  the  same  length  of  time,  but  it  must  be 
such  as  require  of  the  student  a  degree  of 
proficiency  in  the  studies  necessary  to  .pre- 
pare him  for  practice  equal  to  that  which 
would  ordinarily  be  produced  by  the  require- 
ments prescribed  by  the  association.  Wheth- 
er or  not  the  Association  of  American  Medi- 
cal Colleges  is  composed  of  those  only  which 
teach  the  allopathic  branch  of  that  profes- 
sion, we  cannot  say;  but,  admitting  it  to  be 
so,  we  cannot  say  that  there  is  in  this  pro- 
vision of  the  law,  thus  understood,  an  arbi- 
trary or  unjust  discrimination  against  other 
schools.     Surely,  they  wouid  not  claim  the 
right  to  have  their  adherents  admitted  to 
practise  the  profession  upon  a  less  degree  of 
proficiency  in  the  preparatory  studies  than 
is  required  of  those  in  the  regular  school. 
It  being  proper  for  the  legislature  to  de- 


1901. 


Ex  parte  Gerino. 


255 


mand  some  standard  of  efficiency,  as  we  have 
seen,  we  think  it  is  equally  within  its  pow- 
ers to  declare  that  it  shall  be  the  same  as 
that  prescribed  from  time  to  time  by  an  as- 
sociation composed  of  colleges  devoted  to 
the  work  of  preparing  persons  for  the  pro- 
fession. Evidently,  the  standard  of  profi- 
ciency in  scholarship  as  a  preparation,  and 
the  parbcnlar  studies  necessary  to  secure 
a  fair  preparation,  must  change  as  the  dis- 
coveries in  natural  science  open  new  fields 
of  investigation,  and  suggest  or  reveal  new 
curative  agencies.  The  legislature  cannot 
successfully  prescribe  in  advance  a  standard 
to  meet  these  new  and  changing  conditions. 
The  method  adopted  appears  to  be  su£Scient- 
ly  definite  to  enable  all  colleges  to  reach  the 
required  standard,  when  in  good  faith  they 
desire  to  do  so.  The  law  is  as  fixed,  definite, 
and  certain  in  this  respect  as  the  nature  of 
the  subject  and  the  object  to  be  attained 
will  permit;  and  we  do  not  think  it  should 
be  held  void  because  it  adopts  the  standard 
fixed  from  time  to  time  by  those  who,  it  will 
be  presumed,  are  the  most  eminent  in  the 
profession  which  it  attempts  to  regulate, 
and  who  should  be  the  most  interested  in 
maintaining  the  highest  degree  of  profes- 
sional proficiency,  skill,  and  training. 

3.  The  next  objection  is  that,  under  the 
guise  of  authority  to  exercise  discretion,  the 
examining  board  is  given  power  to  make 
arbitrary  and  unjust  discriminations  be- 
tween persons  holding  certificates  from  med- 
ical examining  boards  of  other  states,  by 
Bubjecting  one  to  an  examination  and  admit- 
ting another  without  examination.  This 
objection  is  directed  to  the  last  paragraph 
of  S  5  of  the  act,  which  provides,  in  sub- 
stance, that  in  the  case  of  a  person  holding 
a  certificate  from  another  state  examining 
board,  which  has  required  the  production  of 
a  diploma  or  license  of  equal  grade  to  those 
required  by  the  act,  and  has  also  required 
the  holder  to  pass  an  examination  as  strict 
as  that  required  by  our  own  board  at  the 
time,  such  person  may,  in  the  discretion  of 
the  board,  be  admitted  to  practise  without 
further  examination.  It  will  be  seen  that 
.every  person  within  this  class  must  have  a 
diploma  or  license  such  as  the  act  prescribes, 
and  therefore  must  be  eligible  to  examina- 
tion here,  if  the  board  requires  it.  If  the 
provision  giving  the  board  discretion  to  ad- 
mit without  examination  is  held  unconsti- 
tutional, the  effect  would  be  that  all  appli- 
cants must  submit*  to  examination  as  provid- 
ed in  the  act.  The  act  shows  clearly  that 
the  main  purpose  is  to  admit  no  one  to  prac- 
tise who  has  not  passed  such  an  examina- 
tion, and  the  only  effect  of  the  last  para- 
graph is  to  permit  in  some  cases  the  substi- 
tution of  the  examination  of  another  state 
board  for  that  of  our  own.  A  law  which  is 
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unconstitutional  in  part  only  is  not  to  be 
held  wholly  void,  unless  the  invalid  portion 
is  so  important  to  the  general  plan  and 
operation  of  the  law  in  its  entirety  as  to 
reasonably  lead  to  the  conclusion  that  the 
law  w^ould  not  have  been  adopted  if  the  leg- 
islature had  perceived  the  invalidity  of  the 
part  so  held  to  be  unconstitutional.  If  the 
law  is  separable,  so  that  the  general  object 
can  be  attained  without  aid  from  the  part 
that  is  void,  the  other  parts  of  the  law  will 
be  upheld.  E(b  parte  Frazer,  64  Cal.  94; 
People  ex  rel.  Davidson  v.  Perry ^  79  CaL 
105,  21  Pac.  423;  People  ex  rel.  Graves  v. 
McFadden,  81  Cal.  496,  15  Am.  St.  Hep.  66, 
22  Pac.  851.  "If  an  independent  provision, 
not  in  its  nature  and  connections  essentia) 
to  the  law,  be  unconstitutional,  it  may  be 
treated  as  a  nullity,  leaving  the  rest  of  the- 
enactment  to  stand  as  valid."  McOowan  v^ 
McDonald,  111  Cal.  65,  52  Am.  St  Rep.  149, 
43  Pac.  418.  Such  invalid  provisions  "will 
not  vitiate  the  whole  act  unless  they  enter 
so  entirely  into  the  scope  and  design  of  the 
law  that  it  would  be  impossible  to  maintain 
it  without  such  obnoxious  provisions."  Peo- 
ple ex  rel,  Atty.  Gen,  v.  Hill,  7  Cal.  103; 
People  ex  rel,  Atty.  Gen.  v.  Burhank,  12  Cal. 
393;  Mille  v.  Sargent,  36  Cal.  382.  It  is 
not  necessary  to  consider  whether  or  not  the 
provision  allowing  a  discretionary  power  to- 
admit  without  a  new  examination  in  some 
cases  is  constitutional.  Conceding,  but  not 
deciding,  that  such  provision  is  void,  it 
comes  clearly  within  the  rule  above  stated, 
and  does  not  affect  the  other  provisions  of 
the  act  under  which  the  petitioner  is  held 
in  custody. 

There  are  no  other  points  that  require  no- 
tice. 

The  petition  is  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  chief  of  po> 
lice  of  the  city  and  county  of  San  Fran- 
cisco. 

We  concur :  Van  D jke,  J. ;  Ansellottl, 
J.;  McFarland,  J.;  Henshaw,  J.;  Lori* 
San,  J. 

Petition  for  rehearing  overruled  June  30,. 
1904. 


Richard  BASTIAN,  Respt., 

V. 

BRITISH  AMERICAN  ASSURANCE  COM- 
PANY, Appt. 

(143  Cal.  287.) 

If  dynamite  1ia»  been  kept  npon  prop- 
erty Insured    by  a  policy  providing  that  It 

Note. — F'or  other  cases  In  this  series  as  to 
effect  of  provision  in  insurance  policy  against 
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shall  be  Told  if  dynamite  is  kept,  used,  or  al- 
lowed tbereon,  no  recovery  can  be  had  on  the 
policy,  although  the  dynamite  had  nothing 
to  do  with  the  loss. 

(May  16,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Shasta  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
A  fire-insurance  policy.    Reversed. 

The  facts  are  stated  in  the  Commission- 
•er's  opinion. 

Messrs,  Van  Ness  Ml  Redman,  for  ap- 
pellant: 

The  contract  between  the  parties  was  that, 
if  dynamite  were  kept,  used,  or  allowed  up- 
on the  premises,  the  policy  should  be  void; 
and  the  contract  is,  of  course,  the  measure 
of  the  rights  and  liabilities  of  the  parties. 

Cerf  V.  Home  Ins,  Co,  44  Cal.  320,  13  Am. 
Rep.  166;  Wheeler  v.  Traders*  Ins,  Co,  62 
N.  H.  326,  62  N.  H.  450,  13  Am.  St.  Rep. 
682;  Sperry  v.  Springfield  F,  d  M,  Ins,  Co, 
26  Fed.  234;  Mead  v.  Northtoestem  Ins,  Co, 
7  N.  Y.  630;  Westfall  v.  Hudson  River  F, 
Ins,  Co.  12  N.  Y.  289;  Pennsylvania  F,  Ins, 
Co,  T,  Faires,  13  Tex.  Civ.  App.  Ill,  36  S. 
W.  65;  Fire  Asso,  v.  Williamson,  26  Pa. 
196;  Faulkner  v.  Central  F,  Ins,  Co.  3  N. 
B.  279;  Commercial  Ins,  Co,  v.  Mehlman, 
48  111.  313,  96  Am.  Dec.  543;  McFarland  v. 
8t,  Paul  F.  d  M,  Ins,  Co,  46  Minn.  619,  49 
N.  W.  253;  Betoher  v.  Capital  F,  Ins,  Co,  78 
Minn.  240,  80  N.  W.  971;  Beer  t.  Forest 
City  Mut,  Ins,  Co,  39  Ohio  St.  109;  Badger 
y,  Platts,  68  N.  H.  222,  73  Am.  St.  Rep.  572, 
44  Atl.  296;  Heron  t.  Phoeniw  Mut,  F,  Ins, 
Co,  180  Pa.  267,  36  L.  R.  A.  617,  67  Am. 
St.  Rep.  638,  36  Atl.  740;  Boyer  v.  Orand 
Rapids  F,  Ins.  Co,  124  Mich.  455,  83  Am. 
St.  Rep.  338,  83  N.  W.  124;  Ostrander,  Fire 
Ins.  2d  ed.  p.  702. 

Messrs,  Sweeny  Sc  Seasiona  for  respond- 
ent. 

Cooper,  C,  filed  the  following  opinion: 
Action  upon  a  policy  of  fire  insurance. 
The  case  was  tried  before  the  court,  findings 
filed,  and  judgment  entered  in  favor  of 
plaintiff.  This  appeal  is  from  the  judgment 
on  a  bill  of  exceptions.  The  policy  covered 
a  two-story  frame  lodging  house  and  the  fur- 
niture therein.  It  was  provided  in  the  pol- 
icy* that  it  should  be  void  "if"  any  usage  or 
custom  of  trade  or  manufacture  to  the  con- 
trary notwithstanding)  there  be  kept,  used, 


or  allowed  on  the  above-described  premises 
.  .  .  dynamite."  The  answer  alleged 
that  dynamite  was  kept  and  used  upon  the 
premises,  contrary  to  and  in  violation  of  the 
terms  and  conditions  of  the  policy.  The 
court  did  not  find  upon  the  issue  so  tendered 
by  the  answer,  but  found  that  the  fire 
which  destroyed  the  property  "was  not 
caused  by  any  of  the  articles  mentioned  in 
said  policy  of  insurance  as  being  prohibited 
or  forbidden  to  be  used,  or  kept,  or  allowed 
upon  the  insured  premises."  The  court  evi- 
dently proceeded  upon  the .  theory  that  it 
was  immaterial  as  to  whether  or  not  dyna- 
mite was  kept  or  allowed  upon  the  premises, 
unless  it  was  made  to  appear  that  the  fire 
which  destroyed  the  property  was  caused  by 
the  dynamite.  It  seems  to  be  admitted  that 
at  the  time  of  the  fire,  and  for  several 
months  prior  thereto,  there  was  kept  upon 
the  premises  a  stick  and  a  half  of  dynamite. 
In  fact,  the  position  of  plaintiff's  counsel 
is  in  accord  with  that  of  the  court  below, 
and  is  thus  stated:  "Counsel  for  appellant 
contend  that  it  is  wholly  immaterial  what 
was  the  origin  of  the  fire,  or  what  caused 
the  fire,  or  whether  the  dynaYnite  in  ques- 
tion had  anything  to  do  with  the  fire  or  not; 
that  the  dynamite  was  upon  the  premises 
during  the  life  of  the  policy  of  insurance, 
and  its  mere  presence  there  was  sufilcient  in 
itself  to  render  said  policy  null  and  void,  re- 
gardless entirely  of  the  question  as  to 
whether  the  dynamite  had  anything  what- 
ever to  do  with  the  fire,  or  in  any  naanner 
contributed  thereto,  or  to  the  destruction  of 
respondent's  property.  If  counsel's  position 
on  the  law  be  correct,  then  they  must  pre- 
vail in  this  court,  because  it  is  admitted 
that  during  the  life  of  the  policy  of  insur- 
ance issued  to  respondent  by  appellant  on 
August  19,  1901,  respondent  had  something 
like  10  poimds  of  dynamite  on  the  insured 
premises,  all  of  which  he  had  used  in  sink- 
ing a  well,  except  a  stick  and  a  half,  which 
was  in  the  cellar  of  his  lodging  house  at  the 
time  the  fire  occurred."  We  are  of  opinion 
that  the  court  could  not  set  aside  and  ig- 
nore the  plain  provisions  of  the  contract  of 
insurance.  Defendant  had  the  right  to  limit 
its  liability  by  the  terms  of  the  contract  it 
made  with  plaintiff.  It  agreed  to  insure 
the  plaintiff's  premises,  but  not  in  case  the 
plaintiff  kept  or  allowed  dynamite  thereon. 
It  was  expressly  stated  that,  if  dynamite 
should  be  kept  or  used  upon  the  premises, 
the  policy  should  be  void.    There  is  no  ques- 


keeplng    prohibited    articles    on    premises,    see 

First  Con?.  Church  v.  Holyolce  Mut.  F.  Ins.  Co. 

19  L.  R.  A.  587  ;  Smith  v.  German  Ins.  Co.  30 

L.  R.  A.  868;  Faust  v.  American  F.  Ins.  Co. 

80  L.  R.  A.  788;  Marll  v.  Connecticut  F.  Ins.    M.  Ins.  Co.  v.  Wade,  58  L.  B.  A.  714. 
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tion  here  as  to  the  condition  having  been 
waived  by  any  acts  or  conduct  of  defendant. 
The  condition  was  not  made  to  depend  upon 
the  question  as  to  whether  or  not  the  fire 
was  caused  by  dynamite.  If  it  were  incum- 
bent on  the  insurer  in  such  case  to  prove 
that  the  fire  was  caused  by  dynamite  being 
on  the  premises,  it  would  render  the  clause 
in  most  cases  of  no  effect.  It  would  place 
the  certain  definite  stipulation  in  such  a 
condition  that  in  cases  where  the  origin  of 
the  fire  was  uncertain  no  effect  could  be 
given  to  it.  Most  insurance  policies  con- 
tain stipulations  that  the  policy  shall  be- 
come void  if  the  premises  are  allowed  to  re- 
main vacant  for  a  certain  time,  or  if  the 
risk  is  increased  by  the  erection  of  buildings 
of  a  certain  character  near  to  the  insured 
premises.  Yet  it  has  never  been  held  that 
it  is  incumbent  on  the  insurance  company 
to  prove  that  the  fire  was  caused  by  reason 
of  such  vacancy  or  such  adjoining  buildings. 
Contracts  of  insurance  are  contracts  of  in- 
demnity upon  the  terms  and  conditions 
specifi^  in  the  policy  or  policies.  For  a 
eonaideration  the  insurer  undertakes  to 
guarantee  the  insured  againcrt;  loss  or  dam- 
age upon  the  terms  and  conditions  agreed 
upon,  and  upon  no  other;  and  when  called 
npon  to  pay  the  insurer  may  justly  rely  and 
insist  upon  the  terms  and  conditions  of  the 
policy.  If  the  insured  cannot  bring  himself 
within  the  terms  and  conditions  of  the  pol- 
icy, he  cannot  recover.  The  terms  of  the 
policy  constitute  the  measure  of  the  insur- 
er's liability.  If  it  appears  that  the  con- 
tract has  been  violated,  and  thus  terminated 
by  the  assured,  he  cannot  recover.  He  seeks 
to  recover  by  reason  of  a  contract,  and  he 
must  ekoyi  that  he  has  complied  with  such 
contract  on  his  part.  It  may  be  that  the 
terms  and  conditions  are  such  that  the  con- 
tract is  most  favorable  to  the  insurer;  but 
this  is  not  for  the  courts.  If  the  conditfons 
are  uncertain,  or  contradictory,  or  ambigu- 
ous, the  courts  will  construe  a  doubtful  pro- 
vision in  favor  of  the  insured;'  but  this  rule 
does  not  go  to  the  extent  of  disregarding  a 
pkin  provision  of  the  policy*  If  the  par- 
ties have  made  certain  terms  and  conditions 
npon  the  terms  of  which  their  contract  shall 
continue  or  terminate,  they  must  abide  by 
them.  The  terms  of  an  insurance  policy, 
like  any  other  contract,  are  to  be  taken  in 
their  plain,  ordinary,  and  popular  sense.  In 
such  case  it  is  the  duty  of  the  court  to  en- 
force them  like  other  contracts,  and  not  to 
speculate  as  to  the  hardship  or  injustice  of 
their  provisions.  In  this  case  the  parties 
plainly  agreed  that  the  policy  should  be  void 
if  the  insured  kept  dynamite  on  the  prem- 
66L.R.A,     ^.- 


ises.  He  kept  dynamite  on  the  prehiises, 
and  it  was  there  at  the  time  of  the  fire,— >- 
it  is  true,  not  in  a  large  quantity;  but  the 
policy  did  not  allow  it  in  any  quantity.  An 
explosion  was  heard  about  the  time  or  short- 
ly after  the  fire  started.  Whether  the  explo- 
sion caused  the  fire,  or  occurred  after  the 
fire  had  been  started  from  other  causes,  is 
wholly  immaterial.  The  explosion  may  have 
rendered  it  much  more  difficult  to  control 
or  extinguish  the  fire.  It  is  said  in  Os- 
trander  on  Fire  Insurance,  2d  ed.  §  327  # 
"The  insurance  policy  m  most  cases  prohib- 
its the  keeping  or  storing  of  such  explosive 
substances  as  gunpowder,  dynamite,  nitro- 
glycerin, and  saltpeter,  and  the  courts  have 
held  without  exception  that  when  these 
things  are  kept  on  the  premises  insured  in 
violation  of  the  terms  of  the  policy,  the  in- 
suring company  will  not  be  liable."  Where 
a  policy  contained  a  clause  that  it  should  be 
void  if  any  burning  fluid  or  chemical  oils 
were  used,  it  was  held  that  the  use  of  kero- 
sene oil  on  the  premises  rendered  the  policy 
void.  Cerf  v.  Home  Ins.  Co.  44  Cal.  320, 
13  Am.  Rep.  165.  So,  where  the  policy  in- 
sured a  building  "while  occupied  as  a  dwell- 
ing house,"  it  was  held  that,  if  the  premises 
ceased  to  be  used  as  a  dwelling  house,  but 
were  occupied  as  a  disreputable  bawdy 
house,  it  would  cause  the  policy  to  become 
void.  Allen  v.  Home  Ina.  Co.  133  Cal.  29, 
65  Pac.  138.  It  was  there  said:  "The  pol- 
icy was  a  contract  to  pay  only  in  case  of 
loss  of  the  insured  premises  while  occupied 
as  a  dwelling  house.  The  liability  was  lim- 
ited by  the  terms  of  the  contract,  and  such 
limitations  are  held  valid.  It  is  the  busi- 
ness of  the  insured,  and  the  burden  is  upon 
him  to  see  that  the  premises  are  not  used 
in  such  manner  as  to  make  void  the  policy. 
The  insurer  is  at  liberty  to  select  the  char- 
acter of  risk  he  will  assume,  and  he  is  not 
liable  except  upon  proof  that  the  loss  oc- 
curred within  the  terms  of  the  policy."  The 
rule  is  laid  down  in  the  Civil  Oode($  2611)  : 
"A  policy  may  declare  that  a  violation  of 
specified  provisions  thereof  shall  avoid  it; 
otherwise,  the  breach  of  an  immaterial  pro- 
vision does  not  avoid  the  policy."  See  also 
Slinkard  v.  Manchester  Fire  Assur,  Co.  122 
Cal.  595,  56  Pac.  417.  The  above  proposi- 
tions are  supported  by  all  of  the  well-con- 
sidered cases.  Mead  v.  Northtoestem  Ins, 
Co.  7  N.  Y.  530;  Westfall  v.  Hudson  River 
F.  Ins.  Co.  12  N.  Y.  289;  Wheeler  v.  Trad- 
ers' Ins.  Co.  62  N.  H.  327,  62  N.  H.  450,  13 
Am.  St.  Rep.  582;  Imperial  F.  Ins.  Co.  v. 
Coos  County,  151  U.  S.  452,  38  L.  ed.  231,  14 
Sup.  Ct.  Rep.  379;  Fire  Asso.  v.  Williamson, 
26  Pa.  196;  Commercial  Ins.  Co.  v.  MehU 
17 
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man,  48  III.  313^  95  Am.  Dec.  543;  Boyer  v. 
Grand  Rapida  F.  Ins,  Co,  124  Mich.  455,  83 
Am.  St.  Rep.  338,  83  N.  W.  124. 

We  advise  that  the  judgment  be  reversed. 


a 


We  concur:     ChipmAn,  C;  Harrison, 


For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  ia  re- 
versed. 

MoFarland,   LorisMt,  and  Keiuhawy. 

JJ.,  concur. 


GEORGIA  SUPREME  COURT. 


J.  F.  DAVIS,  Plff.  in  Err. 

V, 

John  BOYETT. 


( 


Oa. 


) 


*1.  A  defendant  mar  avail  hlmaelf  of 
tlie  defense  of  the  statnte  of  limita- 
tions, at  the  trial  term  of  the  case,  by  a 
motion  to  dismiss  the  plaintllfs  petition, 
when,  from  Its  allegations,  the  cause  of  action 
appears  to  be  barred  by  the  statute. 

S.  Mere  Ignorance  of  tlie  existence  of 
tlie  f <p  ets  constituting  a  cause  of  action  does 
not  prevent  the  running  of  the  statute  of  lim- 
itations. 

8.  A  father's  eanse  of  action  for  the  se« 
dnctlon  of  his  danirhter  arises  when  the 
act  of  seduction  Is  complete,  and  not  when  he 
discovers  that  his  daughter  has  been  seduced. 

(July  18,  1004.) 

ERROR  to  the  Superior  Court  for  Ber- 
rien County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
reoover  damages  for  the  seduction  of  plain- 
tiff's minor  child.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  B.  A.  Hendricks,  for  plaintiff  in 
error : 

No  declaration  can  be  dismissed  on  motion 
where  the  judgment  rendered  on  the  declara- 
tion oould  not  be  set  aside  on  motion  in 
arrest  of  judgment. 

Civil  Code,  §  5362;  Reeves  v.  Jaokaon,  113 
Ga.  182,  38  S.  E.  314. 

After  the  amendment  was  allowed  by  the 
court,  the  petition  could  not  be  dismissed 
upon  motion.  Any  defects  could  only  be 
reached  by  proper  plea  or  demurrer. 

Action  for  injuries  to  the  person  must  be 
brought  within  two  years  after  the  cause  of 
the  action' accrues,  and  not  from  the  date  of 
the  act  from  which  the  damages  flow.  If 
the  action  had  been  brought  by  Eliza  Ann 
Davis  against  John  Boyett,  the  cause  of 
action  would  have  accrued  when  the  injury 
or  act  of  seduction  waa  committed.    The  in- 

^Headnotes  by  Fisu,  P.  J. 

Note. — ^As  to  limitation  ^  time  within 
which  action  for  seduction  may  be  brought,  see; 
in  this  series,  Hutcherson  v.  Durden,  54  L.  R. 
A.  811. 
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jury  to  John  Davis,  the  father,  did  not  ac- 
crue until  the  seductiQn  was  known  to  him^ 
and  on*  the  date  the  news  of  tlie  injury  waa 
conveyed  to  him. 

Harrdl  v.  Wright,  57  Ga.  484;  Freeman 
V.  Savannah  Bank  d  T,  Co.  88  Ga.  252,  14 
S.  E.  577. 

The  real  gravamen  of  the  action  is  the 
shame,  mortification,  humiliation,  and  sense 
of  family  dishonor  and  disgrace  from  which 
the  plaintiff  suffers. 

That  plaintiff's  cause  of  action  was  not 
set  forth  with  sufficient  clearness  in  his  dec- 
laration was  no  ground  for  nonsuit. 

Jossey  V.  Stapleton,  57  Ga.  144. 

An  amendment  which  introduces  no  new 
cause  of  ax^tion  is  not  barred  by  the  statnte 
of  limitation  if  the  action  itself  is  not  bar- 
red. 

Augttsta  R.  Co,  v.  Andrews,  92  Ga.  706,. 
19  8.  E.  713;  Hines  v.  Rutherford,  67  Ga. 
606 ;  Poullain  v.  PouUain,  76  Ga.  422 ;  Ver- 
dery  v.  Barrett,  89  Ga.  349,  16  S.  E.  476; 
Colley  V.  Gate  City  Coffin  Co.  92  Ga.  664,  la 
S.  E.  817;  Holton  v.  Western  U.  Teleg,  Co, 
94  Ga.  436,  19  8.  E.  843;  Cox  v.  Strickland^ 
101  Ga.  485,  28  8.  E.  656. 

The  amendment  alleging  facts  showing  the- 
action  was  not  barred,  though  from  the  orig- 
inal petition  it  appeared  to  be  barred. 

Gentry  v.  Barron,  109  Ga.  172,  34  S.  E- 
349. 

Tjie  statute  of  limitations  will  not  begin 
to  run  in  special  cases  until  after  the  in- 
jury becomes  known  to  the  plaintiff. 

Broughton  v.  Winn,  60  Ga.  486;  Persons^ 
V.   Jones,    12    Ga.    371,   68   Am.   Dec.   476; 
Short  V.  Mathis,  107  Ga.  807,  33  S.  E.  694; 
Roe  V.  Doe,  30  Ga.  873. 

Mr.  H.  B.  Peoples  also  for  plaintiff  in 
error. 

Messrs,  Alexander  A  Omry  and  Bnie 
ft  Knight  for  defendant  in  error. 

Fish,  P.  J.,  delivered  the  opinion  of  the 
court: 

On  September  24,  1901,  the  plaintiff 
brought  an  action  for  the  seduction  of  his 
minor  daughter,  against  the  defendant 
From  the  allegations  of  the  original  peti- 
tion, it  appeared  that  the  seduction  occurred 
either  upon  the  2d  day  of  June,  1899,  or 
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within  one  week  from  that  date.  At  the 
trial  term  the  defendant  moved  to  dismiss 
the  suit  upon  the  groimd  that  the  petition 
showed  that  it  was  barred  by  the  statute  of 
limitations.  Pending  this  motion,  the  plain- 
tiff, with  leave  of  the  court,  amended  his 
petition  by  alleging  that  "the  act  of  seduc- 
tion committed  on  the  2d  day  of  June,  1899, 
did  not  come  to  his  knowledge,  and  that  he 
was  not  injured  and  damaged  by  said  act  as 
set  forth  in  his  petition,  until  the  16th  day 
of  April,  1900."  The  defendant  renewed  the 
motion  to  dismiss  upon  the  ground  that  the 
petition,  as  amended,  still  showed  upon  its 
face  that  the  suit  was  barred  by  the  statute. 
The  court  sustained  the  motion,  and  dis- 
missed the  suit,  and  the  plaintiff  excepted. 

1.  It  is  contended  here  that,  even  if  the 
petition  showed  that  the  action  was  barred 
by  the  statute  of  limitations,  the  suit  could 
not,  at  the  trial  term,  be  dismissed  upon 
mere  motion  for  this  reason.  It  does  not 
appear  from  the  bill  of  exceptions  that  this 
point  was  raised  in  the  court  below.  Be- 
sides, the  question  has  been  decided  by  this 
eonrt  adversely  to  the  contention  of  the 
plaintiff  in  error.  Cleveland  v.  Walden,  62 
Ga.  163. 

2.  "An  action  by  a  father  to  recover  dam- 
ages for  the  seduction  of  his  daughter  is 
barred  by  the  statute  of  limitations  unless 
brought  within  two  years  from  the  time  the 
right  of  action  accrued."  Hutcheraon  v. 
Durden,  113  Ga.  987,  54  L.  K.  A.  811,  39 
8.  E.  495.  It  appeared  from  the  petition 
that  more  than  two  years  had  elapsed  after 
the  time  when  the  seduction  was  alleged  to 
have  been  accomplished  before  the  action 
was  instituted;  therefore,  if  the  right  of 
action  accrued  when  the  seduction  took 
place,  the  bar  of  the  statute  had  attached, 
unless  the  plaintiff  was  debarred  or  deterred 
from  bringing  his  action  by  fraud  on  the 
part  of  the  defendant.  The  plaintiff  did  not 
all^  that  he  was  debarred  or  deterred  by 
the  defendant  from  instituting  his  suit  with- 
in tlie  stfctutory  period.  He  rested  his  case, 
80  far  as  the  statute  of  limitations  was  con- 
cerned, squarely  upon  the  proposition  that 
the  statute  of  limitations  would  not  begin  to 
nm  until  he  had  knowledge  of  the  seduction, 
and  that  no  cause  of  action  arose  in  his  fa- 
vor until  then.  The  principle  that  mere  ig- 
norance of  the  existence  of  the  facts  consti- 
tuting a  cause  of  action  does  not  prevent 
the  running  of  the  statute  of  limitations  is 
one  of  general  recognition.  Crawford  v. 
Qaulden,  33  Ga.  173;  Fee  v.  Fee,  10  Ohio, 
469,  36  Am.  Dec.  103;  Oranger  v.  George, 
5  Barn,  k  C.  149;  Means  v.  Jenkins,  18  111. 
App.  41 ;  Smith  v.  Bishop,  0  Vt.  110,  31  Am. 
I>ec*  (J07 ;  TAoma*  v.  White,  3  Litt.  (Ky.) 
177,  14  Am.  Dec.  56;  Throtoer  v.  Cureton,  4 
Ktrobb.  £q.  155,  53  Am.  Dec  660;  Hoffman  I 
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V.  Parry,  23  Mo.  App.  20;  State  ex  rel  Wal- 
ton V.  Schaeffer,  12  Mo.  App.  277;  Hecht  v. 
Slaney,  72  Gal.  363,  14  Pac.  88;  Shreves  v. 
Leonard,  56  Iowa,  74,  8  N.  W.  749;  Miller 
V.  Lesser,  71  Iowa,  147,  32  N.  W.  250;  Con- 
ner V.  Goodman,  104  111.  365 ;  Lexington  Life, 
Fire,  d  M.  Ins,  Co.  v.  Page,  17  B.  Mon.  412, 
66  Am.  Dec.  165 ;  Wood  v.  Carpenter,  101  U. 
S.  135,  25  L.  ed.  807. 

3.  But  it  is  contended  that  the  cause  of 
action  in  the  present  case  did  not  arise  until 
knowledge  of  his  daughter's  seduction  wa& 
brought  home  to  the  father.  Gounsel  for  the 
plaintiff  in  error  argue  with  some  plausibil- 
ity that  under  the  laws  of  this  state  "the 
real  gravamen  of  the  action  is  the  shame, 
mortification,  humiliation,  and  sense  of  fam- 
ily dishonor  and  disgrace  from  which  the 
plaintiff  suffers,"  and  that,  as  he  does  not 
suffer  from  such  feelings  so  long  as  he  is  in 
blissful  ignorance  of  his  daughter's  loss  of 
virtue,  he  has  no  cause  of  action  until  he 
discovers  that  she  has  been  seduced.  Thi» 
makes  the  discovery  of  the  seduction,  and 
not  the  seduction  itself,  the  cause  of  action. 
We  cannot  agree  with  this  reasoning.  Tlie 
father's  right  of  action  did  not  depend  upon 
his  knowledge  of  the  great  wrong  which  had 
been  done  him  by  the  defendant.  He  had 
a  right  of  action  before  he  discovered  the 
facts  out  of  which  it  arose.  However,  the 
harrowing  feelings  produced  by  his  realiza- 
tion of  the  awful  truth  were  not  the  only 
injury  which  he  sustained  from  the  ruthless 
invasion  of  the  sanctity  and  purity  of  his 
home  circle.  It  appeared  from  his  petition 
that  his  family  consisted  of  his  wife,  him- 
self, and  other  children  besides  this  fifteen- 
year-old  daughter;  and  the  corruption  of  the 
morals  and  destruction  of  the  virtue  of  this 
young  member  of  his  household,  with  whom 
he,  his  wife,  and  other  children  lived  in  daily 
and  intimate  association,  was  obliged  to  be 
a  most  grievous  and  irreparable  injury  to 
him,  irrespective  of  his  knowledge  of  her 
seduction.  Our  Civil  Code  of  1895  provides 
that  in  suits  of  this  character  the  seduction 
is  the  gist  of  tjie  action, -and  no  loss. of  serv- 
ices need  be  alleged  or  proved.  §  3870.  So^ 
when  the  seduction  was  accomplished,  the 
right  to  bring  an  action  therefor  accrued.  It 
is  well  established  that  where  the  suit  is 
for  the  seduction,  and  not  for  loss  of  services 
and  expenses  incurred  in  consequence  of  the 
seduction,  the  statute  of  limitations  begins 
to  run  from  the  act  of  seduction.  But  the 
courts  have  differed  as  to  when  the  statute 
begins  to  run  in  cases  where  the  loss  of  serv- 
ices is  made  the  gravamen  of  the  action.  It 
was  held  in  a  Virginia  case  that,  where  the 
only  change  in  the  common  law  made  by  the 
statute  in  reference  to  actions  for  seduction 
is  to  dispense  with  allegation  and  proof  of 
loss  of  services,  the  plaintiff  may  still  bring 
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his  action  as  at  common  law,  making  the 
loss  of  services  the  gravamen  of  the  com- 
plaint, and  if  he  does  so,  the  limitation  is 
from  the  loss  of  service,  and  not  from  the 
act  of  seduction.  Clem  v.  Holmes,  33  Gratt. 
722,  36  Am.  Rep.  793.  The  supreme  court  of 
West  Virginia  even  held  that,  although  the 
statute  of  that  state  dispensed  with  the  ne- 
cessity of  alleging  and  proving  loss  of  serv- 
ices, no  other  change  was  thereby  made  in 
the  common  law  governing  the  action,  and 
that  it  was  still  necessary  to  allege  that  the 
relation  of  master  and  servant  existed  be- 
tween the  plaintiff  and  his  daughter;  and 
therefore  the  father's  right  of  action  did  not 
accrue  imtil  he  lost  or  was  deprived  of  the 
service  of  his  daughter.  Riddle  v.  McGinnia, 
22  W.  Va.  253.  It  was  held  in  Kentucky 
that  the  statute  of  that  state,  interpreted 
to  authorize  a  father  to  maintain  an  action 
for  the  seduction  of  his  daughter,  without 
either  proof  or  allegation  of  loss  of  service, 
was  only  a  cumulative  remedy,  and  that  an 
action  could  still  be  maintained  for  the  loss 
of  service  only,  and  in  such  a  case  the  stat- 
ute of  limitations  did  not  begin  to  run  until 
the  loss  accrued.  But  the  j udge  del  i v  ering  the 
opinion  said  that  in  an  action  for  seducticHi 
the  limitation  begins  to  run  from  the  act  of 
seduction.  Hancock  v.  Wilhoite,  1  Duv.  313. 
Later,  when  this  same  case  was  again  before 
the  court,  the  same  ruling  was  made,  and  it 
was  also  then  held  that,  when  the  action  was 
brought  for  the  loss  of  service  and  expenses 
consequent  upon  the  seduction  the  father 
had  the  right  also  to  recover  for  the  injury 
to  his  feelings  and  his  and  his  family's  dis- 
honor, although  the  suit  was  not  brought 
until  the  period  within  which  an  action  for 
the  seduction  alone  could  be  brought  had  ex- 
pired. 5  Bush,  567.  On  the  other  hand, 
in  McKay  v.  Hurley,  18  U.  C.  Q.  B.  251,  it 
was  held  that  in  an  action  by  a  brother  for 
the  seduction  of  his  sister,  where  the  prin- 
ciples of  the  common  law  were  not  interfered 
with  by  the  statute  applicable  to  a  suit  by 
a  parent,  and  the  evidence  must  establish 
the  relation  of  master  and  servant,  the  stat- 
ute of  limitations  began  to  run  from  the 
time  of  the  seduction,  and  not  from  the  birth 
of  the  child.  Eobinson,  Gli.  J.,  said:  "We 
take  it  to  be  undeniable  that  the  statute  of 
limitations  began  to  run  from  the  time  of 
the  seduction,  for  the  plaintiff  could  then 
have  brought  his  action,  and  need  not  have 
waited  till  the  child  was  born."  So  the  su- 
preme court  of  Pennsylvania  held :  '^Because, 
in  trespass  by  a  father  for  the  seduction  of 
his  daughter,  the  cause  of  action  is  the  se- 
duction, and  not  the  resulting  lying-in  ex- 
penses, the  support  of  the  daughter,  and  the 
mental  pain  she  may  have  sustained,  the  ac- 
tion is  barred  when  six  years  [the  statutory 
period]  have  elapsed  after  the  seduction  was 
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accomplished.''  Dunlap  v.  lAnton,  144  Pa. 
335,  22  Atl.  819.  In  that  case  Mr.  Justice 
Mitchell,  after  citing  and  quoting  from  other 
authorities,  said :  "But  a  case  which  seems 
to  put  the  matter  beyond  further  contention 
is  Logan  v.  Murray,  6  Serg.  &.  R.  175,  9  Am. 
I>ec.  422.  There  the  daughter  was  seduced 
during  her  father's  lifetime,  but  was  not 
confined  until  after  his  death,  while  living 
with  and  rendering  service  to  her  mother, 
who  was  at  the  expense  of  the  confinement 
It  was  held  that  an  action  by  the  mother 
could  not  be  maintained.  'Whatever  damage 
the  mother  might  sustain,'  said  Duncan,  J., 
'arose  from  an  act  committed  in  the  fath- 
er's lifetime.  The  daughter  was  his  servant. 
When  the  mother  became,  on  her  husband's 
death,  the  mistress  of  the  house,  the  mis- 
chief was  done.  The  daughter  came  into 
her  service  pregnant.  If  the  alleged  tres- 
pass gave  her  no  cause  of.  action,  the  con- 
sequence of  the  trespass  could  not.  .  .  .' 
This  case  is  decisive  that  the  cause  of  action 
is  the  seduction,  and  that  no  new  action 
arises  from  the  subsequent  results  to  the 
plaintiff."  This  conclusion  was  reached  al- 
though there  does  not  appear  to  have  been 
any  statute  in  Pennsylvania  dispensing  with 
allegation  and  proof  of  loss  of  services. 

Some  courts,  wtiile  recognizing  the  rule 
that  the  limitation  of  the  statute  begins  to 
run  against  an  action  for  seduction  from  the 
time  of  the  seduction,  have  held  that  seduc- 
tion may  be  a  continuous  act,  which  is  not 
completed  with  the  first  sexual  intercourse, 
and  that  in  such  a  case  the  statute  will  be- 
gin to  run  from  the  last,  and  not  the  first, 
act  of  sexual  intercourse.  This  is  the  rule 
now  established  in  Tennessee,  although  the 
supreme  court  in  that  state  first  held  to  the 
contrary.  In  Franklin  v.  McCorkle,  16  Lea, 
609,  67  Am.  Rep.  244,  it  was  held  that  in  an 
action  for  seduction  "the  offense  is  complete, 
and  a  cause  of  action  accrues,  and  the  stat- 
ute of  limitations  becomes  operative  thereon 
with  the  first  act  of  sexual  intercourse."  La- 
ter, however,  this  case  was  overruled  (one 
judge  dissenting),  and  it  was  held  that  in 
an  action  for  seduction  "the  averments  that 
the  acts  constituting  the  wrong  complained 
of  were  committed  under  a  promise  of  mar- 
riage, and  that  such  promise  was  continued 
and  renewed  from  time  to  time  to  a  period 
less  than  twelve  months  [the  statutory  lim- 
itation] before  the  bringing  of  the  suit,  saves 
the  bar"  of  the  statute.  Davis  w  Young,  90 
Tenn.  303,  16  S.  W.  473.  This  last  case  was 
approved  and  followed  in  Ferguson  v.  Moore, 
98  Tenn.  342,  39  S.  W.  341,  whe^e  it  waa 
held:  "The  statute  of  limitations  does  not 
begin  to  run  against  the  right  to  maintain 
an  action  for  seduction  under  promise  of 
marriage  so  long  as  the  man,  by  continuous 
acts,  promises,  and  artifices,  keeps  up  the  il« 
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licit  intercourse,  as  seduction  is  in  such  case 
a  continuous  act."  So,  in  Indiana,  it  has 
been  held  that,  "when  successive  acts  of  in- 
tercourse are  shown  to  have  occurred  under 
an  engagement  to  marry,  they  may  be  re- 
garded as  constituting  one  wrong,  consimi- 
mated  in  the  last  act."  Haytnond  v.  Saucer, 
84  Ind.  4.  It  will  be  seen  that  none  of  these 
various  cases,  however  much  they  may  differ 
with  each  other  in  other  respects,  conflict 
with  the  rule  that,  when  the  suit  is  primari- 
ly for  the  seduction,  and  not  for  loss  of  serv- 
ice, the  statute  of  limitations  begins  to  run 
when  the  act  of  seduction  is  complete.  In 
the  case  with  which  we  are  dealing  it-is  dis- 
tinctly alleged  by  the  amendment  to  the  pe- 
tition that  the  act  of  seduction  was  com- 
mitted on  the  2d  day  of  June,  1899;  and, 
were  i£  otherwise,  we  do  not  think  we  would 
feel  disposed  to  follow  the  courts  of  Tennes- 
see and  Indiana  in  holding  that  the  act  of 
seduction  may  be  continued  after  the  female 
seduced  has  lost  her  virtue.  We  apprehend 
that  it  would  be  very  difficult  to  apply  such 
a  principle  to  a  criminal  case  in  which  the 
statute  of  limitations  was  pleaded  to  an  in- 
dictment for  seduction,  so  as  to  avoid  the 
bar  of  the  statute,  upon  the  ground  that  the 
act  of  seduction  had  been  continuously  per- 
formed for  a  considerable  length  of  time  aft- 
er the  first  act  of  sexual  intercourse  between 
the  accused  and  his  alleged  victim.  As  our 
Civil  Code  provides  that  seduction  is  the  gist 
of  the  action,  gives  a  right  of  action  whether 
it  is  followed  by  pregnancy  or  not,  provides 
that  the  mother  may  bring  the  action  if  the 


father  refuses  to  sue,  and  that  no  loss  of 
service  need  be  alleged  or  proved,  it  would 
seem  that  in  any  suit  for  damages  conse- 
quent upon  the  seduction  of  a  daughter  the 
cause  of  action  would  accrue  when  the  act 
of  seduction  was  accomplished.  But  whether 
the  old  common-law  action  still  survives  in 
this  state,  or  is  superseded  by  the  action  for 
which  the  statute  provides,  it  is  apparent, 
we  think,  in  the  present  case,  that  the  ac- 
tion was  for  the  seduction,  and  not  for  the 
loss  of  service  consequent  thereon.  This  be- 
ing truCj  it  is  clear  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations,  as 
more  than  two  years  had  elapsed  after  the 
right  of  action  accrued  before  the  suit  was 
instituted.  Taking  the  allegations  of  the 
petition  to  be  true,  the  case  made  by  the 
plaintiff  appeals  very  strongly  to  our  sympa- 
thies and  to  our  sense  of  right  and  justice; 
but  the  rule  is  well — and,  we  think,  rightly 
—established  that  courts  cannot  make  excep- 
tions to  the  statute  of  limitations  in  favor  of 
particular  persons  or  special  cases,  or  to 
meet  the  hardships  resulting  from  its  appli- 
cation to  the  facts  of  a  given  case.  Besides, 
the  plaintiff,  according  to  his  own  showing, 
had  more  than  thirteen  months  in  which  to 
brmg  his  suit  alter  he  discovered  that  his 
daughter  had  been  seduced  by  the  defendant, 
which  is  longer  than  the  time  limited  in 
some  of  our  sister  states  in  which  to  bring 
a  suit  of  this  character* 
Judgment  affirmed. 

All  the  Justices  concur* 
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*!.'  Tlie  manaarimK  ofllcers  of  a  corpo- 
ration are  not  only  trnstees  of  the  cor- 
porate entity  and  the  corporate  property,  but 
they  are  also  to  some  extent  and  In  many 
.  respects  trustees  for  the  corporate  share- 
holders. 

2.  When  two  parties  occupy  to  each 
other  a  confidential  or  lldnclary  re- 
lation, and  a  sale  Is  made  by  the  party  re- 
posing confidence  to  the  party  In  whom  con- 
fidence Is  reposed,  equity  raises  a  presumption 
against  the  validity  of  the  transaction ;  and 
to  sustain  the  sale  the  buyer  must  show  af- 

*neadnote8  by  Atkinson,  J. 


Note. — For  another  case  in  this  series  hold- 
ing that  directors  of  a  corporation  are  trus- 
tees for  its  stockholders,  see  Olney  v.  Conanlcut 
Und  Co.  5  L.  H.  A.  861. 
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flrmatively  that  the  transaction  was  conduct- 
ed in  good  faith,  without  pressure  of  influence 
on  his  part,  and  with  express  knowledge  of 
the  circumstances  and  entire  freedom  of  ac* 
tion  on  the  part  of  the  seller. 
3.  A  director  or  manaarlns  ofllcer  of  m 
corporation  having  a  knovrledsc  of 
the  condition  of  the  alTaira  of  such 
corporation,  because  of  the  trust  relation 
and  the  superior  opportunities  aflTorded  for 
acquiring  information,  before  he  can  right- 
fully purchase  the  stock  of  one  not  actively 
engaged-  in  the-  management  of  its  affairs, 
must  Inform  such  stockholder  of  the  true  con- 
dition of  the  affairs  of  the  corporation. 

(June  11,  1904.) 

ERROR  to  the  District  Court  for  Sumner 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  difference  between  the  actual  value  of 
certain  stock  purchased  hy  defendant  from 
plaintiff  and  that  which  defendant  had  paid 
for  it.    Affirmed. 

The  facts  are  stated  in  the  opinion.    ^  ' 
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Messrs.  Kos  Harris  and  Ed  T.  Hack- 
ney, for  plaintiff  in  error: 

There  is  uo  allegation  anywhere  in  the 
petition  that  the  statements  alleged  to  be 
made  were  relied  upon  by  the  plaintiff.  The 
vendee  must  allege  that  such  representations 
were  material,  made  with  the  knowledge 
that  they  were  false,  and  that  the  vendee  re- 
lied upon  and  was  misled  by  them.    * 

Qreniner  v.  Fehrenschield,  64  Kan.  770, 
68  Pa<j.  619;  Provident  Loan  Trust  Co.  v. 
Mcintosh  (Kan.)  75  Pac.  498;  Williams  v. 
McFadden.  23  Fla.  143,  11  Am.  St.  Rep. 
345,  1  So.  618;  Parker  t.  Moulton,  114 
Mass.  99,  19  Am.  Rep.  316;  Bossingham  v. 
%cfc,  118  Iowa,  192,  91  N.  W.  1047;  Dud- 
ley V.  Min<^y  100  Va.  728,  42  S.  E.  870; 
John  V.  Faartoell  Co.  v.  tfathanson,  99  HI. 
App.  185 ;  Dickinson  v.  Atkins,  100  111.  App. 
401 ;  Coolidge  v.  Rhodes,  96  111.  App.  17. 

The  statement  that  there  will  be  no  divi- 
dends is  a  matter  of  future  conjecture,  and 
cannot  be  made  the  basis  of  fraud. 

Miltoaukee  Brick  d  Cement  Co.  v.  Schok- 
necht,  108  Wis.  457,  84  N.  W.  838;  Haokett 
V.  Equitable  Life  Assur.  8oc.  50  App.  Div. 
266,  63  N.  Y.  Supp.  1092. 

Unless  a  party  was  actually  deceived  by 
representations  made  to  him,  and  unless  the 
representations  were  relied  upon  and  he  was 
induced  thereby  to  act  to  his  prejudice,  or 
if  be  disregarded  it  and  made  inquiry  for 
himself,  then  there  is  no  actionable  fraud. 

Clark,  Ck)ntr.  1894  ed.  344;  White  v. 
Smith,  40  Kan.  674,  20  Pac.  475;  Farmers' 
Htock  Breeding  Asso.  v.  Scott,  53  Kan.  534, 
36  Pac.  978;  Bowman  v.  Page,  11  Wis.  305; 
Van  Trott  v.  Wiese,  36  Wis.  439. 

Harris,  in  view  of  all  the  knowledge  he 
possessed,  did  not  act  with  ordinary  pru- 
dence, nor  rely  on  the  representations  of 
Stewart. 

Slaughter  v.  Gerson,  13  Wall.  379,  20  L. 
ed.  627 ;  Colton  v.  Stanford,  82  Cal.  351,  16 
Am.  St.  Rep.  137,  23  Pac.  16;  Percival  v. 
Harger,  40  Iowa,  280:  Hall  v.  Johnson,  41 
Mich.  289,  2  N.  W.  55 :  Van  Trott  v.  Wiese, 
36  Wis.  439 ;  Florida  v.  Anderson,  91  U.  S. 
078,  23  L.  ed.  297 ;  Handy  v.  WcUdron,  18  R. 
T.  567,  49  Am.  St.  Rep.  794,  29  Atl.  143; 
Crocker  v.  Manley,  164  111.  282,  56  Am.  St. 
Rep.  196,  45  N.  E.  577:  Ludington  v.  Ke- 
niok,  7  W.  Va.  273;  Lilienthal  v.  Suffolk 
Brewing  Co.  154  Mass.  185,  12  L.  R.  A. 
821,  26  Am.  St.  Rep.  234,  28  N.  E.  151; 
Anderson  v.  McPike,  86  Mo.  293 ;  Attwood  v. 
Small,  6  Clark  &  F.  233;  Hough  v.  Richard- 
son, 3  Story,  690,  Fed.  Cas.  No.  6,722;  Far- 
rar  v.  Churchill,  135  U.  S.  609,  34  L.  ed. 
247,  10  Sup.  Ct.  Rep,  771;  Southern  Devel- 
opment Co.  y.  Silva,  125  U.  S.  247,  31  L.  ed. 
078,  8  Sup.  Ct.  Rep.  881 ;  Hall  v.  Thompson, 
I  Smedes  A.  M.  443;  Gee  v.  Moss,  68  Iowa, 
318,  27  N.  W.  268 ;  Wheeler  v.  Robinson,  86 
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Hun,  561,  33  N.  Y.  Supp.  921;  Page  ▼. 
Parker,  40  N.  H.  47;  Grier  v.  Puterbaugh, 
108  HI.  602;  Page  v.  Parker,  43  N.  H.  363, 
80  Am.  Dec  172;  Neu:som  v.  Jackson,  26 
Ga.  241,  7 1  Am.  Dec.  206 ;  Fames  v.  Morgan, 
37  HI.  260;  Dunn  v.  White,  63  Mo.  181; 
The  Belfast  v.  Boon,  41  Ala.  50;  Fagan  ▼. 
NeiDson,  12  N.  C.  (1  Dev.  L.)  22;  Ramsey  v. 
Wallace,  100  N.  C.  75,  6  S.  E.  633 ;  PoweU 
V.  F.  C.  Linde  Co.  49  App.  Div.  286,  64 
N.  Y.  Supp.  153;  Provident  Loan  Trust  Co. 
V.  Mcintosh  (Kan.)  75  Pac.  498. 

Officers  are  not  trustees  for  shar^olders. 

Carpenter  v.  Danforth,  62  Barb.  581. 

A  director  may  buy  and  sell  to  ano^er 
shareholder,  like  any  other  person;  the  in- 
formation which  he  has  of  the  company's 
business,  whereby  he  is  enabled  to  buy  or 
sell  at  an  advantage  over  the  other  share- 
holders with  whom  he  deals,  does  not  af- 
fect the  validity  of  the  transaction. 

Cook,  Stock  &  Stockholders,  1889  ed. 
chap.  19,  S  320;  Crowell  v.  Jackson,  53  N. 
J.  L.  656,  23  Atl.  426 ;  Gillett  v.  Boxcen,  23 
Fed.  625;  Tippecanoe  County  v.  Reynolds, 
44  Ind.  509,  15  Am.  Rep.  245;  O'NeUe  v. 
Temes,  32  Wash.  528,  73  Pac.  696;  21  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  898;  Smith  ▼. 
Hurd,  12  Met.  371,  46  Am.  Dec.  690;  Helli- 
well.  Stock  &  Stockholders,  8  184;  Krumb- 
haar  v.  Griffiths,  151  Pa.  223,  25  Atl.  64; 
Stark  V.  Soule,  126  N.  Y.  628,  27  N.  K 
410;  Deaderick  v.  Wilsofi,  8  Baxt.  116. 

Messrs.  W.  W.  Sohwinn  and  C*  E. 
Elliott  for  defendant  in  error. 

Atkinson,  J.,  delivered  the  opinion  of 
the  court: 

On  January  5,  1901,  A.  B.  Harris  sold 
to  John  T.  Stewart,  for  $2,000,  12  shares 
of  the  capita]  stock  of  the  Wellington  Na- 
tional Bank.  Harris « subsequently  brought 
this  action  against  Stewart  to  recover  the 
difference  between  the  amount  he  received 
for  the  stock  and  its  actual  value  at  the 
time  he  sold  it  to  Stewart.  Judgment  for 
plaintiff  on  the  verdict  and  findings  of  a 
jury.     Defendant  pro«ecute;s  error. 

Defendant,  at  the  time  he  purchased  the 
stock  of  plaintiff,  was  president  of  the  bank 
and  the  holder  of  a  majority  of  the  stock. 
He  had  been  president  of  the  bank  contin- 
uously since  1893.  As  such  president  he 
was  actively  engaged  in  the  management  of 
the  affairs  of  the  bank.  Plaintiff  was  a  man 
over  eighty  years  of  age,  and  retired  from 
active  business.  He  had  never  engaged  in 
the  business  of  banking,  or  a  like  business. 
He  had  never  attended  a  meeting  of  the 
stockholders  of  the  bank.  The  petition  in 
substance  charged  that  through -his 'agent,  T. 
F.  Randolph,  defendant  purchased  the  stock 
of  plaintiff;  that  defendant  at  the  time  was 
president  of  the  bank,  engaged  in  the  active 
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ntanagement  of  its  affairs ;  that  he  withheld 
from  plaintiff  a  knowledge  of  the  affairs  of 
the  bank;  that  by  fraud,  and  by  concealing 
from  plaintiff  the  real  condition  of  the  af- 
fairs of  the  bank,  defendant  obtained  the 
stock  at  much  less  than  its  actual  value.  A 
recovery  was  asked  for  the  difference  be- 
tween the  amount  received  and  the  actual 
Talae  of  the  stock  at  the  time  of  the  sale. 
Defendant's  answer,  in  substance,  denied  he 
withheld  from  plaintiff  the  information  re- 
quested, denied  he  had  procured  the  shares 
«f  stock  from  plaintiff  by  fraud  or  conceal- 
ment, denied  under  oath  the  agency  of  Ran- 
dolph, and  averred  that  plaintiff  had,  or 
could  have  obtained  upon  inquiry,  full 
knowledge  of  the  condition  and  affairs  of 
the  bank  at  the  time  he  sold  the  shares  of 
stock.  Defendant  was  charged  with  under- 
taking and  carrying  out  a  scheme  to  so 
manipulate  and  manage  the  condition  and 
affairs  of  the  bank  as  to  enable  him  to  ac- 
quire the  stock  of  the  bank  at  a  price  gross- 
ly inadequate  to  its  real  value. 

The  capital  stock  of  the  bank  was  $50,000, 
represented  by  500  shares  of  the  par  value  of 
$100  each.  When  defendant  took  charge  of 
the  bank  its  affairs  were  in  a  deplorable 
■condition.  The  bank  had  been  improvident- 
\j  managed.  The  ffnancial  condition  of  the 
-community  and  the  country  at  large  was 
wretched.  Under  the  change  of  management 
many  thousand  dollars  of  the  notes  held  by 
the  bank  were  charged  off  its  books  as 
worthless.  Much  of  the  real  estate  owned 
by  the  bank  was  charged  off  the  books  of  the 
bank.  Time  brought  about  a  general  im- 
provement of  financial  conditions,  and  pros- 
perous agricultural  seasons  in  the  com- 
munity. One  by  one  the  old  officers  and  em- 
l)loyees  of  the  bank  were  dropped  out.  De- 
fendant was  a  director  and  president,  and 
became  supreme  in  the  management  of  the 
affairs  of  the  bank.  By  good  financiering  on 
the  part  of  the  new  management  the  bank 
prospered.  As  conditions  improve4  there 
were  payments  made  of  many  of  the  notes 
that  had  been  charged  off  the  books  of  the 
bank  as  worthless.  The  lands  owned  by  the 
hank  became  valuable.  Tlie  bank,  in  the 
meantime,  had  become  the  owner  of  98  shares 
of  its  capital  stock,  which  had  been  pledged 
to  the  bank  to  secure  an  indebtedness.  Its 
affairs  became  very  prosperous.  These  con- 
ditions were  well  kno^Ti  to  defendant,  and 
were  but  slightly  known  to  plaintiff.  The 
payments  made  on  notes  which  had  been 
charged  off  the  books  of  the  bank,  instead 
of  being  carried  in  the  profit  and  loss  ac- 
count, where  the  condition  of  the  bank  would 
be  more  readily  shown  from  an  examination 
of  its  books,  were  carried  in  the  cashier's 
aeoount.  Funds  carried  in  the  cashier's  ac- 
txmnt  did  not  appear  as  assets  of  the  bank. 
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Lands  owned  by  the  bank,  not  charged  off 
the  books,  were  carried  on  the  books  at  a 
nominal  valuation  only.  Lands  owned  by 
the  bank,  but  charged  off  the  books,  did  not 
appear  as  assets  of  the  bank.  Tlie  charged- 
off  property  of  the  bank,  and  the  funds  of 
the  bank  carried  in  the  cashier's  account,  did 
not  appear  in  the  published  reports  of  the 
condition  of  the  bank.  A  4  per  cent  divi- 
dend only  had  been  paid  to  stockholders 
from  June,  1897,  and  no  dividends  were  paid 
to  the  holders  of  stock  during  the  two  years 
plaintiff  was  the  owner  of  the  stock  by  him 
sold  to  defendant.  Plaintiff,  before  selling 
the  stock,  went  to  defendant  and  inquired 
about  the  condition  of  the  bank,  and  asked 
if  dividends  would  be  paid.  Defendant  in- 
formed him  the  baink  would  pay  no  divi- 
dends. He  told  him  the  bank  was  in  good 
condition,  but  that  the  policy  was  to 
strengthen  it.  He  related  to  plaintiff  the 
bad  condition  the  affairs  of  the  bank  were 
in  at  the  time  he  took  charge  of  it. 
He  also  told  him  of  the  large  amount  of 
paper  the  bank  had  then  charged  off.  De- 
fendant gave  to  plaintiff  no  further  knowl- 
edge or  information  of  the  affairs  of  the 
bank  than  to  say  to  plaintiff  that  the  bank 
was  in  a  good  condition.  Defendant  at  two 
different  times  himself  made  a  proposition 
to  purchase  the  stock  of  plaintiff,  on  one 
occasion  offering  plaintiff  $1,000  for  his 
stock,  and,  about  two  weeks  before  he  pur- 
chased the  stock  through  Randolph,  offered 
plaintiff  $1,400  for  it.  Plaintiff  received 
from  defendant,  through  his  agent,  Ran- 
dolph, $100  per  share  for  his  12  shares  of 
bank  stock.  At  that  time  it  was  worth  $350 
per  share.  Gradually  defendant  bought  up 
stock  of  the  bank.  Not  long  after  defendant 
purchased  the  stock  of  plaintiff,  he  acquired 
the  98  shares  of  the  capital  stodc  held  by  the 
bank.  This  he  obtained  for  a  sum  much  less 
than  its  real  value.  He  was  then  the  owner 
of  445  of  the  500  shares  of  the  capital  stock. 
Within  a  short  time  thereafter  a  dividend 
of  120  per  cent  was  declared.  Other  divi- 
dends soon  followed. 

Upon  the  trial,  among  others  the  court 
gave  to  the  jury  the  following  instruction: 
"You  are  instructed  that  the  president  or 
other  managing  officer  of  a  corporation  do- 
ing business  as  a  bank  stands  in  the  relation 
of  a  trustee  to  all  the  stockholders  who  are 
not  themselves  engaged  in  the  active  man- 
agement of  the  bank ;  and  before  any  manag- 
ing officer  of  a  bank,  who  is  acquainted  with 
its  condition  and  affairs,  can  rightfully  pur- 
chase the  stock  of  such  bank  from  stock- 
holders who  are  not  actively  engaged  in  the 
management  and  operation  of  the  bank,  such 
managing  officers  must  inform  such  stock- 
holders of  the  true  condition  of  the  bank 
and  its  affairs  and  assets,  and  must  give  to 
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such  stockholders  all  the  information  affect- 
ing the  value  of  the  stock  which  such  man- 
aging officer  himself  possesses;  and  a  pur- 
chase, from  a  stockholder  who  is  not  ac- 
quainted with  the  condition  and  affairs  of 
the  hank,  of  his  stock  in  such  bank,  by  one 
of  the  managing  officers,  without  first  hav- 
ing informed  such  stockholders  of  the  true 
condition  of  the  bank,  and  of  the  amount 
and  value  of  its  assets,  is  a  fraud  on  the 
part  of  such  managing  officer,  and  renders 
him  liable  to  pay  the  stockholders  the  full 
value  of  the  stodc,  without  reference  to  the 
price  agreed  on  at  the  time  of  the  sale,  pro- 
vided the  stockholder  does  not  himself  know 
the  value  of  the  stock."  Of  the  giving  of 
said  instruction  plaintiff  in  error  complains, 
and  assigns  error.  Does  the  instruction 
given  correctly  state  the  relation  of  the  pres- 
ident or  other  managing  officer  of  a  corpora- 
tion to  the  stockholders  of  such  corporation 
not  actively  engaged  in  the  management  of 
its  affairs?  Does  it  correctly  declare  the 
law  as  to  the  duty  of  such  prefiident.  or 
other  managing  officer,  relative  to  his  obliga- 
tion to  the  stockholders  not  engaged  in  the 
active  management  of  the  corporation,  be- 
fore he  can  rightfully  purchase  of  them  their 
stock  ? 

The  exact  questions  before  us  have  never 
been  passed  upon  by  this  court.  Our  atten- 
tion is  directed  to  Mulvane  v.  0*Brieu,  58 
Kan.  463,  49  Pac.  607,  as  a  par&llel  case.  In 
that  case  Mulvane  was  a  director  and  the 
president  of  the  corporation.  O'Brien  was 
a  director  and  the  secretary  of  the  corpora- 
tion. Defendant  did  not  himself  purchase 
the  stock  of  plaintiff,  but  sold  it  to  another 
and  accounted  to  plaintiff  for  the  par  value 
only,  and  not  for  the  amount  he  liad  actiuil- 
ly  received  for  it.  The  action  was  to  recover 
from  defendant  tlie  difference  between  the 
amount  accounted  for  and  the  amount  de- 
fendant actually  received  for  the  stock.  The 
case  was  determined,  not  on  the  duties  of 
defendant  toward  plaintiff,  because  of  any 
fiduciary  relation  existing  between  them  as  a 
stockholder  and  the  president  and  managing 
oflicer  of  a  corporation,  but  because  of  a 
contract  of  agency  at  the  time  existing  be- 
tween the  parties,  whereby  defendant  under- 
took to  sell  for  plaintiff  his  stock  in  the  cor- 
I>oration.  Again,  had  the  riglit  to  a  recov- 
ery been  based  on  a  claim  of  fiduciary  rela- 
tion existing  between  defendant  and  plain- 
tiff, the  former  as  the  president  and  maiiag- 
ing  agent  of  the  corporation,  and  the  latter 
as  a  stockholder  therein,  tlie  facts  would 
materially  differ  from  the  facts  in  the  case 
under  review.  In  that  case  defendant  and 
plaintiff  were  president  and  secretary,  re- 
spectively, of  the  corporation,  and  jointly 
managed  the  affairs  of  the  corporation. 
Each  was  actively  engaged  in  the  manage- 
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ment,  and  had  an  equal  opportunity  to  know^ 
of  the  condition  and  affairs  of  the  corpora- 
tion. The  same  cannot  be  said  of  plaintiff^ 
and  defendant  in  the  case  at  bar. 

The  managing  officers  of  a  corporation  are 
not  only  trustees  in  relation  to  the  corporate 
entity  and  the  corporate  property,  but  they 
are  also  to  some  extent  and  in  many  respects 
trustees  of  the  corporate  shareholders. 
That  they  are  trustees  for  the  corporation 
and  the  corporate  property  all  the  authori- 
ties are  agreed.  It  would  be  difficult  to  lay 
down  a  general  rule  comprehensive  of  the- 
extent  and  all  the  instances  in  which  their 
trusteeship  exists  as  to  the  stockholders  of 
the  corporation.  Pomeroy,  in  his  work  on 
Equity  Jurisprudence  (§  1090),  after  an 
analysis  of  the  relations,  recognized  and  an- 
nounced the  doctrine  that  in  their  fiduciarjr 
i*elation  the  directors  and  managing  offioers^ 
of  a  corporation  occupy  as  to  the  corporate- 
entity  and  corjwrate  property  the  position 
of  quasi  trustees.  Of  the  relation  of  such, 
officers  to  the  stockholders  of  the  corpora- 
tion he  says:  **0n  the  other  hand,  the  di- 
rectors and  managing  officers  occupy  the  po- 
sition of  quasi  trustees  towards  the  stock- 
holders alone,  and  not  at  all  towards  the- 
corporation,  with  respect  to  their  shares  of 
stock.  Since  the  stockholders  own  these- 
shai-es,  and  since  the  value  thereof  and  all 
their  rights  connected  therewith  are  affected 
by  the  conduct  of  the  directors,  a  trust  re- 
lation plainly  exists  between  the  stockhold* 
crs  and  the  directors,  which  is  concerned 
with  and  confined  to  the  shares  of  stock 
held  by  the  stockholders.  From  it  arise  the 
fiduciary  duties  of  the  directors  towards  the 
stockholders  in  dealings  which  may  affect 
the  stock  and  the  rights  of  the  stockholders 
therein,  and  their  equitable  remedies  for  a 
violation  of  those  duties.  To  sum  up:  Di- 
rectors and  managing  officers,  in  addition  to 
their  functions  as  mere  agents,  occupy  a 
double  position  of  partial  trust.  They  are 
quasi  or  sub  modo  trustees  for  the  corpora- 
tion with  respect  to  the  corporate  property^ 
and  they  are  quasi  or  8ub  modo  trustees  for 
Ihe  stockholders  with  respect  to  their  shares 
of  the  stock."  The  Supreme  Court  of  the 
United  States,  in  Jackson  v.  Ludeling,  21 
Wall.  010,  22  L.  ed.  492,  declared  that  "the 
managers  and  officers  of  a  company,  where 
capital  is  contributed  in  shares,  are  in  a 
very  legitimate  sense  trustees,  alike  for  its 
stockholders  and  its  creditors,  though  they 
may  not  be  trustees  technically  and  in  form.'* 
In  Sargent  v.  Kajtsas  Midland  R.  Co.  48  Kan. 
672,  29  Pac.  1063,  an  action  brought  by  Sar- 
gent to  recover  on  an  order  assigned  to  him 
for  1,000  shares  of  the  stock  of  the  railroad 
corporation,  the  question  of  the  good  faith 
of  the  transaction  was  before  the  court  for 
determination.    Chief  Justice  Horton,  in  the 
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opinion,  speaking  for  the  court,  said:  "The 
relation  between  the  directors  of  a  corpora- 
tion and  its  stockholders  is  that  of  trustee 
and  cestui  que  trust.  The  directors  are  per- 
sons selected  to  manage  the  business  of  the 
company  for  the  benefit  of  the  shareholders. 
It  is  an  office  of  trust,  which,  if  they  under- 
take, it  is  their  duty  to  perform  fully  and 
entirely.  No  director  of  a  railroad  com- 
pany or  any  other  corporation  can  use  his 
official  position  to  secure  a  personal  advan- 
tage to  himself." 

The  general  rule  applicable  to  a  purchase 
and  sale  between  parties  who  sustain  to  each 
other  a  confidential  or  fiduciary  relation  ap- 
pears to  be  that,  to  sustain  the  sale,  the  buy- 
er must  show  affirmatively  that  the  trans- 
action was  conducted  in  perfect  good  faith, 
without  pressure  of  influence  on  his  part, 
and  with  express  knowledge  of  the  circum- 
stances and  entire  freedom  of  action  on  the 
part  of  the  seller.    The  rule  is  applied  with 
more  or  less  strictness  to  all  the  well-known 
cases  of  fiduciary  relation,  as  that  of  attor- 
ney and  client,  trustee  and  cestui  que  trust, 
principal   and   agent,   guardian   and    ward. 
Dttfin  Y.  Dunn,  42  N.  J.  Eq.  431,  7  Atl.  842 ; 
8  Am.  &  Eng.  Enc.  Law,  p.  644.     In  Oliver 
V.  Oliver,   118  Ga.   362,  45  S.  £.  232,  the 
right  of  plainti/T  to  a  recovery  was  conceded, 
where  defendant,  the  president  and  director 
of  a  corporation,  purchased  of  plaintiff  his 
holdings  of  stod^  in  the  corporation  at  $110, 
worth  at  the  time  $185,  per  share.    The  ac- 
tloa  was  brought  to  recover  of  defendant  the 
difference  between  the  amount  by  plaintiff 
received  for  the  stock,  and  the  value  of  the 
stock    at    the    time    of    the    sale.     It    was 
charged  that  defendant  in  the  purchase  of 
the  stock  withheld  from  plaintiff  informa- 
tion, known  to  defendant  and  unknowoi  to 
plaintiff,  relative  to  its  value,  which,  owing 
to  the   fiduciary   relation   existing  between 
the  parties,  it  was  the  duty  of  defendant  to 
have   disclosed  to  plaintiff.     It   is   a   well- 
considered   case.     Many  features  of  it  are 
applicable   to  the   case  under   review.     We 
quote  from  the  opinion  the  following:     ''It 
is  a  matter  of  common  knowledge  that  the 
market  value  of  shares  rises  and  falls,  not 
only  because  of  an  increase  or  decrease  in 
tangible  property,  but  by  reason  of  real  or 
contemplated  action  on  the  part  of  manag- 
ing ofiTicers,  upon  declaring  or  passing  divi- 
dends, upon  the  making  of  fortunate  or  un- 
fortunate ccmtracts,  the  loss  or  gain  of  prop- 
erty in  dispute,  and  on  profitable  or  disad- 
vantageous sales  or  leases ;  and  to  say  that  a 
director,  who  has  been  placed  where  he  him- 
self may  raise*  or  depress  the  value  of  the 
stock,  or  in  a  position  where  he  first  knowi; 
of   facts   which    may   produce   that   result, 
may  take  advantage  thereof,  and  buy  from 
or  sell  to  one  whom  he  is  directly  represent- 
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ing,  without  making  a  full  disclosure,  and 
putting  the  stockholder  on  an  equality  of 
knowledge  as  to  these  facts,  would  offer  a 
premium  for  faithless  silence,  and  give  a  re- 
ward for  the  suppression  of  truth.  It  would 
sanction  concealment  by  one  who  is  bound  to 
speak,  and  permit  him  to  take  advantage  of 
his  own  wrong, — a  thing  abhorrent  to  a 
court  of  conscience.  It  is  conceded  that  the- 
position  which  the  director  occupies  pre- 
vents him  from  making  personal  gains  at 
the  expense  of  the  company,  or  of  the  whole- 
body  of  stockholders.  But  the  rule  that  he 
is  not  trustee  for  the  individual  sharehold- 
ers inevitably  leads  to  the  conclusion  that, 
while  a  director  is  bound  to  serve  stockhold- 
ers en  masse,  he  may  antagonize  them  one 
by  one ;  that  he  is  an  officer  of  the  company^ 
but  may  be  the  foe  of  each  private  in  tho 
ranks.  When  it  is  admitted,  as  it  must  be, 
both  from  the  very  nature  of  his  duty  and 
from  the  rulings  of  nearly  all  the  cases, 
that  he  is  trustee  for  the  shareholder,  how 
is  it  possible,  in  principle,  to  draw  the  line, 
and  say  that,  while  trustee  for  some  pur- 
poses, he  is  not  for  others  immediately  con- 
nected therewith?** 

The  case  of  Tippecanoe  County  v. 
Reynolds,  44  Ind.  509,  15  Am.  Rep.  245,  is 
the  leadini^  case  cited  and  relied  on  by  plain- 
tiff in  error  as  authority  for  the  claim  tliat 
the  instruction  under  consideration,  given 
by  the  court,  does  not  correctly  state  th<y 
law.  It  was  in  that  case  held  there  was  no 
relation  of  trust  between  the  president  and 
director  of  a  corporation  and  a  stockholder 
of  such  corporation;  that,  in  the  absence  of 
actual  fraud,  a  purchase  of  stock  by  tho 
former  from  the  latter  was  valid,  though  in 
his  official  position  the  president  knew  at 
the  time  he  purchased  the  stock  it  was  worth 
more  than  its  nominal  market  value,  but  did 
not  disclose  to  the  stockholder  the  facts 
within  his  knowledge  as  to  its  real  value. 
The  opinion  in  the  case  was  by  a  divided 
court  in  1873.  It  is  bottomed  upon  the  view,, 
announced  by  tlie  court,  that,  while  the  of- 
ficers and  managing  agents  of  a  corporation 
are  trustees  for  the  corporation  and  its  cor- 
porate property,  th«»y  sustain  no  trust  rela- 
tion to  the  stockholders  of  the  corporation,, 
and  owe  to  them  none  of  the  duties  of  a 
trust  relation.  Other  cases  are  cited  taking 
the  same  view,  and  apparently  following  the 
Indiana  ease,  the  pioneer  case  to  announce- 
the  doctrine.  The  rule  laid  down  by  the 
Indiana  case  has  met  with  much  criticism. 
The  poHition  taken  by  that  court  leaves  tlie 
stockholder's  interest  in  the  corporation  and 
all  mattcr-i  affecting  its  value  wholly  in  the- 
charge  and  keeping  of  tlie  managing  officer* 
of  the  corporation,  and  leaves  the  stockhold- 
ers of  the  corix)ration  their  legitimate  prey. 
We  cannot  give  the  sanction  of  our  approval 
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to  the  views  expressed  by  the  Indiana  court 
in  that  case.  The  fact  that  the  directors 
and  managing  officers  of  a  corporation  are 
<IiLasi  trustees  of  the  stockholders  does  not 
prohibit  thom  from  dealing  with  such  stock- 
liolders.  The  only  restriction  is  that  in  such 
dealing  their  conduct  must  be  fair,  open, 
and  above  reproach.  Because  of  the  trust 
relation  and  tlie  better  opportunities  af- 
forded for  acquiring  information,  before  any 
director  or  managing  oflicer  of  a  corpora- 
tion having  a  knowledge  of  the  condition  of 
thv  affairs  of  such  corporation  can  right- 
fully purchase  the  stock  of  one  not  actively 
engaged  in  the  munagonicnt  of  its  affairs, 
such  direi?tor  or  managing  oflicer  must  in- 
form sucli  stockholder  of  the  true  condition 
of  the  affairs  of  the  corporation. 

Defendant  suggests  that  plaintiff  should 
have  himself  exercised  more  diligence  in  in- 
vestigating the  affairs  of  the  bank;  that  the 
'L>ooks  of  the  bank  were  open  to  him.  By 
this  we  are  asked  to  say  that  in  this  case  a 
means  of  knowledge  is  equivalent  to  knowl- 
edge ;  that  a  clue  to  the  facts,  which,  if  dili- 
gently followed  up,  would  lead  to  a  dis- 
closure, is  equivalent  to  a  discovery.  Plain- 
tiff could  not  be  required  to  make  an  investi- 
gation of  the  books  of  the  bank  to  determine 
its  financial  condition,  simply  because  it  was 
in  his  power  to  do  so.  Tlie  diligence  required 
by  one  to  protect  his  interests  is  only  such 
as  a  person  of  ordinary  prudence  would  ex- 
^orcise  under  like  circumstances.  In  a  case 
like  the  one  under  review,  the  trust  relation 
existing  between  the  parties,  the  superior 
opportunities  of  defendant  to  know  of  the 
condition  of  the  affairs  of  the  bank,  and  his 
actual  knowledge  of  its  affairs,  required  no 
such  diligence  of  inquiry  on  the  part  of 
plaintiff  as  is  contended  for  by  defendant. 
Plaintiff  had  the  right  to  rely  upon  the  be- 
lief that  defendant  would  disclose  to  him  the 
true  condition  of  the  affairs  of  the  bank,  and 
that  he  would  not  be  called  upon  to  investi- 
gate the  condition  of  .its  affairs  before  he 
could  with  safetv  sell  to  defendant  his  hold- 
angs  of  stock.  It  is  not  the  intent  of  the 
law  to  place  a  restraint  on  the  affairs  of 
business,  when  conducted  fairly,  honestly, 
and  openly,  nor  to  deprive  one  party  to  a 
contract  of  the  advantage  which  superior 
judgment,  greater  skill,  or  better  informa- 
tion may  give;  but  it  cannot  give  its  ap- 
proval to  a  course  of  dealing  that  will  per- 
mit those  occupying  a  trust  relation  to  be 
unmindful  of  the  trust,  betray  the  confi- 
•dence  reposed,  and  profit  by  such  betrayal. 

The  jury,  in  addition  to  returning  a  gen- 
<»ral  verdict  for  plaintiff,  also  returned  nu- 
merous special  findings.  The  record  discloses 
there  was  some  competent  testimony  to  sup- 
port all  the  special  findings  returned  by  the 
Jury,  including  the  finding  that  Randolph^  in 
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purchasing  the  shares  of  stock  from  plaintiff, 
was  the  agent  of  defendant.  The  findings 
returned  by  the  jury  are  in  harmony  with 
and  uphold  the  general  verdict.  The  record 
in  this  case  is  voluminous.  Much  testimony 
was  introduced  upon  the  trial.  The  brief  of 
plaintiff  in  error  contains  67  assignments  of 
error.  Most  of  these  assignments  are  based 
on  the  rulings  of  the  trial  court  in  the  ad- 
mission of  testimony.  Some  of  them  are  ad- 
mitted by  counsel  to  be  unimportant,  or  cured 
or  corrected  by  subsequent  proceedings. 
Many  of  them  are  based  on  the  claim  that 
the  testimony  introduced  was  not  within  the 
issues.  In  a  case  of  this  character,  where 
fraud  is  charged,  great  latitude  is  allowed 
to  the  scope  of  the  inquiry;  the  limit  rest- 
ing largely  in  the  discretion  of  the  trial 
court.  Tlie  record  discloses  no  abuse  of  this 
discretion;  nor  did  the  court  abuse  its  dis- 
cretion in  limiting  the  number  of  witnesses 
used  on  impeachment.  The  instructions 
given  fairly  state  the  law  of  the  cases  There 
was  no  error  in  refusing  the  instructions  re- 
quested  and  not  given. 

We  have  read  the  entire  record,  and  ex- 
amined the  assignments  of  error.  Finding 
no  substantial  error  in  the  record,  the  caf 
will  be  affirmed. 

All  the  Justices  concur. 


T.  W.  ECKERT  et  al.,  Plffa.  m  Brr^ 

V. 

W.  W.  VAN  PELT. 


( 


Kan. 


) 


*1.  A  nevvspaper  publication  stating 
that  a  man  is  a  eunuch  Is  actionable  per  ee. 
2.  In  an  action  for  damases  founded  on 
the  publication  of  a  libelous  newspaper  arti- 
cle, an  allegation  in  the  petition  that  the 
printed  language  was  used  of  and  concernins 
the  plaintiff  Imports  that  those  who  read  it 
BO  understood. 

(May  7,  1904.) 

ERROR  to  the  District  Court  for  Cowley 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a  li- 
bel.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.    J.    £.    Torranoe    and    S.     C. 
Bless,  for  plaintiffs  in  error: 

Where  the  article  in  question  is  ambigu- 

♦Headnotes  by  Bmith^  J. 


Note. — As  to  what  words  are  libelous  per  •«• 
see  some  authorities  in  note  to  Morey  v.  Morn- 
ing Journal  Abso.  9  L.  E.  A.  621. 
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ous  as  to  the  person  intended,  there  must 
be  allegation  that  the  public,  on  reading 
the  article  in  question,  understood  it  to 
refer  to  the  one  who  complains. 

DeWitt  V.  Wright,  57  Cal.  576. 

Communications  made  in  fair  self-de- 
fense are  privileged. 

Newell,  Slander  &  Libel,  p.  519. 

It  would  go  far  away  from  the  ordinary 
meaning  to  take  this  paragraph  to  mean 
anHhing  but  to  characterize  the  editorial 
efforts  of  Mr.  Van  Pelt,  in  his  attacks  on 
the  Daily  Traveler,  as  weak  and  barren  in 
thonght.  This  is  the  line  of  self-defense 
which  the  public  expects  and  demands  of  a 
newspaper  when  it  is  attacked  by  a  pre- 
tended rival,  and  thus  the  language  is 
privileged. 

Press  Co,  v.  Stewart,  119  Pa.  584,  14  Atl. 
{I. 

When  persons  mutually  engage  in  bandy- 
ing opprobrious  epithets  an  action  for  dam- 
agrg  for  words  thus  uttered  will  not  lie. 

Johnston  v.  Barrett,  36  La.  Ann.  320; 
Bloom  V.  Crerdoni,  109  La.  667,  94  Am. 
St.  Rep.  456,  33  So.  724;  Goldberg  v.  Dob- 
herion,  46  La.  Ann.  1303,  28  L.  R.  A.  721, 
16  So.  192;  Bigney  v.  Van  Benthuysen,  36 
La.  Ann.  38. 

The  words  do  not  impute  to  Van  Pelt 
moral  turpitude  or  moral  dereliction  of 
any  character.  No  quality  which  the  law 
insists  that  a  good  citizen  shall  possess  is 
denied  him. 

Donaghue  v.  Oaffy,  54  Conn.  257,  7  Atl. 
^2;  Urban  v.  Belmick,  15  Wash.  155,  45 
Pac.  747. 

Where  the  language  is  unambiguous  the 
question  of  whether  it  constitutes  libel  be- 
comes a  question  of  law,  to  be  determined 
by  the  court. 

Donaghue  v.  Oaffy,  54  Conn.  257,  7  Atl. 
552;  Moore  v.  Francis,  121  N.  Y.  199,  8  L. 
R.  A.  214,  18  Am.  St.  Rep.  810,  23  N.  E. 
1127;  Townshend,  Slander  &  Libel,  4th  ed. 
286;  1  Boone,  Code  PI.  163;  Morgan  v. 
Halhcrstadt,  9  C.  C.  A.  147,  20  U.  S.  App. 
417,  60  Fed.  692;  Homer  v.  Engelhardt, 
117  Mass.  540. 

To  accuse  one  of  being  deficient  in  some 
quality  which  the  law  does  not  require  him 
as  a  good  citizen  to  possess  is  not  libelous 
per  se. 

18  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  917 ; 
Rade  v.  Fress  Pub.  Co.  37  Misc.  254,  75 
N.  Y.  Supp.  298;  Trimble  v.  Anderson,  79 
Ala,  514;  Banna  v.  Singer,  97  Me.  128,  53 
Atl.  991;  State  v.  Osborn,  64  Kan.  482,  38 
Pac.  572;  State  v.  Grimstead,  62  Kan.  603, 
64  Pac.  49. 

When  words  are  not  actionable  per  se, 
and  no  express  malice  is  proved,  only  ac- 
tual damages  are  recoverable. 

18  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  1003; 
«  L.  R.  A. 


Union  Mut.  L.  Ins.  Co.  v.  Thomas,  28  C. 
C.  A.  96,  48  U.  8.  App.  575,  83  Fed.  803; 
Walker  v.  W tokens,  49  Kan.  42,  30  Pac. 
181. 

"Actual  damages'*  in  libel  are  only  those 
to  property,  business,  trade,  profession,  or 
occupation. 

The  trial  court  was  in  error  in  exclud- 
ing positive  evidence  of  the  fact  that  the 
editor  of  the  Enquirer,  Mr.  Van  Pelt,  had 
been  publishing  libelous  articles  about  Mr. 
Eckert  and  the  Traveler. 

Pugh  V.  McCarty,  40  Ga.  445;  Child  v. 
Homer,  13  Pick.  503;  Shattuc  v.  McAr- 
thur,  29  Fed.  136;  Tarpley  v.  Blnbey,  2 
Ring.  N.  C.  437,  2  Scott,  642,  HodgoB,  414; 
Dunca/n  v.  Brown,  15  B.  Mon.  186;  Moore 
V.  Oastlcr,  1  Moody  &  R.  451;  Hartford  v. 
State,  96  Ind.  461,  49  Am.  Rep.  185;  Bat- 
fell  V.  Wallace,  30  Fed.  229;  Thomas  v. 
Dunaway,  30  111.  373;  Hotchkiss  v.  Lothrop, 
1  Johns.  286;  Watts  v.  Frazer,  7  Ad.  &  El. 
223,  7  Car.  k  P.  369,  2  Nev.  k  P.  157,  1 
Moody  k  R.  449;  Brewer  v.  Chase,  121 
Mich.  526,  46  L.  R.  A.  397,  80  Am.  St.  Rep. 
527,  80  N.  W.  579;  Southioick  v.  Stevens, 
10  Johns.  443;  Knott  v.  Burwell,  96  N.  C. 
272,  2  S.  E.  588;  Kelly  v.  Sherlock,  L.  R. 
1  Q.  B.  686,  35  L.  J.  Q.  B.  N.  S.  213,  12 
Jur.  N.  S.  937,  6  Best  k  S.  480;  Fish  ▼. 
St,  Louis  County  Printing  d  Pub.  Co.  102 
Mo.  App.  6,  74  S.  W.  641;  Massuere  v. 
Dickens,  70  Wis.  83,  35  N.  W.  349. 

Mr.  C.  T.  Atkinaon,  for  defendant  in 
error : 

It  was  not  necessary  that  the  article  al- 
leged to  be  libelous  should  contain  the  name 
of  the  defendant  in  error. 

Harris  v.  Zanone,  93  Cal.  59,  28  Pac.  845 ; 
Miller  v.  Maxwell,  16  Wend.  9;  Townshend, 
Slander  k  Libel,  $  97;  13  Enc.  PI.  k  Pr. 
p.  40,  note. 

Words  must  be  taken  in  their  obvious 
and  natural  sense. 

18  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  973; 
Hess  V.  Sparks,  44  Kan.  465,  21  Am.  St. 
Rep.  300,  24  Pac.  979. 

To  be  libelous  it  is  not  neccssarv  to  ac- 
cu.se  one  of  being  deficient  in  some  quality 
which  the  law  does  not  require  him,  as  a 
good  citizen,  to  possess. 

Shelby  v.  Sun  Printing  rf  Pub.  Asso.  109 
N.  Y.  611,  15  N.  E.  895;  18  Am.  &  Eng. 
Enc.  Law,  p.  913;  Fden  v.  Legare,  1  Bay, 
171;  King  v.  Wood,  1  Nott  k  M'C.  184; 
Atkinson  v.  Hartley,  1  M'Cord,  L.  203; 
People  V.  Ritchie,  12  Utah,  180,  42  Pac. 
209;  Hetheringion  v.  Sterry,  28  Kan.  427, 
42  Am.  Rep.  169;  Townshend,  Slander  fc 
Libel,  H  176;  Russell  v.  Anthony,  21  Kan. 
450,  30  Am.  Rep.  436;  Cooloy,  Torts,  205, 
206;  18  Am.  k  Eng.  Enc.  I^w,  2d  ed.  p. 
1)09:  State  v.  Brady,  44  Kan.  435.  9  L.  R. 
A.  606,  21  Am.  St.  Rep.  296,  24  Pac.  948; 
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Hanohett  v.  Ckiatovich,  41  C.  C.  A.  648, 
101  Fed.  743;  Finch  v.  Vif quoin,  11  Neb. 
280,  9  N.  W.  43 ;  Moley  v.  Barager,  77  Wis. 
43,  45  N.  W.  1082;  Weir  v.  Boss,  6  Ala. 
881;  State  v.  Powell,  66  Mo.  App.  598; 
Price  V.  Whitely,  50  Ma  439;  Massuere 
V.  Dickens,  70  Wis.  83,  35  N.  W.  349; 
Southern  Exp.  Co.  v.  Fitzner,  59  Miss.  581, 
42  Am.  Rep.  379;  Welch  v.  Tribune  Pub. 
Co.  83  Mich.  661,  11  L.  R.  A.  233,  21  Am. 
St.  Rep.  629,  47  N.  W.  562;  Allen  v.  News 
Pub.  Co.  81  Wis.  120,  50  N.  W.  1093;  Sol- 
verson  v.  Peterson,  64  Wis.  198,  54  Am. 
Rep.  607,  25  N.  W.  14;  Malone  v.  Steu>art, 
15  Ohio,  319,  45  Am.  Dec.  577. 

Damages  for  mental  pain  and  suffering 
are  actual  damages. 

Young  v.  Qormley,  120  Iowa,  372,  94  N. 
W.  922;  Sedgwick,  Damages,  $fi  356,  357; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Chance,  57 
Kan.  50,  45  Pac.  60. 

Not  having  pleaded  any  such  articles,  ex- 
cepting one  which  was  published  after  de- 
fendant in  error  began  his  suit,  he  was  not 
entitled  to  prove  any  such  publications. 

13  Enc.  PL  &  Pr.  p.  88. 

In  order  that  an  alleged  provoking  pub- 
lication may  be  introduced  in  evidence,  it 
roust:  First,  have  induced  the  libel;  sec- 
ond, be  relevant  to  the  libelous  publication, 
or,  rather,  the  libelous  publication  must  be 
relevant  to  the  provoking  publication,  and 
be  in  the  nature  of  an  answer;  third,  have 
been  so  recent  that  hot  blood  has  not  had 
time  to  cool. 

Quinby  v.  Minnesota  Tribune  Co.  38 
Minn.  528,  8  Am.  St.  Rep.  693,  38  N.  W. 
623;  Sheffill  v.  Van  Deusen,  16  Gray,  485, 
77  Am.  Dec.  377;  Maynard  v.  Beardsley,  7 
Wend.  560,  22  Am.  Dec.  595;  Smurthwaite 
V.  tfews  Pub.  Co.  124  Mich.  377,  83  N.  W. 
116;  Brew^  v.  Chase,  121  Mich.  526,  46 
L.  R.  A.  397,  80  Am.  St.  Rep.  527,  80  N.  W. 
675. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

On  May  23,  1902,  plaintiff  in  error,  who 
was  the  editor  of  the  Arkansas  City  Daily 
Traveler,  printed  and  published  in  his  news- 
paper the  following:  "It  is  reported  that 
Charlie  Mclntire  may  soon  take  charge  of 
Greer's  Supplement  in  this  city.  Charlie 
is  all  right.  In  fact,  anybody  would  be  an 
improvement  on  the  eunuch  who  is  snort- 
ing around  in  the  basement  and  unable  to 
do  anything  else."  Shortly  after  this  pub- 
lication, W.  W.  Van  Pelt,  plaintiff  below, 
began  an  action  for  damages  sustained  by 
reason  of  the  alleged  libel.  The  petition 
alleged  that  the  Traveler  w^as  a  newspaper 
of  general  circulation  in  Arkansas  city  and 
Cowley  county;  that  plaintiff,  Van  Pelt, 
was  the  owner  and  publisher  of  a  weekly 
66  L.  R.  A. 


newspaper  of  general  circulation  in  said 
city,  county,  and  in  southern  Kansas,  and 
that  he  was  of  good  name,  credit,  reputa- 
tion, and  social  standing,  and  enjoyed  the 
fellowship,  esteem,  confidence,  and  good 
opinion  of  many  persons  of  both  sexes;  and 
that  at  the  time  of  said  publication  he  was 
known  and  recognized  as  a  man  possessed 
of  a  due  amount  of  potency,  virility,  and 
masculinity,  and  of  all  the  various  members 
and  powers  which  characterize  the  male 
portion  of  the  human  race,  and  was  a  young- 
unmarried  man,  "in  the  lusty  prime  of  vig- 
orous youth."  After  alleging  that  the  li- 
belous matter  was  puMished  by  defendant 
with  intent  to  injure  plaintiff,  and  provoke 
him  to  wrath,  and  expose  him  to  public 
ridicule,  hatred,  contempt,  and  disgrace,  and 
deprive  him  of  public  confidence  and  social 
intercourse,  etc.,  the  petition  sets  out  the 
libelous  language  with  innuendos  explana- 
tory thereof,  as  follows:  "It  is  reported 
that  Charlie  Mclntire  may  soon  take* charge 
of  Greer's  Supplement  (meaning  thereby 
the  Arkansas  City  Enquirer,  of  which  this 
plaintiff  is  the  owner  and  proprietor,  and 
that  the  said  'Arkansas  City  Enquirer*  was 
not  and  is  not  owned  and  controlled  by  this 
plaintiff,  but  was  and  is  owned  and  con- 
trolled by  E.  P.  Greer).  Charlie  is  all 
right.  In  fact,  anybody  would  be  an  im- 
provement on  the  eunuch  (meaning  there- 
by this  plaintiff  was  and  is  a  eunuch)  who 
is  snorting  around  in  the  basement  (mean- 
ing that  this  plaintiff  was  and  is  a  teaser),, 
but  is  unable  to  do  anything  else  (meaning* 
thereby  that  this  plaintiff  was  and  is  de- 
void of  all  sexual  powers,  and  was  and  is 
an  emasculated  man)."  Defendant  below 
demurred  to  the  petition  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  over* 
ruled. 

It  is  argued  that  this  ruling  of  the  court 
was  erroneous,  for  the  reason  that  the  news* 
paper  article  alleged  to  be  libelous  did  not 
contain  the  name  of  plaintiff  below,  and 
there  was  no  allegation  that  the  public  un- 
derstood the  language  used  to  refer  to  Van 
Pelt.  The  averments  of  the  petition  ex- 
pressly charge  that  defendant  published  the 
words  of  and  concerning  the  plaintiff.  The 
omission  of  the  name  of  a  libeled  person  in 
a  publication  concerning  him  does  not  de- 
prive the  matter  of  its  libelous  character  if 
it  is  shown  to  whom  the  words  used  were 
intended  to  apply.  Whatever  may  have 
been  the  common-law  tule,  it  is  not  now 
necessary  to  allege,  in  order  to  state  a  cause 
of  action,  that  the  public  understood  the 
words  printed  to  refer  to  the  plaintiff. 
Section  4559,  Gen.  Stat.  1901,  reads:  "In 
an  action  for  libel  or  slander,  it  shall  be 
sufficient   to   state,  generally,   that   the   de- 
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famatoiy  matter  was  published  or  spoken 
of  the  plaintiff;  and  if  the  allegation  be 
denied,  the  plaintiff  must  prove  on  the  trial 
the  facts  showing  that  the  defamatory  mat- 
ter was  published  or  spoken  of  him."  Coun- 
sel for  plaintiff  in  error  cite  the  case  of 
De  Witt  V.  Wright,  57  Cal.  676,  which  sup- 
ports their  claim  for  the  necessity  of  an 
averment  that  the  person  or  persons  who 
read  the  article  knew  that  the  plaintiff  was 
meant.  This  case,  however,  was  expressly 
m-erruled  in  Harris  v.  Zanone,  03  Gal.  69, 
28  Pac  845,  in  which  it  is  said  that  the  rule 
of  the  former  case  is  not  supported  by  au- 
thority, nor  justified  on  principle.  See  13 
£nc  PI.  ft  Pr.  p.  40.  Where  the  language 
published  is  the  vernacular  of  the  place 
where  published,  it  requires  no  proof  that 
those  who  heard  or  read  it  understood  it. 
Townshend  on  Slander  &  Libel,  §  97.  The 
allegation  that  the  language  was  used  of 
and  concerning  the  plaintiff  imports  that 
those  who  read  it  so  understood.  Harris 
V.  Zanone,  93  Gal.  59,  28  Pac.  845. 

Counsel  for  plaintiff  in  error  further 
claim  that  the  publication  was  not  libel- 
ous per  se;  that  it  may  be  interpreted  to 
mean  that  the  editorial  efforts  of  plaintiff 
below  in  his  attacks  on  Mr.  Eckert  were 
weak,  barren  of  thought;  and  that  "snort- 
ing" may  be  defined  as  "loud  in  roaring 
sound."  Reference  is  made  to  the  Century 
Dictionary,  w^here  the  secondary  definition 
of  the  word  "eunuch"  is  given  as  "unpro- 
ductive, barren,"  with  a  quotation  from 
Godwin,  "He  has  a  mind  wholly  eunuch, 
and  unregenerative  in  matters  of  literature 
and  taste."  The  primary  and  general  defi- 
nition of  the  word  given  in  all  the  diction- 
aries is  "a  castrated  male  of  the  hmnan 
species."  It  must  be  given  its  usual  and 
ordinary  sense  as  understood  in  the  place 
where  used.  We  are  quite  sure  that  in 
Arkansas  city  and  vicinity,  where  the  par- 
ties resided,  the  primary  signification  of 
the  term  was  conveyed  to  all  persons  who 
read  the  libelous  article  in  the  Daily  Trav- 
eler. Section  2271,  Gen.  Stat.  1901,  reads: 
^'A  libel  is  a  malicious  defamation  of  a 
person  made  public  by  any  printing,  writ- 
ing, sign,  picture,  representation,  or  effigy, 
tending  to  provoke  him  to  wrath  or  expose 
him  to  public  hatred,  contempt^  or  ridicule, 
or  to  deprive  him  of  the  benefits  of  public 
•confidence,  and  social  intercourse,  or  any 
malicious  defamation  made  public  as  afore- 
said, designed  to  blacken  and  vilify  the 
memory  of  one  who  is  dead,  and  tending  to 
scandalize  or  provoke  his  surviving  rela- 
tives and  friends."  Written  words  are  ac- 
tionable per  8e  if  they  tend  to  render  him 
of  whom  they  are  written  contemptible  or 
ridiculous.  18  Am.  ft  Eng.  Enc.  Law,  p. 
4f6  X*.  Xv.  A. 


909.  So,  if  they  are  calculated  to  produce 
social  ostracism.  Finch  v.  Vifquain,  11 
Neb.  280,  9  N.  W.  43;  Culmer  v.  Canhy,  41 
C.  C.  A.  302,  101  Fed.  196;  Allen  v.  News 
Pub.  Co.  81  Wis.  120,  60  N.  W.  1093.  To 
say  of  a  woman  that  she  is  a  hermaphro- 
dite is  actionable  without  alleging  special 
damages.  Malone  v.  Btewart,  15  Ohio,  319, 
46  Am.  Dec.  677.  In  Hetherington  v, 
Sterry,  28  Kan.  426,  429,  42  Am.  Rep.  169, 
Mr.  Justice  Brewer,  speaking  for  the  court, 
quotes  approvingly  from  Townshend  on 
Libel  and  Slander,  §  176,  as  follows:  "That 
language  in  writing  is  actionable  per  se 
which  denies  'to  a  man  the  possession  of 
some  such  worthy  quality  as  every  man  is 
a  priori  to  be  taken  to  possess,'  or  which 
tends  'to  bring  a  party  into  public  hatred 
or  disgrace,'  or  'to  degrade  him  in  society,' 
or  expose  him  'to  hatred,  contempt,  or  ridi- 
cule,* or  'which  reflects  upon  his  character,' 
or  'imputes  something  disgraceful  to  him,' 
or  'throws  contumely*  on  him,  or  'contume- 
ly and  odium,'  or  'tends  to  vilify  him,'  or 
'injure  his  character,  or  diminish  his  repu- 
tation,' or  which  is  'injurious  to  his  char- 
acter,' or  to  his  'social  character,'  or  shows 
him  to  be  'immoral  or  ridiculous,'  or  'in- 
duces an  ill  opinion  of  him,'  or  'detracts 
from  his  character  as  a  man  of  good 
morals^'  or  alters  his  'situation  in  society 
for  the  worse,'  or  'imputes  to  him  a  bad 
reputation,'  or  'degradation  of  character,' 
or  'ingratitude,'  and  'all  defamatory  words 
injurious  in  their  nature.' "  There  can  be 
no  question  or  doubt  that  the  publication 
made  was  per  se  libelous.  In  such  cases 
malice  is  implied. 

There  was  testimony  in  the  case  tending 
to  show  that  persons  who  read  the  Daily 
Traveler  understood  the  article  to  apply  to 
plaintiff  below.  One  witness  (Mr.  Hess) 
testified  without  objection  that  it  was  so 
understood  generally. 

Testimony  was  excluded  by  which  defend- 
ant below  offered  to  show  that  he  was  act- 
ing in  self-defense  when  he  published  tlie 
libelous  w^ords;  that  Van  Pelt  had  been 
publishing  libelous  articles  about  him. 
We  cannot  consider  this  assignment  of  er- 
ror. The  publications  concerning  Eckert 
are  not  in  the  record,  and  we  cannot,  there- 
fore, know  what  was  said  in  them. 

An  inquiry  was  made  of  plaintiff  below 
on  his  cross-examination  whether  he  had 
not  in  June  preceding  called  Eckert  a  black- 
mailer, or  words  to  that  effect.  An  objec- 
tion was  sustained  to  this  question,  and 
rightly.  Any  libelous  charges  against  the 
defendant  after  May,  1902,  when  the  article 
which  is  the  basis  of  this  action  was  pub- 
lished, were  immaterial,  if  they  were  ad- 
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missible   under   any   circumaiaBees   of   the 
caM.     See   Sutherland,  Damages,  3d  ed.   f 
152. 
The  verdict  of  $700  was  sustained  by  the 


evidence,  and  the  judgment  of  the  court  ho- 
low  wUl  he  affirmed. 

All  the  Justices  concur. 


KENTUCKY  COURT  OF  APPEALS. 


W.  H.  BLAKELEY  et  ah,  Appta., 

V. 

John  C.  ADAMS. 

(113   Ky.   398.) 

Tlie  execution  of  a  note  hy  a.  principal 
to  hia  surety  for  tlie  antonnt  paid  by 
tlie  latter  in  satisfaction  of  the  obligations 
for  which  he  was  surety  does  not  deprive  him 
of  the  right  to  have  usury  in  the  principal 
obligations  purged,  and  give  the  surety  the 
right  to  recover  the  face  of  the  note  including 
the  usury,  unless  the  principal  requested  the 
surety  to  pay  it,  or  stood  by  and  permitted 
him  to  do  so,  in  ignorance  of  the  usury. 

(Paynter,  White,  and  HohBon,  J  J.,  dissent.) 
(May  23,  1902.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Ck>urt  for  Warren  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  a  promissory  note,  and 
to  foreclose  the  mortgage  by  whidh  it  was  se- 
cured.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jokn  M.  Galloway  for  appellants. 

Messrs.  Charles  P.  Mottley  and  W.  B. 
Gaines  for  appellee. 

Bnmam,  J.,  delivered  the  opinion  of  the 
court: 

This  action  wa«  brought  by  the  appellee, 
John  C.  Adams,  against  W.  H.  Blakeley  and 
wife,  Hetti«  S.  Blakeley,  upon  a  note  for 
$3,908.35,  dated  April  3,  1900,  and  due  one 
year  after  date,  and  secured  by  a  mortgage 
upon  three  separate  tracts  of  land.  He  al- 
leges that  the  consideration  of  the  note  was 
the  payment  by  him  of  judgments  which 
were  rendered  against  him  as  security  for 
the  defendants  in  the  case  of  J.  C.  Adams 
V.  W.  H.  Blakeley,  etc.,  in  favor  of  P.  J. 
Potter  &  Son  for  $1,550,  the  Warren  Deposit 
Bank  for  $830,  Potter,  Matlock,  &  Co.  for 
.$497,  T.  J.  Smith  &  Co.  for  $411.76,  and  the 
Warren  Deposit  Bank  in  its  case  against  N. 
H.  Thompson  for  $552.48;  that  to  secure  the 

Note. — For  an  extreme  case  as  to  the  right 
of  a  maker  of  a  note  to  set  up  the  defense  of 
usury,  sec  Ward  v.  Sugg,  24  L.  B.  A.  280,  in 
which,  where  the  usury  was  the  sole  considera- 
tion, the  defense  was  held  good,  even  as  against 
a  bona  fide  purchaser. 
66  L.  &m  A. 


payment  of  the  notes  the  defendants  exe- 
cuted and  delivered  simultaneously  a  mart- 
gage  on  certain  tracts  of  real  estate  belong- 
ing to  the  appellant  Hettie,  which  he  seeka 
to  enforce.    The  appellant  Hettie  S.  Blake- 
ley admits  the  execution  of  the  note  and 
mortgage,  and  alleges  that  it  was  for  money 
paid  by  J.  C.  Adams  as  security  for  her 
husband,  W.  H.  Blakeley,  but  alleges'  that 
she  was  a  cosecurity  of  plaintiff  for  her  hus- 
band on  all  of  the  debts  paid  by  him,  and 
that  no  personal  judgment  was  ever  rendered 
against  her  on  any  of  them,  and  chargea 
that  eadi  of  the  debts  contained  a  large 
amount   of   usury,   which   had  either  been 
paid  or  added  to  the  principal  at  the  re- 
newal,  and  prays  that  all  the   claims   be 
purged  of  usury.    Appellee  interposed  a  gen- 
eral  demurrer  to  the  answer,   which  ^waa 
overruled,  and  subsequently  filed  a  reply^ 
in  which  he  says  that  on  the  5th  day  of 
May,  1899,  he  instituted  a  suit  in  the  War- 
ren circuit  court  as  surety  for  Hettie  S.  and 
W.  H.  Blakeley,  requiring  the  payees  in  tbe- 
notes  upon  which  he  was  surety  to  collect 
same  and  to  enforce  a  mortgage  given  to 
protect  him  as  surety;  that  the  defendant 
Hettie  filed  her  answer  in  that  suit,  and. 
asked  the  court  to  refer  tlie  case  to  the  mas- 
ter  commissioner  to  ascertain  up<m  what 
notes  plaintiff  was  bound,  both  for  her  and 
her  husband,  and  wliidi  were  covered  by  the 
mortgages  executed  by  her;  that  the  com- 
missioner reported  that  he  was  bound  on  all 
of  the  notes  which  went  to  make  up  the  ob- 
ligation sued  on,  and  this  report  was  con- 
firmed without  objection.     And  .•  he  ,  pleads 
that  she  is  now  estopped  from  denying  that 
she  was  bound  thereon.    And  in  the  second 
paragraph  of  his  reply,  he  alleges  that  in 
the   former  suit  an   a^eed   judgment   was 
entered  in  conformity  with  the  master  oom- 
missioner's  report.     In  the  third  paragraph 
lie  denied  that  there  was  any  usury  in  the 
debts  which  made  up  the  note  sued  on,  but 
says  that,  even  if  they  contain  usury,  appel- 
lant is  estopped  from  claiming  or  pleading 
it  by  the  execution  of  the  obligation  sued 
on.    The  afiirmative  averments  of  the  reply 
were    denied    by    rejoinder,    and    appellant 
denies  that  she  is  estopped  from  plead ingp 
usury  by  the  execution  of  the  note.    A  gen- 
eral   demurrer    was    sustained    to   the 
joinder,  which  was  carried  back  to  the 
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fiver,  and  a  judgment  rendered  in  accord- 
ance with  the  prayer  of  plaintiff's  petition. 
Hie  ]aw  is  well  settled  that  a  surety  tx>  a 
contract  tainted  with  usury  can  avail  him- 
self of  the  defense  of  usury  to  the  same  ex- 
tent that  his  principal  could,  and,  if  he  pays 
such  debt  with  knowledge  of  its  usurious 
character,  he  cannot  recover  such  usury  from 
the  principal,  but  can  only  recover  what  the 
creditor  could  have  recovered  either  against 
the  principal  or  surety.    He  stands  in  no 
better  attitude,  but  is  entitled  to  recover 
such  usury  back  from  the  creditor  if  he  so 
elects.   See  Brandt,  Suretyship,  215;  Jonea 
▼.  Jopner,  8  Ga.  5G2;  Mints  v.  McDowell,  4 
Ga,  182;    Whitehead  v.   Peck,   I   Ga.    140; 
Kirkpatricb  v.  Wherritt,  7  B.  Mon.  388.    In 
the  latter  case  it  was  expressly  held  that  a 
surety  who  had  paid  usury  for  his  principal 
had  the  right  to  sue  for  and  reclaim  it  from 
the  creditor,  unless  he  had  been  repaid  it  by 
his  principal.    And  this  court  in  a  long  line 
of  decisions  has  held  that  the  renewal  of  a 
note  tainted  with  usury  is  not  a  payment 
of  the  usury,  and  that  limitation  as  to  it 
does  not  then  begin  to  run.     See  Rudd  v. 
Planteri'  Bank,  78  Ky.  513;  Fitzpatrick  v. 
Apperson,  79  Ky.  272.    But  it  is  contended 
that  by  the  execution  of  the  note  sued  on 
by  appellants  to  appellee  in  payment  of  the 
various  notes  taken  up  by  him  as  surety, 
they  have  lost  their  right  to  have  the  usury 
pursed  from  the  notes;  and  to  support  this 
eo&iention  we  are  referred  to  the  cases  of 
Brcckenridge  v.   Churchill,  3  J.  J.  Marsh. 
11:  Stone  v.  McConnell  1  Duv.  54;  Clark  v. 
Rodes,  12  Bush,  13;  Kendall  v.  Crouch,  88 
Kv.  199,  11  S.  W.  587;  McCrae  v,  Ounter, 
14  Ky.  L.  Rep.  5,  18  S.  W.  1034 ;  and  Mann 
T.  Bavk  of  Elklon,  104  Ky.  852,  48  S.  W. 
413. 

The  facts  in  the  case  of  Brcckenridge  v. 
Churchill  were  as  follows:    Gwathmey  and 
Aoderson  owed  Churchill  $2,596.    Churchill 
was  indebted   to   Alexander   S.   Bullitt,   as 
guardian  of  Eliza  Prather,  and  at  his  in- 
stance Gwathmey  executed  his  note  to  Bul- 
litt with  Brcckenridge  as  his  surety,  in  con- 
sideration   of    the    note    of    Anderson    and 
Gwathmey  and  in  discharge  of  the  debt  due 
by  Churchill  to  Bullitt.    Gwathmey  became 
insolvent,  and  Bredcenridge  was  compelled 
to  pay  to  appellee  the  whole  amount  of  the 
note.  He  thereupon  filed  a  bill  in  chancery 
against  Churchill  and  Bullitt  to  obtain  re- 
lief in  consequence  of  the  usury  contained 
therein.  It  was  held  that  the  execution  of 
the  new  note  to  Bullitt  was  a  payment  and 
discharge  of  the  Churchill  note,  and  that, 
the  afssignee  having  received  the  first  note 
from  his  assignor  for  a  valuable  considera- 
tion, it  was  not  contaminated  with  usuiy, 
as  by  taking  the  new  note  he  discharged  the 
Burety  and  released  his  assignor  from  liabil- 
WL.R.A. 


ity.  In  Stone  v.  McConnell  it  was  held  that 
where  a  grantor  assigned  to  her  ward  on  hia 
arrival  at  age  a  note  on  which  usurious  in- 
terest had  been  paid  to  her,  and  which  one- 
of  the  obligors  subsequently  took  up  by  exe- 
cuting a  new  note  to  the  ward,  in  an  actioi^ 
by  the  latter  on  the  new  note  the  defend- 
ants could  not  set  up  usury  paid  the  grant- 
or. In  Clark  v.  Rodea  it  was  held  that^ 
as  between  the  maker  and  payee  of  a  note» 
a  judgment  thereon  in  favor  of  the  assignee- 
against  the  maker  which  released  the  as- 
signor from  liability  on  his  assignment  waa 
equivalent  to  the  execution  of  a  new  note  by 
the  maker  to  the  assignee,  and  that  the  right 
of  the  maker  to  sue  the  original  payee  and 
recover  usury  contained  in  such  note  ac- 
crued at  the  time  the  judgment  was  ren- 
dered against  him.  It  will  be  observed  that« 
in  all  these  cases,  the  assignee  was  an  entire 
stranger  to  the  original  transaction  between 
the  payee  and  obligor,  and  acquired  the  ob- 
ligation for  a  valuable  consideration;  and 
it  was  held  tliat  the  renewal  of  his  obligation 
by  the  maker  to  the  assignee  released  the- 
assignor  and  was  a  new  contract  with  a 
new  party,  which  merged  his  claim  for 
usury.  The  faets  in  the  case  at  bar  are 
wholly  different  from  those  in  any  of  theso 
cases.  There  is  no  question  of  the  rights  of 
a  party  who  was  a  stranger  to  the  original 
transactions,  and  who  has  acquired  the  orig- 
inal notes  for  a  valuable  consideration.  No 
new  party  was  introduced  by  the  execution 
of  the  last  note;  no  new  consideration 
passed.  The  payee  in  the  previous  notes 
was  simply  dropped  out,  and  the  name  of 
the  former  surety  substituted  therefor.  This 
arrangement  did  not  deprive  appellee  of  any 
of  the  rights  previously  enjoyed  by  him,  and 
created  no  new  equities  in  his  favor  against, 
the  appellants.  In  Fitzpatrick  v.  Apperson, 
79  Ky.  272,  it  was  held  that  the  mere  change- 
of  the  payee  or  a  part  of  the  obligors  by  re- 
newal was  not  a  payment  of  usury,  and,  if 
usury  in  the  old  debt  be  carried  into  the  new 
obligation,  so  as  to  constitute  a  part  of  the 
sum  agreed  to  be  paid  by  it,  the  usury 
should  be  extracted  on  plea  of  the  debtor. 
And  the  same  doctrine  was  announced  in 
Kendall  v.  Crouch,  88  Ky.  199,  11  S.  W. 
587;  Shirley  v.  Stephenson,  104  Ky.  518. 
47  S.  W.  581 ;  Hart  v.  Uayden,  79  Ky.  346. 
In  the  latter  case  it  was  held  that,  if  the 
fact  that  the  claim  was  tainted  was  dis- 
closed by  the  record,  the  chancellor  should 
purge  the  claim  of  such  usury,  although  the 
debtor  refused  to  make  the  defense.  It  is 
very  earnestly  insisted,  however,  that  the 
question  here  involved  was  decided  in  Mc- 
Crae V.  Ounter,  14  Ky.  L.  Rep.  5,  18  S.  W. 
1034,  and  Mann  v.  Bank  of  Elkton,  104  Ky. 
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852,  48  S.  W.  413.  An  examination  of  these 
teases  will  show  the  facts  to  be  wholly  dif- 
ferent. In  McCrae  v.  Guntcr  the  surety  on 
a  note  which  was  secured  by  a  mortgage 
f>aid  it  off  at  the  express  request  of  the 
principal  with  the  accrued  usurious  inter- 
est, and  took  a  mortgage  from  the  principol 
to  indemnify  him;  and  it  was  held  that  the 
usury  would  not  be  purged  at  the  instance 
of  the  junior  mortgagee,  who  occupied  no 
better  attitude  than  the  original  debtor,  and 
that  the  original  debtor,  when  he  indemni- 
fied the  surety,  had  a  remedy  for  his  usury 
against  the  original  creditor.  The  facts  in 
the  case  of  Mann  v.  Bank  of  Elkton  were 
very  similar.  In  that  case  the  debtor,  Mann, 
sold  a  tract  of  land  owned  by  him  to 
Mimms,  the  surety,  in  consideration  that  the 
surety  would  pay  off  a  debt  to  the  bank  on 
which  he  was  bound.  He  did  so  and  Mann 
thereupon  instituted  a  suit  against  the' 
Bank  of  £lkton  to  recover  usury  which  he 
had  paid  on  the  notes  taken  up  by  Mimms. 
It  was  held  that  he  was  entitled  to  recover 
again.st  the  bank  for  usury  previously  paid 
by  him  to  it  on  the  debt  so  paid  by  his 
surety.  It  is  not  pleaded  in  this  case  that 
the  appellant  Hettie  S.  Blakeley  or  her  hus- 
band ever  requested  appellee  to  take  up  the 
notes  on  which  he  was  bound  as  their  se- 
curity. On  the  contrary,  it  appears  from  the 
reply  filed  in  the  case  that  the  judgments 
were  rendered  against  the  appellee  in  a  suit 
instituted  by  him  for  their  settlement 
against  the  creditors,  and  no  judgment  was 
-ever  rendered  against  Hettie  S.  Blakeley. 
No  question  of  usury  was  involved  in  that 
case.  The  only  purpose  in  the  reference  to 
the  master  commissioner  was  to  ascertain 
the  debts  on  which  the  appellant  Hettie  was 
bound,  which  were  covered  by  the  mortgages 
in  which  she  united. 

If  a  principal  requests  his  surety  to  pay  a 
debt  which  contains  usury,  or  stands  by  and 
permits  him  to  do  so  in  ignorance  of  the 
fact  that  it  contains  usury,  and  thereafter 
executes  his  own  obligation  to  the  surety,  he 
cannot  rely  upon  tlie  defense  of  usury  in  an 
action  against  him  by  the  surety  for  in- 
demnity ;  nor  can  a  principal  set  off,  against 
a  note  which  has  been  paid  by  his  surety, 
previous  usurious  interest  paid  by  him  to 
the  creditor  of  which  the  surety  had  no 
notice.  But,  if  usury  was  knowingly  paid 
by  appellee,  the  mere  fact  that  appellants 
subsequently  executed  a  note  therefor  will 
not  estop  them  from  relying  upon  this  de- 
fense. 

For  reasons  indicated,  the  judgment  is 
reversedy  and  cause  remanded  for  proceed- 
ings, consistent  with  this  opinion. 

Paynter,  Wkitey  and  Hobson,  JJ.,  dis- 
sent. 
M  L.  R.  A. 


Hobfton,  J.,  dissenting: 

Appellee,  Adams,  filed  the  first  of  these 
actions  May  5,  1809.  He  alleged  in  that  ac- 
tion that  he  had  signed  a  number  of  notes 
as  the  surety  of  W.  H.  Blakeley  and  Hettie 
S.  Blakeley;  that  he  had  been  sued  on  th« 
notes,  and  judgments  had  been  given  against 
him,  and  he  had  been  compelled  to  pay  the 
judgments ;  that  he  had  paid  them  for  W.  H. 
Blakeley  and  Hettie  S.  Blakeley,  and  no 
part  of  the  money  had  been  repaid  to  him. 
He  asserted  a  lien  on  certain  land,  and 
prayed  for  personal  judgment  and  the  en- 
forcement of  the  lien.  The  notes  are  filed 
with  the  petition  and  are  all  signed  thus: 
"W.  H.  Blakeley,  Hettie  S.  Blakeley,  J.  C. 
Adams."  Mrs.  Blakeley,  under  the  statute 
then  in  force,  could  sue  and  be  sued  as  a 
single  woman.  She  filed  an  answer  in  which 
she  denied  some  of  the  allegations  of  the 
petition,  and  the  case  was  referred  to  a 
commissioner,  w^ho  reported  that  Adams  had 
paid  the  money  on  the  notes  as  the  surety 
of  W.  H.  and  Hettie  S.  Blakeley,  and  that 
they  were  all  included  in  the  mortgage.  A 
written  contract  was  then  made,  by  which 
Adams  accepted  a  note  for  $3,908.35,  due  one 
year  after  date,  and  all  matters  of  defense 
were  waived  except  the  question  of  hi.s 
having  a  lien  on  the  Hazelip  property; 
and  this,  by  the  agreement,  was  to  be  sub- 
mitted to  the  court.  Subsequently,  the  ac- 
tion on  this  question  was  submitted  to  the 
court,  and  judgment  was  entered  in  favor  of 
Adams.  From  this  judgment  W.  H.  and 
Hettie  Blakeley  prayed  an  appeal  to  this 
court.  This  terminated  that  action  and  set- 
tled all  matters  of  controversy  there  be- 
tween Adams  and  Mrs.  Blakeley.  When  the 
time  of  credit  secured  by  the  agreement 
with  Adams  had  expired,  and  his  debt  still 
remained  unpaid,  he  filed  the  second  of 
these  actions  to  enforce  the  written  contract. 
He  was  then  met  by  the  plea  that  the  orig- 
inal notes  which  he  had  set  up  in  his  peti- 
tion in  the  other  case,  and  whidi  he  had  paid 
as  surety  for  Mrs.  Blakeley,  contained  usury 
paid  to  the  holder  of  those  notes  before 
Adams  was  sued  upon  them.  To  this  plea 
Adams  replied,  setting  up  the  estoppel  by 
the  proceeding  had  in  the  former  case,  and 
the  court  held  tlie  estoppel  good.  The  ques- 
tion before  us  is,  Was  this  correct? 

If  the  notes  which  Adams  had  paid  \ivere 
for  any  reason  unenforceable,  and  lie  had 
paid  money  which  he  was  not  legally  bound 
to  pay,  this  defense  should  have  been  pre- 
sented in  the  suit  which  Adams  brought  to 
recover  the  money  which  he  had  paid  for 
Mrs.  Blakeley  and  as  her  surety.  His  ri^ht 
of  action  in  that  suit  was  for  money  paid 
for  Mrs.  Blakeley  and  at  her  request.  It 
was  a  suit  upon  the  implied  contract  to  re- 
imburse him.    If  there  was  a  want  of  con- 
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sideration  for  tbe  debt,  or  any  reason  why 
she  should  not  reimburse  him,  that  reason 
should  have  been  set  up  in  that  action.  She 
could  not  set  up  part  of  her  defenses  there, 
and  litigate  them  or  agree  on  a  judgment 
to  be  entered,  and  after  this,  when  the  judg- 
ment is  sought  to  be  enforced,  go  back  and 
set  up  a  defense  that  ought  to  have  been 
presented  then.  Turner  v.  Gill,  105  Ky. 
414,  49  8.  W.  311;  Bethel  v.  Durall,  22  Ky. 
L  Ren.  1801,  61  S.  W.  609. 

Hie  defense  now  made  is,  in  effect,  that, 
on  account  of  usury  contained  in  them,  the 
notes  paid  by  Adams  did  not  amount  to  $3,- 
906.35;  that  Adams  was  to  this  extent  not 
legally  bound  to  pay  the  creditors,  and  Mrs. 
Blakeley  was  therefore  not  legally  bound  to 
pay  him,  and  her  note  to  this  extent  is  with- 
out consideration.  If  this  was  true  the  de- 
fense should  have  been  set  up  in  the  first  ac- 
tion, and  was  concluded  by  the  settlement 
then  made ;  for  a  litigant  cannot,  when  sued 
upon  a  cause  of  action,  settle  the  case,  and 
so  get  time  on  the  debt,  without  being  con- 
cluded on  all  defenses  then  existing  against 
the  payment  of  the  debt.  The  note  for 
13,908.35  which  Mrs.  Blakeley  executed  to 
Adams  is  based  on  a  good  consideration, — 
the  settlement  of  that  suit  and  the  getting 
of  twelve  months'  time  on  the  debt.  It 
is  true  a  compromise  of  usury  will  not  be 
enforced,  but  this  was  not  a  compromise  of 
usury.  No  usury  will  be  paid  to  Adams 
when  the  note  for  $3,908.35  is  collected.  He 
will  only  be  repaid  the  money  he  has  paid 
out.  If  any  usury  was  embraced  in  the  orig- 
inal debt,  that  usury  was  paid  to  the  hold- 
ers of  the  notes  when  Adams  paid  off  the 
judgments  rendered  against  him.  If  he  had 
included  in  the  note  for  $3,908.35  usurious 
interest  up  to  the  settlement  on  the  amount 
he  had  paid,  then  ^)ie  settlement  woidd  have 
been  a  compromise  of  usiury;  but  when  this 
was  not  done,  and  the  only  thing  put  in  the 
note  was  the  amount  he  had  paid  and  legal 
interest,  the  settlement  by  Mrs.  Blakeley  was 
simply  a  waiver  on  her  part  to  insist  on  an 
objection  that  part  of  the  money  had  been 
paid  by  the  surety  when  he  was  not  legally 
liable  for  it;  and  this  waiver  she  made  to 
get  the  suit  settled  and  time  g^iven  on  the 
debt.  There  was  therefore  no  vice  in  the 
contract.  If  she  had  paid  Adams  the  note 
for  $3,908.35  at  maturity,  could  she  within 
a  year  have  sued  him  to  recover  usury  em- 
braced in  the  original  notes?  The  right  to 
recover  usury  exists  only  against  the  usurer, 
not  against  one  who  has  only  gotten  back 
tbe  money  he  has  paid  out  with  legal  inter- 
est. The  statute  neither  by  its  language  nor 
spirit  sustains  the  result  contended  for.  It 
19  as  follows:  "Legal  interest  shall  be  at 
the  rate  of  $6  upon  $100  for  one  year  and 
at  the  same  rate  for  a  greater  or  less  sum, 
<»  L.  R.  A,  18 


and  for  a  longer  or  shorter  time."  Ky.  Stat. 
S  2218.  "All  contracts  and  assurances  made, 
directly  or  indirectly,  for  the  loan  or  for- 
bearance of  money,  or  other  thing  of  value, 
at  a  greater  rate  than  legal  interest,  shall 
be  void  for  the  excess  over  the  legal  inte^ 
est.  The  amount  loaned  with  legal  interest 
may  be  recovered  on  any  such  contract  or 
assurance;  but  if  the  lender  refuse,  before 
suit  brought,  a  tender  of  the  principal,  with 
legal  interest,  he  shall  pay  the  costs  of  any 
suit  brought  on  such  contract  or  assur- 
ance. 1.  A  court  of  equity  may  grant  re- 
lief for  any  such  excess  of  interest,  and  to 
that  end  compel  the  necessary  discovery 
from  the  lender  or  forbearer.  2.  Such  ex- 
cess of  interest  may  be  recovered  from  the 
lender  or  forbearer,  although  the  payment 
thereof  was  made  to  the  assignee.  3.  Par- 
tial payment  on  a  debt  bearing  interest 
shall  be  first  applied  to  the  extinguishment 
of  the  interest  then  due."  Ky.  Stat.  S  2219. 
This  makes  6  per  cent  the  legal  interest  and 
declares  all  contracts  for  a  greater  rate  void 
for  the  excess  over  the  legal  interest.  The 
amount  loaned,  with  legal  interest,  may  be 
recovered;  if  the  lender  refuse  a  tender  of 
the  principal  with  legal  interest,  before  suit 
brought,  he  must  pay  the  cost  of  the  suit; 
and  usury  which  is  paid  may  be  recovered 
from  the  lender  or  forbearer,  though  paid  to 
the  assignee;  but  the  statute  does  not  make 
the  surety  liable  where  he  has  paid  the  debt 
for  his  principal  and  tlie  principal  after- 
wards reimburses  him  in  the  amount  he  has 
paid  out.  In  McCrae  v.  Ounter,  14  Ky.  L. 
Rep.  5,  18  S.  W.  1034,  a  note  which  con- 
tained usury  was  paid  by  the  surety,  who 
took  a  mortgage  from  the  principal  to  in- 
demnify him.  In  a  suit  by  the  surety  to 
foreclose  the  mortgage  it  was  pleaded  that 
there  was  usurv  in  the  debt  which  the  sure- 
ty  had  paid.  The  plea  was  held  bad,  al^ 
though  made  by  a  junior  mortgagee,  and 
although  the  principal's  right  to  recover  the 
usury  from  the  creditor  was  barred  by  lim- 
itation. The  court  said:  *'The  party  re* 
ceiving  the  usury  is  alone  responsible,  but 
the  endeavor  is  to  make  third  parties  liable, 
for  the  reason,  doubtless,  that  time  bars  the 
recovery  a.s  against  the  original  creditors." 
See  also  Deatlij  v.  Ralls,  3  Ky.  L.  Rep.  38ft. 
That  case  is  not  near  so  strong  for  the  sure- 
ty as  the  one  before  us,  for  here  there  is  not 
only  a  note,  but  an  agreed  judgment  fixing 
the  amount  of  the  debtor's  liability  to  the 
surety,  and  after  this  for  the  first  time  a 
plea  of  usury  is  presented.  Tlie  decision 
rests  on  the  rule  universally  recognized, 
that,  where  the  surety  pays  the  debt  with- 
out notice  of  usury  in  it,  the  principal  can- 
not set  up  the  usury  as  a  defense  when  sued 
by  the  surety  for  reimbursement.  Ford  v. 
Keith,  1  Mass.  139,  2  Am.  Dec  4;  Thursiom 
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V.  Prentiss,  1  Mich.  193;  Whitehead  v.  Peck, 
1  Ga.  140;  Jones  v.  Joyner,  8  Ga.  6^2.1  Jack- 
son V.  Jackson,  51  Vt.  253,  31  Am.  Rep.  688; 
Maples  V.  Cox,  74  Ga.  701 ;  Roe  v.  Jfwer,  62 
Ark.  92,  54  Am.  St.  Rep.  288,  34  S.  W.  534; 
^  Brandt,  Suretyship,  $  215.  The  reason 
for  this  rule  is  that  the  surety  pays  at  the 
request  of  his  principal,  and  a  man  cannot 
set  up  usury  against  one  who  pays  the  debt 
at  his  request.  Wcndlehone  v.  Parks,  18 
Iowa,  546;  Polhill  v.  Brown,  84  Ga.  338,  10 
S.  E.  921 ;  Pence  v.  Ohristman,  15  Ind.  257. 
In  this  case,  Adams  having,  so  far  as  ap- 
pears, no  notice  of  usury  in  the  notes,  and 
they  purporting  on  their  face  to  be  valid,  he 
waa  justified  in  paying  them,  and  his  pay- 
ment must,  under  the  authorities,  be  con- 
sidered as  made  at  the  request  of  Mrs. 
Blakeley,  and  she  cannot  set  up  usury  in 
the  notes  against  him.  Adams  did  not  take 
an  assignment  of  the  notes  and  sue  as  the 
assignee  of  the  original  creditors,  but  it  will 
illustrate  the  question  to  see  how  he  would 
stand  if  he  had  sued  as  assignee  of  the  notes 
in  the  first  action.  Nothing  is  better  set- 
tled in  Kentucky  than  that,  if  Adams  had 
brought  the  first  action  as  assignee  of  the 
notes,  he  could  not,  upon  the  facts  stated, 
be  now  met  with  the  plea  of  usury.  In 
Stone  V.  McConnell,  1  Duv.  55,  a  guardian 
assigned  to  his  ward  on  arriving  at  age  a 
note  which  contained  usury.  The  ward  took 
a  new  note  from  the  obligor,  and  when  suit 
was  filed  on  this  note  he  pleaded  usury.  The 
court  held  that  the  execution  of  the  new  note 
was  a  payment  of  the  old  one,  and  that  the 
assignee  was  not  contaminated  with  the 
usurious  contract.  This  case  followed  Breck- 
enridge  v.  Churchill,  3  J.  J.  Marsh.  12,  and 
it  has  been  followed  in  a  number  of  cases 
since.  Thus,  in  Beall  v.  Bethel,  3  Ky.  L. 
Rep.  397,  a  note  was  given  for  moonshine 
whisky,  and  was  assigned.  The  obligor  ex- 
ecuted a  new  note  to  the  assignee.  It  was 
held  that  the  new  note  was  valid.  This  was 
followed  in  Lucas  v.  Ramsey,  11  Ky.  L.  Rep. 
902;  Burks  v.  Cheek,  11  Ky.  L.  Rep.  953, 
and  in  other  subsequent  cases,  such  as 
Stephenson  v.  Shirley,  22  Ky.  L.  Rep.  1159, 
60  S.  W.  387.  One  reason  given  for  the  rule 
is  that  the  assignee  has  lost  his  recourse  on 
the  assignor,  and,  as  he  has  been  induced  to 
do  this  or  alter  his  position  for  the  worse 
by  the  act  of  the  obligor  in  giving  him  the 
new  note,  the  latter  will  not  be  allowed  to 
set  up  an  infirmity  in  the  note,  and  thus 
throw  a  loss  on  the  assignee  which  he  might 
not  have  sustained  otherwise.  The  same 
principle  applies  here,  for  Adams,  when  he 
accepted  the  new  note  of  Mrs.  Blakeley,  and 
w^aited  a  year  upon  her  promise  to  pay  the 
debt,  according  to  the  agreed  judgment,  lost 
all  opportunity  to  reclaim  the  usury  he  had 
paid  on  the  original  note,  and,  if  the  plea  of 
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usury  is  now  sustained  against  him,  he  will 
sufifer  a  loss  without  remedy. 

None  of  the  cases  cited  in  the  opinion  are 
in  point;  nor  has  any  case  in  any  other  state 
been  found  sustaining  the  conclusion  of  the 
court.  The  cases  cited  were  all  against  the 
usurer  or  person  whoi^-bad  received  the  usury. 
The  case  of  Shirley  v.  Stephenson,  104  Ky. 
518,  47  S.  W.  581,  was  again  before  this 
court  (22  Ky.  L.  Rep.  1169,  60  S.  W.  387), 
and,  it  appearing  that  the  assignee  had  paid 
value  for  the  notes,  it  was  held  the  usury 
could  not  be  pleaded  against  her  after  a  re> 
newal  of  the  notes  to  her.  The  court  is  cer- 
tainly driven  to  a  most  anomalous  position- 
when  it  rests  its  decision  on  the  ground  that 
an  innocent  surety  who  has  paid  the  debt  of 
his  principal  stands  in  a  less  favored  posi- 
tion than  an  assignee  who  has  shaved  the 
note  or  bought  it  at  a  discoimt,  and  in  ef- 
fect that,  if  Mrs.  Blakeley  had  paid  Adams  at 
the  maturity  of  the  $3,908.35  note,  she- 
might  within  a  year  have  sued  him  and  re- 
covei'ed  tiic  usury  in  the  original  notes  which 
he  had  paid.  The  consideration  of  the  note 
for  $3,908.35  was  not  usurious.  It  repre- 
sented only  the  amount  Adams  had  actually^ 
paid  out,  and  was  supported  by  the  loss  of 
the  money  to  him,  the  giving  of  time  on  the 
debt,  and  settlement  of  the  former  suit.  See 
Mann  v.  Barik  of  Elkton,  104  Ky.  852,  4S 
S.  W.  413. 

The  usury  statute  is  not  essentially  dif- 
ferent from  that  against  gaming.  Ky.  Stat. 
§  1956.  If  this  had  been  a  gaming  debt, 
and  Adams  as  surety  had  paid  the  note,  and 
had  then  sued  for  reimbursement  and  ob- 
tained a  judgment  for  the  money  he  had 
paid  out  as  surety,  and  collected  the  judg- 
ment, would  anybody  suppose  that  he  could 
be  sued  and  made  liable  for  the  amount  so 
collected,  although  he  was  in  good  faith 
throughout  the  transaction,  and  only  was 
his  friend's  surety  as  an  accommodation 
without  knowing  the  real  consideration  of 
the  note?  Yet  this  is  in  effect  the  case  we 
have ;  for  it  is  not  alleged  that  Adams  knew 
of  any  infirmity  in  the  notes.  On  tlieir  face- 
they  purported  to  be  for  a  valuable  consid- 
eration, and  when  he  paid  the  debts,  as  he 
innocently  did,  the  Blakeleys  had  an  ade- 
quate remedy  against  the  lenders  who  had 
collected  the  usury,  at  least  after  they  set- 
tled with  Adams;  and  it  is  their  own  faulty 
and  not  his,  if  they  have  sustained  any  loss. 
There  is  nothing  in  the  record  to  indicate 
that  there  was  anything  in  the  transaction 
of  a  device  to  hide  the  usury,  or  to  protect 
the  usurer  in  retaining  it,  and  the  surety 
should  not  suffer. 

I  therefore  dissent  from  the  opinion  of  the- 
court,  ' 

Petition  for  rehearing  overruled. 
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1.  Tke  eovrt*  of  one  state  ^rill  vpliold 
A  eoBtraet  made  in  another  ^rliere  it 
was  vAlid,  llmitlDg  the  liability  of  a  car- 
rier for  loss  of  property  in  its  possession 
for  transportation,  by  fire  not  caused  by  its 
negligence,  where  the  loss  occurred  in  the 
state  where  the  contract  was  made,  although 
the  shipment  was  to  extend  into  the  state 
where  the  action  is  brought,  by  the  Constitu- 
tion of  which  the  contract  would  haye  been 
invalid. 

Jl  a  contract  safclr  to  carry  property 
froBft  one  state  to  anotlier»  and  deliver 
it  at  a  point  In  the  latter,  is  broken  in  the 
former  state  when  a  fire  consumes  the  prop- 
erty there  so  as  to  prevent  the  further  per- 
fbnnance  of  the  contract. 

(May  12,  1904.) 

APPEAL  by  defendant  from  a  judgment 
ot  the  Common  Pleas  Division  of  the 
Circuit  Court  for  Jefferson  County  in  plain- 
tilTs  favor  in  an  action  brought  to  recover 
the  value  of  property  destroyed  while  in 
defendant's  possession  for  transportation. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolui  T.  Byot  with  Messrs.  Hum- 
pkrey,  Bumettt  ft  Humphreyt  for  ap- 
pellant : 

The  contract  of  carriage  having  been  made 
in  Illinois,  and  the  contract  having  been 
partly  performed  in  that  state,  the  law  of 
Illinois  must  govern  the  transaction. 

McDaniel  v.  Chicago  d  N,  W.  R,  Co.  24 
Iowa.  412;  Hazel  v.  Chicago,  M.  d  St.  P.  R. 
Co.  82  Iowa,  477,  48  N.  W.  926;  Western  d 
A.  R,  Co.  V.  Exposition  Cotton  Mills,  81  Ga. 
522,  2  L.  R.  A.  102,  7  S.  E.  916;  Ryan  v. 
UissouH,  K,  d  T.  R.  Co.  65  Tex.  13,  57  Am. 
Rep.  589;  7'alhert  v.  Merchants'  Despatch 
Transp.  Co.  41  Iowa,  247,  20  Am.  Rep.  589 ; 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  302; 
O'Regan  v.  Cunard  8,  8.  Co.  160  Mass.  356, 
39  Am.  St.  Rep.  484,  35  N.  E.  1070;  Te- 
cumseh  Mills  v.  Louisville  d  N.  R.  Co.  108 
Ky.  572,  49  L.  R.  A.  557,  57  S.  W.  9;  Ohio 
d  M.  R.  Co.  V.  Tahor,  98  Ky.  504,  34  L.  R. 
A.  685,  32  S.  W.  168,  36  S.  W.  18. 

Under  the  law  of  Illinois  this  contract  was 
valid. 

Adams  Exp.  Co.  y.  Eaynes,  42  111.  89; 
Anchor  Line  v.  Knoicles,  66  111.  150;  Mer- 
ehants'  Despatch  Transp.  Co.  v.   Theilbar, 

.xuiK. — i«or  conHict  of  laws  as  to  limitation 
of  carrier's  common-law  liability,  see  also  note 
to  Hughes  V.  Pennsylvania  B.  Co.  63  L.  R.  A. 
525. 
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86  m.  71 ;  Merchants*  Despatch  Transp.  Co. 
V.  Leysor,  89  111.  43;  Black  y.  Wabash,  8t. 
L.  d  P.  R.  Co.  Ill  111.  351,  53  Am.  Rep. 
628;  Bro\on  y.  Louisville  d  N.  R.  Co,  36  111. 
App.  140;  First  Nat.  Bank  y.  Lake  Erie  d 
W.  R.  Co.  65  111.  App.  21;  Oppenheimer  v. 
United  States  Exp.  Co.  69  111.  68,  18  Am. 
Rep.  596;  York  Mfg.  Co.  y.  Illinois  C.  R.  Co. 
3  Wall.  107,  18  L.  ed.  170;  Cau  y.  Texas  d 
P.  R.  Co.  51  C.  C.  A.  76,  113  Fed.  91;  6 
Cyc.  Law  &  Proc  p.  392;  Louisville  d  N. 
R.  Co.  y.  Brouynlee,  14  Bush,  593. 

Section  196  of  the  Constitution,  when 
properly  construed,  does  not  apply  to  this 
case. 

Louisville  d  N.  R.  Co.  v.  Eubank,  184  U. 
S.  27,  46  L.  ed.  416,  22  Sup.  Ct.  Rep.  277; 
Missouri  P.  R.  Co.  y.  8herux)od,  84  Tex.  125, 
17  L.  R.  A.  643,  4  Inters.  Com.  Rep.  240, 
19  S.  W.  455. 

To  apply  the  2d  clause  of  S  106  to  a  ship- 
ment like  the  one  here  involved  would  be 
to  contravene  the  Constitution  of  the  Unit- 
ed States  giving  power  to  Congress  to  reg- 
ulate* commerce  between  the  states. 

Lottery  Case,  188  U.  S.  344,  47  L.  ed. 
496,  23  Sup.  Ct.  Rep.  321 ;  Louisville  d  N. 
R.  Co.  V.  Eubank,  184  U.  S.  42,  46  L.  ed. 
422,  22  Sup.  Ct.  Rep.  277;  Chicago,  M.  d 
8t.  P.  R.  Co.  y.  Solan,  169  U.  S.  133,  42  L. 
ed.  688,  18  Sup.  Ct.  Rep.  289. 

Even  if  the  law  of  Illinois  is  not  to  goy- 
em  this  case  because  it  is  the  law  of  the 
place  of  contract^  yet  it  is  the  law  of  the 
place  where  the  accident  happened;  and 
the  rule  in  reference  to  torts,  as  well  as  to 
contracts,  is  that  they  are  governed  by  the 
lex  loci. 

Pennsylcania  R.  Co.  y.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132, 
Affirming  202  Pa.  222,  63  L.  R.  A.  513,  97 
Am.  St.  Rep.  713,  51  Atl.  990;  Hudson  v. 
Northern  P.  R.  Co.  92  Iowa,  231,  64  Am. 
St.  Rep.  560,  60  N.  W.  608;  Davis  y.  Chi- 
cago, M.  d  St.  P.  R.  Co.  93  Wis.  470,  33 
L.  R.  A.  654,  57  Am.  St.  Rep.  935,  67  N.  W. 
16,  1132;  Meuer  y.  Chicago,  M.  d  St.  P.  R. 
Co.  5  S.  D.  568,  25  L.  R.  A.  81,  49  Am.  St. 
Rep.  898,  59  N.  W.  945;  MojcDonald  v. 
Grafid  Trunk  R.  Co.  71  N.  H.  448,  59  L. 
R.  A.  448,  93  Am.  St.  Rep.  550,  52  Atl.  982 ; 
Louisville  d  N.  R.  Co.  v.  Whitlow,  105  Ky. 
3,  41  L.  R.  A.  614,  43  S.  W.  711;  Louisville 
d  J.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385, 
47  L.  ed.  613,  23  Sup.  Ct.  Rep.  463. 

Messrs.  George  S,  Fulton  and  Jolu&  A. 
Fulton*  with  Messrs.  Fairleish,  Strana^ 
ft  Fairleish,  for  appellee: 

The  contract  limiting  the  liability  of  the 
carrier  is  against  the  public  policy  of  the 
state  of  Kentucky,  and  will  not  be  enforced 
by  the  courts  of  Kentucky,  whatever  may 
be  the  law  of  the  place  where  the  contract 
was  made. 
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Ky.  Const.  §  196;  9  Cyc.  Law  &  Proc.  p. 
660;  Chatenay  v.  Brazilian  Submarine  Teleg. 
■  Vo.  [1891!  1  g.  B.  79,  63  L.  T.  N.  S.  739,39 
•  Week.  Rep.  65;  Rousillon  v.  Rottsillon,  L.  R. 
14  Ch.  Div.  357,  49  L.  J.  Ch.  N.  S.  338,  42  L. 
T.  N.  S.  679,  28  Week.  Rep.  623,  44  J.  P. 
663;  Armstrong  v.  Best,  112  N.  C.  59,  25 
L.  R.  A.  188,  34  Am.  St.  Rep.  473,  17  S.  E. 
14;  Varnum  v.  Camp,  13  N.  J.  L.  326,  25 
Am.  Dec.  476;  Bearing  v.  McKinnon  Dash 
d  Hardware  Co,  165  N.  Y.  78,  80  Am.  St. 
Rep.  708,  58  N.  E.  773;  Pope  v.  Hanke,  155 
III  617,  28  L.  R.  A.  568,  40  N.  K  839; 
Wight  V.  Rindskopf,  43  Wi&.  344;  Osoanyan 
V.  Winchester  Repeating  Arms  Go.  103  U. 
S.  261,  26  L.  ed.  539;  Clark  ▼.  Tanner,  100 
Ky.  275,  38  S.  W.  11;  Rogers  v.  Rains,  100 
Ky.  295,  38  S.  W.  483;  Chicago,  B,  d  Q.  R. 
Co.  V.  Gardiner,  51  Neb.  71,  70  N.  W.  508; 
Tlie  Kensington,  183  U.  S.  263,  46  L.  ed. 
190,  22  Sup.  Ct.  Rep.  102;  Liverpool  d  O. 
W.  Steam  Co,  v.  Pheniw  Ins.  Co.  129  U.  S. 
897,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469; 
Louisville  d  N.  R.  Co,  v.  Broumlee,  14  Bush, 
590. 

Section  196  of  the  Constitution  is  inclu- 
sive of  and  applicable  to  a  shipment  from 
a  point  in  another  state  to  a  point  in  this 
state. 

Ohio  d  M.  R.  Co.  V.  Tabor,  98  Ky.  603, 
34  L.  R.  A.  685,  32  S.  W.  168,  36  S.  W. 
18;  Tecumseh  Mills  v.  Louisville  d  N.  R. 
Co.  108  Ky.  672,  49  L.  R.  A.  667,  57  S.  W. 
9;  Chicago,  B.  d  Q.  R.  Co.  v.  Gardiner,  61 
Neb.  71,  70  N.  W.  608;  SchuUse-Berge  v. 
The  Guildhall,  58  Fed.  796;  Spreckels 
Sugar-Ref.  Co.  v.  The  Ulenmavis,  69  Fed. 
472;  Dyke  v.  Erie  R.  Co.  46  N.  Y.  113,  6 
Am.  Rep.  43;  Pennsylvania  Co.  v.  Fairchild, 
69  III.  260. 

To  apply  the  provisions  of  §  196  to  a 
shipment  like  the  one  here  involved  would 
not  be  to  contravene  the  Constitution  of 
the  United  States  giving  power  to  Congress 
to  regulate  commerce  between  the  states; 
nor  would  it  be  to  deprive  the  defendant  of 
its  property  without  due  process  of  law, 
nor  to  deny  it  the  equal  protection  of  the 
laws. 

Hart  V.  Chicago  d  N.  W.  R.  Co.  69  Iowa, 
485,  29  N.  W.  597;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  Ct.  Rep.  132. 

The  common  carrier  in  this  case,  under 
the  common  law,  is  liable  as  insurer. 

4  Elliott,  Railroads,  1546;  Hall  v.  Ren- 
fro,  3  Met.  (Ky.)  61;  Louisville,  C.  d  L.  R. 
Co.  V.  Bedger,  9  Bush,  645,  15  Am.  Rep. 
740. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Cleveland,  Cincinnati,  Chi- 
cago, ft  St.  Louis  Railway  Company,  is  an 
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Ohio  and  Indiana  corporation,  operating  a 
line  of  railroad  connecting  Peoria,  in  the 
state  of  Illinois,  with  Louisville,  in  the 
state  of  Kentucky.  The  latter  city  is  one 
of  the  termini  of  its  railroad.  On  the  20th 
day  of  July,  1899,  the  appellee  delivered  to 
the  appellant  at  Peoria,  Illinois,  16  horses, 
being  one  car  load,  to  be  transported  by  the 
appellant  over  its  line  of  railroad  from 
Peoria  to  Louisville,  there  to  be  delivered  by 
the  appellant  to  its  connecting  line  for 
transportation  to  Bardstown,  in  Nelson 
county,  Kentucky.  The  shipment  was  a 
through  one  from  Peoria,  Illinois,  to  Bards- 
town, Kentucky.  The  railroad  company,  at 
the  time  it  received  the  horses,  made  and 
delivered  to  the  appellee  a  through  bill  of 
lading,  providing  for  the  delivery  to  its 
connecting  line  at  Louisville,  which  con- 
tained stipulations  limiting  its  liability  for 
loss  or  damage  to  the  property  while  in 
transit.  On  appellant's  line  of  railroad  at 
a  point  In  the  state  of  Illinois  the  car  in 
which  appellee*s  horses  were  caught  fire 
while  the  train  was  running,  whereby  three 
of  the  horses  were  killed,  and  two  others 
so  severely  injured  as  to  practically  de- 
stroy tlieir  value.  This  suit  was  brought 
on  the  contract  of  carriage  to  recover  of  ap- 
pellant the  damages  sustained  by  appellee 
for  the  loss  and  injuries  named.  The  pe* 
tition  charged  the  loss  and  damage  in  this 
language:  "Plaintiff  avers  that  while  said 
horses  were  in  transit  and  being  transport- 
ed by  defendant  under  its  said  agreement, 
and  by  the  negligence  of  the  defendant,  three 
of  said  horses  were  killed,  or  so  injured  that 
they  died  therefrom  within  less  than  seven 
days,  and  two  others  severely  injured,  so  as 
to  greatly  impair  their  value;  all  of  which 
injuries  were  received  and  incurred  on  de- 
fendant's line  of  railway  in  the  state  of 
Illinois,  while  in  defendant's  custody  and 
under  its  control,  and  on  said  day  of  July, 
1899, — all  to  the  damage  of  the  plaintiff 
in  the  sum  of  $1,375."  The  answer  denied 
the  charge  of  negligence.  By  the  second 
paragraph  of  the  answer  the  railway  com- 
pany pleaded  that  the  horses  were  d^ivered 
to  it  in  Illinois;  that  the  bill  of  lading 
evidencing  the  contract  between  the  parties 
was  there  signed  by  the  railway  company 
and  the  plaintiff,  through  his  agent;  that 
this  bill  of  lading  provided  that  the  railway 
company  should  not  be  responsible  for  any 
injury  occasioned  to  the  horses  by  fire  not 
the  result  of  the  negligence  of  the  railway 
c<Mnpany;  that  the  only  injury  received  by 
the  horses  was  from  an  accidental  fire,  which 
was  not  the  fault  of  the  railway  company; 
that  this  stipulation  in  the  bill  of  lading 
was  valid  by  the  law  of  the  state  of  Illinois ; 
that  the  contract  of  shipment  was  made  in 
Illinois;    that  the  carriage  began  in  that 
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•tatey  and  that  the  fire  occurred  in  that 
state.  Other  defenses  were  tendered  in  ad- 
ditional paragraphs  of  the  answer^  but  a  de> 
murrer  was  sustained  to  them. 

In  view  of  the  conclusion  at  which  we 
BaTe  arrived,  we  do  not  deem  it  necessary  to 
notice  further  the  defenses  held  bad  on  de- 
murrer. The  demurrer  was  overruled  as 
to  the  first  two  paragraphs.  The  effect  of 
the  ruling  of  the  court  was  to  hold:  (1) 
That  the  stipulation  limiting  the  liability 
of  the  carrier  for  loss  or  damage  resulting 
from  fire  not  caused  by  its  negligence  is  a 
valid  stipulation,  enforceable  against  the 
plaintifT  in  this  action.  (2)  That,  there- 
fore, the  denial  of  negligence  is  a  sufficient 
plea. 

Upon  the  issue  whether  the  fire  was  the 
rrauit  of  appellant's  negligence  the  jury 
found  a  verdict  for  the  railroad  company. 
Upon  motion  for  a  new  trial  made  by  the 
plaintiff  the  court  retracted  its  ruling,  and 
held  that  the  stipulation  contained  in  the 
bill  of  lading  limiting  the  liability  of  the 
carrier  is  not  an  enforceable  one  in  this 
action.  The  new  trial  was  consequently 
granted.  At  the  second  trial  precisely  the 
»ame  evidence  was  introduced  as  upon  the 
iirst.  The  court  peremptorily  directed  the 
jury  to  find  the  plaintiff's  damages,  about 
which  there  was  really  little  or  no  dispute. 
This  ruling  of  the  trial  court  presents  the 
real  question  for  decision  here,  which  is, 
Was  the  stipulation  in  the  bill  of  lading 
valid  aa  a  defense  to  this  action? 

It  is  claimed  by  appellant,  and  conceded 
by  appellee,  that  the  contract  is  to  be  re- 
garded as  an  Illinois  contract,  and  there- 
fore to  be  construed  and  given  effect  ac- 
cording to  the  laws  of  the  state  of  Illinois. 
But  appellee  makes  this  concession  with 
the  proviso  that  the  terms  of  the  contract 
do  not  contravene  any  general  public  policy 
of  the  state  of  Kentucky.  The  rule  for  the 
construction  of  contracts  made  in  one  coun- 
try to  be  performed  wholly  or  in  part  in 
another,  as  applied  by  the  courts  of  Amer- 
ica and  England,  is  a  common-law  rule.  It 
is  the  result  of  the  efforts  of  the  courts  to 
enforce  the  agreement  of  the  parties  to  the 
undertaking.  Foremost  in  sudi  an  inquiry, 
where  the  instrument  itself  is  silent  or  am- 
biguoos  upon  a  given  point,  is  to  find  the 
intention  of  the  parties,  to  the  end  of  giv- 
ing it  effect.  It  is  presumed  where  the  con- 
tract is  made  in  one  country,  to  be  per- 
formed wholly  in  another,  that  the  laws  of 
the  latter  were  in  the  minds  of  the  contract- 
ing parties,  and  that  the  terms  of  the  con- 
tract were  made  with  respect  thereto.  But 
nhere  the  agreement  was  to  be  performed 
partly  in  the  country  where  made  and  part- 
ly elflewhere  the  general  rule  seems  to  be 
that  the  laws  of  the  country  where  the  con- 
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tract  was  made  were  in  the  contemplation  of 
the  parties  as  to  its  legal  meaning  and  effect, 
and  it  will  be  construed  and  enforced  ac- 
cordingly. 2  Parsons,  Contr.  670;  Bishop, 
Contr.  SS  1391-1393.  The  text  and  authori- 
ties in  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
302,  also  sustain  the  foregoing  statement. 
But  there  are  necessary  exceptions  to  this 
rule;  as  where  the  contract,  though  valid 
where  made,  is  immoral,  and  the  like.  Bish- 
op, Contr.  S  1382.  This  presumed  inten- 
tion of  the  parties,  being  based  upon  prob- 
ability, cannot  be  entertained — at  least, 
ought  not  to  be — ^when  to  do  so  would  be 
to  convict  them  of  an  intention  to  violate  a 
statute,  whether  there  is  a  penalty  attached 
to  it  or  not.  It  may  be  doubted  whether, 
in  the  general  run  of  such  transactions,  the 
parties  really  have  in  mind  the  laws  of 
either  of  the  states.  The  fiction  is  a  nec- 
essary oonvenioice  contrived  by  the  courts 
to  supply  those  latencies  that  seem  to  take 
for  granted  that  the  law,  which  is  very  often 
the  outgrowth  or  the  beginning  of  a  cus- 
tom, and  therefore  generally  known  and  ob- 
served, was  to  be  resorted  to  in  the  inter- 
pretation of  the  terms  of  the  agreement, 
being,  as  is  sometimes  said,  read  into  the. 
agreement;  otherwise  the  contract  would 
be  meaningless,  or  so  obscure  as  to  its  mean- 
ing as  to  be  unenforceable,  which,  of  course, 
could  not  have  been  mutually  intended.  But 
the  rule  is  not  a  hard  and  fast  one.  Appel- 
lee urges  that  one  of  its  exceptions  is  where, 
though  it  were  the  real  intention  of  the 
parties  that  the  contract  should  be  inter- 
preted by  the  laws  of  the  country  where 
made  and  where  it  was  to  be  partly  per- 
formed, its  terms  are  in  violation  of  the 
public  policy  of  the  country  where  it  is 
sought  to  be  enforced,  the  courts  of  the  lat- 
ter will  not  enforce  such  objectionable 
terms;  that  to  do  so  would  be  to  make  the 
agreement  of  the  parties  paramount  to  the 
laws  of  the  forum,  and  to  compel  the  courts 
to  violate  the  laws  of  their  state,  which 
they  are  sworn  to  uphold,  in  order  to  carry 
into  effect  an  agreement  between  individuals. 
This  point  is  made  clear,  it  is  argued,  by  ap- 
plying to  the  attempted  enforcement  of  thi» 
contract  §  196  of  the  Constitution  of  this 
state,  which  reads  as  follows:  "Transpor- 
tation of  freight  and  passengers  by  railroad, 
steamboat,  or  other  common  carrier  shall 
be  so  regulated,  by  general  law,  as  to  pre- 
vent unjust  discrimination.  No  common 
carrier  shall  be  permitted  to  contract  for 
relief  from  its  common-law  liability."  At 
the  common  law,  which  obtains  in  Illinois 
as  well  as  in  this  state,  a  common  carrier 
is  liable  for  loss  of  freight  in  its  charge  oc- 
curring by  fire,  whether  or  not  caused  by  its 
own  negligence,  its  liability  being  that  of 
an  insurer.    Lawson^  Carr.  244;  Rorer,  Rail- 
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towAb,  123S;  Adams  Exp.  Co,  t.  Chtthrie,  9 
Bush,  78;  Adams  Exp,  Co.  y.  Nock,  2  Duv. 
562,  87  Am.  Dec.  610.  But  at  common  law 
it  could  limit  its  liability  for  loss  occurring 
by  fire  not  caused  by  its  negligence.  An- 
ohor  Line  y.  Dater,  68  111.  369 ;  Adams  Exp, 
Co.  V.  Haynes,  42  111.  89;  Anchor  Line  v. 
Knowles,  66  111.  150;  Merchants*  Despatch 
Tramp.  Co.  y.  Theilbar,  86  111.  71;  Mer- 
chants' Despatch  Transp,  Co.  v.  Leysor,  89 
111.  43 ;  Black  v.  Wabash,  8t.  L.  d  P,  R.  Co. 
Ill  111.  351,  53  Am.  Rep.  628;  Brovcn  y. 
Louisville  d  N.  R.  Co,  36  111.  App.  140; 
First  Nat,  Bank  v.  Lake  Erie  d  W.  R,  Co. 

65  111.  App.  21;  Illinois  C.  R,  Co.  v.  Frank- 
enherg,  54  111.  88,  5  Am.  Rep.  92;  Lawson, 
Carr.  244.  Under  §  196  of  the  Ck>nstitution 
such  contracts  can  no  longer  be  mode  in 
this  state. 

Appellee  contends  that  the  provision  of 
the  Constitution  is  the  most  emphatic  indi- 
cation possible  of  the  public  policy  of  this 
state  on  that  subject;  that  no  contract  to 
carry  freight  in  this  state  can  limit  the  com- 
mon-law liability  of  the  carrier  with  respect 
thereto,  wherever  made.  He  goes  further. 
He  insists  that  a  contract  by  a  common  car- 
rier to  carry  freight  anywhere,  even  if  made 
and  to  be  executed  entirely  out  of  this 
state,  if  liability  is  sought  to  be  enforced 
under  it  in  this  state,  cannot  be  enforced 
here;  that  the  public  policy  of  this  state  for- 
bids its  enforcement,  if  to  do  so  would  be  to 
limit  its  common-law  liability.  The  cases 
of  The  Kensington,  183  U.  S.  263.  46  L.  ed. 
190,  22  Sup.  Ct.  Rep.  102,  and  Liverpool  d 
O.  W.  Steam  Co.  v.  Phenix  Ins.  Co.  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469, 
and  Chicago,  B.  d  Q.  R.  Co.  v.  Gardiner, 
51  Neb.  70,  70  N.  W.  508,  are  cited  and 
relied  on  as  sustaining  appellee's  position. 
An  earnest  desire  to  contribute  to  the  uni- 
formity of  the  law,  as  well  as  great  respect 
for  the  eminent  courts  whose  decisions  are 
invoked,  have  led  us  to  a  careful  examina- 
tion of  the  opinions,  and  of  what  we  under- 
fttand  to  be  the  principle  controlling  them. 
In  the  case  of  The  Kensington,  183  U.  S. 
263,  46  L.  ed.  190,  22  Sup.  Ct.  Rep.  102, 
the  facts  were  these:  The  Kensington,  a 
steamer  transporting  passengers  from  Ant- 
werp to  New  York,  issued  to  a  passenger  at 
Antwerp  a  ticket  for  New  York,  which  had 
printed  on  it  stipulations  relieving  the 
steamship  company  from  certain  acts  of 
negligence  on  the  part  of  its  servants.  A 
libel  was  filed  by  the  passenger  in  a  Federal 
court  to  recover  damages  for  the  loss  of 
baggage  belonging  to  the  passenger.  The 
contract  against  liability  was  relied  on  to 
defeat  a  recovery,  and  the  laws  of  Belgium 
were  invoked  to  support  the  validity  of  the 
contract  because  it  was  made  in  Belgium, 
where  the  limitation  of  liability  of  the  car- 
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rier,  eyen  aa  against  its  own  flegligenoe,  was 
valid.     Mr!   Justice    White,    delivering   the 
opinion  of  the  court,  said:     'Testing  the 
exemptions  found  in  the  ticket  by  the  rale 
of  public  policy,  it  is  apparent  that  they 
were  void,  since  they  unequivocally  sought 
to  relieve  the  carrier  from  the  initial  duty 
of  furnishing  a  seaworthy  vessel,  for  all 
neglect  in  loading  or  stowing,  and,  indeed, 
for  any  and  every  fault  of  commission  or 
omission  on  the  part  of  the  carrier  or  his 
servants.    .    .     .    As,   however,  the  ticket 
was  finally  countersigned  in  Belgium,  and 
one  of  the  conditions  printed  on  its  face  pro- 
vides that  'all  questions  arising  hereunder 
are  to  be  settled  according  to  the  Belgium 
law,  with  reference  to  which  this  contract 
i^  made,'  it  is  insisted  that  such  law  should 
be  applied,   as  proof  was  offered   showing 
that   the   law   of   Belgium    authorized    the 
conditions.    The  contention  amounts  to  this: 
Where  a  contract  is  made  in  a  foreign  coun- 
try, to  be  executed  at  least  in  part  in  the 
United  States,  the  law  of  the  foreign  coun- 
try, either  by  its  own  force  or  in  virtue  of 
the  agreement  of  the  contracting  parties, 
must  be  enforced  by  the  courts  of  the  United 
States,  even  although  to  do  so  requires  the 
violation  of  the  public  policy  of  the  United 
States.     To   state   the   proposition    is,    we 
think,  to  answer  it.    It  is  true,  as  a  general 
rule,  that  the  lex  loci  governs,  and  it  is  also 
true  that  the  intention  of  the  parties  to  a 
contract  will  be  sought  out  and  enforced. 
But   both  these  elementary  principles    are 
subordinate  to  and  qualified  by  the  doctrine 
that  neither  by  comity  nor  by  the  will  of 
contracting   parties   can    the    public   policy 
of  a  country  be  set  at  naught.    Story,  Confl. 
L.  S§  38,  244.     ...    In  the  very  nature  of 
things,  the  premise  upon  which  this   deci- 
sion must  rest  is  controlling  here,  unless  it 
be  said  that  a  contract  made  in  a  foreign 
country,    to   be    executed    in    part    in    the 
United   States,   is  more  potential    to   over- 
throw   the    public   policy,    enforced    in    the 
courts   of   the  United   States,   than    would 
be  a  similar  contract,  validly  made,  in  one 
of  the  states  of  the  Union.    Nor  is  the  sug- 
gestion  that,   because   there   is   no   statute 
expressly    prohibiting   such    contracts,    and 
because   it   is   assumed   no   offense    against 
morality    is    committed    in    making    them, 
therefore  they   should  be   enforced   despite 
the  settled  rule  of  public  policy  to  the  con- 
trary.   Tlie  existence  of  the  rule  of  public 
policy,  not  the  ultimate  causes  upon  which 
it  may  depend,  is  the  criterion."    We  have 
quoted  thus  freely  from  the  opinion  of  the 
learned  justice,  not  only  because  it  is   the 
strongest  stateinent  of  the  general  principle 
on  which  appellee  relies  to  which  our  atten- 
tion has  been  directed,  but  also  because  we 
are  in  accord  with  it.    The  other  Supreme 


1904. 


Glbvklamd,  C,  C.  a  St.  L.  K.  Co.  y.  Dbuibk. 


«7» 


Court  ease  {Liverpool  d  O,  W,  Steam  Co.  v. 
Phenix  Ins.  Co,)  is  like  the  case  of  The 
iSenesee  [The  Kensington].  In  each  of  these 
■cases  it  is  to  be  noticed  that  the  contracts 
were  to  be  partly  performed  in  the  United 
States,  and  almost  wholly  within  their  ju- 
risdiction. In  each  of  them  the  injury  sus- 
tained, the  breach  of  the  contracts,  was 
within  the  maritime  jurisdiction  of  the 
United  States  courts,  to  wit,  upon  the  high 
seas.  The  gist  of  these  decisions  is  that 
where  parties  contract  to  be  partly  per- 
formed in  the  United  States,  and  where  the 
breach  occurs  and  the  liability  attaches 
within  their  jurisdiction,  their  courts,  in 
<N>n8truin£^  the  contract,  will  apply  to  it 
their  own  laws.  Neither  of  the  eases  goes 
so  far  as  to  say,  nor  do  we  understand  that 
they  intimate,  that  if  the  breach  of  a  valid 
■contract  made  in  a  foreign  country  had  oc- 
curred there,  and  therefore  the  liability  of 
the  carrier  had  been  initiated  and  consum- 
mated there,  the  provisions  of  the  contract 
would  not  have  been  a  good  defense  to  a 
suit  brought  upon  it  in  the  courts  of  the 
United  States,  although  such  provisions  were 
against  the  public  policy  of  the  United 
States.  The  Nebraska  case  does  not  show 
where  the  loss  occurred.  It  does  not  ap- 
pear in  its  statements  to  be  necessarily  op- 
posed to  these  views. 

The  public  policy  of  this  state  is  neces- 
sarily confined  to  the  regulation  of  its  own 
affairs  and  transactions  occurring  within  its 
sovereignty.    No  state  can  be  said  to  have 
a  public  policy  as  to  the  administration  of 
justice,  or  as  to  the  service  of  quasi-pubHc 
agencies  or  as  to  contracts  made  with  re- 
spect   diereto,  transpiring  wholly    abroad. 
The  public  policy,  of  a  state  can  no  more 
have  extraterritorial  effect  than  can  a  stat- 
ute of  the  state.     If  the  state  of  Illinois 
permits  the  making  of  contracts  by  common 
carriers  limiting  their  liability  for  loss  of 
freight  not  by  their  own  negligence,  that  is 
a  policy  of  that  sovereignty  which  cannot 
possibly  concern  the  state  of  Kentucky.  Such 
contract  made  there,  and  to  be  performed 
there,  being  valid  there,  is  the  lawful  agree- 
ment of  the  parties  to  it.    Their  minds  have 
met,  and  the  consideration  for  it  has  been 
based  upon  that  condition  and  state  of  law. 
If  one  of  the  parties  sues  in  this  state  to 
enforce  a  liability  under  such  contract,  it 
in  no  wise  involves  the  public  policy  of  this 
state  for  our  courts  to  determine  what  the 
rights  of  the  parties  were  before  they  came 
into  court,   and   to   adjudge   that   liability 
according    to    their    contract,   there   being 
nothing  immoral  in  it.    But  whether  or  not 
it  would  be  enforced  here  by  granting  af- 
firmative relief,   if  its  terms  presented   a 
complete  defense  to  the  suit  of  the  other 
party  upon  it,  that  defense  ought  to  be  al- 
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lowed.  We  know  that  there  are  freight  rail- 
roads that  traverse  both  the  states  of  Il- 
linois and  Kentucky.  A  shipment  of  freight 
contracted,  b^^n,  and  ended  in  the  state 
of  Illinois  is  the  making  and  execution  of  an 
Illinois  contract.  If  sued  there  upon  it, 
the  carrier  could  plead  its  terms  as  a  defense 
to  certain  liability  under  it.  Why  should 
the  courts  of  this  state,  if  the  complainant 
should  sue  the  carrier  here,  it  having  agents 
here  upon  whom  process  might  be  served, 
annul  a  provision  of  the  contract  that  wa» 
legal  where  made,  where  it  was  to  be  ex> 
ecuted,  and  where  it  was  executed?  In- 
stead of  enforcing  a  valid  contract  of  par- 
ties, that  would  be  to  make  a  contract  for 
them,  which  neither  had  ever  contemplated, 
and  which  possibly  one  of  them,  at  least, 
might  have  refused  to  enter  into.  When  a 
contract  of  shipment  is  made  to  be  partly 
performed  in  another  state  where  made  and 
partly  in  this  state,  the  agreement  of  the 
parties,  if  valid  where  made,  ought  to  bind 
them  as  to  all  rights  and  defenses  accruing 
under  the  contract  in  that  state,  although 
the  provision  could  not  be  binding  if  maide 
here.  But  as  to  that  part  of  the  contract 
that  is  to  be  performed  in  Kentucky,  it  will 
be  read  in  the  light  of  the  laws  and  Con- 
stitution of  this  state>  and  be  construed  and 
applied  accordingly.  It  will  be  conclusively 
presumed  that  the  parties  so  intended,  and 
that,  therefore,  the  provision  limiting  the 
carrier's  common-law  liability  was  not  in- 
tended to  apply  to  that  part  of  the  shipment 
that  was  to  be  performed  here;  for  the 
court  will  not  presume  that  the  parties  in- 
tended either  a  vain  or  illegal  thing.  That 
contracts  to  be  performed  partly  in  two 
states  will  be  construed  according  to  the 
laws  of  each  of  the  states  relating  to  the 
portions  to  be  performed  there,  respectively, 
is  sustained  in  Bishop  on  Contracts,  §  1394. 
If  shipper  and  carrier,  by  entering  into  the 
contract  beyond  this  state,  could  incorporate 
binding  provisions  in  it  limiting  the  duties 
and  liabilities  of  carriers  in  this  state  not- 
withstanding the  prohibition  of  the  Consti- 
tution, it  would  be  to  put  the  bargains  of 
individuals  above  the  organic  law,  and  to 
substitute  them  for  that  public  policy  ex- 
orcised by  the  state  for  the  best  welfare  of 
the  whole  people  as  an  organized  society. 
This  they  ought  not  and  will  not  be  permit- 
ted to  do. 

The  test  then  comes.  When  and  where  did 
the  liability  under  the  contract  before  us  oc- 
cur? It  is  admitted  and  it  is  clear  that  U  ij 
an  Illinois  contract  that  is  valid  in  that 
state,  and  that  it  was  to  be  partly  performed 
in  that  state.  While  being  so  performed,  it 
was  broken  there.  Appellee  contends  that 
the  contract  bound  the  carrier  to  deliver 
the  horses  at  the  agreed  destination,  which 
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was  in  Kentucky^  and  that  the  failure  to  de- 
liver was  the  breach  of  the  contract,  which 
occurred  in  this  state.  But  the  contract  was 
not  only  to  deliver;  it  was  also  to  safely 
carry.  It  was  broken  in  Illinois  when  the 
horses  were  killed.  A  cause  of  action  upon 
the  contract  instantly  arose.  A  suit  could 
have  been  maintained  there  that  moment 
for  its  breach.  The  agreement,  the  duty  of 
the  carrier,  its  failure,  if  it  did  fail,  and 
its  contract  immunity  from  that  cause  of 
loss  all  arose  under,  and  are  to  be  controlled 
by,  the  laws  of  Illinois.  Up  to  that  time 
there  was  not  an  incident  of  the  parties' 
agreement  or  rights  relating  thereto  that 
had  come  under  the  laws  of  Kentucky,  or 
that  the  public  policy  of  this  state  could  pos- 
sibly affect.  This  suit  is  to  enforce  those 
rights  and  liabilities  as  of  the  time  and 
place  of  their  occurrence;  not  to  change 
them. 

It  is  therefore  directed  that  the  judgment 
appealed  from  be  reversed,  and  that  the 
cause  be  returned  to  the  Circuit  Court,  with 
directions  to  enter  judgment  upon  the  first 
verdict. 


COMMONWEALTH  of  Kentucky  ew  rel 
Clifton  J.  PKATT,  Attorney  General, 
Appt., 

Terry  McGOVERN  et  ah 
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1.  That  tlie  prise  i*  to  be  eaually  di- 
vided between  the  contestants  does  not  pre- 
vent a  fight  for  which  it  is  to  be  awarded 
from  being  a  prise  fight. 

S.  Tlie  use  of  slores  im  a  prise  flslit 
does  not  make  the  combat  any  less  an  offense 
In  the  eyes  of  the  law. 

8.  A  eonrt  of  eqaity  majr,  at  tlie  suit  of 
tlie  state,  eajoia  a  property  ovraer 
from  permitting  a  prise  flfflit  there 
under  statutes  making  such  permission  a  mis- 
demeanor, and  making  it  the  duty  of  all 
judges  of  courts  to  prevent  and  suppress 
prize  fights,  for  which  purpose  they  may 
"exercise  all  the  powers  vested  in  them  for 
the  prevention  of  crimes  and  misdemeanors.*' 

4.  The  use  of  laad  or  a  bnildiagr  for  tlie 
maintenance  of  prise  flslitB  Is  a  public 
nuisance. 

iPaynter,  Barker,  and  Hunn,  J  J,,  dissent.) 
(June  20,  1908.) 

APPEAL  hy  relator  from  a  judgment  of 
the   Chancery  Division   of  the   Circuit 

NoTB. — As  to  Injunction  against  prize  fight, 
see  also,  in  this  series,  Columbian  Athletic  Club 
T.  State,  28  L.  R.  A.  727. 

For  prize  fighting  as  a  crime,  see  Seville  y. 
State,  15  L.  R.  A.  516,  and  note;  also  People  t. 
Taylor,  21  L.  R.  A.  287,  and  State  r.  Olympic 
Club,  24  L.  R.  A.  452. 
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Court  for  Jefferson  County  dismissing  a  bil> 
filed  to  restrain  a  prize  fight.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Clifton  J.  Pratt,  Attorney  Gen- 
eral, Bennett  H.  Tonns,  K.  1^  Stone, 
David  W.  Fnirleis]^  and  Helm  Bmee, 
for  appellant: 

A  prize  fight  was  contemplated. 

Ky.  Stat.  SS  1284r-1289;  Seville  t.  StatCr 
49  Ohio  St.  117,  15  L.  R.  A.  516,  30  N.  E. 
624;  Sullivan  v.  State,  67  Miss.  352,  7  So. 
276 ;  State  v.  Purtell,  56  Kan.  482,  43  Pac 
782;.  State  v.  Olympic  Club,  47  La.  Ann. 
1095,  17  So.  600. 

The  remedy  is  by  injunction. 

2  Story,  Eq.  $  921 :  Wood,  Nuisances,  3d 
ed.  S  68;  Ohio  v.  Uobart,  MS.  Op.  by  Judge 
Hollister  of  Cincinnati ;  Cincinnati  R.  Co.  t. 
Com.  80  Ky.  139;  Mugler  v.  Kansas,  123  U. 
S.  672,  31  L.  ed.  214,  8  Sup.  Ct.  Rep.  273; 
Atty.  Gen,  ▼.  Jamaica  Pond  Aqueduct  Corp. 
133  Mass.  361;  Re  Debs,  158  U.  S.  592,  39 
L.  ed.  1106,  15  Sup.  Ct.  Rep.  900;  Colum- 
bian A  thlotio  Club  V.  State,  143  Ind.  98,  2S 
L.  R.  A.  727,  52  Am.  St.  Rep.  407,  40  N.  E. 
017;  State  v.  Olympic  Club,  47  La.  Ann. 
1095,  17  So.  600. 

Messrs.  Foreht  ft  Field  and  O'Neal  Sk 
O'Neal,  with  Messrs.  Dodd  *  Dodd  and 
Xohn,  Baird,  *  Spindle,  for  appellees: 

The  jurisdiction  of  a  court  of  equity  ex- 
ists at  the  suit  of  the  commonwe«dth  only^ 
to  prevent  a  nuisance  that  threatens  prop- 
erty or  property  rights,  or  civil  rights  of  a 
property  or  pecuniary  value  or  nature;  and 
the  remedy  or  prevention  of  merely  crim- 
inal acts,  or  acts  which  amount  merely  to  a> 
moral  nuisance  if  consummated,  are  rele- 
gated entirely  to  the  common-law  courts  ad- 
ministering criminal  laws. 

Cohen  v.  Virginia,  6  Wheat.  399,  6  L.  ed. 
290;  Frants  v.  Broum,  17  Serg.  &  R.  292;  2 
Bl.  Com.  *395;  People  v.  Condon,  102  III. 
App.  449 ;  Austria  v.  Day,  3  De  G.  F.  &  J. 
217;  Springhead  Spinning  Co.  v.  Riley,  L. 
R.  6  Eq.  659;  1  Waterman's  Eden,  Inj.  24; 
Joyce,  Laj.  99;  Kerr,  Inj.  1;  Atty.  Gen,  v. 
Utica  Tns.  Co.  2  Johns.  Ch.  371. 

The  chancellor  has  no  discretion  where- 
his  jurisdiction  does  not  touch  the  subject- 
matter  of  the  action. 

Bond  v.  Hopkins,  1  Sch.  &  Lef.  429, 
Appx.;  Haywood  v.  Cope,  26  Beav.  151; 
Slieridan  v.  Colvin,  78  111.  247;  World's 
Columbian  Exposition  v.  United  States,  6  C. 
C.  A.  58,  18  U.  S.  App.  42,  56  Fed.  654; 
Cope  V.  District  Fair  Asso.  99  111.  489,  39 
Am.  Rep.  30;  State  v.  O'Leary,  165  Ind. 
526,  52  L.  R.  A.  299,  58  N.  E.  703;  State  v. 
Patterson,  14  Tex.  Civ.  App.  466,  37  8.  W. 
478;  Ocean  City  Asso.  v.  Schurch,  67  N.  J, 
>:q.  268,  41  Atl.  914;  Ti^e  v.  Schneidt,  99 
Wis.  201,  74  N.  W.  798 ;  Sparhawk  v.  Union 
Pass,  R,  Co.  54  Pa.  423;  Atty.  Qen,  y.  Skef^ 
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field  Oaa  Consumers*  Co,  3  De  G.  M.  &  G. 
304. 

Equity  has  no  jurisdiction  to  restrain  the 
oonunission  of  crimes,  or  to  enforce  moral 
obligations  and  the  performance  of  moral 
duties. 

1  High,  Inj.  3d  ed.  $20;  1  Spelling,  Inj. 
2d  ed.  S  24;  Kerr,  Inj.  pp.  1,  2;  Fletcher  v. 
Tuttle,  151  111.  41,  25  L.  R.  A.  146,  42  Am. 
St.  Rep.  220,  37  N.  £.  683;  Re  Satcyer,  124 
U.  S.  209,  31  L.  ed.  405,  8  Sup.  Ct.  Kep. 
482;  Giles  v.  Harris,  189  U.  S.  475,  47  L. 
ed.  909,  23  Sup.  Ct.  Rep.  639;  Re  Debs,  158 
U.  S.  593,  39  L.  ed.  1105,  15  Sup.  Ct.  Rep. 
900;  }feaf  v.  Palmer,  103  Ky.  496,  41  L.  R. 
A.  219,  45  S.  W.  506 ;  Caille  Co.  v.  Haager, 

20  Ey.  L.  Rep.  1889,  50  S.  W.  244 ;  State  ex 
rel.  Kenamore  v.  Wood,  155  Mo.  425,  48  L. 
R.  A.  596,  56  S.  W.  474;  People  ex  rel. 
I/Abhe  V.  DistHct  Court,  26  Colo.  386,  46  L. 
R.  A.  850,  58  Pac.  604;  State  v.  Patterson, 
14  Tex.  Civ.  App.  465,  37  S.  W.  478 ;  State 
ex  reL  Circuit  Attorney  y.  Uhrig,  14  Mo. 
App.  413;  State  ex  rel.  Wood  v.  Bchweick- 
ardt,  109  Mo.  618,  19  S.  W.  47;  State  v. 
O'Leary,  155  Ind.  526,  52  L.  R.  A.  299,  58 
N.  E.  703;  Sparhawk  r.  Union  Pass  R.  Co. 
54  P&.  402;  Moses  t.  Mobile,  52  Ala.  198; 
Crighton  v.  Dahtner,  70  Miss.  602,  21  L.  R. 
A.  84,  35  Am.  St  Rep.  666,  13  So.  237; 
Corliss  Y.  F.  W.  Walker  Co.  31  L.  R.  A.  283, 
57  Fed.  435;  16  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  363;  11  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  195 ;  Atty.  Oen.  ▼.  Vtica  Ins.  Co.  2  Johns. 
Ch.  37  L 

In  every  state  where  a  eourt  of  equity  has 
assumed  jurisdiction  to  enjoin  a  moral 
nuisance,  such  as  the  keeping  of  a  tippling 
house,  it  has  been  bv  virtue  of  a  statute 
specifically  conferring  such  jurisdiction  on 
a  court  of  equity. 

Carleton  v.  Rugg,  149  Mass.  550,  5  L.  R. 
A.  199,  14  Am.  St.  Rep.  446,  22  N.  E.  55; 
State  ex  rel.  Rhodes  v.  Saunders,  66  N.  H. 
39,  18  L.  R.  A.  646,  25  Atl.  588;  Mugler  v. 
Kansas,  123  U.  S.  672,  31  L.  ed.  214,  8  Sup. 
Ct.  Rep.  273. 

When  the  injury  complained  of  is  not,  per 
M,  a  nuisance,  but  may  or  may  not  become 
so,  according  to  circumstances,  and  when  it 
is  uncertain,  indefinite,  or  contingent,  or 
productive  of  only  possible  injury,  equity 
will  not  interfere. 

High,  Inj.  S  742;  Marrs  v.  Fiddler,  24 
Ky.  Lu  Rep.  722,  69  S.  W.  953;  Albany 
Christian  Church  v.  Wilbom,  112  Ky.  507, 
66  S.  W.  285;  Pfingst  v.  Senn,  94  Ky.  556, 

21  L.  R.  A.  569,  23  S.  W.  368. 

Where  the  statute  creates  an  offense,  and 
prescribes  a  penalty  or  remedy,  the  remedy 
or  penalty  so  prescribed  is  exclusive  of  all 
others. 

Johnston  v.  Louisville,  11  Bush,  533; 
So¥>le  Mfp.  Co.  V.  Bernard,  100  Ky.  663,  39 
S6L.  R.  A. 


S.  W.  239;  Maddox  v.  Fox,  8  Bush,  402; 
Russell  V.  Muldraugh's  BUI,  C.  &  C.  Tump^ 
Road  Co.  13  Bush,  307 ;  16  Am.  &,  Eng.  Enc 
Law,  2d  ed.  p.  354;  Louisville  A  N.  R.  Co. 
V.  Com.  24  Ky.  L.  Rep.  1593,  71  S.  W.  910; 
Bishop,  Statutory  Crimes,  250;  Renwiek  v. 
Morris,  7  Hill,  576;  Henniker  v.  Contoocook 
Valley  R.  Co.  29  N.  H.  146;  King  v.  Wat- 
son,  2  Ld.  Raym.  991;  Com.  v.  Sujift  Run 
Gap  Tump.  Co.  2  Va.  Cas.  361 ;  Kneedler  v. 
Lane,  3  Grant,  Cas.  465;  Com,  v.  Watts,  84 
Ky.  537,  2  S.  W.  123. 

When  a  sovereign  becomes  a  party,  its  po- 
sition  in  court  is  not  different  from  that  of 
a  private  person. 

State  V.  Patterson,  14  Tex.  Civ.  App.  465, 
37  S.  W.  478 ;  People  ex  rel.  UAbbe  v.  Dis- 
trict Court,  26  Colo.  386,  46  L.  R.  A.  860,  68< 
Pac.  604;  People  v.  Condon,  102  111.  App. 
449 ;  People  v.  Canal  Board,  55  N.  Y.  390. 

A  prize  fight  is  not  a  public  nuisance. 

Com.  V.  Bessler,  97  Ky.  498,  30  S.  W. 
1012. 

The  McGovem-Corbett  contest  contem- 
plated was  not  a  prize  fight. 

All  of  the  dictionaries  and  all  of  the- 
courts,  when  they  were  called  upon,  have  de- 
fined a  prisse  fight  co  nomine  to  be  a  fight  for 
a  bet,  wager,  or  stake,  just  as  the  legislature 
of  Kentucky  has  defined  it. 

Webster  Diet.;  Century  Diet.;  People  v.. 
Taylor,  96  Mich.  576,  21  L.  R.  A.  288,  56  K. 
W.  27;  Seville  v.  State,  49  Ohio  St.  117,  1& 
L.  R.  A.  516,  30  N.  E.  621 ;  Com.  v.  Barrett, 
108  Mass.  302;  People  v.  Floss,  27  N.  Y.  S. 
R.  225,  7  N.  Y.  Supp.  504 ;  State  v.  Patton, 
159  Ind.  248,  64  N.  E.  850. 

Settle,  J.,  delivered  the  opinion  of  the- 
court: 

This  equitable  action  was  instituted  in  the 
Jefferson  circuit  court,  common  pleas  divi- 
sion, by  the  appellant,  the  commonwealth  of 
Kentucky,  on  relation  of  the  attorney  gen- 
eral, against  the  appellees,  Terry  McGovern 
and  others,  to  prevent  the  holding  of  a  prize- 
fight advertised  to  take  place  on  the  22d  day 
of  September,  1902,  in  the  Auditorium,  a 
large  theatre  situated  in  the  dty  of  Louis- 
ville. Terry  McGovern  and  Young  Corbett 
were  to  be  the  combatants,  and  their  man- 
agers and  the  owner  of  the  Auditorium  were 
made  parties  to  the  action. 

It  is  averred  in  the  petition,  in  substance, 
that  the  prize  fight  was  to  be  given  under 
the  auspices  of  the  Southern  Athletic  Club 
of  which  the  appellee  Robert  Gray  is  the 
sole  stockholder  and  manager;  that  the 
Auditorium  has  a  seating  capacity  of  4,000, 
and  that  the  prices  of  tickets  for  admission 
into  that  building  to  witness  the  prize  fight 
vary  from  $5  to  $20  a  seat;  that  the  fight 
was  to  take  place  according  to  the  Marquis 
■if  Queensbury  rules,  and  the  fighters  were 
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to  receive  10.000  between  them.  It  is  further 
averred  that  the  prize  tight,  if  allowed  to 
take  place,  would  bring  to  the  city  of  Louis- 
ville a  great  number  of  sporting  men,  dis- 
orderly persons,  and  criminals,  and  that  the 
persons  so  drawn  to  the  city  would  consti- 
tute a  lawless,  turbulent,  and  dangerous  as- 
sembly of  many  thousands  of  people,  and 
would  produce  breaches  of  the  peace  and 
other  violations  of  the  law%  which  would 
have  a  demoralizing  effect  upon  the  good  or- 
der and  well-being  of  the  community,  and 
produce  a  public  nuisance.  It  is  also 
averred  that  a  criminal  prosecution  of  the 
principals  and  others  connected  with  them 
would  not  prevent  the  great  injury  that 
would  be  done  to  the  people  of  the  state  by 
holding  the  prize  fight  within  lis  bounds, 
and,  finally,  that  the  commonwealth  has  no 
adequate  remedy  at  law  for  the  injury  which 
would  result  to  the  public  welfare,  if  the 
prize  fight  were  allowed  to  be  held.  Answer 
was  filed  by  the  appellees,  traversing  the  al- 
legations of  the  petition. 

Thereafter,  upon  the  pleadings  and  proof, 
in  the  form  of  affidavits  and  depositions,  the 
judge  of  the  court  in  which  the  action  was 
then  pending  issued  a  temporary  restraining 
order  against  appellees,  and  upon  the  day 
following  its  issuance  a  motion  was  made  by 
the  appellees  before  one  of  the  judges  of 
this  court  to  dissolve  the  restraining  order, 
and  that  judge  and  five  of  his  associates, 
members  of  this  court  whom  he  called  in 
consultation,  rendered  the  following  opin- 
ion: 

"This  motion  was  made  before  the  chief 
justice,  who,  by  consent  of  the  applicants, 
transferred  the  hearing  of  the  motion  to 
Judge  White,  who  invited  the  whole  court, 
except  Judge  Paynter  (absent),  to  hear  the 
application  with  him.  The  majority  of  the 
•court  who  h^ard  the  application  to  dissolve 
the  injunction  of  Judge  Field  are  of  the 
opinion  that  the  contest  which  has  been  en- 
joined is  a  prize  fight,  and  that  it  is  not  ma- 
terial whether  the  victor  in  the  contest  is  to 
receive  more  of  the  reward  offered  than  the 
vanquished.  The  court  is  divided  equally 
upon  the  question  of  whether  the  chancellor 
has  preventive  power  under  the  Kentucky 
statutes  to  restrain  the  holding  of  such  con- 
test; Chief  Justice  GuflFy  and  Judges  White 
and  Bumam  holding  in  the  negative,  and 
Judges  Du  Relle,  Hobson,  and  O'Rear  hold- 
ing the  affirmative.  The  motion  to  dissolve 
is  therefore  denied." 

After  the  foregoing  action  by  this  court, 
the  case  was  submitted  upon  the  pleadings 
and  proof  to  the  judge  of  the  chancery  divi- 
sion, No.  2,  Jefferson  circuit  court,  for  trial, 
who  rendered  judgment  dismissing  the  peti- 
tion. Appellant  complains  of  that  judg- 
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ment,  and  has  brought  the  case  by  appeal  to 
this  court  for  review. 

So  one  can  doubt  that  the  contest  between 
appellees  McGovern  and  Corbett,  if  it  had 
taken  place  as  advertised,  would  have  been 
a  fight.  Indeed,  it  is  clear  from  the  evi- 
dence furnished  by  the  record  that  the  fight 
between  these  men  was  to  be  one  of  unusual 
endurance  and  extreme  brutality,  a  very 
feast  of  blood,  to  be  enjoyed  to  the  full  by 
the  thousands  who  were  expected  to  witness 
it.  From  the  mass  of  testimony  in  r^ard 
to  the  bloody  character  of  such  contests 
found  in  the  record  we  have  but  to  mention 
the  following: 

Lambertson,  the  sporting  editor  of  a  Cin- 
cinnati newspaper,  in  describing  a  fight  of 
this  kind  which  he  witnessed  at  the  Audito- 
rium, said  it  appeared  to  him  the  men  were 
"hitting  each  other  just  as  hard  as  they 
could." 

Harris,  the  manager  of  McGovern,  in 
speaking  of  his  manner  of  fighting,  says: 
'There  is  'no  make-believe'  about  it;  that, 
when  he  goes  into  a  contest  of  this  kind,  he 
'goes  in  to  win ;'  that  he  strikes  'just  as  hard 
as  he  can;'  and  that  this  is  the  way  with 
every  such  contest,  unless  it  is  a  'fake.' " 

Gearhart,  a  professor  of  boxing  in  the  city 
of  Louisville,  testified  that  he  had  seen  a 
great  many  contests  under  the  Marquis  of 
Queensbury  rules,  and  that  they  are  brutal ; 
and,  upon  being  asked  if  it  was  customary 
for  the  contestants  to  try  to  knock  each 
other  out  in  such  contests,  he  said:  "The 
contestants  do  generally,  if  they  are  fighting 
under  the  Marquis  of  Queensbury  rules,  en- 
deavor to  knock  each  other  out,  because,  if 
they  succeed  in  doing  that  (that  is,  in 
knocking  their  opponent  down,  so  that  he  is 
unable  to  get  on  his  feet  in  ten  seconds),  in 
that  way  they  will  get  the  decision.  Henoe, 
they  always  endeavor  to  do  that,  if  they  are 
'fighting  on  the  square,'  in  sporting  par- 
lance." Upon  being  further  asked  if  the 
sports  would  regard  it  a  square  contest  if 
the  opponents  did  not  use  their  best  endeav- 
or to  knock  each  other  out,  he  answered: 
**No,  that  would  be  considered  a  'fake.' " 

A  physician.  Dr.  Gossett,  testified  to  hav- 
ing professionally  attended  a  man  named 
Handier,  after  his  fight  with  Bill  Harrahan 
at  the  Auditorium  in  November,  1901,  and 
of  his  condition  said:  "His  upper  lip  was 
cut  in  two  places,— -one  side  dear  through  to 
the  teeth,  completely  severed,  and  the  other 
side  was  nearly  through.  His  upper  lip  was 
swollen  about  three  or  four  times  its  normal 
thickness,  and  one  eye  completely  closed  and 
swollen  very  much.  Both  lids  were  swollen 
about  an  inch  in  thickness,  due  to  the  extra- 
vasation of  blood.  He  could  not  open  one  of 
his  eyes.  The  other  was  very  nearly  as  bad. 
He  had  a  cut  over  one  eye,  iU)out  an  inch 
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and  a  half  in  length,  in  which  we  had  to 
take  three  or  four  sutures.  We  took  six  or 
«igfat  sutures  in  his  lip.  His  face  was  very 
much  bruised;  looked  like  a  piece  of  raw 
tteL  Blood  was  oozing  from  different  parts 
of  it.  .  .  .  When  I  first  saw  him,  the 
feeling  I  had  was  of  sickening  disgust." 

.\nother  witness,  Mr.  Lewis  Humphrey, 
testified  that  he  saw  the  fight  between  Ryan 
and  West  for  the  chanfpionship  of  tdie  mid- 
dle-weights of  the  United  States,  which  oc- 
curred in  the  Auditorium  in  the  city  of 
Loaisville  on  March  4,  1901.  They  fought 
with  5-ounce  gloves  and  under  the  Marquis 
of  Queensbury  rules.  The  fight  was  under 
the  auspices  of  the  Southern  Athletic  Club, 
of  whidi  the  appellee  Robert  C.  Gray  was 
then,  as  now,  the  manager,. and  some  of  the 
«ity  police  were  present.  The  fight  is  thus 
;a«phically  described  by  the  witness:  ^'I 
saw  this  fight  from  beginning  to  end,  being 
very  dose  up  to  the  ring,  where  I  could 
very  distinctly  see  both  contestants  during 
the  whole  fight.  Th^  were  dressed  in  the 
manner  whidi  is  universally  customary  with 
prize  fighters,  being  stripped  to  the  waist. 
They  started  into  the  fight  in  the  usual 
manner,  by  shaking  hands  in  the  center  of 
the  ring,  and  then  b^an  to  fight  each  other 
-vvith  their  fists,  using  and  manifestly  exert- 
\ng  all  of  their  physical  strength  in  the 
blows  delivered  against  each  other.  It  was 
an  extremely  vscious  fight,  and  the  physical 
pnnishment  of  each  of  the  contestants  was 
very  great.  West  was  the  greatest  sufferer. 
His  nose  was  split  early  in  the  fight,  so  it 
hnng  In  two  pcrtions.  Midway  in  the  con- 
test he  was  so  covered  with  blood  that  above 
the  waist  it  was  difficult  to  see  the  white 
skin.  The  gloves  on  the  hands  of  his  op- 
ponent, Ryan,  became  fairly  soggy  with 
l)lood  from  striking  the  face  of  West.  West 
showed  the  greatest  endurance,  and  although 
at  least  half  a  dozen  times  it  appeared  as  if 
he  would  faint,  he  remained  in  the  ring  un- 
til the  dose  of  the  seventeenth  round.  Dur- 
ing this  time  he  was  several  times  knocked 
to  the  floor,  and  barely  managed  to  rise  be- 
fore the  count  of  ten.  At  the  end  of  the 
"seventeenth  round  he  took  a  seat  in  the  cor- 
ner, and  was  in  such  a  dazed  and  weakened 
-condition  that,  after  consultation  with  his 
wconds,  the  referee  declared  him  unable  to 
no  further,  and  awarded  the  fight  to  Ryan. 
During  the  fight  Ryan  resorted  to  what  is 
known  as  'chopping  tactics,'  and  cut  and 
liruiaed  West  in  innumerable  places  about 
the  entire  face  and  head;  also  striking  him 
in  the  body,  raising  very  perceptible  bruises. 
Kyan  was  himself  badly  cut  about  the  face, 
and  one  of  his  eyebrows  split.  He  bled  very 
freely,  and  the  attention  of  his  seconds  be- 
tween the  rounds  was  almost  entire! v  taken 
tip  with  removing  the  blood  from  his  face 
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and  body.  A  large  quantity  of  blood  cov- 
ered the  floor  on  which  they  were  fighting, 
making  it  at  several  places  very  slippery." 

The  combats  described  by  the  witnesses 
were  conducted  according  to  the  Marquis  of 
Queensbury  rules.  It  is  admitted  that  the 
prize  fight,  to  prevent  which  the  injunction 
in  this  case  was  sought,  was  to  be  fought 
under  the  same  rules.  A  copy  of  these  rules 
is  made  a  part  of  the  record  in  this  case,  and 
we  here  quote  from  that  copy  the  following: 

"Sixth.  When  the  contestant  has  fallen  to 
the  ring  fioor  through  the  medium  of  a  blow 
or  weakness,  he  must  arise,  unassisted,  with- 
in a  period  of  ten  seconds.  His  opponent 
must  meanwhile  retire  to  his  comer,  and  not 
resume  fighting  until  the  fallen  man  has  re- 
gained his  feet.  Should  the  latter  fail  to 
recommence  the  battle  within  the  specified 
tea  seconds,  the  referee  shall  award  the  vic- 
tory to  the  other  contestant.  When  a  con- 
testant is  on  the  floor,  the  count  shall  be 
made  by  the  offidal  timer  of  the  club,  either 
from  an  electric  clodc  or  his  watch.  He 
shall  call  off  each  second  by  striking  the 
gong. 

"Seventh.  A  contestant,  on  one  knee,  or 
hanging  on  the  ropes  in  a  helpless  condition 
with  his  toes  off  the  floor,  shall  be  consid- 
ered down,  and,  if  struck  while  in  that  posi- 
tion, must  be  awarded  the  decision  by  the 
referee." 

The  brutal  frankness  of  the  language  con- 
tained in  these  rules  manifests,  without  the 
aid  of  extrinsic  evidence,  the  character  of 
the  fighting  provided  for  therein,  and  the 
cruelty  of  the  punishment  that  may  be  in- 
flicted thereunder. 

The  fact  that  the  reward  in  this  case  was 
to  be  equally  divided  between  the  combat- 
ants cannot  legalize  the  transaction.  As 
wdl  said  by  counsel  for  appellant,  to  hold 
that  the  statute  against  prize  fighting  covers 
only  the  case  where  the  reward  is  unequally 
divided  would  be  to  say  that  the  statute 
does  not  prohibit  the  brutal  and  debauching 
public  exhibition,  but  does  prohibit  a  great- 
er reward  being  given  to  one  than  to  the 
other  combatant.  It  would  be  absurd  to 
place  such  a  construction  upon  the  purpose 
and  object  of  the  statute,  and  certainly  there 
is  nothing  in  its  language  that  warrants  the 
condusion  that  it  was  enacted  to  prevent 
discrimination  between  the  victor  and  the 
vanquished.  "The  evil  designed  to  be  rem- 
edied by  the  statute  is  that  class  of  brutal 
exhibitions,  for  giving  which  considerable 
sums  of  money  were  paid,  and  we  do  not 
think  the  statute  can  be  evaded  by  reward- 
ing the  unsuccessful,  as  well  as  the  success- 
ful, combatant."  State  v.  Purtell,  56  Kan. 
483,  43  Pac.  783. 

Nor  will  the  use  of  gloves  by  the  combat- 
ants in  a  prize-fight  make  such  a  combat  any 
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less  an  offense  in  the  eyes  of  the  law.  The 
supreme  court  of  Ijouisiana  in  the  case  of 
State  ▼.  Olympic  Club,  47  La.  Ann.  1095,  17 
So.  599,  said  of  such  a  contest  as  the  one  un- 
der consideration:  "The  glove  contests  per- 
mitted in  defendant's  club  are  advertised  ex- 
tensively and  are  generally  known  as  prize 
fights.  The  fighters  are  under  contract  with 
each  other,  with  the  club,  and  under  obliga- 
tions to  spectators  and  betters,  to  fight  to  a 
finish;  that  is,  usually  until  there  is  what 
is  called  a  'knock-out.'  There  can  be  no  rea- 
solvable  objection  to  boxing  as  ordinarily  un- 
derstood. It  is  manly,  healthful,  and  vig- 
orous training,  and  encouraged  in  some  of 
our  most  respectable  institutions ;  and  inter- 
ference with  it  by  legislative  power  would 
be  a  great  stretch  of  authority,  bordering 
upon  an  infringement  of  personal  liberty. 
And  even  boxing  without  gloves  for  a  dis- 
play of  skill  and  for  pastime,  when  there  is 
no  breach  of  the  'peace,  and  no  intentional 
injury  to  the  person,  cannot  be  considered  as 
embraced  within  the  statute.  But  in  a  prize 
contest  for  a  purse,  with  or  without  gloves, 
there  is,  despite  the  customary  shaking  of 
hands  and  the  preliminary  courtesies  be- 
tween the  combatants,  an  intention  to  do  an 
injury,  and  to  break  the  public  peace.  The 
contest  is  directly  within  the  spirit,  if  not 
the  exact  definition,  of  an  assault.  In  such 
a  contest  there  cannot  be  an  absence  of  in- 
tention to  do  an  injury,  for  the  purpose  of 
the  contest  is  to  subdue  an  opponent  by 
knocking  him  senseless,  or  so  injure  him 
that  he  cannot,  within  a  given  time,  eon- 
tinue  the  fight." 

A  fight  between  McGovern  and  Corbett 
would  necessarily  be  one  of  the  bloodiest  of 
its  kind,  for  the  large  money  reward,  and 
the  more  highly  prized  championship  at 
stake,  would  furnish  every  incentive  to  fire 
the  courage  and  enlist  all  the  physical  pow- 
ers of  the  combatants.  Blood  would  dow, 
and  fiesh  be  bruised  and  mangled,  to  the 
delight  of  the  multitude  of  spectators  pres- 
ent, whose  applause  would  doubtless  equal 
that  of  the  Rcouaii  populace  for  the  victori- 
ous gladiator,  as,  standing  over  his  prostrate 
foe,  he  awaited  the  turn  of  the  Emperor's 
thumb  that'  he  might  know  whether  to  slay 
or  spare  his  victim.  But  we  will  not  con- 
sume further  time  upon  this  branch  of  the 
case ;  for,  whatever  else  may  be  in  doubt,  we 
take  it  there  is  no  escape  from  the  conclu- 
sion that  the  combat  between  McGovern  and 
Corbett  would  have  been  a  prize  fight,  if 
conducted  as  advertised. 

It  now  remains  to  be  seen  whether  a  court 
of  equity  has  jurisdiction  to  prevent  by  in- 
junction a  prize  fight.  Ky.  Stat.  1899,  §§ 
1284-1288,  inclusive,  prohibit  prize  fighting, 
make  it  a  felony  to  engage  in  prize  fight- 
ing, a  misdemeanor  to  aid  or  abet  in  bring- ' 
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ing  on  a  prize  fight,  or  to  bet  on  or  volunta- 
rily witness  such  a  fight,  and  also  a  misde- 
meanor for  anyone  to  permit  the  use  ol  his- 
lands  for  a  prize  fight. 

Section  1289:  "It  shall  be  the  duty  of  all 
judges  of  courts,  justices  of  the  peace,  may- 
ors of  cities,  trustees  of  towns,  and  other 
conservators  of  the  peace,  all  sheriffs,  con- 
stables, marshals,  and  other  public  officers, 
on  being  informed,  or  having  reas<m  of  their 
own  knowledge  to  believe,  that  such  a  fight 
is  about  to  take  place,  or  that  there  is  train- 
ing or  preparation  in  any  place,  within  their 
jurisdiction,  for  such  fight,  to  suppress  and 
prevent  the  same ;  and  for  this  purpose  they 
shall  arrest  the  offending  parties,  or  have- 
them  arrested,  or  hold  them  to  security  for 
their  good  behavior,  and  also  commit  them 
to  prison,  if  they  do  not  give  bail  for  their 
appearance  at  the  next  circuit  court  to  an- 
swer the  charge;  and,  in  order  to  suppress 
and  prevent  the  same,  they  shall  exercise  all 
the  powers  vested  in  them  for  the  prevention' 
of  crimes  and  misdemeanors ;  and  any  officer 
having  such  knowledge  or  information,  who* 
shall  wilfully  neglect  or  fail  to  execute  the 
duties  required  of  him  in  this  section,  shall 
be  fined  in  the  sum  of  $500.00,  and  shall 
forfeit  his  office." 

We  are  told  by  Judge  Story,  in  his  excel* 
lent  woric  on  Equity  Jurisprudence  (vol.  2. 
S   921 ) :     *'In   regard  to  public  nuisances,, 
the  jurisdiction  of  courts  of  equity  seems  to> 
be  of  a  very  ancient  date,  and  has  been  dis- 
tinctly traced  back  to  the  reign  of  Queen 
Elizabeth.    The   jurisdiction   is   applicable^ 
not   only   to   public  nuisances,   strictly  so- 
called,  but  also  to  purprestures  upon  publi<y 
rights  and  property."    Again,  in  S  924,  it  ia 
said  by  the  same  author:     "The  ground  of 
this  jurisdiction  of  courts  of  equity  in  cases 
of  purpresture,  as  well  as  of  public  nuisan- 
ces, undoubtedly  is  their  ability  to  give  a 
more  complete  and  perfect  remedy  than  is 
attainable  at  law,  in  order  to  prevent  irrepa- 
rable mischief,  and  also  to  suppress  oppres- 
sive and  vexatious  litigations."    Continuing- 
the  discussion,  the  learned  writer  announces 
further  that  "the  courts  [of  equity]  can  not 
only  prevent  nuisances  that  are  threatened, 
and  before  irreparable  mischief  ensues,  but 
arrest  and  abate  those  in  progress,  and  by 
perpetual    injunction     protect    the    public 
against  them  in  the  future;  whereas  courts 
of  law  can  only  reach  existing  nuisances, 
leaving  future  acts  to  be  the  subject  of  new 
prosecutions  or  proceedings.    This  is  a  sal- 
utary jurisdiction,  especially  where  a  nui- 
sance affects  the  health,  morals,  or  safety 
of  the  community.    Though  not  frequently 
exercised,  the  power  imdoubtedly  exists  in 
courts  of  equity  thus  to  protect  the  public* 
against  injury." 

In  3  Pcmieroy's  Equity,  S  1349,  it  is  said: 
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*A  court  of  equity  has  jurisdiction  to  re- 
straln  existing  or  threatened  public  nui- 
sances by  injunction  at  the  suit  of  the  attor- 
ney gmeral  in  England,  and  at  the  suit  of 
the  state  or  the  people,  or  municipality,  or 
some  proper  officer  representing  the  oommon- 
Mpealtb,  in  this  country/' 

In  21  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  703, 
it  is  likewise  said :  "A  court  of  equity  has 
diiscretioiiary  jurisdiction  to  enjoin  the  cre- 
ation or  erection  of  either  a  public  or  a  pri- 
vate nuisance  or  a  purpresture.  This  juris- 
diction is  founded  upon  the  ability  of  equity 
to  prevent  irreparable  mischief  and  vexa- 
tious litigation,  and  to  furnish  a  more  com- 
plete remedy  than  can  be  had  at  law.  The 
remedy  by  indictment  for  a  public  nuisance 
is  not  an  adequate  remedy  at  law  preclud- 
ing the  remedy  by  injunction;  nor  is  the 
right  of  a  private  person  to  call  upon  the 
public  authorities  to  abate  a  public  nui- 
sance, after  its  erection,  such  a  remedy." 

In  Atiy.  Oen,  v.  Jamaica  Pond  Aqueduct 
Corp.  133  Mass.  361,  an  injunction  was 
granted  to  restrain  the  lowering  of  the  wa- 
ters of  a  pond,  on  the  ground  that  it  would 
be  injurious  to  the  public  health.  In  con- 
cluding its  opinion,  the  court  said:  "In- 
deed, it  may  be  affirmed  that  in  no  well  con- 
sidered case  has  the  power  of  a  court  of 
equity  to  interfere  by  injunction  in  cases  of 
public  nuisances  been  denied :  the  only  denial 
being  that  of  a  necessity  for  exercise  of  that 
jurisdiction  under  the  circumstances  of  the 
particular  case." 

In  Mugler  v.  Kansas,  123  U.  S.  672,  31  L. 
«d.  214,  8  Sup.  Ct.  Rep.  273,  suit  was 
brought  by  the  state  to  enjoin  the  operation 
of  a  distillery,  which  was  forbidden  by  its 
laws  on  the  ground  that  it  was  a  public  nui- 
sance, injurious  to  the  morals  of  the  com- 
munity. The  court,  after  referring  to  the 
rule  herein  quoted  from  Story's  Equity, 
adopted  it  without  reservation.  The  same 
doctrine  is  adhered  to  in  People  v.  8t. 
Louis,  10  111.  351,  48  Am.  Dec.  339.  and 
Atty.  Oen.  v.  Chicago  <£•  N,  W.  R,  Co.  35 
Wis.  425. 

We  find  by  the  foregoing  authorities  that 
the  jurisdiction  of  courts  of  equity  to  pre- 
vent and  suppress  nuisances,  especially  such 
as  affect  the  public  health,  morals,  or  safety, 
is  of  ancient  date,  though  in  Kentucky  this 
power  has  been  somewhat  restricted  in  its 
application,  t^^hile  the  writ  of  injunction 
may  not  be  employed  to  prevent  the  commis- 
sion of  crime,  as  such,  we  see  no  reason  why 
it  may  not  be  resorted  to  to  prevent  the  use 
of  real  property  for  the  holding  of  a  prize 
light.  Indeed,  we  think  the  use  of  the  in- 
junction for  this  purpose  is  not  only  per- 
missible, but  required  by  the  statute,  supra. 
enacted  to  suppress  that  evil,  if  the  means 
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at  the  command  of  the  criminal  courts  are 
inadequate  to  its  suppression. 

We  are  not  inclined  to  believe  that  the 
language  of  the  act,  supra,  "shall  exercise 
all  the  powers  vested  in  them  for  the  pre- 
vention of  crimes  and  misdemeanors,"  con- 
fers upon  any  of  the  officers  named  therein 
new  powers  of  any  kind;  but  it  does  require 
of  all  ministerial  officers  of  the  state  pecu- 
liar and  extraordinary  alertness,  activity, 
and  zeal  in  the  exercise  of  all  the  powers 
with  which  they  are  vested  in  the  matter  of 
preventing,  and  suppressing  prize  fights,  and 
any  wilful  failure  of  duty  on  their  part  will 
subject  them  to  a  fine  of  $500  and  the  for- 
feiture of  office.  The  same  provision  of  the 
statute  requires  that  "all  judges  of  courts." 
in  the  performance  of  the  duties  enumerated 
in  the  statute,  "in  order  to  suppress  and 
prevent"  prize  fights,  shall  exercise  all  the 
powers  vested  in  them  for  the  prevention  of 
crimes  and  misdemeanors.  It  will  be  ob- 
served that  the  language,  supra,  not  only 
embraces  judges  of  courts  of  purely  crim- 
inal jurisdiction,  but  also  includes  all  judges 
of  courts.  Therefore,  the  command  reaches 
judges  of  common-law  and  equity  jurisdic- 
tion, and  no  such  express  command  is  laid 
by  the  Kentucky  statutes  upon  all  judges 
with  reference  to  any  other  crime  or  misde- 
meanor than  prize  fighting.  Under  the 
statute,  then,  it  is  the  duty  of  all  the  of- 
ficers, both  judicial  and  ministerial,  named 
therein,  to  act  without  delay  in  preventing 
and  suppressing  prize  fights.  They  are  not 
to  wait  for  the  fight  to  begin,  nor  for  the 
principals  and  others  who  are  to  engage 
therein  to  reach  the  place  determined  upon 
for  the  fight,  before  taking  the  necessary 
steps  to  prevent  the  same,  but  should  pro- 
ceed at  once  before  the  fight,  and  upon  re- 
ceiving notice  of  the  fact  that  it  will  be  held, 
to  issue  proper  process  for  the  arrest  of  the 
guilty  parties,  put  them  under  arrest,  and 
require  of  them  bonds  to  keep  the  peace, 
and  to  answer  for  the  violation  of  law  in  the 
circuit  court. 

The  question  presented  for  the  considera- 
tion of  the  judge  of  tlie  Jefferson  circuit 
court,  when  the  injimction  was  applied  for 
in  this  case,  was  whether  or  not  the  powers 
that  might  be  invoked  under  the  criminal 
jurisdiction  of  the  courts  were  adequate  to 
the  suppression  of  the  prize  fight  about  to 
come  off,  and,  if  not,  what  further  powers 
might  be  exercised  by  him?  As  the  statute 
required  of  him  the  exercise  of  all  the  pow- 
ers of  which  he  was  possessed,  and  the  right 
to  employ  the  writ  of  injunction  being  one 
of  those  ppwers,  it  was  his  duty  to  grant  it 
to  the  extent  of  preventing  the  use  of  the 
Auditorium  for  the  holding  of  the  prize 
fight,  if,  in  the  exercise  of  a  sound  discre- 
tion, the  facts  before  him  justified  such  re- 
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lief,  in  aid  of  the  jurisdi^^tion  of  the  crim- 
inal courts  in  the  matter  of  arrest  and  pros- 
ecution of  the  guilty  participants  in  the 
prize  fight.  In  granting  the  injunction  to 
the  extent  indicated  the  chancellor  would 
only  exercise  the  jurisdiction  that  was  exer- 
cised in  draining  the  pond,  and  in  sup- 
pressing the  distillery,  in  the  Massachusetts 
and  Kansas  cases,  respectively,  above  cited. 

In  none  of  the  cases,  supra,  was  there  any 
question  of  property  or  pecuniary  right  in- 
volved ;  nor  need  there  be  any  property  right 
involved,  so  far  as  the  state  is  concerned,  in 
the  maintenance  of  the  public  health, 
morals,  or  safety.  These  are  all  valuable 
rights,  though  not  susceptible  of  a  pecuniary 
estimate,  wliich  it  is  the  duty  of  the  state 
to  protect  by  every  means  at  its  command; 
and,  if  a  court  of  equity  has  the  power  to 
enjoin  the  use  of  private  property  as  a  nui- 
sance which  is  dangerous  to  the  public 
health,  why  may  it  not  in  like  manner  en- 
join it  where  it  constitutes  a  nuisance  dan- 
gerous to  the  public  safety  or  morals  ? 

Is  the  use  of  land  or  a  building  for  the 
maintenance  of  prize  figliting  a  public  nui- 
sance? In  Wood  on  Nuisances,  3d  ed.  $  68, 
the  author  says:  "A  public  exhibition  of 
any  kind  that  tends  to  the  corruption  of 
morals,  or  to  a  disturbance  of  the  peace  or 
of  the  general  good  ordor  or  welfare  of  so- 
ciety, is  a  public  nuisance.  Under  this  head 
are  included  all  puppet  bIiows,  legerdemain, 
obscene  pictures,  and  all  exhibitions,  the 
natural  tendency  of  which  is  to  pander  to 
vicious  tastes,  and  to  draw  together  the 
vicious  and  disorderly  members  of  society." 
That  a  prize  fight  is  an  exhibition  of  the 
character  here  described,  and  consequently 
a  public  nuisance,  there  can  be  no  doubt; 
and,  if  so,  the  use  of  a  theater  for  prize 
fighting  is  such  a  nuisance.  Therefore  the 
legislatures  of  many  of  the  states  have  en- 
acted laws  for  their  suppression,  realizing, 
no  doubt,  that  the  remedies  afforded  by  the 
general  laws  were  not  adequate  to  that  end : 
and  the  courts  have  been  uniform  in  uphold- 
ing the  statutes  thus  enacted.  Thus,  in  Sul- 
livan V.  atate,  67  Miss.  352,  7  So.  276,  the 
supreme  court  of  Mississippi  said:  "We 
think,  however,  that  the  evil  sought  to  be 
protected  against  by  the  statute  is  the  de- 
basing .  .  .  practice  of  fighting  in  pub- 
lic places,  or  places  to  which  the  public,  or 
some  part  of  it,  is  admitted  as  spectators.'' 

Such  a  meeting  as  would  have  been  held 
in  the  Auditorium,  in  Louisville,  to  witness 
the  prize  fight  between  McGovern  and  Cor- 
bett,  if  that  fight  had  occurred,  would  doubt- 
less have  attracted  many  of  the  better  and 
law-abiding  class  of  citizens,  curious  to  sec 
such  a  spectacle  as  a  prize  fight;  but  for 
every  such  reputable  citizen  thus  attending 
there  would  have  been  present  a  dozen  gam- 
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biers,  confidence  men,  bunco  steerers,  or 
pickpockets,  gathered  from  all  parts  of  the- 
United  States,  men  of  idle,  vicious,  and 
criminal  habits  and  practices,  whose  busi- 
ness is  to  prey  upon  the  public  in  some  form 
or  other,  and  many  of  them  would  remain 
in  the  community  after  the  combat  to  ply 
their  nefarious  callings.  Such  an  assembly 
would  easily  be  led  into  a  riot,  or  other  un- 
lawful disturbance  of  the  public  peace.  In^ 
addition  to  the  evils  suggested,  there  would 
be  the  contaminating  effect  of  such  a  meet- 
ing upon  the  youth  of  the  city  and  state^ 
which  might  prove  of  incalculable  injury  to 
their  morals  and  future  welfare.  Such  a 
gathering,  too,  would  demand  increased  vig- 
ilance in  the  protection  of  the  property  of 
the  city  and  its  inhabitants,  be  a  menace 
to  good  order,  and  disturb  the  peaceful  pur- 
suits and  happiness  of  citizens  who  would 
be  unwilling  to  patronize  such  an  enter* 
prize. 

We  conclude,  therefore,  that  while  a  court 
of  equity  may  not  grant  an  injunction 
against  the  principals  who  were  expected  to 
engage  in  the  fight  in  question,  nor  those- 
connected  with  them  as  managers,  trainers, 
etc.,  because  the  processes  of  the  criminal 
courts  and  the  powers  of  conservators  of 
the  peace  in  the  city  of  Louisville  are,  or 
ought  to  be,  adequate  to  the  prevention  of 
the  prize  fight,  by  the  arrest  and  prosecu- 
tion of  the  parties  concerned,  yet  it  waa 
proper  for  the  lower  court  to  enjoin  the 
owner,  proprietor,  and  managers  of  the  Au- 
ditorium theater  from  permitting  the  hold- 
ing of  a  prize  fight  therein,  and  from  al- 
lowing therein  any  future  exhibiticms  of  the 
same  character,  upon  the  ground  that  such 
a  use  of  the  building  would  constitute  a 
public  nuisance,  dangerous  to  the  public 
morals  and  safety.  We  think  this  exercise 
of  power  by  the  court  cannot  be  questioned,, 
not  because  any  new  powers  were  conferred 
upon  it  by  the  statute  against  prize  fight- 
ing, but  because  such  jurisdiction  exists  in 
courts  of  equity,  and  has  practically  always 
so  existed,  and,  further,  because  its  exercise 
was  required  in  this  instance  by  the  exigen- 
cies of  the  case  and  the  express  language 
of  the  statute,  which  commanded  the  court 
to  use  all  the  powers  with  which  it  was 
vested,  to  the  end  that  the  nuisance  might 
be  suppressed. 

As  already  suggested,  not  the  least  of  the 
evils  connected  with  the  holding  of  the  prize 
fight  would  be  the  presence  of  the  immense 
crowds  of  lawless  and  turbulent  men  from 
all  quarters.  An  injunction  against  the  use 
of  the  building  advertised  as  the  place  of 
the  fight  would  go  far  toward  preventing' 
the  assembling  of  this  crowd,  and  thereby 
avert  incalculable  mif»chief,  which  could  not 
well  be  averted  by  the  criminal  courts,  or 
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their  ministerial  officers,  after  the  assem- 
bling of  the  audience  at  the  place  of  the 
(■ombaty  or  in  the  act  of  assembling;  for,  al- 
though every  person  who  attends  a  prize 
fight  \ty  that  act  violates  the  law,  it  would 
be  imposaJMe  for  the  officers  of  the  law  to 
arrest  any  considerable  number  of  them  un- 
der such  circumstances. 

We  do  not  regard  this  case  as  analogous 
to  that  of  ^eaf  v.  Palmer,  103  Ky.  496,  41 
U  R.  A.  219,  45  S.  W.  606.  In  the  latter 
case  the  action  was  brought  by  several 
property  owners  to  enjoin  the  maintenance 
of  a  bawdy  house  upon  the  property  of  an- 
other. In  passing  upon  the  questions  in- 
volved, this  court  said,  in  part:  "It  is  not 
alleged  that  there  are  offensive  sights  or 
sounds  about  the  obnoxious  premises,  but 
only  that  property  is  made  leas  valuable  in 
the  vicinity,  and  that  the  moral  atmosphere 
is  tainted  and  pestilential.  The  injury  is 
wholly  consequential.  It  seems  to  us,  imder 
these  circumstances,  the  criminal  courts 
had  best  be  left  to  enforce  the  criminal 
laws.  These  are  confessedly  entirely  ade- 
quate for  the  purpose  of  suppressing  such 
evils." 

There  was  nothing  in  the  case,  8upra,  to 
indicate  that  the  bawdy  house  complained 
of  could  not  be  suppressed  by  the  ordinary 
methods  appertaining  to  the  criminal  court, 
and,  the  damages  resulting  to  the  plaintiff's 
property  from  the  existence  of  the  bawdy 
house  being  wholly  consequential  and  spec- 
ulative, it  would,  of  course,  have  been  im- 
proper in  that  case  to  employ  the  writ  of 
injunction  in  aid  of  the  mere  property 
rights  of  the  individual.  But  in  the  case 
at  bar  the  complainant  is  the  state, — the 
sovereign, — ^which  is  seeking  by  a  writ  of 
injunction  to  prevent  a  great  evil,  affecting 
the  people  of  the  city  of  Louisville,  and  the 
entire  state  as  well,  and  which  threatens 
irreparable  injury  to  the  public  morals  be- 
cause of  its  cruelty,  inhumanity,  and  de- 
basing associations,  and  danger  to  the  pub- 
lic safety  because  of  its  bringing  together 
the  lawless  and  turbulent  elements  of  so- 
ciety from  all  quarters.  Upon  such  a  state 
of  facts,  and  with  the  commands  of  the 
statute  directing  him  to  employ  all  his 
powers  to  avert  the  threatened  evil,  it  was, 
in  our  opinion,  no  stretch  of  authority  for 
the  chancellor  to  employ  the  aid  of  the 
writ  of  injunction  in  such  an  emergen cy, 
to  the  extent,  at  least,  of  preventing  tlie 
use  of  real  property  for  the  holding  of  the 
prize  fight.  Nor  do  we  think  that  the  right 
of  the  chancellor  to  so  employ  the  writ  of 
injunction  in' this  case  is  dependent  upon 
the  fact  that  a  property  right  be  involved. 
It  may  be  justified  upon  the  higher  ground 
that  the  morals  and  safety  of  the  public ' 
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are  involved,  and  that  the  public  good  is  of 
the  first  consideration. 

If  the  element  of  continuity  were  neede<l 
in  this  case  to  authorize  the  injunction,  it 
is  shown  by  the  record  to  exist;  for  several 
witnesses  testify  to  having  attended  con- 
tests similar  to  this  in  the  Auditorium,  and 
the  advertisement  of  the  McGovern-Corbeti 
fight  showed  that  it  would  come  off  at  the 
Auditorium,  and  that  it  was  one  of  a  series 
of  14  of  such  contests,  all  given  under  the 
auspices  of  the  Southern  Athletic  Club,  and 
several  of  which  had  already  been  held,  and 
perhaps  some  of  them  elsewhere  than  in 
the  Auditorium.  The  evidence  shows,  there- 
fore, that  the  use  of  the  Auditorium  had, 
to  some  extent  at  least,  been  devoted  to  the 
maintenance  of  prize  fights,  and  that  its 
use  for  that  purpose  is  to  be  continued. 
We  are  of  the  opinion,  however,  that  con- 
tinuity is  not  a  necessary  element  in  this 
case.  In  Cindnnaii  R.  Co.  v.  Com,  80  Ky. 
137,  the  railroad  was  indicted  for  a  public 
nuisance  in  leaving  a  hand  car  on  a  public- 
road;  and,  though  the  proof  showed  that 
the  car  did  not  remain  for  more  than  a 
day,  this  court  held  that  the  offense  was 
not  to  be  determined  "by  the  length  of 
time  the  thing  that  worketh  hurt,  incon- 
venience, or  damage  to  the  public  continues, 
or  by  tlie  number  of  times  it  may  be  re- 
peated; nor  is  it  necessary,  in  order  to  con- 
stitute the  offense,  that  actual  injury  be 
suffered  by  any  person."  In  order  to  con- 
stitute a  public  nuisance,  in  the  meaning 
of  the  law,  it  is  not  always  necessary  that 
the  acts  charged  should  have  been  habitual 
or  periodical.  Where  a  single  act  produces 
a  continuing  result,  the  offense  may  be 
complete,  without  a  recurrence  of  the  act. 
Thus  one  act  upon  the  part  of  an  individ- 
ual in  befouling  a  spring  from  which  the 
public  are  accustomed  to  drink  is  a  public 
nuisance.  So  is  indecent  exposure  of  one's 
person  in  a  public  place.  Wood,  Nuisances, 
§§  27,  57.  To  constitute  the  offense  de- 
nounced by  the  statute  as  a  prize  fight,  or 
prize  fighting,  it  is  not  necessary  that  a 
number  of  such  combats,  or  that  more  than 
one  combat,  should  take  place.  We  think 
one  such  offense  at  a  given  place  would 
constitute  a  public  nuisance,  and  it  is  the 
province  of  a  court  of  equity  to  prevent 
nuisances  that  are  threatened,  and  before 
irreparable  mischief  ensues,  as  well  as  to 
arrest  or  abate  those  in  progress,  and  by 
perpetual  injunction  protect  the  public 
against  them  in  the  future. 

Being  of  the  opinion  that  the  chancellor 
erred  in  dismissing  the  petition,  and  in  re- 
fusing to  perpetuate  the  injunction,  in  this 
case,  to  the  extent  of  restraining  the  owners 
and  managers  of  the  Auditorium  from  per- 
mitting  the   use   of   that   building   for   the 
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holding  of  the  prize  flght  between  appellees 
^IcGovern  and  Corbett,  the  judgment  i«  re- 
versed, and  cause  remanded,  with  directions 
to  set  aside  the  order  dismissing  the  peti- 
tion, and  to  enter  in  lieu  thereof  the  neces- 


sary decree  perpetuating  the  injunction  to 
the  extent  herein  indicated. 

Paynter,  Barker,  and  Jfnnn,  JJ.,  dis- 
sent. 


ILLINOIS  SUPREME  COURT. 


Village  of  RIVERSIDE,  Appt., 

V. 

George  A.  MACLEAN  et  aL 

(210  111.  308.) 

3..  A  municipal  corporation  -wlilcli,  up- 
on Its  oraranlxatlon,  accepts  parks 
i^hlch  have  been  laid  off  and  dedicated 
by  those  who  laid  out  the  town  site  and  with 
reference  to  which  lots  have  been  sold,  and 
which  asserts  title  to  them  by  suits  to  estab- 
lish such  title  and  to  remove  encroachments 
therefrom,  is  estopped  from  subsequently  de- 
nying: that  one  of  the  tracts  is  a  public  park. 

S.  Persons  ^;vlio  parelianed  lots  f«-ltli  re- 
spect to  a  plut  shoirlnar  a  park  dedi- 
cated to  the  use  oC  the  public  are  entitled  to 
enforce  their  rights  to  have  the  tract  kept 
open  for  the  public  use. 

^.  Tlie  ln«11catlon,  upon  a  plat  «ledlcat- 
Inir  a  parcel  of  land  for  a  public 
park,  of  roads  or  pathways,  does  not  Justify 
the  opeuinj;  of  roadways  across  the  tract  at 
places  other  than  those  Indicated. 

4.  A  portion  of  a  parcel  of  land  dedi- 
cated for  a  public  park  cannot  be  de- 
voted to  the  establishment  of  a  public  high- 
way If  the  result  will  be  to  cut  the  dedicated 
tract  into  small  parcels,  and  destroy  their 
utility  for  the  purpose  for  which  the  tract 
was  dedicated. 

•S.  The  sbo-wtnar  of  damaare  or  Injury  Is 
not  necessary  to  enable  persons,  who  have 
purchased  property  with  reference  to  a  plat 
showing  land  dedicated  for  park  purposes,  to 
maintain  a  bill  to  restrain  the  diversion  of 
such  property  to  an  unauthorized  use. 

(June  23,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Cook  County 
in  favor  of  plaintifTs  in  a  suit  to  enjoin  the 
opening  of  a  public  highway  across  a  park. 
A/firjhed. 

Statement  by  Magruder,  J. : 

This  is  a  bill  filed  in  the  superior  court  of 
Cook  county  on  September  24,  1903,  by  ap- 
pellees, as  complainants,  who  were  owners 

NoTK. — For  other  cases  in  this  series  as  to  di- 
version of  public  park  or  square  from  use  in- 
tnnded.  see  Church  v.  Portland,  6  L.  R.  A.  259, 
and  cases  in  note  thereto ;  also  Ft.  Wayne  v. 
I^ke  Shore  &  M.  S.  R.  Co.  18  L.  R.  A.  367; 
Platen  v.  Moorhead.  19  L.  R.  A.  395 ;  8turmer  v. 
-County  Court,  36  L.  R.  A.  300 ;  Rowzee  v. 
rierce.  40  L.  R.  A.  402 ;  and  Davenport  v.  Buf- 
flngton.  46  lu  R.  A.  377. 
«6  L.  R.  A. 


of  certain  lots  in  block  4  of  the  first  division 
of  Riverside,  against  the  village  of  River- 
side, as  defendant,  to  restrain  the  latter 
from  opening  an  alleged  highway,  intended, 
as  is  claimed  by  appellant,  to  be  a  pleasure 
driveway,  but  intended,  as  is  claimed  by  ap- 
pellees, to  be  a  public  road  and  highway, 
across  a  strip  of  land  lying  immediately 
north  and  west  of  said  block  4,  south  of  the 
right  of  way  of  the  Chicago,  Burlingtx)n,  k 
Quincy  Railroad,  and  east  of  the  Des  Plaines 
river,  upon  the  ground,  as  is  charged  by  ap- 
pellees, that  the  premises  in  question  are  a 
public  park  and  common,  and  were  so  dedi- 
cated by  the  Riverside  Improvement  Com- 
pany, and  adjudged  to  be  such,  and  accepted 
and  used  as  such  by  the  village  of  River- 
side, and  relied  upon  as  such  by  the  appel- 
lees in  the  purchase  of  their  lots  in  block  4, 
and  so  represented  upon  the  recorded  maps 
and  ])lat.s  of  the  subdivision.  The  bill 
charges,  in  substance,  that  the  opening  of 
the  proposed  highway  or  driveway  will,  im- 
der  the  circumstances,  constitute  a  diversion 
of  the  property  from  the  original  purpose  to 
which  it  was  dedicated,  and  a  misuse  of  it 
to  the  detriment  of  the  appellees,  and 
against  their  vested  rights  and  easements. 
The  bill  was  answered  by  the  appellant,  the 
village  of  Riverside,  denying  the  material 
allegations  thereof,  and  to  the  answer  repli- 
cation was  iiled. 

Upon  the  hearing  of  the  cause,  testimony, 
oral  and  documentary,  was  introduced;  and 
on  June  20,  1903,  a  final  decree  was  entered, 
in  which  the  court  found  that  the  appellees 
(complaina.nts  below)  were  the  owners  in 
fee  of  their  respective  lots  as  described  in 
the  byi,  and  derived  their  respective  titles 
thereto  by  mesne  conveyances  from  the  Riv- 
erside Improvement  Company  at  the  times 
and  in  the  manner  set  forth  in  the  bill;  th&t 
the  premises  described  in  the  bill  as 
"tract  B,''  to  wit,  the  premises  bounded  hy 
the  south  line  of  the  right  of  way  of  the 
Chicago,  Burlington,  &,  Qnincy  Railroad  on 
the  north,  Bloom ingbank- road  on  the  east 
and  south,  and  the  river  on  the  west,  all  in 
the  village  of  Riverside,*  were  dedicated  in 
1869  by  the  said  improvement  company,  the 
then  owner  thereof,  by  common-law  dedica- 
tion, for  a  public  park  and  common,  and 
have  since  been  and  are  now  public  park  and 
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^joiiimon;    that    the    lots    of    the    appel- 
lees abut  on   said   public   park   and    com- 
Tnon;    that    appellees    purchased    and    ac- 
quired   their     lots     after     the    dedication 
of   said    public    park    and    common,    and 
in  reliance    upon    the    dedication    thereof; 
that  the  village  of  Riverside  was  organized 
in  1875  as   a   municipal   corporation,   and 
then  recognized  said  dedication  of  said  prem- 
ises known  as  "tract  B"  as  public  park  and 
common,  and  has  since  treated  and  cared 
for  the  same  as  public  park  and  common 
under  and  in  accordance  with  the  said  dedi- 
cation; that  said  premises  have  heretofore, 
at  the  suit  of  said  defendant,  the  village  of 
Riverside,  been  claimed  as  public  park  and 
<!Oiumon,  and  been  adjudged  and  decreed  to 
be  public  park  and  common;  that  €he  said 
premises  referred  to  as  "tract  D"  in  said  bill 
are  a  part  of   the   premises,  described   as 
^*tract  B,"  and  are  part  and  parcel  of  said 
public  park  and  common ;  that  complainants 
below  purchased  their   respective   lots   for 
residence  purposes  prior  to  August  28,  1900, 
in  full  faith  that  the  said  tract  B  and  tract 
I)  would  be  forever  held  sacred  to  the  public 
uses  for  which  they  were  dedicated  as  pub- 
lic park  and  common, — as  places  of  resort 
for  amusement  and  recreation;  that  the  vil< 
lage  of  Riverside  is  estopped  to  make  or  as- 
sert any  use  of  tract  B,  or  any  part  thereof, 
except  as  public  park  and  common ;  that  the 
proposed  use  by  said  village  of  that  por- 
tion of  tract  B,  described  in  the  bill,  as  a 
^rcet,  or  as  a  public  highway,  or  as  an  ex- 
tension of  West  avenue,  or  any  street  or 
highway  in  said  village,  is  unlawful,  unwar- 
ranted, and  illegal,  and  inconsistent  with  the 
tises  and  purposes  for  which  the  said  tract 
B  was  originally  dedicated,  and  is  now  use<l 
and  held;  that  the  ordinance  passed  by  said 
%inage  on  August  28,  1900,  amending  a  pre- 
vious ordinance  of  the  village,  approved  Au- 
^st  24,  1875,  which  prohibited  riding  or 
driving  over  or  across  any  public  park,  road, 
border,    common,    or    ornamental    pleasure 
ground,   by   adding   thereto    the   following 
words,  "provided  that  the  strip  of  ground 
50  feet  in  width  and  included  between  the 
east  and  west  lines  of  West  avenue,  in  the 
village  of  Riverside,  extended   south   from 
the  southern   terminus   of   said   avenue   to 
Bloominghank  road,  may  be  used  for  the 
passage    of    pleasure    vehicles    and    pedes- 
trians/' is  null  and  void  and  of  no  effect, 
and  that  the  proposed  enforcement  thereof 
by  the  village  and  its  officers  was  illegal  and 
unlawful,  and  in  violation  of  the  duties  and 
obligations,  assumed  by  said  village  by  the 
■dedication  and  use  of  said  tract  B  as  a  pub- 
lic park  and  common,  and  in  violation  of 
the  rights  of   appellees    (complainants  be- 
low) in  said  public  park  and  common;  that 
said  appellees,  and  each  of  them,  have  an 
«6  L.  R.  A. 


easement  in  said  public  park,  and  the  right 
to  have  tl»e  same  devoted  perpetually  to  the 
uses  and  purposes  for  which  the  same  was 
dedicated,  and  no  other  purpose,  and  that 
the  extension  of  said  proposed  street  and 
highway  over  and  upon  said  public  park  and 
conmion,  and  the  construction  of  the  road- 
way thereon,  and  the  removal  of  the  trees 
and  shrubbery  thereon,  as  proposed  by  the 
said  defendant, are  without  authority  of  law; 
that  the  equities  of  the  case  are  with  the 
complainants  below,  and  that  the  materia/ 
allegations  of  the  bill  arv  i^rue ;  and  that 
said  complainants  are  entitled  to  the  relief 
prayed  for.  And  in  said  decree  it  was  there- 
upon adjudged  and  decreed  that  the  defend- 
ant below,  the  village  of  Riverside,  its  offi- 
cers, servants,  agents,  and  employees,  should 
be,  and  were  thereby,  perpetually  enjoined 
and  restrained,  unless  thereafter  lawfullv 
thereunto  authorized,  from  in  any  way  ex- 
tending or  attempting  to  extend  the  said 
West  avenue,  or  any  other  street  or  high- 
way at  the  location  thereof,  across,  along, 
upon,  or  over  the  said  tract  B,  and  from  in 
any  way  laying  out.  oponinjr,  or  extending, 
constructing,  or  attempting  to  lay  out,  ex- 
tend, or  construct  said  street,  road,  or  high- 
way upon  or  across  said  tract  B,  and  that 
a  writ  of  injunction  issue  to  that  effect,  and 
that -complainants  below  recover  costs  from 
the  defendant  below.  To  this  finding  and 
decree  the  defendant  below  excepted,  and  the 
present  appeal  is  prosecuted  from  the  de- 
cree so  rendered. 

The  following  plat  is  a  copy  of  exhibit  A, 
attached  to  the  bill,  and  sufficiently  illus- 
trates the  location  of  block  4,  with  the  21 
lots  into  which  the  same  is  subdivided,  to- 
gether with  the  tract  or  public  park  and 
common  across  which  it  is  proposed  to  ex- 
tend West  avenue,  as  indicated  below.  The 
portions  which  in  the  original  map  were  col- 
ored green  are  represented  by  the  shaded 
parts  of  the  map  printed  on  the  next  page. 

The  dotted  lines  show  West  avenue  as  pro- 
posed to  be  extended.  The  shaded  portions 
show  park.    The  black  lines  show  tract  D. 

Messrs.  Amos  C  Miller  and  Ralph 
Crews  for  appellant. 

Mr,  Frank  F.  Reed,  for  appellees: 

The  common-law  dedication  of  the  tract 
as  a  public  park  was  complete,  accepted  by 
buyers  of  lots,  relied  upon  by  them,  and  then 
recognized,  accepted,  and  acted  upon  by  ap- 
pellant. 

Godfrey  v.  Alton,  12  III.  35,  62  Am.  Dec. 
478 ;  Warreii  v.  Jacksonville,  15  111.  236,  58 
Am.  Deo.  «10:  Zcariug  v.  Raber.  74  111.  40J>; 
Bryant  v.  McCandless,  7  Ohio,  pt.  2,  p.  135; 
Lake  View  v.  LeBahn,  120  111.  92,  9  N.  K. 
269;  Lotcnsdale  v.  Portland,  1  Or.  397,  Fed* 
Cns.  No.  8,579;  Nelson  v.  Madison,  3  Biss. 
19 
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S44,  Fed.  Cas.  No.  10,110;  Maywood  Co.  ▼. 
May  wood,  118  111.  61,  6  N.  E.  866;  United 
States  V.  Illinois  C.  R.  Co.  164  U.  S.  226, 
38  L.  ed.  971,  14  Sup.  Ct.  Rep.  1016;  Horn 
V.  Dadeville,  100  Ala.  199,  14  So.  9;  Evans 
y.  Blanhenship  (Ariz.)  39  Pac.  812;  San 
Leandro  v.  LeBreton,  72  Cal.  170,  13  Pac. 
405;  Com.  ew  rel.  Atty.  Gen.  v.  Beaver,  171 
Pa.  642,  33  Atl.  112;  Could  v.  Howe,  131 
111.  490,  23  N.  E.  602 ;  Clark  v.  MoGormick, 
174  111.  164,  51  N.  E.  215;  Marsh  v.  Fair- 
bury,  163  111.  401,  45  N.  E.  236;  Methodist 
Episcopal  Church  v.  Hohoken,  33  N.  J.  L. 
13,  97  All).  Dec.  696. 

No  municipal  corporation  which  could  ac- 
cept, existed  at  the  time  of  the  dedication, 
but  acceptance  by  a  municipality  was  not 
needed.  It  was  enough  that  lots  were 
ofTered,  sold,  and  bought  with  the  under- 
standing that  the  designated  portions  were 
public  park  and  common. 

United  States  v.  Chicago,  7  How.  185,  12 
L.  ed.  660;  United  States  v.  Illinois  (\  U. 
Co.  2  Biss.  174,  Fed.  Cas.  No.  16,437 ;  Stone 
V.  Brooks,  35  Cal.  501;  Jersey  City  v.  Mor- 
ris Canal  d  Bkg.  Co.  12  N.  J.  Eq.  553; 
Conkling  v.  Mackinaw  City,  120  Mich.  67, 
79  N.  W.  6. 

Upon  its  subsequent  organization,  the  vil- 
lage of  Riverside  became  the  trustee  of  the 
public  to  the  extent  of  the  dedication.  The 
village  is  estopped,  both  by  the  original 
dedication  and  its  own  conduct,  from  deny- 
ing that  the  tract  is  a  public  park. 

McDonald  v.  Stark,  176  111.  466,  62  N.  E. 
37 ;  Sullivan  v.  Tichenor,  179  111.  97,  63  N. 
66  L.  R.  A. 


E.  661;  Conkling  r.  MacJcinaw  City,  120 
Mich.  67,  79  N.  W.  6;  Bates  v.  Beloit,  105 
Wis.  90.  78  N.  W.  1102;  Xew  Orl^ns  v. 
United  States,  10  Pet.  662,  9  L.  ed.  573; 
Cincinnati  v.  White,  6  Pet.  431,  8  L.  ed. 
452;  Waggeman  v.  North  Peoria,  160  HL 
277,  43  N.  E.  347;  Evansville  d  T.  H.  R.  Co. 
V.  State,  149  Ind.  276,  49  N.  E.  2. 

Each  lot  has  an  easement  in  the  park,, 
nii'i.  ill  order  to  maintain  this  easement,  the 
park  must  be  preserved. 

Smith  V.  Heath,  102  111.  130;  Fisher  v. 
Beard.  40  Iowa,  625 ;  Archer  v.  Salinas  City, 
93  Cal.  43,  16  L.  R.  A.  145,  28  Pac.  839: 
Pierce  v.  Roberts,  67  Conn.  31,  17  Atl.  275: 
Rhodes  v.  B^-ightwood,  145  Ind.  21,  43  N.  E- 
942;  Perrin  v.  New  York  C.  R.  Co.  40  Barb. 
65;  Lake  View  v.  LeBahn,  120  111.  92,  9  X. 
E.  269;  Frederick  County  v.  Winchester.  84 
Va.  467,  4  S.  E.  844 ;  St.  Paul  rf  P.  R.  Co.  v. 
Schurmeir,  7  Wall.  272,  19  L.  ed.  74;  heff- 
ler  V.  Burlvngton,  18  Iowa,  361 ;  Baptist 
Church  V.  Pi^esbyterian  Church,  18  B.  Mon. 
635;  Cummings  v.  St.  Louis.  90  Mo.  259,^ 
2  S.  W.  130;  Schneider  v.  Jacob,  86  Ky.  101. 
5  S.  W.  350 ;  Hurley  v.  Mississippi  d  R.  Rir- 
er  Boom  Co.  34  Minn.  143,  24  N.  W.  917 ;  Re 
Pearl  Street,  111  Pa.  565,  5  Atl.  430;  Greg- 
ory V.  Lincoln,  13  Neb.  352,  14  N.  W.  423. 

To  convert  any  portion  into  a  public  high- 
way is  inconsistent  with  and  destructive  of 
tiie  use  as  a  park. 

Illinois  Rev.  Stat.  chap.  24,  art.  5,  f  63, 
§§  23.  89;  Godfrey  v.  Alton,  12  111.  29,  52 
Am.  Dec.  476;  Princeville  v.  Auten,  77  111. 
325;  Jacksonville  v.  Jacksonville  R.  Co.  67 
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III  540;  Gutiery  y.  Glenn,  201  111.  275,  66 
N.  E.  306;  Warren  v.  Lyons  City,  22  Iowa, 
351;  Church  v.  Portland,  18  Or.  73,  6  L.  R. 
A.  250,  22  Pac  528;  Fisher  v.  Beard,  32 
Iowa,  346:  17  Am.  &  £^ng.  £nc.  Law, 
pp.  417,  418 ;  Hyde  Park  v.  Oakwoods  Ceme- 
tery Asso.  119  111.  141,  7  N.  E.  627 ;  Chicago 
d  N.  W.  R,  Co,  y.  Chicago,  151  111.  348,  37 
N.  E.  842;  United  States  v.  Chicago,  7  How. 
185,  12  L.  ed.  660;  Lake  Shore  d  M.  8,  H. 
Co.  V.  Chicago,  161  111.  359,  37  N.  E.  880; 
Davis  y.  Nichols,  39  111.  App.  610;  Price  y. 
Thompson,  48  Mo.  361;  Watertoicn  v. 
Cowen,  4  Paige,  610,  27  Am.  Dec  80;  Bar- 
clay V.  Botcell,  6  Pet.  498,  8  L.  ed.  477; 
United  States  r.  lUinois  C.  R..  Co.  2  Bias. 
174,  Fed.  Cas.  No.  16,437;  Normal  School 
Dist.  No.  3  V.  Patnter,  102  Mo.  464,  10  L. 
R.  A.  493,  14  8.  W.  938;  Harris  County  y. 
Taylor,  68  Tex.  690;  Chicago  y.  Ward,  169 
m.  392,  38  L.  R.  A.  849,  61  Am.  St.  Bep. 
185,  48  N.  £.  927;  Franklin  County  y.  La- 
throp,  9  Kan.  453 ;  LeOlercq  y.  Qallipolis,  7 
Ohio,  pL  1,  p.  218,  28  Am.  Dec  641;  St, 
Paul  y.  Chicago,  M,  d  St.  P.  R.  Co.  63  Mimi. 
330,  34  Lu  R.  A.  184,  63  N.  W.  267,  66  N.  W. 
649,  68  N.  W.  468;  Llano  r.  Llano  County, 
5  Tex.  Civ.  App.  132,  23  S.  W.  1008;  People 
T.  Vanderbat,  38  Barb.  282;  Pott  ▼.  Potts- 
ville,  42  Pa.  132;  Rees  y.  West  Pennsylvania 
Exposition  Soo.  2  Pa.  Go.  Gt.  386;  Cady  y. 
Conger,  19  N.  Y.  266;  Rou^eee  y.  Pierce,  76 
Miss.  846,  40  L.  R.  A.  402,  66  Am.  St.  Rep. 
625, 23  So.  307 ;  Board  of  Education  y.  Kan- 
9as  City,  62  Kan.  374,  63  Pac  600;  Moln- 
iyre  v.  Bl  Paso  County,  15  Colo.  App.  78, 
61  Pac  237;  Youngerman  y.  Polk  County, 
no  Iowa,  731,  81  N.  W.  166;  California 
yav.  d  Improv.  Co.  v.  Union  Transp.  Co. 
126  Gal.  433,  46  L.  R.  A.  825,  68  Pac  936 ; 
Armstrong  y.  St.  Marys,  21  Ohio  G.  G.  16; 
Cot  College  y.  Cedar  Rapids  (Iowa)  87  N. 
W.  444;  Atlantic  City  v.  Atlantic  City  Steel 
Pier  Co.  62  N.  J.  Eq.  139,  49  Atl.  822;  Shirk 
y.  Chicago,  196  111.  298,  63  N.  E.  193 ;  West 
Boston  Bridge  v.  Middlesex,  10  Pick.  270; 
Bayonne  v.  Ford,  43  N.  J.  L.  293. 

Appellees  aie  abutting  property  owners, 
and  will  sustain  special  damages  if  the  road 
is  opened,  and  are  entitled  to  an  injunction 
restraining  the  village  from  violating  its 
duties  as  trustee,  and  preventing  the  pur- 
poses of  dedication. 

Maywood  Co.  v.  Maywood,  118  111.  65.  6 
N.  E.  866;  Marsh  y.  Fairhury,  163  111.  401, 
»5  N.  E.  236;  Newell  y.S(w«,142  HI.  104,  31 
N.  E.  176;  Cihak  y.  Klekr,  117  111.  643,  7  N. 
E.  Ill;  United  States  v.  Illinois  C.  R.  Co. 
154  U.  8.  225,  38  L.  ed.  971,  14  Sup.  Ct. 
Rep.  1015;  Earll  y.  Chicago,  136  111.  277, 
26  N.  E.  370;  Wilson  v.  Acree,  97  Tenn.  378, 
37  S.  W.  90;  Rhodes  v.  Brighttcood,  145 
Ind.  21,  43  N.  E.  942;  Evans  v.  Blankenship 
(Ariz.)  39  Pac  812. 
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,  J.,  delivered  the  opinion  ojt 
the  court: 

After  a  careful  examination  of  the  record, 
plats,  maps,  and  evidence,  we  are  of  the 
opinion  that  the  testimony  sustains  the  find- 
ings of  the  court  below,  and  that  the  decree 
entered  by  it  is  correct. 

About  March  1,  1869,  the  Riverside  Im- 
provement Company,   incorporated  under  a 
special  act  of  the  legislature  of  Illinois  for 
the  purpose  of  establishing  a  suburban  town, 
became  the  owner  of  the  south  half  of  sec- 
tion 25,  and  the  whole  of  sections  35  and  36, 
in  township  39  north,  range  12  east  of  the 
third  principal  meridian,  except  that  part 
lying  %iOuth  of  the  Des  Plaines  river,  and  also 
of  some  parts  of  sections  1  and  2  in  town- 
ship 38,  which  lands  were  included  within 
the  outlines  of  maps  and  plats  hereinafter 
mentioned,  and  included  said  block  4  and 
said  tract  B.    The  lands  acquired  lay  to  the 
east  and  west  of  the  Des  Plaines  river,  in  its 
north  and  south  course.    The  Ghicago,  Bur- 
lington,  &  Quincy  Railroad  ran  east  and 
west,  and  a  little  south  of  west,  through  the 
tract,  and  across  ihe  Des  Plaines  river.   Im- 
mediately north  of  the  railroad  tracks  was 
a  tract  of  land,  marked  upon  the  plat,  "Land 
not  belonging  to  the  company,"  which  was 
not  owned  by  the  Riverside   Impro\'ement 
Gompany,  and  which  at  that  time  waa  not 
subdivided.    North,  however,  of  this  unsub- 
divided  tract,  was  a  tract  purchased  by  the 
company  subject  to  a  mortgage,  which  was. 
afterwards  foreclosed,  and  all  the  title  ot 
the   Riverside   Improvement   Company   wa» 
thereby   eliminated.    The   latter  tract   was 
platted  and  subdivided  into  roadways  and 
parks  upon  the  same  plan  as  the  land  south 
of  the  railroad  tracks.    The  tract  here  iit 
controversy,  and  alleged  to  be  a  park,  or  & 
part  of  a  system  of  parks,  inaugurated  by 
the  improvemeut  company,  lies  south  of  the 
railroad  tracks,  and  north  and  west  of  block 
4,  in  which  the  lots  of  appellees  are  located. 
Subscquontly  the  northern  part  of  the  im- 
subdivided  tract,  lying  north  of  said  rail- 
road   tracks,   was  subdivided  into  lots  and 
blocks  and  streets,  and  called  "Beebe's  Cen- 
tral Riverside  Addition/'  and  the  southern 
part  of  said  tract  was  subsequently  subdivide 
ed  into  lots  and  blocks,  etc.,  and  called  "Wes- 
sencraft's  Homestead  Addition."    The  street 
lying  north  of  Wessencraft's  addition,  and 
running  east  and  west,  was  designated  a» 
"Forest     avenue."     From     Forest     avenue. 
West  avenue  runs  south,  as  designated  upon 
the   plat   in   the   statement   preceding   this 
opinion.  West  avenue  runs  southward  as  far 
as   the   north   line   of  the   railroad   tracks. 
West  avenue  is  a  street  50  feet  wide,  and, 
where  it  strikes  the  north  line  of  the  rail- 
road right  of  way,  is  about  234  feet  from  the 
bank  of  the  Des  Plaines  river,  on  the  west 
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side  of  the  street.  It  was  dedicated  as  a 
public  street,  and  has  always  been  used  .as 
such.  By  an  ordinance  of  the  village  dated 
January  3,  1898,  West  avenue  was  extended 
across  the  railroad  right  of  way  to  the  park 
marked  "tract  B/'  including  tract  D,  in  pur- 
suance of  condemnation  proceedings  there- 
upon instituted.  By  the  ordinance  of  Au- 
gust 28,  1900,  amending  the  ordinance  of 
August  24,  1876,  it  was  provided  that  a 
roadway  should  be  constructed  for  pleasure 
vehicles  and  pedestrians  by  the  extension  of 
West  avenue  south  across  the  park,  marked 
''tract  B,"  to  Bloomingbank  road,  running 
south  of  said  park,  and  north  and  west  of 
block  4.  The  extension  of  West  avenue 
across  the  park  marked  "tract  B"  is  what 
is  sought  to  be  enjoined  and  prevented  by 
this  suit.  All  the  property,  including  block 
4  and  the  park  marked  "tract  B,"  including 
tract  D,  here  in  controversy,  lies  in  the  first 
division  of  Riverside. 

1.  The  first  contention  made  by  the  appel- 
lant is  that  the  lands  lying  between  said 
block  4  and  the  said  railroad  are  not  "public 
park/'  This  contention  cannot  be  main- 
tained under  the  proofs  in  this  case. 

It  appears  from  the  written  stipulation  of 
facts  entered  into  by  counsel  and  introduced 
upon  the  trial  of  the  case  that  the  Riverside 
Improvement  Company  in  March,  1869,  as 
owner,  subdivided  and  made  a  plat  of  the 
first  division  of  Riverside,  and  collected  all 
the  maps  showing  the  different  divisions  into 
one  map,  and  that  this  map  showed  the 
blocks,  lots,  parks,  and  commons,  and  was 
hung  in  the  offices  of  the  Riverside  Improve- 
ment Company  in  Chicago  and  Riverside; 
that  the  company  sold  the  lots  with  refer- 
ence to  the  same,  made  accurate  surveys  of 
the  lots  and  blocks  and  parks  platted  into 
three  divisions,  recorded  the  plats  on  Sep- 
tember 21,  1869,  placed  the  recorded  plats 
in  its  offices,  and  offered  and  sold  lots  with 
reference  to  the  maps  and  plats;  that  the 
said  recorded  plats  showed  the  parks,  lawns, 
banks,  and  mai^ins  as  places  colored  green 
(being  the  shaded  parts  in  the  accompany- 
ing plat),  and  the  parts  so  colored  green 
were  declared  by  the  Riverside  Improvement 
Company  to  be  dedicated  to  public  use,  and 
were  so  dedicated.  It  also  appears  from  the 
stipulation  and  evidence  that  the  Riverside 
Improvement  Company  continued  to  exhibit 
the  recorded  plats  and  maps  referred  to,  and 
to  distribute  lithographic  copies  of  the  same, 
showing  the  public  parks,  river  banks, 
islands,  margins,  and  commons,  and  repre- 
sented that  the  places  colored  green  were 
dedicated  as  parks  and  commons  to  public 
use ;  that,  by  means  of  such  representations, 
many  persons  were  induced  to  purchase  lots 
in  the  first,  second,  and  third  divisions,  in- 
eluding  the  lots  now  owned  by  appellees; 
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that  appellees  purchased  and  acquired  their 
lots  for  valuable  consideration,  in  good 
faith  and  with  full  knowledge  of  the  suits, 
decrees,  and  records  hereinafter  set  forth, 
whidi  were  in  existence  at  the  time  of  their 
respective  purchases;  that,  after  the  fire  of 
1871,  which  destroyed  all  of  the  original  re- 
corded maps,  and  also  the  records  thereof, 
the  Riverside  Improvement  Company  pre- 
pared and  recorded  plats,  which,  while  they 
do  not  show  as  colored  green  the  portions 
dedicated  to  the  public  as  parks  by  the  orig- 
inal maps,  yet  show  the  park  portions  as 
blank  and  unsubdivided  premises.  It  also 
appears  from  the  stipulation  and  evidence 
that  the  village  of  Riverside,  when  incor- 
porated, in  1875,  accepted  the  dedication  of 
the  parks  and  commons,  and  assumed  the 
custody  thereof. 

In  addition  to  this,  the  town  of  Riverside 
in  1872  filed  a  bill,  in  which  it  recognized, 
in  general  terms,  the  dedication  and  the 
existence  of  the  parks  and  commons  indi- 
cated in  the  original  recorded  plats,  and 
exhibited  and  distributed  maps.  On  Sep- 
tember 17,  1886,  the  village  of  Riverside 
filed  its  original  bill  of  complaint  against 
the  Riverside  Improvement  Company,  Henry 
L.  Glos  €i  al.,  for  the  purpose  of  establish- 
ing by  judicial  proceeding  the  system  of 
parks  and  commons  created  and  dedicated 
by  the  Riverside  Improvement  Company,  in 
which  suit  a  decree  was  entered  on  April  4, 
1887,  which  established  as  a  ocwoplete  sys- 
tem all  of  the  parks  dedicated  originally 
by  the  Riverside  Improvement  Company,  in- 
cluding the  premises  in  question,  as  pabbc 
park  and  common;  and  this  decree  found 
that  the  company  hung  a  map  in  its  office 
and  circulated  among  the  people  a  map  of 
the  lands  and  subdivisiOD  thereof,  showing 
blocks,  streets,  lots,  parks,  public  gprounds, 
and  commons,  and  distributed  lithographic 
copies  of  the  same  in  large  numbers  among 
the  people,  and  showed  the  same  to  prospec- 
tive purchasers  of  residence  sites,  and  that 
the  map  so  circulated  showed  in  eonspicuoos 
colors  the  parks,  commons,  and  public 
grounds  whic^  the  owners  of  the  sites  pro- 
posed to  dedicate  to  the  public  forever  for 
the  use  of  prospective  purchasers  and  resi- 
dents. The  decree  finds  that  after  the  mak- 
ing of  the  original  plat,  and  the  publication 
of  the  said  maps  and  the  recording  of  the 
plat,  the  company  sold  large  numbers  of 
lots  to  divers  persons  who  are  now  living 
thereon,  and  that  the  sales  were  made  un- 
der the  representation  that  the  parks,  com- 
mons, etc.,  as  indicated  on  the  maps,  were 
dedicated  to  the  public  use  as  streets,  pub- 
lic grounds,  and  commons;  and,  in  connec- 
tion with  the  making  of  the  sales,  the  com- 
pany improved  the  streets  and  margins,  and 
laid  off  the  parks  and  public  grounds,  and 
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were  in  the  habit  of  taking  parties  on  the 
grounds  and  pointing  out  tlie  places  indi- 
cated as  parks  and  public  grounds,  and  rep- 
resenting that  the  places  so  colored  and  in- 
flicated  on  the  maps  and  pointed  out  were 
dedicated  to  public  use.  The  decree  also 
finds  that  the  number  of  persons  who  pur- 
chased  lots  on  the  faith  of  the  aforesaid  rep- 
resentation were  about  200,  and  that  the 
particular  property,  grounds,  and  commons 
which  were  represented  by  the  Riverside  Im- 
provement Company  to  proposed  purchasers 
to  be  public  grounds  and  commons,  and'  to 
have  been  dedicated,  are,  besides  certain 
parks  and  commons  not  here  in  controversy, 
the  tract  B,  including  tract  D,  as  above  de- 
scribed, and  the  other  small  parks  and  road- 
ways lying  east  thereof  and  south  of  the 
railroad  tracks,  as  shown  upon  the  plat  set 
forth  in  the  sttatement  preceding  this  opin- 
ion. The  decree  also  finds  that  a  large  num- 
ber of  persMiB  who  purchased  lots  improved 
the  same,  and  became  residents  thereon,  re- 
iving upon  said  dedication,  and  accepted  and 
enjoyed  the  benefit  for  public  purposes  of 
the  pleasure  grounds,  and  the  streets,  com- 
mons, and  parks,  and  were  using  the  same 
when  the  village  was  organized.  It  also 
finds  that  the  village,  by  its  officers,  as- 
siuned  charge  of  the  streets,  parks,  and  com- 
mons, and  held  the  same  for  public  use,  and 
has  sinee  exercised  authority  over  the  same 
and  improved  the  same.  T^e  decree  also 
finds  Uiat  the  population  of  the  village  then 
munbered  500  persons,  who  have  enjoyed 
the  streets,  public  parks,  and  commons,  and 
that  the  streets,  parks,  and  commons  were 
dedicated  by  the  Riverside  Improvement 
Company  for  public  use  before  the  ineorpo- 
ntion  oi  the  village,  by  common-law  dedi- 
cation, and  that  the  commrunity  accepted  the 
same,  and  that  the  same  were  then  held  by 
the  village  by  oonunon-law  dedication.  And 
in  the  decree  it  was  thereupon  adjudged  that 
said  parlLB  and  commons  were  dedicated  to 
the  public  use  by  a  conunon-law  dedication, 
and  that  the  village  of  Riverside  in  July, 
1875,  accepted  and  received  said  streets, 
parks,  highways,  etc,  and  held  and  had  the 
right  to  hold  the  same  by  common-law  dedi- 
cation, and  had  the  right  to  control  the 
same  for  the  benefit  of  the  public,  for  the 
purpose  of  carrying  the  dedication  into  ef- 
fect. 

Af^in,  on  December  21, 1888,  the  village  of 
Riverside  filed  a  bill  against  Patrick  Ronan, 
who  had  built  an  ice  house  upon  tract  B  and 
in  the  suit  commenced  by  the  filing  of  such 
bill  the  village  of  Riverside  asserted  said 
tract  to  be  a  public  park  and  common,  and 
procured  a  decree,  adjudging  it  to  be  a  pub- 
lic park  and  common.  At  the  same  time  the 
vilhge  of  Riverside  instituted  a  suit  against 
one  Charles  Moeschler,  which  ripened  into 
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a  decree,  where  it  asserted  the  same  posi- 
tions as  to  original  dedication  of  the  entire 
park  system  as  were  asserted  in  the  suits 
against  Glos  and  Ronan. 

In  addition  to  these  suits  and  decrees,  and 
in  addition  to  the  facts  proved  and  admitted 
by  the  stipulation,  the  village  on  August  24, 
1875,  passed  an  ordinance  forbidding  any 
driving,  riding,  or  passing  over  public  park, 
road,  border,  or  conunon,  and  on  October  8, 
1888,  passed  an  ordinance  declaring  all 
buildings  and  other  structures  by  private 
persons  on  such  property  to  be  nuisances. 

The  evidence  and  facts  above  recited  show 
a  complete  oonunon-law  dedication  of  the 
premises  in  question  as  public  park  and  com- 
mon. They  demonstrate  that  the  land  sought 
to  be  appropriated  for  the  driveway  is  pub- 
lic park  and  conmion,  and  has  always  been 
so  recognized  from  the  year  1869  by  adja- 
cent lot  owners,  the  municipality,  and  tiie 
public  generally.  Appellees  purchased  in  re- 
liance upon  these  facts,  and  appellant,  by 
its  acts,  declarations,  ordinances,  suits,  and 
decrees,  has  recognized  and  acquiesced  in  the 
dedication,  and  has  never  attempted  to  re- 
pudiate it,  but  has  actively  sought  to  es- 
tablish it  and  enforce  it,  not  only  as  to 
other  parks,  but  as  to  this  identical  tract 
here  in  controversy. 

The  law  applicable  to  the  facts  above  set 
forth  is  well  settled.  Where  one  who  owns 
lands  lays  off  a  town  or  village  thereon, 
and  makes  a  map  of  the  town  site,  showing 
it  to  be  divided  into  streets,  alleys,  blocks, 
and  lots,  and  then  sells  with  reference  to 
such  map,  he  thereby  makes  an  irrevocable 
dedication  of  the  space,  as  represented  on 
the  map  as  streets,  to  tiie  use  of  the  public. 
And  if  there  be  public  squares  or  places  rep- 
resented on  the  map,  the  same  rule  applies 
to  them,  and  dedication  thereof  may  be  es- 
tablished in  the  same  manner.  Clark  v.  Mc- 
Cormick,  174  111.  164,  51  N.  E.  215;  Zear- 
ing  V.  Raher,  74  111.  409;  United  States  v. 
Illinois  C.  R.  Co,  154  U.  S.  226,  38  L.  ed. 
971,  14  Sup.  Ct.  Rep.  1015;  San  Leandro  v. 
Le  Breton,  72  Cal.  170,  13  Pac.  405. 

In  such  case  it  makes  no  difference  that 
no  municipal  corporation  which  could  ac- 
cept the  dedication  exists  at  the  time  the 
dedication  is  made.  It  is  enough  that  the  lots 
are  offered,  sold,  and  bought  with  the  under- 
standing that  the  designated  portions  are 
public  parks  and  commons.  The  municipal- 
ity, which  in  the  case  at  bar  was  the  village 
of  Riverside,  upon  its  subsequent  organiza- 
tion becomes  the  trustee  of  the  public  to  the 
extent  of  the  dedication.  Here  the  acts, 
care,  ordinances,  and  decrees  show  that  the 
village  of  Riverside  accepted  this  tract  as 
public  park,  and  is  estopped  both  by  the 
original  dedication  and  its  own  conduct  from 
denying  that  the  tract  is  public  park.  North 
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Chillicothe  v.  Burr,  185  111.  322,  57  N.  E. 
^2;  Waggeman  v.  ?i-orth  Peoria j  160  111. 
277,  43  X.  E.  347 ;  McDonald  v.  Stark,  176 
111.  456,  52  X.  E.  37 ;  Conkling  v.  Mackinaw 
City,  120  Mich.  67,  79  N.  W.  6;  Marsh  v. 
Fairhury,  103  111.  401,  45  N.  E.  236.  In 
Marsh  v.  Fairbury  it  was  said  (p.  407,  103 
111.,  p.  238,  45  N.  E.)  :  "But,  in  connection 
with  these  public  rights,  those  who  pur- 
chased lots  fronting  on  this  park  took  with 
reference  to  the  plat,  and  had  an  appurte- 
nant right  therein,  which  was  their  own  prop- 
erty, as  a  right  appurtenant,  and  that  was 
to  have  the  streets  and  block  10  remain  open 
for  public  use.  The  vendor,  or  those  privy 
to  his  title,  would,  by  his  acts  in  platting 
and  selling  lots  by  this  plat,  be  estopped 
from  inclosing  block  10  as  private  grounds. 
Such  being  the  case,  the  question  as  to 
whether  or  not  the  village  authorities  ac- 
cepted the  dedication  of  that  block  would 
not  defeat  the  right  of  individual  purchas- 
ers from  asserting  their  rights  to  have  the 
same  open  forever  for  the  use  of  the  public." 
Earll  v.  Chicago,  136  111.  277,  26  N.  E.  370. 
In  the  case  at  bar  the  evidence  shows  that 
appellees  purchased  their  respective  lots,  re- 
lying upon  the  existence  of  this  tract  of  land 
as  a  public  park,  and  that  it  should  always 
remain  such.  Nearly  all  of  the  appellees,  as 
lot  owners,  purchased  their  lots  after  one  or 
more  of  the  decrees  had  been  entered  in  the 
suits  already  referred  to,  begun  by  the  vil- 
lage, which  declared  the  entire  park  to  be 
a  public  park:  and  they  relied  upon  this 
fact  as  appearing  of  record.  Each  lot  has  an 
easement  in  the  park,  and,  in  order  to  main- 
tain this  easement,  it  is  necessary  that  the 
tract  in  question  should  be  preserved  as  a 
park.  Smith  v.  Heath,  102  111.  130;  St. 
Paul  d  P.  -B.  Co,  v.  Schurmevrt  7  Wall. 
•272,  19  L.  ed.  74:  Archer  v.  SaXinati  City, 
93  Cal.  43,  16  L.  R.  A.  145,  28  Pac.  839.  In 
the  latter  easse  of  Archer  v.  Salinas  City  it 
was  said:  ''The  same  principles  which  are 
applicable  to  the  dedication  of  public  streets 
apply  to  the  dedication  of  a  public  park  or 
square.  All  dedications  for  public  use  are 
to  be  considered  with  reference  to  the  pur- 
pose for  which  the  dedication  is  made,  or  the 
use  to  which  the  property  dedicated  may  be 
applied,  and  that  purpose  may  be  ascer- 
tained by  the  designation  which  the  owner 
has  affixed  to  the  land  upon  the  map, — 
whether  it  be  a  street,  a  school  lot,  or  a  pub- 
lic park.  ITie  setting  apart  of  a  public  park 
upon  sticli  map  is  for  the  convenience  and 
enjoyment  of  the  inhabitants  of  the  place, 
and,  as  it  enhances  the  value  of  the  private 
property  fronting  thereon,  so  the  owner  who 
"has  dedicated  it  is  presumed  to  have  re- 
ceived, in  the  increased  prices  for  which  that 
property  was  sold,  the  compensation  for  its 
surrender  to  the  public  as  a  public  park. 
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.  .  .  [Dedication]  may  be  express  and 
completed  by  a  single  act,  as  w^hen  the  land 
is  dedicated  by  deed,  or  it  may  be  implied 
from  a  series  of  acts,  as  when  the  owner 
subdivides  a  tract  of  land  into  blocks  and 
streets,  and  causes  a  map  of  suck  subdivi- 
sion to  be  recorded,  and  sells  the  several  sub- 
divisions which  front  upon  those  streets. 
Whenever  the  dedication  is  complete,  the 
property  thereby  becomes  public  property, 
and  the  owner  loses  all  control  over  it  or 
right  to  its  use." 

We  are  of  the  opinion  that  there  was  a 
oommon-law  dedication  by  the  Riverside  Im- 
provement Company  of  the  tract  in  question 
as-  a  public  pafk  for  purposes  of  recreation 
and  amusement,  and  that  an  easement  of 
that  character  immediately  arose  and  be- 
came appurtenant  to  the  lots  of  appellees, 
and  can  be  enforced  by  them,  especially  as 
the  evidence  shows  that  the  village  has  ex- 
pressly and  repeatedly  recognized  such 
rights,  and  endeavored,  as  trustee,  to  pro- 
tect and  establish  them. 

It  is  claimed  that  towards  the  western  ex- 
tremity of  the  park  the  lithographic  maps 
which  were  circulated  showed  a  roadway  or 
passageway  of  some  kind  curving  along  the 
river  bank.  This  fact  is  dwelt  upon,  a^ 
showing  that  the  intention  of  the  original 
dedicator  was  that  a  road  extended  frcHn 
the  north  through  the  unsubdivided  tract 
across  the  railroad  tracks  should  at  some 
time  be  connected  with  such  roadway  or  pas- 
sageway curving  along  the  river.  If  this 
were  so.  West  avenue  extended  south  is  not 
so  extended  as  to  connect  with  any  such 
roadway  or  passageway,  but  crosses  the  rail- 
road track  a  long  distance  east  of  any  place 
where  audi  roadway  or  passageway  is  indi- 
cated upon  the  lithographic  maps.  If  West 
avenue  is  extended  across  the  park  here  in 
question  in  the  manner  in  which  the  village 
of  Riverside  proposes  to  extend  it  by  the 
ordinance  of  August  28,  1900,  it  will  cut 
the  park  designated  as  "tract  B"  into  two 
parts,  as  shown  by  the  dotted  lines  across 
the  east  end  of  tract  D.  It  appears  from  the 
evidence  that  the  part  marked  "tract  B"  is 
about  125  feet  w^ide,  and  not  more  than  400 
or  500  feet  long.  The  extension  of  West 
avenue  over  it  thus  divides  it  into  two  por- 
tions, so  small  as  to  destroy,  not  only  its 
beauty,  but  its  usefulness  as  a  park  to  the 
lot  owners  whose  residences  abut  upon  it. 
If  roadways  are  indicated  upon  the  plats  as 
recorded,  and  upon  the  lithographic  maps  as 
shown  to  the  purchasers,  then  it  was  the 
intention  of  the  dedicator  that  such  road- 
ways should  run  as  therein  indicated,  and 
not  that  new  roadways  should  be  cut,  divid- 
ing the  property  into  still  smaller  parts  or 
portions.  No  passageway  indicated  upon 
any  plat  which  was  used  in  the  sale  of  lots 
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can  be  located  at  the  point  of  the  crossing 
now  proposed  to  be  made  by  the  village. 

2.  It  is  claimed  on  the  part  of  the  appel- 
lant that,  even  if  the  premises  in  question 
are  a  public  park  or  a  public  common,  or 
both,  neyertheless  the  use  of  a  strip  across 
it  for  the  purposes  of  a  pleasure  driveway 
will  not  be  a  misuse  of  said  public  park  or 
public  common.  Tliis  contention  gives  rise 
to  the  question  whether  the  proposed  use  of 
the  park  by  the  construction  of  a  roadway 
through  the  same,  resulting  from  the  ordi- 
nance of  August  28,  1900,  will,  under  all  the 
oirciimslances,  be  a  misuse  of  the  premises 
as  a  park. 

It  is  not  altogether  clear  that  the  road- 
iray,  if  extended  from  the  south  line  of  the 
railway  right  of  way  across  this  park,  will 
be  a  pleasure  driveway.  As  has  already  been 
stated,  the  village  has  already  extended 
West  avenue  o\'er  the  railroad  right  of  way 
to  the  north  line  of  this  park  by  condemna- 
tion. But  this  extension  of  West  avenue, 
as  we  understand  the  evidence,  was  its  ex- 
tension as  a  public  street  or  highway,  and 
not  as  a  boulevard  or  pleasure  drive.  There 
19  nothing  to  show  that  West  avenue,  if  ex- 
tended across  this  park,  would  be  restricted, 
in  the  use  to  be  made  of  it,  to  a  mere  pleas- 
ure driveway.  The  evidence  shows  that,  un- 
-der  some  arrangement  between  the  village 
and  the  railroad  company,  the  grade  where 
this  crossing  is  to  be  made  will  be  raised  be- 
tween 4  and  5  feet  above  the  level  of  the 
park.  An  unsightly,  elevated  roadway  will 
thus  be  created  through  what  has  been  a 
park,  planted  with  trees  and  shrubs,  and 
eared  for  as  such.  It  is  not  to  be  supposed 
that  persons  driving  for  pleasure  would  at- 
tempt to  drive  a  distance  of  135  feet,  more 
or  less,  up  or  down  an  inclined  plane,  and 
over  a  complicated  and  dangerous  railrocul 
croijsing. 

The  evidence  establishes  the  conclusion 
that  the  extension  of  West  avenue  over  this 
park  will  be  a  perversion  of  the  use  for 
'^'hich  the  premises  embraced  in  the  park 
were  originally  dedicated.  They  were  orig- 
inally dedicated  for  the  purposes  of  a  park, 
and  not  for  the  purposes  of  a  traveled  road- 
^vay  cutting  so  small  a  park  into  two  parts. 
A  park  is  a  "place  for  the  resort  of  the  pub- 
lic for  recreation,  air.  and  light."  Price  v. 
PJninfield.  40  N.  J.  L.  612.  "A  park  is  a 
piece  of  ground  in  a  city  or  village  set  apart 
for  ornament,  or  to  aflFord  the  benefit  of  air, 
exercise,  or  amusement."  17  Am.  &  Eng. 
Enc.  Law,  p.  407.  The  title  to  these  prem- 
ises is  vested  in  the  village  of  Riverside,  as 
trustee  for  the  public,  and  the  uses  to  which 
the  premises  nmy  be  devoted  are  limited  to 
^i*<*s  as  a  park  and  common.  A  deviation 
from  such  use  by  the  village  is  a  violation 
of  its  duties  as  trustee  for  the  public,  and 
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will  result  in  damage  to  the  property  of 
appellees,  and  destroy  their  easement  in  the 
park.  Where  a  park  is  thus  cut  up  by  the 
extension  of  a  street  through  its  middle,  its 
use  for  purposes  of  pleasure,  recreation,  and 
amusement  will  be  destroyed.  Where  such 
a  tract  has  been  dedicated  and  accepted  as 
a  public  park,  and  adjudicated  to  be  such, 
the  municipality  has  no  power  to  convert 
any  portion  of  it  into  a  public  highway,  be- 
cause such  use  is  inconsistent  witH,  and  de- 
structive of,  its  use  as  a  park.  Jacksonville 
v.  Jacksonville  R.  Co.  67  III.  540 ;  Princeville 
V.  Auten,  77  111.  325;  Guttery  v.  Olenn,  201 
111.  275,  66  N.  E.  305;  Chicago  v.  Ward, 
169  111.  302,  38  L.  R.  A.  849,  61  Am.  St. 
Rep.  185,  48  N.  £.  927 ;  Board  of  Education 
V.  Kansas  City,  62  Kan.  374,  63  Pac.  600: 
8t.  Paul  V.  Chicago,  M.  d  8t,  P.  R.  Co,  63 
Minn.  330,  34  L.  R.  A.  184,  63  N.  W.  267,  65 
N.  W.  649,  68  N.  W.  458;  Llano  v.  Llano 
County,  5  TeX.  Civ.  App.  132,  23  S.  W. 
1008;  Price  v.  Thompson,  48  Mo.  361; 
United  States  v.  Chicago,  7  How.  185,  12  L. 
ed.  660;  Re  Wellington,  16  Pick.  87,  26  Am. 
Dec  631.  In  Jacksonville  v.  Jacksonville 
R.  Co,  67  111.  540,  it  was  held  that  a  dedi- 
cation must  always  be  construed  with  refer- 
ence to  the  object  with  which  it  was  made, 
and  that,  where  streets  are  dedicated  by 
means  of  a  town  plat,  they  will  be  consid- 
ered as  designed  for  the  purpose  of  travel 
and  passage  in  any  mode  not  to  destroy  their 
usefulness,  while  a  public  square  will  be  con- 
sidered as  intended  for  beauty  and  adorn- 
ment, and  for  the  health  and  recreation  of 
the  public,  and  the  municipality  will  have  no 
right  or  power  to  divert  it  to  other  uses  or 
purposes;  and  in  that  case  it  was  said  (p. 
543,  67  111.) :  "Streets  and  a  public  square 
are  donated.  Each  has  a  well-known  and 
well-defined  use  and  meaning.  The  one  was 
designed  for  the  purpose  of  travel,  and  the 
right  of  passage  over  the  streets  in  any 
mode  not  to  destroy  their  usefulness  was 
given  by  the  plat.  The  square  was  intended 
for  beauty  and  adornment,  and  for  the 
health  and  recreation  of  the  public.  A  dedi- 
cation must  always  be  construed  with  refer- 
ence to  the  object  with  which  it  was  made. 
The  donors  never  could  have  intended  that 
this  ground  should  be  used  as  a  street.  The 
power  of  the  legislature  to  repeal  the  char- 
ters of  municipal  corporations  cannot  be  ex- 
tended to  the  right  to  divert  property  given 
to  the  public  for  one  use  to  a  wholly  dif- 
ferent and  inconsistent  use.  The  power  can- 
not exist  to  divert  property  from  the  pur- 
pose for  which  it  was  donated.  This  plat 
was  a  solemn  dedication  of  the  ground  to  the 
corporation ;  to  be  held  in  trust  for  the  ii-^p 
of  the  public.  The  donation  was  made  for  a 
certain  specific  and  defined  purpose.  .  .  . 
The  city  has  accepted  the  trust.     It  must  be 
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preserved,  or  the  land  must  revert  to  the  or- 
iginal proprietors.  The  city  has  acted  in 
good  faith.  It  has  inclosed,  planted  with 
trees,  and  improved  and  emhellished  the 
ground  dedicated,  and  thus  maintained  the 
purpose  of  the  donor.  Lots  abutting  upon 
the  square  have  been  purchased  and  built 
upon  with  reference  to  it.  They  have  also 
been  made  more  valuable  by  this  open 
ground  in  front  of  them.  A  court  of  equity 
has  the  right  to  enforce  the  execution  of  the 
plainly  declared  trust,  either  upon  the  ap- 
plication of  the  owners  of  lots  abutting  upon 
the  square,  or  upon  the  application  of  the 
city,  the  trustee.  .  .  •  The  square  is 
valuable  property,  intended  for  the  use  of 
the  public,  and  appurtenant  to  the  estates 
of  the  abutting  lot  owners,  and  the  trustee 
must  be  permitted  to  preserve  it  for  the  ex- 
pressed and  intended  purposes  of  the  trust. 
...  In  Price  v.  Thompson,  48  Mo.  361, 
the  trustees  of  the  town  were  about  to  open 
a  public  park  and  run  streets  through  it. 
The  original  owner  of  the  land,  upon  the  plat 
of  the  town,  designated  4  acres  as  a  park. 
The  language  of  the  statute  of  Missouri  in 
declaring  the  effect  of  the  plat  is  identical 
with  our  own.  The  court  enjoined  the  trus- 
tees, and  held  that  the  park  should  ever  re- 
main public,  and  in  the  condition  in  which 
it  was  donated."  By  the  language  used  in 
the  case  of  Jaokaonville  v.  Jaokaonville  R. 
Co.  67  111.  540,  this  court  indorsed  the  doc- 
trine of  the  case  of  Price  v.  Thompson,  48 
Mo.  361,  to  the  effect  that  the  running  of  a 
street  through  a  public  park  is  a  misuse  of 
the  land  embraced  in  the  park,  and  a  di- 
version of  the  same  from  the  purposes  for 
which  it  was  originally  dedicated.  The  doc- 
trine of  this  case  is  precisely  applicable  to 
the  facts  in  the  case  at  bar. 

In  Chicago  v.  Ward,  169  III.  392,  38  L.  R. 
A.  849,  61  Am.  St.  Rep.  185,  48  N.  £.  927, 
it  was  held  that  where  the  intention  that  a 
certain  square  should  forever  remain  an  open 
space  had  been  expressed  on  the  plat,  or  even 
in  contemporaneous  certificates,  the  village 
trustees  could  not  lawfully  appropriate  it  to 
any  other  public  use,  and  it  was  there  said: 
"It  would  have  been  an  abuse  of  the  trust 
reposed  in  them,  that  the  courts  would  not 
hesitate  to  control,  that  the  property  might 
be  preserved  for  the  uses  intended  by  the 
donors."  And  it  was  also  said  in  that  case 
that  ''it  is  only  where  the  dedication  of  the 
property  as  public  ground  is  an  unrestricted 
dedication  to  public  use  that  the  city  or  leg- 
islature may  designate  the  uses  to  which  it 
shall  be  put."  Such  is  the  distinction  be- 
tween the  case  of  Chicago,  R.  I,  d  P.  R.  Co. 
V.  Joliet,  79  111.  25,  and  the  cases  of  Jackson- 
ville V.  Jacksonville  R.  Co.  67  111.  540,  and 
Princeville  v.  Auten,  77  HI.  325.  In  the  ca,«5C 


of  the  premises  in  controversy  to  such  gen> 
eral  public  use  as  might  include  any  public^ 
use,  but  the  dedication  of  it  was  restricted 
to  the  purposes  of  a  park,  and  the  extension 
of  a  public  highway  through  it  would  be  a 
diversion  of  it  from  the  original  purpose  for 
which  it  was  dedicated. 

It  is  established  by  the  authorities  re- 
ferred to  that,  where  property  is  consecrated 
to  public  use  by  common-law  dedication  of 
the  owner,  the  municipality  within  whose 
borders  the  premises  are  situated  takes  it» 
as  trustee  for  the  public,  for  the  special  uses 
designated  by  the  dedicator.  Here  the  uses 
for  which  the  premises  in  controversy  were 
dedicated  were  for  the  purposes  of  a  public 
park  and  conunon,  and  for  the  recreation  and 
amusement  of  the  public  These  uses  were 
not  only  declared  by  the  dedicator,  but  they 
were  assented  to  by  the  village,  and  estab- 
lished by  the  various  decrees  in  the  suits  in- 
stituted by  it,  as  above  referred  to.  It  re- 
sults that  the  village  cannot  employ  these 
premises,  or  any  portion  of  them,  for  any  ad- 
ditional purpose,  such  as  putting  a  highway 
through  them.  The  construction  of  8u<^  a 
highway  across  them  is  not  devoting  the- 
same  to  the  purposes  of  recreation  and 
amusement.  Moreover,  such  a  highway  is 
not  necessary  to  reach  the  park,  which  can 
be  done  through  other  roadways  designated 
upon  the  original  plat  or  map. 

A  distinction  is  to  be  made  between  case» 
where  a  public  square  is  dedicated  without 
restriction,  and  cases  where  the  dedication 
is  restricted  to  a  particular  purpose.  In  the- 
former  case  any  reasonable  public  use  may 
be  made  of  the  square,  but  in  the  latter  it 
must  be  devoted  to  the  particular  purpos^e 
indicated  by  the  dedicator.  Where  land  is- 
dedicated  for  a  public  park  and  common  it 
cannot  be  said  that  the  construction  of  an 
elevated  driveway,  amounting  in  fact  to- 
nothing  more  than  an  approach  to  a  rail- 
road track,  and  only  a  little  over  100  feet 
long,  is  an  act  which  amounts  to  keeping  the 
park  open  for  purposes  of  recreation  and 
amusement.  A  distinction  is  also  to  be  ob- 
served between  cases  where  the  facts  show- 
that  a  public  park  has  been  created  and  es- 
tablished by  a  municipality  under  statutory 
provisions,  and  cases  where  the  land  has  been 
dedicated  for  the  purposes  of  the  park  by 
the  original  owner  thereof.  A  pleasure- 
driveway  may  be  a  legitimate  feature  of  a 
public  park  created  and  established  by  a 
municipality,  but  in  a. dedicated  park  it  i» 
always  a  question  of  the  intention  of  the 
donor.  The  latter  class  of  parks  cannot  be 
cut  up  at  the  pleasure  of  municipal  bodies, 
or  by  virtue  of  any  statutory  authority.  Tlie 
provisions  in  the  statute  in  relation  to 
parks  to  which  counsel  for  appellant  refer 


at  bar  there  was  no  imrestricted  dedication    clearly  relate  to  parks  created  by  a  munici- 
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palitj  or  park  oommisBioners,  and  not  to 
psricB  dedicated  at  common  law.  Several 
eaaes  are  referred  to  by  counsel  where  a 
board  of  park  commissioners  are  expressly 
giTen  by  statute  exclusive  powers  over 
parka,  and  seated  with  absolute  discretion  to 
improve  and  maintain  the  same  as  in  their 
judgment  may  seem  proper.  In  such  cases 
the  board  cannot  be  enjoined  by  a  taxpayer, 
on  the  g^und  of  improper  expenditures  of 
public  moneys,  from  constructing  speedways 
or  other  kinds  of  pleasure  driveways.  Holts 
T.  DieJd,  26  Misc.  224,  66  N.  Y.  Supp.  841. 
Such  eases,  in  which  parks  are  created  un- 
der statutory  authority,  and  park  oommis- 
sionezB  have  the  fullest  power  to  regulate 
the  use  of  the  park,  and  to  ornament  and  to 
do  anything  that  they  choose,  in  their  discre- 
tion, with  reference  to  it  as  a  park,  have  no 
application  to  the  case  at  bar,  where  the 
park  was  dedicated  as  such  by  the  original 
owner  of  the  land,  and  where  the  purpose  of 
the  dedication,  as  indicated  by  the  owner, 
must  be  carried  out. 

3.  It  is  further  claimed  on  the  part  of  the 
appellant  that  the  present  bill  will  not  lie, 
upon  the  alleged  ground  that  appellees  have 
failed  to  show  any  damage  to  their  property 
by  reason  of  the  construction  of  the  proposed 
driveway  over  the  park.  There  is  evidence 
tending  to  show  that  there  would  be  special 
damage  and  injury  to  the  lots  of  appellees 
by  the  misuse  of  the  park  in  the  manner 
proposed.  But,  if  this  were  not  so,  we  do 
not  deem  it  necessary  that  damage  or  injury 
of  any  kind  must  be  shown,  in  order  to  jus- 
tify a  suit  of  this  character.  Appellees,  as 
abutting  property  owners,  are  entitled,  un- 
der the  circumstances  of  this  case,  to  an  in- 
junction restraining -the  village  from  violat- 
ing its  duties  as  trustee  and  perverting  the 
purposes  of  dedication.  It  has  been  held 
that  a  bill  or  suit  may  be  maintained  by  an 
individual  in  respect  to  a  public  street  or 
highway  where  there  is  a  special  trust  in 
favor  of  an  adjoining  property  holder,  as 
well  as  where  there  is  a  special  injury.  Earll 
v.  Chicago,  136  111.  277,  26  N.  E.  370.  Where 
privileges  of  a  public  nature,  and  yet  benefi- 
cial to  private  estates,  are  secured  to  pro- 
prietors contiguous  to  public  squares  or 
other  places  dedicated  to  public  uses,  equity 
will  afford  a  remedy  by  injunction.  2 
Story,  Eq.  Jur.  §  927;  Netoell  v.  Saaa,  142 
111.  104,  31  N.  E.  176.  In  Maywood  Co,  v. 
Moytcoodj  118  111.  61,  6  N.  E.  866,  it  was 
held  tliat  after  the  dedication  of  a  block  in 
a  village  to  the  public  for  a  park,  and  the 
sale  and  conveyance  of  lots  on  the  faith  of 
SQch  dedication,  the  original  proprietor, 
though  still  holding  the  legal  title  to  the 
Mode  dedicated,  would  not  be  allowed  to  di- 
vert his  trust  by  mortgaging  the  property, 
and  that,  if  he  did  mortgage  the  property  to 
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parties  having  notice  of  the  public  interests- 
therein,  a  court  of  equity  would  set  the  same- 
aside  at  the  suit  of  the  corporate  authorities 
and  lot  owners  interested;  and  it  was  ther& 
said  (p.  72,  118  111.,  p.  871,  6  N.  E.) :  '^A 
court  of  equity  has  jurisdiction  to  entertain 
the  bill  filed  in  this  case.  As  a  foreclosure- 
of  the  trust  deed  would  probably  result  in 
the  ownership  of  the  'park'  by  private  par- 
ties, there  was  a  threatened  perversion  of 
the  trust  upon  which  the  property  was  held. 
Equity  will  interpose  to  prevent  the  per- 
version of  a  trust.  Jctcksonville  v.  Jackson- 
ville R.  Co.  67  111.  540.  Again,  the  evidence- 
shows  a  threatened  nuisance  tending  to  de- 
prive appellees  and  others  of  the  full  an<? 
free  use  of  this  park  as  they  were  entitled 
to  have  it  used.  This  is  a  well-recognized 
ground  for  equitable  interposition.  Zeaririff- 
V.  Raber,  74  111.  409.  .  .  .  Small  and 
Hubbard,  as  residents  of  the  village,  have  a 
common  interest  with  each  other,  and  witb 
the  village  itself,  in  preventing  any  obstruc- 
tion to  the  use  of  the  public  square  for  the- 
purposes  of  a  park.  .  .•  .  They  are  there- 
fore properly  joined  with  the  village  as  com- 
plainants." In  Brown  v.  Manning,  6  Ohio, 
298,  27  Am.  Dec.  255,  which  was  a  suit  to* 
enjoin  the  proprietors,  who  dedicated  th& 
land  to  public  use,  from  appropriating  to- 
private  use  a  square  included  in  the  dedica- 
tion, the  court  says:  "It  sufficiently  ap- 
pears that  the  plaintiff  is  one  of  the  inhab- 
itants of  the  town,  living  and  holding  prop- 
erty contiguous  to  the  square,  the  value  of 
which  is  affected  by  the  dedication.  He  is^ 
therefore  not  a  volunteer  assuming  to  pro- 
tect the  rights  of  others;  but  entitled  to  this 
remedy  for  the  protection  both  of  his  indi- 
vidual and  his  common  interests."  Daven- 
port V.  Bufflngton,  1  Ind.  Terr.  424,  45  S.  W. 
128.  Under  the  authorities  thus  referred  to. 
the  present  appellees  had  a  right  to  file  the- 
present  bill  for  an  injunction,  inasmuch  as  a 
special  trust  existed  in  the  village  of  River- 
side in  their  favor  as'  adjoining  property 
holders.  They  are  seeking  here  to  prevent 
the  perversion  of  a  trust,  and  upon  that 
ground  equity  will  interpose  in  their  favor. 
The  decree  of  the  Superior  Court  of  Cooh 
County  is  affirmed. 


ILLINOIS   SOUTHERN  RAILWAY   COM- 
PANY, Appt,, 

V, 

Alta  MARSHALL,  Admrx.,  etc.,  of  William. 
S.  Marshall,  Deceased. 

(210  111.  562.) 

1.    One  employed  on  tlie  platform  of  a 
car    carrying    a    pile    driver,    wlioiie 


Note. — For     vice     principalsbip     considered) 
with  reference  to  the  superior  rank  of  a  negll- 
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dnty  la  to  remove  the  props  from  the 
nprlj^hts  or  leads  when  It  becomes  nec- 
essnry  to  lower  them  to  move  the  car, 
and  who  cannot  see  whether  the  rope 
is  properly  attached  to  their  lower  ends  to 
control  their  descent,  is  Jiistifled  in  assuming 
that  such  Is  the  fact  when  he  receives  the  or- 
der to  remove  the  props,  and  in  acting  upon 
that  assumption. 

2.  A  maiiter  1m  liable  for  injuries  to  Ills 
nervaut  caused  by  tbe  nevllireBce  of 
Itls  foreman  in  giving  an  order  which  can- 
not be  safely  obeyed  because  of  the  negligence 
of  the  same  person  in  failing  to  perform  an 
act  as  fellow  servant  of  the  person  injured, 
and  which  should  have  been  performed  before 
the  order  was  given. 

S.  A  person  placed  by  a  railroad  cont- 
pany  In  charge  of  the  operation  of  a 
pile  driver  and  the  car  upon  which  it  ia 
carried,  with  discretion  to  determine  when  to 
remove  the  apparatus  from  the  main  track 
to  avoid  passing  trains,  and  the  method  of 
doing  so,  and  with  authority  to  direct  the 
acts  of  the  other  employees  in  accomplishing 
that  purpose,  is,  with  regard  to  that  matter, 
a  foreman  or  vice  principal. 

■4.  Employees  cannot,  as  ntatter  of 
lavr,  be  pronounced  fellow  servants 
during  the  performance  of  a  particular  act 
when  the  evidence  as  to  the  facts  is  conflict- 
ing, and  the  evidence  and  the  legitimate  con- 
clusions to  be  drawn  from  it  are  not  such  that 
all  reasonable  men  would  agree  that  such  was 
their  relation. 

(June  23,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Fourth  District, 
«l!irming  a  judgment  of  the  Circuit  Court 
for  Randolph  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  resulting  in  the  death  of 
plaintiff's  intestate,  which  were  alleged  to 
liave  been  caused  by  defendant's  negligence. 
Affirmed. 

Statement  by  Masrnder,  J.: 

This  is  an  action  in  case,  begun  on  De- 
-cember  22,  1902,  in  the  circuit  court  of 
Randolph  county,  by 'the  appellee,  as  admin- 
istratrix of  the  estate  of  her  deceased  hus- 
band, William  S.  Marshall,  against  the  ap- 
pellant company  to  recover  damages  for  the 
death  of  said  William  S.  Marshall.  The 
plea  of  the  general  issue  was  filed.  The 
Irial  in  the  court  below  resulted  in  verdict 
and  judgment  in  favor  of  appellee  for 
«'i>5,000.  An  appeal  was  taken  to  the  appel- 
late court,  and  the  latter  court  has  affirmed 
the    judgment   of    the    circuit    court.      The 


present  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance.  The  death  of  William 
S.  Marshall  occurred  on  February  5,  1902, 
and  resulted  from  injuries,  received  at  about 
5:30  P.  M.  on  February  3,  1902.  while  he 
wa9  in  the  employment  of  appellant.  The 
declaration  alleges,  in  substance,  that  the 
injuries  were  inflicted  while  the  said  Mar- 
shall was,  M'ith  all  due  care  and  caution,  at- 
tempting to  lower  two  certain  "leads,"  which 
were  hea\'y  upright  timbers  38  feet  long, 
used  in  connection  with  a  certain  piledriver 
on  a  flat  car,  and  which  leads  one  Fred  Hoff. 
alleged  to  be  the  boss  of  said  Marshall 
and  the  foreman  or  vice  principal  of  the 
appellant,  had  negligently  ordered  Marshall 
to  lower.  The  declaration  charges  that  Hoff 
negligently  failed  to  fasten  a  certain  rope 
in  a  yoke  iron  at  or  near  the  bottom  of 
said  leads,  to  control  them  while  being  low- 
ered, and  to  prevent  them  from  falling;  it 
being  alleged  that  it  was  the  duty  of  said 
Hoff  to  so  fasten  said  rope  before  giving 
said  order. 

The  material  facts  in  the  case  are  sub* 
stantially  as  follows:  The  appellant  on 
February  3,  1902,  was  operating  a  single- 
track  railroad  between  Salem,  in  Marion 
county,  and  Chester,  in  Randolph  county, 
and  had  in  its  employ  a  certain  gan^  of 
men,  engaged  in  bridge  work,  and  who  were 
employed  by  appellant  to  operate  a  pile- 
driver  along  the  line  of  its  road  between 
Coulterville,  in  Randolph  .county,  and  Oak- 
dale,  in  W^ashington  county,  at  or  near  a 
place  known  as  McKinley.  On  February  3. 
1902,  appellant  was  engaged  in  driving  piles 
at  or  near  the  point  where  its  line  crosses 
Mud  creek,  in  Washington  county.  The 
piledriving  machinery  was  rigged  up  on  a 
flat  car,  and  was  operated  from  the  car 
standing  on  the  railroad  track.  The  pile- 
driver,  or  large  hanmier,  was  worked  up 
and  down  between  two  large  upright  tim- 
bers, called  ''leads,"  about  38  feet  in  length. 
These  leads,  when  in  position  for  work,  were 
fastened  on  the  front  end  of  the  flat  car. 
and  extended  about  4  inches  from  the  rail 
upward,  and  were  supported,  when  in  an  up- 
right position  for  work,  by  certain  props  or 
''stiff  legs."  When  in  position  for  work, 
they  were  swung  out  over  one  end  of  the 
car,  and  the  lower  ends  of  the  leads  pro- 
jected nearly  to  the  ground,  being  from  4 
to  6  inches  above  it.  On  the  other  end  of 
the   car   was   a   certain   stationary   engine. 


Kent  servant,  see  al«o,  in  this  series,  Stevens  v. 
<'ham1)erlln,  51  I..  R.  A.  5i;{,  and  nolc;  Norton 
Bros.  V.  Nadebok,  54  L.  R.  A.  842 ;  Southern  P. 
Co.  V.  Schoer,  57  L.  R.  A.  707 ;  and  Canney  v. 
AA'nIkelne,  58  L.  R.  A.  3a. 

For  vice  principalshlp  as  determined  with 
respect  to  the  character  of  the  act  that  caused 
the  Injury,  see  La  Fayette  Bridge  Co.  v.  Olsen, 
^b  ]^  R.  A. 


54  L,  R.  A.  33,  and  note;  Wellston  Coal  Co.  v. 
Smith,  55  L.  R.  A.  99 ;  Swift  &  Co.  v.  Bletse.  57 
L.   R.  A.  147;  Kelly  v.  New  Haven  S.   B.    Co. 

57  L.   R.  A.  494 :   Sroufe  v.   Moran  Bros.    Co. 

58  L.  R.  A.  313 ;  Knutter  v.  New  York  &  N.  J. 
Teleph.  Co.  58  L.  R.  A.  808 ;  Sams  v.  St.  Tx>ul3 
&  M.  River  R.  Co.  61  L.  R.  A.  475 ;  and  South- 
ern Indiana  R.  Co.  v.  Harrell,  63  L.  R.  A..  461. 
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vhich  worked  the  piledriver,  which  pile- 
<]ri\ier  was  then  and  there  used  to  drive 
piles  in  and  to  the  side  of  the  railway  track. 
When  the  piledriver  was  in  use,  the  cnr, 
on  which  were  placed  said  leads,  and  said 
stationary  engine  and  tlie  machinery  and 
appliances  incident  to  the  working  of  the 
filodriver,  stood  on  the  railroad  track  of 
appellant.  When  a  passenger  or  freight 
train  had  to  pass  over  said  track,  the  car, 
c-ontainin^  the  piledriver  and  the  machinery 
asd  appliances  in  connection  with  it,  had 
to  be  niof\-ed  off  to  a  siding  or  side  track,  so 
as  to  he  out  of  the  way  of  such  passing  pas- 
senger or  freight  train.  When  the  flat  car 
was  to  be  so  moved,  the  leads  were  low- 
i^red  and  allowed  to  rest  on  a  specially  con- 
«tructcd  piece  on  the  deck  of  the  car,  about 
8  feet  in  height,  called  the  "lead  rest." 
The  method  of  lowering  the  leads  was  to  at- 
tach one  end  of  a  strong  rope  to  the  yoke 
iron  in  the  leads,  and  to  draw  it  taut  about 
a  spool  operated  by  the  engine.  The  legs 
or  props  would  then  be  removed,  or  knocked 
away,  and  the  leads  would  be  gradually 
lowered  to  the  "rest,"  as  the  line  paid  out 
from  the  spool.  In  order  to  get  the  flat 
car.  containing  the  piledriver  and  its  ma- 
chinery and  appliances,  to  the  side  track  or 
siding,  so  that  a  passing  train  could  pass 
over  the  railroad  track,  a  locomotive  en- 
gine, kept  at  the  place  for  that  purpose, 
^Kould  be  attached  to  this  flat  car,  and  the 
flat  car  would  be  hauled  onto  the  siding  by 
such  locomotive  engine.  The  car,  on  which 
the  piledriver  as  aforesaid  was  placed,  was 
also  hauled  in  like  manner  to  and  from 
the  work  before  the  commencement  and  at 
the  end  of  each  day's  work.  When  the  flat 
car  with  the  piledriver  thereon  was  so  re- 
JiKived  to  the  side  track  or  siding,  it  was 
nc«-<*ssary  to  lay  said  leads  or  upright  tim- 
ers down  upon  the  lead  rest,  placed  upon 
ilie  car  for  that  purpose,  so  that  said  leads 
or  long  timbers  might  be  transported  in 
^nfoiy  to  the  men  engaged  in  said  work  and 
upon  said  car.  The  rope,  which  it  was  nec- 
^-*^ary  to  fasten  to  the  yoke  iron  on  or  near 
tlie  bottom  of  the  leads,  as  above  stated, 
extended  from  a  certain  sheave,  and  was 
fastened  or  attached  to  a  winch  head  in  the 
engine  room,  where  the  stationary  engine 
was  located  on  the  car.  The  purpose  of  fast- 
ening the  rope  in  the  manner  stated  was 
to  control  the  leads,  as  they  were  let  down 
npon  the  lead  rest,  and  thus  cause  them  to 
be  let  down  gradually,  and  slowly,  ajid  un- 
Afr  control,  and  so  as  to  prevent  them  com- 
ini»  down  suddenly,  and  injuring  any  person 
or  persons  who  might  happen  to  be  upon  the 
car. 

The  declaration  charges  that  it  was  the 
duty  of  said  HofT,  who  is  alleged  to  have 
l>een  appellant's  foreman  and  had  charge  of 
66  L.  R.  A. 


the  men  doing  the  work,  to  hook  the  rope 
to  said  yoke  iron  before  ordering  the  leads 
to  be  thus  lowered.  On  the  day  of  the  in- 
jury, the  deceased,  William  S.  Marshall, 
was  a  member  of  the  gang  operating  the 
piledriver,  and  his  proper  position  was  on 
said  car,  and  it  was  a  part  of  his  duty  to 
assist  in  lowering  said  leads.  The  declara- 
tion charges  that  on  the  day  aforesaid  said 
Hoff  ordered  William  S.  Marshall  to  lower 
said  leads  to  and  upon  the  said  lead  rest, 
so  that  the  car  might  be  hauled  to  a  certain 
side  track,  and  that  Marshall  proceeded, 
with  ordinary  care  for  his  own  safety,  to 
carry  out  the  orders  of  Hoff  and  to  lower 
said  leads ;  that  Marshall  was  bound  to  obey 
said  orders:  that  said  leads  then  and  there 
suddenly  fell  upon  said  Marshall,  "on  ac- 
count of  said  Fred  Hoff,  who  was  not  then 
and  there  a  fellow  servant  of  said  Marshall, 
having  care]es.sly  and  negligently  failed  and 
omitted  to  hook  said  rope  into  said  yoke 
iron,  as  it  was  his  duty  to  so  hook  and  fast- 
en said  rope,  and  said  Marshall,  while  in 
the  exercise  of  ordinary  care,  and  while 
acting  under  the  orders  of  his  said  foreman, 
Fred  Hoff,  was  then  and  there  struck  by 
said  leads  as  a  direct  and  immediate  result 
of  the  negligence  and  carelessness  of  said 
Fred  Hoff  in  failing  to  hook  said  rope  into 
said  yoke  iron,  and  of  said  negligent  and 
careless  order  given  by  said  Hoff,  as  fore- 
man, to  said  Marshall,  and  the  said  William 
S.  Marshall  then  and  there  received  injuries 
from  which  he  afterwards,  to  wit,  on  Feb- 
ruary 6,  1902,  died."  Hoff's  duties  re- 
quired him  to  be  upon  the  ground  near  the 
front  of  the  car.  On  the  day  of  the  acci- 
dent, the  regular  engineer  of  the  stationary 
engine  was  absent,  and  Newton  Harben,  who 
was  superintendent  of  bridges  and  bridge 
building  for  the  appellant,  and  who  em- 
ployed the  men  and  appointed  the  bosses  of 
the  bridge  gangs,  placed  his  son  Mabre  Har- 
ben in  charge  of  the  engine,  and  gave  Fred 
Hoff  control  of  the  men  engaged  in  driving 
the  piles.  In  this  position  Hoff  had  au- 
thority to  give  orders  and  directions  con- 
cering  the  work  to  all  the  men,  except  the 
engineer. 

The  evidence  tends  to  show  that  the  de- 
ceased, Marshall,  began  work  for  the  com- 
pany in  September,  1901,  as  a  member  of 
the  bridge  gang,  but  that  he  had  been  work- 
ing with  the  piledriver  in  question  only  a 
few  days  before  he  was  hurt,  and  that  on 
that  day  he  had  worked  on  top  of  the  cat 
for  the  first  time,  and  had  then  for  the  first 
time  attempted  to  lower  the  leads  himself; 
that  previously  Hoff  had  climbed  on  the  car 
and  assisted  Marshall  to  lower  the  leads, 
and  showed  him  how  it  was  done,  he  being 
inexperienced  in  the  work.  The  "stiff  legs" 
were   timbers   used   to  steady   and   support 
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the  leads,  and  prevent  them  from  falling 
when  in  an  upright  position.  When  the 
hook  at  the  end  of  the  rope  was  fastened  in- 
to the  yoke  iron,  so  as  to  control  the  mo- 
mentum of  the  leads  when  they  were  low- 
ered, and  so  as  to  lower  them  slowly,  and 
under  control,  it  was  the  duty  of  the  man 
on  the  top 'of  the  car,  in  the  place  called  the 
**mink  trap,"  to  knock  out  these  "stiflf  legs," 
and  then  the  leads  would  be  laid  over  on  the 
lead  rest,  falling  of  their  own  weight  and 
force,  being  prevented  by  the  rope  from 
falling  too  suddenly.  If  the  rope  was  not 
pruperly  fastened,  the  leads  would  fall  with 
great  force  of  their  own  momentum  and 
weight. 

As  is  said  by  the  appellate  court  in  stat- 
ing the  facts  of  the  case:  "About  the  time 
for  closing  the  day's  work,  the  men  having 
just  finished  driving  a  pile  outside  of  the 
track,  and  a  passenger  train  being  about 
due.  Hoff  gave  orders  to  them  to  gather  up 
their  tools,  place  them  on  the  car,  and 
swing  the  leads  to  the  center.  He  also  sig- 
naled the  engineer  of  the  locomotive,  which 
accompanied  the  car,  to  couple  onto  the  car 
and  pull  off  the  bridge.  The  leads  were 
swung  to  the  center,  and  the  rope,  used  to 
lower  them,  tightened.  The  hook  in  the 
rope  was,  however,  at  the  time,  fastened  to 
the  drawbar  underneath  the  car;  HofT  hav- 
ing neglected  to  attach  it  to  the  iron  yoke 
on  the  leads.  Marshall  then  proceeded  to 
knock  out  the  props,  and  the  leads,  not  hav- 
ing the  rope  to  hold  and  ease  them  down, 
fell  upon  him,  inflicting  the  injuries  from 
which  he  subsequently  died.  It  is  claimed 
by  appellee  that  HofT  gave  the  order  to  low- 
er the  leads  just  prior  to  the  time  Marshall 
knocked  out  the  props."  The  evidence  tends 
to  show  thut,  when  the  movement  began  to 
haul  off  the  flat  car,  with  its  piledriver  and 
machinery  and  appliances,  to  the  side  track, 
a  period  of  ten  minutes  only  would  elapse 
before  a  passenger  train  would  come  along, 
and  pass  over  the  track  from  which  the  flat 
car  was  removed. 

« 

Mesttrs,  R.  J.  Goddard  and  F.  M.  Tris- 

sal  for  appellant. 
Mr,  'NL.  VST.  Borders,  for  appellee: 
Whether  Marshall  and  Hoff  were  fellow 
servants  at  the  time  Marshall  was  injured, 
or  whether  Hoflf  was  a  vice  principal,  were 
purely  questions  of  fact  for  the  determina- 
tion of  the  jury. 

'Norton  Bros,  v.  TUadehohy  190  HI.  595, 
64  L.  R.  A.  842,  60  N.  E.  843;  Pittsburg 
Bridge  Co.  v.  Walker,  170  HI.  550,  48  N. 
E.  9i5:  Metropolitan  West  Side  Elev.  R,  Co, 
v.  Skola,  183  111.  454,  75  Am.  St.  Rep.  120, 
56  N.  E.  17.1;  Consolidated  Coal  Co.  v. 
aruher,  188  111.  584,  69  N.  E.  254:  Chicago 
d  A.  R.  Co.  V.  May,  108  111.  288;  Chicago  ds 
06  L.  R.  A. 


.4.  R.  Co.  T.  Sioan,  176  HI.  424,  52  N.  E. 
916;  William  Qraver  Tank  Works  v.  O^Don- 
neli,  191  111.  236,  60  N.  E.  831;  Offutt  v. 
World's  Columbian  Exposition,  175  III.  472, 
51  N.  E.  651;  Illinois  Steel  Co.  v.  Schy- 
manowski,  102  111.  447,  44  N.  E.  876 :  West- 
ville  Coal  Co.  v.  Schwartz,  177  111.  272,  52 
N.  E.  276;  Hartley  v.  Chicago  d  A.  R.  Co. 
197  111.  440,  04  N.  E.  382 ;  Illinois  V.  R.  f  o. 
V.  Sporleder,  199  111.  184,  66  N.  E,  21S: 
Illinois  C.  R.  Co.  v.  Atuxll,  198  111.  200,  CA 
N.  E.  1096 ;  Slack  v.  Harris,  200  HI.  96,  6J 
N.  E.  669;  Chicago  Hair  d  Bristle  Co.  v. 
Mueller,  203  111.  658,  68  N.  E.  51. 

An  employee,  given  by  a  corporation  con- 
trol over  a  particular  class  of  workmen  in 
any  branch  of  its  business,  is  in  snch  re- 
spect the  direct  representative  of  the  com- 
pany, and  all  commands  given  by  him,  with- 
in the  scope  of  his  authority,  are  in  law  the 
commands  of  the  company;  and  the  company 
is  respcmsible  for  the  consequences  of  such 
commands. 

IlUnoia  Steel  Co.  ▼.  8ehynianou:ski,  IG2 
111.  447,  44  N.  E.  876;  Chicago  d  A.  R.  Oo. 
V.  May,  108  HI.  288;  Fanter  v.  Clark,  15 
lU.  App.  470;  Slack  y.  Harris,  200  lU.  96, 
66  N.  E.  669. 

The  rule  of  ''assumed  risk"  presupposes 
that  the  master  has  used  due  care. 

A  servant  does  not  assume  the  negligence 
of  another,  not  a  fellow  servant,  unless  he 
has  knowledge  of  the  habitual  or  customary 
negligence  of  such  other. 

Hartley  v.  Chicago  d  A.  R.  Co.  197  111. 
440,  64  N.  E.  382 ;  La  Salle  y.  Kostka,  190 
HI.  130,  60  N.  E.  72;  D,  Sinclair  Go.  v. 
Waddai,  200  HI.  17,  66  N.  E.  437 ;  Chicago 
d  O.  T.  R,  Co,  T.  Bpumey,  197  HI.  471,  64 
N.  E.  302 ;  Chicago  d  E,  I.  R.  Co.  r.  Kneir- 
im,  152  HI.  458,  43  Am.  St.  Rep.  259,  39 
N.  E.  324. 

The  servant  is  not  boimd  to  disobey  the 
master's  order  on  pain  of  assuming  the  risk, 
unless  the  danger  is  such  that  an  ordinarily 
prudent  man  would  not  incur  it. 

Illinois  Steel  Co.  t.  Ryska,  200  111.  280,. 
65  N.  E.  734;  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  148  HI.  573,  3G  N. 
E.  572. 

When  Marshall  received  the  order  from 
Hoff  to  lower  the  leads  he  had  a  right  to  as- 
sume that  the  rope  was  fastened  in  the 
yoke  iron. 

Himrod  CoaZ  Co.  v.  Clark,  197  HL  614, 
64  N.  E.  282. 

After  asking  the  instructions  it  did  in 
this  case  appellant  cannot  be  heard  to  8.iy 
in  this  court  that  there  was  no  evidence 
tending  to  show  that  Hoff  was  Marshall's 
foreman,  and  not  a  fellow  servant. 

Consolidated  Coal  Co.  v.  Haenni,  146  HI. 
614,  35  N.  E.  162;  Chicago  Terminal  Trans- 
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/rr  R.  Co.  v.  Schmelling,  197  111.  619,  64 
X.  E.  714. 

That  an  assistant  foreman  sometimes  en- 
gages in  labor  as  a  common  workman  with 
other  servants  does  not,  as  a  matter  of  law, 
constitute  him  their  fellow  servant. 

Chicago  Hair  d  Bristle  Co,  v.  Mueller, 
203  111.  658,  68  N.  E.  61. 


%  J.,  delivered  the  opinion  of 
the  court: 

The  questions  involved  in  this  case  are 
within  a  very  narrow  compass.  No  errors 
are  assigned  as  to  the  action  of  the  trial 
court  in  admitting  or  excluding  evidence. 
Only  one  instruction  was  given  for  the  plain- 
tiff below,  and  no  objection  is  urged  against 
this  instruction  by  the  appellant.  Seven 
instructions  asked  by  the  appellant  were 
given  by  the  court,  and  no  instruction  asked 
by  the  appellant  was  refused,  except  the  in- 
struction asked  at  the  close  of  the  plain- 
tiff's testimony,  and  also  again  at  the  close 
of  all  the  evidence  in  the  case,  directing  the 
jury  to  find  for  the  defendant.  This  latter 
instruction  was  refused  by  the  court,  and 
its  refusal  is  the  only  error  insisted  upon  by 
counsel  for  appellant  in  their  brief. 

It  is  not  claimed,  as  we  understand  the 
argument,  that  the  deceased,  William  S. 
^larshall,  was  not  in  the  exercise  of  due 
care  for  his  own  safety  when  the  accident 
occurred.  He  was  on  the  car,  engaged  in 
the  performance  of  his  duty,  which  was  to 
rpmove  the  props  when  the  leads,  or  upright 
timbers,  were  to  be  lowered,  and  there  is  no 
endenoe  tending  to  show  that  he  was  guilty 
of  any  contributory  negligence.  Nor  is  it 
seriously  claimed  Uiat  Hoff  was  not  guilty 
of  the  negligence  which  caused  the  injury  to 
Marshall.  It  was  the  duty  of  Hoff  to  attach 
the  rope  to  the  yoke  iron,  in  order  that 
the  leads  might  be  gradually  lowered,  so  as 
to  rest  upon  the  lead  rest.  Unless  the  rope 
was  so  attached  to  the  yoke  iron,  the  leads 
would  fall  suddenly  and  rapidly  and  not  be 
gradually  lowered.  Hoff  neglected  to  attach 
the  rope  to  the  yoke  iron,  but  attached  it, 
or  suffered  it  to  be  fastened,  to  the  drawbar 
under  the  car.  This  was  certainly  great  neg- 
li|?ence  on  the  part  of  Hoff.  The  evidence 
lends  to  show  that  the  deceased,  Marshall, 
was  unable  to  see,  from  the  position  which 
he  occupied  on  the  car,  whether  or  not  the 
rope  was  properly  attached  to  the  yoke  iron ; 
and  he  was  ji!stified  in  supposing  that  the 
rope  was  so  properly  fastened  when  he  re- 
moved the  props  from  the  leads,  or  upright 
heams. 

The  claim  of  the  appellant  is  that  Hoff 
and  l^Iarshall  were  fellow  servants,  and  that, 
therefore,  the  appellant  is  not  liable,  be- 
cause Marshall  was  injured  by  the  negli- 
*nnice  of  a  fellow  servant.  It  is  furthermore 
«C  L.  R.  A. 


insisted  by  the  appellant  that  Hoff  and  the 
deceased,  Marshall,  must  be  held  to  have 
been  fellow  servants  as  matter  of  law,  and 
that  the  question  whether  or  not  they  were 
fellow  servants  was  not  a  question  of  fact. 
Appellee  insists  that  Hoff  was  the  foreman 
of  the  appellant  company,  and  had  charge 
of  the  men  and  directed  them  in  their  work ; 
that  Marshall  was  one  of  the  gang  of  work- 
men, who  were  acting  under  Hoff's  direc- 
tion; that  it  was  not  only  the  duty  of  Hoff 
to  attach  the  rope  to  the  iron  yoke  on  the 
leads,  but  that  it  was  also  his  duty  to  give 
the  order  to  lower  the  leads  when  the  proper 
time  came;  that  Hoff  was  guilty  of  negli- 
gence, in  that  he  ordered  the  leads  to  be 
lowered,  and  thereby  directed  Marshall  to 
remove  the  props  under  the  leads,  without 
having  attached  the  rope  to  the  iron  yoke; 
and  that  the  injury  which  resulted  in  Mar- 
shall's death  was  caused  by  the  act  of  Hoff, 
as  foreman  and  representative  of  the  appel- 
lant, in  negligently  giving  the  order,  which 
Marshall  obeyed,  and  in  consequence  of 
which  he  lost  his  life.  There  is  conflict  in 
the  testimony  upon  certain  material  ques- 
tions of  fact.  In  the  first  place,  Hoff  testi- 
fied that  he  was  not  foreman.  At  least 
three  witnesses,  however,  testified  that  he 
was  foreman  upon  that  day,  and  directed 
the  movements  of  the  gang,  which  was  at 
work  operating  the  piledriver.  Newton  Har- 
ben,  the  superintendent  of  bridge  construc- 
tion for  the  appellant,  appointed  Hoff  to  act 
as  foreman  and  control  and  direct  the  move- 
ments of  the  men  on  that  day,  because,  the 
regular  engineer  being  absent,  his  son,  Ma- 
bre  Harben,  who  had  previously  acted  as 
foreman,  was  obliged  to  perform  the  duties 
of  engineer;  and  it  was  not  possible  for  the 
engineer,  while  operating  the  engine,  to  di- 
rect the  movements  of  the  men  in  the  other 
part  of  the  work.  Not  only  does  the  evi- 
dence tend  to  show  that  Hoff  was  foreman 
upon  the  occasion  in  question,  but  counsel 
for  appellant  substantially  admit  the  fact  in 
their  brief,  when  they  say:  ''We  cannot 
deny  that,  on  the  day  in  question,  Hoff  was 
invested  with  a  measure  of  authority  over 
the  other  members  of  the  gang.  He  doubt- 
less was  a  vice  principal  in  certain  respects." 
Appellant  also  insists  that,  even  if  Hoff 
was  acting  as  foreman  upon  the  day  in 
question,  yet  that  he  did  not  give  the  order 
to  lower  the  leads.  Several  witnesses  con- 
tradict him  upon  this  subject.  Mabre  Har- 
ben and  Winston  both  testify  that  he  did 
give  the  order  to  lower  the  leads.  He  him- 
self admits  in  his  testimony  that  he  gave 
the  order  to  "swing  to  the  center,"  and  it 
is  conceded  on  all  hands  that  the  order  to 
lower  the  leads  was  involved  in'  the  order  to 
swing  to  the  center,  because  the  only  object 
of  swinging  the  beams  to  tlio  center  from 
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their  position  outside  of  the  trade,  or  netir 
the  outside  of  the  track,  was  to  lower  them 
to  the  lead  rest  and  prepare  for  the  removal 
of  the  car  to  the  side  track.  After  a  careful 
examination  of  all  the  evidence,  we  are  sat- 
isfied that  there  is  proof  tending  very 
.  strongly  to  show,  both  that  Hoff  was  fore- 
man, and  that  he  gave  the  order,  obeyed  by 
Marshall  and  resulting  in  his  death,  to  low- 
er the  leads  at  the  time  in  question.  The 
theory  of  appellant  seems  to  be  that  the 
injury  resulted  from  the  failure  of  Hoff  to 
attach  the  rope  to  the  yoke  iron,  and  that, 
in  performing  or  failing  to  perform  such 
duty,  he  was  acting  as  a  fellow  servant 
with  Marshall.  While  it  may  be  true  that 
the  injury  resulted  to  some  extent  from  the 
failure  to  attach  the  rope  to  the  iron  yoke, 
yet  it  is  also  true  that  the  injury  resulted 
from  the  order  of  Hoff,  as  foreman  or  vice 
principal,  to  lower  the  leads,  and,  as  pre- 
liminary thereto,  to  remove  the  props  from 
under  the  leads.  The  duty  to  attach  the 
rope  to  the  iron  yoke  was  preliminary  to 
giving  the  order  to  lower  the  leads,  and  he 
should  not  have  given  that  order  unless  the 
rope  was  properly  attached,  because,  without 
a  proper  attachment  of  the  rope,  the  leads 
would  fall  and  injure  persons  upon  the  car. 
If  as  fellow  servant  he  neglected  his  duty 
in  not  attaching  the  rope,  as  foreman  hav- 
ing control  of  the  men  he  was  guilty  of  neg- 
ligence in  ordering  the  leads  to  be  lowertnl 
bofore  the  rope  was  properly  attached.  In 
giving  this  order  as  foreman  or  vice  prin- 
cipal, he  was  representing  the  appellant, 
and  the  appellant  is  certainly  responsible 
under  the  decisions  of  this  court  for  his 
negligence.  Where  an  injury  to  a  servant 
is  the  combined  effect  of  the  negligence  of 
the  master  and  of  a  fellow  servant,  the  serv- 
ant may  recover.  Pullman  Palace  Car  Co. 
V.  Laack%  143  111.  242,  18  L.  R.  A.  215,  32 
N.  E.  286. 

In  Chicago  d  A,  R.  Co.  v.  May,  108  111. 
288,  we  said  (p.  299)  ;  "The  mere  fact  that 
the  servant  exercising  such  authority  some- 
times, or  generally,  labors  with  the  others 
as  a  common  hand,  will  not  of  itself  ex- 
onerate the  master  from  liability  for  the 
former's  negligence  in  the  exercise  of  hi.s 
authority  over  the  others.  Every  case,  in 
this  respect,  must  depend  upon  its  own  cir- 
cumstanceR."  In  S  or  ton  liros.  v.  Nadehok, 
190  111.  595,  54  L.  R.  A.  842,  60  N.  E.  843, 
we  said  (p.  600,  100  111.,  p.  844,  54  L.  R.  A., 
and  p.  844,  60  N.  E.)  :  "When  the  appel- 
lee was  ordered  by  his  superior  servant  to 
put  his  hand  into  the  machine  and  take  ouc 
the  'catch,'  in  the  absence  of  any  warning 
or  notice,  he  had  the  right  to  assume  that 
his  superior,  who  gave  the  order,  would  not 
by  his  own  negligence  make  the  act  which 
he  had  commanded  him  to  do,  and  which 
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he  was  bound  to  obey,  unsafe."  In  Consol- 
idated Coal  Co,  T.  Qruber,  188  HL  584,  59 
N.  E.  254,  we  said  (p.  588,  188  111.,  p.  255, 
59  N.  E.) :  "If  the  action  was  taken  by  him 
[the  foreman],  in  the  discharge  of  his  duties 
as  vice  principal,  his  position  was  one  of 
superiority,  and  not  that  of  a  fellow  laborer. 
The  fact  that  in  the  discharge  of  his  duties 
as  assistant  mine  manager  he  engaged  tem- 
porarily in  work  usually  performed  by  Na- 
gle  would  not  justify  the  dedaratioii,  as 
matter  of  law,  that  he  became  a  fellow  serv- 
ant of  appellee."  In  Pittahurg  Bridge  Co, 
y.  Walker,  170  HI.  560,  48  N.  E.  915,  it  was 
said  (p.  554,  170  111.,  p.  917,  48  N.  E.) : 
"When  the  negligent  act  complained  of  arises 
out  of,  and  is  the  direct  result  of,  the  ex- 
ercise  of  the  authority  conferred  upon  him 
[the  forenutn]  by  the  master  over  his  co- 
laborers,  the  master  will  be  liable." 

Here,  the  tiue  test  is  whether  the  negli- 
gent act  complained  of  arose  out  of,  or  was 
the  direct  result  of,  the  exercise  of  the  au- 
tbcrity  conferred  upon  Hoff  as  foreman.  Tlie- 
proof  tends  to  show  that  he  directed  the  men 
in  their  work  upon  that  day,  and  that  such 
work  was  done  subj'^ct  to  his  orders  and 
dii€;ctions.  Wlien  it  was  known  that  a  pas- 
senger train  was  approaching,  and  would 
pass  over  ;;he  track  in  ten  minutes,  Hoff, 
in  order  to  get  the  flat  car  out  of  the  way 
and  prevent  a  collision,  began  to  direct  the- 
men  in  their  movements.  In  his  testimony 
he  says  that  he  ordered  them  to  swing  ti>- 
the  center;  that  he  gave  the  engineer  a  sig- 
nal to  pull  off  the  bridge;  that  he  ordered 
some  of  the  men  imderneath  to  bring  out 
the  tools,  and  put  them  on  the  driver.  Thesc- 
were  the  orders  of  a  master,  and  not.tho^ 
ordinary  orders,  given  by  one  laborer  to  an- 
other, merely  to  carry  out  and  accomplish 
a  common  work.  The  orders  so  given  af- 
fected every  man  in  the  crew  at  work,  except 
the  stationary  engineer.  They  pertained  to 
different  matters,  and  involved  discretion, 
and  were  for  the  protection  of  the  master's 
property,  and  the  guidance  of  the  crew  or 
gang.  Hoff  was  invested  with  the  discre- 
tion to  determine  whether  or  not  the  time- 
liad  arrived  for  the  removal  of  the  flat  car 
to  the  side  track,  and  whether  or  not  thc^ 
time  had  arrived  for  the  lowering  of  the 
leads  and  for  the  coupling  of  the  locomotive 
engine  to  the  flat  car,  so  as  to  remove  it  to 
the  side  track.  The  fact  that  he  was  thus 
invested  with  discretidn,  and  gave  the  order 
in  pursuance  of  the  exercise  of  such  discre- 
tion, made  his  position-  and  authority  those- 
of  a  foreman  or  vice  principal.  In  Met- 
ropolitan West  Side  Elev.  R.  Co.  ▼.  Skota^ 
183  111.  454,  75  Am.  St.  Rep.  120.  56  N.  E. 
171,  it  was  held  that  the  determination  br 
a  foreman  of  an  electric  railroad,  in  hi^ 
capacity  of  vice  principal,   to  run   certain. 
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cars  in  on  the  repair  track,  after  order- 
ing a  car  repairer  to  work  under  a  car  on 
such  track,  is  the  act  of  the  master,  and,  if 
his  failure  to  notify  the  car  repairer  of  his 
determination  was  negligence,  then  the  fact 
that  he  acted  as  motorman  in  running  such 
cars  would  not  relieve  the  master  from  lia- 
bility under  the  doctrine  of  fellow  servants ; 
and  in  that  case  we  said  (p.  457,  183  Hi., 
p.  122,  75  Am.  St.  Rep.,  and  p.  172,  56  N. 
K.):  **The  contention,  therefore,  is,  the 
court  should  have  declared,  as  matter  of  law 
arising  out  of  undisputed  facts,  that  the  re- 
lation of  fellow  servant  existed  between  the 
decea()ed  and  said  McCrumb,  and  that 
the  doctrine  of  respondeat  superior  did  not 
apply.  But  the  question  as  to  what  cars 
should  be  brought  from  the  main  track  in 
and  upon  this  cleaning,  inspecting,  and  re- 
pairing track,  and  when  such  cars  should 
be  so  brought  in,  and  where  cars  so  coming 
in  should  be  placed  thereon,  was  to  be  de- 
termined by  McCrumb  in  the  exercise  of  the 
duties  devolving  upon  him  in  his  capacity  as 
vice  principal." 

The  question  whether  the  relation  of  fel- 
low servants  exists  only  becomes  a  question 
of  law,  and  not  of  fact,  when  there  is  no 
dispute  with  reference  to  the  facts,  and 
when  the  evidence  and  the  legitimate  con- 
clusions to  be  drawn  therefrom  are  such 
that  all  reasonable  men  will  agree  to  the  ex- 
istence of  the  relation  of  fellow  servants. 
Slack  T.  HarrU,  200  HI.  96,  65  N.  E.  669 ; 
Illinois  Steel  Co.  v.  Coffey,  206  111.  206,  68 
N.  E.  751 ;  Chicago  d  E,  /.  R.  Co.  v.  Dris- 
coW,  176  ni.  330,  52  N.  E.  921;  Norton 
Bros.  V.  Vadebok,  190  111.  595,  54  K  R.  A. 
842,  60  N.  E.  843.  In  the  case  at  bar  it  can- 
not be  said  that  the  question  whether  or  not 
Hoff  and  Marshall  were  fellow  servants  is  a 
question  of  law,  because,  in  the  first  place, 
as  has  already  been  shown,  the  material 
facts  are  not  undisputed,  but  there  is  a 
sharp  conflict  in  reference  to  the  same;  and, 
in  the  second  place,  the  evidence  and  the 
legitimate  conclusions  to  be  drawn  from  it 
are  not  such  that  all  reasonable  men  will 
agree  to  the  existence  of  the  relation  of  fel- 
low servants.  As  is  well  said  by  the  appel- 
late court:  "We  are  not  prepared  to  say 
from  the  proofs  in  this  case  that  all  rea- 
?Miuibie  men  would  agree  that  the  relation 
of  fellow  servants  existed  between  HoiT  and 
Marshall."  On  the  contrary,  instead  of  be- 
ing fellow  sen^ants,  performing  such  duties 
as  to  bring  them  into  habitual  association, 
so  that  they  exercised  a  mutual  influence 
upon  each  other  promotive  of  proper  cau- 
tion, the  one  was  subject  to,  and  acting  un- 
der the  direct  orders  of,  the  other  as  a  vice 
principal  and  representative  of  the  employ- 
er. 
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But,  in  addition  to  what  has  been  said, 
the  questions  whether  or  not  HoflT  and  the 
deceased  were  fellow  ser\-anta,  and  whether 
or  not  HofT  was  a  foreman  or  vice  principal 
representing  the  employer,  were  questions 
of  fact,  which  were  submitted  to  the  deter- 
mination of  the  jury  under  instructions  giv- 
en for  appellant,  and  which  the  appellant 
itself  asked  in  its  own  behalf.  In  Oifutt 
v.  World's  Columbian  Exposition,  175  111. 
472,  51  N.  E.  651,  we  said  (p.  478,  175  111., 
p.  653,  51  N.  E.)  :  "It  is  also  insisted  that 
the  evidence  showed  that,  if  there  was  any 
negligence  of  the  defendant,  it  consisted  in 
the  negligence  of  the  foreman.  Hunt,  when 
he  waa  acting  as  a  fellow  servant  with  the 
plaintiff  in  the  same  line  of  service.  Thii^ 
is  also  a  question  of  fact,  with  the  evidence 
strongly  tending  to  prove  the  contrary.  The 
evidence  tends  to  prove  that  Hunt  was  act- 
ing as  foreman,  representing  the  common 
master,  and  in  that  capacity  gave  specific 
orders  to  the  plaintiff  to  perform  the  very 
act  which  caused  the  injury,  and,  as  the 
case  is  presented  here,  we  must,  of  course, 
so  assume."  This  language  is  precisely  ap- 
plicable to  the  present  case.  Whether  or 
not  the  negligence  of  the  present  appellant 
consisted  in  the  negligence  of  the  foreman,. 
Hoff,  when  he  was  acting  as  a  fellow  serv- 
ant, was  a  question  of  fact  to  be  deter- 
mined by  the  jury,  and  has  been  settled  by 
the  judgments  of  the  lower  courts  so  far  as- 
we  are  concerned.  See  also  Martin  v.  Chi- 
cago d  N.  W.  R.  Co.  194  111.  138,  02  X.  E. 
599. 

In  Chicago  Hair  d  Bristle  Co.  v.  Mueller^ 
203  111.  558,  68  N.  E.  61,  it  was  held  that 
an  assistant  foreman,  such  as  HoiT  is  claimed 
to  have  been  in  the  present  case,  who  is 
sometimes  engaged  in  labor  as  a  common 
workman  with  other  servants,  is  not  neces- 
sarily and  as  matter  of  law  their  fellow 
servant;  and  we  there  said  (p.  562,  203  111.,, 
p.  52,  68  N.  E.) :  "The  evidence  showed  that 
Hermes  held  the  position  of  assistant  fore- 
man to  the  appellant  company,  that  he  hired 
and  discharged  employees;  that  he  gave  or- 
ders to  appellee  and  other  employees;  and 
the  evidence  tended  to  show  that  on  the  day 
in  question  he  had  charge  and  control  of  tha 
work  of  getting  the  bales  out  of  the  ware- 
house, and  that  he  occupied  a  position  of  su- 
periority to  appellee  and  the  other  work* 
men.  The  mere  fact  that  Hermes  engaged  in 
some  labor  as  a  common  workman  did  not, 
as  a  matter  of  law,  make  him  any  the  less 
a  vice  principal.  ...  It  was  a  question 
of  fact  whether  he  sustained  the  relation  of 
fellow  servant  to  the  appellee.'-' 

The  judgment  of  the  Appellate  Court  is  af* 
firmed. 
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Orville  8.  BURNETT,  Plff.  in  Err. 

V, 

PEOPLE  of  the  State  of  Illinois. 

(204  111.  208.) 

1.  Proof  of  persoadlnflT  and  procnrlnff 
a  person  to  take  poison,  which  results  in 
death,  will  warrant  a  conviction  of  mnrder. 

IS.  The  mere  -wlsli  that  another  will 
kill  himself,  accompanied  by  knowledge 
that  he  intends  to  do  so,  and  assent  to  the 
act,  does  not  constitute  mnrder,  nnless  some- 
thing is  done  to  encourage,  aid,  or  induce  the 
act 

S.  IVhen  admissions  are  dra^frn  from 
one  accused  of  crime  by  questions  while 
he  is  in  a  partially  stupefied  condition  from 
the  effects  of  liquor,  drugs,  or  gas,  the  Jury 


should  be  instnxcted  that  they  shonld  be  re> 
ceiyed  with  caution. 

4.  Those  portions  of  a  statentent  ntade 
to  police  ollleers  by  one  aecnaed  of 
crime  which  are  in  his  favor  are  entitled  to 
as  much  weight  as  unfavorable  ones,  nnless 
they  are  disproved  by  other  testimony,  or  are 
improbable  or  untrue  when  considered  la  con- 
nection with  all  the  other  testimony  in  the 
case. 

5«  Upon  trial  of  a  man  for  procnrlnar  * 
woman  with  whom  he  had  been 
criminally  Intimate  to  contntlt  sai- 
dde,  evidence  as  to  her  reputation  for  chas- 
tity is  not  admissible  on  behalf  of  the  state, 
where  her  character  in  that  respect  had  not 
been  attacked  by  the  accused. 

(October  26,  1908.) 


^OTB. — Incitinff  or  abetting  suicide. 

I.  Application  of  rule  as  to  prior  conviction 

of  abetter,  804. 
II.  Incitement  amounting  to  compulsion,  804. 

III.  Ordinary  pernuattion,  804. 

IV.  Suicide  by  mutual  agreement,  805. 

V.  Distinction  between  principals  and  abet- 
ters, 305. 
VI.  Effect  of  statutory  enactments  as  to  sui^ 

oide,  306. 
VII.  Sufjloiency  of  proof,  807. 
VIII.  Summary,  807. 

I.  Application  of  rule  as  to  prior  conviction  of 

abetter. 

The  common-law  rule  that  an  aider  or  abetter 
•cannot  be  tried  until  the  principal  is  first  tried 
and  convicted  applies,  in  the  absence  of  statu- 
tory provision  on  the  subject,  to  inciting  or 
aiding  and  abetting  another  to  commit,  or  in 
committing,  suicide,  so  as  to  prevent  the  trial 
and  punishment  of  the  abetter  if  the  death  of 
the  other  resulted.  Reg.  y.  Leddington,  9  Car. 
A  P.  79;  Rex  v.  Russell,  1  Moody.  C.  C.  356, 
set  forth  in  9  Oar.  &  P.  79,  note ;  Com.  y.  Mink, 
123  Mass.  422,  25  Am.  Rep.  109. 

But  he  escaped  punishment  only  because  his 
principal  could  not  be  first  tried  and  convicted. 
Com.  v.  Mink,  123  Mass.  422,  25  Am.  Rep.  109. 

And  the  effect  of  this  rule  is  largely  avoided 
by  treating  the  person  inciting  suicide  as  a 
principal  Instead  of  an  aider  and  abetter,  and 
treating  the  act  causing  death  as  his  act,  when- 
•ever  this  can  be  done  without  a  violation  of  es- 
tablished rules  of  law.  See  infra,  II.,  III.,  IV., 
and  V. 

II.  Incitement  amounting  to  compulsion. 

Forcing  a  person  to  do  an  act  which  causes 
fals  death  renders  the  death  the  guilty  deed  of 
him  who  compelled  the  deceased  to  do  the  act. 
Adams  v.  People,  109  111.  444,  50  Am.  Rep. 
617;  State  v.  Shelledy,  8  Iowa,  477. 

And  to  force  poison  down  one's  throat,  or  to 

-compel  him  by  threats  of  violence  to  swallow  it, 

Is  an  administering  of  poison  which  will  render 

the  person  doing  it  guilty  of  murder  If  death 

ensues.     Blackburn  v.  State,  23  Ohio  St.  146. 

And  one  who  was  pr«»ent  at  the  time  another 
took  poison,  partlcfpatlng  by  persuasion,  force, 
threats,  or  otherwise  in  the  taking  thereof,  will 
he  regarded  as  having  administered  the  poison, 
though  he  did  not  furnish  it.     Ibid. 

So,  one  who  bv  threats  of  violence  to  another, 
46  L.  R.  A. 


and  by  Intimidation,  or  by  displaying  deadly 
weapons  in  a  threatening  manner,  causes  the 
latter  to  leap  or  Jump  from  a  car  while  In  mo- 
tion under  circumstances  which  would  have 
caused  a  prudent  man  to  do  so,  which  jump 
causes  his  death,  is  guilty  of  murder.  Adams 
V.  People,  109  111.  444,  50  Am.  Rep.  617. 

And  if  a  person  being  attacked  shall,  from  ap- 
prehension of  immediate  violence,  which  is  well 
grounded  and  Justified  by  circumstances,  throw 
himself  for  escape  into  a  river  and  be  drowned* 
the  person  attacking  him  is  guilty  of  the  mnr- 
der ;  the  death  being  the  guilty  act  of  him  who 
compelled  the  deceased  to  take  the  stepi.  Be^ 
V.  Pitts,  Car.  ft  M.  284. 

But  the  reason  to  apprehend  yiolenoe  moat 
have  been  such  that  the  step  leading  to  death 
was  one  which  a  reasonable  man  might  take^ 
though  the  circumstances  need  not  be  such  as  to 
satisfy  the  Jury  that  there  was  no  other  way  of 
escape.     State  y.  Shelledy,  8  Iowa,  477. 

III.  Ordinary  persuasion. 

At  common  law  suicide  was  considered  a 
crime  against  the  laws  of  God  and  man,  and 
one  who  persuaded  another  to  kill  himself,  and 
was  present  when  he  did  so,  was  guilty  of  mur- 
der as  a  principal.  Com.  y.  Mink,  128  Mass. 
422,  25  Am.  Rep.  109 ;  Com.  y.  Bowen,  18  ICass. 
856,  7  Am.  Dec.  164 ;  Res  y.  Dyaon,  Rnsi.  it  B. 
C.  a  528. 

And  this  would  still  appear  to  be  the  nila. 
See  BUBNBTT  v.  Pboflb. 

Thus,  the  act  of  advising  another  to  commit 
suicide  is  unlawful ;  and,  if  the  latter  acts  upon 
such  advice  and  kills  himself,  the  former  Is 
guilty  of  murder  as  principal.  Com.  y.  Bowen, 
13  Mass.  356,  7  Am.  Dec  154. 

And  the  act  of  a  woman  taking  and  swallow- 
ing poison  in  the  presence  of  a  man  and  by  his 
direction  renders  his  the  act  of  administering 
it,  which  would  be  murder  in  the  first  degree 
should  it  prove  fatal.  Blackburn  v.  State,  23 
Ohio  St.  146 ;  Vauz  and  Ridley's  Case,  Kelyng, 
52. 

And  the  rule  is  the  same  when  a  man  deliver* 
poison  to  a  woman  for  the  purpose  of  having 
her  swallow  it,  or  when  he  provides  poison 
for  a  woman  where  she  can  receive  It,  and  so 
informs  her,  if,  when  so  provided  and  placed 
for  the  purpose  of  being  taken  by  her  and  tn 
pursuit  of  such  purpose,  she  takes  it.  Black- 
burn V.  State,  23  Ohio  St.  146. 

The  law  does  not  require  that  a  homicide 
shall  be  committed  against  the  will  of  the  per- 
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ERROR  to   the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendant  of  murder.    Reversed, 

Statement  by  Rieks,  J.: 

Plaintiff  in  error  sues  out  this  writ  of 
error  to  the  criminal  court  of  Cook  county 
to  review  a  jud^rment  and  sentence  pro- 
nonnoed  against  him  in  that  court  for  the 
murder  of  Charlotte  S.  Nichol. 

Tne  indictment  contained  two  counts.  The 
first  count  charges  the  plaintiff  in  error  with 
having  produced  the  death  of  the  deceased 
by  administering  poison  to  her.  The  sec- 
ond count  charges  the  plaintiff  in  error  with 
murder,  charging,  first,  an  unlawful  and 
felonious   assault  upon   the   said   Charlotte 


S.  Nichol,  and  then  charging  that  with  mal- 
ice aforethought,  and  feloniously  and  wil- 
fully devising  and  intending  the  said  Char- 
lotte S.  Nichol  to  then  and  there  poison,  kilV 
and  murder  herself,  did  then  and  there  coun- 
sel, hire,  persuade,  and  procure  the  said 
Charlotte  S.  Nichol  to  then  and  there  take 
into  her  mouth  a  large  quantity  of  mor- 
phine, a  deadly  poison,  with  intent  that  she 
should  take  and  swallow  the  same  for  the 
purpose  of  then  and  there  poisoning,  kill- 
ing, and  murdering  herself,  and  that  in  con- 
sideration of  such  counseling,  hiring,  per- 
suading, and  procuring  the  said  Charlotte' 
S.  Nichol  did  take  and  swallow  the  said  mor- 
phine, from  which  she  died.  The  count  con- 
cludes that  the  plaintiff  in  error  ''the  said 


ton  kiiled :  if  a  man  kills  another  with  his  con- 
sent or  by  his  desire,  he  Is  as  much  srailty  of 
murder  as  if  be  bad  killed  him  airainst  his  will. 
Ihid. 

It  is  to  be  inferred,  however,  that.  In  order 
to  render  a  person  persuading:  another  to  com- 
mit suicide  snilty  of  murder,  the  persuasion 
must  have  been  of  some  eflfect ;  and  he  would  not 
be  sruUty  if  the  act  was  not  induced  by  the  per- 
suasion. 

Thns,  in  Com.  v.  Dennis,  105  Mass.  162, 
v^iiich  was  a  case  of  an  attempt  to  commit  sui- 
cide, the  court,  by  Colt,  J.,  in  commenting  on 
Com.  V.  Bowen,  13  Mass.  356,  7  Am.  Dec.  854, 
supra,  said  that  '*the  Jury  must  have  found, 
under  instructions,  that  the  advice  was  influ- 
ential." 

IV.  Suicide  J>y  mutual  agreement. 

At  common  law,  as  well  as  at  the  present  time, 
if  two  mutually  agree  to  kill  themselves  to- 
gether, and  the  means  employed  to  produce 
death  take  effect  npon  one  only,  the  agreement 
to  kill  themselves  is  unlawful,  and  the  survivor 
is  guilty  of  the  murder  of  the  one  who  dies. 
<^om.  V.  Mink.  123  Mass.  422,  25  Am.  Rep.  109 ; 
lieg.  V.  Alison.  8  Car.  &  P.  418;  Reg.  v.  Stor- 
iQonth,  61  J.  P.  729:  Reg.  v.  Jessop,  10  Grim. 
L  Mag.  862. 

The  facts  that  a  person  intends  to  take  his 
own  life,  and  that  his  taking  poison  is  in  pur- 
«nance  of  an  agreement  with  another  that  both 
vill  commit  snictde,  do  not  affect  the  guilt 
or  x\\^  other,  who  furnished  him  with  the  means 
ff«r  the  purpose  and  with  the  intent  that  he 
should  commit  suicide,  which  he  did  according- 
l.T.  Blackburn  v.  State,  23  Ohio  St.  146;  Buu- 
SETT  V.  People. 

And  if  such  an  agreement  Is  made,  and  one 
of  the  parties,  pursuant  thereto,  takes  poison 
and  dies.  It  is  murder  in  the  other.  Reg.  v. 
Tf-ssop.  10  Crlm.  L.  Mag.  862 ;  Blackburn  v. 
State.  23  Ohio  St.  146. 

And  where  a  man  and  a  woman  go  to  the 
water  and  throw  themselves  or  fall  in,  and  the 
woman  is  drowned,  if  she  throws  herself  into 
the  water  by  encouragement  of  the  man,  and 
iM^'auHe  she  thinks  he  has  set  her  the  example 
In  piirraance  of  their  previous  agreement,  he  is 
principal  in  the  second  degree,  and  is  guilty  of 
thp  murder.  Rex  v.  Dyson.  Russ.  &  R.  C.  C. 
5'jr.. 

And  in  such  a  case  it  is  not  necessary  that  it 
should  appear  that  the  agreement  upon  the  part 
of  each  was  that  he  would  kill  himself  in  con- 
*i«  L.  R.  A. 


sideratlon  that  the  other  kill  himself.     Reg.  y. 
Jessop,  10  Crim.  L.  Mag.  862. 

V.  DisiinotUm  "between  prifMiipale  and  abetters. 

The  question  as  to  whether  or  not  a  person 
inciting  suicide  is  a  principal  or  an  abetter  Is 
usually  made  to  depend  npon  whether  or  not  he 
Is  present,  bringing  persuasion  to  bear  upon  the 
other  at  the  time  the  fatal  deed  is  done. 

Thus,  one  who  furnishes  poison  to  a  guilty 
agent  or  accomplice  to  be  administered  by  him, 
who  administers  It  accordingly.  Is  an  accessory 
before  the  fact  In  the  murder ;  but,  if  he  stands 
by  and  counsels  or  encourages  the  act  of  admin- 
istering it,  he  is  a  principal  in  the  second  de- 
gree. Blackburn  v.  State,  23  Ohio  St.  146; 
Vauz  and  Ridley's  Case,  Kelyng,  62. 

In  such  case,  if  the  deceased  took  the  poison 
and  died  in  the  presence  of  the  giver,  but  not 
in  that  of  the  person  who  first  procured  it,  the 
first  is  an  accessory  l>efore  the  fact,  and  the 
second  is  the  principal  In  the  murder.  Vaux 
and  Ridley's  Case,  Kelyng,  52. 

And  where  two  persons  go  together  to  the 
water,  and  one  of  them  throws  herself  in,  and 
the  other  is  present  consenting  to  her  doing  it, 
the  act  of  throwing  is  to  he  considered  as  the 
act  of  lK)th,  so  that  the  survivor  consenting 
thereto  would  be  guilty  of  murder.  Rex  v. 
Dyson,  Russ.  &  R.  C.  C.  523. 

And  if  a  woman  takes  poison  with  the  intent 
to  procure  a  miscarriage,  and  dies  of  it,  she  is 
guilty  of  self  murder,  and  the  person  who  fur- 
nishes her  with  poison  for  that  purpose  is  an 
accessory  before  the  fact,  if  he  is  absent  when 
she  takes  it.  Rex  v.  Russell,  1  Moody.  C.  C. 
350. 

So,  presence  or  absence  at  the  time  of  the 
act  seems  to  be  the  test  sustained  by  Com.  v 
Mink,  123  Mass.  422,  25  Am.  Rep.  100. 

If  the  agent  acted  innocently,  however,  the 
act  of  killing  would  not  be  his  act,  but  the  act 
of  the  person  who  procured  his  action. 

Thus,  whon  a  person  procureR  poison  for  an- 
other to  take,  and  an  Innocent  person  gives  it 
to  the  latter,  not  knowing  it  to  be  poison,  and 
the  latter  takes  it  and  dies,  the  one  who  pro- 
cures it  Is  principal  in  the  murder,  though 
he  is  not  present  when  the  poison  is  taken. 
Vaux  and  Ridley's  Case,  Kelyng.  52. 

So,  in  Com.  v.  Bowen,  13  Mass.  356,  7  Am. 
Dec.  154.  the  accused  was  held  guilty  of  murder 
as  principal,  though  he  was  presumably  absent 
at  the  time  of  death,  when  he  merely  advised 
20 
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Charlotte  S.  Nichol,  in  manner  and  form 
aforesaid,  then  and  there  unlawfully,  wil- 
fully, feloniously,  and  of  his  malice  afore- 
thought did  kill  and  murder,  contrary  to  the 
statute  and  against  the  peace  and  dignity  of 
the  said  people  of  the  state  of  Illinois." 

The  jury  returned  a  verdict  of  murder, 
and  fixed  defendant's  punishment  at  fifteen 
years  in  the  penitentiary,  upon  which  judg- 
ment and  sentence  were  had.  The  defendant 
has  sued  out  this  writ  of  error,  and  assigns 
as  error  that  the  evidence  did  not  establish 
the  defendant's  guilt;  that  the  court  erred 
in  allowing  the  state  to  introduce  evidence 
of  the  deceased's  reputation  for  chastity; 
and  erred  in  refusing  to  give  the  defendant's 
third,  fourth,  and  fifth  refused  instructions, 
which  dealt  with  the  weight  to  be  given  to 
the  confessions  or  admissions  testified  to  as 
having  been  made  by  the  defendant. 


Messrs,  0*DoiiifteU  A  Brady  and  H^il- 
liam  Dillon  for  plaintiff  in  error. 

Messrs,  H.  J.  WaniHii,  Attorney  General, 
Charles  S.  Deneen,  J.  B.  Hew^eomer*. 
and  F«  Tu  Barnett  for  defendant  in  error. 

Rioka,  J.y  delivered  the  opinion  of  the 
court: 

The  evidence  discloses  that  the  plaintifi^ 
in  error,  Orville  S.  Burnett,  whom  we  will 
refer  to  hereafter  as  "defendant,"  a  married 
man,  about  twenty-eight  years  of  age,  living 
with  his  wife,  was  a  practising  dentist,  with 
an  office  in  the  city  of  Chicago;  that  he  had 
resided  there  some  two  or  three  years,  and 
that  his  family  relation  was  pleasant.  The 
deceased,  Charlotte  S.  Nichol,  was  a  married 
woman,  living  with  her  husband  and  three 
children,  residing  about  three  blocks  dis- 
tant from  defendant's  residence  and  place  of 


suicide  under  circumstaneeB  rendering  it  prob- 
able that  the  advice  would  be  acted  apon. 

And  a  person  <:annot  be  regarded  as  a  prin- 
cipal In  the  crime  If  he  acted  under  compulsion, 
or  If  he  was  not  a  free  moral  agent 

ThuB«  in  Reg.  t.  Alison,  8  Car.  ft  P.  418,  Pat- 
teson,  J.,  sets  forth  an  old  case  which  occurred 
In  the  reign  of  James  I.,  probably  the  one  re- 
ported in  F.  Moore,  754,  in  which  a  husband 
and  wife,  being  in  extreme  poverty  and  great 
distress  of  mind,  were  conversing  together  on 
their  condition,  when  the  husband  said :  "I  am 
weary  of  life,  and  will  destroy  myself/'  upon 
which  the  wife  replied :  "If  you  do  I  will  too ;" 
upon  which  the  man  went  out  and  brought  back 
some  poison  which  he  mixed  with  drink  and 
they  partook  of  it,  and  the  draught  was  fatal 
to  the  husband,  but  not  to  the  wife,  and  she 
was  afterwards  tried  for  murder  and  acquitted 
solely  on  the  grounds  that,  being  the  wife  of 
the  deceased,  she  was  under  his  control,  and. 
Inasmuch  as  the  purpose  to  cc»nmlt  suicide  had 
been  flrst  suggested  by  him,  it  was  considered 
that  she  was  not  a  free  agent. 

A  rule  which  seems  to  cover  the  whole 
ground,  and  include  those  above  given,  is  that 
of  BUBNiirrT  v.  Pkoplb, — that  an  act  of  the 
principal,  or  another,  done  pursuant  to  the  will 
of  the  accessory,  is  the  act  of  the  accessory. 

VI.  Effect  of  atatutory  enactmenU  as  to  suicide. 

The  rule  with  reference  to  the  effect  of  stat- 
utory enactments  as  to  suicide  on  the  criminal- 
ity of  Inciting  suicide,  which  seems  to  be  in  ac- 
cord with  reason  as  well  as  with  nearly  all  the 
American  cases  on  the  subject,  Is  that  laid  down 
in  Com.  V.  Mink,  V2S  Mass.  422,  25  Am.  Rep. 
109, — that  suicide  does  not  cease  to  be  unlawful 
and  criminal  so  as  to  make  it  unlawful  and 
criminal  to  incite  another  to  commit  suicide, 
from  the  fact  that  the  legislature,  in  revising 
the  statutes,  either  inadvertently,  or  intention- 
ally, left  the  attempt  to  commit  suicide  with- 
out punishment  because  the  completed  act  would 
not  be  punished. 

This  rule  is  cited  with  approval  in  Black- 
bum  V.  State,  23  Ohio  St.  146,  and  Burnett 
▼.  People. 

It  is  repudiated  in  Texas,  however,  in  which 
state  It  is  held  In  a  late  case  that  where  it  is 
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not  a  violation  of  any  law  for  a  person  to  take 
his  own  life,  and  the  law  does  not  expressly  im- 
pose a  punishment  upon  those  who  furnish  an- 
other the  means  with  which  to  commit  suicide, 
one  who  furnishes  such  means  cannot  be  held 
guilty  of  any  violation  of  law  in  so  doing.  Grace 
V.  State,  44  Tex.  Grim.  Rep.  193,  69  S.  W.  529. 

But  the  whole  subject  is  regulated  by  specific 
statutory  enactment  in  many  of  the  states, 
which  enactments  are,  of  course^  controlling, 
and  would  appear  to  be  subject  to  the  ordinary 
rules  of  construction  applicable  to  penal  provi- 
sions. 

Thus,  a  person  charged  with  murder  In  the- 
flrst  degree  is  properly  convicted  of  manslaugh- 
ter in  the  first  degree  under  Mo.  Rev.  Stat. 
I  1239,  providing  that  every  person  who  delib- 
erately assists  another  in  the  commission  of  self 
murder  is  guilty  of  manslaughter  in  the  fir^t 
degree,  where  the  evidence  shows  that  his  of- 
fense consisted  in  assisting  the  deceased  to  com- 
mit suicide.     State  v.  Ludwig,  70  Mo.  412. 

And  an  instruction  that  the  defendant  Is* 
guilty,  if  he  was  deliberately  present  assisting  in 
the  act,  in  a  prosecution  for  assisting  another 
to  commit  suicide  under  that  act,  is  proper, 
since  the  word  "deliberately**  in  the  instruc- 
tion qualifies  both  the  words  "present"  and  "as- 
sisting."   JMd. 

But  that  provision  does  not  apply  where  It 
appears  that  the  deceased  either  committed  sui- 
cide, or  that  the  accused  shot  her,  and  not  that 
he  assisted  her  in  the  commission  of  self  mur- 
der. State  V.  Fitzgerald,  130  Mo.  407,  32  S.  W. 
1113. 

And  Texas  Penal  Code,  art.  77,  providing  that 
if  anyone,  by  laying  poison  where  it  may  l>c 
taken  and  with  Intent  that  It  shall  t>e  taken, 
or  by  preparing  any  other  means  by  which  a 
person  may  injure  himself  with  intent  that  such 
person  shall  thereby  be  injured,  or  by  any  other 
direct  means  cause  another  to  receive  an  Injury 
to  his  person  or  property,  the  offender,  by  the 
use  of  such  direct  means,  becomes  a  principal, 
is  based  upon  the  theory  that  the  victim  of  the 
accused  is  not  cognizant  of  the  intent  of  the 
accused  in  preparing  the  means  of  injury,  and 
does  not  apply  where  the  facts  developed  show 
the  accused  to  have  dlr(K!tly  or  indirectly  fur- 
nished the  means  to  a  person  whose  purpose  was- 
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biuiness.  About  the  3d  of  September,  1901, 
defendant  became  acquainted  with  the  de- 
ceased, Mrs.  Nichol,  in  a  drug  store  under 
his  office.  At  that  time  Mrs.  Nichol  was 
Mith  a  woman  called  Kirby  Smith,  from 
aome  place  in  Tennessee.  The  defendant 
and  the  two  women  casually  met  in  the 
store,  and,  without  anybody  to  introduce 
them,  formed  an  acquaintance.  Between 
that  time  and  the  20th  of  October — ^the  date 
of  the  death  of  Mrs.  Nichol  and  of  the  al- 
leged crime  of  the  defendant — ^the  defend- 
ant and  Mrs,  Nichol  were  very  frequently 
together,  sometimes  accompanied  by  Kirby 
Smith,  on  which  occasions  they  went  to 
theaters,  saloons,  luncheons,  and  dinners, 
and  at  c^her  times  visiting  the  house  of  Mrs. 
Nichol,  accompanied  by  a  man  named 
Adams,  and  one  time,  at  least,  upon  the  invi- 
tation of  the  husband  of  Mrs.  Nichol,  visited 


the  home  of  the  latter,  and  took  dinner 
there.  The  evidence  shows  that  on  the  night 
of  Wednesday,  the  17th  of  October,  the  de- 
fendant and  Mrs.  Nichol  spent  the  night  to- 
gether at  the  Marlborough  hotel.  The  him> 
band  of  Mrs.  Nichol  was  holding  some  olH- 
cial  position  with  a  railroad  company,  and 
had  formerly  lived  in  Tennessee.  Shortly 
prior  to  Mrs.  Nicholas  death  her  husband 
had  been  promoted  to  a  higher  position  witli 
the  railroad  company,  which  necessitated 
his  return  to  Nashville  to  reside.  This 
change  of  residence  was  very  distasteful  to 
Mrs.  Nichol,  as  it  appeared  that  her  home 
life  in  Tennessee,  where  she  had  formerly  re- 
sided with  relatives  of  her  husband,  had 
been  made  unpleasant,  and  also  for  the 
further  reason  that  during  her  brief  ac- 
quaintance with  defendant  she  had  formed 
a  violent  attachment  for  him,  and  was  very 


lolcide.     Grace  v.  Btate^  44  Tex.  Crlm.  Bep. 
193,  69  S.  W.  529. 

YIL  BuffiieXitncw  of  proof. 

The  Mme  strict  reqnlrement  as  to  proof  of 
erery  element  which  goes  to  make  up  the  crlmo 
applicable  to  criminal  law  in  general  applies  to 
proof  of  Inciting  or  abetting  suicide. 

This  is  held,  in  sabstance,  In  BuamRT  ▼• 
Pkoplb. 

And  where  a  man  and  woman  living  together, 
who  were  very  poor  and  unable  to  pay  for 
tlieir  lodging,  got  into  a  boat  and  fell  or  Jumped 
into  the  water,  he  is  not  guilty  of  her  marder,  if 
he  only  intended  to  drown  himself,  and  did  not 
Intend  that  she  should  die  with  him.  Rex  v. 
DfMn,  Rnss.  ft  R.  C.  C.  523. 

And  the  rale  is  the  same  where  it  is  ancer- 
tain  whether  she  really  killed  herself,  or  wheth- 
er ihe  came  to  her  death  by  accident,  before  the 
time  when  they  meant  to  destroy  themselves. 
/M& 

Kor  Is  a  charge  of  marder  Justified  by  evi- 
dence that  the  accused  and  deceased  had  been 
criminally  intimate,  and  that  they  contem- 
plated an  elopement,  and  that  the  father  and 
brothers  of  deceased  sought  to  take  the  life  of 
the  accused,  but  that  he  was  rescued  by  his 
father,  and  that  deceased  had  attempted  to 
commit  suicide,  but  was  rescued  by  accused  and 
other  physicians,  and  that  accused  was  given 
a  revolver  with  which  to  defend  himself 
against  her  father  and  brothers,  and  that,  upon 
hia  laying  it  down  without  any  apparent  pur- 
pose, she  possessed  herself  of  it  and  shot  her- 
self. Grace  v.  State,  44  Tex.  Crim.  Rep.  193, 
W  8.  W.  529. 

And  evidence  that  a  girl,  after  an  attempt  to 
induce  the  accused  to  marry  her,  said,  *'I  wish 
I  was  dead,**  to  which  the  man  replied,  "Why 
don't  you  die,*'  when  she  replied  by  asking, 
"Will  you  die  with  me?"  upon  which  he  laughed 
and  said,  '*Yes,*'  when  she  shot  at  him  and  shot 
and  killed  herself,  does  not  bring  the  case  with- 
in a  statutory  provision  that  every  person  de- 
Hheratsly  assisting  another  in  the  commission 
of  self  murder  shall  be  deemed  guilty  of  man* 
■laughter  in  the  first  degree.  State  v.  Fitzger- 
tid,  130  Ho.  407,  32  S.  W.  1118. 
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And  a  man  who  procured  corrosive  sublimate 
for  a  woman  at  her  request  and  on  threat  of 
self  destruction,  which  she  took  with  the  intent 
to  procure  a  miscarriage,  and  died  of  it,  he 
neither  administering  it  nor  causing  her  to  take 
it,  will  not  be  deenacd  an  accessory  before  the. 
fact,  the  facts  of  the  case  being  consistent  with 
the  supposition  that  he  hoped  and  expected  she 
would  change  her  mind,  and  not  resort  to  it. 
Reg.  V.  Fretwell,  Leigh  &  C.  C  C.  161 ;  Roscoe, 
Crlm.  Bv.  7th  Am.  ed.  776. 

Statements  made  by  the  accused  In  a  prose- 
cution for  manslaughter  in  the  first  degree  In 
wilfully  aiding,  and  encouraging,  and  assisting 
another  to  commit  suicide,  made  to  the  coroner, 
are  admissible  in  evidence,  however,  whether  he 
was  under  the  influence  of  drugs  or  not,  and  no 
preliminary  examination  is  necessary  to  de- 
termine his  condition ;  and.  If  an  examination 
is  permitted.  It  is  within  the  discretion  of  the 
court  to  permit  it  to  be  made  in  the  presence 
of  the  Jury ;  and  the  admission  of  silch  evidence, 
and  permitting  the  examination  to  be  so  made, 
are  not  a  ground  for  a  certificate  of  reasonable 
doubt,  which  will  stay  execution.  People  v. 
Kent,  41  Misc.  101,  83  N.  Y.  Supp.  948. 

VIII.  Summary. 

At  common  law  a  person  who  incited  suicide 
could  escape  punishment  only  on  the  theory 
that  as  an  abetter  be  could  not  be  tried  until 
the  principal  was  tried  and  convicted ;  and  even 
this  escape  was  largely  cut  off  by  regarding  him 
as  a  principal  whenever  he  was  present  at  tne 
time  of  the  fatal  act,  or  whenever  it  was  his 
act  through  an  innocent  agent,  and  as  an  abet- 
ter only  when  there  was  another  guilty  princi- 
pal. These  rules  seem  to  have  been  applied  in 
the  United  States  under  the  various  penal  stat- 
utes, even  though  under  them  no  punishment 
was  imposed  for  suicide,  inciting  it  being,  never- 
theless, regarded  as  an  unlawful  act.  In 
Texas,  however,  the  opposite  ground  is  taken, 
though  the  position  is  practically  neutralized  by 
the  fact  ,that  the  specific  act  of  Inciting  or  abet- 
ting suicide  is  made  punishable  by  statutory 
enactment;  and  many  of  the  other  states  have 
also  speclflcally  provided  for  the  punishment  of 
this  act  F.  H.  B. 
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loath  to  leave  him.    When  Mrs.  Nichol  was 
apprised  that  it  was  neoessaiy  for  her  to 
change  her  residence,  it  seems  that  the  idea 
of  suicide  at  once  entered  her  mind,  and  on 
the  Wednesday  evening  preceding  her  death 
— beinsr  the   same  day   she  learned  of  the 
proposed  change — she  sought  the  defendant, 
went  to  saloons  with  him,  drank  with  him, 
spent    the    night   at    the   Marlborough,    as 
above   stated,   and   during  that  night  con- 
stantly   talked   about   committing    suicide, 
stating  that  she  had  sufficient  chloral  to  ac- 
complish that  end.     The  defendant  advised 
her  against  pursuing  this  course,  pointing 
out  to  her  the  absurdity  of  doing  so.    The 
following  Friday  evening — the  night  of  her 
death — defendant   again   met   her   about   6 
o'clock,   and  from  that  time   until    1   or  2 
o'clock  the  following  morning,  in  the  com- 
pany of  each  other,  they  were  in  a  number 
of  saloons,  each  drinking  quite  heavily,  and 
each   taking  whisky.     During   the   evening 
Mrs.  Nichol  was  continually  talking  about 
committing  suicide,  stating  that  she  would 
not  go  back  to  Nashville  under  any  circum- 
.  stances,   and   informed   the   defendant   that 
she  had  determined  to  commit  suicide,  stat- 
ing  that    she   had   in   her   pocketbook   two 
))hials   of   morphine,   and  solicited   the   de- 
fendant a  number  of  times  to  commit  sui- 
cide with  her,  which  he  refused  to  do.   About 
2  o'clock  on  Saturday  morning  they  arrived 
at  the  ^larlborough  hotel,  where  they  secured 
a  room  together  for  the  night.    When  they 
arrived  there,  defendant,  Burnett,  was  quite 
drunk,  but  ^Irs.  Nichol  did  not  seem  to  be 
drunk,  but  in  the  possession  of  her  senses. 
A  short  time  after  entering  the  room  Bur- 
nett went  across  the  street  to  a  drug  store 
and  purchased  a  phial  of  morphine  contain- 
ing    25     quarter-grain    tablets,    which    he 
brought  to  the  room,  opened,  and  set  upon 
the   dresser,   and  at  which  time  he   states 
there  were  two  similar  phials  standing  up- 
on the  same  dresser.    W^hen  he  returned  the 
deceased  was  undressed,  being  simply  in  a 
night  robe,  and  lying  on  the  bed,  and  seem- 
ingly very  happy.  She  requested  some  paper 
and  an  envelope,  which  defendant  rang  for, 
and  which  were  brought.     The  sheet  of  pa- 
\>er   and    envelope    were    delivered   to   Mrs. 
Nichol  as  she  lay  in  bed.  in  the  presence  of 
the  maid  wlio  brought  them.    Mrs.  Nichol  at 
once  began  writing  upon  the  paper  handed 
to  her.     \^'hen  defendant  opened  the  phial 
of  morphine  purchased  by  himself,  it  over- 
turned, and  a  portion  of  its  contents — about 
lialf — spilled  on  the  floor.     Defendant  then 
undressed   and    retired   and   went   to   sleep 
without  taking  any  of  the  morphine.    Some 
time  the  next  day,  when  he  awoke,  he  found 
that  Mrs.  Nichol  was  lying  by  his  side  dead, 
and  found  a  note  written  by  her  upon  the 
6t>  L.  R.  A. 


dresser,  and  over  or  against  the  empty  mor- 
phine bottles,  which  was  as  follows: 

"To  whom  it  may  concern — ^I  did  it  be- 
cause I  loved  him  better  than  anything  on 
earth,  and  he  loved  me,  and  we  could  not 
be  separated.     Good-by.     Charlotte." 

CTpon  discovering  the  death  of  Mrs. 
Nichol,  defendant,  horror  stricken  at  the 
situation  in  which  he  found  himself,  and  be- 
lieving that  his  life  was  ruined,  arose,  took 
the  morphine  remaining  in  the  bottle  pur- 
chased by  hvnself,  attempted  to  cut  his 
throat,  or  puncture  his  neck  with  a  hat  pin, 
and  turned  on  the  gas  and  lay  down.  The 
proprietress  of  the  house,  detecting  the  gas, 
came  to  the  door,  and  was  admitted  by  de- 
fendant. A  doctor  and  the  police  were 
called  at  once.  Restoratives  were  given  to 
defendant,  and  about  three  hours  later  he 
was  taken  to  the  police  station,  where  a 
statement  was  taken  from  him. 

The  statements  of  the  defendant,  Burnett, 
are  substantially  the  only  evidence  in  the 
case  in  any  manner  connecting  him  w^ith 
the  death  of  Mrs.  Nichol.  These  statements 
began  when  the  doctor  arrived,  and  were 
concluded  (there  being  several  of  them) 
about  10  o'clock  at  night,  in  the  police  sta- 
tion. The  portions  of  the  statements  or  ad- 
missions chiefly  relied  on  for  conviction  were 
to  the  effect  that  he  had  agreed  with  the 
deceased  to  commit  suicide  if  she  did.  No 
witness  heard  any  of  the  oonversatiiHi  be- 
tween the  parties.  No  witness  saw  anything 
done  by  either  of  them  calculated  to  pro- 
duce the  death  of  the  deceased,  and  outside 
of  the  statements  of  Dr.  Burnett,  the  de- 
fendant, the  only  evidence  was  the  fact  of 
their  being  together  in  the  place,  the  note 
found,  and  the  three  empty  morphine  phials, 
emd  the  testimony  of  the  druggist  that  a 
man  somewhat  resembling  the  defendant 
purchased  a  phial  of  morphine  during  that 
night. 

The  first  person  to  see  the  defendant,  out- 
side of  the  chambermaid  and  the  landlady, 
who  had  no  conversation  with  him,  and 
knew  nothing  about  him  outside  of  the  fact 
that  he  was  drunk  when  he  came  in  the 
night  before,  and  that  the  paper  was  called 
for  and  given  to  the  deceased,  was  Dr.  Car- 
ter, a  witness  for  the  people,  who  arrived 
there  at  3:30  p.  K.,.  and  testifies  that  when 
he  first  saw  defendant  he  was  in  a  sort  of 
dazed  or  stupefied  condition,  with  the  pupil 
slightly  contracted,  but  that  at  that  time 
the  witness  could  not  tell  whether  the  defend- 
ant was  suffering  from  the  effect  of  the  ex- 
cessive use  of  liquor  or  the  effect  of  mor> 
phine.  To  the  doctor,  upon  his  inquiry,  the 
defendant  stated  that  he  and  the  woman 
had  taken  a  room  together  there,  and  that, 
sooner  than  go  south  with  her  family,  she 
had  taken  the  suicide  route,  and  called  the 
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doctors  attention  to  the  note  which  one 
of  the  maids  of  the  hotel  had  found.  When 
asked  as  to  the  cause  of  death,  the  defend- 
ant pointed  to  the  dresser  where  three 
empty  morphine  phials  were,  and  stated  that 
she  bad  taken  a  quantity  of  morphine;  that 
the  defendant  awoke  some  time  during  the 
afternoon,  and  also  attempted  to  commit  sui- 
cide, calling  attention  to  the  scratch  on  his 
Deck  made  by  the  hat  pin,  and  stated  that 
he  had  taken  morphine  and  turned  on  the 
gas,  and  requested  the  witness  to  give  him 
more  morphine  that  he  might  finish  his  un- 
dertaking. To  the  doctor  he  said  nothing 
about  any  agreement  between  him  and 
the  deceased  to  commit  suicide.  The  doctor 
stated  that  at  the  first  visit  he  stayed  but 
a  short  time,  and  returned  in  an  hour,  and 
found  the  pupil  contracted,  and  the  patient 
in  a  semicomatoee  condition.  He  stated  that 
the  effect  of  morphine  was  first  promotive 
of  mind  exhilaration,  and  secondarily  result- 
ing in  stupor,  and  finally  in  death,  unless 
checked.  He  stated  also  that  he  administered 
an  emetic  to  the  patient,  and  tortured  him 
to  keep  him  awake,  and  directed  the  officer 
to  use  his  club  on  the  bottom  of  the  defend- 
ant's feet,  as  that  was  the  best  treatment  to 
keep  one  from  relapsing  into  sleep  in  case 
of  morphine  poison ;  that  the  primary  effect 
of  morphine  lasted  about  four  hours,  and  the 
after-effect  several  hours,  the  exact  time  not 
stated;  that  he  saw  the  defendant  at  6 
o'clock  the  last  time,  and  that  defendant  was 
then  tending  towards  stupor;  that  when  he 
first  talked  to  the  defendant  he  was  appar- 
ently rational,  but  any  stimulant  would 
give  that  impression  at  first ;  that  the  stimu- 
lus to  the  mind  is  the  first  effect,  but  in  ao 
hour,  when  witness  became  satisfied  that  de- 
fendant's condition  was  due  to  morphine,  he 
r^rded  him  as  not  responsible  for  what  he 
was  saying. 

Officer  O'Brien  seems  to  have  been  the 
next  person  in  the  order  of  those  to  see  de- 
fendant. He  stated  that  he  arrived  at  the 
Marlborough  about  4  o'clock,  and  that  de- 
fendant was  still  lying  in  bed,  opposite  the 
body  of  Mrs.  Nichol,  and  was  not  yet 
dressed;  that  he  stayed  until  6  o'clock,  and 
assisted  in  taking  him  to  tlie  station;  that 
defendant  pointed  out  to  him,  while  there, 
the  drug  store  where  he  got  the  morphine; 
and  that  defendant  also  said  that  he  and 
deceased  agreed  to  commit  suicide  together 
before  they  came  to  the  hotel  that  evening. 
Tliis  witness  also  testified  that  the  defend- 
ant told  him  he  tried  to  kill  himself  with 
his  knife.  The  olfioer  took  the  knife,  and 
it  was  introduced  in  evidence.  To  tliis  offi- 
cer nothing  was  said  about  the  hat  pin.  De- 
!«cribing  the  condition  of  the  defendant,  and 
bow  he  talked  with  him,  the  officer  said  that 
be  was  directed  by  the  doctor  to  keep  the 
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defendant  awake ;  that  he  put  water  on  him, 
rubbed  a  big  piece  of  ice  steadily  up  and 
down  his  back  for  half  an  hour,  pinched  and 
slapped  him,  shook  him,  pulled  his  ears,  and 
did  everything  he  could  to  keep  him  awake, 
and  that  the  statements  made  by  the  defend- 
ant were  in  answer  to  questions  put  by  him. 

Officer  White,  who  assisted  O'Brien  in  tak- 
ing the  defendant  to  the  station,  testified 
that  he  arrived  at  the  Marlborough  about  5 
o'clock,  and  that  Officer  O'Brien  was  trying 
to  put  the  defendant's  clothes  on  him  when 
he  arrived;  that  the  defendant  could  not 
get  up, — could  not  handle  himself;  that 
they  had  to  dress  him;  that  the  defendant 
made  no  statement  while  he  was  there ;  that 
they  ail  tried  to  keep  him  awake,  and  that 
it  took  a  full  hour  to  dress  him. 

When  the  defendant  was  taken  to  the  po- 
lice station,  Officer  Shaughnessy,  connected 
with  that  station,  was  directed  to  take  de- 
fendant's statement,  which  he  says  he  did, 
in  writing.  The  written  statement  was  not 
offered  in  evidence.  Sidney  M.  Weil,  a 
newspaper  reporter,  was  present  at  the  tak- 
ing of  that  statement,  and  both  were  wit- 
nesses at  the  trial.  While  assisting  with 
that  statement,  the  defendant  said  that  the 
deceased  stated  thai  she  could  not  live  in 
Nashville,  and  could  not  bear  to  leave  the 
defendant,  and  that  she  was  going  to  commit 
suicide,  and  asked  him  to  commit  suicide 
with  her;  that  at  first  he  did  not  like  the 
idea,  but  finally  assented ;  that  she  told  him 
that  she  had  enough  morphine  for  herself, 
but  not  enough  for  two,  and  that  he  went 
out  and  got  a  bottle  of  morphine,  and  came 
in  and  set  it  on  the  dresser.  In  this  state- 
ment the  defendant  detailed  the  trip  of  the 
deceased  and  himself  the  night  of  and  pre- 
ceding the  tragedy,  and  as  much  as  he  knew 
relative  to  it.  The  testimony  of  the  witness 
Weil  in  regard  to  it  covers  some  four  or  five 
pages,  and  the  witness  states  that  they  were 
a  full  hour  getting  the  statement;  that  the 
defendant  was  lying  in  bed  when  he  and 
the  officer  went  in  to  see  him,  and  apparent- 
ly asleep;  that  they  aroused  him,  and  told 
him  that  they  desired  to  take  his  state- 
ment; that  it  was  necessary  to  shake  him, 
and  wake  him  up  or  arouse  him.  and  that 
they  did  shake  him  several  times  during 
this  conversation;  that  both  Shaughnessy 
and  the  witness  would  shake  him,  and  then 
ask  him  more  questions;  and  that,  after 
getting  the  thread  of  the  story,  the  defend- 
ant would  dose  off,  his  eves  would  close,  he 
would  breathe  heavily,  and  the  lids  of  his 
eyes  would  flutter;  that  it  would  take  a  sec- 
ond or  two  to  arouse  him  at  each  time; 
that  he  was  under  a  heavy  drug  of  some 
kind;  that  the  defendant  volunteered  noth- 
ing himself;  that  it  was  all  solicited  from 
him  by  questions,  and  he  only  made  state- 
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iiicnts  as  questions  were  asked  him,  except 
in  one  or  two  instances.  As  to  the  condi- 
tion of  the  defendant  at  that  time  both  Weil 
and  Shaughnessy  agree;  Shaughnessy  stat- 
ing that  the  defendant  had  to  be  aroused 
€very  fifteen  or  twenty  seconds,  and  seemed 
to  be  dazed  and  stupefied. 

The  next  witness  who  testified  was  Charles 
F.  Carpenter,  who  took  a  statement  from 
the  defendant  about  10  o'dodc  at  night, 
when  he  was  in  his  cell.  This  witness  tes- 
tifies that  defendant  was  not  asked  by 
him  the  direct  question  whether  he  did  agree 
with  deceased  to  commit  suicide,  but  he 
(witness)  told  him  that  the  officers  of  the 
station  were  so  reporting,  and  he  asked  him 
what  about  it.  when  the  defendant  said:  "I 
suppose  I  said  it.  I  was  drunk.  I  sup- 
pose I  agreed.  I  suppose  it  was  true."  As  to 
the  condition  of  the  defendant  at  that  time 
this  ^witness  says:  "When  I  b^^  talking 
to  him  he  did  not  talk  very  freely.  He 
seemed  to  be  in  a  kind  of  stupor.  He  was 
all  humped  up  in  a  chair,  and  did  not  seem 
to  pay  any  attention  to  surroundings.  I 
put  the  questions  to  him,  and  he  would  an- 
swer 'Tes'  or  'No.'  Did  not  go  ahead  and 
tell  the  story.  He  would  affirm  or  deny  a 
story.  }fo  never  contradicted  me  in  any  of 
them.  He  seemed  to  assent  to  whatever  I 
said.  No  difference  what  I  said,  he  seemed 
to  agree  with  me.  I  would  make  sugges- 
tions, and  he  would  assejit.  That  is  prac- 
tically it." 

There  is  no  evidence,  either  by  the  admis- 
sions of  the  defendant  or  any  witness,  that 
the  deceased  took  any  morphine  in  the  pres- 
ence of  the  defendant,  or  that  he  gave  her 
any,  or  requested  her  to  take  any,  or  bought 
any  for  her.  The  evidence  rather  tends  to 
show  that  while  the  defendant  was  gone  to 
the  drug  store  to  get  the  morphine  that  he 
purchased  the  deceased  took  that  whidi  she 
had.  In  one  of  the  alleged  confessions  or 
admissions  the  defendant  said,  "I  drank 
considerable,  and  she  had  worked  me  up  to 
such  a  state  that  I  agreed  to  do  anything 
with  her."  The  defendant  testified  in  his 
own  behalf,  and  denied  explicitly  that  he 
ever  stated  to  Mrs.  Nichol  that  he  would 
kill  himself  if  she  did,  but,  on  the  contrary, 
he  ur«;ed  and  counseled  her  against  suicide: 
that  the  deceased  insisted  that  she  would 
commit  suicide,  and  had  sufficient  morphine 
in  her  pocketbook  to  accomplish  that  end, 
and  further  stated  that  she  would  never  re- 
turn to  Nashville.  Defendant  denied  that 
he  saw  her  take  any  morphine,  or  advised 
her  to  take  any,  and  stated  that  he  had  no 
recollection  whatever  of  being  at  the  police 
station,  or  making  any  statements  or  con- 
fessions or  admissions  that  were  offered  in 
evidence  against  him;  but  did  admit  that 
he  bought  the  morphine,  but  was  unable  to 
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state  why  he  did  it.  He  swore  that  lie 
took  none  of  it  until  after  he  had  discovered 
that  Mrs.  Nichol  was  dead,  and  then  not  in 
pursuance  of  an  agreement,  but  because  of 
.his  disgrace  and  humiliation. 

The  conviction  of  the  defendant  for  mur- 
der in  this  case  can  only  be  sustained  on 
the  hypothesis  that  there  was  an  agreement 
between  him  and  Mrs.  Nichol  to  commit  sui- 
cide together,  and  that  that  agreement^  in 
part,  at  least,  was  the  inducing  cause  of  the 
deceased  taking  the  poison  that  produced 
her  death.  Upon  the  question  whether,  un- 
der the  circumstances,  suicide  is  a  crime,  we 
have  a  paucity  of  decisions.  The  general 
rule,  as  stated  by  Wharton,  is :  ''If  two  per- 
sons encourage  each  other  to  commit  sui- 
cide jointly,  and  one  succeeds  and  the  other 
fails  in  the  attempt  upon  himself,  he  is  a 
principal  in  the  murder  of  the  other."  Whar- 
ton, Crim.  Law,  §  448.  There  are  a  number 
of  English  cases  that  hold  if  two  persons 
mutually  agree  to  commit  suicide,  and  the 
means  employed  produce  death  upon  one  of 
the  persons  only,  that  the  one  surviving  will 
be  guilfy  of  murder;  but  in  all  such  cases 
the  defendant  was  actually  present,  and  did 
some  act  furthering  the  commission  of  the 
suicide.  Thus,  in  Reg.  v.  Jeaaop,  10  Crim. 
L.  Mag.  862,  Jessop  handed  the  bottle  of 
laudanum  to  the  deceased  with  the  intention 
that  the  deceased  should  drink  therefrom 
a  sufficient  quantity  to  cause  death.  In 
Reg.  V.  atortnonth  (Q.  B.  Div.)  61  J.  P.  729, 
there  was  an  agreement  to  commit  suicide 
between  a  man  and  a  woman  because  of  pov- 
erty. The  agreement  was  mutual,  and  each 
purchased  laudanum  to  carry  out  the  agree- 
ment. The  woman  took  the  laudanum  and 
died.  The  man  took  a  portion,  but  did  not 
die,  and  left  a  note  in  the  room  where  they 
both  had  been,  stating  that  they  had  made 
such  an  agreement,  and  that  the  landanum 
taken  by  the  woman  had  produced  death, 
but  his  had  not  proved  fatal,  so  that  other 
means  must  be  resorted  to.  On  the  same 
day  of  the  discovery  of  the  death  of  the  wom- 
an the  man  was  arrested.  In  discussing 
the  case  the  court  said:  "If  there  was  an 
agreement,  in  consequence  of  which  the  wom- 
an destroyed  herself,  the  prisoner  was 
guilty,  in  law,  of  murder,  and  the  faet  that 
that  might  have  been  only  a  pretended  agree- 
ment on  his  part,  or  that  he  might  have  had 
some  idea  of  not  carrying  out  his  part  of  the 
agreement,  or  have  changed  his  mind,  made 
no  difference  in  law." 

In  this  state  we  have  never  had  the  ques- 
tion before  us,  and  there  are  few  cases  de- 
cided by  other  courts  of  this  countiy.  In 
Blackburn  v.  State,  23  Ohio  St.  146,  Black- 
bum  and  a  woman  named  Lovell  mutually 
agreed  to  commit  suicide.  The  'defendant 
mixed  strychnine  with  wine,  and  in  pursu* 
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anee  of  the  agreement  the  woman  drank  the 
mixtare.  There  wift  some  evidence  tending 
to  show  that  the  defendant,  by  threats, 
iorixd  the  woman  to  take  the  poison.  The 
<lefendant  was  found  guilty,  and  appealed, 
contending  that,  as  suicide  was  not  punish- 
able, there  ooald  be  no  conviction  as  an  ac- 
cessory. To  this  contention  the  court  said: 
"Purposely  and  maliciously  to  kill  a  human 
being  by  administering  to  him  or  her  poison 
is  declared  by  the  law  to  be  murder,  irre- 
spective of  the  wishes  or  the  condition  of  the 
party  to  whom  the  poison  is  administered, 
or  the  manner  in  which  or  the  means  by 
vhiefa  it  is  administered.  The  fact  that  the 
guilty  party  intends  also  to  take  his  own 
life,  and  that  the  administration  of  the  poi- 
son is  in  pursuance  of  an  agreement  that 
both  will  commit  suicide,  does  not,  in  a  legal 
sense,  vary  the  case.  If  the  prisoner  fur- 
nished the  poison  to  the  deceased  for  the 
purpose  and  with  the  intent  that  she  should 
Avith  it  commit  suicide,  and  she  accordingly 
took  and  used  it  for  that  purpose;  or  if  he 
did  not  furnish  the  poison,  but  was  present 
at  the  taking  thereof  by  the  deceased,  par- 
ticipating, by  persuasion,  force,  threats,  or 
otheririse,  in  the  taking  thereof  or  the  intro- 
duction oif  it  into  her  stomach  or  body,  then, 
in  either  of  the  cases  supposed,  he  adminis- 
tered the  poison  to  her,  within  the  meaning 
of  the  statute.  Her  act  of  taking  and  swal- 
lowing it  in  his  presence  and  by  his  direc- 
tion was  his  act  of  administering  it.  It  is 
said  by  counsel  that  suicide  is  no  crime  by 
the  laws  of  Ohio,  and  that,  therefore,  there 
<!an  be  no  accessories  or  principals  in  the 
second  degree  in  suicide.  This  is  true,  but 
the  real  criminal  act  charged  here  is  not 
«oidde,  but  the  administering  of  poison,  and 
to  this  criminal  act  there  may  be  accessories 
•and  principals  in  the  second  degree.  If  I 
furnish  poison  to  a  guilty  agent — an  accom- 
plice— ^to  be  administered  by  him,  and  he  ad- 
ministers it  accordingly,  I  am  an  accessory 
before  the  fact;  and  if  I  stand  by  and  coun- 
«)  or  encourage  him  in  the  act  of  adminis- 
tering the  poison  to  another  I  am  a  principal 
in  the  second  degree.  But  no  question  of 
Vm  kind  arises  in  the  present  case,  either 
upon  the  indictment  or  in  the  evidence, 
^ere  is  no  claim  or  pretense  that  there 
^as  any  guilty  third  person  participating  in 
the  transaction.  The  charge  is^  that  the 
prisoner,  as  principal  in  the  first  degree,  is 
^Ity  of  administering  poison,  and  thereby 
causing  death.  We  think,  therefore,  that 
the  court  did  not  err  in  its  instructions  as 
to  what  amounted  to  the  administering  of 
poison  within  the  meaning  of  the  crimes 
act." 

In  Com.  v.  Botren,  13  Mass.  356,  7  Am. 
^.  154,  one  Jewett  was  imprisoned  under 
Hentenee  of  death,  and  the  defendant,  Bowen, 
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having  an  opportunity  to  talk  with  him,  ad- 
vised him  to  commit  suicide,  and  procured 
and  brought  to  him  for  that  purpose  a  rope, 
with  which  Jewett  did  hang  himself.  The 
defendant  was  indicted  for  murder,  there  be- 
ing two  counts.  The  first  count  charged 
that  the  defendant  "did  counsel,  hire,  per- 
suade, and  procure  said  Jewett"  to  kill 
himself.  The  second  count  charged  directly 
that  Bowen  murdered  Jewett  by  hanging. 
This  seems  to  be  the  first  and  leading  report- 
ed case  in  any  of  the  states  upon  this  quer 
tion.  Upon  appeal  the  court  said:  "You 
have  heard  it  said,  gentlemen,  that,  admit- 
ting the  facts  alleged  in  the  indictment, 
still  they  do  not  amount  to  murder,  for 
Jewett  himself  was  the  immediate  cause  and 
perpetrator  of  the  act  which  terminated  in 
his  own  destruction.  That  the  act  of  Bowen 
was  innocent  no  one  will  pretend ;  but  is  his 
offense  embraced  by  the  technical  definition 
of  a  principal  in  murder?  Self-destruction 
is  doubtless  a  crime  of  awful  turpitude.  It 
is  considered  in  the  eye  of  the  law  of  equal 
heinousness  with  the  murder  of  one  by  an- 
other. In  this  offense,  it  is  true,  the  ac- 
tual murderer  escaped  punishment,  for  the 
very  commission  of  the  crime,  which  the 
law  would  otherwise  punish  with  the  ut- 
most vigor,  puts  the  offender  beyond  the 
reach  of  its  infliction,  and  in  this  he  is  dis- 
tinguished from  other  murderers.  But  his 
punishment  is  a#  severe  as  the  nature  of  the 
case  will  admit.  His  body  is  buried  in  in- 
famy, and  in  England  his  property  is  for- 
feited to  the  King.  Now,  if  the  murder  of 
one's  self  is  felony,  the  accessory  is  equally 
guilty,  as  if  he  had  aided  and  abetted  in 
the  murder  of  A  by  B,  and  I  apprehend  that, 
if  a  man  murders  himself,  and  one  stands 
by  aiding  in  and  abetting  the  death,  he  is  as 
guilty  as  if  he  had  conducted  himself  in  the 
same  manner  where  A  murders  B;  and  if 
one  becomes  the  procuring  cause  of  death, 
though  absent,  he  is  accessory." 

The  only  other  reported  case  that  we  know 
of  is  that  of  Com.  v.  Mtnk,  123  Mass.  420, 
25  Am.  Rep.  109.  In  that  case  the  defend- 
ant was  engaged  to  be  married  to  one 
Charles  Ricker,  who  expressed  his  intention 
of  l^reaking  the  engagement.  This  announce- 
ment so  exasperated  the  defendant  that  she 
determined  to  take  her  own  life,  and,  seizing 
a  revolver,  made  an  attempt  to  shoot  herself. 
Ricker,  being  present,  seized  her,  and  at- 
tempted to  prevent  her  carrying  out  her 
purpose,  and  in  the  struggle  the  pistol  was 
accidentally  discharged,  fatally  wounding 
Ricker.  The  defendant  was  indicted  and 
convicted  of  manslaughter.  The  court  held 
that  suicide  was  a  criminal  act,  and  followed 
the  principle  that  if  one  attempts  to  commit 
n  criminal  act,  and  thereby  commits  homi- 
cide,  although   no  homicide  was   intended. 
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the  crime  will  be  manslaughter.  It  was  also 
held  that  in  that  state  suicide  was  not  tech- 
nically a  felony,  and  the  conviction  was  sus- 
tained. 

We  are  not  disposed  to  go  to  the  extent 
of  holding,  as  was  done  in  the  Bowen  Case, 
13  Mass.  356,  7  Am.  Dec.  154,  that,  suicide 
or  self-destruction  is  a  felony,  but  take  the 
view  that  the  later  pronouncement  of  the 
Massachusetts  court  in  the  Mink  Case,  123 
Mass.  429,  25  Am.  Rep.  109,  and  of  the  Ohio 
court  in  the  Blackburn  Case,  23  Ohio  St. 
14C,  more  nearly  announce  the  correct  rule. 
By  the  English  common  law  suicide  was  a 
felony,  and  the  punishment  for  him  who 
committed  it  was  interment  in  the  highway 
with  a  stake  driven  through  the  body,  and 
the  forfeiture  of  his  lands,  goods,  and  chat- 
tels to  the  King.  We  adopted  the  English 
common  law,  and  the  acts  of  the  Brilish 
Parliament  in  aid  thereof,  as  it  existed  up 
to  the  fourth  year  of  James  I.,  which  was 
the  year  1606,  as  far  as  the  same  was  ap- 
plicable to  our  conditions  and  institutions 
and  of  a  general  nature;  but,  as  we  have 
never  had  a  forfeiture  of  goods,  or  seen  fit 
to  define  what  character  of  burial  our  citi- 
zens shall  enjoy,  we  have  never  regarded  the 
English  law  as  to  suicide  as  applicable  to 
the  spirit  of  our  institutions.  In  the  view 
we  entertain  of  the  case  at  bar  it  is  not  nec- 
essary that  suicide  be  held  to  be  a  crime. 
The  charge  against  the  plaintiff  in  error  in 
both  counts  in  the  indictment  is  murder. 
In  the  first  count  he  is  charged  with  murder- 
ing Charlotte  S.  Nichol  by  administering 
poiscm  to  her,  and  in  the  second  count  with 
murdering  her  by  hiring,  persuading,  and 
procuring  her  to  take  poison;  and  we  think 
proof  of  either  one  of  these  charges  would 
warrant  the  conviction  for  murder. 

The  English  common  law,  as  applied  to 
accessories  before  and  at  th6  fact,  has  be- 
come more  a  form  than  a  substance  under 
our  law.  From  an  early  day  we  held  that 
under  our  statute  the  accessory  before  and 
at  the  fact  could  be  indicted  as  a  principal 
{Baxter  v.  People,  8  111.  368),  and  in  two 
cases  where  the  question  was  directly  pre- 
sented we  held  that  it  was  improper  to  in- 
dict an  accessory  simply  as  such,  as  was 
done  at  common  law,  but  that  he  must  be 
indicted  as  principal  {Usselton  v.  People, 
149  111.  612,  36  N.  E.  952;  Fixmer  v.  People, 
153  111.  123,  38  N.  E.  667) .  As  to  the  crime 
of  murder,  we  have  applied  the  rule  that  he 
who  acts  by  another  acts  by  himself,  and 
that  the  acts  of  the  principal  are  the  acts 
of  the  accessory,  and  that  the  latter  may  be 
charged  with  having  done  the  acts  himself, 
and  may  be  indicted  and  punished  according- 
ly. Spies  V.  People,  122  111.  1,  3  Am.  St. 
Rep.  320,  12  N.  E.  865,  17  N.  E.  898.  If  a  I 
lunatic  or  an  idiot,  at  the  instigation  or 
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direction  of  another  person,  should  com  nut 
a  homicide,  none  would  question  but  tha*u 
the  instigator  and  director  in  such  ease- 
would  be  guilty  of  murder,  although  the 
principal  could  not  be  punished  at  all;  and 
if  A,  by  virtue  of  deceit  or  persuasion,  in- 
duce B  to  kill  himself,  this  is  as  mudi  the^ 
act  of  A  as  though  A  had  induced  C  to  kill 
B.  The  charge  in  the  second  count  of  tlii> 
indictment  is  that  plaintiff  in  error  did 
"hire,  persuade,  and  procure"  the  deceasi^d 
to  kill  herself,  and,  if  he  did  either  of  the$e» 
and  as  a  result  thereof  deceased  did  kill  her- 
self, it  was  the  act  of  plaintiff  in  error,  and 
we  have  no  hesitancy  in  pronouncing  it 
murder  if  the  element  of  malice  is  found. 

Counsel  for  plaintiff  in  error  have  ably 
and  elaborately  discussed  the  proposition 
that  the  second  count  is  merely  a  charge 
against  the  plaintiff  in  error  as  an  acces- 
sory, and  that,  in  order  that  there  shall  be 
an  accessory  there  must  be  a  principal,  and^ 
as,  under  our  law,  suicide  is  not  a  crime, 
the  act  of  the  deceased  in  killing  herself  was 
not  a  criminal  act,  and  there  was  no  crime 
committed.  But  when  we  apply  the  prin- 
cipal above  aimounced,  that  the  act  of  the 
principal,  when  done  pursuant  to  the  wil) 
and  direction  of  the  accessory,  is  the  act  of 
the  accessory,  then  it  becomes  immaterial 
what  was  the  character  of  the  crime  com- 
mitted by  the  principal,  or  whether  there 
was  any  crime;  and  in  such  case  as  this,, 
where  it  is  not  shown  or  claimed  that  the  ac- 
cused directly  administered  the  poison  of 
which  the  deceased  died,  but  that  the  tak- 
ing of  it  was  by  his  procurement,  Ave  should 
require  strict  proof  of  this  latter  fact. 
Though  the  plaintiff  in  error  may  have 
known  that  the  deceased  intended  to  kill 
herself,  and  may  have  assented  to  it.  or  may 
have  even  wished  that  she  would  do  so.  still, 
unless  the  evidence  shows,  beyond  a  reason- 
able doubt,  that  he  did  or  said  somethiii;^ 
which  aided,  encouraged,  or  induced  decease<l 
to  kill  herself,  he  cannot  be  held  guilty  of 
the  charge  of  murder.  White  v.  People,  81 
111.  333;  Jones  v.  People,  166  111.  264,  4ii' 
X.  E.  723.  The  evidence  that  plaintiff  in 
error  did  do  or  say  anything  that  might  by 
any  possibility  have  been  an  inducement  ti»- 
the  deceased  to  kill  herself  rested  whollv 
upon  his  alleged  admissions.  Those  admis 
sions  were  made  under  such  circumstances, 
and  when  the  plaintiff  in  error  was  in  such 
condition,  physically  and  mentally,  as  should 
have  required  the  court  to  have  made  proper 
investigation  before  they  were  admitted  at 
all,  and,  if  admitted,  to  have  fairly  instruct-' 
ed  the  jury  as  to  the  character  of  and  weight 
to  be  given  to  admissions  and  confessions 
made  under  the  conditions  here  sho^^-n.  Thi^ 
was  especially  so  in  view  of  the  instructions 
of  the  court  as   to  the   substance   of   the 
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crime.  By  the  thii-teenth  instruction  thtt 
jury  were  told  that  suicide  was  self-murder ; 
and,  while  this  instruction  is  not  complained 
of,  and  probably,  as  modified  by  what  fol- 
lows it,  would  not  be  reversible  error  even 
if  objection  had  been  made  to  it,  the  effect  of 
it  was  to  declare  that  felonious  which  is  not 
a  felony  under  our  law.  The  jury  were  also 
told  that  the  plaintiff  in  error  was  permitted 
to  testify  in  his  own  behalf,  and  stated  the 
true  test  as  to  his  credibility,  and  attached 
to  that  instruction  the  charge  that,  if 
the  accused  had  wilfully  and  corruptly  tes- 
tified falsely  to  any  fact  material  to  the 
issue,  the  jury  could  entirely  disregard  his 
evidence,  except  in  so  far  as  it  was  corrobo- 
rated. There  was  no  possible  contradiction 
of  the  evidence  of  the  plaintiff  in  error  upon 
the  material  things  testified  to,  except  that 
growing  out  of  his  alleged  admissions.  There 
was  not  a  single  witness  put  upon  the  stan<1 
by  the  state  to  prove  a  substantial  fact  in 
the  case  outside  of  the  corpus  delict i,  and  in 
fact  the  whole  case  for  both  sides  practical- 
ly rested  upon  the  testimony  of  the  plaintiff 
in  error  and  on  his  alleged  statements  to 
the  police  authorities. 

Plaintiff  in  error  offered  three  instruc- 
tiuis,  which  were  refused  by  the  court, 
which  related  to  the  alleged  admissions. 
The  first  told  the  jury  that  confessions  of  n 
person  out  of  court  at  best  are  a  doubtful 
species  of  evidence,  and  should  be  acted  up- 
on by  the  jury  with  great  caution,  unless 
supported  by  other  corroborative  evidence. 
The  fourth  and  fifth  instructions  were  as 
follows:  "(4)  The  court  instructs  the  jury 
that,  where  a  confession  of  the  prisoner 
charged  with  a  crime  is  offered  in  evidence, 
the  whole  of  the  confession  so  offered  and 
testified  to  must  be  taken  together, — as  well 
that  part  which  makes  in  favor  of  the  ac- 
cused aa  that  part  which  makes  against  him : 
and,  if  the  part  of  the  statement  which  is  in 
favor  of  the  defendant  is  not  disproved  by 
other  testimony  in  the  case,  and  is  not  im- 
probable or  untrue,  considered  in  connection 
with  all  the  other  testimony  of  the  case, 
then  that  part  of  the  statement  is  entitled 
to  as  much  consideration  from  the  jury  as 
the  parts  which  make  against  the  defendant. 
(5)  The  court  instructs  the  jurj'  that  if 
they  believe,  from  the  evidence  in  this  case, 
that  the  defendant,  at  the  time  he  made  the 
confession  which  has  been  given  in  evidence, 
was  in  a  dazed  and  stupefied  condition  from 
the  joint  effect  of  intoxicating  drink,  mor- 
phine, and  the  inhaling  of  illuminating  gas. 
or  from  the  effects  of  any  one  or  any  two 
of  these  agencies;  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  confession 
was  elicited  from  the  defendant  by  questions 
while  he  was  in  such  condition, — ^then 
such  confession  is  entitled  to  very  little 
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weight,  and  the  jury  would  not  be  justified 
in  convicting  the  defendant  upon  said  confes- 
sion unless  they  find  it  is  corroborated  bv 
other  testimony  in  the  case."  No  instruction 
was  given  with  reference  to  the  weight  or 
character  of  the  testimony,  such  as  is  re- 
ferred to  in  the  -instructions  and  was  tlie- 
main  reliance  for  conviction.  The  fifth  in- 
struction is  defective,  and  we  could  not  say 
that  it  was  reversible  error  to  refuse  it  for 
that  reason.  But  no  objection  can  be  raised 
as  to  the  fourth ;  and,  as  all  the  alleged  ad- 
missions of  the  plaintiff  in  error  that  were 
offered  in  evidence  were  mere  verbal  admis- 
sions, none  of  them  rising  to  the  dignity  of 
a  confession,  between  which  and  admissions 
there  is  a  well-recognized  distinction  in  t1H^ 
law,  and  as  the  admissions  were  drawn  from 
the  plaintiff  in  error  by  questions  when  in  a 
condition  that  his  mental  status  was  doubt- 
ful, the  jury  should  have  been  told  by  some 
instruction  that  they  should  -be  received 
with  caution.  Mm^en  v.  People,  173  IlL 
43,  50  N.  E.  249;  Ackerson  v.  People,  124 
111.  563,  16  N.  E.  847;  Jones  v.  Htate,  20 
Tex.  App.  20,  26  Am.  St.  Rep.  715,  13  S,  W. 
990;  Conner  v.  Slate,  34  Tex.  659;  Com, 
v.  Howe,  9  Gray,  110.  We  think  the  refusal 
to  give  the  fourth  instruction  was  manifest 
error. 

Some  fifteen  witnesses  were,  over  the  ob- 
jection of  plaintiff  in  error,  allowed  to  testi- 
fy as  to  the  general  reputation  of  the  de- 
ceased, in  the  community  in  which  she  livedo 
for  chastity.  That  question  was  not  an 
issue  in  the  case.  5  Am.  &  Eng.  Enc.  Law,. 
2d  ed.  p.  872 ;  Cannon  v.  People,  141  111.  270^ 
30  N.  E.  1027 ;  3  Greenl.  Ev.  15th  ed.  H  27. 
Her  chastity  had  not  been  attacked,  except 
in  so  far  as  the  nature  of  it  appeared  from 
her  relation  with  plaintiff  in  error  and  the- 
opening  remarks  of  counsel  for  plaintiff  in- 
error.  This  evidence  covered  the  life  of  the 
deceased  for  several  years  back,  both  in  Illi- 
noiii  and  Tennessee.  There  was  nothing  in 
the  record  justifying  any  such  evidence  a.s 
this.  The  witnesses  all  declared  her  general 
reputation  for  chastity  to  be  good.  Tlie 
plaintiff  in  error  stood  charged  with  her 
murder  as  the  result  of  a  liaison  between 
them,  and  none  can  doubt  but  that  the  testi- 
mony thus  admitted  was  calculated  to,  and 
did,  prejudice  the  jury  against  the  plaintiff 
in  error.  By  it  the  natural  inference  arising 
in  the  minds  of  the  jury  was  that  the  de- 
ceased was  a  good  and  virtuous  woman,  who 
had  been  despoiled  by  the  plaintiff  in  error, 
and  because  of  an  affection  produced  by  his. 
effort  they  had  mutually  agreed  to  commit 
suicide  sooner  than  separate.  The  only  evi- 
dence as  to  their  relation  came  from  the  ad- 
missions and  testimony  of  plaintiff  in  error,, 
and  upon  these  matters  it  was  wholly  uncon- 
tradicted; and  not  only  that,  but  evury  part 
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of  it,  as  made  to  the  various  witnesses,  was 
harmonious  with  every  other  part,  and  all 
tended  to  show  that  the  deceased  sought 
plaintiff  in  error,  telephoned  him  at  his 
nilice,  would  go  to  his  office  in  the  guise  of  a 
])fttient,  would  go  to  the  drug  store  under 
his  place  of  business  and  send  for  him,  and 
in  a  general  way  seek  him  out  that  she 
might  be  in  his  company.  This  was  uncon- 
tradicted; yet  the  juiy  might  feel  warrant- 
ed, from  the  evidence,  in  finding  that  the  de- 
ceased was  a  woman  of  good  character  and 
chaste  life  when  considering  the  precaution- 
ary instruction  as  to  the  weight  that  was  to 


be  given  to  the  testimony  of  plaintiff  in 
error,  and  their  right  to  wholly  disregard  it 
if  they  believed  he  wilfully  swore  falsely 
upon  any  material  matter,  and  in  conclud- 
ing that  her  general  reputation  should  weigh 
more  in  their  estimation  than  his  testhnonv 
as  to  the  circumstances  which  brought  and 
kept  them  together,  and  the  probable  influ- 
ence plaintiff  in  error  had  in  producing  her 
death. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  Criminal  Court  of  Cook 
County  for  further  proceedings  in  harmony 
with  this  opinion. 
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VICKSBURG,  SHREVEPORT,  &  PACIFIC 
RAILWAY  COMPANY  et  oZ.,  Appts., 

V, 

W.   E.   GOODENOUGH,  Tax  Collector   of 

RustcA,  et  aZ. 

(108  La.  442.) 

*Tlie  fact  thmt  property  taxpayers  of  a 
parliili  liave  autliorlBed  the  leTylnar  of 
a  5-mlll  tax  on  all  the  property  in  a  par- 
ish, including  that  within  the  town  therein, 
in  favor  of  a  particular  railroad  enterprise,  is 
no  constitutional  obstacle  to  the  imposition 
jit  the  same  time  in  fayor  of  the  same  enter- 
prise of  a  6-mill  tax  on  all  the  property  with- 
in the  town  by  the  vote  of  the  property  tax- 
payers therein. 

(April  14.  1902.) 

A  PPEAL  by  plaintiffs  from  a  judgment  of 
^    f^^o  Judicial  District  Court  for  the  Par- 
ish of  Lincoln  In  favor  of  defendants  in  an 
action  brought  to  enjoin  the  ooUection  of  a 
tax.    Modified. 

Statement  by  HioHolla*  Ch.  J.: 

The  plaintiffs  alleged:  That  they  were 
owners  of  certain  property  in  the  town  of 
Ruston,  which  they  described,  lliat  that 
town  had  caused  said  properly,  through  its 
tax  collector,  Goodenough,  to  be  seized  and 
advertised  for  sale,  in  enforcement  of  a  5- 
mill  tax  levied  for  the  year  1900  in  favor 
and  in  aid  of  the  Arkansas  Southern  Rail- 
road Company,  as  assignee  and  transferee 
of  the  Alexandria,  Junction  City,  &  Shreve- 
port  Railroad  Company,  a  corporation  form- 

•Headnote  by  Nicholls,  Ch.  J. 


Note. — ^Thls  appears  to  be  the  first  case  di- 
rectly deciding  the  constitationality  of  taxes 
levied  for  the  same  railroad  or  other  public  en- 
terprise by  two  municipalities  or  subdivisions 
of  the  state  when  one  of  them  inclndeft  the 
other.  It  may  be  that  railroad  bonds  have  been 
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erly  organized  and  doing  business  under  the 
laws  of  Louisiana,  with  its  domidl  at  Rus- 
ton. That  by  act  of  consolidation  and  trans- 
fer by  authentic  act  of  March  10,  1899,  all 
the  property,  rights,  and  franchises  of  the 
said  Alexandria,  Junction  City,  &  Shreve- 
port  Railroad  Company  were  purchased  and 
acquired  by  the  Arkansas  Southern  Railroad 
Company,  a  corporation  organiaed  and  do- 
ing business  under  the  laws  of  Arkansas, 
with  its  d(»nicil  in  Junction  City,  in  said 
state.  That  said  tax  so  sought  to  be  levied 
and  collected  by  the  seizure  and  sale  of 
their  property  was  illegal,  null,  and  void, 
and  in  violation  of  the  laws  and  Constitu- 
tion of  the  state  of  Louisiana,  for  the  fol- 
lowing reasons,  to  wit:  First.  Petition- 
ers show  that  all  the  property,  including 
their  own,  situated  within  the  limits  of  the 
town  of  Ruston,  Louisiana,  and  advertised 
for  sale  as  aforesaid,  is  subject  to  paroehial 
taxation  by  the  parish  of  Lincoln,  in  whidi 
said  town  of  Ruston,  Louisiana,  is  located; 
that  on  December  7,  1897,  pursuant  to  a 
petition  from  the  taxpayers  of  Lincoln  Par- 
ish, Louisiana,  the  police  jury  oi  the  said 
parish  ordered  an  election  to  be  held  in  said 
parish  of  Lincoln  on  January  11,  1898>  to 
test  the  sense  of  the  property  taxpayers  of 
the  said  parish  as  to  the  levy  and  oolleetion 
of  a  o-mill  tax  for  ten  years  for  and  in  fa- 
vor of  said  Alexandria,  Jimction  City,  & 
Shreveport  Railroad  Company;  that  said 
election  was  held  as  ordered;  that  said  tax 
was  carried,  and  that  on  January  17,  1898, 
the  said  police  jury  of  the  parish  of  Lin- 
coln, by  ordinance  No,  ,  promulgated 

the  result  of  the  said  election,  declared  car- 
ried and  levied  said  5-mill  tax  on  all  the 


given,  both  by  counties,  and  by  towns  Inelnded 
therein,  and  have  been  paid  by  taxation ;  but. 
if  so,  the  question  of  the  validity  of  such  doable 
taxation  does  not  seem  tc  hare  been  prevfovslj 
raised. 
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property,  real  and  personal,  situated  within 
the  limits  of  Lincoln  parish^  for  ten  years, 
to  begin  whenever  said  Alexandria,  Junction 
City,  &  Shreveport  Railroad  Company 
should  be  completed  and  in  operation  to  the 
town  of  Ruston,  in  the  said  parish  of  Lin- 
coln, state  aforesaid.  Petitioners  show  that 
the  8aid  railroad  was  completed  to  the 
town  of  Ruston  on  the day  of  Septem- 
ber, 1899;  that,  pursuant  to  its  said  ordi- 
nance, the  police  jury  of  Lincoln  parish 
levied  a  5-miIl  tax  on  all  property,  real 
and  persona],  situated  within  the  limits  of 
the  said  parish,  for  the  year  1900,  includ- 
ing the  property  of  petitioners  now  seized 
and  advertised  by  the  tax  collector  of  the 
town  of  Ruston,  Louisiana,  as  aforesaid; 
that  they  have  paid  to  the  sheriff  and  ex  of- 
ficio tax  collector  of  the  parish  of  Lincoln, 
state  aforesaid,  the  said  5-mill  tax  levied  by 
the  police  jury  of  the  parish  of  Lincoln  for 
the  year  1900,  for  and  in  aid  of  the  said 
Arkansas  Southern  Railroad  Company,  as 
assignee  and  transferee  of  the  Alexandria, 
Junction  City,  &  Shreveport  Railroad  Com- 
pany, on  all  the  property  owned  by  peti- 
tioners within  the  limits  of  said  parish,  in- 
cluding that  portion  of  petitioner's  prop- 
erty now  seized  and  advertised  for  sale  by 
the  tax  collector  of  the  town  of  Ruston, 
Louisiana,  as  aforesaid,  in  order  to  collect 
an  additional  5-mill  tax  for  the  year  1900 
in  aid  of  the  same  railroad  enterprise,  to 
wit,  the  said  Arkansas  Southern  Railroad 
Company,  assignee  and  transferee  of  the 
said  Alexandria,  Junction  City,  &  Shreve- 
port Railroad  Company;  that  this  attempt 
by  the  town  of  Ruston  to  collect  a  second 
and  additional  5-mill  tax  for  the  year  1900 
on  the  property  of  petitioners  in  aid  of  said 
Alexandria,  Junction  City,  &  Shreveport 
Raflroad  Company  is  in  violation  of  and 
without  warrant  and  authority  in  the  laws 
and  Constitntion  of  the  state  of  Louisiana, 
and  for  the  reason  that  two  special  taxes, 
•each  for  5  mills,  for  ten  years,  cannot  be 
levied  on  the  same  property  in  favor  of  the 
same  enterprise.  Second.  Petitioners  show 
that,  even  if  legal, — ^which  is  specifically  de- 
nied,— said  5-mill  tax  has  not  been  levied 
according  to  law,  in  that  no  legal  ordinance 
was  passed  by  the  trustees  of  said  town  of 
Rnston,  Louisiana,  levying  and  ordering  said 
-tax  collected.  Third.  That  no  notice  that 
said  taxes  were  due  and  delinquent,  or  de- 
mand for  the  payment  of  the  same  has  ever 
been  made  according  to  law.  Fourth.  Peti- 
tioners show  further  that  the  said  tax  col- 
lector of  the  town  of  Ruston,  Louisiana,  is 
<ienianding,  in  addition  to  said  6-mill  special 
tax,  penalties  thereon  at  the  rate  of  2  per 
<vot  per  month  on  the  amount  of  the  prin- 
cipal of  said  tax  so  sought  to  be  collected 
from  petitioners;  that  the  demand  and  ex- 
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action  of  said  penalty  is  illegal,  and  with- 
out warranty  or  authority  in  law;  that, 
unless  restrained  by  order  of  this  court,  the 
said  W.  E.  Goodenough,  tax  collector  of 
the  town  of  Ruston,  Louisiana,  will,  on  July 
6,  1901,  sell  petitioners*  said  property,  as 
hereinbefore  shown,  to  pay  said  illegal  5- 
mill  special  tax  and  the  illegal  penalties 
demanded  thereon;  that  the  sale  of  peti- 
tioners' said  property  will  work  an  irrepa- 
rable injury ;  and  that  a  writ  of  injunction 
is  necessary  to  protect  petitioners'  rights 
in  the  premises.  In  view  of  the  premises 
petitioners  prayed  that  the  said  W.  E.  Good- 
enough,  tax  collector  of  the  town  of  Ruston, 
Louisiana,  and  the  town  of  Ruston,  Louis- 
iana, through  its  executive  officers  and  may- 
or, Z.  L.  Everett,  and  said  Arkansas  South- 
em  Railroad  ComJ^aoy,  be  duly  cited  to  ap- 
pear and  answer  hereto  according  to  law; 
that  a  writ  of  injunction  issue,  forbidding 
and  restraining  the  said  W.  E.  Goodenough, 
tax  collector  of  the  said  town  of  Ruston, 
Louisiana,  from  proceeding  further  with  the 
advertisement  and  sale  of  petitioners'  prop- 
erty to  pay  said  illegal  5-mill  special  tax 
and  penalties  thereon  in  favor  of  the  said 
Alexandria,  Junction  City,  &  Shreveport 
Railroad  Company,  as  hereinbefore  set 
forth;  that  upon  final  trial  the  said  5-mill 
special  tax  and  penalties  sought  to  be  levied 
and  collected  bv  the  town  of  Ruston,  Louis- 
iana,  on  petitioners'  said  property  situate 
in  the  limits  of  the  town  of  Ruston,  Louis- 
iana, be  declared  to  be  illegal,  null,  and 
void,  and  without  effect ;  that  the  injunction 
sued  out  herein  be  perpetuated  and  sustained 
in  all  its  parts,  and  that  the  said  W.  E. 
Goodenough,  tax  collector  of  the  town  of 
Ruston,  Louisiana,  and  the  said  town  of 
Ruston,  Louisiana,  be  forever  prohibited 
from  proceeding  further  in  the  advertise- 
ment and  sale  of  petitioners'  said  property 
to  pay  said  alleged  5-mill  special  tax  and 
the  penalties  demanded  thereon.  Prayed  al- 
so for  all  further  orders  and  decrees  neces- 
sary in  the  premises,  for  all  costs,  and  for 
full  and  general  relief. 

An  injunction  was  ordered,  and  was  is- 
sued as  prayed  for.  The  defendants  except- 
ed: First.  That  the  court  had  no  juris- 
diction over  the  subject-matter  alleged  in 
plaintiff's  petition,  and  that  there  was  no 
law  granting  to  courts  authority  to  inquire 
into  the  matter  of  irregularity  of  elections 
or  matters  affecting  the  election,  its  promul- 
gation, and  the  levy  of  the  tax,  unless  act 
No.  106  of  the  general  assembly  of  1892 
grants  such  authority,  and  in  that  event  the 
right  of  action  is  limited  to  ninety  days- 
Second.  In  the  event  that  the  court  holds 
act  No.  100  of  1892  is  applicable  to  elections 
held  under  article  270  of  the  Constitution 
and  act  No.  202  of  1898>  then,  in  that  events 
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defendant  town  of  Ruston  pleads  the  pre- 
scription of  ninety  days  as  a  bar  to  plain- 
tiffs' action  in  this  case,  and  as  a  bar  to 
their  right  to  recover,  or  sustain  their  de- 
mand. Third.  The  town  of  Ruston  averred 
that  more  than  a  majority  of  her  citizens 
in  number  and  in  property  in  public  mass 
meeting  assembled  before  the  Arkansas 
Southern  Railroad  survey  was  made,  and 
before  the  line  was  located,  offered  and  pro- 
posed to  the  mnnas^er  and  president  of  said 
railroad  and  its  promoters  that,  if  they 
would  run  said  railroad  through  Lincoln 
parish  and  through  the  town  of  Ruston,  and 
establish  its  depot  within  the  corporate 
limits  of  the  "town,  they  would  get  for  the 
road  the  right  of  way,  depot  grounds,  and 
vote  to  said  road  a  5-mill  parish  tax  and  a 
5-mill  town  taoc,  and  pay  them  $5,000  in 
money,  which  proposition  was  submitted  to 
the  officials  of  said  railroad  through  the 
chairman  of  the  mass  meeting,  and  by  said 
officials  accepted;  that  more  than  a  ma- 
jority of  the  citizens  of  Ruston  petitioned 
the  town  authorities  to  hold  said  election; 
that  said  election  was  legally  held  on  April 
25,  1899,  pursuant  to  said  agreement  and 
petitions  and  call,  and  that  only  three  votes 
were  cast  against  the  tax,  and  only  $2,250 
worth  of.  property  against  it ;  that  said  elec- 
tion was  legally  promulgated  in  April,  1899, 
and  tax  ordered,  levied,  assessed,  and  col- 
lected as  soon  as  the  said  railroad  reached 
the  town  of  Ruston:  that  the  said  railroad 
reached  Ruston  and  established  depots  in 
December,  1899,  and  had  been  in  operation 
ever  since;  that  plaihtiffs  had  full  notice 
and  knowledge  of  the  election,  acquiesced  in 
the  election,  and  they  influenced  others  to 
vote;  that  they  had  legal  notice  that  the 
tax  was  due,  and  came  forward  in  person  or 
through  agents  and  paid  all  their  town  tax, 
except  the  5-mill  railroad  tax;  that  this 
they  refused  to  pay,  and  were  thereby  es- 
topped from  denying  legal  notice  if  not 
properly  served;  that  plaintiffs  had  stood 
silently  by,  and  with  full  knowledge  of 
all  the  facts,  for  more  than  two  years  from 
date  of  election,  and  permitted  the  Arkan- 
sas Southern  Railroad  Company  to  build  the 
railroad,  establish  its  depots  and  workshops, 
and  expend  large  sums  of  money  in  good 
faith  on  the  promises  of  the  citizens  and 
the  5-mill  tax  voted  by  Ruston;  and  that 
plaintiffs,  as  well  as  the  town  of  Ruston. 
had  reaped  the  benefits  of  an  enhanced  value 
of  property,  and  increase  in  trade  and 
freights  and  population,  and  were  there- 
fore estopped  at  this  late  date  from  denying 
the  legality,  regularity,  or  constitutional- 
ity of  the  tax,  or  of  the  special  election,  or 
the  assessment  and  collection  of  the  tax, 
or  from  contesting  the  tax  or  its  collection 
upon  any  other  ground.  Fourth.  Plaintiffs' 
66  L.  R.  A. 


petition  disclosed  no  legal  cause  of  action, 
and  no  ground  for  injunction.  They  prayed 
that  these  exceptions  and  pleas  be  sustained,, 
and  that  plaintiffs'  suit  be  dismissed,  and 
the  injunction  dissolved,  with  costs,  and 
with  legal  and  statutory  damages.  The<e 
exceptions  were  referred  to  the  merits. 

The  defendants,  under  benefit  and  res- 
en-ation  of  their  exceptions,  answered.  Aft- 
er ple-iiding  the  general  issue,  they  admit- 
ted that  the  property  of  the  two  plaintiffs 
in  this  case  was  advertised  for  sale  to  en- 
force the  payment  of  the  5-miIl  special  tax 
voted  in  favor  of  the  Arkansas  Southern 
Railroad  Company  by  the  to\vn  of  Ruston 
on  April  25,  1899,  and  averred  that  said 
proceeding  was  legal  and  necessary,  for  the 
reason  that  plaintiffs  had  refused  to  pay 
said  taxes,  of  which  they  had  due  and  ample 
notice ;  that  said  special  tax  by  the  town  of 
Ruston,  in  addition  to  the  special  tax  from 
the  parish  of  Lincoln,  was  demanded  as  an 
indispensable  condition  precedent  to  Arkan- 
sas Southern  Railroad  Company  building 
its  line  of  railway  into  Ruston;  that  said 
tax  was  explicitly  and  publicly  promised 
and  pledged  by  the  citizens  of  Ruston  in 
mass  meeting  assembled;  that  the  election 
was  legally  called,  advertised,  and  held^  and 
resulted  in  an  overwhelming  majority  in 
number  of  votes  and  value  of  property  in 
favor  of  said  tax,  there  being  but  three 
votes  and  $2,250  of  property  cast  against  it ; 
that  the  result  of  said  election  was  properly 
promulgated,  and  tax  levied  and  ordered  col-  ^ 
lected  in  accordance  with  law;  that  the 
Arkansas  Southern  Railroad  was  complet- 
ed to  Ruston  in  December,  1899,  and  all 
its  obligations  and  duties  imder  its  contract 
with  the  people  of  Ruston  were  faithfully 
and  fully  performed,  and  under  said  con- 
tract it  was  entitled  to  the  tax  of  5  mill!< 
for  the  year  1900,  and  that  said  tax  had 
been  cheerfully  and  promptly  paid  by  all 
of  the  property  holders  in  the  town  of  Rus- 
ton except  these  plaintiffs  and  a  few  others 
who  have  enjoined  in  another  suit  on  the 
docket  of  the  court;  that  but  for  said  tax 
and  other  inducements  the  Arkansas  South- 
ern Railroad  would  never  have  been  buiit 
to  and  through  the  town  of  Ruston;  that, 
the  building  of  said  road  had  largely  in- 
creased the  population  and  the  business,  and 
enhanced  the  value  of  all  the  property  in 
the  town  of  Ruston;  that  both  of  plaintiffs 
own  a  large  amount  of  property  within  the 
corporate  limits  of  said  town:  they  have  re- 
ceived and  enjoyed  immense  benefits  from 
the  building  of  the  Arkansas  Southern  Rail- 
road, and  it  would  be  manifestly  unjust 
and  inequitable  to  permit  them  to  enjoy  the 
benefits  and  repudiate  the  obligations  which 
their  fellow  property  holders  had  volunta- 
rily assumed;  that  said  tax  was  voted  un- 
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der  article  270  of  the  Constitution  of  1898 
SLud  act  No.  202  of  1898 ;  that  it  was  legal 
and  constitutional,  and  was  voted  with  a 
full  knowledge  of  all  the  facts,  and  plain- 
tilTs  stood  aloof  and  made  no  opposition  or 
contest  in  the  time  preseriljed  by  law,  nor 
until  the  Arkansas  Southern  Railroad  Com- 
pany had  accepted  in  good  faith,  and  acted 
on  the  promulgated  result  of  said  election. 
And,  assuming  the  attitude  of  plaintiffs  in 
TPconvention,  these  respondents  averred  that 
the  injunction  sued  out  herein  was  wrongful, 
improvident,  and  without  legal  cause;  that 
respondents  had  been  damaged  thereby  in 
ilela y,  expense,  trouble,  and  attorneys'  fees  in 
tho  full  sum  of  $500  special  damages.  They 
prnyed  (defendants  W.  £.  Goodenough,  tax 
wl  lector,  and  Z.  L.  Everett,  mayor,  of  the 
town  of  Rust  on )  tiiat  the  demands  of  plain- 
tiffs be  rejected,  that  the  injunction  be  dis- 
solved, and  that  the  tax  collector  be  ordered 
to  proceed  with  the  sale  enjoined  to  enforce 
the  payment  of  the  special  tax  voted  in  favor 
«f  the  Arkansas  Southern  Railroad  Com- 
pany, and  that  i-espondents  have  judgment 
njrainst  plaintiffs  in  solido  for  the  sum  of 
$500  special  damages,  and  for  costs  and  gen- 
eral relief. 

The    parties  entered  into  the    following 
statement  of  facts: 

(1)  It  is  agreed  and  admitted  that  the 
plaintiffs  are  property  owners  and  taxpa}^- 
ers  of  the  town  of  Ruston  and  the  parish  of 
lincoln,  state  of  Louisiana,  and  residents 
of  the  parish  of  Ouachita,  in  said  state.  ( 2 ) 
lliat  plaintiffs  are  the  owners  of  the  prop- 
erty situated  in  the  town  of  Ruston,  Louis- 
iana, as  described  in  their  petition  and  in 
the  advertisement  of  tax  sale  by  W.  E.  Good- 
enough,  tax  collector  of  the  town  of  Ruston, 
Tx)ui6iana,  a  copy  of  which  is  attached  to 
the  petition.  (3)  That  at  the  date  of  the 
lilinw  of  the  petition  herein  the  town  of  Rus- 
ton. Louisiana,  through  its  mayor  and  town 
authorities,  and  more  especially  its  tax  col- 
lector, W.  E.  Goodenough,  had  seized  and 
advertised  for  sale  on  Saturday,  July  6, 
1001,  all  the  property  belonging  to  the  plain- 
tiffs situated  in  the  town  of  Ruston,  Louis- 
iana, to  pay  a  certain  5-mill  special  tax 
levied  by  the  said  town  of  Ruston,  Louis- 
iana, for  the  year  1900,  in  favor  of  and  in 
aid  of  the  Arkansas  Southern  Railroad  Com- 
pany, as  assignee  and  transferee  of  the  Alex- 
andria, Junction  City,  &  Shreveport  Rail- 
road Company,  together  with  penalties 
thereon  at  the  rate  of  2  per  cent  per  month 
OB  the  amount  of  the  principal  of  said  tax 
sought  to  be  collected  from  plaintiffs,  in 
addition  to  other  costs  of  seizure.  (4) 
That  plaintiffs  had,  previous  to  the  ins^titu- 
tiou  of  this  suit,  paid  all  other  state,  parish, 
municipal,  and  special  taxes  demanded  by 
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the  state  of  Louisiana,  the  parish  of  Lin- 
coln, and  the  town  of  Ruston,  for  the  year 
1900,  on  all  of  their  property  within  the 
limits  of  the  parish  of  Lincoln  and  the  town 
of  Ruston,  state  of  Louisiana,  at  the  fol- 
lowing rate  of  levy,  to  wit:  To  the  sheriff 
and  ex  officio  state  tax  collector  of  the  par- 
ish of  Lincoln:  State  tax,  6  mills;  parish 
tax,  QYs  mills;  schools  tax,  1%  mills;  Rus- 
ton district  school  tax,  4  mills;  special  tax 
levied  by  the  parish  of  Lincoln  in  aid  of  the 
Arkansas  Southern  Railroad  Company,  as 
the  assignee  and  transferee  of  the  Alexan- 
dria, Junction  City,  &  Shreveport  Railroad 
Company,  5  mills, — ^total  rate  of  levy  paid 
to  the  sheriff,  23  mills.  To  the  town  of  Rus- 
ton: Town  tax  for  special  purposes,  4 
mills:  special  waterworks  and  electric  light 
tax,  5  mills, — total  rate  of  levy  for  the  year 
1900  by  plaintiffs  on  property  situated  with- 
in the  limits  of  the  town  of  Ruston,  Louis- 
iana, 32  mills.  (5)  That  all  of  plaintiffs' 
property  within  the  limits  of  the  town  of 
Ruston,  Louisiana,  and  advertised  for  sale 
as  aforesaid,  is  subject  to  parochial  taxa- 
tion by  the  parish  of  Lincoln,  in  which  par- 
ish the  said  town  of  Ruston,  Louisiana,  is 
situated.  (6)  That  on  December  7,  1897, 
on  the  petition  of  the  taxpayers  of  Lincoln 
parish,  Louisiana,  the  police  jury  of  said 
parish  ordered  an  election  to  be  held  in  said 
parish  of  Lincoln  on  January  11,  1898,  to 
test  the  sense  of  the  property  taxpayers  of 
said  parish  as  to  the  levy  and  collection  of  a 
special  5-mill  tax  for  ten  years,  for  and  in 
favor  of  the  Alexandria,  Junction  City,  & 
Shreveport  Railroad  Company.  That  the 
said  election  was  held  as  ordered,  and  said 
tax  carried  by  a  legal  majority;  and  that 
on  January  17,  1898,  the  police  jury  of  the 
parish  of  Lincoln  promulgated  the  result 
of  said  election,  declaring  the  same  car- 
ried, and  levied  the  said  special  5-miIl  tax 
on  all  the  property,  real  and  personal,  sit- 
uated within  the  limits  of  Lincoln  parish 
(including  that  situated  within  the  limits 
of  the  town  of  Ruston) ,  and  for  ten  years,  to 
begin  whenever  said  Alexandria,  Junction 
City,  &  Shreveport  Railroad  Company 
should  be  completed  and  in  operation  to  the 
town  of  Ruston,  in  said  parish  of  Lincoln; 
and  that  at  the  said  special  election  held  by 
the  parish  of  Lincoln  on  January  11,  1898, 
the  property  taxpayers  of  the  town  of  Rus- 
ton participated  in  said  election,  and  voted 

thereat.     ( 7 )   Tliat  on  the day  of , 

by  notarial  act,  passed  before  W.  R.  Rob- 
erts, a  notary  public  within  and  for  tlie 
parish  of  Union,  state  of  Louisiana,  the 
Arkansas  Southern  Railro^  Company,  one 
of  the  defendants  herein,  acquired  all  the 
property  rights,  franchises,  and  credits  of 
the  Alexandria,  Junction  City,  &.  Shreve- 
port Railroad  Company,  including  the  said 
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special  5-inill  tax  voted  by  the  property  tax- 
payers of  the  parisli  of  Lincoln,  first  abovo 
set  forth.  (8)  That  said  railroad  was  com- 
pleted to  the  town  of  Ruston  on  the day 

of  ;  and  that  the  police  jury  of  Lin- 
coln parish  levied  the  said  5-mill  special  tax 
in  aid  of  said  railroad  company  on  all  prop- 
erty, real  and  personal,  situated  within  the 
limits  of  said  parish  for  the  year  1000,  in- 
cluding the  property  of  the  plaintiffs  seized 
and  advertised  by  the  tax  collector  of  the 
town  of  Ruston,  Louisiana,  as  hereinabove 
set  forth.  (9)  That  plaintifTs  have  paid  to 
the  shorifF  and  eso  officio  tax  collector  for 
the  parish  of  Lincoln,  state  aforesaid,  the 
said  5-mill  special  tax  levied  by  the  parish 
of  Lincoln  for  the  year  1900  for  and  in 
aid  of  the  Arkansas  Southern  Railroad  Com- 
pany, as  assignee  of  the  Alexandria,  Junc- 
tion City,  k  Shreveport  Railroad  Company, 
on  all  the  property  owned  by  plaintiffs  with- 
in the  limits  of  said  parish,  including  that 
portion  of  the  plaintiffs*  property  seized 
and  advertised  for  sale  by  W.  E.  Good- 
enough,  tax  collector  of  the  town  of  Ruston, 
Ix>uisiaiia,  as  above  shown.  (10)  That  the 
said  G-mill  special  tax  voted  by  the  prop- 
erty taxpayers  of  the  parish  of  Lincoln  in 
aid  of  the  said  Alexandria,  Junction  City, 
&  Shreveport  Railroad  Company,  and  now 
owned  by  the  Arkansas  Southern  Railroad 
Company,  was  levied  for  the  first  time  on 
the  tax  roll  of  1900,  and  is  still  due  and  col- 
lectible for  each  of  the  nine  years  succeed- 
ing the  yeau*  1900.  (11)  That  the  said  spe- 
cial &-mill  tftx  in  favor  of  the  Alexandria, 
Junction  City,  &  Shreveport  Railroad  Com- 
pany (now  owned  by  the  Arkansas  Southern 
Railroad  Company)  sought  to  be  levied  by 
and  collected  by  the  town  of  Ruston,  Louis- 
iana, by  the  seizure  and  sale  of  the  plain- 
tiff's property,  is  also  sought  to  be  levied 
for  a  term  of  ten  years,  from  the  year  1900 
to  the  year  1909,  both  inclusive.  (12) 
That  the  Arkansas  Southern  Railroad  Com- 
pany is  the  assignee  and  transferee  and  own- 
er of  all  the  property,  rights,  franchises, 
and  credits  of  the  Alexandria,  Junction  City, 
&  Shreveport  Railroad  Company,  including 
the  o-mill  special  tax  levied  by  the  parish 
of  Lincoln  for  a  period  of  ten  years  begin- 
ning with  the  year  1900  in  aid  of  the  said 
road,  and  the  said  special  5-mill  tax  sought 
to  be  levied  and  collected  by  the  town  of 
Ruston  for  a  period  of  ten  years  from  the 
year  1900,  in  aid  of  the  said  Alexandria^ 
Junction  City,  &  Shreveport  Railroad  Com- 
pany.     (13)   That   on   the   day   of 

March,  1899,  on  petition  of  the  property  tax- 
payers of  the  town  of  Ruston,  but  which  pe- 
tition was  not  signed  by  either  of  the  plain- 
tiffs heroin,  the  niavor  and  council  of  said 
town  ordj»red  a  special  election  to  be  held 
by  the  taxpayers)  of  siiid  town  of  Ruston 
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on  April  25,  1S99,  to  test  the  sense  of  the 
property  taxpayers  of  said  town  as  to  the- 
lev}'  and  collection  of  a  special  5-mill  tax 
for  ten  years  for  and  in  favor  of  the  Alex- 
andria, Junction  City,  &  Shreveport  Rail- 
road Company,  since  acquired  by  the  Arkan- 
sas Southern  Railroad  Company;  that  said 
election  was  duly  advertised,  and  held  as  or- 
dered; that  plaintiffs  did  not  vote  at  said 
election ;  and  said  tax  carried  by  a  majority 
in  number  and  amount,  and  on  May  2,  1899, 
the  mayor  and  council  of  the  town  of  Rus- 
ton promulgated  the  result  of  said  election, 
declaring  the  same  carried,  and  levied  the 
said  special  5-mill  tax  on  all  the  property, 
real  and  personal,  situated  in  the  corporate 
limits  of  Ruston  for  ten  years,  to  begin 
whenever  said  company  should  complete  and 
put  in  operation  its  railroad  to  the  town  of 
Ruston;  that  said  road  was  completed  and 
put  in  operation  on  the  4th  day  of  Decem- 
ber, 1899,  and  said  special  tax  was  levied  for 
the  year  1900,  and  collected  from  all  the  tax- 
payers of  Ruston,  resident  and  nonresident, 
except  the  plaintiffs  in  this  suit  and  the 
plaintiffs  in  the  suit  of  J/.  A,  Laurence  ei 
al,  V.  W,  E.  Ooodeiwugh  et  al.,  now  pending 
on  the  dod^et  of  the  district  court  of  Lin- 
coln parish,  which  latter  suit  has  eight 
plaintiffs,  and  enjoins  the  collection  of  less 
than  $100  of  tax;  that  plaintiffs  were  duly 
notified  by  the  tax  collector  of  the  to^^-n  of 
Rug  ton,  Louisiana,  that  all  town  and  spe- 
cial taxes  for  1900  were  due  and  unpaid, 
and  on  December  20,  1900,  plaintiffs  made 
a  tender  to  the  tax  collector  of  all  taxe» 
due  except  the  tax  enjoined  herein,  which 
plaintiffs  refused  to  pay,  and  the  said  ten- 
der was  accepted  by  the  tax  collector,  leav- 
ing the  special  tax  of  5  mills  in  aid  of  the 
railroad  herein  enjoined  to  be  collected. 
This  September  10,  1901. 

Stubbs  &  Russell, 

Attys.  for  Plaintiffs. 
F.  W.  Price, 
A.  A.  Gunby, 

Attys.  for  Defendants. 

The  district  court  rendered  judgment  in 
favor  of  the  plaintiffs  sustaining  the  injunc- 
tion sued  out  against  the  defendant  Good- 
enough,  tax  collector,  to  the  extent  of  pre- 
venting the  defendant  from  attempting  to 
sell  the  property  of  the  plaintiffs  for  the 
purpose  of  collecting  the  2  per  cent  pen- 
alty; and  it  fuither  ordered  that  "in  all 
other  respects  the  injunction  be  dissolved, 
with  permission  to  the  defendants  to  pro- 
ceed to  the  collei^tion  of  the  special  tax  of  5 
mills.  It  is  further  ordered  that  the  de- 
mand in  reconvention  be  rejected,  and  that 
defendants  pay  costs.  Done,  read,  and 
signed  in  open  court  this  10th  October, 
1901."     The  plaintiffs  appealed. 
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Defendants  moved  in  the  supreme  court 
to  amend  the  judgment  by  allowing  5  per 
oent  interest  on  the  taxes  enjoined  from  the 
date  tliey  fell  due  (January  1,  1901),  and 
by  rendering  judgment  against  plaintiffs  in 
favor  of  defendants  for  $100  damages. 

Messrs,  Stnbbs  A  Rnssell,  for  appel- 
lants: 

Plaintiffs  have  done  nothing  to  estop 
themselves  from  contesting  this  tax.  They 
took  no  part  in  the  mass  meeting  which  held 
out  the  inducement  of  a  special  tax;  they 
signed  no  petition  asking  that  the  election 
be  held;  they,  being  nonresidents,  did  not 
vote  at  the  special  election,  and  could  not 
have  legally  voted,  even  if  they  had  so  de- 
sired. 

State  ex  rel.  Ferguson  v.  Caffery,  49  La. 
Ann.  1748,  22  So.  766,  1008 ;  Tax  Payers  v. 
Police  Jury,  52  La.  Ann.  466,  27  So.  102; 
11  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  434. 

The  town  of  Ruston  had  no  authority  to 
exact  a  penalty  of  2  per  cent  per  month  on 
the  principal  of  the  special  tax  in  question 
herein. 

Viekshurg,  8.  d  P.  R.  Oo,  v.  Traylor,  104 
La.  284,  29  So.  141. 

All  the  special  taxes  levied  by  the  "paro- 
chial, ward,  and  municipal  authorities/'  in 
aid  of  any  one  railroad  enterprise,  are  re- 
stricted by  the  clause  of  the  article  of  the 
ConBtitution  and  the  act  of  the  legislature 
carrying  the  same  into  effect:  "Provided  that 
such  tax  shall  not  exceed  the  rate  of  6  mills 
per  annum,  nor  extend  for  a  longer  period 
than  ten  years." 

Washington  State  Bank  v.  Baillio,  47  La. 
Ann.  1471,  17  So.  880;  Cooley,  Taxn.  209; 
Campbell  County  Judge  v.  Taylor,  8  Bush, 
206;  Barber  Asphalt  Paving  Co,  v.  Watt, 
51  La.  Ann.  1349,  26  So.  70;  Shreveport  v. 
Prescott,  51  La.  Ann.  1922,  46  L.  R.  A.  193, 
26  So.  664;  Dill.  Mun.  Ck>rp.  606. 

Messrs.  Farrar,  Jonai,  A  Knitt- 
•olmitt  and  Andrew  Angiistiis  Ouiiby, 
for  appellee  Arkansas  Southern  R.  Co.: 

A  special  tax  voted  by  the  majority  of 
the  taxpayers  of  the  town  of  Ruston  in  favor 
of  the  Arkansas  Southern  Railroad  Com- 
pany, under  the  Constitution  of  1898,  on  the 
25th  of  April,  1899,  is  not  unconstitutional 
because  the  parish  of  Lincoln,  in  which  the 
town  of  Ruston  is  situated,  had  voted  a 
special  tax  of  6  mills  in  favor  of  the  same 
railroad,  under  the  Constitution  of  1879,  on 
the  11th  day  of  January,  1898. 

Munson  v.  AtclwfaUMfa  Basin  Levee  Dis- 
trict, 43  La.  Ann.  15,  8  So.  906;  Fullilove  v. 
Police  Jury,  61  La.  Ann.  359,  25  So.  302; 
State  ex  rel.  Mansfield  v.  Police  Jury,  47  La. 
Ann.  1267,  17  So.  792;  Washington  State 
Baiih  V.  Baillio,  47  La.  Ann.  1471,  17  So. 
880. 
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Plaintiffs  are  estopped  from  attacking  the 
special  tax  by  their  act  and  conduct  during 
two  years  succeeding  the  promulgation  of 
the  result  of  the  election,  and  during  more 
than  one  year  succeeding  the  completion  of 
the  road,  which  was  built  on  the  faith  of 
said  tax. 

Andrus  v.  Board  of  Police,  41  La.  Ann. 
697,  5  L.  R.  A.  681,  17  Am.  St.  Rep.  411, 
6  So.  603;  Moore  v.  New  Orleans,  32  I^. 
Ann.  726;  Vicksburg,  S.  d  P,  R.  Co,  v. 
Scott,  52  La.  Ann.  512,  27  So.  137;  State  ex 
rel.  Garrett  v.  Van  Home,  7  Ohio  St.  331. 

Interest  and  damages,  including  attor- 
neys' fees,  should  be  allowed  defendants  or. 
dissolution  of  the  injunction  against  the 
collection  of  said  tax. 

Vicksburg,  8,  &  P.  R,  Co,  v.  Traylor,  104 
La.  284,  29  So.  141;  Barrow  v.  Robichaux, 
16  La.  Ann.  70. 

Mr,  F.  W.  Prioe  also  for  appellees. 

Nicliolls,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  main  issue  in  this  case,  as  appears  by 
the  agreed  statement  of  facts  accompanying 
this  opinion,  is  aa  to  the  constitutional 
right  and  power  and  the  extent  of  the  con- 
stitutional right  and  power  of  the  taxpay- 
ers of  the  town  of  Ruston,  in  Lincoln  par* 
ish,  to  tax  themselves  in  aid  of  a  railroad* 
enterprise,  izidependently  of  the  action  of 
the  taxpayers  of  the  parish  of  Lincoln,  un- 
der the  provisions  of  article  270  of  the  Con- 
stitution of  1808.  The  question  is  whether, 
after  the  taxpayers  of  the  parish  of  Lin- 
coln, as  such,  had  voted  in  favor  of  a  5-mill 
tax  in  aid  of  the  construction  of  a  railroad 
upon  all  of  the  property  of  that  parish,  in- 
cluding that  within  the  town  of  Ruston,  the- 
taxpayers  of  the  town  of  Ruston,  as  such, 
had  the  right  and  authority  to  vote  in  favor 
of  a  secoijd  5-mill  tax  in  aid  of  the  construc- 
tion of  the  same  or  another  railroad  upon  all 
the  property  in  the  town  of  Ruston.  The 
plaintiffs  urge  that  they  had  no  such  right, 
and  that  the  power  of  the  taxpayers  of  the- 
town  to  tax  themselves  for  such  a  purpose 
was  exhausted  when  the  taxpayers  of  the- 
parish  had  exercised  their  right  of  having  a 
5-mill  tax  levied  for  that  purpose  on  all  of 
the  property  in  the  parish.  They  object 
that  the  taxpayers  of  the  town  cannot  be- 
made  to  contribute  a  10-mill  tax  in  aid  of 
the  construction  of  a  railroad  when  those 
of  the  balance  of  the  parish  are  to  contribute 
only  a  5-mill  tax  for  the  same  road  or  for 
other  roads. 

Article  232  of  the  Constitution  of  1898  de- 
clares that  the  stiite  tax  on  property  for 
all  purposes  whatever,  including  expense  of 
government,  schools,  levees,  and  interest^ 
should  not  exceed  in  any  one  year  6  millt^ 
on  the  dollar  of  its  assessed  valuation,  and^ 
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■except  as  otherwise  provided  in  this  Coii- 
stiiution,  no  parish,  municipal,  or  public 
board  tax  for  all  purposes  whatsoever  shall 
<^xeeed  in  anv  one  vear  10  mills  on  the  dol- 
lar  of  valuation:  Provided,  that  for  giv- 
ing; additional  support  to  public  schools  and 
jor  the  purpose  of  erecting  and  constructing 
public  buildings,  public  schoolhouses, 
1  nidges,  wharves,  levees,  sewerage  work,  and 
other  works  of  permanent  public  improve- 
ment, the  title  to  which  shall  be  in  the 
public,  any  parish,  municipality,  ward,  or 
{school  district  may  levy  a  special  tax  in 
•excess  of  such  limitation  whenever  the  rate 
of  such  increase  and  the  number  of  years  it 
is  to  be  levied  and  the  purposes  for  which 
the  tax  is  intended  shall  have  Ijeen  submit- 
ted to  a  vote  of  the  property  taxpayers  of 
«uch  parish,  municipality,  ward,  or  school 
<listrict  entitled  to  vote  under  the  election 
laws  of  the  state,  and  a  majority  of  the  same 
in  numbers  and  in  value  voting  at  such  elec- 
tion shall  have  voted  therefor.  Article  270 
<iec1ares  that  the  general  assembly  shall  have 
]iower  to  enact  general  laws  authorizing  the 
parochial,  ward,  and  municipal  authorities 
of  the  state,  by  a  vote  of  the  majority  of 
the  property  taxpayers  in  number  entitled 
to  vote  under  the  provisions  of  this  Con- 
stitution, and  in  value,  to  levy  special  taxes 
in  aid  of  public  improvements  or  railway 
enterprises:  Provided,  that  such  tax  shall 
not  exceed  the  rate  of  5  mills  per  annum, 
nor  extend  for  a  longer  period  than  ten 
years :  And  provided,  further,  that  no  tax- 
payer shall  be  permitted  to  vote  at  such  elec- 
tion unless  he  shall  have  been  assessed  in  the 
parish,  ward,  or  municipality  to  be  affected 
for  property  the  year  previous.  The  article 
of  the  Constitution  of  1879  corresponding  to 
article  270  of  that  of  1898  was  article  242. 
It  read  as  follows:  ''The  general  assembly 
shall  have  power  to  enact  general  laws  au- 
thorizing the  parochial  or  municipal  au- 
thorities of  the  state  under  certain  circum- 
stances by  a  vote  of  the  majority  of  the 
property  taxpayers  in  numbers  and  in  value 
to  levy  special  taxes  in  aid  of  the  public 
improvements  or  railway  enterprises:  Pro- 
Tided,  That  such  tax  shall  not  exceed  the 
rate  of  6  mills  per  annum,  nor  extend  for  a 
longer  period  than  ten  years."  The  general 
assembly  in  1898  passed  a  law  known  as 
"act  No.  202,"  entitled  "An  Act  Authoriz- 
ing the  Parochial,  Ward,  and  Municipal  Au- 
thorities of  the  State  by  a  Majority  Vote 
of  the  Property  Taxpayers,  Including  Wom- 
an Property  Taxpayers,  in  Xinnber  Entitled 
to  Vote  under  the  Provisions  of  the  Consti- 
tution of  1898,  and  in  Value,  to  Levy  Spe- 
cial Taxes  in  Aid  of  Public  Improvements 
or  Railway  Enterprises,"  when  "authorized 
by  a  vote  of  a  majority  of  the  property  tax- 
payers in  number  entitled  to  vote  under  the 
4>6  Li.  K.  A. 


provisions  of  the  Constitution  and  in  value, 
provided  that  such  tax  shall  not  exceed  the 
rate  of  5  mills  per  annum,  nor  extend  for 
a  larger  period  than  ten  years,  and  provid- 
ed further  that  no  taxpayer  shall  be  per- 
mitted to  vote  at  such  election  unless  be 
shall  have  been  assessed  in  the  parish,  ward, 
or  municipality  to  be  affected  for  property 
tlie  year  previous."  The  2d  section  provided 
that  the  petition  shall  be  signed  by  the 
property  taxpayers  of  such  parish,  ward,  or 
municipality,  and  shall  designate  the  object 
and  amount  of  the  taxes  to  be  levied  each 
year,  and  the  number  of  years  it  shall  be 
levied.  The  7th  section  provided  that  the 
police  jury  of  any  parish,  for  said  parish 
or  any  ward  therein,  or  the  municipal  au- 
thorities of  any  municipality,  shall,  when 
the  vote  is  in  favor  of  the  levy  of  said  taxes, 
levy  and  collect  annually,  in  addition  to 
other  taxes,  a  tax  upon  all  taxable  prop- 
erty within  said  parish,  ward,  or  munic- 
ipality, an  amount  sufficient  to  pay  the 
amount  specified  to  be  paid  in  said  petition, 
and  such  police  jury  and  municipal  authori- 
ties shall  have  the  same  authority  and  riglit 
to  enforce  the  collection  of  such  special  tax 
as  may  be  authorized  by  such  election  as  is 
or  may  be  conferred  upon  them  for  the  col- 
lection of  other  taxes,  which  taxes  so  col- 
lected shall  be  paid  for  the  purposes  named 
in  said  ]^ictition,  and  paid  over,  when  col- 
lected, by  the  proper  officers,  to  the  treas- 
urer, for  the  person  or  corporation  entitled 
thereto,  after  deducting  lawful  commission 
for  collecting  same.  The  taxes  referred  to  in 
article  232  of  the  Constitution  as  parish, 
municipal,  or  public-board  taxes,  are  those 
which  are  levied  by  the  political  bodies 
named  in  their  regular,  general,  and  well- 
recognized  powers  of  administration.  The 
Constitution,  after  ordaining  that  no  parish, 
municipal,  or  public-board  tax  shall  ex- 
ceed in  anj'  one  year  10  mills  on  the  dol- 
lar, added  by  way  of  proviso  that  any  par- 
ish, municipal  corporation,  ward,  or  school 
district  may,  for  certain  purposes,  specially 
enumerated,  levy  a  special  tax  in  excess  of 
the  said  limitation,  whenever  the  rate  of 
such  increase  and  the  number  of  years  it  is 
to  be  levied  and  the  purposes  for  which  the 
tax  is  intended  shall  have  been  submitted 
to  a  vote  of  the  property  taxpayers  of  such 
parish,  municipality,  ward,  or  school  dis- 
trict entitled  to  vote  under  the  election  laws 
of  the  state,  and  a  majority  of  the  same 
shall  have  voted  therefor.  It  will  be  seen 
that  the  action  of  the  taxpayers  at  the  elec- 
tion here  provided  for  is  not  to  constitute 
these  various  local  authorities  public  agen- 
cies to  carry  out  the  expressed  will  of  tlie 
taxpayers  in  respect  to  matters  outside  of 
their  regular,  ordinary,  legislative  author- 
ity and  functions,  but  to  simply  furnish  ad- 
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iiitional  means  to  those  which  might  be 
deemed  necessary  to  carry  out  properly  and 
successfully  certain  specified  objects  al- 
ready falling  under  and  within  their  general 
jurisdiction.  The  taxes  to  be  levied  and 
collected  were  still  to  be  parish  taxes,  munic- 
ipal taxes,  and  public-board  taxes,  and  to 
be  utilized  and  administered  upon  by  the 
local  authorities  in  their  respective  capac- 
ities. The  taxes  to  be  levied  and  raised 
under  article  270  of  the  Constitution  are 
for  purposes  which  are  withdrawn  entirely 
from  within  the  jurisdiction  of  these  local 
authorities  acting  in  their  general  legisla- 
tive capacities.  Any  action  taken  for  the 
purpose  of  affording  aid  to  public  improve- 
ments of  the  character  referred  to  in  article 
270  of  the  Constitution  and  for  railway  en- 
terprises would  be  taken  not  of  the  parish 
or  municipalities  or  wards,  through  authori- 
tiea  acting  for  and  in  behalf  of  the  corporate 
bodies,  but  for  the  property  taxpayers  of 
the  parishes,  those  of  the  municipalities, 
and  those  of  the  wards  supposed  to  be  spe- 
cially interested  and  affected  thereby.  To 
the  property  taxpayers  within  certain  ter- 
ritorial limits  identical  with  those  of  cer- 
tain recognized  political  subdivisions  was 
granted  "local  option*'  in  respect  to  furnish- 
ing the  aid  authorized  to  be  extended  by  ar- 
ticle 270  of  the  Constitution.  The  taxpayers 
within  the  parish  limits,  those  within  the 
mimicipal  limits,  and  those  within  the  ward 
limits  were  eadi  vested  with  local-option 
power  of  limited  taxation  for  local  benefit 
in  respect  to  the  particular  subject  of  ex- 
tending aid  for  railway  enterprises.  The 
elections  to  be  held  within  these  different 
territories  to  ascertain  the  will  of  the  tax- 
pajen  on  this  subject  are  not  initiated  by 
these  authorities,  but  called  by  the  paro- 
chial authorities  at  the  instance  of  taxpay- 
ers residing  anywhere  within  a  parish  when 
aid  is  sought  to  be  extended  by  the  taxpay- 
ers of  the  parish  at  large,  and  by  the  city 
or  town  authorities  when  the  aid  is  sought 
to  be  extended  by  the  taxpayers  of  a  city 
or  town.  The  elections  held  are  parish  elec- 
tions or  city  elections,  as  the  case  may  be; 
the  votes  are  cast  and  the  result  announced 
under  different  sets  of  officials;  so,  also, 
are  the  taxes  levied,  collected,  and  distrib- 
uted. Where  a  taxpayer  within  a  city  votes 
^t  a  parish  election,  he  votes  as  a  parish 
taxpayer;  when  he  votes  at  a  town  elec- 
tion, he  does  so  as  a  city  taxpayer;  when 
aid  is  sought  to  be  extended  by  the  parish 
taxpayers,  the  interests  of  parti<mlar  towns 
within  the  parish  limits  are  only  incidental- 
ly considered  and  concerned.  The  benefit  to 
the  parish  as  a  whole  is  the  object  in  view. 
When  aid  is  sought  to  be  extended  by  the 
<^ity,  it  is  the  interest  of  the  taxpayers  of 
that  particular  city,  and  the  benefits  to  be 
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received  by  them,  which  controls  the  situa- 
tion. 

Counsel  for  defendants,  in  their  brief,  say: 
"The  source  and  object  of  these  special  taxes 
are  so  essentially  different  from  those  of 
ordinary  governmental  taxation  that  entire- 
ly different  rules  of  interpretation  have  been 
and  must  be  applied  to  the  two  cases.  A  lo- 
cal assessment  is  not  a  tax,  but  a  considera- 
tion for  the  enhancement  of  the  value  of 
the  property  of  the  community.  This  court 
has  expressly  decided  that  a  local  assesr 
ment  is  not  a  tax  eo  nomtfie,  and  is  not  gov- 
erned by  the  provisions  of  the  Constitution 
on  the  general  subject  of  taxation,  but  is 
levied  entirely  independently  of  all  said 
provisions.  Munaoth  y.  Atchafalaya  Basin 
Levee  District,  43  La.  Ann.  16,  8  So.  906." 
They  refer  the  court  in  support  of  the  posi- 
tion taken  by  them  in  this  case  to  State  ea 
rel.  Mansfield  v.  Police  Jury,  47  La.  Ann. 
1257,  17  So.  792;  Fullilove  v.  Police  Jury, 
61  La.  Ann.  359,  25  So.  30^;  Wilson  v.  San- 
itary District,  133  111.  443, 27  N.  E.  203;  Ad- 
ams V.  East  River  Sav,  Inst,  136  N.  Y.  52, 
32  N.  £.  622;  State  ex  rel,  Atchison  do  A. 
R,  Co.  V.  Lancaster  County,  6  Neb.  214; 
J<mes  V.  Hurlhurt,  13  Neb.  131,  13  N.  W.  5; 
Irtcin  V.  Loire,  89  Ind.  540;  Todd  v.  Laur- 
ens, 48  S.  C.  395,  26  S.  E.  682 ;  lola  v.  Mer- 
riman,  46  Kan.  49,  26  Pac.  485;  Scott  v. 
Hansheer,  94  Ind.  1;  United  States  ex.  rel. 
Huidekoper  v.  Macon  County  Justices,  75 
Fed.  259 ;  Adams  v.  East  River  Sav.  Inst.  65 
Hun,  145,  20  N.  Y.  Supp.  12 ;  Board  of  Ed- 
ucation V.  Bitting,  9  N.  M.  588,  58  Pac.  395 ; 
State  ex  rel.  Marinette,  T.  d  W,  R.  Co.  v. 
Tomahawk,  96  Wis.  73,  71  N.  W.  87;  Wa- 
bash, St.  L.  d  P.  R.  Co.  V.  McCleave,  108 
HI.  368;  Board  of  Educatiofi  v.  National  L, 
Ins.  Co.  36  C.  C.  A.  278,  94  Fed.  324;  Chi- 
cago, B.  d  Q.  R.  Co.  V.  Klein,  52  Neb.  258, 
71  N.  W.  1069;  Campbell  v.  Indianapolis, 
166  Ind.  186,  57  N.  E.  920 ;  ^tna  L.  Ins.  Co. 
v.  Burrton,  75  Fed.  962.  The  plaintiffs  rely 
principally  upon  the  substitution  of  the 
word  "and"  in  article  270  of  the  Constitu- 
tion of  1898  for  the  word  "or"  in  article 
242  of  the  Constitution  of  1879,  which  bore 
upon  the  same  subject-matter,  and  the  fact 
that  Mr.  Justice  Miller,  the  organ  of  the 
court  in  Washington  State  Bank  v.  Baillio, 
47  La.  Ann.  1471,  17  So.  880,  in  construing 
article  209  of  the  Constitution  of  1879,  gave 
weight  to  the  use  of  the  word  "or"  instead 
of  the  word  "and"  in  reaching  his  conclu- 
sions; saying:  "The  alternative,  we  think, 
marks  the  limitation  for  the  town  or  par- 
ish, not  the  aggregate  of  the  tax  'of  both. 
.  .  .  Each  is  entitled  to  levy  a  tax  up 
to  10  mills."  In  the  original  opinion  in  that 
case  the  court  said:  "If  the  view  prevailed 
that  the  parish  and  town  tax  together  was 
intended  to  be  subject  to  the  10-mill  limita- 
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tion,  then  the  tax  of  either  might  exclude 
or  leave  little  scope  for  the  tax  by  the 
other."  In  the  opinion  on  rehearing  allu- 
sion was  again  made  to  the  disjunctive  "or" 
as  indicating  an  intention  in  that  article  to 
deal  with  parish  taxation  and  municipal 
taxation  separately.  The  court  in  that 
opinion  said:  "If,  as  stated  in  the  original 
opinion,  the  limit  was  applicable  to  the  ag- 
gregate of  parish  and  town  taxation,  there 
would  be  no  specific  limit  on  each,  and  hence 
no  guide  for  each  to  observe.  The  parish 
might  attempt  to  tax  up  to  the  10  mills, 
and  so  might  the  town.  In  that  contingency 
the  aggregate  taxation  could  not  be  main- 
tained, and.  the  courts  would  have  to  dis- 
tribute the  tax  between  the  parish  and  town, 
— a  function  legislative  in  character,  not  ju- 
dicial." We  do  not  give  to  the  expressions 
of  the  organ  of  the  court  in  that  case  the 
force  and  scope  that  plaintiffs  attach  to 
them.  The  word  "or"  is  frequently  used  as 
having  the  same  meaning  as  "and,"  partic- 
ularly in  permissive  affirmative  sentences. 
We  are  satisfied  with  the  conclusions 
reached  in  that  case  and  the  basis  upon 
wliich  they  were  really  based. 

There  is  nothing  unusual  in  the  fact  that 
the  taxpayers  within  a  particular  territory 
should  have  to  pay  taxes  at  the  same  time 
to  different  taxing  political  organizations 
for  .the  same  purpose.  We  have  had  in  this 
state  for  years  levee  taxes,  levied  simul- 
taneously by  the  general  assembly  on  the 
property  of  the  parish,  and  by  municipali- 
ties on  the  property  of  the  city.  We  have 
now  taxes  levied  for  general  school  purposes 
by  the  state,  and  special  local  purposes  by 
subordinate  local  organizations.  In  levy- 
ing these  taxes  these  bodies  do  not  act  joint- 
ly, but  independently  of  each  other.  Plain- 
tiffs' special  objection  seems  to  be  leveled  at 
the  fact  that  the  same  railroad  company 
should  have  received  aid  from  both  the  par- 
ish taxpayers  as  a  whole  and  the  taxpayers 
of  one  of  the  towns  through  which  it  passes ; 
but  that  fact  does  not  reach  the  legal  ques- 
tion involved.  If  the  taxpayers  of  the  town 
had  the  legal  right  and  power  to  tax  their 
property  in  aid  of  a  railroad  enterprise,  not- 
withstanding the  fact  that  the  taxpayers  of 
the  parish  had  also  consented  to  tax  their 
property  to  aid  in  the  construction  of  a  rail- 
road enterprise,  they  were  left  free  to  exer- 
cise their  right  and  power  in  the  special  di- 
rection they  might  think  best  for  their  local 
l)enefit  and  interest.  71)cre  was  no  constitu- 
tional or  statutory  restriction  or  limitation 
upon  their  action.  They  were  the  best  and 
only  judges  as  to  what  was  most  needed  for 
their  local  requirements,  and,  if  local  inter- 
ests, in  their  judgment,  would  be  best  sub- 
served by  contributing  to  the  construction  of 
the  same  railroad  to  which  the  parish  tax- 
ed L.  R.  A. 


payers  aa  a  whole  had  consented  to  contrib- 
ute, was  simply  a  matter  of  fact  arising  out 
of  special  local  conditions,  playing  no  legal 
part  whatever  in  the  premises. 

The  plaintiffs,  property  taxpayers  in  the 
town  of  Ruston,  enjoined  the  enforcement, 
with  interest  and  penalties,  upon  their  prop- 
erty, of  a  6-mill  tax  levied  in  aid  of  the- 
construction  of  a  railroad  through  that  town 
by  the  Junction  City,  Alexandria,  &  Shrevo- 
port  Railroad  Company.  The  district  court 
rendered  Judgment  in  favor  of  the  plaintiffs, 
sustaining  their  injunction  to  the  extent  of 
preventing  the  defendants  from  attemptin*^ 
to  sell  the  property  of  plaintiffs  for  the  pur- 
pose of  collecting  the  2  per  cent  penalty. 
It  decreed  that  in  all  other  respects  their 
injunction  was  dissolved,  with  permission 
to  the  defendants  to  proceed  to  the  collection 
of  the  special  tax.  It  furthermore  rejected 
the  demand  filed  in  reconventicm,  and  that 
defendants  pay  costs.  Plaintiffs  appealed,, 
and  defendants  prayed  that  judgment  be- 
amended  by  allowing  5  per  cent  interest  on 
the  taxes  from  the  date  they  fell  due,  and 
awarding  them  $500  for  damages.  We  think 
the  judgment  appealed  from  should  be- 
amcnded  so  as  to  allow  legal  interest  on  the- 
taxes  from  the  date  they  fell  due.  We  do 
not  think  damages  should  be  allowed.  See- 
Vicksburg,  flf.  d  P.  JR.  Co,  v.  Traylor,  104  La. 
284,  29  So.  141,  105  La.  748,  30  So.  117. 

For  the  reasons  assigned,  it  is  orderedr 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed in  so  far  as  it  perpetuates  plaintii^^* 
injunction  restraining  the  tax  collector  from 
payment  of  the  taxes  claimed,  with  legal  in- 
terest thereon  from  the  date  at  which  pay- 
ment thereof  became  due,  and  it  is  now  or- 
dered, adjudged,  and  decreed  that  plaintiffs* 
injunction  in  that  respect  be  dissolved,  with 
permission  granted  to  the  defendants  to  pro- 
ceed with  the  collection  of  the  tax  claimed, 
with  legal  interest  thereon  from  the  date 
that  payment  thereof  became  due,  and  that, 
as  so  altered  and  amended,  the  judgment  ap- 
pealed from  is  affirmed;  appellants  to  pay 
the  cost  of  the  appeal. 

Petition    for   rehearing   denied   June   28, 
1902. 


Itha  BRIGNAC  et  al. 
1?. 

PACIFIC  MUTUAL  LIFE  INSURANCE 
COMPANY  OF  CALIFORNIA,  Plff.  in 
Certiorari. 

( La ) 

*1.    In    an    application    for    life    ianar-- 

•Headnotes  by  Provosty,  J. 


Note. — As  to  presumption  against  sulddo  f*f 
Insured,  see  also,  In  this  series,  Mutual  L.  Ins. 
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ance,  a  negative  answer  to  the  question 
"Do  yon  use  spirituous,  malt,  or  Tlnous 
liquors?'* — is  not  false  whoi  the  answerer 
partaices  of  intoxicating  liquors  only  occa- 
sionally and  temperately. 

2.  A  clause  in  m.  life  insurance  ^alicT 

reading,  "If  I  die  hy  my  own  hand  or  act, 
Tolimtarily  or  inyoluntarily,  sane  or  insane,*' 
—is  a  mere  ordinary  suicide  clause,  and  Is 
not  Tiolated  by  an  act  done  without  suicidal 
intent. 

8.  The  prononnced  Icanins  of  onr  Ju- 
risiimdence  ia  aarainst  flndins  that 
tliere  has  been  suicidal  intent,  where  the 
facts  will  possibly  admit  of  a  different  con- 
struction. 

4.  This  conrt   is  extremely  relvctant 

to  disturb,  on  writ  of  reyieWp  the  findings  of 
fact  of  the  court  of  appeal. 

On  Rehearing. 
fS.    The  supreme   eourt   lias  antl&oritT' 
to  rcTievr  eonelnslons  of  fact  reached 
by  the  court  of  appeal,  but  only  does  so  in 
exceptional  cases. 

C  Im  reacltinff  tbeir  eonelnsions  as  to 

whether  a  person  has  committed  suicide, 
courts  are  not  tied  down  by  the  rigid  rules 
of  the  criminal  law.  They  are  authorized 
to  act  upon  circumstantial,  as  well  as  direct, 
eridence.  The  presumptions  upon  which  they 
act  are  weighty,  precise,  and  consistent. 

7*  TMe  death  of  a  person  resnltinir 
from  morphine  administered  by  himself 
ii  in  one  sense  death  from  his  own  hand,  but 
it  is  not  necessarily  suicide. 

8.  The  mere  fact  itself  that  an  appll- 
eation  for  insurance  may  he  annexed 

to,  and  made  part  of,  the  policy  of  insurance 
does  not  carry  with  it  necessarily,  as  a  con- 
wqnence,  that  all  the  statements  and  dec- 
larations contained  therein  should  be  held  to 
be  "warranties,**  though  the  failure  so  to  an- 
nex the  application  and  make  it  part  of  the 
policy  would  leave  them  to  be  dealt  with  as 
"representations.** 

9.  When  the  situation  is  such  in  a 
particular  ctwe  as  -will,  as  a  matter  of 
law,  carry  ^rith  it  forfeiture  of  the 
policy  as  a  penalty,  that  result  will  follow, 
whether  it  has  been  expressly  stipulated  for 
as  declared  or  not. 

10.  Nothing  in  the  application  or  pol- 
icy in  this  case,  nor  in  the  defendant's 
pleadings,  can  be  held  to  be  admissions  that 
the  answers  of  the  assured  to  questions  pro- 
pounded to  him  by  the  medical  examiner 
were  mere  "representations'*  in  their  char- 
acter. 

tRehearing  headnotes  by  Nicholls,  J. 


11.  A  matter  specifleally  inauired 
ahout  in  a  question  propounded  by  an 
insurance  company  to  a  party  seeking  to  ob- 
tain a  policy  of  life  insurance,  and  the  an- 
swer thereto,  are  equal  to  an  agi'eement  that 
the  matter  inquired  about  is  material,  and 
any  misrepresentation  in  the  answer  will 
avoid  the  policy,  though  the  matter  may 
not  have  been  really  material  to  the  risk 
in  the  particular  case.  When  answers  made 
by  a  party  in  his  application  for  a  policy  of 
lUe  insurance  to  ques'tions  propounded  to 
him  by  the  insurance  company  were  such  as 
might  have  influenced  the  company  in  de- 
termining whether  to  accept  the  risk  and  in 
determining  what  premium  to  charge,  the  an- 
swers must  be  truthful. 

(Provosty,  J.,  diSMenis.) 
(February  15,  1004.) 

APPLICATION  by  defendant  for  a  writ  of 
certiorari  or  of  review  to  reverse  a 
judgment  of  the  Court  of  Appeals  for  the 
Third  Circuit  which  reversed  a  judgment  of 
the  Judicial  District  Court  for  the  Parish  of 
Plaquemines  in  defendant's  favor,  in  an  ac- 
tion brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  on  a  policy  of  life 
insurance.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Lewis  A  I<ewia,  for  petitioner: 

In  the  matter  of  insurance  there  is  a 
marked  distinction  between  a  warranty  and 
a  representation,  the  latter  constituting  a 
part  of  the  proposal  for  insurance,  and  the 
former  part  of  the  contract  of  insurance. 
The  warranty  need  not  be  material  to  the 
risk,  because  it  is  of  itself  an  implied  agree- 
ment that  the  representations  warranted  are 
'material. 

A  representation  is  not  necessarily  a  part 
of  the  contract  of  insurance,  nor  is  it  of  its 
essence;  but  it  is  rather  something  collat- 
eral or  preliminary,  and  in  the  nature  of  an 
inducement  to  it,  and  it  should  ordinarily, 
by  some  phraseology  of  the  policy,  be  made 
a  part  thereof. 

Weil  V.  A'ctc  York  L,  Ins.  Co.  47  La.  Ann. 
1406,  17  So.  863. 

If  the  application  is  expressly  declared  to 
be  a  part  of  the  policy,  and  the  statements 
in  the  former  are  warranted  to  be  true, 
they  will  be  deemed  material  regardless  of 


Co.  T.  Wlswell,  36  L.  R.  A.  258,  and  note  on 
page  263;  Johns  v.  Northwestern  Mut.  Relief 
Abso.  41  U  R.  A.  587 ;  Standard  Life  &  Acci. 
Ins.  Co.  V.  Thornton,  49  L  R.  A.  116 ;  Brown 
V.  Sun  L.  Ins.  Co.  51  U  R.  A.  252;  Boynton 
T.  Equitable  Life  Assur.  Co.  52  L.  R.  A.  687; 
and  Cox  v.  Royal  Tribe  of  Joseph,  60  L.  R.  A. 
620. 

For  a  case  in  this  series  holding  that, 
vhere  a  policy  makes  the  answers  contained  in 
the  application  warranties,  an  untrue  state- 
ment concerning  a  matter  that  Is  within  the 
personal  knowledge  of  the  applicant  consti- 
tutes a  breach  of  the  warranty  and  renders 
66  L.  R.  A. 


the  policy  void,  see  Metropolitan  L.  Ins.  Co. 
▼.   DImick,  62  L.   R.  A.   774. 

For  another  case  holding  that  false  answers 
in  an  application  knowingly  made,  although 
not  material,  will  avoid  the  policy,  see  Penn 
Mut.  L.  Ins.  Co.  V.  Mechanics*  Sav.  Bank  & 
T.  Co.  38  L.  R.  A.  83. 

For  a  case  holding  that  accidental  death  of 
an  assured,  resulting  from  taking  poison  to 
frighten  his  wife  into  giving  him  money,  is 
not  within  the  provision  of  the  policy  that  It 
does  not  insure  against  self-destruction  or  sui- 
cide, see  Courtemanche  v.  Supreme  Court,  I* 
O.    F.    64    L.    R.   A.   668. 
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the  fact,  and,  if  false,  will  defeat  a  recovery 
on  the  policy. 

4  Berryman,  Digest  Law  of  Ins.  p.  119, 
H  1177 ;  Metropolitan  L.  Ins.  Co,  v.  Zeigler, 
m  III.  App.  447;  3  Berryman,  Digest  Law 
of  Ins.  p.  120,  1)  1188. 

If  the  warranty  be  a  statement  of  facts, 
it  must  be  literally  true.  If  a  stipulation 
that  a  certain  2}ct  shall  or  shall  not  be  done, 
it  roust  be  literally  performed. 

1  Bacon.  Life  Ins.  §  104;  May,  Ins.  §  126; 
Weil  V.  yexc  York  L.  Ins.  Co.  47  La.  Ann. 
1423,  17  So.  853. 

Applicant  was  bound  to  answer  truth- 
fully; and,  if  he  was  at  the  time  in  the 
habit  of  using  intoxicants,  no  recovery 
could  be  had,  although  he  was  not  using 
them  excessively  or  intemperately. 

Union  Ceyit,  L.  Ins.  Co.  v.  Lee,  20  Ky.  L. 
Rep.  839,  47  S.  W.  614;  Mutual  L.  Ins.  Co. 
v.  Thomson,  94  Ky.  259,  22  S.  W.  87.     - 

No  particular  form  of  words  is  necessary 
to  constitute  a  warranty. 

Daniels  v.  Hudson  River  F.  Ins.  Co.  12 
Oush.  416,  59  Am.  Dec.  192;  Ripley  v.  ^tna 
Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec.  362; 
Campbell  v.  ^'ew  England  Mut.  L.  Ins.  Co. 
98  Mass.  381;  Newcastle  F.  Ins.  Co.  v.  Mac- 
morrany  3  Dow,  P.  C.  255 ;  Witherell  v.  Maine 
Ins.  Co.  49  Me.  200;  Bacon,  Life  Ins.  104. 

If  the  applicant  makes  any  statement  in 
tlic  application,  it  must  be  true. 

Jeffries  v.  Economical  Mut.  L.  Ins.  Co.  22 
Wall.  47,  22  L.  ed.  833;  Anderson  v.  Fitz- 
gerald, 4  H.  L.  Cas.  484,  17  Jur.  996;  Caze- 
nove  V.  British  Equitable  Assur.  Co.  6  C.  B. 
N.  S.  437 ;  Ducett  v.  Williams,  2  Gromp.  & 
M.  348,  4  Tyrw.  240,  3  L.  J.  Exch.  N.  S. 
141;  Pi'ice  V.  Phoenix  Mut.  L.  Ins.  Co.  17 
Minn.  496,  10  Am.  Rep.  166,  Gil.  473;  11 
Am.  &  Kng.  Enc.  Law,  p.  290;  ^tna  L.  Ins. 
*    Co.  V.  France,  91  U.  S.  510,  23  L.  ed.  401. 

If  there  is  a  breach  of  warranty  concern- 
ing the  use  of  intoxicating  drinks,  it  is  not 
material  that  the  insured  believe  his  state- 
ments to  be  true. 

Provident  Sav.  Life  Assur.  8oc.  v. 
Llewellyn,  7  C.  C.  A.  679,  16  U.  S.  App.  406, 
.58  Fed.  940:  Malicki  v.  Chicago  Guaranty 
Fund  Life  Soc.  123  Mich.  148,  81  N.  VV. 
1073:  Gcrmier  v.  Springfield  F.  d  M.  Ins. 
Co.  109  La.  34i;  33  So.  361. 

Where  the  application  for  life  insurance 
is  expressiy  declared  to  be  part  of  the  policy, 
and  the  statements  therein  contained  are 
warranted  to  be  true,  sucli  statements  will 
be  deemed  material,  whether  they  are  mate- 
rial or  not;  and  if  shown  to  be  false  there 
can  be  no  recovery. 

Continental  L.  Ins.  Co.  v.  Rogers,  119  111. 
474,  59  Am.  Rep.  810,  10  N.  E.  242;  Ripley 
v.  ^tna  Ins.  Co.  30  N.  Y.  142,  86  Am.  Dec. 
362;  Barteau  ▼.  PhoBnisj^  Mut.  L.  Ins.  Co.  67 
N.  Y.  595;  Home  Mut.  Life  Asso.  v.  GiUes- 
«6  L.  R.  A. 


pie,  110  Pa.  84,  1  Atl.  340;  Connecticut  Mut. 
L.  Ins.  Co.  y.  Pyle,  44  Ohio  St.  19,  58  Am. 
Rep.  781, 4  N.E.465;  Alabama  Gold  L.Ins. 
Co.  y.  Johnson,  80  Ala.  467,  60  Am,  Rep. 
112,  2  So.  125;  May,  Ins.  156;  Cooke,  Life 
Ins.  p.  26,  1i  16;  Petitpain  y.  Mutual  Re- 
serve Fund  Life  Asso.  62  La.  Ann.  604,  21 
So.  113;  Uartwell  v.  Alabama  Gold  L.  Ins. 
Co.  33  La.  Ann.  1353,  39  Am.  Rep.  294;  Jifew 
York  L.  Ins.  Co.  y.  Fletcher,  117  U.  S.  519, 
29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837. 

Even  though  an  insurance  policy  may  con- 
tain no  provision  that  a  breach  of  warranty 
shall  so  affect  it  as  to  nullify  the  policy  or 
entitle  the  insurer  to  claim  a  forfeiture  of 
the  premiums  paid,  there  can  be  no  question 
that  a  breach  of  warranty  entitles  the  in- 
surer to  rescind  the  contract,  if,  after  being 
apprised  of  the  breach,  he  elects  to  do  ho 
within  a  reasonable  time. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  928; 
Camiors  v.  Union  Marine  Ins.  Co.  104  La. 
349,  81  Am.  St.  Rep.  128,  28  So.  926. 
On  j>etition  for  rehearing. 

An  application  for  insurance  and  the  rep- 
resentations therein  made,  by  being  incorpo- 
rated into  the  insurance  contract,  become 
thereby  warranty  clauses,  and  the  question 
of  their  materiality  is  thereby  eliminated; 
and  the  simple  violation  of  them,  or  any  one 
of  them,  vitiates  the  contract. 

Goldman  v.  North  British  Mercantile  Ins. 
Co.  48  La.  Ann.  226,  19  So.  132;  Metropoli- 
tan L.  Ins.  Co.  y.  Zeigler,  69  111.  App.  447 ; 
Union  Cent.  L.  Ins.  Co.  v.  Lee,  20  Ky.  L. 
Rep.  840,  47  S.  W.  614;  Mutual  L.  Ins.  Co. 
y.  Thomson,  94  Ky.  269,  22  S.  W.  87; 
Continental  L.  Ins.  Co.  y.  Rogers,  119  lU. 
474,  69  Am.  Rep.  810,  10  N.  E.  242;  Ripley 
y.  ASina  Ins.  Co.  '30  N.  Y.  142,  86  Am.  Dec. 
362;  Barteau  y.  Phoenix  Mut.  L.  Ins.  Co. 
67  N.  Y.  696;  Germier  y.  Springfield  F.  d 
M.  Ins.  Co.  109  La.  341,  33  So.  361  j  Malicki 
y.  Chicago  Guaranty  Fund  Life  8oo,  123 
Mich.  148,  81  N.  W.  1073. 

The  distinction  between  warranties  and 
representations  is  that  the  latter  must  be 
true  so  far  as  they  are  material  to  the  risk ; 
they  are  material  when  the  truth  would  have 
induced  the  insurer  to  have  refused  the  risk, 
or  to  have  charged  a  higher  premium.  A 
warranty  must  be  true  in  every  respect, 
and  no  question  can  arise  as  to  its  mate- 
riality. 

Mutual  Ben.  L.  Ins.  Co.  y.  Miller,  39  Ind. 
475;  Nicoll  v.  American  Ins.  Co.  3  Woodb. 
&  M.  529,  Fed.  Cas.  No.  10,259;  Dewees  v. 
Manhattan  Ins.  Co.  34  N.  J.  L.  244;  Cobb  y. 
Covenant  Mut.  Ben.  Asso.  153  Mass.  176, 
10  L.  R.  A.  666,  25  Am.  St.  Rep.  619,  26  N. 
E.  230;  Goldman  v.  North  British  Mercan- 
tile Ins.  Co.  48  La.  Ann.  226,  19  So.  132; 
1  Bacon,  Life  Ins.  §  104;  May,  Inn.  §  126; 
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Weil  V.  New  York  L,  Ins,  Co.  47  La.  Ann. 
1423,  17  So.  853. 

Where  a  life  insurance  policy  specifies 
that  it  is  issued  "in  consideration  of  the 
statements  and  agreements  in  the  applica- 
tion for  the  poiicgr,  which  are  hereby  made 
a  part  of  this  contract,"  the  application  con- 
stitutes a  part  of  the  contract. 

Parish  v.  Mutual  Ben,  L.  Ins,  Co.  17 
Tex.  Civ.  App.  457,  49  S.  W.  153. 

It  18  only  essential,  in  determining  the 
question  of  suicide  vel  non,  that  the  evi- 
dence preponderate  against  the  presumption 
of  accident. 

Baohmeffer  v.  Mutual  Reserve  Fund  Life 
Asso,  87  Wis.  337,  58  N.  W.  309. 

Messrs.  R.  Lea  Garland  and  £•  B.  Dn- 
buisson,  for  defendants  in  certiorari: 

The  same  rules  of  interpretation  apply 
to  contracts  of  insurance  as  to  other  written 
instruments. 

Liverpool  d  L.  d  G.  Ins,  Co.  y.  Kearney, 
180  U.  S.  135,  136,  45  L.  ed.  462,  463,  21 
Sup.  Ct.  Rep.  326;  May,  Ins.  §  172. 

As  exception  strengthens  the  force  of  a 
law  in  cases  not  excepted,  so  enumeration 
weakens  it  in  caaes  not  enumerated. 

Bishop,  Statutory  Crimes,  §§  245,  249. 

Forfeitures  are  not  favored,  and  contracts 
of  insurance  are  to  be  ccmstrued,  where  the 
langxiage  employed  leaves  room  for  con- 
struction, in  favor  of  the  assured  and 
against  the  insurer.  * 

May,  Ins.  §§  175,  176;  Liverpool  d  L.  d  0. 
Ins.  Co.  V.  Kearney,  180  U.  S.  136,  45  L.  ed. 
462,  21  Sup.  Ct.  Rep.  326;  London  Assur, 
Co.  y.  Companhia  de  Moagens  do  Barrevro, 
167  U.  S.  169,  160,  42  L.  ed.  120,  17  Sup.  Ct. 
Rep.  785;  QoodAoin  v.  Provident  Sav.  Life 
Assur.  Asso.  97  Iowa,  226,  32  L.  R.  A.  473, 
59  Am.  St.  Rep.  416,  66  N.  W.  157;  Mo- 
Master  v.  New  York  L,  Ins.  Co,  183  U.  S. 
40,  46  L.  ed.  73,  22  Sup.  Ct.  Rep.  10;  Dar- 
row  Y,  Family  Fund  8oo,  116  N.  Y.  537, 
6  L.  R.  A.  405,  15  Am.  St.  Rep.  435,  22  N. 
E.  1093. 

A  warranty,  in  a  contract  of  insurance,  is 
a  "statement  or  stipulation  upon  the  literal 
truth  or  fulfilment  of  which,  in  the  intention 
of  the  parties,  the  validity  of  the  contract  is 
made  to  depend."  Conversely,  therefore, 
any  statement  or  stipulation,  in  a  policy  of 
insurance,  upon  the  literal  truth  or  fulfil- 
ment of  which  the  validity  of  the  policy  Is 
not  made  to  depend,  is  not  a  warranty. 

May,  Ins.  §§  156,  157;  Supreme  Council, 
R.  A.  V.  Brashears,  89  Md.  624,  73  Am.  St. 
Rep.  250,  43  Atl.  8^6;  Wilkins  v.  Tobacco 
Ins,  Co,  30  Ohio  St.  317,  27  Am.  Rep.  456; 
Continental  L,  Ins,  Co.  v.  Rogers,  59  Am. 
Rep.  810,  and  note,  119  111.  474,  10  N.  E. 
242;  Continental  L.  Ins.  Co.  v.  Yung,  3 
Am.  St.  Rep.  636,  note,  113  Ind.  159,  15  N. 
£.  220;  Moulor  v.  American  L,  Ins,  Co.  HI 
66  L.  R.  A. 


U.  S.  335,  341,  28  L.  ed.  447,  449,  4  Sup. 
Ct.  Rep.  466. 

Tlie  question,  "Do  you  use  spirituous, 
malt,  or  vinous  liquors?" — directs  the  mind 
of  the  person  questioned,  not  to  an  occa- 
sional or  incidental  use,  but  to  an  habitual 
or  excessive  use. 

May,  Ins.  pp.  379,  637,  638,  notes;  Stand- 
ard Dictionary,  words.  Use  and  Habit; 
Union  Mut.  L.  Ins.  Co.  v.  Reif,  38  Am.  Rep. 
613,  and  note,  36  Ohio  St.  596. 

A  negative  answer  to  such  a  question  is 
not  false  when  the  answerer  partakes  of  in- 
toxicating liquors  only  occasionally  and 
temperately. 

Chambers  v.  Northwestern  Mut.  L.  Ins, 
Co.  64  Minn.  495,  58  Am.  St.  Rep.  549,  67 
N.  W.  367. 

Where  suicide  is  set  up  as  a  defense  to  an 
action  on  a  policy  of  life  insurance,  the  bur- 
den of  proof  is  upon  the  defendant;  and,  to 
sustain  the  plea  if  circumstantial  evidence 
is  relied  upon,  it  must  exclude  every  rea- 
sonable hypothesis  if  death  is  other  than  by 
suicide. 

Boynton  y.  Equitable  Life  Assur,  Soc,  105 
La.  202,  52  L.  R.  A.  687,  29  So.  490;  Leman 
V.  Manhattan  L.  Ins.  Co.  46  La.  Ann.  1189, 
24  L.  R.  A.  589,  49  Am.  St.  Rep.  348,  15 
So.  388;  Phillips  v.  Louisiana  Equitable  L» 
Ins,  Co.  26  La.  Ann.  404,  21  Am.  Rep.  540; 
May,  Ins.  §  325;  Supreme  Council,  R.  A.  v. 
Brashears,  89  Md.  634,  73  Am.  St.  Rep.  248, 
43  Atl.  866;  Supreme  Conclave,  I.  0.  B,  v. 
Miles,  84  Am.  St.  Rep.  545,  note,  92  Md. 
613,  48  Atl.  845. 

A  condition  in  a  life  insurance  policy  that 
it  shall  be  void  if  the  assured  die  by  hi» 
own  hand  or  act,  voluntarily  or  involunta- 
rily, sane' or  insane,  has  no  application  whera 
the  assured  kills  himself  by  accident. 

Fenfold  v.  Universal  L.  Ins.  Co.  85  N.  Y. 
317,  39  Am.  Rep.  660;  Supreme  Conclave, 
I.  0.  E.  V.  Miles,  84  Am.  St.  Rep.  542,  note, 
92  Md.  613,  48  Atl.  845;  May,  Ins.  §  307; 
19  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  77. 

IProTCMity,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  is  on  a  policy  of  life  insurance. 
It  is  before  this  court  on  a  writ  of  review 
to  the  court  of  appeals. 

The  defenses  are  that  the  insured  commit- 
ted suicide,  and  that  he  did  not  answer 
truly  to  the  questions  in  his  application  for 
the  policy,  with  reference  to  his  being,  or 
having  been,  a  user  of  spirituous  liquors,  and 
that,  as  a  consequence,  the  policy  has  been 
forfeited  under  its  express  terms. 

The  questions  and  answers  referred  to  are 
the  following: 

Q.  Do  you  use  spirituouft,  malt,  or  vinoua 
liquors? 

A.  No. 
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Q,  State  the  average  quantity  you  use 
each  day. 

J..  No. 

Q.  Have  you  at  any  time  used  them  to 
excess  (give  full  particulars)  ? 

A.  No. 

Q,  Are  you  now  or  did  you  intend  to  be- 
come engaged  in  the  sale  of  the  same? 

A,  No. 

The  court  of  appeals  found  that  these 
questions  directed  the  mind  of  the  applicant 
for  insurance,  not  to  an  occasional  or  inci- 
dental use,  but  to  an  habitual  or  excessive 
use,  and  that  a  negative  answer  to  the  ques- 
tion, "Do  you  use,  spirituous,  malt,  or  vinous 
liquors?" — is  not  false  when  the  answerer 
partakes  of  intoxicating  liquors  only  occa- 
sionally and  temperately;  and  the  court 
fotmd  that  the  drinking  of  the  insured  was 
of  the  latter  character.  The  court  cites  May 
on  Insurance,  pp.  379,  637,  638,  notes; 
Standard  Dictionary,  words,  Use  and  Habit; 
Union  Mat.  L.  Ins.  Co.  v.  Reif,  36  Ohio  St. 
596,  38  Am.  Rep.  613,  and  note,  pp.  615, 
616;  Chamhers  v.  Northtceatem  Mut,  L.  Ins, 
Co.  64  Minn.  495,  58  Am.  St.  Rep.  549,  67 
N.  W.  367. 

This  ruling  was  correct,  we  think,  both  on 
the  facts  and  on  the  law. 

On  the  question  of  suicide^  the  court  held 
that  a  clause  reading,  ''If  I  die  by  my  own 
hand  or  act,  voluntary  or  involuntary,  sane 
or  insane,"  was  a  mere  ordinary  suicide 
clause,  and  was  not  violated  by  an  act  not 
done  with  suicidal  intent.  The  court  cites 
Penfold  V.  Universal  L.  Ins,  Co.  86  N,  Y. 
317,  39  Am.  Rep.  660;  Supreme  Conclave, 
/.  0.  H,  V.  Miles,  84  Am.  St.  Rep.  note, 
pp.  542,  551  (92  Md.  613,  48  Atl.  845) ; 
May,  Ins.  §  307;  19  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  77. 

With  this  ruling,  again,  we  fully  concur. 

With  the  court's  ruling  on  the  facts  on  the 
question  of  suicide,  we  are  not  so  well  sat- 
isfied. On  this  point  we  are  much  impres^sd 
by  the  very  strong  showing  made  in  relator's 
brief.  However,  in  view  of  the  extreme  re- 
luctance of  this  court  to  disturb  on  writ  of 
review  the  findings  of  fact  of  the  court  of 
appeals,  and  considering  the  pronounced 
leaning  of  our  jurisprudence  against  finding 
that  there  has  been  suicidal  intent  where  the 
facts  will  possibly  admit  of  a  different  con- 
struction {Bof^ion  V.  Equitable  Life  Assur, 
Co,  105  La.  202,  52  L.  R.  A.  687,  29  So.  490; 
Leman  v.  Manhattan  L.  Ins,  Co,  46  La.  Ann. 
1189,  24  L.  R.  A.  589,  49  Am.  St.  Rep.  348, 
15  So.  388;  Phillips  v.  Louisia/na  Equitable 
L.  Ins,  Co,  26  La.  Ann.  404,  21  Am.  Rep. 
549),  we  have  concluded  not  to  disturb  the 
judgment. 

The  judgment  of  the  court  of  appeals  is 
06  L.  R.  A. 


affirmed,  and  the  writ  of  review  is  now  dis- 
missed at  the  cost  of  the  applicant. 

A  petition  for  rehearing  having  been  filed, 
Nioholla,  J.,  on  May  9,  1904,  handed  down 
the  following  additional  opinion: 

Defendant  presses  upon  us  that  the  o«n- 
clusion  reached  by  the  court  of  appeals  as 
to  whether  or  not  the  insured  had  commit- 
ted suicide  was  not  sustained  by  the  testi- 
mony in  the  record,  and  calls  upon  us  to 
set  it  aside. 

We  have  the  unquestionable  authority, 
where  cases  are  brought  before  us  through 
writs  of  review,  to  review,  not  only  the  con- 
clusions of  law  reached  by  the  court  of  ap- 
peals, but  also  those  of  fact;  and  we  would 
not  hesitate  doing  so  where,  in  our  judgment, 
the  exercise  of  such  authority  would  be  man- 
ifestly proper.  It  is,  however,  obvious  that 
this  court  was  not  intended  to  be  made  an 
appellate  court  through  a  mere  change  in 
the  form  of  the  proceedings  by  which  cases 
which  have  been  decided  below  should  reach 
us.  The  Constitution  did  not  contemplate 
making  it  our  duty  to  take  up  and  dispose 
generally  of  cases  which  in  character  and 
amount  would  fall  below  our  regular  appel- 
late jurisdiction.  A  case  should  present  very 
exceptional  features  to  induce  us  to  do  so. 

We  do  not  attempt  to  lay  ddwn  any  rule 
on  that  subject,  but  will  leave  each  case 
brought  up  to  be  tested  by  its  own  special 
features.  State  ew  rel,  Satcho  v.  Criminal 
Dist.  Judge,  49  La.  Ann.  235,  21  So.  690. 

We  do  not  think  the  situation  of  this  par- 
ticular case  makes  it  one  for  exceptional 
action.  The  court  of  appeals  evidently  gave 
to  the  testimony  adduced  proper  attention. 
The  correctness  of  its  conclusion  was  not 
acquiesced  in  as  a  matter  of  course  by  this 
court  on  the  original  hearing.  Our  opinion 
shows  the  testimony  was  closely  scrutinised 
and  considered,  but  that,  while  we  were 
much  impressed  by  the  view  of  that  testi- 
mony submitted  to  us  by  opposing  isounsd, 
we  were  not  sufiiciently  so  to  declare  that 
the  conclusions  of  fact  which  were  reached 
by  the  court  of  appeals  were  so  clearly  wrong 
as  to  call  for  a  reversal  of  the  judgment. 
We  have  on  this  rehearing  examined  the 
testimony  again  .with  the  same  result.  The 
testimony  adduced  certainly  discloses  a  num- 
ber of  suspicious  circumstances  tending  to 
establish  that  the  assured  committed  suicide, 
but  matters  were  left  enough  in  doubt  on 
the  subject  to  have  warranted  the  court  be- 
low in  discarding  that  theory.  The  case  on 
the  facts,  we  think,  is  too  close  for  us  to 
interfere.  We  take  occasion,  however,  to  say 
that,  in  determining  whether  or  not  a  party 
has  committed  suicide,  courts  can  act  on 
circumstantial  evidence  as  well  as  on  direct 
evidence  and  testimony,  and  are  not  tied 
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<lowii  in  the  application  of  the  same  by 
the  rigid  rules  of  the  criminal  law.  The 
law  requires,  howeveri  that  the  presumptions 
upon  which  they  act  shall  be  weighty,  pre- 
cise, and  consistent.     Civ.  Code,  art.  2288. 

In  the  present  case  we  think  the  deceased 
•came  to  his  death  by  opium  poisoning,  but 
whether  it  was  taken  by  himself  is  not 
-shown;  nor  is  it  shown,  if  taken  by  himself, 
whether  this  was  done  for  the  purpose  of 
producing  death,  or  injudiciously,  and  for 
the  sake  of  obtaining  relief  of  some  kind. 
There  was  some  evidence  introduced  ( though 
not  very  strong  in  character)  on  which  the 
latter  theory  may  have  been  predicated.  If 
the  opium  was  taken  by  himself  for  the  pur- 
pose of  obtaining  relief,  while  in  one  sense 
it  oould  be  said  that-  he  had  "come  to  his 
^eath  by  his  own  hand,"  it  could  not  be 
-said  that  he  had  committed  "suicide."  Kling 
-v.  Masons*  Fraternal  Aoci.  Asso,  104  La. 
766,  29  So.  332. 

The  district  judge  rendered  judgment  in 
"favor  of  the  defendant  on  the  ground  that 
the  answers  made  by  the  insured,  Armand 
Brignae,  to  the  questions  asked  by  the  med- 
ical examiner  of  the  defendant,  were  untrue, 
tind  that  in  making  such  answers  he  was 
.-guilty  of  a  breach  of  the  warranties  of  the 
policy.  The  court  of  appeals  took  a  dif' 
ferent  view,  being  of  the  opinion  that  the 
statements  made  by  Armand  Brignae  were 
mere  representations,  and  that  the  answers 
given  were  not  material  to  the  risk,  and 
were  true  from  the  standpoint  of  the  in- 
tended scope  of  the  questions  asked. 

The  policy  of  insurance  itself  is  on  the 
first  of  four  pages.  On  the  second  page 
there  are  printed  three  headings — the  first 
^ing  "Benefits,  Conditions,  and  Values" 
( referred  to«  in  the  foregoing  pages  of  this 
policy) ;  the  second,  "Schedule  of  Policy 
Values"  (this  schedule  applies  to  this  policy 
•only  if  free  from  indebtedness;  but  such 
indebtedness  may  be  paid  at  any  time  before 
policy  values  are  payable) ;  the  third,  "Sched- 
-ule  of  Extended  Insurance."  Under  these 
•different  headings  are  subordinate  headings 
or  entries.  Under  the  heading  "Benefits, 
Conditions,  and  Values,"  for  instance,  are 
the  subheadings,  "Incontestability,"  "Pay- 
ment of  Premiums,"  "Dividends,"  "Assign- 
ment," "^Change  of  Beneficiary,"  "Service  in 
War,"  "Error  in  Age,"  "Alterations," 
'lioans,"  and  "Values  i^nd  Additions."  On 
the  third  page  the  first  heading  is :  "Appli- 
cation for  Insurance  to  the  Pacific  Mutual 
Life  Insurance  Company  of  California." 
Under  this  heading,  in  small  type,  is  print- 
ed the  following:  "I  apply  for  a  contract  or 
policy  of  life  insurance,  which,  if  tendered, 
I  agree  to  accept,  and  as  consideration  there- 
for offer  this  application,  which  includes 
answers  to  the  medical  examiner,  and  which 
«6  L.  R.  A. 


is  true  and  warranted.  I  agree  that  any  pol- 
icy which  may  be  granted  upon  this  applica- 
tion shall  not  be  in  force  until  the  actual 
payment  to  aiid  acceptance  of  the  premium 
by  said  company  or  its  authorized  agent 
while  I  am  in  the  same  condition  of  health 
as  herein  stated.  I  warrant:  That  if  I  die 
within  two  years  from  the  date  of  such  pol- 
icy in  consequence  of  having  engaged  in  any 
specially  hazardous  occupation  or  ^ptiploy- 
ment  (the  specially  hazardous  occupations 
or  employments  herein  referred  to,  are  the 
handling  of  electric  wires  or  dynamos, 
blasting,  mining,  submarine  labor,  aeronaut- 
ic ascensions,  Artie  explorations,  the 
manufacture,  handling  and  transportation 
of  highly  explosive  or  inflammable  sub- 
stances, service  upon  any  railroad  train  or 
in  switching  and  coupling  cars,  or  on  any 
steam  or  other  vessel)  without  first  ob- 
taining written  permission  of  the  company, 
signed  by  its  president  or  vice  president,  and 
secretary  or  assistant  secretary,  then  such 
policy  shall  be  null  and  void;  that  if  I  die 
in  consequence  of  having  violated  law,  or 
by  my  own  hand,  or  act»  voluntary  or  invol- 
untary, sane  or  insane,  during  such  two 
years,  the  only  liability  under  said  policy 
shall  be  for  the  net  reserve  held  thereon 
computed  according  to  the  Combined  Experi- 
ence Table  of  Mortality,  with  interest  at  4 
per  cent  per  annum;  that  in  any  distribu- 
tion of  surplus  or  apportionment  of  divi- 
dends, the  principles  and  methods  which 
may  be  adopted  by  the  company  for  such 
distribution  or  apportionment,  and  its  de- 
termination of  the  amount  equitably  belong- 
ing to  any  contract  which  may  be  issued 
under  this  application,  shall  be  and  are 
hereby  ratified  and  accepted  by  and  for  every 
person  who  shall  have  or  claim  any  inter- 
est under  the  contract  now  proposed;  that 
during  the  first  year  succeeding  the  date  of 
any  policy  which  may  be  issued  hereunder, 
the  reserve  value  shall  be  computed  upon 
the  Combined  Experience  Table  of  Mortality 
with  interest  at  4  per  cent  per  annum  for 
the  term  rate;  that  prompt  notice  of  the 
death  of  the  insured  shall  be  given  to  the 
company,  and  formal  proofs  on  the  com- 
pany's blsiiks  be  made  within  one  year  after 
death,  and  no  suit  upon  said  policy  shall  be 
sustainable  unless  commenced  within  such 
year;  that  such  policy  shall  lapse  and  be 
void  if  any  premium  or  ^stalment  thereon 
is  not  paid  as  therein  provided,  and  that 
then  all  previous  payments  shall  be  for- 
feited to  the  company  except  as  herein  other- 
wise provided ;  and,  further  in  consideration 
of  the  premises,  it  is  understood  and 
agreed  that  all  right  or  claim  for  temporary 
insurance  or  any  other  surrender  value  than 
that  provided  in  such  policy  is  hereby 
waived  and  relinquished,  whether  required 
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by  the  statute  of  any  other  state  or  not, 
and  such  contract  shall  be  held  and  con- 
strued at  all  times  and  places  to  have  been 
made  in  the  city  of  San  Francisco,  state  of 
California." 

Below  this,  to  the  left,  are  ten  paragraphs, 
opposite  to  which,  to  the  right,  are  open 
spaces  to  be  filled  up  by  the  party  making 
the  application;  for  instance: 

''1.  }!fame  of  the  person  whose  life  is  pro- 
posed for  insurance. 

"2,  Occupation.  If  more  than  one,  state 
all. 

o.   •      ■      • 
"4. 

v.    •       •       • 

•  •••■• 

"10.  Do  you  understand  and  agree  that 
only  the  officers  at  the  home  office  have  au- 
thority to  determine  whether  or  not  an  in- 
surance contract  shall  issue  on  any  applica- 
tion, and  that  they  act  only  on  the  state- 
ments and  representations  in  the  applica- 
tion, and  that  no  statements,  representa^ 
tions,  or  information  made  or  given  by  or  to 
tlie  person,.3oliciting  or  taking  this  applica- 
tion for  insurance,  or  to  any  other  person, 
shall  be  binding  on  the  company,  or  in  any 
manner  affect  its  rights,  unless  such  state- 
ments, representations,  or  information  be  re- 
duce to  writing  and  presented  to  the  officers 
of  the  company  at  the  home  office  in  this 
application  ?" 

The  spaces  opposite  to  these  numbers  are 
filled  with  appropriate  entries.  Opposite  to 
the  number  "10"  is  the  entry,  "Yes." 

Just  beneath  the  copy  of  the  application 
with  its  entries,  and  connected  with  it,  is  a 
heading,  "Questions  to  be  Asked  by  the  Med- 
ical Examiner,"  and  under  it  to  the  left  are 
the  questions  asked,  grouped  under  numbers, 
while  to  the  right  are  the  answers  given. 

The  following  questions  appear  under  the 
number  "13,"  with  the  answers  given  there- 
to: 

"A.  Do  you  use  spirituous,  malt  or  vinous 
liquors?    If  so,  what  kind?     No. 

"Spirituous?  No.  Malt?  No.  Vinous? 
No. 

"B.  State  the  average  quantity  you  use 
each  day.     No. 

"C.  Have  you  at  any  time  used  them  to 
excess.    If  so,  give  full  particulars.    No. 

"D.  Are  you  now  or  do  you  intend  to  be- 
come engaged  in  (^r  connected  with  the  sale 
of  the  same?    No." 

The  policy  itself  commences  with  the 
words  "The  Pacific  Mutual  Life  Insurance 
Co.  of  California^  in  consideration  of  the  ap- 
plication for  this  policy  which  is  made  a 
part  of  this  contract  (a  copy  of  which  is 
hereto  annexed)  and  of  the  payment  in  ad- 
vance of  the  sum  of  .  .  .  herebv  insures 
the  life  of  Arroand  Brignac.  •  •  •  The 
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benefits,  conditions^  and  values  on  the  next 
page  of  this  policy  are  hereby  made  a  part 
hereof.     .     .     ." 

We  think  the  grounds  upon  which  the- 
court  of  appeals  reached  its  conclusions  liad 
best  be  stated  in  the  language  of  the  court 
itself,  which  was  as  follows:  "Defendant 
contends  that  the  answers  of  the  assured  in 
relation  to  his  use  of  intoxicants  were  not 
representations,  but  were  affirmative  war- 
ranties, a  simple  violation  of  which  was  a 
breach  of  warranty,  avoiding  the  policy.  We- 
may  say  at  the  outset,  if  these  answers  of 
the  assured  to  the  medical  examiner  in  re- 
lation to  the  use  of  intoxicants  are  consid- 
ered as  affirmative  warranties,  their  viola- 
tion, whether  material  or  immaterial  to  the 
risk,  under  the  well-established  jurispru- 
dence of  this  state,  operates  an  avoidance  of 
the  policy.  The  question  is.  Are  they  repre- 
sentations or  warranties?  It  will  be  noted 
that  the  beginning  of  the  application  which 
refers  to  the  answers  made  to  the  medical 
examiner  reads:  'I  apply  for  a  contract  or 
policy  of  life  insurance,  which,  if  tendered,. 
I  agree  to  accept,  and,  as  a  consideration 
therefor,  offer  this  application,  which  in- 
cludes answers  to  the  medical  examiner,  and 
which  is  true  and  warranted.'  It  -is  diffi- 
cult to  say  to  what  these  words  'which 
is  true  and  warranted'  have  reference. 
It  would  seem  that  these  words  'which  is" 
refer  to  the  application,  and  not  to  the  an- 
swers made  to  the  medical  examiner.  Tak- 
ing, however,  these  words  *true  and  war- 
ranted' as  referring  to  the  answers  to  the- 
medical  examiner,  it  will  be  observed  that 
there  is  no  penalty  or  forfeiture  attached  to 
them  in  case  of  the  false  assertions  of  thc^ 
assured  in  reference  thereto.  It  is  well 
known  that  in  most  every  contract  of  in- 
surance, when  a  warranty  is  intended  to  be 
stipulated,  a  forfeiture  clause  is  provided  as 
a  penalty  for  a  violation  of  the  warranty. 
Tliere  is  a  reason  for  this,  as  the  officers  of 
the  /company  are  those  who  prepare  the  con- 
tract, and  it  is  easy  for  them  to  make  its 
provisions  clear  and  explicit.  Whether  the 
stipulations  are  intended  to  be  representa- 
tions or  warranties,  the  contract  should  be- 
so  drawn  as  to  leave  no  room  for  construc- 
tion or  interpretation.  In  determining  t he- 
question  as  to  whether  or  not  the  answera^ 
to  the  examiner  were  intended  to  be  affirma- 
tive warranties  or  representations,  it  will 
be  obser\'^ed  in  connection  therewith  that,  as 
to  the  promissory  warranty  which  appears 
in  the  application  as  to  the  future  conduct 
of  the  assured  (should  he  engage  in  some 
hazardous  occupation  without  the  express 
permission  of  the  company),  it  is  distinctly 
provided  that  in  such  case  the  policy  shall 
be  null  and  void.  Hence  there  is  no  doubt 
by  the  very  words  of  the  application  that  a. 
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promissory  warranty  was  intended  to  be 
stipulated,  but  it  will  be  noted  that  the 
forfeiture  clause  is  distinctly  provided.  Why 
this  provision  of  forfeiture  for  the  promis- 
sory warranty,  and  its  absence  as  to  the 
answers  to  the  medical  examiner,  if  these 
were  intended  as  affirmative  warranties? 
Comparing  these  two  provisions  in  the  appli- 
cation, if  the  answers  to  the  examiner  were 
intended  as  affirmative  warranties,  the  for- 
feiture clause  in  reference  thereto  becomes 
conspicuous  by  its  absence.  The  use  of  the 
forfeiture  clause  is  held  by  some  textwriters 
to  be  essential  to  the  avoidance  of  the  policy. 
2^fay,  Ins.  9  176.  Hence  the  underwriter  is 
to  be  presmned  to  know  of  the  importance 
of  this  clause,  and  it  is  fair  to  suppose  it 
would  have  been  inserted  as  a  penalty  for 
the  violation  of  answers  to  the  examiner  if 
they  had  been  intended  as  affirmative  war- 
ran  ties.  If  the  wording  of  the  application 
above  qnoted  and  commented  upon  should 
leave  a  doubt  as  to  whether  the  answers  to 
the  examiner  were  intended  as  warranties, 
another  part  of  the  application  makes  clear 
what  the  intention  of  the  parties  was  in  ref- 
erence thereto,  and  convinces  us  that  these 
answers  were  intended  as  representations, 
and  not  as  affirmative  warranties.  Under 
heading  No.  10  of  the  application,  quoted 
above  in  full,  we  find  that  these  answers 
given  to  the  soliciting  agent  of  the  company 
are  characterized  as  'representations.'  The 
application  therefore  determines  and  fixes 
the  character  of  these  answers  as  represen- 
tations,  and  not  as  affirmative  warranties. 
As  before  stated,  the  application  is  annexed 
to  the  policy  to  be  a  part  of  the  contract  of 
insurance,  like  next  question  is.  Does  the 
declaration  in  the  policy  that  the  application 
is  made  a  part  thereof  make  the  statements 
and  representations  in  the  Application  strict 
warranties,  a  simple  violation  of  which 
avoids  the  policy?  The  rule  of  law  is  that, 
when  the  application  is  declared  a  part  of 
the  policy,  they  are  virtually  read  into  and 
imported  into  the  contract  of  insurance.  As 
we  understand  the  law,  however,  they  are 
imported  into  the  policy  such  as  they  are. 
Thf>y  are  imported  therein  as  representa- 
tions, and  are  not  by  that  fact  transferred 
into  strict  warranties.  They  retain  their 
feature  of  representations,  and,  being  an- 
noxed  to  the  policy,  they  form  one  contract 
therewith,  and  they  must  be  construed  and 
interpreted  in  connection  with  the  language 
U9ed  in  the  policy  to  ascertain  the  meaning 
of  the  parties  in  relation  thereto.  Defend- 
ant, in  support  of  its  contention  that  these 
answers  were  intended  as  warranties,  refers 
us  specially  to  Weil  v.  New  York  L,  Ins. 
Co.  47  La.  Ann.  1405,  17  So.  853.  In  that 
case  the  application  contained  the  following 
clause,  vioi,:  *Tliat  the  statements  and  rep- 
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resentations  contained  in  the  foregoing  ap- 
plication, together  with  the  declarations 
made  by  me  to  the  medical  examiner,  shall 
be  the  basis  of  the  contract  between  me  and 
the  New  York  Life  Insurance  Company ;  that. 
I  hereby  warrant  the  same  to  be  full,  com- 
plete, and  true,  whether  written  by  my  own 
hand  or  not,  this  warranty  being  a  condition 
precedent  to  and  a  consideration  for  the 
policy  which  may  be  issued  thereon.*  The 
policy  in  that  case  also  contains  a  similar 
provision,  viz. :  *  This  contract  is  made  in 
consideration  of  the  written  application  for 
this  bond  policy,  and  of  the  agreements, 
statements,  and  warranties  thereof,  which 
are  hereby  made  a  part  of  this  contract,*" 
etc  By  the  very  language  used  by  the  par- 
ties therein  it  is  clear  that  both  in  the  appli- 
cation and  in  the  policy  the  declarations  and 
agreements  were  specially  made  warranties 
and  part  of  the  contract  of  insurance.  The- 
application  declares  that  the  representa- 
tions are  warranties,  and  are  to  be  taken  as- 
a  condition  precedent  to  and  in  considera> 
tion  for  the  issuance  of  the  policy.  The  pol- 
icy likewise  declares  and  characterizes  theso 
agreements  as  warranties.  The  intention  of 
the  parties  is  therefore  clear  to  the  effect 
that  warranties  were  intended  to  be  stipu- 
lated in  the  case  cited,  and  no  room  was. 
therefore  left  for  construction  or  interpreta- 
tion. 

"Not  so  here;  the  application  does  not. 
stipulate  that  the  answers  to  the  medical  ex- 
aminer are  characterized  by  the  applicatioih 
as  being  representations.  Nor  does  tlie  pol- 
icy characterize  these  answers  or  representa- 
tions as  warranties,  as  was  the  case  in  47 
La.  Ann.  1405,  17  So.  853.  The  policy  in 
this  case  merely  refers  to  the  application  as 
a  part  of  the  contract,  without  characteriz- 
inor  the  application  or  answers  therein  con- 
tained ap  warranties,  which  were  declared  a* 
such  in  the  case  cited. 

"In  the  Moulor  Case,  111  U.  S.  336,  28  L. 
ed.  447,  4  Sup.  Ct.  Rep.  466,  upon  which  the- 
supreme  court  of  this  state  based  its  opin- 
ion in  47  La.  Ann.  1405,  17  So.  853,  the  ap- 
plication stipulated  that  the  representa- 
tions were  warranties  with  a  forfeiture 
clause  as  a  penalty,  but  the  policy  issued  on 
the  application  characterized  the  statements, 
of  the  insured  as  'representations.'  In  con- 
struing this  contract  of  insurance  the  court 
said  in  the  Moulor  Vase:  *Both  instruments 
[referring  to  the  application  and  policy] 
therefore  may  be  examined  to  ascertain 
whether  the  contract  furnishes  a  uniform 
fixed  rule  of  interpretation  and  what  was 
the  intention  of  the  parties.  Taken  togetlier, 
it  cannot  be  said  tliat  they  have  been  so 
framed  as  to  leave  no  room  for  construction. 
The  mind  does  not  rest  firmlv  in  the  convio- 
tion  that  the  parties  stipulated  for  the  lit- 
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eral  truth  of  every  statement  made  by  the 
insured.  There  is,  to  say  the  least,  ground 
for  serious  doubt  as  to  whether  the  company 
intended  to  require,  and  the  insured  in- 
tended to  promise,  an  exact  literal  fulfilment 
of  all  the  dcclaraticms  embodied  in  the  ap- 
plication.* 

"In  this  case  the  reasoning  of  the  court 
in  the  Moulor  Case  finds  special  application. 
Tho  application  and  policy  taken  together, 
it  cannot  be  said  that  they  have  been  so 
framed  as  to  leave  no  room  for  construc- 
tion. The  mind^  as  in  the  case  cited,  does 
not  rest  firmly  in  the  c<*nviction  that  the 
parties  stipulated  for  the  literal  truth  of 
evory  statement  by  the  insured." 

Proceeding  further  in  the  cited  case  the 
<*ourt  said :  "  'The  doubt  as  to  the  intention 
of  the  parties  must,  according  to  the  settled 
doctrines  of  the  law  of  insurance  recognized 
in  all  the  adjudged  cases,  be  resolved  against 
the  party  whose  language  it  becomes  neces- 
sary to  interpret.  The  construction  must 
therefore  prevail  which  protects  the  insured 
against  the  obligations  arising  from  a  strict 
warranty.'  This  rule  is  the  accepted  doc- 
trine in  the  interpretation  of  insurance  con- 
tracts. In  this  case  it  is  manifest  to  our 
minds  that  it  becomes  necessary  to  construe 
and  interpret  the  contract  in  order  to  ascer- 
tain the  meaning  of  the  parties.  The  inten- 
tion of  the  parties  is  therefore  in  doubt; 
otherwise,  no  interpretation  would  be  neces- 
sary. Tlie  doubt,  under  the  familiar  rule 
«bove  cit«d,  must  therefore  be  resolved 
against  the  company,  whose  officers  prepared 
the  contract,  and  whose  duty  it  was  to  make 
the  contract  clear  and  explicit."  The  cases 
<*ited  by  defendant — Harttcell  v.  Alabama 
Uold  L.  Ins.  Co,  33  La.  Ann.  1353,  39  Am. 
I>ee.  204,  and  Petitpain  v.  Mutual  Reserve 
Fund  Life  Asso,  52  La.  Ann.  504,  27  So.  113 
— do  not  militate  against  the  rule  announced 
in  47  La.  Ann.  1405,  17  So.  853,  which  is 
based  on  the  Moulor  Case,  above  commented 
upon.  We  therefore  hold  that  the  answers 
of  the  insured  to  the  medical  examiner  as  to 
his  use  of  intoxicants  were  not  intended  as 
^affirmative  warranties,  a  simple  violation  of 
which,  whether  material  or  immaterial  to 
the  risk,  operated  avoidance  of  the  policy. 
These  answers  were  representations,  and,  un- 
der the  law  of  pleading  {Boisblano  v.  Louis- 
iana Equitable  L,  Ins,  Co.  34  La.  Ann. 
1167),  it  is  therefore  incumbent  on  the  com- 
pany to  support  its  special  defense.  The 
-company  must  therefore  prove  in  the  legal 
«ense  that  the  representations  were  false  and 
material  to  the  risk,  or  that  the  deceased 
<'ommitted  suicide,  or  that  the  policy  is 
avoided  if  the  deceased  took  his  life,  whether 
voluntarily  or  involuntarily,  as  stipulated  in 
the  promissory  warranty. 

Plaintiffs'  counsel  do  not  deny  on  rehear- 
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ing  that  the  application  made  by  Brignac 
was  not  annexed  to  and  made  part  of  the 
policy.  They  maintain,  however,  that  that 
fact  of  itself  did  not  make  the  answers  given 
by  the  applicant  to  the  questions  propounded 
to  him  by  the  medical  examiner  warranties, 
in  the  sense  in  which  the  term  'Svarranty" 
is  used  in  insurance  law.  They  urge  that 
representations  made  in  an  application  for 
insurance  may  be  imported  into  the  contract 
of  insurance,  yet  retain  their  character  as 
such,  and  be  so  adjudged  from  a  construc- 
tion of  the  two  instruments,  when  taken  to- 
gether. May,  Ins.  4th  ed.  9  159,  p.  320. 
They  insist  that  the  defendant  itself,  in  its 
answer  in  this  case,  refers  to  the  questions 
and  answers  as  being  ''representations,"  as 
does  the  company  itself  in  its  question  No. 
10  to  the  applicant,  and  that  the  district 
judge,  in  affixing  to  them  a  different  charac- 
ter, went  further  than  did  the  insurance 
company  itself  (May,  Ins.  pp.  328,  330,  fit 
165,  165a;  JETou^^^on  v.  Manufacturing  Mut. 
F.  Ins.  Co.  8  Met.  114,  41  Am.  Dec.  489): 
that  the  rights  of  parties  must  be  tested 
from  the  standpoint  of  their  being  repre- 
sentations, and  from  that  point  of  view  they 
were  substantially  true;  that  the  applicant 
understood,  and  the  company  intended  him 
so  to  understand,  that  the  questions  pro- 
pounded to  him  were  designed  to  ascertain 
whether  he  used  liquors  "habitually''  to  ''ex- 
cess," and  not  whether  he  used  them  oeea* 
sionally  and  in  moderation,  and  the  answers 
conveyed  to  it  all  the  information  whidi  the 
questions  called  for;  that  the  application 
was  forwarded  to  the  company  with  certain 
questions  propounded  to  the  medical  exam- 
iner himself,  and  in  answer  to  the  eighteenth 
interrogatory,  which  asked  him  whether  the 
applicant  was  as  good  a  risk  for  insoranee 
as  the  average  of  selected  lives  of  the  sajne 
age,  who  were  of  sound  constitution  and  in 
good  health  and  whose  family  history  was 
good,  and  whether,  acting  for  the  interest  of 
the  company,  he  advised  the  acceptance  of 
the  risk,  he  answered,  "Yes,"  and  that  the 
company  acted  upon  this  answer,  and  did 
not  rely  upon  any  strict  and  absolutely 
technical  and  literally  correct  answers  made 
by  the  applicant  himself  to  the  questions 
propounded  to  him. 

Plaintiffs  say  that  courts  of  the  present 
day,  in  a  liberal  spirit,  seize  every  indication 
that  the  parties  meant  to  exclude  forfeiture 
for  immaterial  errors,  there  being  no  fraud ; 
that  honest  errors  manifestly  and  undoubt- 
edly immaterial  ought  to  be  excluded  by  the 
law  (May,  Ins.  §  1^1,  p.  324);  that  tiiey 
lean  towards  construing  answers  as  repre- 
sentations, not  as  warranties  (Id.  §  162). 
They  call  our  attention  to  the  fact  that  the 
policy  should  contain  an  express  declaration 
that  forfeiture  of  the  policy  would  folloir 
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as  the  eonsequenoe  of  an  answer  not  abso- 
lutely correct,  and  point  out  that  in  the  pol- 
icy issufd  to  Brignac  such  declaration  is 
made  as  to  certain  matters  contained  in  the 
application,  but  was  not  made  in  reference 
to  the  answers  made  to  the  questions  of  the 
medical  examiner,  and  the  rule,  Inclusio 
uttius,  finds  application. 

We  think  that  jurisprudence  warrants  the 
plaintiffs  in  the  position  which  they  take, 
that  the  mere  fact  that  the  application  for 
insurance  may  be  annexed  to  and  made  part 
of  the  contract  does  not  of  itself  carry  with 
it  necessarily,  as  a  consequence,  that  all  the 
statements  and  declarations  contained  in  the 
former  should  be  held  to  be  warranties.  The 
failure  to  so  annex  the  application  and  make 
it  part  of  the  policy  then  leaves  these  dec- 
larations and  statements  as  representations. 
However  desirable  it  may  be  that  insurance 
■companies  should  be  compelled  by  statute  to 
inform  parties  applying  therefor,  on  face  of 
the  application  or  of  the  policy,  precisely 
what  facts  or  circumstances  will  carry  with 
them  a  forfeiture  of  the  policy,  we  are  not 
prepared  to  say,  in  the  present  condition  of 
the  jurisprudence  on  the  subject  of  insur- 
ance, that  failure  so  to  inform  them  will 
have  the  effect  which  plaintiffs  contend  for. 
We  recognize  the  correctness,  however,  of 
the  assertion  of  May,  on  page  329  of  his 
work,  that  the  courts  have  apparently  be- 
^n  to  see  that  they  have  gone  far  enough 
under  the  lead  of  arbitrary  rules  in  finding 
constructive  warranties  on  the  immaterial, 
unguarded,  and  oftentimes  superfluous  state- 
ments contained  in  the  application. 

We  are  of  the  opinion  that,  as  matters 
now  stand,  when  the  situation  is  such  as 
wiU,  as  a  matter  of  law,  carry  with  it  a  for- 
feiture as  a  penalty,  that  result  will  follow, 
whether  it  has  been  expressly  declared  or 
stipulated  for  or  not. 

We  do  not  give  the  same  scope  and  effect 
to  the  question  No.  10  propounded  to  the  ap- 
plicant in  the  application  for  insurance,  or 
to  the  pleadings  of  the  defendant's  answer, 
as  the  plaintiffs  do.  We  do  not  regard  them 
as  containing  any  admission  that  the  "statc- 
mentf;  and  representations  in  the  applica- 
tion^*'  shall  be  taken  and  held,  in  determining 
the  rights  of  parties,  as  representations,  and 
not  warranties.  The  tenth  question  was  pro- 
pounded to  the  applicant  in  order  to  fix,  be- 
yond controversy,  knowledge  and  consent  on 
his  part  that  nothing  which  may  have  been 
said  or  done  by  the  company's  solicitors  or 
agents  in  connection  with  the  statements, 
representations,  or  information  given  by  the 
applications,  should  be  urged  as  a  defense. 

Defendant  in  its  answer  averred  that  the 
application  for  insurance  made  by  the  de- 
<!*ased,  and  his  answers  to  the  interroga- 
tories therein  addressed  to  him,  constituted 
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a  portion  of  the  contract  of  insurance,  as 
was  expressly  stipulated  therein;  that  cer- 
tain questions  were  propounded  and  wore 
answered  by  him  in  said  application  in  rela- 
tion to  his  use  of  spirituous  or  malt  liquors; 
that  deceased,  in  reply,  stated  that  he  did 
not  use  spirituous  or  malt  liquors,  which 
strttements  were  untrue,  as  he  did  at  that 
time  and  previous  thereto  use  spirituous 
liquors,  and  not  seldom  to  great  excess ;  that 
the  nonuse  by  the  deceased  of  spirituous  or 
malt  or  vinous  liquors  was  an  important 
consideration  for  the  contract  of  insurance, 
and  the  false  representation  of  the  deceased 
in  relation  thereto  affords  to  the  defendant 
legal  ground  to  claim  the  annulment  of  the 
contract  of  insurance.  We  do  not  tie  the 
defendant  down  by  the  use  of  the  word  "rep- 
resentation" as  plaintiffs  would  have  us  do. 
Defendant  was  evidently  using  that  word  in 
that  connection  merely  as  synonymous  with 
the  word  "statement"  or  "declaration." 

The  court  of  appeals  found  ambiguous  or 
uncertain  the  words  contained  in  Brignac's 
application,  **I  apply  for  a  contract  or  policy 
of  life  insurance,  which,  if  tendered,  I  agree 
to  accept,  and,  as  consideration  therefor,  of- 
fer this  application,  which  includes  answers 
to  the  medical  examiner,  and  which  is  true 
and  warranted;"  but  we  think  that  the  ex- 
press declaration  made,  that  the  nnswerH  to 
the  medical  examiner  were  included  in  the 
application,  and  that  the  application  was 
true  and  warranted,  made  the  answers  part 
of  the  application  nnd  caused  tliem  to  fall 
within  the  warranty  of  the  truth  of  the  ap- 
plication as  a  whole. 

Be  this  as  it  may,  we  do  not  consider  that 
the  determination  of  the  issues  raised  in 
this  case  is  dependent  upon  the  conclusion 
that  the  answers  to  the  questions  were  war- 
ranties, for  we  are  of  the  opinion,  that, 
viewing  them  merely  as  representations,  the 
untruthfulness  of  the  answers  should  be 
coupled  with  the  effect  which  the  answers 
were  calculated  to  have  upon  the  insurance 
company,  as  to  whether  it  would  enter  into 
the  contract  of  insurance  with  the  deceased. 

The  declarations  just  recited  show  on 
their  face  that  they  were  submitted  to  the 
insurance  company  as  a  presentation  of  the 
elements  upon  which  it  should  dooide 
whether  to  accept  or  reject  the  applicntion, 
and  to  estimate  the  risk  proposed  to  be  as- 
sumed. The  facts,  circumstances,  and  con- 
ditions were  to  be  the  basis  of  the  contract, 
its  foundation,  on  the  faith  of  which  it  was 
to  be  entered  into.  If  wrongly  presented  in 
any  respect  material  to  the  risk,  the  policy 
that  might  be  issued  therefrom  will  not  take 
effect.  To  enforce  it  would  be  to  apply  the 
insurance  to  a  risk  that  was  never  presented. 
The  test  as  to  the  effect  of  a  misrepresenta- 
tion is  whether  it  may  or  may  not  have  in- 
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fluenced  the  insurer  in  determining  whether 
to  accept  the  risk,  and  what  premium  to 
charge.  We  think  the  application  of  this 
test  to  the  case  at  bar  must  defeat  recov- 
ery by  the  beneficiaries  of  the  policy.  In 
May  on  Insurance,  S  185,  we  find  this  rule 
laid  down:  "When  the  representations  are 
in  writing,  and  the  parties,  by  the  frame  of 
I  the  contents  of  the  papers,  either  by  putting 
representations  as  to  the  history,  quality,  or 
relations  of  the  subject  insured  into  the 
form  of  specific  questions,  or  by  the  mode  of 
referring  to  them  in  the  policy,  settle  for 
themselves  that  they  shall  be  deemed  ma- 
terial, they  are  to  be  declared  so  by  the 
court,  and  the  insured  cannot  be  permitted 
to  show  that  a  fact  which  both  parties  have 
treated  as  material  is  in  fact  immaterial. 
The  inquiry  shows  that  the  insurer  considers 
the  fact  material,  and  an  answer  by  the  in- 
sured affords  a  just  inference  that  he  assents 
to  the  insurer's  view.  The  inquiry  and  an- 
swer are  tantamount  to  an  agreement  that 
the  matter  inquired  about  is  material." 

"A  misrepresentation  or  concealment  by 
one  party  of  a  fact  specifically  inquired 
about,  though  not  material,  will  avoid  the 
policy."  FauM  Ins,  Co.  v.  Thomas,  10  111. 
App.  54&-556. 

A  question  and  answer  are  equal  to  an 
agreement  that  the  matter  inquired  about  is 
material,  and  the  question  of  materiality  is 
not  open  to  the  jury.  Cuthberiaon  v.  North 
Carolina  Home  Ins,  Co,  96  N.  C.  480,  2  S.  E. 
258. 

The  questions  asked  in  this  case  were, 
first,  "Do  you  use  spirituous,  malt,  or 
vinous  liquors  V*  to  which  question  applicant 
answered  "No."  This  answer  was  not,  in 
point  of  fact,  strictly  true,  for  it  is  admitted 
by  the  plaintiifs  that  the  deceased  drank 
spirituous  liquors,  though  it  is  declared  that 
he  only  did  so  moderately  or  occasionally, 
and  that  the  use  so  made  was  not  detrimen- 
tal or  injurious.  Tins  first  question  was  fol- 
lowed by  the  specific  question,  "State  the 
average  quantity  you  use  each  day?"  To 
this  question  applicant  answered  "No."  A 
combination  of  the  two  questions,  with  the 
answers  thereto,  amount  to  a  declaration  by 
the  applicant  that  he  did  not  drink  at  all, 
for,  had  he  intended  to  admit  that  he  drank 
occasionally,  he  would  have  given  a  differ- 
ent answer  to  the  second  question  from  that 
which  he  did  give;  and  that  fact  is  empha- 
sized by  the  answer  "No,"  given  to  each  of 
the  successive  separate  questions  asked,  as 
to  whether  he  drank  spirituous  liquors,  malt 
liquors,  or  vinous  liquors. 

These  questions  and  answers  referred  to 
the  situation  of  things  existing  at  the  time 
of  the  application,  and  during  a  reasonable 
time  preceding  that  date.  The  insurance 
company  did  not  rest  satisfied  with  existing 
66  L.  R.  A. 


conditions.  It  probed  the  applicant  as  U> 
the  past  by  asking,  "Have  you  at  any  time 
used  them  [liquors]?"  adding  "to  excess,'' 
and  also  adding  "give  full  particulars." 

To  this  question,  as  to  the  preceding  one,, 
the  applicant  answered  "No." 

If  Brignac  had  given  no  reply  whatever  to 
the  question  whether  he  had  ever  used 
liquors  to  excess,  and  to  give  full  particu- 
lars, and  the  company  none  the  less  had  is- 
sued the  policy,  it  might  be  assumed  that  it 
did  not  attach  any  particular  importance  to 
the  question  and  to  an  answer  thereto;  but 
he  did  not  leave  matters  to  rest  upon  that 
condition  of  affairs,  for  he  answered  "No."" 

We  have  before  us,  therefore,  a  case  where 
the  precise  circumstances  under  which  the 
company  would  be  called  upon  to  elect 
whether  it  would  enter  into  a  contract  with 
the  deceased  was  affirmatively  stated  by  the 
latter  and  untruly  stated.  The  rule,  as  we 
understand  It,  is,  whether  the  misrepresenta- 
tion or  concealment  relates  to  the  risk  di- 
rectly, or  to  incidental  matter  from  which 
some  inference  may  be  drawn  as  to  the  pro- 
priety  of  accepting  or  declining  the  risk,  the 
result  is  the  same.  If  a  party  makes  an- 
swers or  representations  touching  such  inci- 
dental matters, — ^as,  for  instance,  relative  to 
his  pecuniary  means  or  social  or  business  re- 
lations,— of  such  a  character  that,  if  they 
had  not  been  made,  the  insurer  would  have 
declined  the  risk,  then  the  policy  will  be 
void.  Nor  can  it  be  said  here  that,  had  the 
company  known  that  the  applicant  had  in 
the  past  used  liquors  to  excess,  or  ^ad  not 
been  misled  as  to  the  necessity  of  making  in- 
quiries as  to  his  antecedents  by  the  answer?^ 
which  were  actually  given  by  him,  the  com- 
pany would  none  the  less  have  contracted 
with  him.  We  cannot  with  any  propriety 
say  that  it  would,  though,  from  the  question 
asked  as  to  average  quantity  of  liquor  he 
drank  daily,  we  do  not  think  it  was  the  in- 
tention of  the  company  to  have  made  their 
consent  dependent  upon  his  showing  that  he 
was  abstaining  totally  from  drinking. 

It  evidently  reserved  the  light  to  deter- 
mine for  itself  what  it  would  do  from  the 
answers  given.  It  is  a  well-known  fact  that 
a  person  who  has  once  drunk  to  excess  or 
gone  upon  periodical  or  occasional  sprees  is 
not  safely  to  be  depended  upon  as  to  his 
future  conduct  in  respect  to  the  same. 

The  following  testimony  was  given  by  Dr. 
E.  Tliompson  on  this  subject: 

Q,  Doctor,  what  do  you  know  of  Annand 
Brignac's  habits  previous  to  his  death,  before 
and  after  the  issuance  of  the  policy  of  in- 
surance, in  relation  to  the  use  of  spirituous,, 
vinous,  or  malt  liquors? 

A,  Well,  just  before — I  know  very  little 
about  it.    Some  time  before,  I  know  he  used 
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liquor  to  great  excess.  That  was  some  years 
}>efore  the  policy  was  issued.  Just  about 
the  time  he  took  out  the  policy,  and  just 
.after.  I  cannot  say  that  I  knew  much  about 
it. 

Q.  What  was  the  character  of  the  busi- 
ness he  TTas  carrying  on  at  the  time  he  used 
it  to  great  excess? 

A,  He  was  keeping  a  coffee  house  and 
dunking  establishment. 

Q.  At  that  time  were  you  not  pretty  fre- 
quently at  his  place  of  business,  passing  by! 

A.  I  passed  nearly  every  day. 

Q,  Xow,  state  whether  you  often  found 
him  drunk  when  passing  his  place  of  busi- 
nesss. 

A.  I  found  him  always  under  the  influ- 
ence of  liquor,  and  frequently  very  much  so. 

Q,  Doctor,  were  you  practising .  medicine 
in  his  neighborhood? 

A.  Yes,  sir.  I  don't  pretend  to  say  I  saw 
him  every  time  I  passed.  My  practice  was 
in  tiiat  part  of  the  country,  and  I  was  prac- 
ticing on  the  Bayou  Bocalf  at  that  time,  and 
passed  in  front  of  bis  store  and  saw  him  fre- 
queatly. 

Q.  Tou  say  you  saw  him  frequently  under 
the  influence  of  liquor? 

A.  Yes,  sir. 

Q,  You  will  please  state  whether  you  have 
«een  him  on  the  cars  during  the  last  fall  at 
anv  time,  and  wliether  he  was  under  the  in- 
Huence  of  liquor.    What  was  his  condition? 

.1.  I  met  him  twice  during  the  fall,  once 
lar.t  fall,  and  he  was  certainly  imder  the  in- 
fluence of  liquor  at  that  time,  and  some 
lime  before,  it  might  have  been  a  year.  Both 
times  he  was  coming  from  New  Orleans,  and 
he  had  been  drinking. 

Q.  What  was  the  character  of  the  drink- 
iT);r  house  he  was  conducting  out  there, — ^was 
it  a  respectable  place  or  a  low  dive? 

.4.  It  was  a  disgrace  to  the  community, 
nnd  I  passed  there  on  Sundays,  and  saw 
men  dnudc  lying  in  the  fence  comers  on  the 
Sundays. 

i).  This  place  where  you  saw  him  fre- 
quently under  the  influence  of  liquor, — was 
that  on  a  leading  public  road? 

A.  Yes,  sir;  on  the  public  rood. 

Q.  Have  you  not,  on  more  than  one  occa- 
fiicn.  seen  him  too  drunk  to  attend  to  busi- 
ness? 

A.  1  cannot  say  that,  because  I  would 
have  to  go  inside  to  see  that.  He  kept  a 
saloon  eight,  nine,  or  ten  years  ago. 

That  was  the  time  witness  referred  to  in 
hi<«  testimony.  Witness  did  not  frequent  his 
establishment.  He  was  outside  the  estab- 
lishment once  or  twice.  He  could  not  say 
he  passed  there  daily,  but  frequently,  some- 
times once  or  twice  in  a  day,  and  sometimes 
he  did  not  pass  there.  He  practised  in  the 
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country"  around  there.  He  did  not  stop  to 
speak  to  him.  He  observed  he  was  under 
the  influence  of  liquor  by  seeing  him  at  the 
door,  and  showing  every  evidence  of  a  man 
under  the  influence  of  liquor.  Witness  would 
see  him  when  passing  along  the  highway. 
He  did  not  stop  to  converse  with  him,  but 
he  frequently  had  occasion  to  stop  and  speak 
to  some  one  at  his  store, — out  in  front  of  his 
store, — and  sometimes  some  one  witness 
knew  would  stop  him,  and  he  would  see  him. 
The  last  time  witness  met  him  on  the  train 
under  the  influence  of  liquor  was  last  fall, 
sometime  in  October  or  November.  The  case 
was  on  trial  on  the  9th  day  of  December, 
1902.  Witness  did  not  know  whether  or 
not,  just  previous  to  October  1st,  and  for 
two  or  three  years  previous  thereto,  he  used 
spirituous  liquors  at  all.  He  did  not  know, 
except  on  the  one  or  two  occasions  on  the 
train. 

Counsel  of  plaintiffs  ask:  '*To  what  does 
the  question,  'Do  you  use  spirituous,  malt, 
or  vinous  liquors?'  direct  the  mind  of  the 
person  questioned?  Is  it  a  mere  occasional 
or  isolated  use?  Everybody  knows  that  life 
insurance  companies  do  not  confine  their 
business  to  the  issuance  of  policies  on  the 
lives  of  total  abstainers.  Therefore  the 
average  man,  when  such  question  is  asked, 
will  conclude  at  once  that  the  company 
wants  to  know  whether  he  is  a  man  who  uses 
liquor  to  such  an  extent  as  will  increase  the 
risk  or  hazard  of  the  policy,  and  the  courts 
have  so  regarded  such  questions.  They  have 
held  that  there  must  be  a  habitual  use  of 
such  liquors  to  establish  the  falsity  of  the 
questions  of  an  assured  to  the  effect  that  he 
used  no  such  liquor."  They  refer  the  court 
to  May,  Ins.  pp.  379,  637,  638;  to  Van  Valk- 
enhurgh  v.  American  Popular  L.  Ins.  Co.  70 
N.  Y.  605 ;  Standard  Dictionary,  verho  Hab- 
it, also  verbo  Use;  Grand  Lodge,  A.  0.  U.  W, 
V.  Belcham,  145*111.  308,  33  N.  E.  886; 
Meacham  v.  ^'ew  York  State  Mut,  Ben.  Asso, 
120  N.  Y.  237,  24  N.  E.  283;  Union  Mut.  L. 
Ins,  Co.  V.  Reif,  36  Ohio  St.  596,  38  Am. 
Rep.  613,  and  note,  pages  615,  616.  We  can- 
not agree  with  counsel  that  the  natural  an- 
swer which  one  in  the  ordinary  station  of 
life  would  give  to  the  question,  "Do  you  use 
spirituous  liquors?"  would  be  "No."  On 
the  contrary,  the  natural  answer  would  be, 
"I  drink  sometimes,"  or  "I  drink  moderately 
or  occasionally,"  if  such  was  the  fact.  We 
scarcely  think  it  can  be  claimed,  when  he  is 
asked  "to  give  the  average  quantity  he  used 
each  day,"  that  the  natural  answer  would  be 
"No,"  nor  that,  when  asked  whether  he  had 
ever  used  spirituous  liquors  to  excess,  ho 
j  would  naturally  say  "No."  He  would  rea- 
sonably be  expected  to  give  a  qualified  an- 
swer of  some  kind,  and  not  reply  simply,  "A 
total  abstainer."    The  answers  given  were 
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misleading  answers.  We  need  not  inquire 
what  answers  one  would  reasonably  have  ex- 
pected made  to  questions  as  to  whether  he 
was  "addicted"  to  the  excessive  use  of 
liquors — what  his  "habits"  were  in  respect 
to  the  use  of  liquors;  for  no  such  questions 
were  asked  in  this  case.  The  fact  that  the 
defendant  company  might  have  been  willing 
to  insure  Brignac,  had  they  known  the  exact 
situation  in  this  case,  is  totally  irrelevant. 
It  was  in  fact  entitled  to  have  been  placed 
in  position  to  have  passed  on  that  question 
upon  answers  truthfully  made  to  the  ques- 
tions asked  of  him. 

We  think  the  judgment  of  the  Court  of 
Appeals,  brought  before  us  for  review  is  er- 
roneous. For  the  reasons  herein  assignedf 
it  is  hereby  ordered,  adjudged,  and  decreed 
thtit  said  judgment  he  and  the  same  is  here- 
by annulled,  avoided,  and  reversed,  and  it  is 
now  ordered,  adjudged,  and  decreed  that 
plaintiffs'  demand  be  and  the  same  is  hereby 
rejected,  and  the  suit  dismissed,  with  costs 
in  both  courts. 

Land,  J.,  concurs  in  the  decree.  Fro- 
▼oaty,  J.,  dissents. 


Daniel  BUECHNER  and  Wife 

V. 

City  of  NEW  ORLEANS,  Appt. 


( 


La. 


) 


^1.  The  court  beloipr  did  not  err  In  ex- 
clndlnflT  testimony  offered  to  show  con- 
tributor>  negligence,  when  no  sticb  defense 
had  beeu  pleaded.  In  actions  for  personal 
injuries,  the  burden  of  proof  is  on  defendant 
to  show  that  plaintiff  was  guilty  of  contrib- 
utory negligence.  Such  negligence  Is  a  mat- 
ter of  defense,  and  must  be  specially  plead- 
ed to  avail  defendant. 

2.  The  doctrine  that  plalntllT  In  ancb 
actlonii  must  alleare  and  prove  that 
he  was  without  contributory  fault  is  over- 
ruled in  so  far  as  it  has  been  recognized  in 
the  jurisprudence  of  the  state  of  Louisiana. 

8.  Mr  here  it  i«  «bo^-n  that  a  boy  be- 
tvreeu  eiffbt  and  nine  years  of  asre 
fell  through  a  hole  In  a  city  bridge  and  was 
drowned,  the  question  of  his  contributory 
negligence  (arising  on  evidence  introduced 
without  objection)  was  one  of  fact  to  be 
determined  by  the  jury,  after  considering 
his  maturity  and  capacity  and  all  the  cir- 
cumstances of  the  case. 

4.  The  city  ovred  tif  the  pnblie  the  dnty 
of  IceepinflT  the  bridare  in  a  safe  con- 
dition for  public  use,  and  is  liable  for  spe- 

« 

•Headnotes  by  Ljind^  J. 

Note. — As  to  necessity  of  pleading  contrib- 
utory negligence,  see  also  cases  in  note  to  King 
T.  Oregon  Short  Line  R.  Cow  59  U  &.  A.  276. 
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cial  injuries  resulting  from  neglect  to  per- 
form this  dnty,  after  reasonable  notice  of  the 
defective  condition  of  the  structure. 

(April  11,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Ch'leans  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  damages  for  the 
death  of  plaintiffs'  minor  child,  which  wa^ 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  Stanley  Wbitaker  for  ap- 
pellant. 

Messrs.  A.  J.  Peters,  Fred  Deibel,  ir^ 
and  James  Wilkinson,  for  appellees: 

Municipal  corporations  must  keep  streets 
and  bridges  thereon  in  such  order  aa  not 
to  expose  a  pedestrian  to  injury. 

2  Dill.  Mun.  Corp.  3d  ed.  IT  728:  BhimQ 
V.  yew  Orleans,  104  La.  345,  29  So.  106; 
Act  45,  1896,  S  14,  K  4. 

No  plea  of  contributory  negligence  was 
made,  por  would  it  have  availed  as  to  a  boy 
eight  years  of  age. 

McCloughry  v.  Finney,  37  La.  Ann.  27. 

The  damages  were  not  excessive. 

Rice  V.  Crescent  City  R.  Co.  51  La.  Ann. 
108,  24  So.  791 ;  Sundmaker  v.  Yazoo  d  M. 
Valley  R.  Co.  106  La.  Ill,  30  So.  28o. 

The  attempt  of  the  city  to  show  that  an- 
other route  or  bridge  was  safer  than  the 
one  where  deceased  was  killed  was  inadmis- 
sible. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
412. 

The  passenger  has  a  right  to  presume  that 
the  streets  and  bridges  over  which  he  is  pa5s- 
ing  "are  in  a  safe  and  passable  condi- 
tion." 

Beach,  Contrib.  Neg.  3d  ed.  f  36,  p.  53; 
0*N.eiU  v.  New  Ch'leans,  30  La.  Ann.  220. 
31  Am.  Rep.  221;  William^s  v.  Louisiana 
Electric  Light  d  P.  Co.  43  La.  Ann.  301, 

8  So.  938;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  460. 

A  general  averment  of  contributory  neg- 
ligence in  an  answer,  without  specifying  the 
particular  act,  is  sufficient;  but  ''evidence  of 
the  plaintiff's  fault  is  inadmissible  under  a' 
general  denial." 

Beach,  Contrib.  Neg.  3d  ed.  tf  443. 

The  deceased  being  only  eight  years  old, 
— only  one  year  beyond  the  age  of  absolute 
incapacity, — ^he  was,  prima  fade,  incapable 
of  contributory  negligence. 

Westerfield  v.  Levis  Bros.  43  La.  Ann.  69,. 

9  So.  52;  Westbrook  v.  Mobile  d  O.  R.  Co. 
66  Miss.  560,  14  Am.  St.  Rep.  587,  6  So. 
321;  Vicksburg  y.  McLain,  67  Miss.  4,  6  8o. 
774. 
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J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  sued  the  defendant  to  recover 
the  sum  of  $15,160,  damages  for  personal 
injuries  suffered  by  their  minor  son,  Albert, 
and  sustained  by  them  by  reason  of  his 
death,  alleged  to  have  been  occasioned  by  his 
falling  through  a  hole  in  a  defective  bridge 
over  the  Mobile  street  canal.  Plaintiffs  al- 
leged that  they  and  their  son  were  without 
fault 

The  defendant  is  charged  with  negligence 
in  not  keeping  the  bridge  in  a  safe  condi- 
tion, and  especially  in  permitting  a  danger- 
oifl  hole  in  one  of  the  passageways  to  re- 
main open  for  some  time.  The  defendant 
pleaded  the  general  issue.  The  case  was 
tried,  and  the  result  was  a  verdict  for  $6,000 
in  favor  of  plaintiffs.  Defendant  did  not 
move  for  a  new  trial,  but  took  an  appeal 
from  the  judgment. 

During  the  trial  of  the  ease  defendant's 
counsel  asked  a  witness  on  the  stand  the 
following  question:  'Then  that  Mobile 
bridge  is  the  most  unsafe  of  the  two!"  The 
4{ue8tion  was  objected  to  as  irrelevant,  and 
the  court  inquired  what  was  the  object  of 
the  question.  Thereupon  counsel  for  defend- 
ant made  the  following  statement,  viz. :  ''The 
object  of  the  question  is  to  show  that  there 
were  two  routes  from  the  home  of  this  boy 
to  that  school,  and  it  was  not  necessary  for 
him  to  take  the  route  where  this  plank  was 
out;  that,  being  an  intelligent,  bright  fel- 
low, he  had  been  warned  that  there  was  a 
bole  there,  and  it  had  been  there  for  three 
weeks,  and  there  was  another  bridge  where 
there  was  no  hole  like  that,  which  would  be 
more  safe,  and  just  as  near  for  him  to  take 
to  go  to  school."  Whereupon,  the  trial 
judge  ruled  as  follows,  viz.:  ''That  amounts 
to  contributory  negligence,  and  that  has  not 
been  pleaded.  The  objection  is  sustained." 
Defendant's  counsel  reserved  a  bill  of  ex- 
ception. 

The  question  raised  by  this  bill  is  one  of 
^reat  importance,  and  the  decisions  on  the 
subject  are  confusing,  conflicting  and  unsat- 
isfactory. Tlie  weight  of  the  more  recent  de- 
cisions is  in  favor  of  the  proposition  that 
"contributory  negligence  is  a  matter  of  de- 
fense, and  to  be  availed  of,  must  be  pleaded." 
See  3  Rapalje  &.  Mack's  Digest  of  Railway 
Law,  Nos.  75,  76,  p.  281;  Beach,  Contrib. 
^^«g.  Sfi  '140-443. 

It  has  been  the  uniform  jurisprudence  of 
the  Supreme  Court  of  the  United  States  that 
the  burden  of  proof  is  on  defendant  to  show 
that  the  plaintiff  was  negligent,  and  that  his 
negligence  contributed  to  the  injury.  See 
Inland  d  Seaboard  Coasting  Co.  v.  Tolsoitf 
139  U.  S.  651,  35  L,  ed.  270,  11  Sup.  Ct.  Rep. 
653;  Washington  d  O.  R.  Co.  v.  Harmon, 
147  V.  S.  571,  37  L.  ed.  284,  13  Sup.  Ct. 
66  L  R.  A. 


Rpp.  557.  If  this  be  a  correct  proposition  of 
law,  it  follows  that  defendant  must  plead 
what  he  is  bound  to  prove.  What  a  party 
does  not  allege,  he  cannot  prove.  2  Hennen's 
Digest,  p.  1155,  No.  3.  Beach  states  that 
the  rule  adopted  by  the  United  States  Su- 
preme Court  prevails  in  England,  and 
twenty  states  of  the  Union,  and  that  defend- 
ant, under  this  rule,  must  allege  and  prove 
the  concurrent  default  of  plaintiff.  Contrib. 
Neg.  §fi  440-443.  The  doctrine  that  the  de- 
fendant may  prove,  without  alleging,  con- 
tributory negligence,  rests  on  the  premise 
that  plaintiff  must  allege  and  prove,  either 
affirmatively  or  by  inference,  that  he  was 
without  fault.  From  this  point  of  view,  evi- 
dence that  the  injury  was  occasioned  by  the 
concurring  fault  of  the  plaintiff  is  admissi- 
ble in  rebuttal  of  the  evidence  adduced  on 
his  behalf  to  show  that  he  exercised  due  care 
and  caution.  Several  of  our  own  state  deci- 
sions enunciate  this  doctrine  in  a  general 
way,  but  the  dear-cut  question  is  for  the  first 
time  presented  to  this  court  by  objections  to 
the  admissibility  of  testimony  to  prove  con- 
tributory negligence.  Where  the  evidence  is 
alJ  in  without  objection,  it  is  unnecessary  to 
pass  on  the  question  of  the  burden  of  proof. 
Ryan  v.  Louisville,  N.  0.  d  T.  R.  Co.  44 
La.  Ann.  806,  11  So.  30.  But  in  all  cases 
the  preponderance  of  the  evidence  as  to  con- 
tributory negligence  must  be  on  the  side  of 
the  defendant.  The  law  presumes,  in  the 
absence  of  evidence  to  the  contrary,  that 
plaintiff  was  free  from  negligence.  Balti- 
more  d  P.  R.  Co.  v.  Landrigan,  191  U.  S. 
461,  48  L.  ed.  262,  24  Sup.  Ct.  Rep.  137.  In 
order  to  make  out  a  prima  facie  case,  the 
plaintiff  must  allege  and  prove  that  he  was 
injured  by  tlie  fault  or  negligence  of  the 
defendant.  Civil  Code  1838,  art.  2315.  It 
is  true,  as  a  general  rule,  that,  if  the  evi- 
dence shows  that  plaintiff  was  also  in  fault,, 
and  that  the  concurring  fault  of  both  par- 
ties produced  the  injury,  plaintiff  cannot  re- 
cover. But  it  does  not  follow  that  plaintiff 
must  allege  and  prove  that  he  was  without 
fault.  Plaintiff  is  not  required  to  prove  that 
he  was  without  negligence.  Washington  <^ 
Q.  R.  Co.  V.  Harmon,  147  U.  S.  671,  37  L. 
ed.  284,  13  Sup.  Ct.  Rep.  557. 

The  defense  or  plea  of  contributory  neg- 
ligence is  in  the  nature  of  a  confession  and 
avoidance.  It,  standing  alone,  necessarily 
admits  that  the  plaintiff  was  injured  by  the 
negligence  of  defendant.  Otherwise  it  is  ir- 
relevant. Our  opinion  is  that  contributory 
negligence  must  be  pleaded  by  defendant, 
and,  in  the  absence  of  such  plea,  evidence 
is  not  admissible  to  show  that  plaintiff  was 
guilty  of  negligence.  As  the  plaintiff  is  re- 
quired to  allege,  with  legal  certainty,  injury 
from  the  negligence  of  the  defendant,  there 
is    no    reason    why    the  defendant  should 
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not  be  required  to  allege  the  concur- 
ring negligence  of  the  plaintiff.  Our  de- 
cision, however  is  confined  to  the  particular 
question  raised  by  the  bill  of  exception,  and 
does  not  conclude  the  question  of  contribu- 
tory negligence  arising  on  evidence  admitted 
witiiout  objection,  or  where  it  is  shown  by 
plaintiff's  evidence.  The  decisions  or  dicta 
of  this  court  contrary  to  the  views  herein 
■expressed  are  overruled. 

The  conclusions  which  we  have  reached  are 
in  accord  with  the  settled  jurisprudence  of 
the  Supreme  Cknirt  of  the  United  States, 
which,  for  the  sake  of  uniformity,  should 
have  great  and  controlling  weight  in  the  de- 
<!ision  of  .questions  of  this  nature.  The  law 
presumes  that  a  child  of  tender  age  is  tn- 
capaa  culpw,  and  we  have  held  that  the  de- 
fendant must  allege  and  prove  exceptional 
•capacity  and  maturity.  Weaterfield  v. 
Levis  Bros.  43  La.  Ann.  69,  9  So.  62.  The 
same  principle  applies  to  a  case  where  the 
law  presumes  that  the  plaintiff  is  free  from 
-contributory  negligence. 

In  this  court  defendant's  counsel  contends, 
in  his  argument  and  brief,  that  the  evidence 
-does  not  show  with  reasonable  certainty  that 
plaintiff's  son  fell  through  the  hole  in  the 
bridge  over  the  Mobile  street  canal.  The  un- 
-disputed  evidence  is  that  on  the  day  of  the 
tragic  accident,  and  for  a  week  or  more  pre- 
viously, there  was  a  hole,  some  3  feet  in 
length  and  from  12  to  15  inches  in  width, 
in  one  of  the  footwalks  of  the  bridge  in 
•question.  The  witnesses  concur  in  the  state- 
ment that  the  hole  was  large  enough  for  a 
man  to  pass  through,  and  that  the  general 
-condition  of  the  bridge  was  very  bad.  A 
sergeant  of  police  testified  that  this  condi- 
tion had  been  reported  to  the  .proper  au- 
thorities. The  child  was  drowned,  in  all 
probability,  about  noon.  His  body  was  re- 
covered early  in  the  evening  of  the  same 
•day.  It  was  found  immediately  beneath  the 
hole  in  the  bridge.  The  water  was  shallow 
and  stagnant,  and  the  mud  beneath  was  soft 
and  deep.  One  of  the  ^vitnesses  said:  **When 
we  pulled  that  boy  up,  mud  and  everything 
-came  up.  The  child  was  underneath  the 
mud."  The  witnesses  testified  to  bruises  and 
outs  on  the  body  that  might  have  been  read- 
ily produced  by  a  fall  through  the  hole  in 
the  bridge.  Several  of  them  testified  to 
seeming  flesh  marks  on  a  large  nail  or  spike 
which  was  on  the  inner  edge  of  the  hole. 
All  the  circumstances  point  to  the  conclu- 
siou  that  the  child  fell  through  the  bridge. 
The  stagnant  condition  of  the  water  and 
tlie  deep  mud  repel  the  inference  that  the 
child  fell  in  the  canal  at  some  other  point 
■and  was  borne  by  current  or  struggled 
through  the  mud  and  water  to  the  place  be- 
neath the  bridge  where  the  body  was  found. 
Falling  through  the  hole^  the  impetus  of  the 
^6  L.  R.  At 


descent  would  naturally  bury  the  body  in 
the  ooze  beneath.  There  is  no  circumstance 
suggesting  that  the  boy  met  with  violence 
when  he  was  returning  home  from  school  on 
tliat  bright  day  in  Jtme.  We  are  of  opinion 
that  the  finding  of  the  jury  that  ihe  boy  fell 
through  the  hole  in  the  bridge  is  sustained 
by  the  evidence.  There  was  no  plea  of  con- 
tributory negligence.  If  defendant  desired 
to  show  that  the  child  was  of  exceptional 
capacity  and  maturity  the  matter  s&ould 
have  been  pleaded  in  the  answer.  Wester- 
field  V.  Levis  Bros,  43  La.  Ann.  69,  9  So.  52. 
The  boy  was  between  eight  and  nine  years  of 
age.  There  is  no  evidence  whatever  tending 
to  show  how  the  accident  happened,  and 
there  is  no  sufficient  proof  that  the  boy 
knew  of  the  existence  of  the  hole.  He 
crossed  the  bridge  a  number  of  times,  but 
usually  with  his  elder  brother,  and  they 
may  have  used  the  other  footwalk  or  the 
driveway  in  the  center.  It  was  a  question 
of  fact  for  the  jury  to  determine,  consider- 
ing his  maturity  and  capacity  and  the  cir- 
cumstances of  the  case,  whether  he  was 
guilty  of  negligence  in  not  seeing  and  avoid- 
ing the  danger.  43  La.  Ann.  69,  9  So.  55,  and 
cases  therein  cited.  Even  an  adult  has  the 
right  to  presume  that  a  public  passageway 
is  safe,  and  is  not  negligent  for  not  looking 
for  an  unlawful  obstruction.  See  Beadi, 
Contrib.  Neg.  9  36. 

It  needs  no  extended  citation  df  authori- 
ties to  show  that  the  city  owed  to  the  public 
the  duty  of  keeping  the  bridge  in  a  safe  con- 
dition, and  is  liable  for  special  injuries  re- 
sulting from  n^lect  to  perform  this  duty. 
2  DilL  Mun.  Corp.  3d  ed.  §  1017,  p.  1036. 
The  ruinous  condition  of  the  bridge  was 
notorious,  and  it  was  a  trap  for  the  un- 
wary. 

The  verdict  is  not  assailed  as  excessive 
in  amount. 

It  is  therefore  ordered,  adjudged,  amd  de- 
creed that  the  judgment  appealed  from  he 
affirmed,  defendant  and  appellant  to  pay 
costs  of  appeal. 

Petition  for  rehearing  denied  May  11, 
1904. 


Peter  WARNER,  Appt., 

V, 

B.  H.  TALBOT  et  aZ. 
1112  La.  817.) 

*1.    In  a  elvll  action  to  recover  actual 
danftaa^a  for  abuse  and  ill  treatment 

Inflicted   in  an  effort  to  extort  Information 
from  one  suspected  of  having  committed  a 

*Headnotes  by  Monrok,  J. 

Note. — For  a  similar  case  to  this  series  as  to 
liability   of   i>er8ons   taking  another   from   his 
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crliB€,  e-vldence  as  to  the  facts  connected  with 
such  aapposed  crime,  aaid  to  have  been  com- 
mitted flye  days  prior  to  the  abuse  and  111 
treatment  complained  of,  is  inadmissible 
either  by  way  of  Justification  or  In  mitigation 
of  the  damages  claimed. 

a.  Im  m  civil  emme,  iprhere  there  la  no 
^rell->fo«nded  complaint  of  the  exdn- 
■lom  of  evidence.  It  becomes  Immaterial, 
on  the  appeal*  whether  the  charge  of  the  trial 
jndge  was  right  or  wrong,  since  It  Is  the 
duty  and  privilege  of  this  court  to  apply  the 
la.w,  according  to  its  understanding  thereof, 
and  regardless  of  what  the  trial  judge  may 
have  charged,  to  the  facts  as  disclosed  by  the 
record. 

3.  "Where  a  number  of  eltiaena  vrlth- 
o«t  'vrarrant  of  lavr  talce  into  the 
-vrooda  a  yonnv  ntan  -vrhoni  they  ava- 
peet  of  having  committed  the  crime  of  arson, 
4ind  who  Is,  at  the  time,  in  attendance  upon 
the  grand  jury,  and  there  abuse  and  III  treat 
him  for  a  number  of  hours,  and  place  a  rope 
aroimd  his  neck  and  threaten  to  hang,  and 
jnake  a  demonstration  of  hanging,  him,  all 
with  a  yfew  of  extorting  from  him  a  con- 
fession of  the  crime  or  an  accusation  against 
some  other  person,  a  verdict  of  $500  as  dam- 
ages for  mental  anguish,  terror,  and  distress 
la  Insufficient,  even  though  nothing  be  claimed 
on  account  of  damage  to  reputation,  and  noth- 
ing be  proved  in  the  way  of  pecuniary  loss, 
and  the  amount  allowed  will  be  increased. 

(December  14,  1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
ish of  Winn  in  his  favor  for  a  less  amount 
than  he  claimed  in  an  action  brought  to  re- 
cover damages  for  alleged  assault  and  mal- 
treatment.   Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

MeB9n,  Hiidsoa,  Potta,  ft  Bemateia, 
ioT  appellant: 

Rvery  act  whatever  of  man  which  causes 
damage  to  another  obliges .  him  by  whose 
fault  it  happens  to  repair  it. 

Bev.  €iv~  Code,  2316. 

A  criminal  conspiracy  consists  of  a  com- 
hination  between  two  or  more  persons  for 
the  purpose  of  accomplishing  a  criminal  or 
unlawful  object,  or  an  object  neither  crim- 
inal nor  unlawful  l^  unlawful  means ;  or,  as 
it  haa  been  more  concisely  expressed,  "the 
combination  of  two  or  more  persons  to  do 
something  unlawful,  either  as  a  means  or  as 
an  ultimate  end." 

State  V.  Slute,  106  La.  184,  30  3o.  298; 
4  £nc.  PI.  k  Pr.  pp.  823-833. 

Where  a  tort  is  perpetrated  through  the 
instrumentality  of  a  combination  or  conspir- 
acy, the  parly  wronged  and  injured  may 
look  beyond  the  actual  participants  in  com- 
mitting tbe  injury,  and  join  with  them  as 


defendants  all  who  co-operated  in,  or  ad- 
vised, or  assisted  in  the  accomplishment  of, 
the  common  design;  for  cotrespassers  are 
bound  in  eolido. 

Eenian  v.  Humble,  61  La.  Ann.  389,  25 
So.  431;  Cooley,  Torts,  pp.  125,  127,  133. 

Damages  in  cases  of  assault  include  the 
humiliation  and  the  mental  and  bodily  suf- 
fering. 

Caspar  y.  Prosdame,  46  La.  Ann.  38,  14 
So.  317. 

Damages  may  be  assessed  without  calcu- 
lating altogether  on  the  pecuniary  loss  or 
the  privation  or  pecuniary  gain  to  a  party. 
Injury  to  one's  feelings  is  a  legitimate 
ground  for  action. 

Mohrman  v.  Ohee,  17  La.'  Ann.  64;  Bon- 
nin  V.  Elliott,  19  La.  Ann.  322;  Dufort  t. 
AJbadie,  23  La.  Ann.  280;  Williama  v.  Mo- 
Manus,  38  La.  Ann.  162,  68  Am.  Rep.  171; 
Chuice  y.  Harvey,  14  La.  198 ;  Miller  y.  Hot- 
stein,  16  La.  389. 

Provocation,  to  avail  defendant  in  mitiga- 
tion of  damages,  must  be  shown  to  be  so  re- 
cent as  to  induce  a  presumption  that  the 
violence  was  committed  under  the  immediate 
influence  of  the  passion  thus  wrongfully  ex- 
cited by  the  plaintiff. 

2  Greenl.  £v.  f  03 ;  Ooldemith  v.  Joy,  61 
Vt.  488,  4  L.  R.  A.  500,  16  Am.  St.  Rep.  923, 
17  Atl.  1010. 

Mere  provocation  which  does  not  in  law 
amount  to  justification  cannot  mitigate  ac- 
tual or  compensatory  damages  for  assault 
and  the  infliction  of  personal  injuries. 

Goldemith  y.  Joy,  61  Vt.  488,  4  L.  R.  A. 
500,  15  Am.  St.  Rep.  923,  17  Atl.  1010. 

If  a  person  has  no  character,  or  even  a 
bad  character,  he  has  a  right  to  be  let  alone, 
— ^to  inununity  from  personal  attacks  and 
assaults.  It  is  a  personal  right  independent 
oi  character. 

Caspar  v.  Prosdame,  46  La.  Ann.  38,  14 
So.  317. 

In  an  action  of  this  diaracfcer  the  only 
possible  defense  is  either  a  denial  or  a  justi- 
fication. 

Rev.  Stat.  3640;  Hatrry  y.  Constantin,  14 
La.  Ann.  796 ;  State  r.  Buiman,  16  La.  Ann. 
166 ;  Siauh  v.  Van  Benthuysen,  36  La.  Ann. 
469. 

There  is  no  so^  thing  in  law  as  a  half- 
way justification. 

Townshend,  Libel  &  Slander,  2d  ed.  f  213» 
and  notes;  Williame  y.  MoManue,  88  La. 
Ann.  162,  68  Am.  Rep.  171. 

Meesre.  Kidd  ft  Wallace  also  for  ap- 
pellant. 


home  at  night,  tylncr  him  to  a  tree,  and  beating 
blm,  and  then  ordering  him  to  leave  the  county, 
incIndioK  the  question  of  the  amount  of  damages 
recoverable  therefor,  see  Morgan  v.  Kendall,  9 
66  U  R.  A. 


L.  B.  A.  446,  with  note  on  the  questloD  of  civil 
action  for  assault 

For  a  case  as  to  penalty  for  beating  persons  by 
white  caps,  see  Hobba  v.  State,  18  L.  R.  A.  774. 
22 
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Messrs.  Price  ft  Roberts  and  Grlsk; 
ft  Mathews,  for  appellees: 

A  private  citizen  may  arrest  an  individ- 
ual in  good  faith  for  having  committed*^  a 
treason  or  felony. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  885; 
Cooley,  Torts,  2d  ed.  201,  202;  Newell,  Mali- 
cious Prosecution,  176. 

It  is  not  false  imprisonment  where  an  ar-. 
rest  is  made  without  a  warrant,  if  it  can  be 
shown  that  a  felony  has  actually  been  com- 
mitted and  there  is  reasonable  ground  for 
suspecting  that  the  party  arrested  had  com- 
mitted the  felony. 

2  Am.  &  iSng.  Enc.  Law,  2d  ed.  p.  886; 
Cooley,  Torts,  2d  ed.  201,  202,  209. 

Where  one  man  commits  a  wrong  or  does 
an  injury  to  another,  and  the  injured  party 
also  commits  a  wrong  upon  him,  resulting 
from  the  wrong  committed  by  the  wrong- 
doer, neither  party  has  any  right  to  dam- 
ages. 

Sutherland,  Damages,  If  151,  p.  291; 
Bankston  v.  Folks,  38  La.  Ann.  267;  Dawd 
v.  Aaronson,  105  La.  347,  29  So.  895. 

A  person  seeking  damages  should  come 
into  court  with  clean  hands. 

MoMaster  v.  Beok'icith,  2  La.  331;  Bcu- 
lard  v.  Calhoun,  1^  La.  Ann.  445;  Prude  v. 
Sebastian,  107  La.  64,  31  So.  764. 

Possible,  or  even  probable,  damages  are 
too  remote,  and  cannot  be  recovered. 

8  Am.  &  Eng.  Enc.  Law,  p.  616. 

If  the  conspiracy  is  not  established,  or  if 
it  is  not  shown  that  all  of  the  parties  con- 
federated together  for  the  purpose  of  doing 
the  unlawful  act,  then,  in  the  event  some 
unlawful  act  was  done,  none  of  the  parties 
could  be  held  in  damages  except  those  who 
participated  in  the  cause  of  damage. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  872- 
874. 

Any  circumstance  competent  as  evidence 
to  reduce  the  damages  may  be  proved  on  the 
trial  for  that  purpose. 

Marsh  v.  MoPherson,  105  U.  S.  709,  26  L. 
ed.  1139;  Sutherland,  Damages,  2d  ed.  291; 
Rphison  v.  Rupert,  23  Pa.  523;  David  v. 
Aaronson,  105  La.  347,  29  So.  895. 

Mitigation  of  damages  frequently  results 
from  the  fuller  proof  of  the  res  gesUs,  or 
the  disclosure  of  some  peculiar  or  exception- 
al features  pertaining  to  the  particular  case, 
making  it  apparent  that  the  plaintiff's  in- 
jury is  less  than  it  otherwise  would  appear 
to  be,  or  that  defendant  is  less  culpable. 

Byers  v.  Homer,  47  Md.  23;  Sutherland, 
Damages,  2d  ed.  309,  II  159 ;  Prude  v.  Sebas- 
tian, 107  La.  64,  31  So.  764 ;  Caspar  v.  Pros- 
dame,  46  La.  Ann.  38,  14  So.  317;  Hitch- 
cock y.  North,  5  Rob.  (La.)  328,  39  Am. 
]>ec.  540;  David  v.  Aaronson^  105  La.  347, 
29  So.  895. 

Plaintiff  was  held  only  about  six  hours 
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or  less,  and  the  verdict,  even  if  the  court 
should  conclude  plaintiff  had  the  right  to 
recover,  is  excessive  under  the  drcomstanoea 
surrounding  this  case. 

Ball  V.  Harrigan,  47  N.  Y.  S.  R.  384,  19 
N.  Y.  Supp.  913;  Brosde  y.  SanderBon,  86 
Wis.  368,  57  N.  W.  49;  Henderson  t.  Mo- 
Reynolds,  38  N.  Y.  S.  R.  734,  14  N.  Y. 
Supp.  351:  Miller  v.  Ashcraft,  98  Ky.  314, 
32  S.  W.  1085 ;  Ogg  v.  Murdock,  25  W.  Va, 
139. 

Messrs,  Olayton  ft  Hawtkom  and  "W^ 
B.  Jose*  also  for  appellees. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  alleges  that  he  recently  resided^ 
and  was  engaged  in  the  livery-stable  busi- 
ness, at  Dodson,  in  the  parish  of  Winn; 
that  the  business  was  prosperous,  and  that- 
he  conducted  himself  in  an  orderly  and 
peaceable  manner;  that  upon  July  1  and  2^ 
1902,  the  defendants,  whom  he  names*  (48  in 
number),  conspiring  together  for  that  pur- 
pose, inflicted  upon  him  certain  injuries,  the- 
particulars  of  which  are  set  forth  as  fol- 
lows : 

'*That,  in  pursuance  of  a  common  design^ 
purpose,  and  conspiracy  agreed  upon  and 
formulated  by  said  defendants,  the  said  de- 
fendants,  violently,   forcibly,  without  war- 
rant of  law,  with  force  and  arms,  and  in  di- 
rect violation  of  the  criminal  statutes  of  the- 
state,  assaulted,  arrested,  and  detained  your 
petitioner,    marched    him,    by    force    and 
threats,  into  a  lone  forest,  unfrequented  by 
civilized  man,  where  he  was  by  said  defend- 
ants threatened,  violently  abused,  ill  treated^ 
wronged,  kicked,  cuffed,  and  assaulted,  bjr 
being  struck  on  the  head  and  body  with  a 
loaded  pistol,  and  in  other  ways;  and,  final- 
ly, after  being  subjected  to  the  most  widced 
and  cruel  outrages,  the  said  defendants  tied 
a  rope  around  your  petitioner's  neck,  threw 
one  end  thereof  over  the  limb  of  a  forest 
tree,  and,  by  pulling  thereon,  petitioner  was- 
painfully  drawn  from  the  ground  and  sus- 
pended in  the  air,  where  he  was  allowed  to- 
remain  until  life  was  almost  extinct  before 
being  released.     That  this  hanging  process 
was  several  times  repeated  and  inflicted  up- 
on   petitioner  by  defendants,   in    different 
places,  and,  when  finally  released  he  was 
peremptorily  ordered  by  said  defendants  to 
leave  his  familyj  his  home,  and  business,  and 
the  state  of  Louisiana,  and  never  to  return, 
under  penalty  of  immediate    .    .    .    death. 
Petitioner  avers  that  all  such  wrongful,  tor- 
tious, widced,  and  outrageous  acts  of  said 
defendants  were  d<me  with  a  common  pur- 
pose and  intent,  in  pursuance  of  a  common 
plan  and  idea,  and  in  consequence  »f  a  con- 
spiracy   deliberately,    wickedly,    and    felo- 
niously entered  into  between  all  of  said  de- 


1968. 


Wabhsr  y.  Talbot. 


839 


fendADtSy  and  that  they  are  all  bound  in 
solido  for  tlie  acts  of  each  other,  and  for 
the  damages  caused  by  the  acts  of  any  one 
or  all  of  the  respective  coconspirators.  Pe- 
titioner avers  that,  in  ocMisequenoe  of  the 
outrages  and  threats  and  the  number  of  said 
defendant  conspirators,  he  has  been  forced, 
throu^  fear  of  his  life,  to  abandon  his  busi* 
nesfi,  bis  house,  and  his  family,  and  to  seek 
refuge  in  different  parts  of  the  state;  that 
he  is  afraid  either  to  return  to  his  home  and 
his  family,  or  to  let  his  present  residence 
be  known  to  said  defendants.  He  avers  that 
his  business  has  been  completely  broken  up 
by  said  defendants,  that  he  has  suffered 
^reat  bodily  pain  and  mental  agony,'  and 
is  entitled  to  reparation  therefor." 

He  demaada  $3,000  for  damage  to  his 
•business,  $5,000  for  damage  to  his  reputa- 
tion, and  $22,000  for  physical  and  mental 
suffering. 

Exceptions  of  "no  cause  of  action"  and 
"vagueness"  were  filed  on  behalf  of  all  the 
defendants,  and  were  overruled.  The  de- 
fendants Thomas  Walker,  William  Anders, 
William  IMllaxd,  D.  E.  Gaar,  William 
Radeseidi,  £.  M.  Warren,  Thomas  Montgom- 
ery, Silas  Wasson,  H.  Hall,  J.  T.  Payne,  and 
Alonxo  Lee  tben  filed  a  general  denial.  Joel 
Smith,  J.  W.  Gaar,  P.  E.  Orisham,  A.  Smith, 
Thomas  Anders,  George  Anders,  J.  G.  Smith, 
M.  Dillard,  T.  L.  Jones,  G.  R.  Jones,  W.  M. 
Preston,  W.  H.  Mann,  Thomas  Busby,  Lee 
Busby,  J.  R.  Sykes,  P.  F.  Smith,  William 
Terral,  F.  F.  Walker,  H.  £.  Walker,  L. 
Anders,  S.  S.  Gentry,  Fox  Deloney,  John 
Deloney,  and  R.  E.  Hughes,  by  way  of  an- 
swer, after  denyii^  the  allegations  of  the 
petiti<m,  save  as  admitted,  allege,  in  sub- 
stance, that  about  the  26th  of  June,  1902, 
a  number  of  buildings  in  the  town  of  Dodson 
were  destroyed  by  a  fire,  which  was  general- 
ly believed  to  have  been  of  incendary  ori- 
gin, and  that,  as  citizens  of  the  town  and 
nei^borhood,  they  determined  to  make  an 
investigation,  and,  with  that  end  in  view, 
ooavened  in  mass  meeting.  They  aver  that 
there  was  no  intention  to  injure  anyime  or 
to  violate  the  law,  and  they  specially  deny 
that  they  did  so.  John  Terral,  B.  H.  Tal- 
bot, Z.  T.  Faith,  Mike  Gaar,  B.  M.  Stovall, 
J.  A.  Dean,  Jule  Waters,  J.  R.  Lee,  and  J. 
B.  Milam  amplify  the  defense  as  set  up  in 
the  foregoing  answers,  as  follows:  ''That 
the  citizens  of  Dodson  came  together  in  mass 
meeting,  and  decided  and  resolved  to  in- 
vestigate the  origin  of  the  fire  and  to  get 
all  the  ]nformati<m  that  could  be  obtained 
for  the  purpose  of  prosecuting  the  guilty 
parties,  lliat  the  defendants  herein  at  once 
proceeded  to  investigate  the  matter  and  get 
up  nidence,  and  in  the  course  of  the  in- 
vestigations were  led  to  believe  from  the 
facts  ascertained,  and  from  the  previous  char- 
ge U  R.  A. 


acter  and  reputation  of  the  plaintiff  and  of 
Ed.  Warner  and  Rube  Brown,  that  they  were 
the  guilty  parties,  and  that  they  were  in  a 
conspiracy  to  do  the  burning,  and  that  they 
thought  it  best  to  interview  those  parties, 
separate  and  apart  from  each  other,  before 
they  had  time  to  concoct  a  scheme  or  tale 
for  defense,  and  before  they  were  arrested 
and  put  in  jail  together.  That  defendants 
proceeded  to  interview  these  plaintiffs  sep- 
arately and  apart,  and  for  that  purpose  they 
placed  Rube  Brown  and  Pete  Warner  under 
temporary  restraint,  and  that  Ed.  Warner 
was  not  found,  but  came  up  afterwards,  and 
was  also  put  under  temporary  restraint. 
That  these  parties  were  all  questioned,  and 
that  Pete  Warner,  in  the  presence  of  plain- 
tiff, adcnowledged  that  Rube  Brown  told 
him  that  he  was  going  to  bum  the  town, 
and  that  Rube  Brown  also  told  him,  after 
the  fire,  that  'we  got  some  of  the  damned 
old  shacks.'  This  statement  was  repeated 
to  Rube  Brown  in  the  presence  of  the  other 
plaintiffs,  and  Rube  Brown  did  not  deny  it, 
but  simply  said,  'Tell  it  all,  Pete,'  or  words 
to  that  effect.  Defendants  deny  that  they 
inflicted  any  cruel  treatment  upon  plain- 
tiff, or  that  they  swung  him  up  to  a  limb, 
or  that  he  was  in  any  way  hurt  or  injured, 
and  aver  that  they  had  no  intention  to  do 
him  bodily  harm,  but  that  they  were  zeal- 
ous and  honest  in  their  investigations,  as 
law-abiding  citizens,  and  that  they  acted,  as 
the  emergency  demanded,  to  save  the  burn- 
ing of  the  balance  of  the  town,  as  they  be- 
lieved, and  to  ascertain  the  origin  of  tho 
fire,  and  kept  plaintiff  in  temporary  re- 
straint in  the  course  of  their  investigations^ 
believing,  in  good  faith,  that  he  and  the 
other  two  parties  were  connected  with  tho 
fire  in  a  guilty  way.  That,  when  the  inves- 
tigation was  over,  defendants  told  the  plain- 
tiff and  the  other  two  parties  that  they 
would  have  to  turn  them  over  to  the  cheers 
of  the  law,  to  which  proposition  Ed.  War- 
ner, the  spokesman  of  the  three,  suggested, 
in  the  presence  of  Pete  Warner  and  Rube 
Brown,  that  all  three  of  them  would  leave 
the  community  rather  than  be  put  in  jail, 
to  which  suggestion  defendants  assented, 
and  they  did  leave  the  parish  for  a  time. 
Defendants  deny  that  plaintiff  had  a  good 
reputation  in  the  community  before  or  after 
the  fire,  but  allege  that  his  reputation  was 
not  good,  and  defendants  specially  deny  that 
plaintiff's  character  or  reputation  was  in- 
jured by  them." 

It  may  be  stated  in  this  connection  that 
separate  suits  for  damages  were  filed  by  Ed. 
Warner  and  the  plaintiff,  and  that  the  tes- 
timony taken  seems  to  have  been  used  indif- 
ferently in  either  case.  This  intimate  rela- 
tion between  the  two  suits  \\tI1  perhaps  ex- 
plain some  peculiarities  in  the  language  of 
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tlie  answer  from  which  the  foregoing  excerpt 
is  taken. 

The  case  was  tried  before  a  jury,  which 
brought  in  a  verdict  for  plaintiff  in  the  sum 
of  $500,  and,  the  same  having  been  made 
the  judgment  of  the  court  (save  that  the 
name  of  Thomas  Anders,  one  of  the  defend- 
ants, has  been  omitted  from  such  judg- 
ment), the  plaintiff  has  appealed,  and  now 
prays  that  he  be  awarded  a  larger  amount, 
whilst  the  defendants  answer  the  appeal, 
and  pray  that  plaintiff's  demand  be  reject- 
ed or  the  case  remanded. 

During  the  trial  the  plaintiff  consented  to 
a  nonsuit  as  to  the  damages  alleged  to  have 
been  sustained  by  reason  of  injury  to  his 
character,  and  the  evidence  adduced  shows 
that  the  business  in  which  he  was  engaged 
belonged  to  his  brother,  from  whom  he  re- 
ceived one  half  of  the  profits  in  lieu  of 
wages. 

A  large  number  of  witnesses  were  exam- 
ined, and  on  some  pmnts  there  is  ocmfiict 
of  testimony.  The  facts  Which  we  regard 
as  indisputably  established  are  ae  follows: 

Ed.,  Morgan,  and  Pete  Warner  are  broth- 
ers, and,  at  the  date  of  the  occurrences  out 
of  which  this  litigation  arises,  were  about 
twenty-eighty  twenty-three,  and  twenty-two 
years  old,  respectively.  They  are  members 
of  a  large  family,  were  bom  and  reared  in 
the  parish  of  Winn,  and  have  had  few  ad- 
vantages in  the  way  of  education.  In  No- 
vember, 1901,  Ed.  Warner  established  him- 
self in  the  livery-stable  business  in  the  little 
village  of  Dodson,  a  place  of,  at  most,  a 
few  hundred  inhabitants,  situated  on  the 
railroad  some  10  or  12  miles  distant  from 
Winnfield,  the  parish  seat  of  Winn  parish. 
His  stock  in  trade  consisted  of  about  ten 
horses  and  half  a  dosen  vehicles,  the  whole 
worth,  perhaps,  $1,000;  and  he  employed 
his  brother  Pete  and  one  Jim  Sherrod  to 
assist  him,  his  brother  Morgan  being  em- 
ployed in  a  sawmill  in  the  neighborhood, 
and  the  three  brothers,  together  witii  Rube 
Brown,  a  young  man  from  the  parish  of 
Bienville,  who  was  engaged,  near  Winn- 
field, in  get^ng  out  cross-ties,  living  in  a 
house  presided  over  by  the  mother  of  the 
Warners,  and  which  also  sheltered  their 
^unt  and  younger  sister.  On  the  evening  of 
June  25,  1902,  a  fire  supposed  to  have  been 
of  incendiary  origin  broke  out  in  Dodson, 
and  destroyed  some  8  or  10  buildings,  in- 
cluding that  in  which  Warner  kept  his  sta- 
ble. Upon  July  1st  following,  the  grand 
jury  was  in  session  at  Winnfield,  and  Pete 
Warner  went  there  in  obedience  to  a  sum- 
mons from  that  body.  His  brother  Ed.  was 
at  that  time  driving  a  patron  through  the 
country,  and  did  not  return  home  until  late 
in  the  afternoon;  Morgan  Warner  was  en- 
gaged hi  his  usual  work  at  the  sawmill; 
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Brown  was  engaged  in  his  usual  work; 
and  Sherrod,  as  usual,  was  in  charge  of 
the  stable.  That  being  the  situation,  the 
defendants,  with  the  exception  of  L.  Anders, 
Wm.  Anders,  Wm.  Dillard,  H.  Hall,  A.  Lee, 
W.  H.  Afann, '  Thomas  Montgomery,  Thomas 
Walker,  E.  M.  Warren,  and  Silas  Wasson, 
together  with  some  other  persons  who  have 
not  been  sued,  assembled  in  Dodson,  and, 
after  consultation,  subscribed  to  an  instru* 
ment,  in  writing,  as  follows: 

"We,  the  citizens  of  Dodson  and  the  sur- 
rounding community,  have  reason  to  believe 
that  our  interest  is  endangered,  and  we, 
as  a  town,  are  any  time  liable  to  be  de- 
stroyed by  fire  caused  or  statted  by  an  in- 
cendiary. We  therefore  have  met,  and  each 
of  us  whose  signature  appears  below  pledge 
ourselves  to  keep  secret,  as  near  as  possible,- 
all  facts  which  might  destroy  the  intention 
of  said  meeting.  We  further  agree  to  stand 
together  as  a  body  of  law-abiding  citizens  in 
protecting  the  interest  of  our  town.  We 
further  agree,  and  do  ask  our  citizens  as 
undersigned,  to  take  such  steps  as  may  be 
necessary  to  the  investigation  of  the  recent 
fire  in  the  town.  We  each  of  us  solemnly 
afilrm  that  he  will  not  talk  to  anyone  whose 
signature  does  [not]  appear  below*" 

When  this  instrument  had  been  signed,  or 
before,  the  chairman,  by  the  authority  of 
the  meeting,  appointed  five  committees, 
whose  duty  it  was  made  to  take  cfaaige  of 
and  interview  the  three  Warners,  Brown, 
and  Sherrod,  one  committee  being  asaigiied 
to  each  of  the  five  persons  thus  mentioned. 

The  oommittees  so  appointed  acted 
promptly,  and  in  aooordance  with  the  same 
general  idea  as  to  the  function  that  they 
were  to  discharge.  "Bill  Terral,  Bedden 
S^^ces,  Bob  Hughes,  and  Lee  Buaby^  waited 
OB  Morgan  Warner  at  the  mill  at  whidi  he 
was  working,  informed  him  that  he  waa  un- 
der arrest,  remained  with  him,  without  per* 
mitting  him  to  get  out  of  their  sights  until 
the  whistle  blew  to  stop  work,  refaind  to 
permit  him  to  go  home  to  ehange  his  eloth- 
ing,  carried  or  escorted  him  to  Dodson,  and 
kept  him  under  guard  until  about  10  o'eloek 
at  night.  Preston  and  one  of  the  Terrals 
"arrested**  Jim  Sherrod  at  about  2  o'clock 
in  the  afternoon,  and  held  him  under  guard 
until  alter  sunset,  going  with  him  to  the 
poetofHce  in  order  that  he  might  mail  a  let- 
ter, and  later,  to  the  stable  that  he  might 
feed  the  stock,  but  never  losing  sight  of  him. 
Talbot,  Faith,  Dean,  Waters,  Stovall,  John 
Terral,  and  Mike  Graar  boarded  the  train  for 
Winnfield  in  search  of  Pete  Warner,  and 
also  of  Ed.  Warner,  whose  whereabouts  were 
unknown  to  them.  They  found  Pete  wait- 
ing to  be  called  before  the  grand  juiy,  but 
they  informed  him  that  they  wanted  him  to 
go  with  them  to  Dodson,  and  he  consented  to 
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go,  though,  as  he  nMked  to  the  train,  one 
of  them  walked  on  either  side  and  held  one 
of  his  arms.  Stovall  in  the  meanwhile 
bought  a  rope,  wfaidi  Tsrral  afterwards  car- 
ried in  a  dosed  umbrella.  On  the  way  back 
the  plaintiff  was  guarded,  without  ostenta- 
tion, but  when  the  train  reached  a  station 
some  distance  short  of  Dodson  he  was  per- 
emptorily ordered  to  get  off,  and,  with  the 
defendants  holding  his  arms  as  before,  he 
was  mardied  in  the  direction  of  the  woods, 
where  he  was  inf<»med,  with  a  display  of 
pistols  and  the  use  of  harsh  and  abusive 
language,  that  he  was  to  be  hanged,  and  he 
was  moved  about  in  search  of  a  tree  that 
might  answer  the  purpose  of  a  gallows. 
When  the  tree  was  found,  a  pistol  was 
brought  to  bear  on  him,  his  collar  and  neck- 
tie were  torn  off,  a  noose,  which  had  been 
made  at  one  end  of  the  rope,  was  thrown 
around  his  neck,  and,  he  says,  the  other  end 
of  the  rope  was  thrown  over  the  limb  of  the 
tree,  and  that  he  was  drawn  up  in  the  air. 
The  defendants  deny  that  the  rope  was 
thrown  over  the  limb  of  the  tree,  or  that  it 
was  drawn  uncomfortably  tight  on  plain- 
tiff's neck,  and  we  will  pass  that  question 
for  the  present.  The  plaintiff  was  then  or- 
dered to  tell  what  he  knew  about  the  fire, 
and,  upon  his  answering  that  he  knew  noth- 
ing^  he  was  told  that  he  lied,  and  that  his 
captors  would  break  his  neck,  shoot  out  his 
brains,  etc.,  unless  he  told  what  he  had  said 
that  he  did  know.  He  was  then  led  aside  by 
the  rope,  which  was  still  encircling  his  neck, 
for  a  private  interview  with  one  or  two  of 
the  defendants,  and,  the  interview  not  prov- 
ing altogether  satisfactory  to  them,  the 
liatigSng  demonstration  was  repeated.  The 
defendants,  at  least  the  active  participants 
in  the  mistreatment  of  the  plaintiff,  have 
testified  that  they  had  agreed  that  they 
would  scare  him  by  threatening  to  hang 
him  or  otherwise,  but  that  it  was  not 
their  intention  to  do  him  any  serious  injury. 
They,  however,  concur  in  stating  that  their 
demonstrations  were  to  be  given  such  an  ap- 
pearance of  reality  as  to  convince  the  plain- 
tiff that  they  were  exactly  what  they  ap- 
peared to  be,  and  it  is  generally  conceded 
that  they  produced  that  effect. 

Thus  the  witness  Dean,  referred  to  by  the 
plaintiff,  is  interrogated,  and  answers  as 
follows: 

Q.  That  bluff  was  to  be  sufficiently  strong 
and  convincing  to  bring  forth  results,  was 
it  not! 

A,  We  just  wanted  him  to  tell  what  he 


Q,  You  didn't  expect  to  accomplish  any- 
thing by  playing  with  him? 

A.  Without  hurting  him. 
60  L.  R.  A. 


Q.  Repeat  the  question,  Mr.  Stenographer 
(which  was  done). 
A,  We  did  not  play  with  him. 

The  witness  Talbot,  also  referred  to  by 
plaintiff,  is  interrc^ted,  and  answers  as 
follows: 

Q,  Did  you  give  him  time  to  pray, — 
to  meet  his  Maker? 

A,  Tes,  I  told  him  that  if  he  wanted 
to  do  anything  of  that  sort  he  could  do 

Dw.        ... 

Q,  Well,  you  all  were  very  much  in  ear- 
nest in  what  you  were  doing  down  there? 

A.  We  felt  that  way. 

Q.  You  didn't  try  to  create  the  impres- 
sion that  it  was  a  joke? 

A.  No,  sir. 

Q.  You  tried  to  make  these  boys  believe 
that  you  were  going  to  hang  them  if  they 
didn't  tell  ? 

^L.     XcB.      •      •      • 

Q,  What  was  the  purpose,  Doctor,  in  ty- 
ing the  ropes  around  the  necks  of  these  two 
boys?' 

A.  Why  it  was  to  get  them  to  tell  what 
they  knew  about  the  fire. 

Q,  Do  you  mean  that  it  was  to  force  them, 
through  fear  of  being  hung,  to  tell  what 
they  knew? 

A.  Well,  we  didn't  intend  to  hang  them. 

Q,  Doctor,  I  understood  you  to  say,  be- 
fore, that  you  didn't  intend  to  do  that,  but 
the  question  I  now  ask  you  [is] ,  if  your  pur- 
pose, in  tying  the  ropes  around  their  necks, 
was  not  to  compel  them,  through  fear  of 
being  himg  to  tell  what  they  knew  about 
the  fire  at  Dodson? 

A,  Why,  of  course  that  was   it.     .     .     . 

Q.  Your  manner  and  language  toward 
these  parties,  when  you  held  tliem  imder 
arrest,  vas  very  determined  and  very  rougli 
and  veiy  abusive,  in  order  to  make  them 
l>elieve  that  you  intended  to  do  them  some 
great  harm  if  they  did  not  confess  to  you 
what  you  desired  or  believed  that  they  had 
knowledge  of? 

A.  I  didn't  say  it  was  rough;  of  course, 
it  was  determined. 

Q.  Was  it  violent, — apparently,  I  mean? 

A.  It  might  have  appeared  that  way  to 
them. 

Q.  Suppose  one  of  the  boys  had  resisted 
or  drawn  a  weapon,  would  you  h&ve  used 
yours? 

A,  That  is  an  opinion,  now;  I  couldn't 
say.  If  I  thought  he  intended  to  use  his, 
I  would  have  used  mine.  .  .  •  (After 
an  interval,  and  on  redirect  examination.) 
I  would  like  to  explain  to  the  jury  that  had 
these  parties  attempted  to  liberate  them- 
selves, why  I  would  not  have  felt  justified  in 
shooting  one  of  them,  but  I  meant  to  hare 
said  yesterday,  as  a  matter  of  fleU-defenBe, 
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that,  had  they  attempted  to  use  a  weapon 
on  me,  I  most  certainly  would  have  done  the 
best  1  could  on  them. 

After  the  second  hanging  demonstration, 
the  plaintiff,  who  testifies  that  he  did  not 
desire  any  further  experience  of  that  kind, 
stated  that  Rube  Brown  had  told  him  "that 
he  was  going  to  bum  the  town,  and  that  he 
liad  burned  a  few  of  the  damned  old 
shacks,"  and,  being  confronted  with  Brown, 
who  was  also  held  by  a  rope,  he  or  someone 
olse  informed  Brown  that  the  statement  had 
been  made,  and  the  latter  said,  "Why  don't 
YOU  tell  the  whole  story?"  or  something  to 
that  effect.  Brown's  case  is  not  before  us, 
nor  is  that  of  Ed.  Warner,  and  we  need  say 
no  more  concerning  them  than  that  they 
were  taken  into  the  same  woods  as  the  plain- 
tiff, and  that  they  were  all  released,  at  10 
or  11  o'clock  at  night,  with  the  distinct  un- 
derstanding that  the  plaintiff  should  leave 
Dodson  early  the  next  morning,  that  Brown 
should  leave  within  three  days,  and  that 
Ed.  Warner  should  be  allowed  ten  days 
\vithin  which  to  settle  his  business,  at  the 
expiration  of  which  he  also  should  leave. 
The  plaintiff  left  the  next  morning  very 
early,  and  without  waiting  for  the  train.  But 
during  the  day  the  defendants,  or  a  number 
of  thero,had  another  meeting,  to  which  Brown 
was  invited,  and  as  a  result  of  which  he 
left  Dodson  on  the  morning  of  July  3d,  hav- 
ing passed  the  previous  night  in  the  custody 
of  one  of  the  defendants,  who  slept  with  his 
pistol  by  his  side,  and  who,  with  another  of 
the  defendants,  accompanied  him  to  the  de- 
pot and  saw  that  he  got  off  on  the  train, 
after  buying  his  own  ticket.  It  is  said 
that  the  plaintiff  left  Dodson  of  his  own  ac- 
<!ord,  preferring  that  course  to  being  turned 
oVer  to  the  officers  of  the  law,  or  to  re- 
maining in  a  town  the  citizens  of  which 
liad  such  a  poor  opinion  of  him.  We  do 
not  find  this  to  be  a  fact.  Our  conclusion 
is,  the  testimony  of  the  defendants  to  the 
contrary  notwithstanding,  that  he  was  given 
to  understand  that  his  immediate  departure 
and  absence  from  Dodson  were  essential  to 
his  continued  existence,  and  we  are  inclined 
to  think  tliat  the  suggestion  contained  no 
idle  threat. 

Returning  to  the  pretermitted  question: 
Was  the"  plaintiff  actually  suspended  by  the 
neck?  There  is  this,  among  other  things, 
to  be  said:  The  plaintiff  is  the  only  wit- 
ness in  his  own  behalf  who  was  present, 
and  he  testifies,  positively  and  circumstan- 
tially, that  he  was  so  suspended,  and  that, 
on  the  occasion  of  his  second  suspension 
( to  quote  his  language ) ,  "When  they  let  me 
<lown,  .1  fell  up  against  Morgan  Stovall — I 
mippose  I  did,  as  I  was  there  when  I  knew 
where  I  was  at." 
€6  ij.  1^,  A. 


Several  of  the  defendants  who  were  pres- 
ent testify  that  the  rope  was  only  5  or  6 
feet  long,  that  the  limb  of  the  tree  was  10 
feet  above  the  ground,  and  that  the  end  of 
the  rope  was  not,  and  could  not  have  been, 
thrown  over  the  limb.  It  is  conceded,  how- 
ever, that  on  both  occasions  one  of  tiie  de- 
fendants climbed  the  tree  in  order  to  im- 
press the  plaintiff  with  the  idea  that  his 
purpose  was  to  throw  the  rope  over  the  limb, 
and  the  question  suggests  itself,  How  could 
the  defendants  htfve  expected  to  impress  the 
plaintiff  with  the  belief  that  a  rope  only  5 
or  6  feet  long,  after  having  bcNi  looped 
around  his  neck,  could  be  passed  over  the 
limb  of  a  tree,  10  feet  high,  and  fall  down 
upon  the  other  side  far  enough  to  enable 
them  to  reach  it  and  thereby  lift  him  off 
the  ground?  Beyond  this,  Dean,  a  defend- 
ant who  was  on  the  spot,  and  who  was  a 
member  of  the  committee  specially  charged 
with  the  extraction  of  information  from  the 
plaintiff,  testifies  that  the  rope  was  thrown 
over  the  limb,  and  that  he  caught  it,  within 
a  foot  or  two  of  the  plaintiff's  nedc,  in  or- 
der to  prevent  its  being  tightened  from  the 
other  side.  It  is  true  that  the  court  took 
a  recess  about  that  time,  and  after  the  re- 
cess the  witness  corrected  his  testimony  and 
stated  that  the  rope  was  not  thrown  over 
the  limb;  but  it  is  also  true  that  he  testi- 
fied after  the  recess  that  he  had  had  no  par- 
ticular conversation  with  anyone  duriqg  the 
recess,  whereas  it  was  proved  conduaively, 
and  without  attempt  at  contradiction,  that 
two  of  the  defendants,  who  had  testified  that 
the  rope  was  too  short  to  go  over  the  limb, 
had  talked  to  him  for  some  time  during  the 
recess  with  great  animation. 

Again,  Felix  Walker,  Jr.,  a  witness  for 
the  plaintiff,  referring  to  one  of  the  defend- 
ants, gives  the  following  testimony,  which 
there  has  been  no  attempt  to  contradict,  to 
wit:  "I  walked  up,  and  Cyrus  Jones  turned 
aroimd  and  went  to  talking  to  me  about  it, 
and  he  told  me  that  Ed.  was  the  biggest 
coward  in  the  bunch;  that  he  jerked  the 
rope  off  his  neck.  I  spoke  up  and  said, 
*Did  you  hang  him  up?*  and  he  says,  *yes., 
we  hung  the  s s  of  b— s  up.'" 

Our  conclusion,  then,  is  that  the  plain- 
tiff's allegations  as  to  the  circumstances 
and  manner  of  his  treatment  are  substan- 
tially established  by  the  evidence  in  the 
record. 

On  the  trial,  the  defendants  offered  to 
prove  the  facts  which  led  them  to  suspect 
that  plaintiff  had  some  guilty  ocmnection 
with  the  fire,  which  had  occurred  in  Dod- 
son on  Jime  25,  1902,  and  several  bills  of 
exception  were  taken  to  the  ruling  of  the 
trial  judge  in  excluding  the  evidence  so 
offered.  The  ruling  complained  of  was  mani- 
festly correct.    Torture  is  no  longer  permit- 
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4ed  in  civilized  countries,  even  as  a  punish- 
ment for  crime,  and  still  less  can  it  be 
tolerated  upon  the  bare  suspicion  that  a 
crime  has  been  committed,  or  to  extort  a 
oonfession  thereof  or  an  accusation  against 
others,  llie  plaintiff  claims  only  actual 
'damages,  and,  if  the  defendants  had  been 
allowed  to  prove  their  suspicions  of  his 
-complicity  in  the  fire,  such  evidence  would 
have  been  entitled  to  no  weight  by  way  of 
znitigation,  for,  even  under  the  authorities 
M'hich  hold  that  provocation  may  be  shown 
in  mitigation  of  exemplary  dajnages,  the 
provocation  must  be  immediate,  whereas  the 
alleged  provocation  in  this  case  had  oc- 
<;urred  five  days  before  the  infliction  of  the 
injury.  In  the  well-considered  case  of  Oold- 
■^mith  ▼.  Joy,  61  Vt.  488,  4  L.  R.  A.  500,  15 
Am.  8t.  Rep.  023,  17  Atl.  1010,  in  which 
the  American  and  English  cases  upon  the 
subject  are  reviewed,  the  supreme  court  of 
Vermont  says:  "It  is  a  general  and  whole- 
come  rule  of  law  that  whenever,  by  an  act 
which  he  could  have  avoided  and  which  can- 
Aot  be  justified  in  law,  a  person  inflicts  an 
immediate  injury  by  force,  he  is  legally  an- 
swerable in  damages  to  the  party  injured. 
.  .  .  If  provocative  words  may  miti- 
gate, it  follows  that  they  may  reduce  the 
damages  to  a  mere  nominal  sum,  and  thus 
practically  justify  an  assault  and  battery. 
Bat  why,  under  this  rule,  may  they  not  fully 
justify?  If  in  one  ease  the  provocation  is 
!*o  great  that  the  jury  may  award  only  nom- 
inal damages,  why,  in  another  in  which  the 
provocation  is  far  greater,  should  they  not 
Ite  permitted  to  acquit  the  defendant,  and 
^hii8  cfvertnm  the  well-settled  rule  of  law 
that  words  cannot  justify  an  assault?  On 
the  other  hand,  if  words  cannot  justify,  they 
shooM  not  mitigate." 

For  the  reasons  stated  above,  it  is  un- 
necessary to  decide  whether  an  immediate 
provocation  can  be  shown  by  way  of  miti- 
gation, since  the  defendants  in  this  case 
had  no  immediate  provocation,  and  acted 
with  entire  deliberation.  Other  bills  were 
taken  on  behalf  of  the  defendants;  one  to 
the  judge's  charge  as  given,  and  fourteen 
to  his  refusal  to  give  special  charges.  It  is 
evident,  however,  that  in  a  civil  case,  where 
there  is  ne  well-founded  complaint  of  the  ex- 
<*Iupion  of  evidence,  it  becomes  immaterial, 
on  the  appeal,  whether  the  charge  of  the 
-trial  judge  was  right  or  wrong,  since  it  is 
the  duty  and  the  privilege  of  this  court  to 
apply  the  law  according  to  its  understand- 
ing thereof,  and  regardless  of  what  the 
^rial  judge  may  have  charged. 

Two  bills  of  exception  were  also  taken  on 
behalf  of  plaintiff,  but  they  are  not  insisted 
•<m,  and  need  not  be  considered. 

llie  fire  in  Dodson  occurred  on  June  25th. 
On  July  Ist,  when  the  defendants  took  the 
4^  L.  R.  A« 


plaintiff  into  their  custody,  the  grand  jury 
was  in  session  at  Winnfield,  about  12  miles 
away.  The  foreman  was  a  prominent  citi- 
zen of  Dodson,  and  the  plaintiff  was  in  at- 
tendance, in  response  to  a  summons,  as  a 
witness.  lo  all  probability,  therefore,  the 
body  charged  by  law  with  that  function 
was  then  investigating  the  origin  of  the 
fire,  and  the  defendants,  instead  of  laying 
their  facts,  if  they  had  any,  and  their  sus- 
picions, before  that  body,  removed  the  wit- 
ness who  had  been  summoned  to  appear  b^ 
fore  it,  and  undertook  to  eonduct  the  inves- 
tigation, not  only  outside  of  the  law,  but 
in  a  manner  whidi  reduced  the  communitv 
of  which  they  profess  to  be  the  represent- 
atives to  the  level  of  a  lawless  and  ignorant 
horde  of  savages.  Whilst,  therefore,  their 
professions  are  those  of  law-abiding  citizens, 
their  conduct  was  that  of  anarchists,  rec- 
ognizing no  governing  power  save  unbridled 
passion.  The  plaintiff  in  this  case  is  a  mere 
boy,  who,  though  the  door  was  opened  for 
the  proof,  i^  not  shown  ever  to  have  been 
convicted  of  any  offense,  or  ever  to  have 
been  charged  with  any,  save  the  shooting  of 
an  ox,  the  value  of  which  he  paid  to  the 
owner,  and  thereafter  recovered  in  a  civil 
action  in  which  he  satisfied  the  court  that 
he  was  not  guilty  of  the  charge.  In  the 
matter  of  the  fire  at  Dodsdn,  the  grand 
jury,  which  was  in  session  in  July^  1902, 
brought  in  no  bill  against  him.  The  trial 
of  the  instant  case  began  on  Februaiy  5, 
1903,  and  lasted  until  February  14th,  when 
the  jury  brought  in  the  verdict.  On  the 
12th  of  Februaiy,  during  the  trial,  the 
g^and  jury,  then  in  session,  found  an  in- 
dictment against  the  two  Warners  and  Rubo 
Brown,  charging  them  with  arson  with  re- 
spect to  the  fire  in  question,  and  the  in- 
dictment was  admitted  in  evidence,  over  the 
objection  of  plaintiff's  counsel,  who  there- 
upon offered  to  prove  that  a  large  propor- 
tion of  the  members  of  the  body  by  whom  it 
had  been  found  were  closely  related  to  the 
defendants  in  whose  behalf  it  was  offered. 
The  evidence  was  objected  to  and  excluded, 
and  no  action  by  this  court  in  the  matter 
is  now  invoked.  It  is,  however,  stated  by 
counsel  for  the  plaintiff  in  his  brief,  and  is 
not  denied  by  the  other  side,  that  the  prose- 
cution under  the  indictment  so  found  was 
promptly  abandoned. 

The  jury  by  which  the  case  was  tried 
found  "against  the  defendants,  in  favor  of 
the  plaintiffs,  for  conspiracy,  mental  an- 
guish, terror,  and  distress,  in  the  sum  of 
$600,"  and,  whilst  we  appreciate  their  ac- 
tion in  thus  stamping  with  disapproval  the 
lawlessness  of  which  the  defendants  have 
been  guilty,  we  are  of  opinion  that  the 
amount  awarded  falls  short  of  compensat- 
ing the  plaintiff.     To  the  mental  anguish. 
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terror,  and  distress  which  he  suffered  whilst 
the  defendants  held  him  in  custody,  there 
is  to  be  added  some  physical  suffering,  be- 
yond which  there  is  also  to  be  added  the 
sense  of  humiliation  and  disgrace  with  which 
he  must  ever  in  the  future  remember  that, 
with  a  rope  around  his  neck  or  fastened  upon 
his  arm,  he  was  for  hours  led  about,  rather 
like  a  dog  than  even  a  criminal,  with  oc- 
casional demonstrations  of  hanging,  or  act- 
ual hanging,  as  suited  the  humor  of  his 
captors.  No  amount  of  money  could  fully 
compensate  a  self-respecting  man  for  such 
treatment,  but  $5,000  will  perhaps  come 
nearer  doing  so  than  $500,  and  we  shall 
therefore  fix  the  plaintiff's  damages  at  that 
amount.  There  is,  we  think,  error  in  the 
verdict  and  judgment  appealed  from  in  an- 
other respect.  Thos.  Walker,  Wm.  Anders, 
William  Dillard,  E.  M.  Warren,  Thos.  Mont- 
gomery, Silas  Wasson,  H,  Hall,  J.  T.  Payne, 
and  Alonzo  Lee  have  filed  a  general  denial. 
It  does  not  appear  that  they  signed  the  in- 
strument of  July  1st  (copied  in  the  state- 
ment which  precedes  this  opinion),  nor  is 
there  any  evidence  in  the  record  which  con- 
nects them  with  the  unlawful  acts  of  which 
the  plaintiff  complains.  A.  B.  Anders,  Jim 
Terral,  and  Lee  Terral  filed  no  answer  at 
all,  and  are  connected  with  the  matter  only 
by  reason  of  the  fact  that  their  signatures 
are  attached  to  the  instrument  mentioned. 
That  instrument  is,  of  itself,  harmless,  and 
the  evidence  dehors  the  instrument  leads  us 
to  believe  that  there  were  some  of  the  sign- 
ers who  really  did  not  contemplate  that  any- 
thing unlawful  would  be  done,  or,  rather,  it 
fails  to  show,  as  to  all  the  signers,  that 
they  had  such  action  in  contemplation.  And 
this  is  ti'ue  as  to  the  three  whose  names 
are  last  above  mentioned.  It  is  also  true 
of  D.  £.  Gaar  and  William  Radescich,  who 
joined  in  the  general  denial,  and  of  Joel 
Smith,  J.  W.  Gaar,  John  Gaar,  P.  E.  Grish- 
am,  A.  Smith,  Thomas  Anderson  (against 
whom  no  judgment  has  been  rendered), 
George  Anders,  J.  C.  Smith,  M.  Dillard,  T. 
L.  Jones,  Thomas  Busby,  Lee  Busby,  P.  F. 
Smith,  F.  T.  Walker,  H.  E.  Walker,  Fox 
Deloney,  and  John  Deloney,  who,  in  the 
answer  filed  by  them,  admit  that  they  met 
together  and  resolved  to  investigate  the  fire, 
but  deny  that  they  had  any  unlawful  pur- 
pose in  view,  and  as  against  whom  we  find 
no  other  evidence  than  their  signatures  af- 
fixed to  the  instrument  mentioned.  W.  H. 
Mann  and  L.  Anders  make  the  same  defense 
and  are  in  the  same  position,  save  that 
their  signatures  do  not  so  appear.  Upon 
the  other  hand,  C.  R.  Jones,  W.  M.  Pres- 
ton, J.  R.  Sykes,  William  Terral,  R.  R. 
Gentry,  and  R.  E.  Hughes,  who  also 
joined  in  the  answer  filed  by  the  defend- 
ants last  mentioned,  not  only  signed  the 
66  L.  R.  A. 


agreen^ent  of  July  Ist,  but  are  shown  U> 
have  actiuilly  participated  in  executing  it 
in  an  unlawful  manner. 

A^  to  the  remaining  defendants,  f.  e.,. 
John  Terral,  R.  H.  Talbot,  Z.  T.  Faith, 
Mike  Gaar,  B.  M.  Stovall,  J.  A.  Dean,  Jule 
Waters,  J.  R.  Lee,  and  J.  B.  Milam,  they 
not  only  signed  the  agreement,  but,  with  the 
exception  of  Lee,  were  the  persons  who  took 
the  plaintiff  in  charge  and  inflicted  upon 
him  the  injury  of  which  he  complains,  be- 
yond which  they  admit,  in  the  answer  filed 
by  them,  that  they  subjected  the  plaintiff 
to  the  unlawful  restraint  during  which  he- 
received  that  injury,  and  they  must  be  held 
liable  for  the  consequences. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that,  in  so  far  as  it  condemns  A.  B. 
Anders,  George  Anders,  L.  Anders,  Thomas- 
Anders,  Lee  Busby,  Thomas  Busby,  Fox  De- 
loney, John  Deloney,  H.  Dillard,  W-  Dil- 
lard, D.  E.  Gaar,  John  Graar,  J.  W.  Ga&r, 
P.  E.  Grisham,  H.  Hall,  T.  L.  Jones,  A. 
Lee,  W.  H.  Mann,  Thomas  Montgcmiery,  J. 
T.  Payne,  William  Radescich,  A.  Smith,  L 
0.  Smith,  Joel  Smith,  P.  F.  Smith,  Jim  Ter- 
ral, Lee  Terral,  F.  T.  Walker,  Thomas  Walk- 
er, H.  E.  Walker,  E.  M.  Warren,  and  Sila* 
Wasson,  the  judgment  appealed  from  be- 
annulled,  avoided,  and  reversed,  and  that 
the  demand  of  the  plaintiff  be  rejected  at 
his  cost.  It  is  further  ordered,  adjudged^ 
and  decreed  that,  as  to  J.  A.  Dean,  Z.  T. 
Faith,  Mike  Gaar,  R.  R.  Gentry,  R.  E. 
Hughes,  C.  R.  Jones,  J.  R.  Lee,  J.  B.  Milam,. 
W.  M.  Preston,  J.  R.  Sykes,  B.  M.  Stovall, 
B.  H.  Talbot,  John  Terral,  Wm.  Terral,  and 
Jule  Waters,  said  judgment  be  amended  hy 
increasing  the  amount  thereof  from  $500  to 
$5,000,  and,  m  wnended,  affirmed y  said  de- 
fendants last  mentioned  to  pay  all  costs,, 
save  such  as  may  have  been  incurred  by 
their  codefendants  who  are  discharged  hy 
this  judgment,  which  costs  shall  be  paid  by^ 
the  plaintiff. 


,  J.,  concurs  in  the  decree. 


An  application  for  rehearing  having  been 
filed,  Breaux,  J.,  on  February  1,  1904, 
handed  down  the  following  additional  opin- 
ion: 

Plaintiff  and  appellant,  in  his  petition  for 
a  rehearing  sets  up  that  we  overlooked  por- 
tions of  the  evidence,  and  thereby  held  a» 
not  bound  a  number  of  the  defendants  who 
wvre  equally  as  liable  as  those*  against  whom 
a  judgment  has  heretofore  been  rendered. 

In  order  to  set  this  matter  at  rest,  we- 
have  to  determine,  contradictorily  with  the- 
defendants  not  heretofore  condemned,  wheth- 
er there  is  anything  in  the  averment. 

The  parties  sued  are  John  Terral,  B.  H* 
Talbot,   Z.   T.   Faith,  Joel   Smith,   Thoma* 
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Walker,  d,  W.  Gaar,  Mike  Graar,  John  Gaar, 
P.  E.  Grisham,  A.  Smith,  William  Anders, 
Thomas  Anders,  A.  B.  Anders,  George  An- 
ders, I.  C.  Smith,  March  Dillard,  William 
Dillard,  B.  M.  Stovall,  T.  L.  Jones,  C.  R. 
Jones,  W.  M.  Preston,  W.  H.  Mann,  Thos. 
Busby,  Lee  Busby,  J.  R.  Sykes,  P.  F.  Smith", 
D.  E.  Gaar,  J.  A.  Dean,  Wm.'Terral,  Lee 
Terral,  Jim  Terral,  F.  T.  Walker,  H.  E. 
Walker,  L.  Anders,  Jules  Waters,  R.  R. 
Gentry,  Fox  Deloney,  John  Deloney,  Wil- 
liam Radescich,  J.  R.  Lee,  E.  M.  Warren, 
Thomas  Montgomery,  R.  E.  Hughes,  Silas 
Wasson,  H.  Hall,  J.  B.  Milam,  J.  T.  Payne, 
and  Alonzo  Lee. 

Our  decree  was  rendered  against  J.  A. 
Dean,  Z.  T.  Faith,  Mike  Gaar,  R.  Gentry, 
R.  E.  Hughes,  C.  R.  Jones,  J.  R.  Lee,  J.  B. 
Milam,  W.  M.  Preston,  J.  R.  Sykes,  B.  M. 
Stovall,  B.  H.  Talbot,  John  Terral,  Wm. 
T^rral,  and  Jules  Waters. 

The  contention  is,  in  the  application  for 
a  rehearing,  that  the  following  named  per- 
sons are  also  liable:  A.  B.  Anders  (Adam 
binders),  Jim  Terral,  Lee  Terral,  George 
Anders,  J.  W.  Gaar,  I.  C.  Smith  (J.  C. 
Smith),  Thomas  Busby,  P.  F.  Smith,  Fox 
Deloney,  W.  H.  Mann,  William  Dillard, 
named,  as  plaintiff  has  it,  in  one  group. 

The  others  named  in  the  application  for  a 
rehearing  are:  A.  Smith,  F.  T.  Walker, 
Thomas  Anders,  Lee  Busby,  John  Deloney, 
M.  Dillard,  John  Gaar,  P.  £.  Grisham,  T. 
L.  Jones,  Wm.  Radescich,  Joel  Smith,  Jim 
Terral,  H.  E.   Walker. 

A  new  trial  is  granted  as  to  the  parties 
named  in  the  application  for  a  rehearing,  as 
parties  against  whom  judgment  (as  con- 
tended by  plaintiff)  should  also  be  ren- 
dered. 

We  limit  the  application  to  these  persons 
named  in  the  petition  not  included  in  our 
decree.  None  others  are  included;  that  is, 
those  names  commencing  with  A.  B.  AnderH 
as  head  of  the  list,  including  the  first  and 
second  list,  and  concluding  with  the  name  of 
H.  £.  Walker,  and  such  other  names  as  are 
set  forth  in  plaintiff's  petition  but  not  in- 
cluded in  our  decree. 

The  only  question  at  issue  is  whether 
these  parties  are  or  are  not  equally  liable 
as  the  parties  condemned  by  us  in  our  orig- 
inal decision. 

All  other  issues  have  been  decided,  and  the 
court  refuses  to  grant  a  rehearing  as  to 
them,  and  further,  in  this  connection,  the 
court  refuses  to  grant  a  rehearing  to  de- 
fendants (heretofore  condemned)  on  their 
•ipplieation  for  rehearing.  As  to  these  de- 
fendants the  rehearing  is  refused. 

(Rehearing  is  granted  as  to  the  one  point 
particularly  mentioned  above;  that  is, 
whether  other  defendants  are  bound  than 
«6  L.  R.  A. 


those  against  whom  judgment  has  heretofore- 
been  rendered.) 

The  rehearing  having  been  had  in  ac- 
cordance with  the  above  order  on  June  21,, 
1904,  Monroe,  J.,  handed  dow^n  the  follow- 
ing additional  opinion: 

Counsel  for  plaintiff  say  in  their  brief 
that  A.  B.  Anders  joined  in  the  answer 
admitting  that  defendants  '*met  together  and 
resolved  to  investigate  the  fire,"  and  they 
refer  the  court  to  page  4  of  the  transcript 
in  verification  of  that  statement.  We  find 
on  page. 4  an  exception  of  no  cause  of  ac- 
tion, etc.  Turning  to  the  answer  mentioned, 
which  is  on  page  6,  we  do  not  find  the  namt-^ 
of  A.  B.  Anders  as  a  party  thereto.  So  far 
as  the  record  in  this  court  shows,  therefore, 
no  answer  was  filed  by,  no  default  was  taken 
against,  and  no  issue  was  joined  as  to,  A. 
B.  Anders.  The  counsel  say  that  Jim  Ter- 
ral and  Lee  Terral  filed  no  answers,  but 
permitted  the  ease  "to  go  by  default  against 
them,"  and  they  refer  the  court  to  page  21 
of  the  transcript.  There  is  nothing  on 
page  21,  or  elsewhere  in  the  transcript,  so 
far  as  we  are  able  to  discover,  to  show  that 
any  default  was  entered  against,  or  issue- 
joined  as  to,  the  two  defendants  mentioned. 

Counsel  say  that  J.  W.  Gaar  actually  par- 
ticipated in  executing  unlawfully  the  agree- 
ment of  July  1st,  and  they  refer  to  his  tes- 
timony, on  pages  503  to  524,  in  verification 
of  the  statement.  It  has  since  been  admit- 
ted that  the  testimony  thus  referred  to  is 
that  of  Mike  Gaar,  and  he  swears  (page* 
521)  that  J.  W.  Gaar  was  not  present  at  the- 
mishandling  of  the  plaintiff. 

It  is  said  that  A.  S.  Smith,  F.  T.  Walker,. 
Thomas  Anders,  Lee  Busby,  John  Deloney, 
M.  Dillard,  John  Gaar,  P.  E.  Grisham,  T. 
L.  Jones,  William  Radescich,  Joel  Smith, 
and  H.  £.  Walker  participated  in  the  first 
meeting,  signed  the  agreement,  participated 
in  the  second  meeting,  and  answered  as  has 
been  stated  in  the  original  opinion,  and  that, 
those  acts  are  sufficient  to  make*  them  lia- 
ble, as  conspirators,  for  the  injury  inflicted 
on  the  plaintiff.  We,  however,  find  no  rea- 
son for  changing  the  view,  already  ex- 
pressed, that,  inasmuch  as  the  action  of  tho- 
meeting  and  the  meaning  of  the  agreement 
of  July  1st  were  differently  understood  by 
different  persons,  the  liability  of  the  par- 
ticipants to  the  plaintiff  must  depend  upon 
the  interpretation  placed  by  them  respective- 
ly upon  such  action  and  agreement.  Tlie- 
defendants  whose  names  have  been  men- 
tioned, speaking  lor  themselves,  in  their  an- 
swer aver  "that  there  was  no  intention  to 
injure  anyone,  and  no  purpose  or  plan  to 
violate  the  law,"  and,  so  far  as  they  are  con- 
cerned, the  contrary  has  not  been  shown. 

A  re-examination  of  the  record  has  led  to 
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the  conclusion  that  George  Anders,  I.  G. 
Smith,  Thos.  Busby,  P.  F.  Smith,  Fox  De- 
loney,  W.  H.  Mann,  and  William  Dillard 
have  been  shown  to  have  actiyely  partici- 
pated in  executing  unlawfully  the  will  of 
the  meeting  and  the  written  agreement 
above  mentioned. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  heretofore  handed 


down  be  amended  by  adding  to  the  list  of 
defendants  who  are  condemned,  in  solido, 
the  names  of  George  Anders,  I.  C.  Smith, 
Thomas  Busby,  P.  F.  Smith,  Fox  Deloney, 
W.  H.  Mann,  and  William  Dillard,  and,  as 
thus  amended,  that  said  judgment  be  now 
reinstated  and  made  the  final  judgment  in 
the 
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<3t,  S.  SCOTT,  Receiver,  etc.,  of  Ocala  Build- 
ing &  Loan  Association. 
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Fla, 
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-^1.  On  f«>recIoaure  br  tbe  r«eclver  of 
au  Insolvent  bnildlnar  and  loan  aaao- 
elation  aflraiast  a  lM»rroiprinir  ntemlier 

who  has  paid  his  dues  and  assessments 
promptly  until  the  association  was  dissolved 
by  the  appointment  of  the  receiver  through 
no  fault  of  such  member,  the  receiver  Is  not 
entitled  to  charge  such  member  with  the  so- 
called  earned  premium,  where  such  premium 
is  In  the  form  of  a  deduction  from  the  sum 
loaned. 

"2.  On  a  settlement  with  an  insolvent 
bnildinar  and  loan  assoelation,  borrow- 
ing members  are  not  entitled  to  be  credited 
ytXih  tbc  full  face  or  book  value  of  their 
stock,  but  only  for  such  pro  rata  amount 
thereof  as  the  actual  conditions  may  warrant, 
based  upon  the  net  assets  in  the  hands  of 
the  receiver. 

3.  On  foreclosure  by  the  receiver  of  an 
insolvent  bvildinar  and  loan  associa- 
tion, attorneys'  fees  are  properly  allowed; 
the  mortgage  providing  that  the  borrowing 
member  "promises  and  agrees  to  pay  a  rea- 
sonable sum  of  money  for  solicitors'  fees  that 
may  be  incurred  by  the  association  in  the 
event  that  foreclosure  of  this  mortgage  be- 
comes necessary." 

4*  BorrovriaflT  nienibers  of  an  insolvent 
bvildinar  and  loan  association  are  not 
estopped  from  contesting  a  scheme  of  set- 
tlement agreed  upon '  by  a  majority  of  the 
stockholders,  and  adopted  by  the  court,  on 
bill  filed  by  certain  other  members,  borrow- 
ers and  nonborrowers,  "on  behalf  of  them- 
selves and  all  others  who  may  be  similarly 
situated,  and  having  like  interests,  who  may 

*Headnotes  by  Cockrell,  J. 


Join  them  as  complainants,**  against  the 
elation,  a  corporation,  as  sole  defendant; 
none  of  the  complainants  being  in  exactly  the 
same  class  as  such  borrowing  members.  Nor 
do  the  facts  that  such  borrowing  members 
filed  their  protest  against  the  proposed 
scheme,  and  were  represented  by  counsel,  who 
made  argument  in  support  of  the  protest, 
constitute  rea  judicata;  it  not  appearing  that 
they  intervened,  or  were  In  position  to  con- 
trol the  cause  or  to  appeal  therefrom,  nor 
that  any  action  was  had  by  the  court  upon 
the  protest. 

(Carter,  P.  J,,  dU»ent9.) 

(liar  4,  1904.) 

APPEAL  by  defendants  from  a  judgment 
ci  the  Circuit  Court  f^r  Marion  Countj 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  of  a  loan  which  had  been 
made  to  defendants  as  members  of  a  build- 
ing and  loan  association.    Reversed* 

The  facts  are  stated  in  the  opinion. 

Mr.  Biokard  MoGonatlix,  for  appel- 
lants: 

When  a  building  and  loan  association  be- 
comes insolvent  and  passes  into  the  hands  of 
a  receiver,  the  loan  contracts  made  by  it 
cease,  ipso  facto  and  by  force  of  law,  to  have 
many,  if  not  all,  of  the  characteristics  which 
differentiated  them  from  loan  contracts  in 
general  form  and  use. 

An  equitable  adjustment  of  the  rights  of 
the  parties  can  be  most  fairly  accomplished 
by  regarding  the  borrower's  obligation  as  a 
simple  loan,  upon  which  shall  be  credited 
payments  actually  made,  not  counting  stock 
payments,  and  the  balance  as  an  entirety,  to 
be  a  debt  at  once  due  and  payable. 

Sullivan  v.  Spaniol,  78  111.  App.  120; 
Choisser  v.  Young,  60  111.  App.  252;  Hale  v. 


Note. — As  to  liability  of  borrowing  member 
of  building  and  loan  association  to  assessment 
for  losses,  sec  also,  in  this  series,  Wohlford  v. 
Citizens'  BIdg.  Loan  &  Sav.  Asso.  29  L.  R.  A. 
177,  and  note,  and  Eversroann  v.  Schmltt,  29 
L.  R.  A.  184. 

cm  the  question  of  the  right  to  apply  pay- 
ments made  on  stock  in  a  building  and  loan 
association  as  a  credit  on  a  mortgage  given  by 
the  stockholder,  see  Southern  BIdg.  k  L.  Asso. 
<^e,  L.  R.  A. 


V.  Annlston  Loan  k  T.  Co.  29  L.  R.  A.  120,  and 
note;  Buist  v.  Bryan,  29  L.  R.  A.  127;  Randall 
V.  National  BIdg.  Loan  &  Protective  Union,  29 
L.  R.  A.  133;  Strauss  v.  Carolina  Interstate 
BIdg.  &  L.  Asso.  30  L.  R.  A.  693 ;  Pioneer  Sav. 
k  L.  Co.  V.  Cannon,  33  L.  R.  A.  112;  Post  v. 
Mechanics*  BIdg.  &  L.  Asso.  34  L.  R.  A.  201 : 
Hale  v.  Cairns,  44  L.  R.  A.  261 ;  and  People's 
BIdg.  &  L.  Asso.  V.  McPhillamy,  59  L.  B.  A.  743. 


1901 


Ottbnsoser  v.  Scott. 
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^ine,  113  Iowa.  523,  85  N.  W.  814 ;  Spinney 
T.  Chapman,  121  Iowa,  38,  95  N.  W.  230; 
Endlich,  Bldg.  Asso.  Ist  ed.  §  492 ;  Seagrave 
V.  Pope,  22  L.  J.  Ch.  N.  S.  258,  1  De  G.  M. 
<&  G.  783,  16  Jur.  1099 ;  2  Am.  &  Eng.  Enc. 
Law,  p.  636;  Interstate  Bldg.  d  Loan  Asso. 
T.  Holland,  65  S.  C.  448,  43  S.  E.  978. 

At  most  appellee  is  only  entitled  to  the  ac- 
tual amount  received  from  the  association, 
and  interest,  subject  to  credit  of  the  $47  per 
month  paid  as  interest,  and  such  other  sums 
as  may  arise  from  dividends  on  his  stock. 

Spinney  v.  Chapman,  121  Iowa,  38,  95  N. 
AV.  230;  Tootle  v.  Singer,  118  Iowa,  533,  88 
N.  W.  446;  Hale  v.  Kline,  113  Iowa,  523, 
8.3  N.  W.  S14;  Spinney  v.  Miller,  114  Iowa, 
210,  89  Am.  St.  Rep.  351,  86  N.  W.  317; 
Ttrin  Cities  2Vaf.  Bldg.  d  L.  Asso.  v.  Lepore, 
17  Pa.  Co.  Ct.  426;  Price  v.  Kendall,  14  Tex. 
"Civ.  App.  26,  36  S.  W.  810;  Strohen  v. 
J'^ranklin  Sav.  Fund  &  L.  Asso.  115  Pa.  273, 
S  Atl.  843;  Curtis  v.  Granite  State  Provident 
A,sso.  69  Conn.  6,  61  Am.  St.  Rep.  17,  36  Atl. 
1023;  Leahy  v.  National  Bldg.  d  L.  Asso. 
100  Wis.  555,  69  Am.  St.  Rep.  945,  76  N.  W. 
<525;  Hale  v.  Cairns,  8  N.  D.  145,  44  L.  R.  A. 
261,  73  Am.  St.  Rep.  746,  77  N.  W.  1010; 
^nselme  v.  American  Sav.  d  L.  Asso.  63 
>:eb.  525,  88  N.  W.  665 ;  Knutson  v.  North- 
icestern  Jjoan  d  Bldg.  Co.  67  Minn.  201,  64 
Am.  St.  Rep.  410,  69  N.  W.  889;  Hale  Y. 
PhiUips,  68  Ark.  382.  59  S.  W.  35;  Rogers 
V.  Hargo,  92  Tcnn.  35.  20  S.  W.  430;  Post 
-V.  Mechanics^  Bldg.  d  L.  Asso.  97  Tenn.  408, 
^  U  R.  A.  201,  37  S.  W.  216;  Weir  v.  Gran- 
ite State  Provident  Asso.  56  X.  J.  Eq.  234, 
38  Atl.  643:  JVarcrly  Mut.  d  Permanent 
Lafui,  Loan,  d  Bldg.  Asso.  v.  Buck,  64  Md. 
:\3Sr  1  Atl.  561;  Curtis  v.  Granite  State 
Provident  Asso.  69  Conn.  6,  61  Am.  St.  Rep. 
17,  36  Atl.  1023;  Young  v.  Improvement 
Loan  d  Bldg.  Asso.  48  W.  Va.  512,  38  S.  E. 
ii73;  Tou:le  v.  American  Bldg.  Loan,  d 
Invest.  Hoc.  61  Fed.  446;  Sullivan  v.  Stucky, 
86  Fed.  491 ;  Coltrane  v.  Baltimore  Bldg.  d 
L.  Asso.  110  Fed.  293;  Barry  v.  Friel,  114 
Fed.  989. 

Unless  appellants  failed  to  meet  the  obli- 
^tion  of  their  bonds  they  are  not  in  default. 
They  faithfully  performed  until,  and  really 
after,  the  association  l^came  insolvent ;  and, 
of  course,  when  that  event  occurred,  they 
were  no  longer  bound  to  pay,  and  were  there- 
fore not  in  default.  They  were  not  to  pay 
a  fee  in  the  event  they  met  their  payments, 
though,  by  reason  of  the  association's  insol- 
vency, a  suit  to  adjust  and  ascertain  their 
liability,  arising  from  entirely  altered  cir- 
<!um.stanco<$  not  their  making,  might  arise. 

Park  v.  Krihs,  24  Tex.  Civ.  App.  650.  60 
S.  W.  905 ;  4  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  lOSl;  Thompson.  Bld^.  Asso.  §  319:  Union 
Trust  Co.  Y.  Shilling,  30  Ind.  App.  543,  66 
N.  K.  699. 
66  L,  R.  A. 


A  "protest"  is  not  known  to  chancery 
pleading,  nor  are  individuals  made  parties  to 
suits  by  papers  of  that  nature,  even  if  they 
are  argued  by  counsel. 

Greenl.  Ev.  1 5th  ed.  fi  535;  Love  joy  v. 
Murray,  3  Wall.  1,  18  L.  ed.  129;  Litch- 
field Y.  Crane,  123  U.  S.  649,  31  L.  ed.  199, 
8  Sup.  Ct.  Rep.  210. 

Mr.  W.  K.  Zewadakl  also  for  appellants. 

Mr.  B.  A.  Bnrford,  for  appellee: 

The  general  decree  rendered  in  the  suit 
of  W.  W.  Clyatt,  Jr.,  and  Others  v.  Ocala 
Building  d  Loan  Association  is  binding  upon 
the  said  appellants,  and  they  cannot  be  heard 
in  this  proceeding  to  question  or  attack  the 
saine.  If  the  appellants  are  now  permitted 
to  attack  the  said  decree,  and  secure  anv 
modification  thereof  as  to  them,  they  would 
thereby  be  permitted  to  make  settlements  on 
a  basis  different  from  that  made  by  other 
borrowing  members  who  have  accepted  the 
said  decree  in  good  faith,  and  made  their 
settlements  thereunder. 

Southern  Bldg.  d  L.  Asso.  v.  Miller,  56  0. 
C.  A.  195,  118  Fed.  369. 

The  conflict  of  authorities  as  to  the  basis 
of  settlement  results  from  the  different  views 
entertained  by  the  courts  as  to  the  effect  of 
the  usury  laws,  the  distinction  between 
"fixed"  premiums  and  premiums  resulting 
from  "competitive  bidding,"  the  statutory 
laws  of  the  several  states,  with  varying  by- 
laws of  their  respective  associations,  and 
numerous  other  causes  needless  to  mention. 

Our  statute  relating  to  usury  speeitfcally 
exempts  building  and  loan  associations  from 
the  operation  of  the  statute,  and  decisions  in 
other  states,  therefore,  based  upon  usury 
laws,  cannot  be  relied  upon  as  precedents 
in  this  case. 

Continental  Nat.  Bldg.  d  L.  Asso.  v.  Mil- 
ler (Fla.)  33  So.  404. 

By  reason  of  competitive  bidding  the  ap- 
pellants obtained  a  priority  in  the  matter 
of  the  loan  over  other  competing  members, 
and  the  premiums  so  bid  can,  in  effect,  be 
nothing  more  than  additional  interest  which 
the  said  appellants  were  willing  to  pay  as 
the  consideration  for  obtaining  said  loan 
and  said  priority  over  other  bidders. 

The  borrowing  member  should  not  be 
placed  in  a  better  position  with  reference  to 
his  loan  after  insolvency  than  he  would  have 
been  had  settlement  been  made  while  the  as- 
sociation was  a  going  concern. 

Towle  V.  American  Bldg.  Loan  d  Invest. 
Soc.  61  Fed.  440;  Continental  Nat.  Bldg.  d 
L.  Asso.  V.  Miller  (Fla.)  33  So.  404;  Sulli- 
van V.  Siucky,  86  Fed.  491 ;  Miles  v.  New 
South  Bldg.  d  L.  Asso.  Ill  Fed.  946;  Mac 
Murray  v.  Gosney,  106  Fed.  12. 

In  winding  up  the  affairs  of  an  insolvent 
building  and  loan  association,  the  amount 
of  probable  dividend  which  will  be  paid  to 
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the  borrowing  stockholders  may  be  computed 
and  aHowed  as  a  credit  on  their  loans, — ^not 
as  a  matter  of  rights  or  even  strict  equity, 
but  rather  as  a  compromise  to  aid  in  a 
speedy  collection  of  the  assets. 

Alexander  v.  Southern  Home  Bldg.  d  L. 
A880.no  Fed.  267. 

Coekrelly  J.,  delivered  the  opinion  of  the 
court: 

The  principal  contention  in  this  case  is 
the  right  of  an  insolvent  building  and  loan 
association  to  charge  a  borrowing  stockhold- 
er with  a  proportionate  part  of  the, discount 
bid  for  the  priority  of  loan, — ^the  'so-called 
earned  premium.  In  this  case  the  Otten- 
sosers  had  bid  for  this  priority  of  loan  a 
discount  of  29^  per  cent,  and  had  paid 
promptly  when  due  each  month,  for  eighty- 
five  months,  and  until  the  association  was 
dissolved  by  the  appointment  of  a  receiver, 
the  monthly  instalments  of  interest  on  the 
amount  borrowed,  and  of  assessments  on 
the  stock  bought,  and,  upon  a  bill  filed  by  the 
receiver  of  the  association  to  enforce 
the  mortgage  lien  given  as  security  for  the 
transaction,  they  were  charged  with  the 
amount  actually  received,  with  8  per  cent 
interest,  the  legal  rate  of  interest  in  this 
state,  from  the  time  the  said  amount  was  re- 
ceived, and  were  further  charged  with  85 
per  cent  of  the  discount  so  bid,  on  the  the- 
ory that,  the  scheme  upon  which  the  bid 
was  jnade  having  partially  failed,  the  bidder 
was  equitably  entitled  to  a  reduction  only  of 
the  bid  in  proportion  to  the  degree  of  the 
failure,  and,  as  the  scheme  was  estimated  to 
work  out  in  one  hundred  months,  the  bidder 
had  the  advantage  of  the  scheme  for  eighty- 
five  of  these  months^  and  should  therefore  be 
charged  in  that  ratio.  Such  method  of 
charging  borrowing  stockholders  of  insolvent 
building  and  loan  associations  is  not  with- 
out respectable  authority,  nor  is  it  unsup- 
ported by  weighty  reasons.  It  was  an- 
nounced by  Judge  Grosscup  in  Towle  v. 
American  Bldg.,  Loan,  d  Invest  8oc.  61  Fed. 
446,  and  has  been  frequently  applied  in  the 
Federal  courts.  We  are  of  the  opinion,  how- 
ever, that  the  weight  of  authority,  as  well 
as  the  sounder  reason,  is  to  the  contrary. 
The  premium  bid  in  the  instant  case  is  in 
the  form  of  a  deduction  from  the  sum  to  be 
loaned,  and  is  founded  upon  the  sole  consid- 
eration that  the  scheme  will  work  out  with- 
out interruption;  and,  if  the  existence  of 
the  association  is  prematurely  interrupted 
through  no  fault  of  the  borrowing  member, 
the  consideration  for  the  bid  entirely  fails, 
and  there  is  no  equity  for  its  apportionment. 
According  to  the  agreed  facts  before  us,  the 
failure  of  the  association  was  caused  by  cir- 
cumstances over  which  neither  the  associa- 
tion nor  its  members  had  control,  viz.,  the 
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depreciation  of  it«i  assets  by  the  freeze  of 
1895,  and  the  collapse  of  two  Ocala  bank.s. 
The  decree  is  to  be  modified,  therfore,  by 
striking  off  from  the  accounting  the  charge:^ 
against  the  defendants  for  "earned  pre- 
miums.*' The  cases  sustaining  th'is  view  are 
numerous,  and  we  shall  cite  only  a  few: 
Hale  V.  Phillips,  68  Ark.  382,  59  S.  W.  35 : 
Curtis  V.  Qranite  State  Provident  Asso.  69 
Conn.  6,  61  Am.  St.  Rep.  17,  36  Atl.  1023; 
Marion  Trust  Co.  v.  Edtcards  Lodge,  I.  O.  0. 
F.  163  Ind.  96,  54  N.  E.  444;  Spinney  v. 
Miller,  114  Iowa,  210,  89  Am.  St.  Rep.  351,. 
86  N.  W.  317;  Knutson  v.  Northwestern 
Loan  di  Bldg.  Asso.  67  Minn.  201,  64  Am.  St. 
Rep.  410,  69  N.  W.  889 ;  Anselme  v.  Ameri- 
can Sav.  d  L.  Asso.  63  Neb.  525,  88  N.  W. 
665;  Weir  v.  Granite  State  Provident  Asso. 
56  N.  J.  £q.  234,  38  Atl.  643;  Strohen  v. 
Franklin  Sav.  Fund  d  L.  Asso.  116  Pa.  273, 
8  Atl.  843;  Rogers  v.  Hargo,  92  Tenn.  35,  20 
S.  W.  430;  Young  v.  Improvement  Loan  d 
Bldg.  Asso.  48  W.  Va.  512,  38  S.  E.  670.  See 
also  Endlich,  Bldg.  Asso.  2d  ed.  §  531. 

The  defendants  are  not  entitled  to  credit 
upon  their  indebtedness  the  full  face  or 
book  value  of  the  stock  held  by  them  in  the 
several  scries  issued,  but  only  for  such  pro 
rata  amount  as  the  actual  conditions  may 
warrant,  based  upon  the  net  assets  in  the 
hands  of  the  receiver.  As  stockholders  in 
the  association,  they  are  not  to  be  preferred 
as  such  over  their  fellow  stockholders  by  rea- 
son of  the  fact  that  tliev  are  also  borrowers 
from  the  association.  See  authorities  cited 
above.  No  question  of  usury  is  here  in- 
volved. 

It  is  further  contended  that  there  was  er- 
ror in  allowing  counsel  fees,  and  in  support 
thereof  Park  v.  Krihs,  24  Tex.  Civ.  Apj*. 
650,  60  S.  W.  905,  and  Union  Trust  Go.  v. 
Shilling,  30  Ind.  App.  543,  66  N.  E.  699,  are 
cited.  We  think  those  cases  may  be  distin- 
guished from  the  present  case.  In  both  of 
them  the  courts  refused  to  allow  attorney's, 
fees,  conditioned  upon  the  failure  of  the  bor- 
rowers to  fulfil  the  conditions  of  their 
**bonds,"  on  the  theory  that  it  was  the  act 
of  the  law  precipitating  the  maturity  of  the 
debt  on  the  insolvency  of  the  association  that 
caused  the  suit,  and  not  the  failure  of  the 
debtor  to  comply  with  his  bond.  In  the  in- 
stant case  the  mortgage,  not  the  bond,  pro- 
vides for  the  fee,  and  in  it  we  find  the  fol- 
lowing: *'And  the  said  Fannie  and  L.  Ot- 
tensoser  promise  and  agree  to  pay  a  reason- 
able sum  of  money  for  solicitors'  fees  that 
may  be  incurred  by  the  Ocala  Building  & 
Loan  Association,  in  the  event  that  foreclo- 
sure of  this  mortgage  beocmies  necessaiy/'^ 
The  foreclosure  became  necessary  by  reason 
of  the  failure  of  the  defendants  to  pay  the 
sum  due  upon  the  equitable  accounting  indi- 
cated above,  and  a  reasonable  fee  should  l»e 
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atrarded;  the  amount  thereof  to  be  here- 
afi-er  determined. 

The  appellee  insists  that  the  Ottensosers 
should  not  be  heard  to  contest  the  scheme  of 
settlement  decreed  in  the  Clyatt  Case,  and 
imder  which  the  receiver  therein  appointed 
is  proceeding  in  this  case  to  enforce  the 
mortage  lien.  The  Clyatt  suit  appears  to 
have  been  a  friendly  one,  brought  by  Clyatt, 
Cliirkson,  and  Delouest,  "on  behalf  of  them- 
selves and  all  others  who  may  be  similarly 
«<ituated  and  having  like  interests,  who  may 
join  them  as  complainants  in  said  cause," 
against  the  corporation,  as  sole  defendant, 
for  tlie  appointment  of  a  receiver,  and  the 
carrying  out  of  a  scheme  of  settlement 
agreed  upon  theretofore  by  a  majority  of 
the  stockholders;  the  court's  action  being 
rendered  necessary  by  reason  of  the  fact  that 
unanimous  written  consent  of  the  stockhold- 
ers— the  Ottensosers  being  of  those  who  re- 
fused to  concur — could  not  be  had  for  the 
purpose  of  a  voluntary  settlement  in  pais. 
None  of  the  parties  complainant  can  be 
fiaid  to  be  in  the  class  with  the  Ottensosers. 
Clyatt  held  free  and  unencumbered  shares 
in  series  C  of  the  capital  stock;  Clarkson, 
shares  in  series  D,  that  had  been  borrowed 
on;  Delouest  held  shares  in  series  B,  that 
were  fully  matured;  while  the  Ottensosers' 
shares  that  were  borrowed  on,  and  are  now 
being  subjected,  are  in  series  C  The  only 
borrower  represented,  therefore,  is  Clark- 
son,  who  belongs  to  a  later  class  than  the 
Ottensosers,  and  who  therefore  would  not, 
under  the  scheme,  be  subjected  to  so  large  a 
percentage  of  the  premium  bid.  These  com- 
plainants were  all  pecuniarily  interested, 
therefore,  in  making  the  Ottensosers  pay  the 
premium,  as  it  redounded  to  their  benefit. 
The  relation  between  the  association  and  the 
Ottensosers  as  borrowing  members  was  also 
hostile.  Whatever  right  the  majority  of  a 
corporation  may  have  to  bind  the  minority 
to  acts  inimical  to  the  latter  as  stockholders, 
that  right  will  not  be  extended  so  as  to  allow 
the  ereditor  to  alter  or  change  by  his  own 
ipse  di^t  the  contractual  or  other  obliga- 
tion of  the  debtor. 

Had  we  before  us  an  intervention  prop- 
erly filed  in  the  Clyatt  Case  that  raised 
questions  of  law  or  fact,  and  passed  upon  by 
the  court,  a  diiTerent  question  might  be 
presented.  The  pleadings  set  up,  as  consti- 
tuting the  estoppel  or  res  judioatay  the  mat- 
ters hereinbefore  pointed  out;  but  in  the 
agreed  statement  of  facts  we  find  that  the 
Ottensosers  filed  "their  protest  in  the  suit 
of  W.  W.  Clyatt  and  others  against  the 
Oca  la  Building  &  Loan  Association  prior  to 
the  judge's  rendering  the  decree  therein, — 
the  protest  being  directly  and  principally  to 
the  manner  or  plan  of  settlement  as  provided 
in  sard  decree,  the  said  defendants  protest- 
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ing  against  any  part  of  the  premiums  being 
charged  to  the  borrower, — and  were  repre- 
sented by  counsel  who  made  argument  be- 
fore the  court  in  support  of  his  protest 
against  any  part  of  the  premiums  being 
charged  to  the  borrower  in  the  general  plan 
of  settlement  decreed  by  the  court;  that  at 
the  time  of  the  appointment  of  a  receiver  the 
defendants  owed  the  lai*gest  amount  to  the 
association  of  any  individual  member,"  etc. 
We  do  not  see  that  this  act  on  the  part  of 
the  defendants  constituted  them  parties  to 
the  cause  in  such  sort  as  to  bind  them.  They 
did  not  control  the  case,  nor  were  they  in  po- 
sition to  appeal  from  the  decree  rendered, 
nor  does  it  appear  that  any  action  by  the 
court  WHS  had  upon  this  "protest."  The 
court,  on  the  consideration  of  the  directions 
to  be  given  its  receiver  in  the  settlement  of 
an  insolvent  concern,  might  seek  light  from 
any  proper  source,  and  listen  to  suggestions 
from  members  of  the  bar  who  had  studied 
the  subject;  but,  until  it  is  called  upon  to 
pass  its  judgment  upon  some  issue  raised  by 
proper  pleadings  before  it,  can  it  be  said 
there  is  an  adjudication?  Nothing  done  in 
the  Clyatt  Case  gave  those  who  protested 
the  right  to  control  the  proceedings,  to  make 
defense,  to  adduce  and  cross-examine  wit- 
nesses, nor  to  appeal  from  the  decision,  with- 
in the  rule  as  to  "parties  in  the  larger 
sense"  laid  down  in  the  leading  case  of 
Cecil  V.  Cecil,  19  Md.  72,  81  Am.  Dec.  626. 
See  also  Central  Baptist  Church  d  Boc.  v. 
Manchester,  17  R.  I.  492,  33  Am.  St.  Rep. 
803,  23  Atl.  30.  We  think  the  case  before 
us  clearly  distinguishable  in  its  facts  from 
the  facts  as  found  by  this  court  in  the  case 
of  Elizabethport  Cordage  Co.  ▼.  Whitlookf 
37  Fla.  190,  20  So.  266,  and  that  what  we 
have  said  here  is  not  in  oonfiict  with  the 
decision  therein  rendered. 

The  decree  is  reversed,  with  directi<ms  to 
restate  the  account  upon  the  principles 
above  announced,  and  for  such  further  pro- 
ceedings as  may  accord  with  equity  practise 
and  with  this  (pinion. 

Taylor,  Ch.  J.,  concurs. 

SliAoklef oird  and  WUtfiield,  JJ.,  con- 
cur in  opinion. 

Hooker,  J.,  concurring; 

It  is  contended  that  appellants,  Fannie 
Ottensoser  and  L.  Ottensoser,  are  estopped 
from  questioning  the  propriety  of  the  decree 
of  the  circuit  court  made  in  the  case  of  W. 
W.  Clyatt  and  other  stockholders  against 
the  Ocala  Building  &,  Loan  Association,  ad- 
judging the  association  insolvent,  appointing 
the  receiver,  and  fixing  the  terms  of  settle- 
ment with  borrowing  stockholders,  because 
they  filed  before  the  court  a  protest  against 
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the  plan  of  aettleoMnt  which  the  bill  prmyed 
for,  and  which  the  court  adopted,  and  were 
represented  by  counsel  in  opposition  to  the 
plan.    The  following  seem  to  be  the  facts: 

First.  The  appellants  were  not  parties  to 
that  suit. 

Second.  The  defense,  if  any  was  made,  is 
not  distinctly  set  forth,  but  it  is  inferable 
that  the  plan  asked  to  be  adopted  had  al- 
ready been  agreed  to  by  a  majority  of  the 
stockholders,  and  that  the  association  did 
not,  by  answer  or  otherwise,  oppose  its  adop- 
tion by  the  court. 

Third.  It  does  not  appear  that  any  stock- 
holder was  a  party  defendant  in  that  cause, 
and  therefore  there  was  no  defendant  before 
the  court  with  an  answer  or  other  pleading 
setting  up  the  defense  that  the  plan  agreed 
upon  was  inequitable  or  unjust  to  these  ap- 
pellants or  any  other  stockholder.  In  other 
words,  it  does  not  appear  that  the  pleadings 
raised  any  issue  upon  the  propriety  or  equity 
of  the  agreed  plain ;  and,  therefore, 

Fourth.  It  does  not  appear  that  the  plead- 
ings were  in  a  condition  which  permitted 
the  defense  that  the  plan  was  inequitable  to 
these  appellants,  by  them  or  anyone  else. 

Fifth.  It  does  not  appear  that  appellants 
offered  testimony,  or  that  there  was  any  is- 
sue made  upon  which  they  6ould  haye  offered 
testimony,  or  that  they  in  any  manner  con- 
trolled the  defense;  but,  on  the  contrary,  it 
rather  appears  that  they  did  not  control  the 
defense. 

Sixth.  It  does  not  appear  that  they  occu- 
pied any  such  relation  to  that  cause  as 
would  have  enabled  them  to  appeal  from  the 
decree  rendered,  or  on  appeal  have  been  able 
to  present  any  issue  to  this  court  for  deci- 
sion, as  the  only  defendant,  the  association, 
occupied  to  these  appellants  a  hostile  posi- 
tion. 

The  foregoing  facts  are  plainly  inferable 
from  the  record. 

In  Greenleaf  on  Evidence,  I6th  ed.  §  523, 
it  is  said:  "It  is  also  a  most  obvious  prin- 
ciple of  justice  that  no  man  ought  to  be 
bound  by  proceedings  to  which  he  was  a 
stranger;  but  the  converse  of  this  rule  is 
equally  true, — that  by  proceedings  to  which 
he  was  not  a  stranger  he  may  well  be  held 
bound.  Under  the  term  'parties/  in  this 
connection,  the  law  includes  all  who  are  di- 
rectly interested  in  the  subject-matter,  and 
had  a  right  to  make  a  defense,  or  to  control 
the  proceedings,  and  to  appeal  from  the 
judgment.  This  right  involves  also  the 
right  to  adduce  testimony,  and  to  cross-ex- 
amine the  witnesses  adduced  on  the  other 
side.  Persons  not  having  these  rights  are 
regarded  as  strangers  to  the  cause.  But  to 
give  full  effect  to  the  principle  by  which 
parties  are  held  bound  by  a  judgment,  all 
persons  who  arc  represented  by  the  parties, 
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and  daim  under  them  or  in  privity  with 
them,  are  equally  concluded  by  the  same 
proceedings.  We  have  already  seen  that  the 
term  'privity'  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property/' 
The  several  classes  of  privities  are  given  in 
fi  189,  Id.,  as  follows:  "Thus  there  are 
privies  in  estate,  as  donor  and  donee,  lessor 
and  lessee,  and  joint  tenants;  privies  in 
blood,  as  heir  and  ancestor,  and  coparceners; 
privies  in  representation,  as  executors 
and  testator,  administrators  and  intestate: 
privies  in  law,  where  the  law,  without  priv- 
ity of  blood  or  estate,  casts  the  land  upon 
another,  as  by  escheat.  All  these  are  more 
generally  classed  into  privies  in  estate, 
privies  in  bloody  and  privies  in  law."  And 
in  note  1  is  given  privity  in  tenure  between 
landlord  and  tenant;  privity  in  contract 
alone,  or  in  the  relation  between  lessor  and 
lessee,  or  heir  and  tenant  in  dower,  or  by 
the  curtesy,  by  the  covenants  of  the  latter,, 
after  he  has  assigned  his  term  to  a 
stranger;  privity  in  estate  alone,  between 
the  lessee  and  the  grantee  of  the  reversion; 
and  privity  in  both  estate  and  contract,  as- 
between  lessor  and  lessee. 

In  the  case  of  Elizdbethport  Cordage  Co.  v. 
Whitlock,  37  Fla.  190,  20  So.  255,  Whitlodc 
was  held  estopped  by  two  judgments  in 
ejectment,  in  which  suits  he  had  filed  pleas- 
asserting  title  in  himself  as  owner,  and  al- 
leging the  other  defendants  to  be  his  ten> 
ants.  Whitlock  therefore  not  only  filed 
pleas  and  defended  the  suits,  but  was  privi^ 
in  tenure  with  the  other  defendants  in  the 
suit.  Under  the  law  as  above  given,  he  was 
therefore  properly  held  to  be  estopped  hy 
the  judgments  against  his  lessee  or  tenant. 
But  that  case  is  clearly  unlike  the  one  at 
bar. 

In  Cecil  v.  CwU,  19  Md.  72,  81  Am.  Deo. 
626,  annotated,  the  court  quotes  the  law 
from  Greenleaf  as  we  have  stated  it,  and 
says :  "  Tarties,  in  the  larger  sense,  are  all 
persons  having  a  right  to  control  the  pro- 
ceedings, to  make  defense,  to  adduce  and 
cross-examine  witnesses,  and  to  appeal  from 
the  decision  if  an  appeal  lies.'  .  .  .  Only,, 
therefore,  those  who  have  enjoyed  them 
[privileges]  collectively  should  be  concluded 
by  a  decision,  judgment,  or  decree." 

In  the  case  of  Central  Baptist  Churek  S 
8oc.  V.  Manchester,  17  R.  I.  492,  38  Am.  St. 
Rep.  893,  23  Atl.  30,  the  question  was,  "Is 
a  person,  not  a  party  to  the  record,  whose 
counsel  is  present  and  participates  in  the 
trial  of  a  suit  against  his  servant,  agent,  or 
employee,  bound  by  the  judgment  rendered 
in  the  suit?"  The  court  held  he  was  not 
bound.  2  Black,  Judgm.  2d  ed.  §  534.  We- 
do  not  think  it  essential  to  cite  the  many 
other  authorities  which  are  at  hand.  Apply- 
ing the  law  as  thus  stated  to  the  foregoingp 
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facta,  we  are  unable  to  hold  that  the  Otten- 
soeen  were  eo  connected  with  the  ease  of 
Cljfafi  against  The  Ooala  Building  d  Loan 
AsaooiaHcn  (the  purpose  of  which  suit  was 
to  proeoie  a  deieree  fixing  the  tenns  of  set- 
tlement with  borrowing  members  of  an  in- 
solvent building  and  loan  association,  in 
whldi  suit  there  was  no  party  defendant  rep- 
resenting the  interests  of  sneh  borrowers, 
and  no  answer,  plea,  or  demurrer  raising  in 
their  behalf  any  issue,  either  of  law  or 
fact),  as  parties,  or  under  any  relation  of 
privity,  so  as  to  be  bound  by  the  decree 
made  in  that  case.  Nor  are  the  defendants 
estopped  by  the  conduct  at  the  meeting  of 
the  stockholders  called  August  7,  1901,  for 
the  purpose  of  procuring  the  assent  of  all 
the  stockholders  to  the  plan  of  settlement 
which  was  then  adopted,  for^  while  they 
were  represented  at  said  meeting  by  proxy, 
they  did  not  consent  or  agree  to  the  said 
plan.  The  notice  calling  the  meeting  shows 
that  it  was  not  to  be  regarded  as  adopted 
unless  all,  or  practically  all,  the  stockhold- 
ers ocmsented  thereto;  and  it  also  shows 
that,  unless  all,  or  practically  all,  the  stock- 
holders consented  thereto,  a  resort  would  be 
had  to  the  courts  fgr  the  appointment  of  a 
receiver,  and  the  record  shows  that  this  lat- 
ter course  was  followed  in  the  case  of  Clyaii 
et  aL  against  The  Ooala  Building  d  Loan  As- 
Moeiaiion.  We  cannot  discover  from  these 
facts  that  the  appellants  did  anything  upon 
whicii  an  estoppel  oould  be  predicated. 

Carter,  P.  J.,  dissenting: 

It  is  not  claimed  in  this  case  that  the 
amount  of  the  premium  charged  appellants 
by  the  decree  is  estimated  upon  an  improper 
basis,  but  only  that  no  pcurt  of  the  premium 
should  have  been  charged. 

In  Towle  v.  American  Bldg,  Loan  ds  In- 
veet.  Boo.  61  Fed.  446,  it  was  held  that  the 
receiver  of  an  insolvent  building  and  loan 
association,  in  adjusting  settlements  of 
mortgages  given  by  members  who  had  pro- 
cured loans  upon  their  stock,  should  charge 
them  with  the  earned  portion  of  the  pre- 
mium paid  or  agreed  to  be  paid  for  the  pref- 
erence of  loan.  For  reasons  stated  by  Judge 
Grosscup  in  that  case,  and  by  Judge  Green 
in  Choieeer  v.  Young,  69  111.  App.  252,  and 
others  which  occur  to  me,  I  think,  upon 
principle,  the  appellants  in  this  case  should 
not  be  relieved  from  payment  of  the  earned 
portion  of  the  premium  bid  by  them  for  the 
preference  of  loan,  estimated  upon  an 
iqnitable  basis.  There  are  numerous  deci- 
sions, however,  which  repudiate  this  rule, 
adid  relieve  the  borrowing  member  from  pay- 
ing any  part  of  the  premium,  though  it 
seems,  if  the  assets  are  not  sufficient  to  en- 
able the  receiver  to  deal  with  each  stock- 


h(dder  and  mortgagor  on  that  basis  without 
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resulting  in  an  unequal  division  of  the  as- 
sets among  the  stockholders,  the  other  rula 
will  be  followed.    Whitehead  v.  Commercial 
Bldg.  d  L.  A880,  64  N.  J.  Eq.  24,  53  Atl. 
679.    Numerically  speaking,  the  cases  sus- 
taining the  rule  that  no  part  of  the  pre- 
mium is  to  be  charged,  as  against  those  sus- 
taining the  other  rule,  are  as  many  to  few,. 
— ^the  multitude  to  several.    I  have  exam- 
ined all  the  cases  which  I  have  been  able  to 
find  in  the  library  sustaining  the  majority 
rule,  but  none  of  them  advance  sufficient  rea- 
sons to  convince  me  of  its  correctness.     I 
realize   the   responsibility    resting   upon    a 
judge  who  refuses  to  follow  what  is  termed, 
the  great  weight  of  authority,  but,  with  my 
present  ccmvictions,  formed  after  as  mature 
consideration  of  the  question  as  I  am  capable 
of  giving  it,  I  shall  accept  that  responsibil- 
ity in  the  present  case.     But,  aside  from, 
this,  other  considerations  lead  me  to  the  con- 
clusion that  in  the  present  case  the  rule 
adopted  by  the  circuit  court  should  not  be 
disturbed.    The  receiver  was  appointed  Oc- 
tober 15,  1901,  in  a  suit  instituted  against 
the  building  and  loan  association  by  Wm.  \W 
Clyatt,  Jr.;  the  owner  of  5  shares  of  scries 
C  of  the  capital  stock  of  the  association,. 
Harry  B.  Glarkson,  the  owner  of  12  shares 
of  series  D,  upon  which  loans  had  been  made„ 
and  Amedee  £.  Delouest,  the  ov^Tier  of  2. 
shares  of  series  B,  on  behalf  of  themselves 
and  all  others  similarly  situated,  and  hav- 
ing like  interests,  who  might  join  them  as 
complainants   under  the  rules   of  law   and 
equity  applicable  to  such  cases.    The  decree 
appointing    the    receiver    directed    him,    ia 
making  settlements  with  borrowing  stock- 
holders, to  charge  the  earned  premium,  and 
it  is  admitted  that  the  decree  in  this  case 
charges  earned  premium  in  accordance  with 
those  directions.    While  appellants  were  not 
formally   made   parties    to    said   suit,    the 
agreed  statement  of  facts  shows  that  they 
"filed  their  protest  in  the  suit  of  W.  W.  Cly- 
att,  Jr.y  and  Others  against  The  Ooala  Build- 
ing d  Loan  Association,  prior  to  the  judge's 
rendering  the   decree  therein, — ^the  protest 
being  directly  and  principally  to  the  man- 
ner or  plan  of  settlement  as  provided  in  said 
decree,     the     said     defendants     protesting 
against    any   part   of   the   premiums   being 
charged  to  the  borrowers, — and  were  repre- 
sented by  counsel,  who  made  argument  be- 
fore  the   court   in   support   of   his   protest 
against   any   part   of   the   premiums   being- 
charged  to  the  borrower  in  the  general  plan 
of  settlement  decreed  by  the  court." 

In  Black  on  Judgments,  J  541,  it  is  said; 
"Numerous  cases  show  that  a  judgment  may 
be  binding  as  an  estoppel  upon  a  person  who, 
although  not  nominally  or  formally  a  party 
to  the  action  in  which  it  was  rendered,  sub- 
mitted his  interest  in  the  subject-matter  of 
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the  litigation  to  the  consideration  of  the 
•6(mTtf  and  inyited  its  adjudication  thereon." 
In  Eligabeihport  Cordage  Co,  v.  Whitlook, 
37  Fla.  190,  text»  223,  20  So.  255,  265,  it  is 
Eaid:  "It  has  been  frequently  held  that,  if 
-a  party  is  interested  in  the  subject-matter 
of  a  suit,  and  does  in  fact  appear  and  ex- 
•ercise  the  right  of  participation  in  the  de- 
fense, as  if  he  were  a  technical  party  upon 
record,  he  cannot  afterwards  be  heard  to 
■contend  that  he  is  not  bound  and  concluded 
by  the  judgment  or  decree  to  the  same  ex- 
tent that  he  would  have  been  if  made  a 
technical  party  to  the  proceeding."  This 
fitatement  of  tiie  law,  it  will  be  noted,  is 
taken  almost  literally  from  the  decision  in 
Parr  v.  State,  71  Md.  220,  17  Atl.  1020.  I 
am  unable  to  see  .why  the  decree  appointing 
the  receiver,  and  instructing  him  as  to  settle- 
ments, is  not  binding  upon  the  appellants, 
under  these  rules  of  law,  as  they  were  un- 
questionably interested,  both  as  stockhold- 
•ers  and  borrowers,  in  the  plan  of  settlement 
•decreed,  and  in  winding  up  the  affairs  of  the« 
association.  The  plan  adopted  by  the  court 
was  one  recommended  by  a  majority  of  the 
stockholders  before  any  suit  was  instituted, 
hut  which  failed  for  want  of  the  unanimous 
•consent  of  all  stockholders.  The  appellants 
were  heard  in  opposition  to  this  plan  before 
it  was  decreed  by  the  court,  upon  a  protest 
filed  by  them,  and  they  should  be  bound  by 
that  decision.  I  think  the  filing  of  the  pro- 
test by  parties  interested  and  entitled  to  in- 
tervene, as  these  parties  unquestionably 
"Were,  the  recognition  by  the  court  of  their 
right  to  file  such  protest  and  to  be  heard 
thereon,  and  the  presentation  of  such  protest 
\j  the  parties,  and  the  hearing  thereon,  con- 
stituted them  real  parties  by  interyention» 
46  L»  IL  A* 


though  no  formal  order  was  aaked  or  made 
admitting  them  as  partiea  to  the  record. 

The  courts  after  hearing  argument  upon 
such  protest,  overruled  it  by  instructing  the 
receiver  to  collect  the  earned  premium;  and 
I  see  no  reason  why  an  appeal  could  not 
have  been  taken  from  the  decree,  if  the  par- 
ties so  desired.  They  undoubtedly  had  s 
right  to  present  any  pertinent  evidence  in 
suppMt  of  their  protest,  and  to  control  the 
proceeding  so  far  as  the  protest  was  can- 
cemed;  and  I  think  they  had  the  right  to 
appeal  from  the  decree,  if  that  be  considered 
an  essential  elen^ent  in  determining  the 
question.  The  circuit  court  evidently  re 
garded  the  Ottensoeers  as  parties,  not  mere 
ly  as  members  of  the  bar  making  suggee 
tions,  and  they  were  givenr  a  hearing  as  suefa 
They  submitted  their  interest  to  the  consid 
oration  of  the  court  by  a  written  paper  filed 
in  the  suit,  and  invited  the  adjudication  had 
thereon,  which  was  rendered  only  after  a 
hearing  such  as  is  usually  given  to  parties 
entitled'  to  be  heard.  The  receiver  has  pro- 
ceeded to  administer  the  trust  under  the  de- 
cree appointing  him,  and  three  dividends 
were  declared  before  the  final  decree  was 
rendered  in  this  case.  Jf  other  borrowing 
stockholders  are  required  to  settle  in  ac- 
cordance with  the  instructions  given  the  re- 
ceiver,— and  I  assume  they  are,  as  dividends 
are  being  declared, — ^it  certainly  would  be 
inequitable  to  relieve  the  appellants  from 
earned  premiums,  and  at  the  same  time  per- 
mit them  to  share  in  the  earned  premiums 
paid  by  other  borrowing  stoddM^ders.  I 
think  there  is  no  error  in  the  decree  in  re- 
spect to  those  matters  oomplained  of,  and 
thai  therefore  it  should  be  miBrmed. 
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1.  Tke  ejccwilnir  of  a  fvror  by  tke 
eowrt  of  its  oivm  motion  In  m  erlwa- 
Inal  eASe  la  not  sronnd  for  n  neiv 
trlnl  In  favor  of  accased,  where  it  does  not 
aiqiear  that  be  did  not  have  a  fair  and  im- 
partial  trial  by  a  competent  jnry,  that  the 
state  had  exhausted  all  its  chaUenges,  or 
that  bgr  the  action  of  the  coort  the  panel  was 
depleted. 

2.  VpoB  trlml  of  n  person  for  akoot- 
Ins  •»  oAcer  who  was  attempting:  to  take 
1  weapon  from  him,  evidence  is  admissible 
of  a  regnest  for  protection  ■  which  had  been 


made  to  the  police  npon  receipt  of  a  telegram 
from  accused,  that  he  was  coming  to  the 
city  to  visit  the  one  making  the  request,  the 
latter  stating  that  his  purpose  was  to  kill 
her,  and  that  accused  was  armed,  and  was  a 
dangerous  man. 

8.  An  Infomntlon  for  naannlt  with 
intent  to  mnrder  need  not  allege  that  the 
victim  was  a  police  officer  to  admit  evidence 
of  that  fact  upon  the  trial. 

4.  Tlie  implicntion  tknt  n  Jnrr  akoald, 
aa  matter  of  laiv,  infer  malice 
or  an  intisnt  to  kill  from  the  facts  and  cir- 
cumstances which  they  might  gather  from 
instructions,  that,  wbere  the  act  Is  deliber- 
ate and  likely  to  be  dangerous,  malice  will 
be  presumed;  and  that,  when  a  man  delib- 
erately uses  a  deadly  weapon  in  a  manner 
likely  to  produce  harm,  we  must  say  he  in- 
tended to  destroy  life;  and  that,  if  ha  does 


V<yrm. — Homicide  in  re€i$ting  arrest,  or  of  of- 

fleers  of  /attfce. 

I.  Bffeot  of  express  malice,  808. 
II.  Oomerai  rule  In  case  of  lawful  arrest, 

864. 
ni.  JtecMoiM  for  rule,  855. 
lY.  Determination  as  to  oriminaMty. 

a.  Questions  to  he  considered,  357. 

lb  (Pgloer's  authority. 

1.  QuaUflcation,  857. 

2.  The  warrant,  358. 

8.  Action  without  a  warrant, 

(a)  In  case  of  suspected  fel- 

ony, 8<M). 

(b)  In  case  of  crime  not  a 

felony,  362. 
(e)  In  case  of  crime  in  pres- 
ence of  officer,  808. 

(d)  By  private  citizen,  365. 

(e)  Effect     of    innocence    of 

charge,  866. 
•e.  Jfaaner  of  ewecution. 

1.  Self-defense     against     unneces- 

sary force,  367. 

2.  Bmtent  of  right,  369. 

8.  Unnecessary   force   as   provoca- 
tion, 370. 

d.  Knowledge    of   authority   and    pur- 

pose. 

1.  General  rules;  necessity  of  no- 

tice, 370. 

2.  Sufficiency  of  notice,  371. 

3.  When  notice  may  he  dispensed 

with,  372. 
•  4.  Refusal   to   state   authority   on 
demand,  374. 
T.  General  rule  in  case  of  unlawful  arrest, 

874. 
TI.  Resistance  to  unlawful  arrest. 

a.  Right  of,  875. 

b.  Extent  of  right,  376: 

e.  B-ffect  of  excessive  resistance  on  de- 

gree of  crime,  377. 
d.  Application  of  rules  to  escape  after 
submission,  378. 
TIL  Protection  extended  to  officers*  <usistant8, 
379. 
Tm.  Rules  appUcahle  to  escapes  from  confine- 
ment, 880. 
IZ.  Statutory  protection  to  certain  Federal 
officers,  880. 
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X.  The  indictment,  381. 

XI.  Proof. 

a.  Of  official  character,  881. 

b.  Of  authority  to  act. 

1.  The  warrant,  882. 

2.  Circumstances     warranting   o^ 

tion  without  a  warrant,  882. 
e.  Of  motive  or  malice. 

1.  AdmissihUity,  884. 

2.  Sufficiency,  885. 

d.  Other     general     and    mtocellaneotis 
matters,   886. 

XII.  Summary,  886, 


I.  Effect  of  express  malice. 

The  killing  of  an  officer  In  resistance  of  an 
arrest  is  murder  in  the  first  degree  when  it  is 
done  with  express  malice,  whether  or  not  the 
officer  has  a  warrant,  and  whether  the  attempt- 
ed arrest  is  legal  or  illegal;  express  malice 
having  the  same  elfect  upon  a  homicide  in  all 
cases,  whether  the  person  killed  is  an  officer  or 
a  private  individual,  and  without  reference  to 
the  capacity  in  which  he  is  acting.  State  v. 
Oliver,  2  Uoust.  (Del.)  585;  Rafferty  v.  People, 
72  III.  37;  Com.  v.  Clegget,  3  Legal  6az.  9; 
People  V.  Randall,  1  Wheeler,  C.  C.  258,  5  N. 
Y.  City  Hall  Rec.  141 ;  Wilson  v.  State,  11  Lea, 
310. 

And  the  fact  that  an  officer  or  citisen  attempt- 
ing an  arrest,  and  being  killed  in  so  doing,  had 
exceeded  bis  authority,  does  not  reduce  the  kill- 
ing to  manslaughter,  if  the  slayer  had  no  valid 
reason  to  believe  himself  in  immediate  danger 
of  great  bodily  harm,  and  the  homicide  was  in 
fact  perpetrated,  not  in  passion  or  sudden  heat 
upon  the  provocation  of  the  arrest,  but  with 
actual,  deliberate  malice  and  premeditation. 
RobersoD  v.  State,  43  Fla.  156,  52  L.  R.  A. 
751.  29  So.  535. 

And  where  an  officer  of  the  law,  armed  with 
legal  authority,  goes  in  a  quiet  and  peaceful 
manner  in  company  with  another  to  the  house 
of  a  person  accused  of  crime  to  discharge  the 
public  duty  of  arresting  him  under  a  warrant, 
and  proceeds,  without  hostile  demonstration, 
to  inform  him  of  the  nature  of  his  mission  by 
reading  the  warrant,  and  is  shot  by  him  delib- 
erately and  wilfully,  an  instruction  in  the  pros- 
ecution for  the  shooting  on  the  question  of 
23 
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an  act  which  has  a  direct  tendency  to  de- 
stroy life,  the  necessary  conclusion  Is  that 
he  intended  to  do  so, — is  removed  by  other 
instmctlons,  that  the  Intent  to  murder  can- 
not be  implied  as  matter  of  law,  it  must  be 
proved  as  matter  of  fact:  that  malice  is  not 
inferred  from  the  use  of  a  deadly  weapon, 
but  must  be  found  by  the  Jury  from  the 
proof  of  facts  and  circumstances  suilicient  to 
warrant  such  implication. 
6.  An  objection  to  nn  instmetion  to 
which  no  exception  was  taken  In  the  trial 
court  will  not  be  considered  on  appeal. 

6.  It  In  not  Indispensnble  to  n  con- 
viction that  the  motive  for  the  crime  shall 
appear. 

7.  One  la  not  Jnatliled  In  altootlnv  ^n 
oAcer  who  merely  announces  the  intention 
to  arrest  him,  although  the  character  of  the 
officer  does  not  appear,  and  the  arrest  would 
be  unwarranted. 


8.  Tbe  levislntare  may  nntborlse  the 
■earcli  without  a  warrant  of  persons  sus* 
pected  of  carrying  concealed  weapons. 

O.  One  vrlio  Is  cbnrsed  vrlth  masaali 
upon  nn  oAcer  who  attempted  witfaoot  a. 
warrant  to  search  him  for  concealed  weapons 
cannot  question  the  constitutionality  of  a 
statute  authorizing  such  search,  since  the  of- 
ficer was  Justified  in  assuming  that  the  law 
was  valid,  and  in  acting  upon  that  assump- 
tion. 

lO.    Ad    Intentlonni    kllUnv    Is    not    re- 
duced   from    murder    to    nftnnalnuarh- 

ter  by  the  fact  that  the  victim,  a  police  of- 
ficer, caught  the  accused  by  the  arm,  and  In 
a  very  rude  and  insolent  manner  ordered 
him  to  get  out  of  a  hack  where  he  had  a 
right  to  be. 

(December  7,  1903.) 


manslaughter  is  not  proper.     State  v.   Green, 
66  Mo.  631. 

So,  where  a  robbery  was  committed,  and  fresh 
pursuit  was  made  by  the  owner  of  the  stolen 
money,  on  reliable  information,  and  the  roh- 
bers  were  overtaken  and  informed  of  the  felony 
and  that  they  were  believed  to  be  the  perpe- 
trators, and  told,  before  either  was  taken  hold 
of,  that  they  must  return,  and  one  of  them  be- 
gan immediately  to  rid  himself  of  the  stolen 
money,  after  which  they  killed  their  pursuer, 
the  killing  was  evidently  malicious,  and  was 
murder,  and  not  manslaughter.  Brooks  v. 
Com.  61  Pa.  352.  100  Am.  Dec.  645. 

And  a  peremptory  instruction  to  the  Jury  to 
find  the  accused  not  guilty  should  not  be  given 
in  the  case  of  a  public  officer  seeking  to  per- 
form his  duty  in  attempting  to  arrest  one  who 
had  committed  a  public  offense  in  his  presence, 
in  making  which  effort  he  was  slain  by  the  pub- 
lic offender,  who  resisted  the  arrest  pursuant  to 
a  predetermination  to  slay  the  officer  rather 
than  submit  to  it.  Hendrlckson  v.  Com.  26 
Ky.  L.  Rep.  224,  81  S.  W.  266. 

And  instructions  in  a  prosecution  for  homl* 
cide  involving  the  right  of  self-defense  are  prop- 
erly refused  where  they  ignore  the  fact  that 
the  person  killed  was  an  officer,  and  had  the 
right  to  arrest  the  person  who  killed  him. 
State  V.  Fuller,  06  Mo.  165,  0  S.  W.  583. 

Nor  is  the  rule  confined  to  malicious  intent 
to  kill, — it  is  the  same  with  reference  to  an 
intent  to  Inflict  serious  bodily  harm ;  and, 
where  men  have  been  given  into  the  custody  of 
a  policeman,  who  has  legal  authority  to  take 
them  Into  such  custody  and  to  call  upon  others 
to  assist  him,  they  have  no  right  to  resist  him, 
and  in  resisting  him  they  are  doing  an  illegal 
act ;  and.  If  one  of  the  prisoners  kicks  one  of 
the  men  having  him  In  custody  intending  to  in- 
flict serious  bodily  harm,  and  death  ensues 
therefrom,  he  is  guilty  of  murder.  Reg.  v. 
Porter,  12  Cox,  C.  C.  444. 

So,  although  an  attempted  arrest  by  an  offi- 
cer Is  Illegal,  yet.  If  the  person  sought  to  be 
arrested  kills  the  officer  with  express  malice, 
the  killing  is  murder  in  the  first  or  second  de- 
gree, and  not  manslaughter.  State  v.  Hol- 
comb,  86  Mo.  371 ;  Noles  v.  State.  26  Ala.  31, 
62  Am.  Dec.  711 ;  State  v.  Scheele.  57  Conn. 
307,  14  Am.  St.  Rep.  106.  18  Atl.  256 ;  State  v. 
Ward,  6  Harr.  (Dei.)  406;  Roberson  v.  State, 
43  Fla.  156.  52  L.  R.  A.  751,  29  So.  535 ;  Palm- 
er V.  People,  138  111.  356,  32  Am.  St  Rep. 
146,  28  N.  E.  130 ;  State  v.  Spaulding,  34  Minn. 
iiC  L.  R.  A. 


361.  25  N.  W.  795 ;  Brooks  v.  Com.  61  Pa.  352, 
100  Am.  Dec.  645 ;  Brlggs  v.  Com.  82  Va.  554 ; 
United  States  v.  Travers,  2  Wheeler,  C.  C.  490,. 
Fed.  Cas.  No.  16,537;  Reg.  v.  Allen.  17  L.  T. 
N.  S.  222. 

And  where  one  expecting  an  attempt  wIl^ 
be  made  to  arrest  him  deliberately  prepares 
arms  for  immediate  use,  and  deliberately  de- 
termines to  kill  the  person  attempting  sudi  il- 
legal arrest,  and,  upon  his  appearance  for  that 
purpose,  does  deliberately  kill  him,  it  Is  a  kill- 
ing upon  express  malice,  though  the  arrest  is 
illegal  to  his  knowledge.  Miller  v.  State,  31 
Tex.  Crim.  Rep.  609,  37  Am.  St  Rep.  836.  21 
S.  W.  925. 

A  person  killing  an  officer  who  attempted  to 
arrest  him,  however,  is  entitled  to  the  benefit 
of  a  reasonable  doubt  upon  the  questions  wheth- 
er or  not  he  provoked  the  dlfficalty  with  the 
intention  of  killing  the  officer  or  doing  him 
serious  bodily  harm,  whether  or  not  the  officer 
was  without  authority  to  arrest  him,  and 
whether  or  not  he  knew  of  such  want  of  au- 
thority. Vann  v.  State  (Tex.  Crim.  App.)  77 
S.  W.  813. 

And  where  an  officer  was  killed  in  an  attempt 
to  make  an  arrest,  and  no  one  was  near  enough 
to  hear  what  was  said  or  to  see  what  was  done 
by  the  parties  at  the  time,  the  court  in  a  pros- 
ecution for  the  killing,  should  charge  with  ref- 
erence to  murder  in  the  second  degree,  the 
fact  that  what  was  said  and  done  at  the  time 
being  unknown  necessitating  the  giving  of  a 
charge  on  the  lower  grade  of  felonious  homicide. 
Moore  v.  State,  40  Tex.  Crim.  Rep.  489,  50  S. 
W.  942. 

II.  Oeneral  rule  in  case  of  lawful  arrest. 

The  general  rule  Is  that  where  persons  hav- 
ing authority  to  arrest,  or  Imprison,  or  other- 
wise execute  public  Justice,  and  using  proper 
means  for  that  purpose,  are  resisted  in  so  do- 
ing, and  one  of  them  happens  to  be  killed.  It 
will  be  murder  In  all  who  take  part  in  the  re- 
sistance. Re  Riots  of  1844.  2  Clark  (Pa.> 
275;  Com.  v.  Clagget,  3  Legal  Gas.  9:  Brown 
v.  State.  109  Ala.  70.  20  So.  103;  Seams  v. 
State,  84  Ala.  410.  4  So.  521 ;  State  v.  OIlTer. 
2  Houst  (Del.)  585;  Croom  v.  State.  85  Ga. 
718,  21  Am.  St  Rep.  179,  11  S.  B.  1035: 
Brooks  V.  State,  114  Ga.  6,  39  S.  B.  877;  Raf- 
ferty  v.  People,  69  111.  Ill,  18  Am.  Rep.  601  : 
RoberU  v.  State,  14  Mo.  138.  55  Am.  Dec. 
07 ;  Jones  v.  SUte,  14  Mo.  412 ;  State  v.  Green^ 
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ERROK  to  the  District  Court  for  Lake 
County  to  review  a  judgment  convict- 
ing defendant  of  assault  with  intent  to 
murder.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr,  James  Glynn,  for  plaintiff  in  er- 
ror: 

It  was  an  error  to  excuse  Ihe  juror. 

Tan  Blaricum  v.  People,  16  111.  364,  63 
Am.  Dec.  316;  Stampofski  v.  Steffena,  79 
lU.  306. 

All  that  portion  of  §  1364,  3  Mills's 
Anno.  Stat.,  authorizing  search  to  be  made 
without  a  warrant  is  void. 

Re  Kellam,  55  Kan.  700,  41  Pac.  960. 

Malice  is  not  a  presumption  of  law. 

.Viloii  V.  People,  27  Colo.  206,  60  Pac. 
485;  State  v.  Dolan,  17  Wash.  499,  50  Pac. 


474;  People  v.  Mize,  80  Cal.  41,  22  Pac.  81; 
People  V.  Landman,  103  Cal.  677,  37  Pac. 
519. 

It  is  not  in  the  province  of  the  court  to 
judge  the  motives  of  the  defendant  (and 
no  motive  was  shown),  and  then  say  to 
the  jury  that  he  intended  to  destroy  life. 

Kent  V.  People,  8  Colo.  573,  9  Pac.  852; 
Nilan  v.  People,  27  Colo.  206,  60  Pac.  485; 
State  V.  Dolan,  17  Wash.  499,  50  Pac.  474; 
People  V.  Landman,  103  Cal.  577,  37  Pac, 
518;  People  v.  Mize,  80  Cal.  41,  22  Pac.  81. 

Where  a  deliberate  intent  must  be 
found  to  exist  to  constitute  the  act  crim- 
inal, it  is  impossible  that  it  should  be 
found  to  exist  without  reflection  or  pre- 
meditation; intent  cannot  exist  without  de- 
liberaticm. 


ee  Mo.  631 ;  State  v.  Albright,  144  Mo.  638, 
46  6.  W.  620;  Johnson  v.  Btate^  5  Tex.  App. 
43;  James  v.  State,  44  Tex.  314;  Tiner  v. 
State,  44  Tex.  128 ;  United  States  v.  Travers, 
2  Wheeler,  C.  C.  490,  Fed.  Cas.  No.  16,537; 
long's  Case,  4  Coke,  40a/  Mackalley's  Case,  0 
Coke,  tSb. 

And  this  is  especially  true  where  it  appears 
thst  the  fugitive  liad  actually  shot  another, 
and  was  running  away  from  the  place  of  the 
shooting  at  the  time.  Brooks  ▼.  State,  114  Ga. 
6.  39  &  B.  877. 

If  a  person  attempting  or  making  an  arrest 
is  a  lawful  officer,  and  known  to  he  such  by  the 
party  sought  to  be  arrested,  and  is  authorized 
br  law  to  make  the  arrest,  and  he  is  slain  in 
the  discharge  of  his  doty  by  the  latter  or  hy 
»)me  other  person  Interfering  in  his  hehalf, 
then  the  offense  Is  murder  of  some  degree  ac- 
cording to  the  other  accompanying  circumstan- 
ces, whether  his  official  capacity  is  known  or 
unknown.    Alford  y.  State,  8  Tex.  App.  545. 

And  this  role  applies  as  well  to  arrest  made 
ander  a  warrant  for  a  misdemeanor  as  for  a 
felony ;  but  it  is  modified  by  the  Missouri  stat- 
ute so  as  to  make  it  murder  in  the  first  de- 
cree only  when  the  officer  is  killed  by  a  per- 
son he  is  attempting  to  arrest,  charged  with  a 
felony.    State  y.  Green,  66  Mo.  631. 

And  under  N.  J.  Pamph.  Laws  1898,  S  106, 
p.  824,  the  killing  of  any  magistrate,  sheriff, 
coroner,  constable,  or  other  officer  of  Justice, 
either  civil  or  criminal,  in  the  execution  of  his 
office  or  duty,  is  murder.  Bullock  v.  State, 
,  65  N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47  Atl. 
62. 

Thus,  where  two  persons  were  fighting,  and 
to  prevent  it  a  third  person  seized  one  of  them 
tnd  held  him  down,  hut  struck  no  blow,  and  the 
person  held  stabbed  and  killed  him,  the  kill- 
ing Is  murder  If  the  third  person  did  nothing 
more  than  was  sufficient  to  prevent  the  other 
from  beating  the  person  he  was  fighting  with. 
Rex  V.  Bourne,  5  Car.  &  P.  120. 

But  it  Is  manslaughter  only  if  he  did  more 
than  was  necessary  to  prevent  such  heating. 
Ihid. 

So,  In  State  t.  Johnson,  76  Mo.  128,  a  con- 
viction of  murder  in  the  second  degree  for  the 
■luwting  and  killing  of  the  marshal  of  the  town 
ud  deputy  constable  while  he  was  attempt- 
ing to  arrest  the  accused  was  sustained ;  but 
no  question  was  made  hi  the  case  as  to  the 
official  position  of  the  deceased. 
WL.ILA. 


A  prisoner  lawfully  apprehended  hy  a  police 
officer  on  a  criminal  charge,  however,  who  uses 
violence  to  the  officer,  or  to  anyone  lawfully 
aiding  or  assisting  him,  which  causes  such  per- 
son's death.  Is  guilty  of  manslaughter  only^ 
where  the  injury  is  inflicted  accidentally  in  the 
course  of  a  struggle  to  get  free,  there  helng  no 
intent  even  to  injure.  Reg.  y.  Porter,  12  Cox, 
C.  C.  444. 

Where  the  state,  in  a  prosecution  for  homi- 
cide, relies  on  the  fact  that  the  victim  of  the 
homicide  was  an  officer  In  the  discharge  of  his 
duty,  the  existence  of  tlmt  fact  must  he  sub- 
mitted to  the  Jury  in  an  appropriate  instruction, 
and  the  knowledge  of  the  accused  of  his  official 
character  must  be  shown ;  and  the  absence  of 
any  Instruction  as  to  such  matters  Is  fatal  to 
a  conviction.  State  v.  Hayes,  89  Mo.  262,  1 
S.  W.  806. 

And  It  Is  not  within  the  power  of  the  trial 
court,  in  a  prosecution  against  a  person  for 
the  homicide  of  one  who  sought  to  arrest  him, 
to  limit  the  Inquiry  of  the  Jury  in  the  appli- 
cation of  the  facts  to  the  crime  of  manslaugh- 
ter, by  declaring  that  manslaughter  from  the 
accidental,  but  negligent,  killing  of  a  human 
being  could  not  arise  in  the  case.  State  v. 
Davis,  53  S.  C.  150,  69  Am.  St.  Rep.  845,  81  S. 
E.  62. 

But  a  person  on  trial  for  a  homicide  com- 
mitted upon  a  peace  officer  who  had  made  no 
arrest  is  not  entitled  to  complain  because  the 
trial  court  treated  the  case  as  a  case  of  homi- 
cide by  one  citizen  upon  the  person  of  another, 
since  that  would  be  distinctly  to  his  advantage. 
Bishop  v.  Com.  109  Ky.  558,  60  S.  W.  190, 
Reversmg  22  Ky.  L.  Rep.  760,  58  S.  W.  817, 
on  other  grounds  on  rehearing. 

III.  Reasons  for  rule. 

The  reasons  for  the  rule  above  given  are  that 
every  person  is  bound  to  submit  to  the  ordinary 
course  of  Justice,  and  an  officer's  warrant  Is  a 
protection  to  him  for  all  acts  reasonably  re- 
quired for  Its  execution.  State  v.  Spauldlng, 
34  Minn.  361,  25  N.  W.  798;  Floyd  v.  State, 
82  Ala.  16,  2  So.  683. 

And  that,  while  an  officer,  in  making  a  law* 
ful  arrest,  should  use  no  unnecessary  violence, 
it  Is  his  duty  to  make  the  arrest;  and  the  law 
clothes  him  with  power  to  accomplish  that  re- 
sult, and  Imposes  upon  him  the  duty  to  over- 
come all  resistance,  the  means  being  cosztensivs 


S56 


Colorado  Supbems  Coubt. 


Dec., 


Moore  v.  People,  146  111.  600,  35  N.  E. 
166;  Baker  v.  People,  49  111.  309;  Hungate 
V.  People,  7  111.  App.  101;  Territory  v. 
Vigil,  8  N.  M.  583,  45  Pac  1117. 

If  an  officer  does  not  keep  within  the  law 
he  is  not  acting  as  an  officer,  nor  entitled 
to  protection  as  one. 

People  V.  Rounds,  67  Mich.  482,  35  N. 
W.  78;  2  Am.  &  £ng.  Enc.  Law,  2d  ed.  p. 
980;  Chapman  v.  Dunn,  56  Mich.  31,  22 
N.  W.  102;  Yates  v.  People,  32  N.  Y.  50a 

Messrs.  I.  B.  ISelTille  and  H.  J.  Her* 
aey,  with  Mr,  N.  C  Mlller»  Attorney 
General,   for  defendant  in  error: 

The  evidence  justified  the  court  in  find- 
ing that  the  juror  was  not  a  citizen  of  the 
United  States,  and  certainly  this  was  a 
valid   exercise   of  the   court's   jurisdiction. 

Bahcock  v.  People,  13  Colo.  515,  22  Pac. 


817;  Goodson  v.  Unitp^  States,  7  Okla. 
117,  54  Pac  423;  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1118. 

The  statute  makes  the  ooort  the  "trier" 
of  the  question  of  the  competency  of  a 
juror. 

Solander  v.  People,  2  Ck)lo.  48;  Jones  v. 
People,  2  Colo.  351. 

The  selection  and  rejection  of  jurors  is 
largely  in  the  discretion  of  the  trial  court. 

Mooney  v.  People,  7  Colo.  218,  3  Pac 
235;  Denver,  S,  P.  d  P.  R.  Co.  v.  Jfoyno- 
han,  8  Colo.  56,  6  Pac  811;  Denver,  8.  P- 
d  P.  R.  Co.  Y.  Drisooll,  12  Colo.  620,  13 
Am.  8t.  Rep.  243,  21  Pac  708;  CoUine  v. 
Burns,  16  Colo.  7,  26  Pac.  145;  Bahcoi^  v. 
People,  13  Colo.  515,  22  Pac  817;  Thomp- 
son V.  People,  26  Colo.  496,  69  Pac  51. 

The  excuse  or  rejection  of  a  juror  for 


with  the  daty.  State  t.  Fuller,  96  Mo.  165,  9 
S.  W.  58a. 

Where  one  has  the  right  to  arrest  another, 
therefore,  the  other  has  no  right  to  resist  such 
arrest,  since  the  two  rights  cannot  coexist; 
and  where  a  person  thus  haying  the  right  to  ar- 
rest another  Is  killed  by  the  latter  in  the  resist- 
ance of  such  arrest,  the  resistance  is  a  crime, 
and  the  killing  is  a  homicide  in  the  commission 
of  an  unlawful  act.  State  t.  Albright,  144  Mo. 
638,  46  S.  W.  620;  State  v.  Cushenberry,  157 
Mo.  168,  56  S.  W.  787;  State  t.  Byans,  161 
Mo.  95,  84  Am.  St.  Rep.  669,  61  8.  W.  690; 
Reg.  T.  Porter,  12  Cox,  G.  C.  444. 

And  where  a  sherilf  or  other  officer  having 
an  execution  or  other  process  Is  slain  in  execut- 
ing it,  or  in  the  performance  of  the  duties  of 
his  office,  it  is  murder  in  the  person  who  kills 
him,  thouflli  there  was  no  former  malice.  Dil- 
ger  Y.  Com.  88  Ky.  650,  11  S.  W.  651 ;  State  v. 
Shaw,  78  Vt  149,  60  Atl.  868. 

And  though  there  was  no  intent  to  inflict 
grievous  bodily  injary.  Reg.  ▼.  Porter,  12  Cox, 
C.  C.  444. 

And  a  prisoner  who  has  .been  lawfully  ap- 
prehended by  a  police  constable  on  a  criminal 
charge,  who  uses  violenoe  to  the  constaMe  or  to 
a  person  lawfully  called  in  to  assist  him,  where- 
by such  person  Is  killed,  is  guilty  of  murder, 
though  he  does  so  only  with  intent  to  escape. 
/Md. 

Where  a  person  was  acting  as  a  public  offi- 
cer, and  while  in  the  lawful  discharge  of  his 
duties  as  such  was  attempting  to  arrest  per- 
sons, and  they  unlawfully  resisted  the  arrest, 
and,  in  furtherance  thereof,  one  of  them  struck 
the  person  so  seeking  to  arrest  them,  from 
which  his  death  resulted,  the  law  will  imply 
malice  aforethought  from  the  blow  and  the  un- 
lawful resistance.  State  v.  Zeibart,  40  Iowa, 
169 ;  Yong's  Case,  4  Coke,  40a. 

And  an  attempt  to  kill  a  policeman  to  prevent 
an  arrest  which  he  is  entitled  to  make  is  an 
assault  with  intent  to  murder,  though  no  malice 
toward  the  policeman  is  shown  other  than  that 
indicated  by  the  use  of  a  weapon  likely  to  pro- 
duce death.    Herrell  v.  State,  75  Ga.  842. 

And  where  an  officer  is  killed  while  in  the 
execution  of  a  process  malice  is  presumed,  even 
though  there  may  have  been  error  in  the  proc- 
ess, or  though  the  arrest  was  made  in  the 
night.    Mackaley's  Case,  2  Cro.  Jac.  280. 

There  Is  no  such  inconsistency  between  a  kill- 
66L.  R.  A. 


ing  with  deliberate  design  to  effect  another's 
death  and  <me  effecting  it  during  an  attempt  to 
commit  a  felony,  as  to  prevent  the  sobmiaBlQiB 
of  both  theories  to  the  Jury  npon  the  question 
of  murder  in  the  first  degree,  where  the  facts 
show  the  killing  of  a  police  officer  dnrlns  an 
expeditl<m  having  bnrglary  in  view.  People  v. 
Sullivan,  178  N.  Y.  122,  68  L.  R.  A.  868,  98 
Am.  St.  Rep.  682,  66  N.  B.  989. 

And,  to  sustain  a  conviction  npon  a  cfaarse  of 
murder  in  the  first  degree  in  suCh  a  case,  it  is 
not  necessary  that  all  the  jurors  Should  agree 
that  there  was  a  deliberate  and  premeditated 
design  to  take  life,  or  that  aecosed  was  at  the 
time  of  the  killing  engaged  in  aa  attenopt  to 
commit  a  felony ;  It  is  sufficient  that  eadi  Ivrer 
is  convinced  beyond  a  reasonable  doubt  tbat 
accused  committed  a  crime  which  the  stmtnte 
designated  as  murder  in  the  first  degree,  wbeth- 
er  the  mnrder  was  committed  nnder  tte  one 
condition  or  the  other.    /Md. 

Nor,  for  the  same  reason,  can  hot  blood  be 
engendered  where  one  person  has  a  right  to  ar- 
rest another,  by  making  or  attempting  such 
arrest,  so  as  to  reduce  the  degree  of  the  crime 
of  killing  the  officer  while  making  the  arrest. 
State  V.  Altolght,  144  Mo.  638,  46  8.  W.  tt20 ; 
State  V.  Spaulding,  84  Minn.  861,  26  N.  W. 
798;  State  v.  Cushenberry,  167  Mo.  168,  66  & 
W.  787 ;  Galvin  v.  State,  6  Coldw.  288 ;  State 
V.  Shaw,  78  Vt.  149,  60  AU.  868. 

A  felon  knows  his  violation  of  the  law.  and 
that  duty  demands  his  capture,  and  has,  tlkere- 
fore,  no  Just  provocation ;  and  in  his  case  pas- 
sion is  wickedness,  and  resistance  is  crime,  and 
killing  In  resisting  would  be  murder.  Brooks 
V.  Com.  61  Pa.  362,  100  Am.  Dec  645. 

And  heat  of  passion  need  not  be  defined  In  a 
prosecution  for  such  a  homicide,  since  in  such 
case  to  resist  the  officer  is  a  crime.  State  t. 
Cushenberry,  167  Mo.  168,  56  S.  W.  737. 

And  the  question  of  self-defense  does  not 
arise  in  a  case  in  which  a  x)erson  sought  to  be 
arrested  kills  the  officer  seeking  to  make  ttte 
arrest.  State  v.  Shaw,  73  VL  149,  60  Atl. 
868;  Floyd  v.  State,  82  Ala.  16,  2  So.  683: 
Hardin  v.  State,  40  Tex.  Crim.  Rep.  208,  49 
S.  W.  607. 

The  law  of  self-defense  applicable  ta  en- 
counters between  private  persons  does  not  ap- 
ply where  an  officer  is  killed  in  resisting  arrest. 
unless  the  person  resisting  the  arrest  haa  rea- 
souable  ground   to  >  believe,   and   does  ballaTe, 
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an  immffieient  reason  will  not  be  deemed  to 
haT«  been  prejudicial  if  a  trial  is  had  by 
a  duly  qualified  and  impartial  jury. 

12  Edc  PL  &  Pr.  381,  and  not«s;  Strai- 
ton  v.  People,  6  Colo.  276;  People  v.  Aroeo, 
32  CaL  40;  State  v.  Miller,  29  Kan.  43; 
Com.  ▼•  Livemiore,  4  Gray,  19;  Orand 
Rapids  Boom.  Co,  v.  Jatvie,  30  Mich.  308; 
State  T.  Larkin,  11  Nev.  314;  Boyd  y. 
State,  14  Lea,  161;  United  Statee  y.  Cor- 
nell, 2  Mason,  91,  Fed.  Cas.  No.  14,868; 
Atlaa  Min.  Co.  y.  Johnston,  23  Mich.  36. 

Where  the  court,  upon  its  own  motion 
or  upon  the  application  of  a  juror,  ex- 
eases  n  juror  for  an'  insufficient  cause,  it 
is  not  ground  for  reversal. 

1  Bishop,  Grim.  Proe.  S  ^6;  United 
StaUa  Y.  ComeU,  2  Mason,  91,  Fed.  Cas. 
No.  14^68;  People  y.  Areco,  32  Cal.  40. 


Plaintiff  in  error  is  not  in  a  position  to 
raise  the  question  of  the  unconstitutional' 
ity  of  the  act  at  this  time;  the  officer 
would  have  been  entirely  justified  in  act- 
ing under  it  if  he  had  so  desired  and  be- 
lieved the  statute  to  be  vaMd,  so  long  as 
it  had  never  been  questioned  previous  to 
that  time,  or  declared  invalid  by  our 
courts. 

United  States  em  reL  Koeohlin  v.  Maarhle, 
2  Mackey,  12;  People  em  rel.  Atty,  Oen.  v. 
Salomon,  54  HI.  39;  State  em  rel  Nioholls 
V.  Shakespeare,  41  La.  Ann.  156,  6  So. 
592;  State  em  rel.  New  Orleans  Canal 
d  Bkg.  Co,  Y.  Heard,  47  La.  Ann.  1679, 
47  L.  R.  A.  512,  18  So.  746;  State  em  rel. 
Crescent  City  R.  Co.  y.  Bell,  49  La.  Ann. 
676,  21  So.  724;  Sessume  v.  Botts,  34  Tex. 
335;  Clark  y.  Miller,  54  N.  Y.  528;  Little 


that  the  officer  Is  not  acting  In  good  faith  in  the 
attempt  to  arrest,  bat  Is  using  his  offldal  posi- 
tion to  gratify  personal  feeling  against  the 
person  sought  to  be  arrested ;  and  that,  by  snt>- 
mlttlDff  to  arrest  and  opon  being  disarmed,  he 
will,  hj  reason  of  this  fact,  be  in  danger  of 
great  bodily  harm,  or  of  losing  his  life.  Fleet- 
wood T.  Com.  80  Ky.  1. 

IT.  DeterminatUm  as  to  orhninelity. 
a.  Questkms  to  be  eonstdered. 

lM  dctermlDlag  as  to  the  criminality,  or  the 
of  crimlaalltj,  of  the  kiUing  in  resist- 
of  arrest,  or  offieial  action,  or  to  escape 
tntn  4totcBtloo,  tliree  things  mnst  be  considered : 
First;  the  legality  of  the  officer's  authority; 
fccart.  the  legality  of  the  manner  in  which  he 
ezeested  St;  and  third,  the  knowledge  of  the 
person  arrested  of  that  aatbority.  Roberts  v. 
States  14  Mo.  188,  56  Am.  Dec  97;  Jones  v. 
Statop  14  Mo.  412. 

In  conslderiag  tills  subject,  however,  It  is  to 
be  observed  that  this  note  is  upon  the  subject 
<rf  homicide  In  resisting  arrest,  or  of  officers  of 
jnstlee,  and  not  upon  that  of  arrest,  or  when 
arrest  Is  legal.  The  aoestioa  of  the  legality  of 
the  arrest,  therefore,  is  only  touched  upon  so 
far  as  It  has  been  determined  in  homicide  cases, 
sad  so  far  as  It  Is  incidental,  or  necessary,  to 
the  solution  of  questions  with  relation  to  homi- 
cide in  resisting  arrest,  or  of  officers  of  jus- 


Ik  Offioer's  authority, 
.1.  Qualifloatlon. 

That  an  officer  seeking  to  make  an  arrest, 
who  was  killed  In  ttko  attempt,  was  sn  officer 
da  faeio,  and  not  do  jure,  or  that  he  was  known 
and  reeogttlxed  In  the  community  as  such  offi- 
cer. Is  suffident,  as  a  general  mlob  to  render 
the  crime  of  killing  him  nothing  less  than 
murder.  State  v.  Holcomln  86  Mo.  871 ;  Weatfi- 
erford  ▼.  State,  81  Tez.  Crim.  Bep.  680,  87 
Am.  St.  Sep.  828,  21  &  W.  261. 

In  Michigan,  however,  an  officer  sought  to 
he  jostmed  In  case  of  homicide  is  regnlred  by 
constltntlonal  provision  to  be  proved  to  be  an 
office  de  jure.  People  v.  Gosch,  82  Mich.  22, 
46  H.  W.  101. 

Bot  a  deputy  sherUT  shot  and  killed  while 
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making  an  arrest  was  not  disqualified  to  hold 
the  office  of  deputy  sheriff  by  reason  of  holding 
the  office  of  supervisor  of  the  township,  under 
Mich.  Const,  art.  10,  f  5,  providing  that  a  sher- 
iff shall  not  hold  any  other  office,  where  it  ap- 
pears that  the  sheriff  was  regularly  appointed 
and  took  the  constitutional  oath,  and  was  act- 
ing under  such  appointment,  and  there  was 
nothing  showing  that  he  was  not  acting  in 
good  faith,  and  hi  the  full  belief  that  his  acts 
as  an  officer  were  valid ;  since  in  such  case  he 
is  an  officer  de  /sre.    IIM. 

So,  a  policeman  is  a  watefunan,  and  has 
the  same  power  of  making  arrests  for  crimes  or 
offenses  against  the  state  as  has  a  sheriff,  con- 
stable, etc.,  where  the  term  ''policeman'*  Is 
used  In  the  statutes  as  the  equivalent  of  **watch. 
man'*  at  common  law;  and  In  making  arrests 
for  such  offenses  he  is  covered  by  the  same  pe- 
culiar protection  which  the  law  throws  around 
a  sheriff  or  other  officer.  State  v.  Bvans,  161 
Mo.  96,  84  Am.  St.  Rep.  669,  61  S.  W.  590. 

And  In  a  prosecution  for  the  killing  of  a 
policeman  it  is  unnecessary,  under  Mo.  Rev. 
Stat  SS  4998,  4999,  providing  that  the  marshal 
shall  at  all  times  have  power  to  make  or  order 
all  arrests  with  proper  process  for  any  offense 
against  the  laws  of  the  state  or  city,  and  bring 
the  offender  to  trial  before  the  proper  officers; 
and  that  policeman  shall  be  subject  to  the  or- 
ders of  the  marshal  as  chief  of  police, — to  pro- 
duce his  official  appointment  as  a  policeman. 
State  V.  Holcombk  86  Mo.  871. 

But  an  ordinance  of  a  city  cooferring  pow- 
ers upon  policemen  with  reference  to  arrests, 
greater  than  those  possessed  Xtj  constables.  Is 
in  contravention  of  general  law,  and  therefore 
void;  and  the  crime  of  killing  an  officer  seek- 
ing to  make  such  an  arrest  thereunder  would  be 
manslaughter  only  In  the  absence  of  malice. 
Muscoe  V.  Com.  86  Va.  448,  10  8.  B.  584. 

And  a  verbal'  order  of  the  mayor  of  a  city 
confers  no  authority  which  will  prevent  the 
act  of  a  person  sought  to  be  arrested,  of  kill- 
ing the  officer,  from  being  reduced  to  manslaugh- 
ter instead  of  murder.    DM. 

Nor  Is  a  local  officer  protected  in  making  an 
arrest  outside  of  his  own  county  or  other  ju- 
risdictional district,  unless  the  circumstances 
were  such  as  to  authorise  him  to  do  so  acting 
as  a  private  citizen.  People  v.  Coughlin,  13 
Utah,  68,  44  Pac.  94;  State  v.  Morgan,  22 
Utah,  162,  61  Pac.  527. 
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Rock  d  Ft  8,  R.  Co.  v.  Worthen,  46  Ark. 
312;  Dexter  v.  Alfred,  46  N.  Y.  S.  R.  789, 
19  N.  Y.  Supp.  770;  Newman  v.  People, 
23  Colo.  300,  47  Pac.  278. 

Where  instructions,  taken  as  a  whole, 
fairly  define  a  crime  charged,  and  state  its 
various  limitations  with  sufficient  accuracy 
to  advise  the  jury  as  to  the  law,  the  in- 
structions are  amply  sufficient. 

Matthews  v.  People,  6  Ck)lo.  App.  456, 
41  Pac.  839;  Taylor  v.  People,  21  Colo. 
426,  42  Pac  662;  Boykin  v.  People,  22 
Colo.  496,  45  Pac.  419;  Edwards  v.  People, 
26  Colo.  639,  69  Pac.  56;  Barr  v.  People, 
30  Colo.  522,  71  Pac.  392. 

Because  Telfer  happened  to  be  an  officer 
in  the  discharge  of  his  duty  at  the  time  of 
the   assault   is   no   reason   why   such   fact 


could  not  be  shown,-— especially  as  defend- 
ant would  not  have  been  justified  in  shoot- 
ing anyone   under   the   circumstances. 

People  V.  Wilson,  141  N.  Y.  185,  36  N. 
£.  230. 

The  evidence  was  competent  to  show  the 
authority  of  Telfer,  imder  3  Mills's  Anna 
Stat.  §  1364,  to  search  the  defendant  for 
concealed  weapons. 

Miller  v.  8tate,  31  Tex.  Crim.  Rep.  600, 
37  Am.  St.  Rep.  836,  21  S.  W.  925,  32  Tex. 
Crim.  Rep.  319,  20  S.  W.  1103;  State  v. 
Quy,  46  La.  Ann.  1441,  16  So.  404;  State 
V.  Denkins,  24  La.  Ann.  29;  Kennedy  v. 
State,  107  Ind.  144,  57  Am.  Rep.  99,  6  N. 
E.  305;  Reg,  v.  Edwards,  12  Cox.  C.  C.  230; 
Werner  v.  Com.  80  Ky.  387;  Wilson  v. 
People,   94   111.   299;    Harris   v.   State,   06 


But  where  two  persons  commit  a  robbery, 
and  gag  and  tie  the  person  robbed,  and  be  es- 
capes after  their  departure,  and  immediately 
communicates  with  officers  who  go  in  pursuit 
of  the  robber,  the  pursuit  is  fresh,  so  that  the 
killing  of  one  of  the  officers  in  the  attempt  to 
make  the  arrest  would  be  murder  in  the  first 
degree,  though  the  person  sought  to  be  ar- 
rested had  succeeded  in  reaching  another  coun- 
ty. State  V.  Morgan,  22  Utah,  162,  61  Pac 
527. 

The  question  whether  or  not  a  person  killed 
while  attempting  to  make  an  arrest  was  a  peace 
officer  is  one  for  the  court,  and  not  for  the 
jury,  in  a  prosecution  for  the  killing.  Creigh- 
ton  V.  Com.  83  Ky.  142,  4  Am.  St.  Rep.  143; 
Hendrickson  v.  Com.  26  Ky.  L.  Rep.  224,  81  S. 
W.  266. 

But  where  a  constable  fails  to  renew  his 
bond  for  one  year,  bat  renews  It  the  next,  the 
court  of  oyer  and  terminer  has  no  authority, 
on  a  prosecution  against  a  person  for  killing  the 
constable  while  resisting  an  arrest  by  him,  under 
a  statutory  and  constitutional  provision  re- 
quiring such  officers  annually  to  renew  their 
bonds,  and  providing  that  in  case  of  neglect  or 
refusal  the  office  should  immediately  expire  and 
be  deemed  vacant,  to  determine  whether  the 
office  of  the  constable  had  been  vacant  and 
pronounce  a  Judgment  of  forfeiture,  on  the 
claim  that,  by  omitting  to  renew  his  bond,  his 
office  became  vacated,  and  could  not  be  restored 
by  subsequently  giving  the  bond,  so  as  to  miti- 
gate or  reduce  the  degree  of  the  homicide,  where 
his  continuance  in  office  had  been  recognised  by 
the  public  authorities.  Bullock  v.  State,  65  N. 
J.  L.  557,  86  Am.  St.  Rep.  668,  47  Ati.  62. 

2.  The  toarrant. 

If  a  warrant  Is  for  an  offense  within  the 
jurisdictiou  of  the  Justice  issuing  it,  and  the 
crime  charged  is  described  with  sufficient  pre- 
cision to  apprise  the  accused  of  the  offense  with 
which  he  is  charged,  the  warrant  is  good  and 
will  protect  the  officer,  and  killing  him  in  re- 
sistance of  Its  execution  Is  murder.  State  v. 
Jones,  88  N.  C.  071 ;  Bullock  v.  State,  65  N.  J. 
L.  557,  86  Am.  St  Rep.  668,  47  Atl.  62. 

In  such  case  the  production  of  the  warrant  is 
all  that  is  required,  and  the  prior  proceedings 
cannot  be  investigated.  Bullock  v.  State,  65 
N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47  Atl.  62. 

An  officer  may  safely  obey  all  process  fair 
on  Its  face,  and  is  not  bound  to  Judge  of  it 
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by  facts  within  his  knowledge  which  may  be 
supposed  to  invalidate  it,  and  an  affidavit  and 
bond  upon  which  a  writ  of  attachment  was 
issued ;  and  evidence  that  the  officer  acting 
under  it  knew  of  defects  in  it  which  rendered 
it  worthless  and  Illegal  is  not  admissible  In  a 
prosecution  against  the  person  against  whom  It 
was  issued  for  killing  the  officer  executing  It. 
Ralney  v.  SUte,  20  Tex.  App.  465. 

And  In  the  service  of  criminal  process  an 
officer  is  not  to  be  influenced  or  govemjed  by 
the  purpose,  design,  or  objects  of  the  com- 
plainant therein;  and.  If  the  process  be  regu- 
lar and  legal  upon  its  face,  and  within  the 
Jurisdiction  of  the  magistrate  to  Issue,  he  will 
be  protected  in  Its  service ;  and,  If  he  Is  killed 
in  the  execution  of  it.  It  is  murder,  although 
the  complainant  has  Illegal  designs  in  causing 
it  to  be  Issued,  and  although  the  officer  knows 
that  the  warrant  has  been  procured  by  the  com- 
plainant to  accomplish  improper  and  Illegal  ob- 
jects. Bnllock  V.  State,  65  N.  J.  U  557,  86 
Am.  St.  Rep.  668,  47  Atl.  62. 

Bo,  the  mere  fact  that  a  warrant  Is  Informal 
or  not  strictly  legal,  or  that  it  does  not  ex- 
press the  cause  particularly  enough,  will  not 
Justify  the  person  against  whom  It  Is  Issued  In 
killing  the  officer  seeking  to  execute  It,  where 
the  matter  is  within  the  Jurisdiction  of  the 
Justice  who  Issued  It.  Boyd  v.  Btate^  17  Oa. 
194 ;  Reg.  v.  Allen,  17  U  T.  N.  8.  222 ;  Mack- 
alley's  Case,  9  Coke,  65^. 

And  the  law  does  not  allow  a  person,  about 
to  be  arrested  on  a  warrant  which  Is  legally  de- 
fective In  not  being  directed  to  the  officer  ex- 
ecuting It,  or  which  Is  being  executed  bj  an 
officer  in  pursusnce  of  verbal  directions  when 
his  authority  to  execute  it  should  have  been 
in  writing,  to  slay  the  officer,  who  is  acting  in 
good  faith  under  the  warrant,  to  avoid  arrest. 
Alsop  V.  Com.  4  Ky.  L.  Rep.  547. 

And  a  warrant  Issued  by  a  trial  Jostles  for  a 
county,  addressed  to  the  sheriflF  of  the  county. 
or  his  deputy,  or  any  constable  or  police  offi- 
cer of  any  town  In  that  county,  and  directing 
them  respectively  to  take  the  defendant  aasMd 
therein  and  bring  him  before  such  trial  Justice 
to  answer  to  a  complaint  therein.  Is  snfflclent 
authority  to  a  constable  to  whom  It  Is  deliv- 
ered to  arrest  the  defendant,  so  that  resistance 
to  such  arrest  would  be  an  unlawful  act  and 
killing  the  constable  in  such  resistance  would 
be  homicide.    Com.  v.  Moran,  107  Mass.  239. 

19or  Is  a  warrant  for  larceny  Issued  by  a 
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Ala.  24,  11  So.  256;  Wharton,  Crim.  Ev. 
-Oth  ed.  §  272;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  678,  notes;  State  v.  Duncan,  8 
Kob.  (La.)  562;  United  States  v.  Nar- 
^ellOy  4  Mackey,  503;  Thomas  v.  State,  67 
4ia.  460;  Xtrfty  v.  fif^atc,  7  Yerg.  250; 
^tate  ▼.  Hay  den,  1  Ky.  L.  Rep.  71. 

Steele,  J.,  delivered  the  opinion  of  the 
<*ourt: 

The  defendant^  having  been  convicted  of 
an  assault  with  intent  to  murder,  brings 
the  case  here  for  review. 

Upon  the  impaneling  of  the  jury,  and 
nfter  the  prosecution  and  defendant  had 
passed  the  jurors  for  cause,  the  court  of 
his  owa  motion  examined  at  length  the 
juror   Campion   as  to  his   citizenship,   and 


at  the  conclusion  of  the  examination  ex- 
cused Campion  from  attendance  upon  the 
court.  This  is  alleged  to  be  an  error,  but 
it  does  not  appear  that  by  reason  of  the 
action  of  the  court  the  defendant  has  not 
had  a  fair  and  impartial  trial  by  a  compe- 
tent jury,  that  the  district  attorney  exhaust- 
ed all  his  challenges,  nor  that  by  the  action 
of  the  court  the  panel  was  depleted.  The 
-defendant  therefore  has  not  been  preju- 
diced by  the  action  of  the  court. 

The  other  errors  assigned  relate  to  the 
admission  of  testimony  and  to  the  giving 
and  refusing  of  instructions.  To  under- 
stand these  objections,  it  is  necessary  to 
know  the  circumstances  of  the  alleged  as- 
sault as  presented  by  the  people  and  as 
presented   by  the  defendant. 


Justice  of  the  peace  rendered  defective  in  omit- 
ting tbe  words  "felonious,**  and  In  not  alleging 
the  ownership  of  the  property  alleged  to  have 
t»een  stolen,  so  that  it  would  not  protect  the 
officer  executing  it,  and  so  that  killing  him  In 
tbe  execution  would  not  be  murder.  State  v. 
Jones,  88  N.  C.  671. 

And  a  warrant  Is  not  void  so  as  to  prevent 
resistance  of  arrest  thereunder  from  being  Il- 
legal, and  a  killing  of  the  officer  from  being 
-manslaughter,  by  the  fact  that  the  first  name  of 
the  accused  was  spelled  therein  *'Amel"  in- 
■stead  of  *'Amiel,**  or  by  the  fact  that  the  name 
of  another,  against  whom  it  was  also  Issued, 
was  spelled  "Brailey**  Instead  of  **Brearley." 
Feople  V.  Gosch,  82  Mich.  22,  46  N.  W.  101. 

And  until  a  warrant  has  been  returned  to  the 
■magistrate  Issuing  it  any  memorandum  made 
thereon  by  an  officer  has  not  the  character  of  a 
record,  but  may  be  amended  or  erased  by  the 
officer  who  made  It,  at  his  pleasure;  so  that  a 
-statement  written  thereon,  that,  by  virtue 
thereof,  he  had  arrested  the  defendant,  would 
not  preclude  him,  or  any  other  officer  to  whom 
tbe  warrant  was  directed  and  committed,  from 
making  a  further  service  and  a  return  thereof, 
<»r  render  snch  further  service  illegal  so  as  to 
prevent  resistance  to  such  service  from  being 
^n  Illegal  act,  or  the  killing  of  the  officer  In 
nQcb  resistance  from  being  homicide.  Com.  ▼. 
Moran,  107  Mass.  239. 

So,  an  attachment  Is  not  rendered  Illegal  by 
the  fact  that  It  was  signed  by  the  county  clerk 
In  his  own  cause,  so  as  to  prevent  the  killing 
•of  the  officer  acting  under  such  process  In  re- 
elstlng  Its  execution  from  being  murder';  since. 
In  Issolng  It,  the  county  clerk  merely  acted  in  a 
ministerla]  capacity,  and  not  as  a  Judge  of  his 
•own  cause.  King  v.  Baker,  1  Leach,  C.  L. 
112. 

And  a  warrant  of  a  ctmimJssIoner  of  the 
United  States,  who  has  no  seal  of  office,  and 
who  Is  not  required  to  affix  a  seal  to  a  war- 
rant. Is  not  void  for  the  omission  of  the  seal, 
«o  as  to  furnish  no  authority  to  an  officer  at- 
tempting to  make  an  arrest  thereunder,  and  so 
:a8  to  render  the  killing  of  the  officer  a  homicide 
In  self<defense.  Starr  v.  United  States,  153 
IT.   S.    G14,   88   L.   ed.   841,   14    Sup.   Ct.    Rep. 

-019. 

And  where  a  constable  undertakes  to  arrest 
4  person  In  pursuance  of  a  warrant,  and  such 
person  has  formed  a  malicious  Intent  to  re- 
nist  and  kill  any  officer  who  shall  attempt  to 


I  arrest  him  on  that  charge,  and  knows  and  be- 
lieves that  the  constable  only  Intends  to  arrest 
him  and  carry  him  before  a  Justice  to  answer  to 
the  complaint  made  against  him,  and  he  shoots 
and  kills  the  constable  In  resistance  to  such 
arrest,  and  not  In  self-defense,  the  killing  Is 
murder,  notwithstanding  the  fact  that  the  war- 
rant Is  Illegal  In  having  no  seal.  Palmer  v. 
People,  138  111.  856,  32  Am.  St.  Rep.  146,  28  N. 
E.  130. 

The  rule,  however,  that,  If  a  warrant  Is  for 
an  offense  within  the  Jurisdiction  of  the  Justice, 
and  the  crime  charged  is  described  with  suffi- 
cient precision  to  apprise  the  accused  of  the 
offense  with  which  he  Is  charged.  It  Is  good 
and  will  protect  the  officer,  and  killing  him  In 
Its  execution  will  be  murder, — applies  only  to 
those  cases  In  which  the  Justice  acts  ministe- 
rially, as  in  cases  of  warrants  to  arrest  offend- 
ers where  he  has  not  final  Jurisdiction;  where 
he  takes  cognisance  of  the  criminal  action  with- 
in his  Jurisdiction,  the  warrant  Is  the  indict- 
ment, and  must  set  out  the  facts  constituting 
the  offense  with  such  certainty  that  the  accused 
may  be  able  to  Judge  whether  they  constitute  an 
Indictable  offense,  and  that  he  may  be  able  to 
determine  the  species  of  the  offense  with  which 
he  Is  charged.     State  v.  Jones,  88  N.  C.  671. 

And  an  affidavit  by  a  married  woman  stating 
that  she  Is  afraid  her  husband  will  beat,  wound, 
or  kill  her,  or  do  her  some  great  bodily  hurt« 
does  not  authorise  the  arrest  of  her  husband 
under  a  statute  warranting  such  arrest  only 
where  the  person  has  threatened  to  commit  an 
offense  on  the  person  or  property  of  another,  or 
is  about  to  commit  such  an  offense :  and  where  a 
warrant  of  a  Justice  appears  on  its  face  to  be 
predicated  on  such  an  affidavit.  It  Is  void,  and 
furnishes  no  protection  to  the  officer  execut- 
ing It;  and  where  the  person  sought  to  be  ar- 
rested under  such  a  warrant  kills  the  officer  In 
resisting  the  arrest,  he  cannot  be  held  guilty  of 
murder.     Noles  v.   State,  24  Ala.  672. 

And  where  an  under  sheriff  delivered  a 
blank  warrant  to  a  person  who  acted  for  him. 
who  filled  out  a  warrant  thereon  and  delivered 
it  to  an  officer  for  the  arrest  of  the  person 
named  therein,  and  such  person  shot  the  offi- 
cer when  he  sought  to  arrest  him,  the  crime  Is 
miinslaughter  only,  such  warrant  not  being  le- 
gal.   Stockley*B  Case,  1  East,  P.  C.  810. 

So,  the  killing  of  a  bailiff  In  resisting  the  ex- 
ecution of  mesne  process  In  a  civil  action  will 
not  amount  to  murder  where  he  attempted  te 
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Rol>ert  Telfer,  a  policeman  of  the  city  of 
LeadviUe,  was  shot  and  severely  wounded 
about  8  o'clock  in  the  morning  of  the  8th 
of  November,  1901,  upon  opening  the  door 
of  a  hack  then  standing  upon  one  of  the 
streets  of  Leadville,  and  in  which  the  de- 
fendant was  riding. 

After  stating  that  he  went  up  to  the  hack 
for  the  purpose  of  ascertaining  whether  the 
defendant  was  carrying  a  concealed  weapon, 
Telfer  testified  as  follows: 

I  opened  the  door  of  the  hack,  and  at 
the  time  I  did  I  was  going  to  excuse  my- 
self. I  got  out  about  "Ex — ;"  that  is  about 
all.  Mr.  Keady  pulled  the  gun  out,  had  it 
right  up  against  my  breast,  probably  2 
inches  from  my  breast. 

Q.  Where  did  he  take  it  from,  if  any 
placet- 


A.  He  had  it  on  his  lap  In  his  overcoat,, 
over  the  gun.  , 

Q.  Go  on. 

A,  As  soon  as  I  saw  the  gun,  I  made  for 
it>  and  caught  the  gun  by  the  barrel,  with 
my  finger  and  thumb  against  the  chamber^ 
just  in  that  shape  (showing),  and  pui^ed 
the  gun  away  to  the  left,  downwards  at 
the  same  time;  and  be  pulled;  the  trigger 
was  pulled.  , 

Q.  By  you? 

A,  No,  sir,  by  Mr.  Keady;  and  the  gun 
went  off  and  struck  the  iron  plate  on  tho- 
hack  and  entered  my  leg. 

The  defendant's  testimony  upon  direct 
examination  was  as  follows: 

Q,  You  may  state  your  name  to  the  jury. 

A.  Tom  Keady. 

Q.  Where  were  you  bom? 


execute  the  writ  without  a  nan  omUtas  clause 
within  an  exclaslve  liberty.  Rex  t.  Mead,  2 
Starkie,  206. 

Nor  does  a  mittlmua  issued  by  the  clerk  of 
the  court  In  ▼lolatlon  of  law,  directing  a  sheriff 
to  arrest  and  imprison  a  party  named  therein, 
Justify  the  sheriff  In  attempting  to  make  the 
arrest,  and  the  resistance  of  the  party  whom  he 
attempts  to  arrest,  and  the  killing  of  the  offi- 
cer in  such  resistance,  do  not  amount  to  mnr- 
der;  it  is  incnmbent  npon  the  officer  in  such 
case  to  see  that  the  process  under  which  he  acts 
is  valid.  Poteete  v.  State,  9  Baxt  261,  40  Am. 
Rep.  00. 

80  It  was  held  in  an  early  case  that  the  ad- 
dition of  knight  instead  of  baronet  to  the  name 
of  the  defendant  Is  fatal  to  an  indictment ;  and, 
if  the  officer  Is  killed  in  the  attempt  to  arrest 
a  person  who  Is  a  baronet,  ander  the  warrant 
against  him  describing  him  as  knight.  It  is  man- 
slaughter only.  Ferrers's  Case,  Cro.  Car.  371, 
W.  Jones,  846. 

8.  Action  without  a  loommt 
(a)  In  C(ue  of  suspected  felony, 

\llicre  a  crime  has  been  committed,  and  rea- 
sonable ground  exists  to  believe  that  the  per- 
son sought  to  be  arrested  committed  it,  an 
officer  is  entitled  to  make  the  arrest  without  a 
warrant;  and  an  attempt  to  make  such  arrest 
is  not  unlawfal,  or  a  Justification  for  the  kill- 
ing of  the  officer  attemc»tlng  It.  Simmerman 
V.  State,  16  Neb.  615,  21  N.  W.  887 ;  State  v. 
Phillips,  118  Iowa,  660,  92  N.  W.  876;  Rex 
V.  Foi'd,  Rusa  &  R.  C.  C.  820. 

And  where  a  felony  is  committed  at  night, 
and  discovered  In  the  morning,  and  the  officer 
immediately  follows  and  overtakes  the  felon, 
who  is  attempting  to  escape,  it  is  not  neces- 
sai'y  that  be  shoold  have  a  warrant  for  his 
arrest;  anu  where  the  fieelng  felon  is  com- 
manded to  surrender,  but  refuses  to  do  so,  and 
runs  away,  and,  upon  being  overtaken,  kills 
the  person  seeking  to  arrest  him,  he  cannot 
invoke  the  principle  of  self-defense.  White  v. 
State,  70  Miss.  258,  11  So.  682. 

And  breaking  Jail  by  a  person  lawfully  im- 
prisoned therein  for  any  lawful  cause  whether 
criminal  or  civil  is  a  felony,  both  at  common 
law  and  under  the  statutes  of  Vermont,  which 
will  warrant  the  sheriff  in  arresting  the  person 
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breaking  Jail  without  a  warrant,  so  that  the- 
killing  of  one  of  the  sherUTs  assistants  while- 
endeavoring  to  make-  such  arrest  would  be  mur- 
der, and  not  manslaughter.  State  ▼.  Shaw,  7^ 
Vt.  149,  50  AU.  868. 

And  where  a  person  has  reasonable  cause  to- 
suspect,  and  acts  upon  the  suspicion,  that  an- 
other person  has  stolen  money  or  other  prop- 
erty In  his  possession,  inasmuch  as  such  steal- 
ing would  be  larceny  and  a  felony,  he  has  a 
lawful  right  to  arrest  such  person,  and.  If  the- 
latter  kills  him  in  attempting  to  escape,  the 
crime  is  murder,  and  not  manslaughter.  Com. 
V.  Carey,  12  Cush.  246;  Wilson  ▼.  State,  11 
Lea.  810. 

So,  where  parties  are  In  possession  of  stolen* 
hoi*8es,  there  being  no  mere  supposition  regard- 
ing the  fact,  and  a  seizure  is  attempted  openly 
by  the  sheriff  without  a  warrant,  he  is  acting- 
properly,  and  has  the  right  to  seise  the  property 
and  arrest  the  thief  or  person  In  possession  of 
such  property;  and  where.  In  such  case,  his  as- 
sistant is  shot  and  killed  by  one  of  the  thieves^ 
the  court,  in  a  prosecution  for  the  homicide,, 
should  not  instruct  the  Jury  upon  the  hy-- 
pothesis  of  an  illegal  arrest  or  attempt  to  sr- 
rest.  English  v.  State,  84  Tex.  Crlm.  Rep. 
190,  30  S.  W.  238. 

And  if  a  policeman,  dressed  in  his  policeman's- 
uniform  at  a  late  hour  of  the  night,  hears  a 
pistol  shot  within  two  blocks  of  his  beat,  an<ft 
immediately  thereafter  discovers  a  man  run- 
ning from  the  direction  of  the  shot  toward* 
him,  he  has  a  right  to  arrest  him  without  a 
warrant;  and  where,  under  such  circu-nstmces. 
the  officer  attempts  to  make  the  arrest  near 
enough  to  an  electric  light  for  the  slayer  to- 
see  that  he  is  a  policeman,  and  is  shot  and- 
kllled  by  him,  the  offense  la  murder,  not  man- 
slaughter,— especially  where  the  slayer  had.  In 
fact,  fired  the  shot  thus  heard,  and  thereby 
wounded  another.  Brooks  v.  State,  114  Oa.  6. 
89  S.  H.  877. 

And  an  officer  acting  without  a  wan  ant  ha» 
the  right  to  arrest  a  person  against  whom  he- 
knows  there  is  a  charge  of  felony  pending  in 
another  county;  so  that  such  person  may  not 
lawfully  resist  the  attempt  to  arrest  him,  ancf 
the  killing  of  the  officer  In  making  such  re- 
sistance would  not  be  Justified.  State  v.  Symes» 
20  Wash.  484,  55  Pac.  626. 

Where  a  sheriff  sought  to  make  an  arrest 
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/L  Pittsburg,  Pennsylvania. 

<^.  Yoa  may  state  to  the  jury  if,  on  the 
8th  day  of  Novem^r,  I  believe,  vou  came 
to  LeadTille? 

A.  Yes,  sir. 

Q.  Just  go  on  and  state  to  the  jury  what 
happened  that  morning,  from  the  time  you 
got  off  the  train. 

A.  Until  the  time  I  was  arrested? 

Q.  Yes. 

A,  I  was  the  last  passenger  getting  out 
of  the  coach.  I  stepped  out  of  the  coach. 
There  was  a  cab  standing  there,  and  I 
stepped  to  the  cab  door.  I  said  to  the 
cabman,  "Drive  me  to  208  West  Second 
street"  So  when  I  got  there,  my  overcoat 
I  had  laid  on  the  front  seat>  and  that  re- 
Tolver  I  had  laid  it  under  the  overcoat,  in 
between.    So  in  going  up,  I  takes  the  over- 


coat and  gun,  walks  in,  and  touches  the 
button.  I  just  touched  it.  I  realized  I 
wanted  a  drink,  to  get  a  Httle  vial  of  some- 
kind.  I  turned  round  and  told  the  cab^ 
driver  to  drive  me  up  town  to  some  first- 
class  saloon,  as  I  wanted  to  get  a  drink. 
Went  and  stopped  in  front  of  the  Pioneer. 

So  I  had  ordered  a  drink,  this  ilr. he 

comes,  and  says,  "God  damn  you,  get  out 
of  here!"  and  grabbed  me.  I  reached  for 
that  gun,  and  throwed  it  down  on  that,, 
and  he  grabs  it,  and  I  grabs,  and  I  shot 
that  finger  nail  ofiT  (showing).  You  can 
see  the  finger.  It  is  all  healed.  Then  I 
was  arrested.  Then  he  had  that  gun.. 
They  hit  me  over  the  head  and  arms.  I 
throwed  up  my  arms.  They  took  me  etf  to. 
jail. 


without  a  warrant,  and  the  party  sought  to  be 
Arrested  killed  one  of  his  assistants,  and  claimed 
that  tbe  act  was  manslausbter,  and  not  rnnrder, 
became  the  sheriff  had  no  right  to  make  the 
arrest,  the  test  question  is.  Did  the  sheriff  have 
reasonable  cause  to  suspect  that  a  felony  had 
been  committed  by  the  person  sought  to  be  ar- 
Rttedt  State  v.  Shaw,  78  Vt.  149,  60  Atl. 
863. 

And  where  direct  information  was  given  to 
police  officers  as  to  the  commission  of  a  felony, 
and  afterwards^  at  the  tine  of  the  arrest  of  the 
felon,  the  person  giving  the  Information  iden- 
tlfled  him,  it  Is  sufficient  Information  and  Iden- 
tttcatkm  to  warrant  the  arrest,  and  make  It 
morder  If  such  felon  killed  one  of  the  police 
ofllcers  In  resisting  the  arrest.  State  v.  Evans, 
161  Mo.  96,  84  Am.   St  Rep.  609,  61   S.  W. 

And  where  tlie  evidence  In  a  prosecution  for 
bomldds  shows  that  a  burglary  had  been  com- 
mitted, and  the  officer  acted  on  reasonable  sus- 
pldon,  and  upon  Indications  which  led  him  to 
make  an  arrest  therefor,  killing  him  while  he 
was  lawfully  pursuing  the  criminal,  who  was 
cndsavorlng  to  escape  from  him,  is  murder  in 
the  first  degree,  and  no  case  of  self-defense 
could  arise  therein.  State  v.  Cushenberry,  157 
Ub.  168,  66  S.  W.  787. 

And  UUing  an  officer  Is  murder  when  done 
la  resisting  an  arrest,  thoni^  he  took  the  party 
upon  a  charge  which  did  not  In  terms  specify 
all  the  partlcularB  necessary  to  constitute  a 
felony,  since  It  Is  not  necessary  that  th^  charge 
■honld  eontahi  the  same  accurate  description 
of  tlie  offense  as  an  Indictment.  Bez  v.  Ford, 
Rosa  ft  B.  C.  C.  829. 

So,  where  a  barrel  of  oil  was  taken  by  the 
accosed,  and  the  act  was  claimed  to  have  been 
in  sport,  but  the  facts  were  such  that  an  Im- 
partial jury  ought  to  have  been  satisfied  of  his 
Kollt,  an  officer  knowing  this  cannot  be  said  to 
have  liad  no  sufficient  knowledge,  or  informa- 
tion, or  ground  for  suspicion,  that  larceny  had 
been  committed  by  the  accused  to  warrant  an 
arrest  without  a  warrant,  so  as  to  excuse  or 
mitigate  the  crime  on  the  part  of  the  accused  in 
killing  the  officer  to  resist  arrest.  People  v. 
Wi|soo»  65  Mich.  606,  21  N.  W.  905. 

And  where,  in  a  prosecution  for  homicide  in 
klllfaig  an  officer  who  had  arrested  the  accused, 
it  appears  tliat  a  burglary  bad  been  committed, 
and  tliat  tlie  accused  and  another  had  taken 


their  meals  at  a  neighboring  restaurant,  but 
had  discontinued  doing  so  at  the  time  of  the 
burglary,  and  that  the  proprietor  and  his  bead 
waiter  suspected  them  of  being  connected  with 
the  burglary,  and  communicated  their  suspic- 
ions to  the  police,  and  were  Instructed  by  the 
police  authorities  to  call  them  if  such  persons 
should  reappear ;  and  that  such  persons  subse- 
quently reappeared  and  the  authorities  were  no- 
tifled,  and  an  officer  was  sent  to  make  the  ar- 
rest, to  whom  they  were  Identified, — it  Is  prope«*- 
to  submit  to  the  Jury  the  question  whether  th<^ 
officer  had  reasonable  cause  to  believe  the. per- 
sons to  4>e  arrested  had  committed  the  felony,, 
and  whether  he  was  Justified  as  a  peace  officer 
in  making  the  arrest  without  a  warrant.  Peo- 
ple V.  Wilson,  141  N.  T.  185,  36  N.  E.  230. 

Mere  belief  on  the  part  of  a  policeman,  bow- 
ever,  that  a  person  has  been  guilty  of  an  offense,, 
or  is  then  engaged  in  the  commission  of  one.  If 
such  belief  has  no  basis  of  fact  or  circunuBtance* 
on  which  to  rest,  does  not  authorize  him  to  at- 
tempt to  arrest  such  person,  and  will  not  ren- 
der the  resistance  of  such  person  to  the  arrest 
unlawful,  within  the  meaning  of  the  rule  hold- 
ing persons  liable  for  a  homicide  committed  In 
the  commission  of  an  unlawful  act.  State  v.. 
Grant,  79  Mo.  113,  49  Am.  Bep.  218. 

Whether  or  not  a  felony  had  been  commit- 
ted, and  an  officer  had  reasonable  cause  to  sus- 
pect that  a  felony  had  been  committed,  and  that 
the  person  sought  to  be  arrested  did  it,  Is  a 
question  for  the  Jury  in  a  prosecution  for  the 
killing  of  him  in  resisting  an  arrest  Brown  v. 
State,  62  N.  J.  L.  666,  42  AU.  811;  State  v. 
Phillips,    118    Iowa,   660.   92    N.    W.    876. 

But  the  question  of  probable  cause,  on  the 
part  of  a  sheriff  or  other  authorised  officer,  for 
believing  that  a  felony  has  been  committed,  so 
as  to  warrant  him  In  making  an  arrest  without 
a  warrant,  is  one  of  law  for  the  court,  where 
there  is  no  dispute  In  the  evidence  as  to  the 
facta  going  to  constitute  probable  cause.  State 
V.  Shaw,  73  Vt   149,  50  AU.  868. 

The  distinction  between  felonies  and  misde- 
meanors is  not  observed  by  the  New  Jersey 
Criminal  Code,  the  grade  of  the  offense  being 
determined  by  the  character  and  degree  of  the 
punishment  prescribed  rather  than  by  the  com- 
mon-law classification  of  felonies  and  misde- 
meanors; and  a  peace  officer  can  arrest  an  of- 
fender without  warrant  for  treason,  felony^ 
breach  of  the  peace,  and  some  misdemeanors. 
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.  Q.  I  will  ask  you  if  you  observed  Mr. 
Telfer  on  the  hack? 

A,  I  asked  the  driver — I  didn't  know 
whether — who  he  was.  I  told  him  I  didn't 
want  him.  He  opened  the  door,  and  said, 
"God  damn  you,  get  out  of  here!"  He  just 
•caught  on  here  and  pulled  me. 

Q.  Where  did  he  catch  hold? 

A.  On  this  arm    (showing). 

Q.  Where  were  you  sitting  with  that 
arm, — next  to  the  door? 

A.  Next  to  the  door.     He  had  opened  it. 

Q.  Did  you  know  Mr.  Telfer? 

A.  No,  sir;  I  never  saw  him  before. 

Q.  At  the  time  you  pulled  that  gun  off, 
did  you  have  any  intention  of  shooting 
him? 

A.  No,  only  to  protect  myself,  and  I  did- 


n't know  who  the  man  was,  ordering  me  in 
that  way  he  did.  He  says,  '*God  damn  you, 
get  out  of  here!" 

Q,  What  caused  the  gun  to  go  off? 

A,  I  reached  and  picked  it  up,  of 
course  cocked,  and  thrbwed  it  down  that 
way.    He  grabs  and  I  grabs. 

Q.  Did  you  shoot  that  gun  intentionally, 
or  was  it  from  the  fact  of  the  scuffle? 

A,  I  don't  know  whether  he  pulled  it  off 
or  I  pulled  it  off  in  the  scuffle  for  the  gun, 
or  which  one  it  was  done  it. 

Q.  You  had  hold  of  it  in  a  way  that 
would  shoot? 

A.  Yes,  sir. 

Q.  Was  it  the  force  of  his  blow  knocking 
it  down? 

A.  He   just  knocked   down.      My    arms 


.when  committed  lu  his  view,  or  if  there  exist 
tacts  which  give  rise  to  reasonable  suspici&n 
that  the  person  arrested  Is  the  guilty  party; 
4ind  if,  in  resisting  the  arrest,  or  In  an  endeavor 
to  escape  arrest,  the  person  sought  to  be  arrest- 
ed kills  the  officer  without  the  necessity  of  self- 
defense,  it  is  murder  of  one  degree  or  the  other, 
'depending  upon  whether  he  deliberately  intends 
to  take  the  life  of  the  officer,  or  only  to  do  him 
«rave  bodily  harm.  Brown  v.  State,  62  N.  J. 
L.  666,  42  Atl.  811 

But  common-law  felonies  are  still  felonies  in 
Hichigan,  and  larceny  Was  a  felony  at  common 
law,  and  remains  one  in  Michigan,  though  the 
Talue  of  the  property  stolen  is  such  that  it  Is 
petit,  and  not  grand,  larceny ;  so  that  the  right 
to  arrest  without  warrant  in  larceny  does  not 
•depend  upon  the  value  of  the  property  stolen, 
4iid  resistance  against  an  arrest  for  larceny 
without  a  warrant  is  nevertheless  illegal  though 
ft  is  petit  larceny,  so  that  the  killing  of  the 
•officer  in  resisting  would  be  murder.  People  v. 
Wilson,  C^i  M'ivh.  606,  21  N   W.  905 

(b)  1%  <9a««  0/  crime  not  a  feUmp. 

While  pcs'^  officers  may,  without  warrant, 
arrest  a  partr  whom  they  have  reasonable 
grounds  to  suspect  of  having  committed  a  fel- 
ony, they  cannot  as  a  general  rule  arrest  one 
without  warrant  who  is  suspected  of  having 
•committed  a  crime  not  a  felony,  and.  In  case 
of  such  arrest,  any  assault  which  the  person 
^niay  make  while  attempting  to  escape  will  not 
anpport  the  allegations  of  an  Indictment  for 
■an  assault  with  Intent  to  kill.  Com.  v.  Mc- 
Laughlin, 12  Cush.  615;  Wright  v.  Com.  86 
Ky.   123,  2  S.  W.  904. 

And  breaking  open  a  ticket  office,  though  with 
Intent  to  steal,  but  without  in  fact  stealing,  is 
a  misdemeanor,  and  not  a  felony ;  and  the  ar- 
rest of  the  person  so  breaking  for  that  olfense, 
by  one  not  an  officer,  or  on  suspicion  and  be- 
lief by  an  officer,  would  not  be  a  lawful  arrest, 
so  that.  If  the  person  arrested  should  kill  the 
-other  in  an  attempt  to  escape,  he  would  not 
be  precluded  from  asserting  that  the  act  was 
•done  in  self-defense.  Coul  v.  Carey,  12  Cush. 
246. 

Nor  has  a  constable  a  right  to  arrest  and 
handctiff  a  disorderly  person,  though  known  to 
him,  unless  he  is  committing,  or  on  the  point 
of  committing,  a  breach  of  the  peace  at  the 
time ;  and  the  person  thus  sought  to  be  arrest- 
ed and  his  companions  are  Justified,  in  case 
<66  L.  R.  A. 


of  such  an  attempt,  in  using  necessary  force  to 
prevent  It.  Beg.  v.  Lockley,  4  Fost.  ft  F. 
166. 

And  the  law  does  not  regard  stealing  growing 
potatoes  out  of  a  garden  as  a  felony  which 
will  give  an  officer  the  right  to  arrest  with- 
out a  warrant ;  and  where  a  police  officer  finds 
a  person  carrying  away  potatoes  thus  stolen, 
and  calls  a  person  to  assist  him  in  apprehend- 
ing him,  and  such  person  arrests  him,  but  is 
afterwards  killed  by  persons  attempting  his 
rescue,  the  killing  does  not  amount  to  murder. 
Reg.  V.  Phelps,  Car.  &  M.  180,  2  Moody,  C.  C 
240. 

And  where  a  person  goes  to  a  house  at  night 
and  demands  to  see  a  servant,  and  is  told  to 
depart,  but  refuses  to  do  so,  and  a  constable  is 
sent  for,  and  upon  his  arrival  such  person  says 
that,  if  a  light  appears  at  the  windows  he  will 
break  them,  the  constable  is  not  justified  In  ar- 
resting him  and  taking  him  into  custody;  and 
where  he  attempts  to  do  so,  and  the  other 
stabs  him,  and  death  ensues.  It  is  not  murder* 
but  manslaughter.  Bex  v.  Bright,  4  Car.  &  P. 
887. 

And  an  Instruction  In  a  prosecution  for  boml> 
cide  against  one  who  shot  and  killed  an  officer 
seeking  to  arrest  him  without  a  warrant,  for 
a  misdemeanor  not  committed  in  his  presenocp 
that  a  police  officer  has  no  right  to  arrest  a  per- 
son without  a  warrant  unless  It  Is  for  an  offense 
committed  In  his  presence,  or  where  he  has 
cause  to  suspect  a  felony  has  been  .committed, 
or  In  pursuance  of  legal  ordinances  of  the  city 
of  whose  police  force  he  is  a  member,  empow- 
ering him  to  make  such  an  arrest  In  some  spec- 
ified case,  is  erroneous,  where  there  are  no  legal 
ordinances  of  the  city  empowering  the  officer 
to  make  an  arrest  without  a  warrant  In  such 
case.  Muscoe  v.  Com.  86  Va.  448,  10  &  B. 
534. 

The  fact  that  a  crime  which  an  officer  had 
reason  to  suspect  a  person  had  committed  was 
not  a  felony,  however,  does  not  as  a  general 
proposition  govern  all  cases  and  deprive  an 
officer  of  the  right  lawfully  to  arrest  such  per- 
son without  a  warrant,  so  as  to  affect  the  de- 
gree of  the  homicide  if  the  officer  is  killed  in 
resisting  the  arrest;  since  the  officer  might  be 
Justified  in  making  the  arrest  without  a  warrant 
by  other  circumstances.  Com.  v.  Carter  (Mass.) 
66  N.  B.  716. 

And  a  constable  or  policeman  is  authorised 
to  arrest  a  person  who  in  a  fit  of  drunkenness^ 
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-were  all    black    and    blue    and    everything 
afterwards.     I   didn't  know  who   the  man 

Q.  What  else  did  he  say  to  you  at  that 
time, — ^if  anything? 

A,  He  says^  "God  damn  you,"  and 
''damned  cur,"  and  **you  dog,"  and  he  had 
a  gun.  I  didn't  know  whether  I  was  going 
to  be  murdered,  or  what.  He  said,  "You 
^ogf  get  out  of  here."  Called  me  every 
name  he  could  think  of.  I  didn't  know 
who  the  man  was. 

William  Campbell,  a  police  officer  of  the 
city  of  Leadville,  was  permitted  to  testi- 
fy, over  the  objection  of  the  defendant,  to 
a  complaint  made  by  one  Irene  Allen  to 
the  police   department   concerning   the   de- 


fendant. He  said:  "It  was  on  the  night 
of  the  7th  of  November.  I  think  it  was 
about  half  past  eleven,  or  quarter  past 
eleven,  along  there.  Miss  Allen .  came  to 
me,  and  showed  me  a  telegram  from  Mr. 
Keady,  saying,  'I  will  be  in  on  the  6  o'clock 
train,'  or  something  to  that  effect,  'in  the 
morning;'  and  she  was  crying  at  the  time, 
and  she  told  me  that  she  was  afraid  of 
this  man,  and  she  was  afraid  that  this 
man  was  coming  here  to  kill  her.  *Now,' 
she  says,  'I  want  you  to  watch  the  train, 
and  watch  State  street.  He  will  come  down 
State  street  when  he  comes  here;  and,'  she 
says,  4f  he  runs  across  me,  he  is  going  to 
kill  me.'  .  .  .  She  said,  'You  will 
have  to  be  careful,  because  he  carries  a 
gun,  a  45-caliber  revolver.'     She  say,. 'You 


by  load  noise  or  otherwise,  is  disturbing  the 
peace  of  society ;  and  If,  In  the  attempt  to  make 
the  arrest,  the  officer  is  resisted  and  killed,  the 
killing  is  murder.  Angell  v.  State,  36  Tex.  642, 
14  Am.  Bep.  380. 

And  If  a  person  plays  a  musical  Instrument 
Id  a  pabiic  thoroughfare,  and  thereby  collects 
together  a  crowd  of  pe<H>le,  a  policeman  is  Justi- 
lied  in  requesting  him  to  go  on,  and  in  laying 
his  hand  upon  him  and  slightly  pushing  him, 
if  it  is  done  only  to  give  effect  to  his  remon- 
strance ;  and  if  the  person,  on  so  small  a  provo- 
cation, strikes  the  policeman  with  a  dangerous 
weapon  and  kills  him.  It  Is  murder,  though  It 
voold  be  otherwise  if  the  policeman  gave  him  a 
hard  blow  and  knocked  him  down.  Reg.  v. 
Hagan,  8  Car.  &  P.  167. 

.\nd  an  ofBcer  who  sees  a  person  go  into  the 
Testibule  of  a  building  and  pull  the  door  be- 
hhid  him  after  looking  up  and  down  the  street, 
having  no  knowledge  of  his  purpose  In  going 
there,  has  reasonable  ground  to  suspect  such 
person's  object  to  be  to  commit  a  criminal  of- 
fenae,  and  it  is  his  right  and  duty  to  arrest 
him  without  process ;  and  where  in  so  doing  the 
prisoner  resists  and  kills  him,  unless  the  act  of 
killing  is  Jostifled  or  mitigated  to  a  less  grade 
'Ot  crime,  the  accused,  by  force  of  the  statute, 
ia  guilty  o'  murder.  Brown  v.  State,  62  N.  J. 
L.  060.  42  Atl.  811. 

So,  where  a  large  number  of  persons  was  as- 
flembled  in  a  house,  and  issued  forth  and  en- 
;3ged  in  a  riot,  and  committed  a  battery  upon 
the  possessors  of  the  wood  adjacent,  and  the 
name  of  one  was  known,  but  the  rest  were 
nnlmown,  and  a  warrant  was  issued  for  the 
known  person  and  divers  other  persons  nn- 
lmown, who  were  together  in  such  house,  and 
a  constable  with  a  number  of  men  called  par- 
ties to  assist  and  demanded  an  entrance,  and 
acquainted  the  persons  within  as  to  his  busi- 
oeas,  and  one  of  them  read  the  warrant,  but 
they  were  refused  admission ;  and  shortly  aft- 
<*rward  the  pentons  within  issued  forth  and 
killed  one  of  the  assistant  constables  and 
wounded  others, — the  known  person  and  the 
person  who  read  the  warrant,  together  with  the 
others,  were  tried  and  punished  for  murder. 
KIsalnghnrst  Case,  1  Hale,  P.  C.  462. 

And  when  the  conductor  of  a  passenger  train 
4li8covers  a  person  attempting  to  steal  a  ride 
without  paying  his  fare  he  may  require  the  tres- 
passer to  come  into  the  train  without  stopping 
the  same,  and  thus  give  him  an  opportunity  to 
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pay  his  fare  or  explain  the  circumstances,  or 
he  may,  under  his  powers  as  a  police  officer, 
retain  the  trespasser  In  custody  and  deliver  him 
to  the  state  authorities  for  violation  of  the 
law  in  attempting  to  steal  a  ride ;  and,  if  such 
person  manifests  an  intention  to  resist  efforts 
to  bring  him  in,  such  force  may  be  used  as  may 
be  necessary  to  protect  the  conductor  and  other 
employees  on  the  train  and  enable  them  to  force 
him  to  come  In,  and  where,  in  such  case,  he  kills 
one  of  them,  he  is  guilty  of  murder,  and  not  of 
manslaughter.  Griffin  v.  State,  113  Cki.  279, 
38  8.  B.  844. 

Nor  Is  It  necessary,  to  authorize  an  arrest 
for  the  offense  of  carrying  concealed  weapons, 
so  as  to  make  resistance  an  unlawful  act  which 
would  affect  the  grade  of  the  crime  of  kill- 
ing the  officer  while  making  it,  that  the  offense 
was  being  committed  at  the  time  the  officers 
were  Informed  thereof;  and  it  is  no  objection 
that  those  who  informed  the  officers  were  not 
credible  persons,  since  the  law  presumes  all 
citizens  to  be  credible  persons.  Miller  v.  State, 
32  Tex.  Crim.  Rep.  319,  20  S.  W.  1103. 

(c)  In  oaae  of  crime  in  presence  of  officer. 

Both  at  common  law  and  under  the  statutes 
of  many  of  the  states,  an  officer  has  a  right  to 
arrest  for  a  crime  or  breach  of  the  peace  com- 
mitted, or  attempted,  in  his  presence,  and  is 
protected  In  so  doing. 

Thus,  a  peace  officer  has  the  right,  and  It  Is 
his  duty,  to  arrest  one  who  is  committing  a 
breach  of  the  peace  in  his  presence,  and  to  use 
such  force  as  may  be  necessary  to  effect  the 
arrest ;  and  if  a  person  disturbing  the  peace  re- 
sists such  an  arrest,  and  In  so  doing  kills  the 
officer,  he  is  guilty  of  murder,  if  he  knows 
that  the  person  attempting  to  make  the  arrest 
is  an  officer,  and  guilty  of  manslaughter  if  he 
does  not  know  it.  Fleetwood  v.  Com.  80  Ky. 
1 ;  Mockabee  v.  Com.  78  Ky.  380 ;  State  v.  Ap- 
pleton  (Kan.)  78  Pac.  445. 

And  where  an  officer  sees  a  person  engaged  in 
carrying  away  the  personal  property  of  another, 
without  the  assent  of  the  owner,  and  with  the 
intent  to  convert  it  to  his  own  use,  and  believes 
that  his  immediate  interference  Is  necessary 
to  prevent  such  taking  and  conversion,  or'  to 
prevent  the  escape  of  the  offender,  he  has  a 
right,  with  or  without  a  warrant,  to  pursue  and 
arrest  snch  person  and  to  use  such  force,  short 
of  taking  life,  as  may  be  reasonably  necessary 
to   effect   such   arrest;   and   resistance   on   his 
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will  have  to  look  out  for  him,  because  he 
is  a  bad  man/  I  didn't  say  anything. 
Went  and  told  officer  Telfer  of  it.  I  told 
him  we  would  watch  the  trains  in  the 
morning;  see  if  this  man  had  a  gun;  if  he 
had,  take  it  away."  It  is  urged  that  this 
was  hearsay,  and  that  it  contained  state- 
ments prejudicial  to  the  defendant.  In 
the  case  of  People  v.  WiUon,  141  N.  Y. 
18^  36  N.  E.  230,  evidence  of  this  charac- 
ter was  held  to  be  competent  for  the  pur- 
pose of  showing  upon  what  facts  the  offi- 
cer justified  the  making  of  an  arrest  up- 
on suspicion  that  the  persons  arrested 
were  guilty  of  a  felony  then  lately  com- 
mitted, and  we  think  this  evidence  was 
competent  to  show  the  authority  of  Telfer 
under.  S    1364,   3   Mills's   Anno.   Stat.,   to 


search   the  defendant  for  concealed   weap- 
ons. 

The  iufornuition  does  not  charge  that 
Robert  Telfer  was  a  police  officer,  or  en- 
gaged in  performing  the  duties  of  a  police- 
officer,  at  the  time  of  the  shooting.  It 
was  not  necessary  to  all^e  these  facts  in 
the  information,  and  proof  of  them  upon 
the  trial  was  entirely  proper. 

Instructions  Nos.  6,  8,  and  0  given  by 
the  court  are  as  follows:  Instruction  6: 
"The  court  instructs  the  jury  that,  where^ 
the  act  is  deliberate,  and  likely  to  be  dan- 
gerous, or  is  wanton,  wilful,  or  unlawful^ 
malice  will  be  presumed."  Instruction  8: 
"A  man  shall  be  presumed  to  intend  that 
which  he  voluntarily  does,  and  where  the 
act    is    necessarily    destructive    of    life    it 


part  is  an  nnlawfal  act,  and  if  the  officer  Is 
killed  in  such  resistance  the  killing  Is  marder  In 
the  first  degree.  State  v.  Grant,  76  Mo.  286; 
Rtate  V.  Evans,  161  Mo.  95,  84  Am.  St  Bep. 
669,  61  &  W.  690. 

And  an  Instruction  In  a  proseeatlon  for  homi- 
cide iu  which  It  was  alleged  that  the  deceased, 
a  constable,  was  kUled  by  the  accused  while  at> 
tempting  to  arrest  him,  that  a  constable  has 
the  right  to  arrest  withoat  a  warrant  any  per- 
son committing,  or  attempting  to  commit,  an 
offense  In  his  presence ;  and  that,  If  the  accused 
was  committing  an  offense  at  the  time,  in  the 
presence  of  the  constable,  he  had  a  right  to  ar- 
rest him,  especially  where  he  was  acting  under 
oral  Instructions  from  a  Justice  of  the  peace, — 
Is  proper,  where  It  appears  that  the  accused 
knew  that  the  deceased  was  a  constable.  State 
V.  Renfrew,  111  Mo.  G89,  20  8.  W.  299. 

So,  a  person  who  has  been  In  the  marine  serv- 
ice, but  has  been  entirely  discharged,  and  Is 
unlawfully  detahied,  or  remains  under  the  er^ 
roneous  impression  that  he  Is  bound  to  do  so, 
Is  subject  to  the  rules  which  are  essential  to 
preserve  the  rights  of  others  in  the  service ;  and 
where  such  a  person  engages  In  a  brawl,  and 
offlcern,  whose  duty  it  Is  to  preserve  the  peace 
and  prevent  brawls,  Interfere  to  suppress  the 
brawl,  and  disarm  the  prisoner,  and  place  him 
In  the  guard  house,  to  prevent  him  from  doing 
further  mischief,  and  he  kills  one  of  them  In 
resisting  such  an  attempt,  he  cannot  shelter 
himself  under  the  defense  of  manslaughter  as 
upon  an  unlawful  arrest.  United  States  v. 
Travers,  2  Wheeler,  C.  C.  490,  Fed.  Cas.  No. 
16,587. 

And  tiie  violation  of  a  city  (^dlnance  punish- 
able by  a  fine  or  Imprisonment  Is  a  public  of- 
fense authorizing  the  arrest  of  the  offender 
without  a  warrant,  by  a  peace  officer  In  whose 
presence  the  offense  is  committed ;  and  the  re- 
sistance to  such  an  arrest  would  be  unlawful, 
so  that  the  person  resisting  would  be  crimi- 
nally liable  for  shooting  the  officer.  State  v. 
Cantleny,  84  Minn.  1,  24  N.  W.  458. 

So,  a  peace  officer  has  power  to  make  an  ar- 
rest without  a  warrant  under  the  Texas  Code, 
where  a  felony  or  a  breach  of  the  peace  Is 
committed  In  his  presence  or  within  his  view,  or 
when  ordered  verbally  by  a  mayor  within  whose 
presence  or  view  such  offense  is  committed,  or 
when  there  is  no  time  to  procure  a  warrant 
and  the  offender  is  about  to  escape,  and  In  such 
cases  only,  within  the  purview  of  the  common- 1 
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law  rule  that  when  persons  have  authority  to- 
make  an  arrest,  and  they  are  resisted  and 
killed  In  the  proper  ezerdse  of  such  authority, 
the  homicide  la  murder  as  to  all  who  take  part 
In  such  resistance.  Johnson  v.  State,  5  Tex. 
App.  48. 

And  an  offense,  though  not  committed  lik 
the  sight  o£  officers  hot  within  their  hearin?. 
and  when  they  were  so  near  that  they  eonld 
not  he  mistaken  as  to  the  offender,  was  commit- 
ted In  their  preeenee  as  contemplated  by  law. 
so  as  to  warrant  them  In  making  an  arrest 
therefw,  and  so  as  to  preclude  the  claim  br 
the  offender,  who  shot  one  of  the  officers  while- 
attempting  to  arrest  him,  that  the  arreat  wa» 
unlawftil,  and  that  he  acted  In  setf-defenae. 
DUger  V.  Oom.  88  Ky.  560,  11  S.  W.  651. 

And  an  officer  who  hears  a  pistol  shot,  and  la 
at  once  Informed  that  one  person  has  fired  at 
another,  when  the  person  firing  the  shot,  npeiv 
being  charged  by  the  officer,  attempts  to  es- 
cape. Is  justified  In  attempting  to  arrest  snch 
person ;  and.  In  case  of  the  resistance  of  snch 
person,  and  the  killing  by  him  of  the  officer,  a 
charge  In  a  prosecution  therefor  of  the  well- 
known  rule  that  an  officer  has  the  right  t<^ 
make  an  arrest  without  a  warrant  where  a 
criminal  offense  has  been  committed  in  his  pres- 
ence, or  where  a  criminal  offense  has  been  com- 
mitted and  he  has  reasonable  ground  for  believ- 
ing that  the  person  arrested  has  c<»nmltted  the 
offense.  Is  Justified.  Cahlll  v.  People,  106  111. 
621. 

So,  an  Instruction  that  an  officer  had  th^- 
right  to  make  an  arrest  without  a  warrant  ir 
in  his  opinion  the  accused  has  committed  a 
public  offense  in  his  presence.  If  erroneous,  Is- 
not  prejudicial  to  the  accused  in  a  prosecution 
for  killing  him  while  seeking  to  make  an  arrest, 
where  the  Jury  do  not  find  him  guilty  of  mur- 
der. Hendrickson  v.  Com.  26  Ky.  L.  Rep.  224. 
81  S.  W.  266. 

Mo.  Rev.  Stat,  |  4998,  however,  provldln^r 
that  the  marshal  shall  be  chief  of  police,  and 
shall  at  all  times  have  the  power  to  make  or 
order  all  arrests  with  proper  process  for  any 
offense,  and  bring  the  offender  to  trial  before 
the  proper  officers  of  the  city,  and  to  arrest 
without  process  in  all  cases  where  any  such  of- 
fense shall  be  committed,  or  attempted  to  be 
committed,  in  his  presence  does  not  give  th« 
marshal  power  to  arrest  without  a  warrant  for 
a  past  offense,  so  as  to  render  resistance  to  sucl> 
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-would  be  absurd  to  say  that  the  actor  did 
not  intend  to  produce  death.  So,  if  a  per- 
son deliberately  uses  a  deadly  weapon  in 
«  manner  likely  to  produce  harm,  upon 
«yery  principle  by  which  we  may  judge 
of  the  motives  of  men  we  must  say  that 
he  intended  to  destroy  life."  Instruction 
^:  *^he  court  instructs  the  jury  that  it 
is  a  well-settled  rule  of  law  that  a  sane 
man,  a  voluntary  agent,  acting  upon  mo- 
tives, must  be  presumed  to  contemplate 
and  intend  the  necessary,  natural,  and  prob- 
able consequences  of  his  own  act.  If, 
therefore,  one  voluntarily  or  wilfully  and 
deliberately  does  an  act  which  has  a  direct 
tendency  to  destroy  another's  life  or  de- 
stroy and  injure  his  property,  the  natural 
and  necessary  conclusion  from  the  act  is 


that  he  intends  so  to  destroy  such  life  or 
destroy  or  injure  such  property."  It  is 
insisted  that  these  instructions  are  erro- 
neous, and  contrary  to  the  decisions  of 
this  court.  It  is  held  in  Kent  y.  People, 
8  Ck)lo.  563,  9  Pac.  852,  that  the  ingre- 
dient of  mklice  necessary  to  constitute  the 
crime  of  murder  under  our  statute  is  a 
question  of  fact  to  be  found  by  the  jury, 
and  not  a  question  of  law  to  be  inferred 
by  the  court.  And  in  Nilan  v.  People,  27 
Colo.  206,  60  Pac.  485,  the  court  says: 
"The  jury  may,  from  certain  facts,  infer 
murder,  or  that  the  killing  was  intended, 
but  the  court  should  not  tell  the  jury  that 
the  law  draws  the  inference  for  them." 
Standing  alone,  the  last  of  these  instruc- 
tions, or  perhaps  the  three  taken  together. 


an  arrest  an  illegal  act    State  v.  Holcomb,  80 
31a.  371. 

On  this  sabject,  see  also  Angell  v.  State,  86 
Tex.  o42,  14  Am.  Rep.  380;  Brown  v.  State, 
•62  JC.  J.  L.  6G6,  42  Atl.  811 ;  Reg.  v.  Hagan,  8 
■Car.  &  P.  167,— supra,  IV.  b,  3,  (b). 

(d)  By  private  citteen. 

A  inrivate  person  may,  in  a  temperate  manner, 
wltliotit  a  warrant,  arrest  one  who  has  Just 
committed  a  felony;  and  It  is  murder  for  the 
person  attempted  to  be  arrested  to  kill  one 
wbom  he  knows  Is  in  fresh  pursuit,  and  en- 
'deavoring  to  arrest  him  for  such  felony.  State 
T.  Mowrj,  87  Kan.  369,  15  Pac.  282;  People 
T.  Raten,  63  Cal.  421;  Snelling  v.  State,  87 
<3a.  51,  13  S.  E.  154;  Kennedy  v.  State,  107 
Ind.  144,  57  Am.  Rep.  99,  6  N.  E.  305 ;  Com.  v. 
•Orether.  204  Pa.  203.  58  Atl.  753;  Brooks  v. 
<:ofm.  01  Pa.  352,  100  Am.  Dec.  645;  State  v. 
Morgan,  22  Utah,  162,  61  Pac.  527. 

And  one  who  has  been  guilty  of  a  felony, 
and  upon  the  attempt  of  a  private  citisen  to  ar- 
rest him  for  the  commission  thereof,  and  upon 
the  citizen's  telling  him  to  consider  himself  un- 
•der  arrest,  kills  the  citizen,  is  guilty  of  mur- 
-der,  though  the  citizen  does  not  exhibit  or  men- 
tion a  warrant.  Snelling  v.  State,  87  Oa.  50,  18 
13.  B.  154. 

Thus,  when  a  thief  la  canght  in  the  act  of 
stealing  from  the  person  or  premises  of  the 
•owner,  the  owner  is  authorized  to  arrest  him 
and  regain  his  property,  and  if  he  catches  hold 
of  the  thief  to  try  to  regain  it,  and  is  killed  by 
Ikim,  theie  Is  no  right  of  resistance  which  will 
affect  the  crime  of  killing  the  owner  by  the 
thief.  State  v.  Davis,  58  S.  C.  150,  69  Am.  St. 
Bep.  845,  81  &  E.  62. 

And  where  tiie  owner  of  a  hotel  upon  re- 
taming  to  it  was  Informed  that  his  bar  drawer 
had  been  robbed  by  two  men  who  had  left  a 
very  short  time  before,  and  started  with  an- 
other in  pursuit  of  the  thieves  and  overtook 
them  within  a  mile  of  the  house,  the  pursuit 
was  a  fresh  pursuit,  which  authorised  him, 
though  not  a  public  otBcer,  to  arrest  them ;  so 
that  If  the  robbers  killed  one  of  the  pursuers 
while  seeking  to  make  the  arrest,  It  Is  murder, 
and  not  manslaughter.  Brooks  v.  Com.  61  Pa. 
352.  100  Am.  Dec.  645. 

And  a  request  to  Instruct  the  jury  In  such 
a  case  that  the  pursuer,  not  being  an  officer, 
but  a  private  citizen,  had  no  authority  to  ar- 
rest the  felons,  and  that  the  arrest  was  illegal, 
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and  that  the  killing  of  the  puraaer  was  not 
murder,  but  manslaughter,  la  properly  refused, 
since  the  point  requires  the  court  to  take  the 
facts  from  the  Jury,  and  deprive  them  of  their 
right  to,  determine  the  grade  of  the  olfense. 

And  a  person  committing  a  larceny  upon  the 
property  of  another,  who  Is  canght  in  the  act 
by  a  servant  of  the  owner  of  the  property,  and 
who  Is  apprehended  by  such  servant,  and  kills 
him  while  the  servant  Is  takbig  him  to  a  magis- 
trate, is  guilty  of  murder.  Rez  v.  Curran,  8 
Car.  ft  P.  397. 

And  an  arrest  by  a  private  person  without 
a  warrant  Is  Justified  within  the  rule  that  a 
person  reslstbig  a  legal  arrest,  who  kills  the 
one  seeking  to  arrest  him,  Is  guilty  of  murder, 
by  showing  prima  fade  that  a  felony  has  been 
committed  In  a  sister  state,  and  that  the  party 
arrested  was  the  perpetrator,  and  this  may  be 
done  by  proof  of  a  voluntary  homicide  by  the 
accused,  and  the  production  of  an  Indictment 
against  him  for  murder  from  such  state,  and 
the  proclamation  of  the  governor  of  that  state 
offering  a  reward  for  his  apprehension ;  a  rec- 
ord of  bill  trial  and  conviction  is  not  necessary. 
State  V.  Anderson,  1  Hill,  L.  827. 

Likewise,  larceny,  though  sometimes  a  light 
offense,  is  often  grave  and  Important  In  its  con- 
sequences, and  is  such  an  offense  as  Justifies 
an  arrest  by  a  private  person,  to  which  resist- 
ance would  be  unlawful,  and  a  killing  of  the 
person  would  be  murder.  Brooks  v.  Com.  61 
Pa.  852,  100  Am.  Dec.  645. 

And  where  persons  have  stolen  property  from 
others,  and  the  owners  have  seen  them  in  pos- 
session of  the  stolen  property,  they  have  a 
right  to  pursue  and  arrest  them  whether  they 
have  a  warrant  or  not,  and  to  recover  their 
stolen  property,  and  where  they  pursue  them, 
and  the  thieves  kill  one  of  the  pursuers,  they 
cannot  contend  that,  the  owners  not  having  a 
warrant  for  their  arrest,  they  had  a  right  to 
kill  them  in  order  to  save  themselves  from  being 
arrested ;  but  to  Justify  such  seizure  there  must 
have  been  reasonable  ground  to  believe  the 
property  to  have  been  stolen,  and  the  seizure 
must  have  been  openly  made,  and  the  proceed- 
ings had  without  delay.  Pores  v.  State,  29  Tex. 
App.  618,  16  S.  W.  750. 

And  when  a  constable  was  Informed  that  two 
persons  had  stolen  horses  and  other  things  in 
his  county,  and  was  requested  to  arrest  them, 
and  he  went  with  assistants  to  a  place  In  an- 
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might  appear  to  violate  the  rule  above 
stated;  but  the  court,  at  the  request  of 
the  defendant,  gave  further  instructions 
upon  the  same  points,  as  follows:  Re- 
quest No.  13:  "The  intent  to  murder  can- 
not be  implied  as  matter  of  law.  It  must 
be  proved  as  matter  of  fact,  and  its  exist- 
ence the  jury  must  determine  from  all  the 
facts  and  circumstances  in  evidence.  The 
offense  of  intent  to  murder  cannot  exist 
unless,  if  death  had  resulted,  the  complet- 
ed offense  would  have  been  murder;  and, 
even  if  the  act  of  shooting  would  have  been 
murder  if  death  resulted,  still,  if  the  de- 
fendant did  not  intend  to  kill,  he  is  not 
guilty  of  assault  with  intent  to  murder." 
Request  No.  14:  "You  are  instructed 
that  malice  and  deliberation  are  essential 


elements  of  the  crime  of  assault  with  in< 
tent  to  murder;  and  that  malice  is  not 
necessarily  inferred  from  the  use  of  a 
deadly  weapon,  or  the  mere  fact  of  shoot- 
ing or  killing  a  person;  and,  while  it  is 
true  that  malice  may  be  implied,  it  is  not 
an  inference  or  presumption  of  law,  but 
a  question  of  fact  to  be  found  by  the  jury 
from  the  proof  of  facts  and  circumstances, 
sufficient  to  warrant  such  implication: 
and  the  evidence  of  such  facts  and  circum- 
stances surrounding  and  attending  tho 
shooting  should  be  of  such  a  diaracter  as 
to  remove  all  reasonable  doubt  in  your 
minds  on  the  question  of  defendant's  mal- 
ice before  you  can  find  him  guilty."  We 
think  these  instructions  are  sufficiently  ex- 
plicit  to   remove   any   implications   in   the 


other  state^  where  they  were  found,  and  sneb 
persons,  in  resUtlnc^  the  arrest,  shot  and  killed 
one  of  the  assistants,  they  cannot  palliate  or 
claim  immunity  for  the  act  on  the  ground  that 
the  constable  and  his  assistants  wei^  attempt- 
ing illegally  to  arrest  them,  the  constable  being 
out  of  his  county ;  since  the  constable  had  the 
right  to  make  the  arrest  as  a  private  citizen 
under  Utah  Comp.  Laws,  |  4855,  Rev.  Stat. 
1898,  Jl  4638,  providing  that  a  private  person 
may  make  an  arrest  when  the  person  arrested 
has  committed  a  felony  although  not  In  his 
presence,  when  the  felony  has  been  In  fact 
committed,  and  he  has  reasonable  cause  for  be- 
lieving that  the  person  arrested  committed  It. 
People  V.  Coughlln,  13  Utah.  58,  44  Pac.  94. 

And  a  sheriff's  posse,  acting  as  private  citi- 
zens and  nonresidents  of  the  county,  have  a 
right,  under  that  act,  to  make  an  arrest,  where, 
on  the  night  previous,  the  persons  sought  to  be 
arrested  committed  a  robbery,  and  the  person 
robbed  communicated  the  particulars  to  them ; 
and  In  such  case  the  killing  of  one  of  them  In 
resistance  of  the  arrest  would  be  murder  In  the 
first  degree.  State  v.  Morgan,  22  Utah,  162, 
61  Pac.  527. 

So,  If  a  keeper  attempting  lawfully  to  appre- 
hend a  x>oacher  be  met  with  violence,  and,  In 
opposition  to  such  violence  and  in  self-defense, 
strikes  the  poacher,  and  then  is  killed  by  him, 
It  is  murder.  Rex  v.  Ball,  1  Moody,  C.  C.  333 ; 
Rex  V.  Ball,  1  Moody,  C.  C.  330. 

And  where  a  private  person  was,  with  others, 
pursuing  another  to  arrest  him  on  accoant  of 
his  having  shot  at  a  third  person,  and  was  shot 
by  the  person  pursued,  the  killing  cannot  be 
deemed  manslaughter  on  the  theory  that  It  was 
done  while  the  accused  was  much  alarmed  and 
in  danger  of  violent  and  Instant  assault,  and 
that  it  was  the  result  of  fear  on  the  part  of  a 
timid  man,  where  the  pursuer  was  unarmed, 
and  there  was  no  evidence  that  the  pursued  was 
a  timid  man  or  In  any  danger  of  bodily  harm 
from  the  pursuer.  People  v.  Raten,  63  Cal. 
421. 

And  where  an  armed  person  stands  In  the 
doorway  of  a  room  with  the  wrongful  purpose 
of  preventing  persons  within  from  leaving  It 
and  others  from  entering,  and  another,  having 
a  right  In  the  room,  attempts  to  take  the  weap- 
on away  from  him,  when  a  comrade  stabs  the 
person  thus  seeking  to  enter,  he  is  guilty  of 
murder  If  such  stabbing  causes  death.  Rex  v. 
Longden,  Russ.  &  R.  C.  C.  228. 
60  L.  R.  A- 


An  instruction  <m  a  trial  for  murder,  how- 
ever, that.  If  the  person  killed  was  a  private 
individual,  who  undertook,  without  a  warrant, 
to  arrest  the  defendant,  believing  him  to  be  an- 
other* person,  and  defendant,  in  resisting  the 
arrest,  killed  him,  such  killing  would  not  be 
murder,  but  would  be  manslaughter,  unless  It 
was  done  In  such  a  way  as  to  show  brutality* 
and  a  wicked,  malignant  purpose,  is  erroneous, 
since  the  Jury  might  Infer  from  it  that  they 
could  return  a  verdict  of  murder  merely  be- 
cause of  the  mode  In  which  the  killing  was  done,, 
even  if  the  facts  otherwise  made  a  case  of  man- 
slaughter only ;  the  proper  Inquiry  being  wheth- 
er, at  the  moment  the  deed  was  done,  such  cir- 
cumstances existed,  taking  them  all  into  con- 
sideration, Including  Intent  and  mode  of  the 
killing,  as  made  the  taking  of  life  manslaughter, 
and  not  murder.  Brown  v.  United  States,  loi^ 
U.  S.  100,  40  L.  ed.  90,  16  Sup.  Ct.  Rep.  29. 

And  a  person  who  committed  larceny  upon 
the  property  of  another,  and  was  apprehended 
by  the  servant  of  the  owner  of  the  property* 
and  killed  such  servant  while  he  was  tak- 
ing him  to  a  magistrate.  Is  not  guilty  of  murder 
if  the  servant  did  not  see  him  in  the  actual  com- 
mission of  the  offense.  Rex  v.  Curran,  3  Car* 
&  P.  397. 

Nor  Is  he  gniltv  of  murder  if  the  servant  was 
taking  him  to  any  other  place  than  before  a 
magistrate.    Ibid, 

The  word  ''escape,'*  in  Tenn.  Code,  |  5043. 
providing  for  an  arrest  by  a  private  person 
where  a  person  committing  a  felony  "is  pursued 
immediately  after  an  escape,"  is  not  to  be  taken 
in  its  technical,  but  in  Its  popular,  sense,  mean- 
Inj?  to  flee  from,  etc  Lewis  v.  State,  3  Head* 
127. 

See  also,  on  this  question,  Com.  v.  Carey,  12^ 
Gush.  246,  supra,  IV.  b,  3,  (b). 

(e)  Effect  of  innocence  of  charge. 

The  fact  that  a  pers<»a  charged  with  a  felony 
Is  innocent  does  not  prevent  his  resisting  aiYest 
therefor  from  being  a  criminal  act,  so  as  t«> 
afford  excuse  or  palliation  for  his  act  In  shoot- 
ing the  officer  to  prevent  the  arrest.  Floyd  v. 
State,  82  Ala.  16,  2  So.  683;  Lewis  v.  State. 
3  Head,  127;  State  v.  Sl^aw,  73  Vt.  140,  50 
Atl.  863. 

A  peace  officer  has  a  right  to  arrest,  without 
a  warrant,  one  whom  he  suspects  to  be  guilty 
of  a  felony,  although  it  afterwards  appears  that 
no  felony  was  committed,  provided  he  has  rea- 
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instractions  objected  to  that  the  jury 
should,  as  a  matter  of  law,  infer  malice 
or  an  intent  to  kill  from  any  facts  or  cir- 
cumstances whatever. 

Instruction  No.  11  is  now  objected  to 
by  the  defendant  for  the  first  time.  No 
objection  was  made  nor  exception  taken  to 
the  giTing  of  the  instruction,  and  we  shall 
not  consider  the  assignment  of  error. 

Instruction  No.  12  states  that  it  is  not 
indispensable  to  a  conviction  that  a  mo- 
tive  for  the  crime  appear.    This  is  correct. 

Instruction  No.  13  is  an  instruction  con- 
cerning reasonable  doubt.  No  objection 
was  made  to  the  giving  of  this  instruction, 
nor  exception  taken  when  it  was  given. 

Instruction  No.  18  is  as  follows:  "The 
court  instructs  the  jury  that,  if  one  mere- 


ly announces  his  intention  of  arresting  a 
person,  such  person  is  not  justified  in 
shooting  him,  although  the  former's  of- 
ficial character  is  not  known  to  the  latter,, 
and  although  in  fact  the  arrest  would  be 
unwarrantable."  Authorities  are  cited  by 
the  defendant  to  the  effect  that,  if  an  of- 
ficer does  not  keep  within  the  law,  he  i» 
not  acting  as  an  officer,  nor  entitled  to* 
protection  as  one;  but  we  know  of  no  au- 
thority which  justifies  the  shooting  of  an 
officer  who  merely  announces  his  purpose- 
of  making  an  arrest,  and  we  see  no  objec- 
tion to  the  instruction  as  given. 

Instruction  No.  19  is  upon  the  subject 
of  drunkenness,  and  the  defendant  insists 
now  that  there  was  no  testimony  to  sup- 
port the  instruction,  and  that  the  defend- 


aonable  cause  to  suspect  that  the  person  ar- 
rested has  committed  a  felony ;  and  In  such 
case  resistance  to  the  arrest  is  unlawful,  and 
killing  the  ofBcer  In  making  such  resistance  Is 
murder.  Brown  v.  State,  62  N.  J.  L.  6^6,  42 
Atl.  811;  State  v.  Symes,  20  Wash.  484.  55 
Pac.  626 ;  State  v.  Evans,  161  Mo.  95,  84  Am. 
St.  Rep.  669.  61  8.  W.  590. 

It  Is  sufficient,  at  most,  that  he  knew  of  the 
pendency  of  the  charge  and  of  an  outstanding 
warrant,  and  evidence  in  a  prosecution  against 
the  person  sought  to  he  arrested  for  killing  the 
officer  attempting  to  arrest  him,  that  he  was 
not  hi  fact  guilty  of  the  felony  charged  against 
him,  la  properly  refused.  State  v.  Symes,  20 
Wash.  484,  55  Pac.  626. 

And  where  a  watchman  is  notified  hy  a  per- 
son that  another  has  attempted  to  rob  hfm,  and 
Is  called  upon  to  assist  such  person,  and  the 
alleged  robber  Is  pointed  out  to  him,  he  can 
legally  arrest  him  without  saying  that  he  has 
a  charge  of  robbery  against  him,  so  that  his 
death.  If  it  ensues  from  the  resistance  of  such 
person  against  the  arrest,  would  be  murder, 
though  the  person  sought  to  be  arrested  has 
done  nothing  to  warrant  the  arrest.  Rex  v. 
Woolmer,  1  Moody,  C.  C.  384. 

And  where  a  sherilf  receives  information  by 
telephone  from  a  deputy  Jailer  that  persons  con- 
fined In  jail  have  broken  out  and  fled,  he  has 
reasonable  ground  to  suspect  that  a  felony  has 
been  commltte<\  by  them,  and  it  becomes  his 
doty  to  pursue  and  arrest  them  at  once  without 
reference  to  the  question  whether  they  were 
legally  or  Illegally  confined  in  Jail,  It  not  being 
within  his  province  to  determine  whether,  in 
point  <rf  law,  they  were  guilty  of  breaking  Jail ; 
and  In  such  case  the  killing  of  one  of  his  assist- 
ants In  attempting  to  make  the  arrest  would 
be  murder,  and  not  manslaughter.  State  v. 
Shaw,  73  Yt.  149,  50  Atl.  863. 

And  the  fact  that  two  persons  charged  with 
burglary  were  acquitted  is  immaterial,  and  does 
not  affect  the  question  of  the  guilt  of  one  of 
them  on  a  charge  of  murder  In  shooting  an  offi- 
cer in  resisting  arrest  and  In  an  endeavor  to  es- 
cape when  caught  In  the  act  of  attempting  to 
break  Into  a  dwelling  house.  McMahon  v.  Peo- 
ple, 189  111.  222,  59  N.  B.  584. 

SOk  the  protection  which  the  act  of  Congress 
Febmary  24,  1864  (18  Stat  at  L.  8,  chap.  13), 
with  reference  to  resisting  any  enrollment  or 
enrollment  officer,  or  officers,  employed  in  ar- 
resting spies  or  deserters  from  the  United  States 
66L.B.A. 


military  service,  providing  that  in  cases  where- 
the  assaulting,  obstructing,  hindering,  or  Im- 
peding shall  produce  the  death  of  such  officer  or 
other  person  the  offender  shall  be  deemed  guilty 
of  murder,  affords  to  parties  executing  it  In  the 
arrest  of  deserters,  does  not  depend  upon  the- 
legal  guilt  of  the  persons  charged  as^  deserters. 
United  States  v.  Gleason,  Woolw.  128,^  Fed.  Ca». 
No.  15,216. 

And  where  an  officer  Is  killed  by  persons  at- 
tempting to  rescue  a  prisoner  whom  he  has  ar- 
rested, the  person  killing  him  Is  not  prejudiced,, 
in  a  prosecution  for  the  homicide,  by  an  instruc 
tion  that  the  question  of  the  legality  of  the  ar- 
rest is  not  one  for  the  determination  of  the- 
Jury,  since,  whether  the  arrest  was  legal  or 
illegal,  the  accused  had  no  right  to  attempt  a 
rescue  by  force.  Sierra  v.  State,  87  Tex.  Crlm. 
Rep.  430,  35  S.  W.  982. 

And  where  a  private  citizen  has  reasonable 
ground  to  believe  that  another  has  committed 
a  felony,  It  is  the  duty  of  the  other  to  submit 
to  arrest  by  him ;  and,  if,  with  intent  to  escape 
and  avoid  such  arrest,  he  wilfully,  deliberately, 
premeditatedly,  and  with  express  malice  shoots 
and  kills  the  other,  he  Is  guilty  of  murder  In  the 
first  degree,  whether  the  facts,  when  developed,, 
would  be  sufficient  to  convict  him  of  felony  or 
not.    Wilson  v.  State,  11  Lea,  310. 

It  has  been  held,  however,  that  where  a 
rumored  offense  was  in  fact  committed,  and  the 
parties  arrested  were  in  fact  guilty,  the  truth, 
when  known.  Is  a  sufficient  Justification  of  the 
act  of  the  officer  ;  and  in  such  case  the  character 
of  the  Information  by  which  he  acted  is  imma- 
terial on  the  question  of  his  right  to  make  the- 
arrest,  and  on  that  as  to  the  character  of  the 
homicide  In  resisting  the  arrest.  State  v.  Phil- 
lips>  118  Iowa,  660,  92  N.  W.  876. 

c.  Manner  of  CiBeouiion, 

1.  Self-defense  against  unnecessary  force. 

The  rules  that  If  a  person  believes,  or  has. 
reason  to  believe,  that  he  is  in  danger  of  re- 
ceiving great  bodily  harm,  he  may  defend  him- 
self to  a  reasonable  extent,  and  If  he  Is  In  a 
place  where  be  has  a  right  to  be,  and  Is  vio- 
lently assaulted,  he  may,  without  retreating, 
repel  force  by  force,  apply  as  well  to  cases  of 
an  officer  attempting  to  make  an  arrest,  who- 
abuses  his  authority  and  transcends  the  bounds- 
thereof  by  the  use  of  unnecessary  force  and  vio- 
lence as  to  a  case  of  a  private  individual  who- 
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«.nt  was  prejudiced  by  it.  There  was  evi- 
dence that  the  defendant  had  visited  a 
saloon,  and  had  been  drinking,  and  we  do 
not  think  it  was  improper,  under  the  cir- 
•cumstances,   to   give   the   instruction. 

Instruction  No.  21  is  an  instruction 
largely  in  the  language  of  the  statute  up- 
on the  subject  of  self-defense,  and  it  is 
insisted  by  the  defendant  that  the  doc- 
trine announced  is  erroneous,  and  not  ap- 
plicable to  the  case;  that  defendant  was 
where  he  had  a  right  to  be,  and  that  Tel- 
fer  conunitted  an  unlawful  act  in  opening 
the  door  of  the  hack  for  the  purpose  of 
searching  Keady.  Section  1364,  3  Mills's 
Anno.  Stai.,  makes  it  the  duty  of  police 


officers  to  search  all  persons  suspected  of 
carrying  concealed  weapons  in  yiolation  of 
the  statute.  And  tlie  officer,  having  le- 
ceived  information  that  Keady  was  carry- 
ing a  concealed  weapon,  was  justified  in 
searching  him  without  a  warrant.  The  de- 
fendant, in  our  opinion,  cannot  question 
the  constitutionality  of  the  act.  It  was 
the  duty  of  the  officer  to  regard  the  act 
as  a  valid  one,  and  in  attempting  to  per- 
form his  duty  under  it  he  should  be  pro- 
tected. The  authorities  are  uniform  that 
an  officer  armed  with  a  warrant  valid  on 
its  face  haa  autlwity  to  make*  an  arrest 
under  it^  and  that  a  person  resisting  an 


unlawfully  uses  such  force  and  violence.  Plum- 
.in«r  V.  State,  185  Ind.  308,  84  N.  B.  968;  Ap- 
pleton  V.  State,  61  Ark.  590,  88  S.  W.  1066 ;  Bul- 
lock V.  State,  65  N.  J.  L.  557,  86  Am.  St.  Bep. 
•668,  47  Atl.  62;  Vann  v.  State  (Tex.  Crim. 
App.)  77  S.  W.  818;  Jones  v.  State,  26  Tex. 
App.  1,  8  Am.  St.  Rep.  454,  9  S.  W.  68 ;  Tlner 
T.  State,  44  Tex.  128. 

And  a  person  sonxht  to  be  arrested  may  op- 
pose a  felonious  aggression  in  the  execution  of 
a  lawful  arrest,  even  to  slaying  the  officer  when 
It  cannot  otherwise  be  prevented.  Williams  v. 
State,  44  Ala.  41 ;  Blasot  v.  State,  58  Ind.  408. 

An  officer  seeking  to  make  an  arrest  may  only 
use  such  force  aa  is  reasonably  necessary  to 
subject  the  person  sought  to  be  arrested  to  his 
authority,  and  where  he  goes  farther  and  strikes 
such  person,  and  immediately  after  shoots  at 
him,  the  person  sought  to  be  arrested  has  a 
•<:lear  right  to  defend  himself,  even  to  the  tak- 
ing of  the  life  of  the  officer,  though  the  officer 
does  not  in  fact  contemplate  an  injury  at  the 
time.  Plummer  v.  State,  185  Ind.  808,  84  N. 
TJ.  908. 

A  legal  arrest  whether  with  or  without  a  war- 
rant may  be  attempted  in  such  a  violent  and 
menacing  manner  that,  if  death  results  to  the 
officer  in  the  heat  of  a  struggle  thus  excited,  the 
killing  will  not  be  murder  in  the  first  degree. 
State  V.  Phillips,  118  Iowa,  660,  92  N.  W.  876. 

And  where  a  sudden  assault  Is  made  by  oien 
•concealed  in  a  hush  until  the  moment  it  takes 
place,  upon  a  person  passing  by,  one  of  them 
presenting  a  pistol  toward  him,  and  the  other 
with  stones  in  his  hands  as  if  about  to  be  need, 
the  assaulted  party  is  Justified  in  shooting  one 
•of  his  assailants,  though  it  afterwards  turns 
out  that  one  of  them  is  an  officer  whose  object 
is  not  to  kill  or  Injure,  but  merely  to  arrest, 
him.  Logue  v.  Com.  88  Pa.  265,  80  Am.  Dec. 
481. 

And  if  a  person  sought  to  be  arrested  by  a 
posse  believed,  and  had  reasonable  ground  to 
believe,  that  the  members  of  the  posse,  or  any 
of  them,  were  attempting  to  make  the  arrest, 
tnough  by  virtue  of  a  warrant,  as  a  mere  pre- 
text, to  enable  them  to  disarm  him  and  place 
Mm  in  their  power  for  the  purpose  of  killing 
him,  or  of  doing  him  great  bodily  harm,  and 
that  others  of  the  posse  would  not  protect  him, 
he  had  a  right  to  resist  the  arrest,  and,  if  nec- 
essary, kill  such  members  of  the  posse  as  were 
engaged  in  the  unlawful  purpose.  Minniard  v. 
Com.  87  Ky.  218,  8  S.  W.  269. 

And  where,  in  attempting  to  kill  such  mem- 
bers of  the  posse,  he  used  reasonable  precau- 
tion, under  the  circumstances,  not  to  kill  or  in- 
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Jure  others,  but  accidentally  killed  another, 
while  aiming  to  kill  one  of  such  members,  he  if 
entitled  to  acquittal.    IMd, 

So,  where  a  person  sought  to  be  arrested  does 
not  resist  the  officer,  but  merely  attempts  to  es- 
cape or  evade  the  arrest,  the  officer  has  no 
right  to  kill  him ;  and  if,  under  sach  drcom- 
stanfts,  the  officer  first  draws  hia  pistol  and 
shoots  at  the  person  sought  to  be  arrested  for 
the  purpose  of  killing  him  to  prevent  his  es- 
cape, such  person's  right  of  self-defense  Is  com- 
plete. Hardin  v.  Stete,  40  Tex.  Crtm.  Bep. 
208,  49  8.  W.  607. 

And  though  a  back  driver  la  violating  tli« 
law,  if  an  officer  undertakes  to  arrest  him  by 
trying  to  Jerk  him  from  his  hack,  and,  upon  fail- 
ing to  do  this,  bgr  drawing  his  pistol  on  hlai,  the 
officer,  himself,  violates  the  law,  and  the  hack 
driver  has  the  right  to  resist,  and.  If  it  beoomei 
necessary,  to  kill  the  officer  to  save  his  own 
life.  Vann  v.  State  (Tex.  CrIm.  App.)  77  & 
W.  813. 

And  when  an  officer  seeking  to  make  an  arrsst 
refuses  on  demand  to  show  his  warrant,  and  at 
once  seises  cho  accused  and  Jerks  him  to  the 
door  of  the  house  in  which  the  arrest  Is  sonsht 
to  be  made,  when  the  accused  kills  the  officer, 
a  charge  in  the  prosecution  therefor,  that  if  be 
drew  his  pistol  with  Intent  to  kill  and  death 
ensued  it  is  murder,  is  erroneona.  I>rennaii 
V.  People,  10  Mich.  169. 

So,  the  rule  that,  when  an  officer.  In  execut- 
ing  his  office,  proceeds  irregularly,  and  exceed! 
the  limit  of  his  authority,  the  law  gives  him  do 
protection  in  that  excess,  and  If  he  be  killed 
the  offense  will  amount  to  nothing  more  than 
manslaughter  in  the  person  whose  liberty  is  so 
invaded, — applies  to  matters  concerning  the  va- 
Ildity  and  character  of  his  process.  Bullock  v 
SUte.  65  N.  J.  L.  557,  86  Am.  St.  Bep.  668,  47 
AU.  62. 

And  one  who  unintentionally  kills  another 
In  the  daytime,  whom  he  knows,  in  defending 
his  house  against  the  unlawful  entry  of  the 
other  for  the  purpose  of  executing  a  warrant 
and  of  defending  his  person  against  unlawful 
arrest  by  reason  of  such  unlawful  oitry  in  mak- 
ing a  reasonable  defense,  is  guilty  of  man- 
slaughter. Stete  V.  Scheele.  57  Conn.  807,  14 
Am.  St  Bep.  106,  18  Atl.  256. 

And  a  slave  who  has  been  guilty  of  some 
fault,  and  who  flees  to  avoid  punishment,  and. 
in  resentment  toward  his  overseer,  who  had 
s.truck  him  a  severe  blow,  kills  him,  is  guilty  of 
manslaughter  only,  and  not  of  murder.  State 
V.  Will,  18  N.  a  (1  Dev.  ft  B.  L.)  121. 

So,    where   a   person    inflicted   a   dangeroos 
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-arrest  under  such  circumstances  does  so  at 
hi?  peril.  We  are  of  opinion  that  a  statute 
which  clothes  an  officer  with  authority  to 
arrest  without  a  warrant  is  authority 
equal  to  that  of  a  warrant  valid  on  its 
face,  and  that  the  question  of  the  consti- 
tutionality of  the  statute  cannot  he  raised 
by  a  defendant  upon  a  trial  wherein  he  is 
charged  with  an  assault  upon  an  officer 
acting  under  the  authority  of  the  statute. 
The  court  instructed  the  jury  fully  and 
correctly  upcm  the  law  of  self-defense.  At 
the  time  the  officer  opened  the  door  of 
the  hade  he  was  wearing  his  uniform  coat, 
and  had  no  weapon  in  his  hands.    He  had 


a  pistol  in  his  hip  pocket,  but  his  coat 
was  buttoned.  The  provocation  testifie4l 
to  by  the  defendant  was  simply  that  the 
officer  caught  him  by  the  arm  or  sleeve 
and  told  him  in  a  very  rude  and  insolent 
manner  to  get  out  of  the  hack.  This,  if 
true,  was  not  in  law  sufficient  provocation 
to  reduce  an  intentional  killing  to  man- 
slaughter, and  the  court  was  not  required 
to  submit  to  the  jury  instructions  upon 
that  line  of  defense. 

Upon  an  examination  of  the  whole  rec- 
ord, we  are  satisfied  that  the  defendant  had 
a  fair  trial,  and  the  oanviotion  %8  therefore 
dfjfirined. 


wound  on  another  with  a  dangerous  weapon, 
and  drove  him  from  bis  house  and  secured  the 
door,  and  shortly  afterwards  a  peace  officer  with 
others  came  to  the  door,  and,  without  demand- 
ing admission,  broke  it  open  to  arrest  the  of- 
fender, who  refused  to  submit,  and  killed  the 
officer.  If  the  person  killincr  the  officer  was  actu- 
ated merely  by  the  purpose  of  defending  bis  own 
house  from  Invasion,  and  actually  believed  he 
had  a  right  to  do  so,  he  is  guilty  of  manslaugh- 
ter only,  though  such  belief  was  erroneous. 
People  V.  Randall,  1  Wheeler,  C.  C.  258,  6  N.  Y. 
City  Hall  Rec.  141. 

If  an  officer  is  resisted  or  assaulted  In  the 
•execution  of  the  duties  of  his  office,  however, 
he  is  not  bound  to  fly  to  the  wall  as  others  are, 
and  his  failure  to  do  so  does  not  affect  the  de- 
tncee  of  the  crime  of  killing  him  in  resisting 
4irrest.    Mackalley's  Case,  9  Coke,  65ft. 

And  a  broad  request  for  a  charge  in  a  prose- 
•cntion  against  a  person  who  had  assaulted  an- 
•other  and  was  fleeing  from  the  scene,  and  killed 
-an  officer  who  intercepted  his  flight,  that  a  po- 
lice officer  has  no  right  to  strike,  or  attempt  to 
strike,  a  person  he  is  attempting  to  arrest,  is 
properly  refused ;  as  it  is  undoubtedly  the  right 
•of  an  officer  to  use  force  to  overcome  resistance, 
-or  to  prevent  the  escape  of  a  fleeing  criminal. 
People  T.  Carlton,  115  N.  Y.  618,  22  N.  B.  257. 

8o^  where  a  warrant  Is  such  that  it  is  the 
^ntj  of  the  officers  named  in  It  to  execute  it, 
mere  teduilcal  defects  In  It,  and  the  fact  that 
the  officer  seeidng  to  execute  it  gains  admission 
«o  the  hoQse  of  the  person  against  whom  it  is 
Issocd  by  subterfuge,  do  not  entitle  such  person 
to  kill  the  officer  sent  to  apprehend  him,  or  even 
warrant  the  omission  of  the  officer  to  execute 
the  warrant  on  a  statement  of  its  defects  by  the 
accnaed.     Stevenson's  Trial,  19  How.   St.  Tr. 


And  while  the  use  of  a  flail,  which  Is  a  dan- 
geroas  weapon,  by  one  of  a  party  of  game- 
keepers In  attempting  to  arrest  poachers,  might 
reduce  the  offense  of  the  killing  of  the  person 
nting  It  by  one  of  the  poachers  to  manslanghter. 
it  could  not  reduce  It  any  lower ;  and  whoever 
flred  the  shot  that  killed  him  is  guilty  of  man- 
slaughter, as  are  also  all  who  were  aiding  or 
abetting  the  acL  Reg.  v.  Luck,  8  Post.  &  F. 
483. 

And  an  arrest  to  prevent  a  breach  of  the 
peace,  or  in  case  of  a  breach  of  the  peace,  is 
none  the  less  lawful  because  it  is  made  in  the 
night,  and  killing  the  officer  seeking  to  make 
it  is  none  the  less  murder.  Mackalley's  Case,  9 
Coke,  661. 
46  It,  A.  A. 


2.  Extent  of  right. 

Even  if  a  prisoner  has  a  right  of  self-defense 
as  against  the  officer  arresting  him,  it  does  not 
follow  that  he  would  be  entitled  to  an  acquittal 
in  a  prosecution  for  killing  the  officer.  Under 
such  circumstances  the  question  would  be 
whether  the  act  of  killing  the  officer  was  done 
In  the  lawful  exercise  of  the  right  of  self-de- 
fense. Bullock  V.  State,  65  N.  J.  L.  557,  86 
Am.  St.  Rep.  668,  47  Atl.  62. 

And  the  fact  that  an  officer  or  citizen  making 
an  arrest,  who  was  killed  while  so  doing,  ex- 
ceeded his  authority,  does  not  necessarily  re- 
duce the  killing  to  manslaughter,  if  the  person 
sought  to  be  arrested  had  no  valid  reason  to  be- 
lieve himself  in  immediate  danger  of  death  or 
great  bodily  harm,  and  the  killing  was  com- 
mitted, not  in  passion,  but  with  malice  and 
premeditation.  Galvin  v.  State,  6  Coldw.  283. 

A  person  sought  to  be  arrested  has  no  right 
to  take  life  except  to  protect  his  own  life,  or 
his  person  from  great  bodily  harm,  though  the 
person  attempting  to  make  the  arrest  may  not 
have  in  every  respect  complied  strictly  with 
the  law.    Bowling  v.  Com.  7  Ky.  L.  Rep.  821. 

And  where  an  officer  rides  up  to  men  and, 
without  notifying  them  of  his  purpose,  draws 
his  pistol,  and  the  men  become  alarmed  and 
agitated  and  draw  their  pistols,  and  then  form 
an  intent  to  kill  the  officer,  and  do  so  not  acting 
in  necessary  self-defense,  the  crime  may  be  one 
of  the  lower  degrees  of  homicide.  Moore  v. 
State,  40  Tex.  Crim.  Rep.  439,  60  S.  W.  492. 

And  a  requested  Instruction  in  a  prosecution 
for  homicide  done  in  resisting  an  arrest,  that  If 
the  arrest,  even  If  lawful,  was  made  in  such  a 
menacing  manner  as  to  threaten  death  or  bodily 
harm  it  Justifles  resistance  even  to  the  killing 
of  the  officer,  is  erroneous,  in  that  it  eliminatea 
from  the  consideration  of  the  Jury  the  conduct 
of  the  defendant ;  and  is,  therefore,  properly  re- 
fuHed.  State  v.  Brownfleld,  60  S.  C.  509,  39  8. 
E.  2. 

So,  the  fact  that  officers  seeking  to  make  an 
arrest  approached  the  shop  of  the  person  sought 
to  be  arrested,  with  arms  drawn,  furnishes  no 
ground  for  the  serious  apprehension  of  the  life 
or  body  of  the  accused  which  would  Justify  him 
In  any  way  in  killing  such  officers,  where  It  ap- 
pears that  he  had  made  threats  to  take  their 
lives  if  they  attempted  to  arrest  him.  Miller 
V.  State,  32  Tex.  Crim.  Rep.  819,  20  8.  W. 
1103. 

And  precautions  taken  by  two  officers  at- 
tempting to  make  an  arrest,  in  the  way  of  dis- 
playing pistols  to  intimidate  the  person  sought 
to  be  arretted,  do  not  render  the  act  of  sndl 
24 
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person,  in  seizing  the  pistol  of  one  of  them. 
Justifiable  on  the  theory  that  the  <^cer8  used 
undue  violence  in  making  the  arrest.  People  ▼. 
Morales,  143  Cal.  550,  77  Pac.  470. 

Officers  having  a  valid  writ  of  dispossession, 
however,  have  a  right  to  go  to  the  premises  in 
question  and  use  all  reasonable  force  to  execute 
it :  and  where  there  is  nothing  to  show  that  they 
did  more  than  this  it  is  not  error  to  omit  to 
charge,  in  a  prosecution  for  the  killing  of  one 
of  the  officers  in  resistance  of  the  execution  or 
ftuch  writ,  that  the  defendant  could  resist  ex- 
cessive force.  Smith  v.  State  (Tex.  Crim. 
App.)  81  S.  W.  936. 

It  is  within  the  province  of  the  Jury,  in  a 
prosecution  against  a  person  for  the  homicide 
of  one  who  sought  to  arrest  him,  to  determine 
if  the  facts  and  circumstances  would  justify 
the  taking  of  life,  on  the  theory  that  the  acts 
of  the  person  killed  were  such  as  to  jeopardise 
the  life  of  the  person  killing  him,  or  cause  seri- 
ous bodily  injury.  State  v.  Davis,  53  S.  C. 
150,  60  Am.  St.  Rep.  845,  31  S.  E.  62. 

And  where  armed  men  go  to  the  house  of  an< 
other  late  at  night  declaring  they  come  to  ar- 
rest him,  and  demanding  that  he  throw  up  his 
hands,  whereupon  he  shoots  one  of  them,  it  is 
for  the  jury  to  say,  in  a  prosecution  therefor, 
whether  they  were  officers,  and  whether  they 
were  proceeding  with  discretion  and  propriety. 
Strickland  v    State,  81  Miss.  134,  32  So.  921. 

3.  l/nneceaaarp  force  a«  jn-ovooation. 

An  arrest  under  color  of  legal  authority, 
though  unlawfully  done,  is  a  trespass  only,  and 
does  not  constitute  an  aggravated  provocation 
which  will  warrant  the  person  arrested  in  kill- 
ing the  person  making  the  arrest  Galvin  v. 
State,  6  Coldw.  283. 

This  is  the  rule  of  Kbadi  v.  Peoplb. 

And  the  provocation  arising  from  the  tres- 
pass committed  by  an  officer  in  breaking  open  a 
shop  door  for  the  purpose  of  unlawfully  enter- 
ing and  arresting  a  person  within^  whereupon 
the  officer  was  killed  by  a  fellow  workman,  is 
not  sufficient  to  reduce  the  killing  below  the 
crime  of  murder  If  it  was  done  with  a  deadly 
weapon.     Com.  v.  Drew,  4  Mass.  391. 

So,  if  a  policeman  is  called  upon  to  send 
guests  away  from  a  public  house,  who  may  be 
disorderly  and  are  nnwllling  to  go^  and  he  sends 
them  away,  he  is  doing  nothing  but  what  is 
within  the  line  of  his  duty,  and  necessary  for 
the  preservation  of  order ;  and  where  one  of 
them  refuses  to  go  the  policeman  is  Justified  in 
using  a  sufficient  degree  of  force  and  violence  to 
'  push  him  from  the  place  in  order  to  get  him  to 
•  go ;  and  such  force  would  not  be  in  the  nature 
of  an  assault  which  would  reduce  the  crime 
from  murder  to  manslaughter  If  the  person  thus 
pushed  should  cut  the  officer  with  a  knife  with 
intent  to  do  grievous  bodily  harm,  and  death 
should  ensue.  Rex  v.  Hems,  7  Car.  &  P.  312. 

And  under  9  Geo.  IV.,  chap.  69,  S  2,  a  keeper 
may  apprehend  poachers  under  specified  circum- 
stances, and  if  a  keeper  is  killed  in  the  attempt 
to  apprehend  a  poacher  under  that  act,  the  of- 
fender will  be  guilty  of  murder,  though  the 
keeper  had  previously  struck  the  offender  or 
some  of  bis  party,  if  he  struck  in  self-defense 
only,  and  to  diminish  violence  illegally  used 
against  him,  and  not  in  vindictiveness.  Rex  v. 
Ball,  1  Moody,  C.  C.  330. 

Where  an  officer  attempts  to  arrest  a  hack 
driver  by  jerking  him  from  his  hack  and  draw- 
ing his  pistol  on  him,  however,  and  the  hack 
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driver  shoots  the  officer,  be  is  not  guilty  of  mnr 
higher  offense  than  manslaughter  If  he  shoot» 
out  of  anger  because  of  the  attempt  to  pull  hfn^ 
from  his  hack,  which  renders  his  mind  incaim- 
ble  of  cool  reflection.  Vann  v.  State  (Tex.  Crim. 
App.)  77  S.  W.  818. 

And  where  an  officer  was  publicly  assaulted* 
and  shot  at  by  a  person  having  a  previous 
grudge  against  him.  and  he  returned  the  fire 
and  pursued  the  other  to  bis  own  dwellin<; 
house,  into  which  he  forced  his  way.  with  his 
pistol  cocked  In  his  hand,  before  the  other 
could  close  the  door,  and  was  there  accidentally 
shot  and  killed  by  the  other,  the  shooting  was 
not  Justifiable ;  but,  since  the  officer's  act  In  at- 
tempting to  force  his  way  into  the  other's  house 
was  without  authority,  and  the  act  of  shooting 
must  have  been  prompted  by  passion  caused  by 
the  illegal  act,  it  will  be  manslaughter  only, 
and  not  murder.  State  v.  List,  Houst.  Crim. 
Rep.  (Del.)  133. 

d.  Knowledge  of  authoi-ity  afid  purpose. 
1.  €^eneral  rules;  necessity  of  notice. 

In  cases  of  the  killing  of  an  officer,  or  of  an 
assistant,  In  resistance  of  an  arrest,  a  material 
inquiry  in  determining  the  degree  of  the  homi- 
cide is  whether  the  party  resisting  had  knowl- 
edge or  notice  of  the  official  character,  and  of 
the  presence,  for  the  exercise  of  official  anther* 
Ity,  of  the  person  killed;  If  there  Is  not  such 
knowledge  or  notice  the  homicide  cannot  be- 
more  than  manslaughter,  unless  the  resistance 
Is  in  enormous  disproportion  to  the  threatened 
Injury.  Brown  v.  State,  100  Ala.  70,  20  So. 
108 ;  Robinson  v.  State,  93  Ga.  77.  44  Am.  St. 
Rep.  127.  18  S.  B.  1018 ;  Croom  v.  State,  85  Ga. 
718,  21  Am.  St.  Rep.  179.  11  S.  B.  1035 ;  State 
V.  Spaulding,  34  Minn.  361,  25  N.  W.  793; 
Mackalley's  Case,  9  Coke,  65b. 

And  where  one  kills  an  officer  attempting  to 
arrest  him,  If  there  is  nothing  from  which  his 
knowledge  of  the  official  character  of  the  offi- 
cer might  be  inferred,  the  measure  of  his  of- 
fense descends  from  murder  into  one  of  the  de- 
grees of  manslaughter.  Yates  v.  People.  32  N. 
Y.  509;  Croom  v.  State,  85  Ga.  718,  21  Am. 
St.  Rep.  179,  11  S.  B.  1035. 

The  killing  of  an  officer  by  a  person  whom 
he  sought  to  arrest  is  manslaughter  only,  where 
such  person  had  no  notification,  either  express 
or  implied,  and  no  information,  of  the  officer's 
powers  and  intentions,  or  of  the  cboracter  In 
which  he  was  acting;  otherwise  It  Is  murder. 
Robinson  v.  State,  93  Ga.  77,  44  Am.  St.  Rep. 
127,  18  S.  B.  1018. 

And  the  rule  that  It  la  murder  to  kill  a  hu- 
man being  without  authority  of  law,  when  done 
In  the  commission  of  an  act  eminently  danger- 
ous to  others  and  evincing  a  depraved  heart  re- 
gardless of  hnman  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any 
particular  person,  la  not  applicable  to  a  case 
In  which  the  accused  is  suddenly  accosted  by  a 
crowd  of  armed  men  demanding  his  surrender, 
under  circumstances  rendering  the  propriety  of 
their  conduct  gravely  questionable.  Strickland 
V.  State,  81  Miss.  134.  32  So.  921. 

And  the  duty  of  a  peace  officer  to  arrest  a 
person  for  unlawfully  carrying  arms  should  not 
be  given  in  a  charge  to  the  jury  in  a  prosecution 
for  the  killing  of  such  officer  while  he  was 
attempting  to  arrest  such  person,  where  the 
officer  did  not  disclose  his  authority,  and  the 
person  killing  him  did  not  know  he  was  an  offl- 
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cer,  or  was  attempting  to  arrest  him,  tliice, 
nsder  aach  elrcnmatancea,  be  had  a  risrbt  (To 
resist  Montgomery  v.  State,  43  Tez.  Crim. 
Bep.  804,  55  L.  R.  A.  866,  65  S.  W.  587. 

So,  a  peace  officer,  attempting  to  make  an  ar- 
rest for  nnlawfnlly  carrying  arms,  must  make 
known  to  the  accused  under  what  authority  the 
arrest  Is  made,  though  by  statute  he  has  the 
power  to  make  the  arrest  without  a  warrant, 
where  It  is  required  by  statute.  In  executing 
warrants,  to  make  known  his  authority ;  and.  In 
case  of  his  failure  to  do  so,  the  person  sought 
to  be  arrested  has  the  right  to  use  whatever 
force  Is  necessary  to  prevent  the  arrest.    Ibid. 

And  where  four  persons  went  to  the  home  of 
another  late  at  night,  two  of  them  armed,  de- 
claring that  they  came  to  arrest  him,  and  de- 
manded that  he  throw  up  his  liands,  when  he 
fired  upon  them  and  one  of  them  was  killed,  he 
is  entitled,  on  a  prosecution  therefor,  to  have 
hla  contention  that  he  fired  upon  his  assailants 
because  of  being  unlawfully  restrained  of  his 
liberty,  and  was,  therefore,  guilty  of  man- 
slaughter only,  placed  before  the  Jury,  where  it 
is  not  shown  that  he  had  committed  any  wrong, 
or  that  his  assailants  had  a  warrant  against 
him.  Strickland  t.  Stete,  81  Miss.  184,  82 
So.  921. 

And  where  It  appears  that  the  accused  had 
escaped  from  jail  the  day  before  the  homicide, 
where  he  had  been  confined  on  a  charge  of 
larceny :  and  that  a  person  acting  as  constable 
and  deputy  sheriff  went  at  night  with  a  posse 
to  arrest  him ;  and  that,  when  tlie  accused  came 
along  a  path  near  his  house  and  was  command- 
ed by  the  oflicer  to  "halt  and  give  an  account  of 
himself,  he  shot  the  oflicer,  the  night  being 
dark,  hut  not  so  dark  hut  that  he  could  have 
seen  the  sherlff*s  posse, — a  refusal  to  Instruct 
the  jury  that,  if  the  officer  did  not  make  known 
to  the  prisoner,  and  the  prisoner  did  not  know, 
that  he  was  an  officer,  the  offense  was  man- 
slaugliter,  and  not  murder,  is  erroneous.  State 
T.  Alford,  80  N.  C.  446. 

And  where  it  appeared  that  the  accused  had 
%een  confined  In  a  county  jail  on  a  charge  of 
felony,  and  had  escaped,  and  that  no  warrant 
was  Issued  for  his  rearrest,  but  a  deputy  con- 
stable and  the  deceased,  with  others,  undertook 
his  rearrest;  and  that,  the  accused  being  un- 
aware of  the  proximity  of  the  officer,  he  and  his 
assistant  suddenly  charged  upon  the  house  where 
accused  was  stopping,  with  arms  in  hand,  and 
broke  open  the  door  without  warning  or  notice, 
with  their  guns  presented,  when  deceased  was 
shot, — an  instruction.  In  a  prosecution  there- 
for, that  the  officer  and  his  posse  might  break 
the  door  and  use  all  necessary  force  to  make  the 
arrest,  is  defective.  In  view  of  the  manner  in 
which  the  arrest  was  made.  In  not  taking  into 
consideration  the  necessity  of  the  attacking 
party  giving  notice  of  Its  intention  In  making 
such  a  sudden  assault,  or  the  question  of  the 
use  of  more  force  than  was  necessary  to  make 
the  arrest  Pennington  ▼.  Com.  21  Ky.  L.  Bep. 
542,  51  S.  W.  818. 

So,  If  a  person  la  placed  in  a  position  In 
which  his  life  is  imperiled  by  the  act  of  an- 
other, and  be  slays  him,  having  no  notice  of  his 
ofllclal  character,  and  the  killing  Is  apparently 
neccwary  to  save  his  own  Ufe,  the  killing  is 
hooilctde  in  self-defense;  and  it  does  not  mat- 
ter that  the  deceased  is  legally  seeking  to  ar- 
rest the  defendant,  where  the  defendant  does 
not  know,  or  have  reasonable  grounds  to  know, 
that  he  Is  an  officer ;  and  a  charge  to  that  ef- 
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feet  is  proper  in  a  prosecution  for  such  killing, 
and  that  the  defendant  prevents  the  glTlng  of 
notice  has  no  such  relation  to  his  claim  of  ex* 
emptlon  from  liability,  founded  on  his  igno- 
rance and  the  appearance  of  the  facts  to  him,  as 
to  justify  a  modification  of  the  charge  by  the 
words,  ''provided  the  defendant  did  not,  by  his 
threatening  and  Tiolent  conduct,  prevent  the 
officer  from  making  his  character  and  mission 
known."  Starr  v.  United  SUtes,  153  U.  S.  614, 
88  L.  ed.  841,  14  Sup.  Ct  Rep.  919. 

But  though  it  be  deemed  the  duty  of  an  offi- 
cer to  give  notice  of  an  intention  to  arrest  be- 
fore doing  so,  it  does  not  follow  that,  in  case 
of  his  failure  to  do  so,  a  homicide  committed  in 
resisting  such  arrest  would  be  either  justifiable 
or  excusable.  The  person  sought  to  be  arrested 
may  not  lawfully  offer  forcible  resistance  to 
such  attempt  to  arrest  him,  until  all  other 
means  of  peaceably  avoiding  it  have  been  ex- 
hausted; and  it  is  only  in  the  last  extremity 
that  the  right  to  use  a  deadly  weapon  under 
any  circumstances  arises.  People  v.  Carlton^ 
115  N.  Y.  618,  22  N.  E.  257. 

And  the  omission  of  an  officer  to  exhibit  hla 
warrant,  or  declare  his  authority  in  making  an 
arrest,  can  do  no  more  than  deprive  him  of  the 
protection  which  the  law  throws  around  ita 
mlnisterB  when  in  the  rightful  discharge  of 
their  official  duty,  and  does  not  justify  the  per- 
son sought  to  be  arrested  in  killing  him  if  the 
apparently  illegal  arrest  can  be  otherwise  re- 
sisted.   State  V.  PhUiney,  42  Me.  884. 

The  question  of  the  knowledge  of  a  person 
sought  to  be  arrested  of  the  official  character 
of  the  person  seeking  to  arrest  him,  in  a  prose- 
cution for  the  killing  of  such  a  person  by  the 
person  sought  to  be  arrested,  in  resisting  the 
arrest,  la  one  of  fact  for  the  jury.  State  ▼* 
Grant,  76  Mo.  286. 


2.  Buf/Mency  of  notice. 
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The  rule  has  been  laid  down  that,  to  render 
the  killing  of  an  officer  in  making  an  arrest 
murder,  the  officer  ought  to  show  at  whose  suit, 
oat  of  what  court,  and  for  what  cause  he  makes 
the  arrest,  when  the  party  submits  thereto. 
Maekalley's  Case,  9  Coke,  65b. 

And  it  has  been  held  that  one  other  than  a 
known  officer,  who  makes  an  arrest  without  a 
warrant,  ought  to  make  known  on  demand 
that  the  warrant  exists,  where  it  is,  and  that 
he  claims  to  be  acting  under  Us  authority,  or 
by  command  of  the  officer  who  has  it  in  his 
possession.  Robinson  v.  State,  93  Qa.  77,  44 
Am.  St  Rep.  127,  18  S.  E.  1018. 

But  the  prevailing  rule  would  seem  to  be  that 
no  particular  lorm  of  words  is  necessary  in  a 
notification  by  an  officer,  to  a  person  sought  to 
be  arrested,  of  his  authority  and  the  grounds 
of  the  arrest;  that  the  information  is  sufficient 
if  it  is  such  as  to  give  the  accused  person  an 
opportunity  to  submit  in  an  orderly  and  peace- 
able manner  to  the  arrest,  and  such  that  he 
knows,  or  as  a  reasonable  man  should  know. 
that  nothing  hut  his  arrest  is  sought  and  no 
bodily  harm  is  intended ;  and  that  in  such  case 
he  cannot  justify  the  use  of  deadly  weapons  in 
resistance  of  the  arrest,  even  though  it  is  un- 
lawful. State  ▼.  Phillips,  118  Iowa,  660,  92  N. 
W.  876 ;  State  y.  Spaulding,  34  Minn.  3G1,  25 
N.  W.  793. 

And  that  one  who  is  about  to  arrest  a  felon 
need  give  <mly  such  notice  of  his  intentions,  in 
order  to  make  resistance  unlawful  and  bis  kill- 
ing in  making  such  resistance  murder,  as  could 
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be  expected  nnder  all  the  clrcizmstances  of  the 
case  of  one  governed  by  reason,  good  faith,  and 
honest  purpose.  Territory  t.  McGinnis  (N.  M.) 
61  Pac.  208. 

This  appears  to  be  the  mle  of  Kxadt  t. 
Peoplb. 

Under  this  mle  the  act  of  an  officer  making 
an  arrest,  of  reading  his  warrant  to  the  person 
arrested,  is  snfflclent  notification  to  him  of  his 
authority  to  arrest,  and  will  render  resistance 
by  such  a  person  illegal,  and  make  the  killing  of 
the  officer  by  the  person  sought  to  be  arrested 
an  unjustifiable  homicide.  State  t.  Green,  66 
Mo.  631. 

And  a  man  who  goes  to  the  house  of  another 
to  arrest  him  In  the  daytime  haying  his  c6n- 
8table*s  staff  with  him,  and  gives  notice  of  his 
business,  sufficiently  notifies  the  person  sought 
to  be  arrested  that  he  is  acting  in  bis  official 
capacity  to  render  resistance  to  the  arrest  il- 
legal, where  he  has  before  acted  as  constable 
of  the  parish,  and  is  generally  known  as  such. 
Gordon*8  Caae,  1  Bast,  P.  C  816. 

And  the  fact  that  police  officers  wore  their 
uniform  at  the  time  of  arresting  a  felon  upon 
fresh  pursuit,  especially  when  taken  in  connec- 
tion with  evidence  of  threats  made  against  one 
of  the  officers,  is  sufficient  to  show  notice  of  the 
official  character  of  the  officers,  so  as  to  render 
it  murder  to  kill  one  of  them  in  resisting  the 
arrest.  State  t.  Evans,  161  Mo.  95,  84  Am.  St 
Rep.  669,  61  8.  W.  590. 

So,  using  the  words.  In  making  an  arrest,  "I 
arrest  you  in  the  King*s  name,"  Is  sufficient  no- 
tice that  the  person  is  an  officer  to  make  his 
killing  in  resistance  thereto  murder.  Mackal- 
ley's  Case,  9  Coke,  655. 

And  the  statement  made  by  an  officer  to  per- 
sons sought  to  be  arrested,  "Yon  are  my  prison- 
ers,'* constitutes  sufficient  notice  of  his  char- 
acter as  a  peace  officer  to  prevent  the  act  of  one 
of  them  shooting  and  killing  him  from  being 
justifiable  homicide.  People  v.  Pool,  27  Cal. 
578;  State  v.  Spanlding,  34  Minn.  861,  25  N. 
W.  793. 

And  an  announcement  by  officers  to  a  woman 
In  the  house  where  tiie  accused  was  found,  that 
they  were  officers,  and  came  to  arrest  accused, 
and  had  a  warrant  for  his  arrest,  is  sufficient  to 
require  submission  on  his  part  to  the  arrest, 
and  to  render  his  resistance  an  unlawful  act,  so 
that  the  killing  of  one  of  the  officers  would  be 
murder;  but  a  mere  statement  to  the  woman 
that  they  were  officers  and  wanted  the  accused 
is  not  sufficient;  and  where,  on  a  prosecution 
for  such  homicide,  there  is  conflicting  evidence 
to  the  eifect  that  the  statement  was  made  In 
each  way,  the  question  should  be  submitted  to 
the  determination  of  the  jury.  Brown  v.  State, 
109  Ala.  78,  20  So.  108. 

Nor  has  a  person  souj^t  to  be  arrested  a  right 
to  shoot  the  officer  seeking  to  make  the  arrest, 
because  of  failure  of  the  latter  to  give  express 
notice  of  bis  purpose  to  arrest  before  getting 
near  enough  to  make  the  capture.  Thomas  v. 
State,  91  Qa.  204,  18  8.  B.  806. 
•  And  where  a  person  is  sought  to  be  arrested 
•on  an  escape  warrant,  and  he  refuses  to  sur- 
render, and  with  aze  In  hand  swears  to  kill  the 
first  man  who  enters  his  house,  and  upon  the 
entry  of  an  officer  after  giving  notice  that  he 
comes  as  such,  and  not  as  a  mere  trespasser, 
he  kills  him  with  the  axe  in  making  such  re- 
sistance after  such  notice,  he  does  it  at  his  own 
paril,  acting  deliberately  in  defiance  of  the 
ordinary  course  of  Justice;  and  it  is  no  excuse. 
In  a  prosecution  for  the  murder,  to  say  that  he 
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djd  not  know  or  believe  that  the  officer  came 
armed  with  the  proper  authority.  Curtls*s  Case, 
Post  C.  L.  186. 

A  statement  by  an  officer  seeking  to  make  an 
arrest,  of  **Uands  up,"  or  "Hands  np;  I  wast 
you,"  emphasised  with  rifles,  shotguns,  and  re- 
volvers, though  addressed  to  persons  charged 
with  burglary,  however.  Is  not  such  as  will  war- 
rant a  conviction  against  them  for  murder  in 
the  flrst  degree  for  killing  the  officer  in  making 
a  reasonable  resistance,  proportioned  to  the  dan- 
ger to  be  avoided,  since  they  are  entitled  to  the 
protection  of  law  and  a  trial  in  due  course  of 
criminal  procedure,  and  if  exposed,  or  if,  as  rea- 
sonable men  In  view  of  the  display  of  force 
against  them,  they  believe  themselves  to  be  ex- 
posed, to  personal  violence,  they  have  a  right  to 
resist  State  v.  Phillips,  118  Iowa,  660,  92  N. 
W.  876; 

And  where  a  white  officer,  with  a  gun  and  a 
posse,  but  without  a  warrant,  attempted,  at 
night,  to  arrest  %  negro  felon  in  the  dwelling  of 
his  father,  and  the  only  words  used  by  the  offi- 
cer indicating  his  official  character  or  purpose 
to  arrest  were,  "You  are  mine^"  or,  "You  are 
my  meat,"  and  the  negro  thereupon  killed  the 
officer,  and  the  question  In  the  case  in  the  prose- 
cution therefor  is  as  to  whether  or  not  It  was 
murder  or  manslaughter,  and  whether  the  con- 
duct and  language  of  the  officer  gave  sufficient 
notice  of  a  purpose  to  arrest  for  a  felony,  rather 
than  to  molest  by  mere  violence  for  some  law- 
less object^  both  expressions  should  be  recited 
in  charging  the  jury ;  since  to  say,  when  armed, 
to  a  man,  that  he  is  your  meat.  Is  suggestive  of 
slaughter,  and  calculated  to«make  him  overlook 
any  probability  that  you  merely  intend  to  ar- 
rest him,  and  provoke  him  to  treat  yon  as  If 
you  had  come  for  something  else.  Croom  v. 
Stete.  86  Ga.  718,  21  Am.  St.  Bep.  179,  11  & 
B.  1086. 

The  question  whether  an  officer  about  to 
make  an  arrest,  who  was  killed  in  resistance 
of  the  arrest,  gave  sufficient  notice  of  his  offi- 
cial character  and  Intent,  Is  one  of  mixed  law 
and  fact  to  be  determined  relatively  by  the  jury 
under  proper  taistructions.  Territory  v.  Me- 
Glnnis  (N.  M.)  61  Pae.  208. 

8.  Whem  noiiee  wuiy  he  tflspensetf  wUh, 

While  it  Is  the  duty  of  an  officer  attempting 
to  arrest  to  make  known  his  purpose  and  the 
capacity  in  which  he  acts,  if  that  purpose  and 
that  capaaty  are  known  to  the  party  when  the 
arrest  Is  attempted,  and  the  arrest  Is  otherwise 
legal,  submission  to  It  Is  a  duty,  and  resistance 
is  unjustifiable,  though  no  notice  Is  given;  and 
if,  in  making  such  resistance,  the  person  sought 
to  be  arrested  kills  the  policeman  seeking  to 
arrest  him,  such  killing  is  unlawful.  Tiner  v. 
State,  44  Tex.  128 ;  Appleton  v.  State,  61  Ark. 
690,  83  8.  W.  1066 ;  Robinson  v.  State,  93  Ga. 
77,  44  Am.  St  Rep.  127,  18  8.  B.  1018 ;  State 
V.  Gay,  18  Mont  61,  44  Pac.  411 ;  State  v.  An- 
derson, 1  Hill,  L.  827;  Rex  v.  Howarth,  1 
Moody,  C.  C.  207. 

In  such  case  the  actions  of  the  person  sought 
to  be  arrested  are  equivalent  to  an  tetentioiial 
resistance  of  lawful  authority,  which  dispenses 
with  the  ceremony  of  disclosing  the  official  char^ 
acter  of  the  officer  and  the  reason  for  the  ar- 
rest, so  that  failure  to  perform  it  does  not  af- 
feet  the  criminality  of  the  killing  of  the  officer 
or  a  member  of  his  posse.  State  v.  Gay,  18 
Mont  61,  44  Pac.  411. 

And  killhAg  an  officer  who  attempted  to  ar- 


1906. 


Kkadt  y.  Pboplb. 


878 


rest  tlie  person  doing  the  killing  is  marder, 
thoagh  the  officer  had  no  warrant,  and  though 
the  man  had  done  nothing  for  which  he  was 
lisble  to  be  arrested,  if  the  officer  had  a  charge 
against  him  for  felony  and  he  knew  him  to  be 
an  officer,  thoagh  the  officer  did  not  notify  him 
uf  the  charge.  Bex  t.  Woolmer,  1  Moody,  C.  C. 
334. 

So,  belief,  or  reasonable  grounds  for  belief, 
as  to  the  pdrpose  and  official  character  of  the 
offlcer,  is  eqniyalent  to  knowledge,  and  dis- 
penses with  notice.  Croom  v.  State,  85  Ga.  718, 
21  Am.  St.  Rep.  179,  11  8.  E.  1035 ;  Robinson 
T.  State,  93  Ga.  77,  44  Am.  St.  Rep.  127,  18  S. 
E.  1018. 

And  a  person  accused  of  stealing  a  barrel  of 
oil.  who  had  locked  it  up  upon  his  premises  and 
knew  that  officers  had  found  it  there,  and  that 
they  were  looking  for  him,  and  who,  after  Ihoot- 
ing  an  offlcer  who  attempted  to  arrest  him,  went 
away  and  concealed  himself,  cannot  be  said  to 
have  had  no  knowledge  of  the  official  character 
of  the  officer,  or  of  the  reasons  for  the  attempt- 
ed arrest,  so  as  to  furnish  excuse  or  palliation 
for  the  killing.  People  y.  Wilson,  56  Biich.  606, 
21  N.  W.  905. 

And  where  a  p«>son  had  broken  Jail  and  was 
oTertaken  by  the  sheriff  and  assistant,  and  knew 
the  sheriff  both  personally  and  officially,  and 
the  sheriff  demanded  his  surrender,  and  he 
knew  that  the  8herlff*s  purpose  was  to  effect  his 
arrest,  and  he  saw  his  assistant  in  company 
with  him  and  their  concerted  movements,  and 
the  assistant  demanded  of  him  that  he  drop  his 
gun,  he  cannot  claim  that  killing  the  assistant 
was  manslaughter,  and  not  murder,  because 
neither  the  sheriff  nor  the  assistant  had  by  ex- 
press words  stated  to  him  that  the  assistant 
was  there  as  such.  State  ▼.  Shaw,  78  Vt.  149, 
50  AU.  863. 

And  it  has  been  held  that  a  public  bailiff  need 
not  show  his  warrant  In  making  an  arrest,  al- 
though It  is  demanded,  in  order  to  make  the 
klllLng  of  him  in  resistance  of  the  arrest  mur- 
der; and  a  special  bailiff  need  not  do  so  unless 
it  is  demanded.     Mackalley*s  Case,  9  Coke,  65b. 

8o,  where  the  person  charged  is  taken  in  the 
commission  of  the  offense,  the  officer  seeking  to 
arrest  him  is  not  required  to  notify  him  of  his 
authority,  or  of  the  cause  for  arrest,  in  order 
to  render  his  killing  murder.  Lewis  ▼.  State, 
3  Head.  127. 

And  if  upon  a  sudden  affray  a  sheriff,  or  his 
bailiffs,  or  constable,  or  other  offlcer,  comes  by 
authority  of  law  to  suppress  it  and  preserve  the 
peace,  and  such  offlcer  or  any  of  his  assistants 
it  killed  in  resisting  such  effort,  the  killing  is 
marder,  although  the  person  doing  it  does  not 
know  the  party  killed.  Yong's  Case,  4  Coke, 
40a. 

And  where  gamekeepers  ilnd  poachers  in  a 
wood  they  need  give  no  intimation  by  words 
that  they  intend  to  apprehend  them ;  the  cir- 
cumstances are  sufficient  notice.  And,  if  a 
poacher  sees  a  man  running  after  him,  he  may 
fairly  presume  that  he  is  going  to  apprehend 
him,  and  is  not  entitled  to  resist.  Rex  v.  Davis, 
7  Car.  k  P.  785 ;  Rex  v.  Payne,  1  Moody,  C.  C. 
378. 

Nor  is  it  necessary  to  notify  a  felon  for  what 
be  is  arrested  in  order  to  make  It  murder  on  his 
part  to  kill  an  offlcer  in  resisting  the  arrest, 
where  the  arrest  Is  made  on  fresh  pursuit. 
State  ▼.  Evans,  161  Mo.  96,  84  Am.  St.  Rep. 
W&,  61  S.  W.  590;  State  v.  Mowry,  87  Kan. 
369,  15  Pac.  282 ;  Lewis  v.  State,  3  Head,  127. 

And  where  the  statute  makes  it  a  felony  for  ' 
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any  person  lawfully  confined  in  the  penitentiary 
to  escape  therefrom,  it  is  no  excuse  or  justifi- 
cation on  the  part  of  an  escaped  convict,  who 
kills  a  person  attempting  to  arrest  him,  that 
he  was  not  notified  or  aware  of  the  purpose  of 
the  person  killed  in  pursuing  hinu  State  v. 
Craft,  164  Mo.  631,  65  S.  W.  280. 

And  where  three  men  had  robbed  two  stage 
coaches,  and,  while  fieelng,  were  overtaken  by 
a  deputy  sheriff,  and  found  in  a  room,  and  were 
Informed  by  him  that  they  were  his  prisoners 
and  commanded  to  surrender,  whereupon  one  of 
them  shot  him,  it  cannot  be  claimed  that  the 
homicide  was  Justifiable  because  he  did  not,  at 
the  time  he  attempted  to  arrest  them,  inform 
them  in  terms  of  his  offlcial  character  or  the 
cause  for  the  attempted  arrest  People  v.  Pool, 
27  Oal.  573. 

And  in  such  case  evidence  of  the  robbery  Is 
admissible,  on  a  prosecution  for  the  homicide, 
to  establish  a  condition  or  circumstances  from 
which  the  robbers  would  be  deemed  to  have 
sufficient  notice  that  their  pursuers  were  offi- 
cers of  the  law,  or  citizens  in  pursuit  of  them  as 
malefactors.    JTMd. 

But  while,  on  the  commission  of  a  felony,  a 
private  citizen  making  a  fresh  pursuit  on  relia- 
ble information  may  arrest  the  felon,  in  making 
the  arrest  he  must  give  notice  of  his  purpose  to 
arrest  for  the  felony  in  order  to  make  it  mur- 
der to  kill  in  resistance  of  such  arrest.  Brooks 
V.  Com.  61  Pa.  852,  100  Am.  Dec.  646. 

A  pursuit  is  fresh,  so  as  to  warrant  the  ar- 
rest of  a  felon  without  notifying  him  for  what 
he  is  arrested,  so  that  resistance  to  the  arrest 
would  be  unlawful,  and  killing  of  the  officer 
in  doing  so  would  be  murder,  where  not  more 
than  twenty  or  twenty-five  minutes  elapses  be- 
tween the  time  the  pursuit  begins  and  the  time 
of  the  apprehension.  State  v.  Evans,  161  Mo. 
96,  84  Am.  St  Rep.  669,  61  S.  W.  590. 

So,  if  a  person  sought  to  be  arrested  killed 
the  officer  who  was  about  to  arrest  him,  he  is 
guilty  of  murder,  though  the  offlcer  did  not  use 
words  of  arrest,  or  express  his  intention  of 
making  an  arrest,  where  there  was  no  time  to 
do  so,  and  the  statement  was  not  demanded. 
Pew*s  Case,  Cro.  Car.  183;  Mackalley*s  Case, 
9  Coke,  6objr  Lewis  v.  State,  8  Head,  127. 

And  where  an  escaped  felon  arrayed  himself 
against  organized  society,  defying  civil  author- 
ity, with  arms  in  his  hands  to  resist  arrest,  and 
with  an  armed  ally  In  the  person  of  another, 
both  having  their  weapons  ready  for  instant 
use,  and  having  reason  to  know  that  persons 
whom  they  met  were  in  pursuit  of  him  for  the 
purpose  of  arresting  him  and  sending  him  to 
the  penitentiary  from  which  he  escaped,  he  Is 
responsible  for  killing  one  of  the  persons  so 
seeking  him,  without  reference  to  which  of  the 
parties  shot  first,  or  to  whether  or  not  the  par- 
ties seeking  him  had  announced  their  Intention 
to  arrest  him ;  since,  in  his  attitude,  neither  an 
officer  nor  a  citizen  seeking  to  arrest  him  was 
bound  to  take  any  risk  of  being  shot  first  Tol- 
bert  V.  State,  71  Miss.  179,  42  Am.  St  Rep.  454, 
14  So.  462. 

And  persons  sought  to  be  arrested  for  a  felony 
cannot  escape  full  responsibility  for  killing  one 
of  the  persons  seeking  to  arrest  them  because 
they  were  not  notified  of  the  cause  of  the  ar- 
rest, as  required  by  Utah  Comp.  Laws,  S  4859, 
providing  that  the  person  making  an  arrest 
most  inform  the  person  to  be  arrested  of  the 
intention  to  arrest  him,  of  the  cause  of  the  ar- 
rest, and  the  authority  to  make  It,  except  when 
the  person  to  be  arrested  is  actually  engaged  in 
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the  commission  of,  or  an  attempt  to  commit, 
the  offense,  or  is  pursued  immediately  after  Its 
•commission  or  after  an  escape,  where  at  the 
tJme  of  the  kllitaig  the  accused  was  first  seen 
with  his  rifle  leveled  at  one  of  the  pursuers, 
when  another  shot  at  him  to  save  the  other's 
life,  and,  before  any  opportunity  to  five  any 
information,  both  commenced  shooting,  and  con- 
tinued to  shoot  until  they  had  killed  deceased. 
People  ▼.  Coughlin,  18  Utah,  58,  44  Pac.  94. 

Nor  is  it  necessary  that  the  cause  of  arrest 
should  have  been  stated  when  the  intention  to 
arrest  was  announced,  and  the  accused  made  no 
demand  for  the  cause.  State  t.  Anderson,  1  Hill, 
L.  827. 

And  where  a  valid  ordinance  against  the  ob- 
struction of  streets  by  persons  standing  on 
them  exists,  it  Is  no  excuse  or  Justification, 
which  will  alfect  the  degree  of  the  crime,  of  a 
lounger,  who  killed  an  officer  attempting  to  en- 
force the  ordinance,  that  an  order  directing  the 
enforcement  of  such  ordinance  had  not  been 
brought  to  the  knowledge  of  the  accused.  Car- 
ter V.  State,  22  Fla.  553. 

See  also,  on  this  subject,  Brooks  v.  State,  114 
Ga.  6,  80  S.  E.  S77,  8upra,  IV.  b^  3,  (a)  ;  Starr 
V.  United  States,  158  U.  S.  614,  88  L.  ed.  841, 
14  Sup.  Ct.  Rep.  919,  supra,  IV.  d,  1. 

4.  Refusal  to  state  authority  on  detnoiid. 

Where  an  arrest  is  made  by  a  party  not 
known  to  be  an  officer,  who  refuses,  on  demand, 
to  exhibit  his  precept  or  declare  his  authority, 
and  resistance  is  made,  and  death  results  to 
the  officer  from  such  resistance,  such  killing 
is  not  Justifiable,  but  Is  manslaughter  only. 
State  V.  Phinney,  42  Me.  884. 

And  where  an  officer  seeking  to  make  an  ar- 
rest simply  tells  the  defendant  that  he  has  a 
warrant  for  him,  and,  when  defendant  asks  to 
see  it,  refuses,  saying  he  is  not  bound  to  show 
It,  and  at  once  seizes  him  and  Jerks  him  to  the 
door  of  the  house  In  which  he  makes  the  arrest, 
and  the  defendant  kills  the  officer  in  resisting 
the  arrest,  a  charge  in  the  prosecution  therefor, 
that,  if  the  defendant  drew  his  pistol  with  in- 
tent to  kill,  and  If  death  ensued,  it  is  murder, 
is  erroneous.  Drennan  v.  People,  10  Mich. 
169. 

And  where  a  person  sought  to  be  arrested 
acts  in  good  faith  in  demanding  the  authority 
of  the  person  attempting  the  arrest,  and  In  re- 
sisting the  arrest  upon  refusal  to  state  it,  hon- 
estly believing  the  other  person  Is  making  a 
totally  unauthorized  assault  upon  him,  and  the 
other  makes  the  first  demonstration  with  a 
deadly  weapon  thus  putting  him  In  danger  of 
life  and  limb,  the  kllltaig  of  him  may  be  Justi- 
fiable. Robinson  v.  State,  93  Qa.  77,  44  Am.  St. 
Rep.  127.  18  S.  E.  1018. 

And  while  a  prisoner  who  had  been  arrested 
on  a  warrant  by  an  officer  and  had  escaped,  and 
had  qu^Rtioned  the  officer's  authority,  is  not 
entitled,  upon  rearrest,  to  demand  the  authority 
of  the  officer  to  the  same  extent  that  he  would 
have  been  had  he  not  escaped,  he  may  demand 
his  authority,  and  upon  refusal  to  give  It  treat 
it  as  an  illegal  arrest.  State  v.  Phinney,  42 
Me.  884. 

But  a  demand  of  a  person  sought  to  ba  ar- 
rested, for  the  authority  of  the  person  seeking 
to  arrest  him,  which  was  a  mere  pretense  made 
when  he  really  knew,  or  ought  to  have  known, 
why  the  other  was  attempting  to  arrest  him, 
and  the  refusal  of  the  other  to  state  such  au- 
thority, gave  no  right  to  resist;  and  such  de- 
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mand  and  refusal  have  no  effect  upon  his  guilt, 
where  he  kills  the  person  seeking  to  apprehend 
him.  Robinson  v.  State,  03  Ga.  77,  44  Am.  St 
Rep.  127,  18  S.  E.  1018. 

V.  Oone$'al  rule  in  oase  of  uniawful  arrest. 

While  a  man  Is  not  Justified  In  killing  in  de- 
fense against  an  illegal  arrest  of  an  ordinary 
character,  the  law  sets  such  a  hlgl^  value  upon 
the  liberty  of  the  citizen  that  an  attempt  to  ar- 
rest him  unlawfully  is  esteemed  a  great  proTo- 
catlon, — such  as  may  reduce  a  killing  in  resist- 
ance of  such  an  arrest  to  manslaughter.  Miller 
V.  State,  82  Tex.  Crlm.  Rep.  •  319,  20  S.  W. 
1108;  Em  parte  Sherwood,  29  Tex.  App.  334. 
16  S.  W.  812 ;  Jones  v.  State,  26  Tex.  App.  1, 
8  Am.  St  Rep.  454,  9  S.  W.  53 ;  Dyson  v.  State, 
14  TSix.  App.  454  ;  Noles  v.  State,  26  Ala.  31. 
62  Am.  Dec  711 ;  Brooks  v.  Com.  61  Pa.  352. 
100  Am.  Dec.  645;  King  v.  Adey,  1  Leach, 
C.  L.  206. 

And  as  a  general  rule  It  is  not  murder,  but 
manslaughter,  to  kill  an  officer  or  other  person 
to  prevent  an  illegal  arrest  State  v.  Oliver, 
2  Uoust  (Del.)  585;  Rot)er8on  v.  State,  43 
Fla.  156,  52  L.  R.  A.  751.  20  So.  535 ;  Thomas 
V.  State,  91  Ga.  204,  18  8.  E.  305 ;  Rafferty  v. 
People,  69  111.  Ill,  18  Am.  Rep.  601,  72  111. 
37;  Com.  v.  Carey,  12  Cush.  246;  Com.  v.  Mc- 
Laughlin, 12  Cush.  615 ;  Johnson  v.  State,  5 
Tex.  App.  43;  Alford  v.  State,  8  Tex.  App. 
545;  Ledbetter  v.  State,  23  Tex.  App.  247,  5 
S.  W.  226;  Meuly  v.  State.  26  Tex.  App.  274, 
8  Am,.  St.  Rep.  477,  0  8.  W.  563;  James  v. 
State,  44  Tex.  314  ;  Brlggs  v.  Com.  82  Va.  554 ; 
Muscoe  V.  Com.  86  Va.  448,  10  S.  E.  534 ;  State 
V.  Symes,  20  Wash.  484,  55  Pac.  626;  United 
States  V.  Travers,  2  Wheeler,  C.  C.  400,  Fed. 
Cas.  No.  16,537 ;  Rex  v.  Keite,  1  Ld.  Raym.  138. 

Unless  the  evidence  shows  previous  or  ex- 
press malice.  Rafferty  v.  People,  60  III.  Ill, 
18  Am.  Rep.  601,  72  111.  87;  State  v.  Oliver, 
2  Houst  (Del.)  585;  Muscoe  v.  Com.  86  Va. 
443,  10  S.  E.  584 ;  Brlggs  v.  Com.  82  Va.  554. 

Ajid  in  case  of  arrest  without  authority  it  is 
immaterial  whether  the  slayer  knew  of  the  un- 
lawful character  of  the  proposed  arrest  or  not 
Alford  V.  State,  8  Tex.  App.  545 ;  Cortez  v. 
State.  44  Tex.  Crlm.  Rep.  160,  60  S.  W.  536, 
overruling  in  effect,  E9  parte  Sherwood,  20  Tex. 
Crlm.  Rep.  334,  15  S.  W.  812. 

And  where,  in  a  prosecution  for  homicide, 
the  mere  fact  of  an  Illegal  arrest  attempted  or 
consummated  appears,  If  the  one  suffering  it 
killed  the  officer  or  person  arresting  him,  wheth- 
er with  a  deadly  weapon  or  by  other  means, 
he  may  rely  on  the  presumption  that  his  mind 
was  beclouded  by  passion.  Brlggs  v.  Com.  82 
Va.  554. 

Thus,  though  a  homicide  is  voluntary,  It  can- 
not be  more  than  manslaughter  where  It  was 
provoked  by  unlawful  violence  and  the  display 
of  deadly  weapons  to  compel  submission  to  an 
unlawful  arrest  People  v.  Burt,  51  Mich.  109. 
16  N.  W.  378. 

And  an  attempt  Illegally  to  arrest  a  man  is 
sufficient  to  reduce  the  killing  of  the  person 
making  the  attempt,  by  the  person  sought  to  be 
arrested  to  manslaughter,  though  the  arrest  was 
not  actually  made,  and  though  the  accused  had 
armed  himself  with  a  deadly  weapon  to  resist 
such  attempt  where  he  was  in  such  a  situation 
as  to  be  unable  to  escape  from  the  arrest  Rex 
V.  Thompson,  1  Moody,  C.  C.  80. 

So,  blank  warrants  signed  by  a  magistrate, 
and  put  Into  the  hands  of  a  sergeant  of  police. 
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and  filled  out  by  blm,  and  used  as  legal  process 
with  which  to  make  arrests,  with  full  knowl- 
edge that  they  were  so  put  In  use  without  the 
required  oath  and  in  violation  of  law,  are  abso- 
lutely yold :  and  where  an  officer  seeks  to  make 
an  arrest  under  such  a  warrant,  and  the  person 
sought  to  be  arrested  kills  blm,  the  killing  Is 
manslanghter  only,  and  not  murder.  Rafferty 
V.  People,  69  III.  Ill,  18  Am.  Rep.  601. 

And  a  warrant  for  horse  stealing,  issued  for 
the  arrest  of  John  Smith,  altered,  apparently, 
by  the  officer  haying  It  In  charge  by  writing  In 
the  name  of  the  person  he  sought  to  arrest  in 
brackets  after  the  name  of  John  Smith,  does 
not  anthorlze  the  arrest  of  the  person  whose 
name  is  thus  written  in,  any  such  interlineation 
"being  a  fraud  and  a  nullity ;  and,  if  the  officer 
attempts  to  arrest  such  person,  and  Is  slain  In 
the  attempt,  or  after  the  arrest  is  made,  the 
homicide  Is  manslaughter,  and  not  murder.  Al- 
ford  T.  State,  8  Tex.  App.  545. 

And  the  rule  is  the  same  where  an  officer  at- 
tempts to  arrest  a  party  under  a  warrant  hav- 
ing no  seal,  in  jurisdictions  in  which  a  seal  Is 
-necessary  to  its  validity,  and  the  party  sought 
to  be  arrested  kills  him  in  resisting  the  arrest. 
Tackett  v.   State,   8   Yerg.   392,   24   Am.   Dec. 

So,  neither  at  common  law  nor  under  the 
statutes  of  Texas  has  a  sheriff  any  Jurisdiction 
Co  make  an  arrest  beyond  the  borders  of  his 
<coanty,  and  in  case  of  his  attempt  to  do  so,  and 
ot  his  being  killed  in  the  attempt  by  the  person 
^onght  to  be  arrested,  the  killing  would  be  man- 
slangliter,  and  not  murder.  Jones  v.  State,  26 
Tex.  App.  1,  8  Am.  St  Rep.  454,  9  S.  W.  53. 

And  the  fact  that  a  man  is  assisting  in  un- 
lawfally  detaining  a  person  in  prison  is  suffi- 
x:lent  provocation  to  make  the  killing  of  him  by 
a  third  person  manslaughter  only,  though  the 
person  detained  is  a  stranger  to  the  person  do- 
ing the  killing,  and  though  the  person  doing  the 
Icllllng  does  not  know  that  the  detention  is 
tinlawfol.    Queen  v.  Tooley,  2  Ld.  Raym.  1296. 

And  where  the  officers  of  a  city  arrested  a 
person  as  a  vagrant  under  a  city  ordinance,  and 
afterwards  discharged  him  upon  his  promise  to 
leave  the  city,  which  was  broken,  whereupon 
tie  was  again  arrested  without  a  warrant  under 
an  order  from  the  head  of  the  police,  and  he 
killed  the  officer  In  resisting  the  arrest,  the 
t>reach  of  his  promise  to  leave  the  city  furnishes 
no  justification  for  his  arrest  without  a  war- 
rant, and  the  killing  is  no  more  than  man- 
slaughter; but  if  the  arrest  was  made,  not  be- 
^aase  of  the  breach  of  the  promise,  but  because 
iie  was  at  the  time  a  vagrant  within  the  mean- 
ing of  the  city  ordinance,  the  arrest  was  legal. 
snd  the  kllltaig  Is  murder.  Roberts  v.  State,  14 
Mo.  138,  55  Am.  Dec.  97 ;  Jones  v.  State,  14  Mo. 
412 ;  State  v.  Roberts,  15  Mo.  28. 

So,  military  and  naval  officers,  when  acting 
without  authority,  are  to  be  treated  as  private 
citlsens,  and  are  responsible  as  such ;  and  where 
«n  officer  of  a  war  ship  attempted,  without  spe- 
cial warrant,  to  impress  seamen  of  a  merchant 
vessel,  and  was  killed  In  the  attempt,  the  of- 
/ense  la  nothing  more  than  manslaughter.  The 
Pitt  Packet,  4  Boston  L.  J.  369. 

And  a  man  who  Illegally  arrests  a  woman, 
^ough  abe  had  been  in  his  custody  before,  does 
not  act  as  constable,  but  as  a  common  oppres- 
sor, and  the  act  furnishes  a  sufficient  provoca- 
tion to  make  the  killing  of  the  constable  man- 
slaughter only ;  and  the  provocation  extends  to 
others  besides  the  person  arrested,  entitling 
them  to  take  her  part  out  of  compassion,  since, 
06  L.  Iv.  A» 


where  the  liberties  of  the  subject  are  invaded, 
it  is  a  provocation  to  all  the  subjects.  Queen 
V.  Tooley,  2  Ld.  Raym.  1296. 

But,  in  order  that  an  unlawful  arrest  shall 
reduce  a  killing  to  prevent  it  from  murder  to 
manslaughter,  sudden  passion  must  have  existed 
in  the  mind  of  the  slayer  at  the  time,  arising 
therefrom.  Miller  v.  State,  31  Tex.  Crim.  Rep. 
609,  37  Am.  St.  Rep.  836,  21  S.  W.  925; 
Brooks  V.  Com.  61  Pa.  352,  100  Am.  Dec.  645. 

A  persou  sought  to  be  illegally  arrested,  who 
kills  the  person  seeking  to  arrest  him,  is  ex- 
cused to  the  extent  only  that  it  Is  presumed  he 
acts,  not  with  malice,  but  from  the  excitement 
of  the  moment.  Reg.  v.  Chapman,  12  Cox,  C. 
C.  4. 

If  the  killing  of  an  officer  making  an  illegal 
arrest  was  the  result  solely  of  sudden  passion 
provoked  by  the  unlawfulness  of  the  arrest,  the 
olfense  is  manslaughter ;  but  if  it  was  from  pre- 
meditated design,  it  is  murder.  Roberson  v. 
State.  43  Fla.  156,  52  L.  R.  A.  751,  29  So.  535 ; 
Brooks  V.  Com.  61  Pa.  352,  100  Am.  Dec.  645 ; 
Brlggs  V.  Com.  82  Va.  554. 

And  a  finding  of  malice  is  Justified  where  it 
appears  that  the  accused  shot  after  retreating 
a  short  distance,  when  there  was  no  longer 
reason  to  do  so  in  order  to  free  himself.  Brlggs 
V.  Com.  82  Va.  654. 

So,  hi  King  V.  Adey,  1  Leach,  C.  L.  206,  In 
which  a  peace  officer  sought  to  arrest  a  man 
upon  an  Illegal  warrant,  and  a  woman  with  him, 
with  whom  he  had  cohabited,  and  he,  in  a 
transport  of  passion,  killed  the  peace  officer,  it 
was  held  by  three  of  the  Judges  to  be  murder, 
and  not  manslaughter ;  but  the  question  was 
afterwards  argued  In  the  exchequer  chamber  be- 
fore ten  of  the  Judges,  but  no  decision  ever  ap- 
pears to  have  been  rendered,  and  the  prisoner 
lay  eighteen  months  in  Jail,  and  was  then  dis- 
charged. 

VI.  ReHstance  to  unlawful  aiTCsi. 

a.  Right  of. 

If  an  officer,  without  lawful  authority  or  Just 
cause,  arrests  a  person,  there  is  an  illegal  as- 
sault, which  such  person  has  a  right  at  once  to 
resist  and  prevent.  Stockton  v.  State,  25  Tex. 
772 ;  Miers  v.  State,  34  Tex.  Crim.  Rep.  161,  53 
Am.  St.  Rep.  705,  29  S.  W.  1074;  Miller  v. 
SUte,  31  Tex.  Crim.  Rep.  609,  37  Am.  St.  Rep. 
836,  21  S.  W.  925 ;  Noles  v.  State,  26  Ala.  31, 
62  Am.  Dec.  711. 

A  person  may  resist  an  unlawful  attempt  to 
arrest  him,  and,  if  necessary,  rather  than  sub- 
mit, he  may  lawfully  kill  the  person  making  It. 
Simmerman  v.  State,  14  Neb.  568,  17  N.  W. 
115 ;  State  v.  Scheele,  57  Conn.  307,  14  Am.  St. 
Rep.  106,  18  Atl.  256 ;  Roberson  v.  State,  43 
Fla.  156,  52  L.  R.  A.  751,  29  So.  535 ;  Crelghton 
V.  Com.  83  Ky.  142,  4  Am.  St.  Rep.  143 ;  Wright 
V.  Com.  85  Ky.  123,  2  S.  W.  904 ;  Miers  v.  State, 
34  Tex.  Crim.  Rep.  161,  53  Am.  St.  Rep.  705, 
29  S.  W.  1074 ;  Stockton  v.  State,  25  Tex.  772 ; 
Ross  V.  State,  10  Tex.  App.  455,  88  Am.  Rep. 
643. 

And  if  the  death  of  a  person  seeking  to  make 
an  Illegal  arrest  results  from  the  resistance  by 
lawful  measures,  it  is  excusable  homicide.  State 
V.  Scheele,  57  Conn.  307,  14  Am.  St.  Rep.  100. 
18  Atl.  256. 

If  the  authority  to  make  an  arrest  is  want- 
ing the  person  attempting  it  is  a  trespasser, 
and  the  person  arrested  can  resist  regardless  of 
his  knowledge  that  the  arrest  Is  illegal,  using 
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such  force,  only,  as  Is  necessary  to  prevent  the 
arrest,  or  to  free  himself  from  such  Illegal  re- 
straint; and,  if  he  uses  no  more  force  than  is 
reasonably  necessary  to  prevent  the  arrest,  or 
free  himself  from  the  illegal  restraint,  he  is 
guilty  of  no  offense.  Cortez  v.  State,  44  Tex. 
Crim.  Uep.  169,  69  S.  W.  536;  Dyson  v.  State, 
14  Tex.  App.  454;  Williams  v.  SUte,  44  Ala. 
41. 

And  a  person  sought  to  be  illegally  arrested 
Is  not  bound,  before  resisting  such  arrest,  even 
to  killing,  to  give  warning  to  the  person  at- 
tempting to  arrest  him.  Rex  v.  Thompson,  1 
Moody,  C.  C.  80. 

And  an  instruction,  in  a  prosecution  for  kill- 
ing an  officer  seeking  to  make  an  arrest,  that, 
if  the  arrest  was  illegal,  the  defendant  had  the 
right  to  resist  the  same,  and  use  all  force  rea- 
sonably necessary  to  resist  the  arrest,  is  not 
objectionable  for  failure  of  the  court  to  define 
•force."  Montgomery  v.  State  (Tex.  Crim. 
App.)  77  S.  W.  788. 

And  where  two  brothers  were  quietly  and 
peaceably  walking  along  a  street,  and  a  third 
person,  without  any  pretense  of  being  an  of- 
ficer, and  without  authority  or  claim  of  author- 
ity, drew  a  pistol,  and  with  loud  oaths  rushed 
upon  one  of  them  commanding  him  to  hold  up 
bis  hands,  and  seized  him  by  the  collar,  and  at- 
tempted to  drag  him  before  the  sheriff,  notwith- 
standing the  fact  that  the  party  so  seized  told 
him  he  had  done  nothing  for  which  to  be  ar- 
rested, the  person  thus  committing  the  assault 
carrying  his  pistol  muzzle  up  ready  for  imme- 
diate use,  when  it  went  off,  whereupon  the 
other  brother  shot  and  killed  him,  the  rights  of 
the  brother  doing  the  shooting  were  precisely 
the  same  as  those  of  the  one  sought  to  be  ar- 
rested ;  and,  if  the  Jury  believe  it  was  necessary 
to  shoot  and  kill  such  person  In  order  to  lib- 
erate his  brother,  they  should  acquit  the  brother 
doing  the  shooting.  Dyson  v.  State,  14  Tex. 
App.  454. 

But  an  instruction  in  a  prosecution  for  as- 
sault with  intent  to  murder,  without  explana- 
tion, that  the  prisoner  had  the  right  to  resist  an 
unlawful  arrest,  is  properly  refused  as  tending 
to  induce  the  belief  that  the  illegality  of  the 
arrest  was  necessarily  an  excuse  for  the  deed. 
Wlllianus  ▼.  State,  44  Ala.  41. 

b.  Extent  of  right, 

A  citizen  may  resist  an  attempt  to  arrest 
him,  which  Is  simply  illegal,  to  a  limited  ex- 
tent, not  involving  any  serious  injury  to  the  of- 
ficer ;  and  he  may  oppose  a  felonious  aggression, 
even  to  the  extent  of  slaying  the  officer,  when  it 
cannot  otherwise  be  prevented.  Ihid.;  Galvin 
V.  State,  6  Coldw.  288 ;  Mlers  v.  State,  84  Tex. 
Crim.  Rep.  161,  53  Am.  St.  Rep.  705,  29  S.  W. 
1074. 

And  if  a  party  resists  an  officer  and  his  posse 
in  making  an  arrest  without  lawful  authority, 
and  the  resistance  is  only  In  proportion  to  the 
assault,  and  is  provoked  by  It,  and  the  killing 
is  without  malice,  it  is  neither  murder  nor  man- 
slaughter. State  V.  Oliver,  2  Houst.  (Del.) 
585. 

The  degree  of  violence  which  is  necessary  to 
resist  an  illegal  arrest,  or  to  regain  one's  lib- 
erty when  Illegally  restrained,  depends  upon 
that  used  or  attempted  by  the  person  making 
such  arrest ;  and,  if  he  uses  deadly  weapons,  or 
attempts  to  shoot,  the  person  sought  to  be  ar- 
rested may  do  so.  Miers  v.  State,  34  Tex. 
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Crim.  Rep.  161,  58  Am.  St.  Rep.  705,  29  S.  W^ 
1074. 

And  an  instruction,  In  a  prosecution  for  kill- 
ing an  officer  in  resisting  arrest,  that  one  majr 
rightfully  resist  by  reasonable  and  moderate 
force  an  unlawful  and  unauthorized  attempt  to 
arrest  him,  but  is  not  Justified  or  excused  in 
carrying  such  resistance  to  an  immoderate  ex- 
tent, or  in  using  such  extreme  force  or  violence 
as  to  imperil  life,  unless  as  a  reasonably  pru- 
dent man  he  fairly  and  honestly  believes  that  he 
is  in  imminent  danger  of  death  or  great  bodily 
harm,  and  there  is  no  other  reasonable  way  of 
escape.  Is  not  subject  to  the  objection  that  it 
only  Justifies  the  use  of  moderate  and  reasona- 
ble force  in  self-defense,  as  distinguished  from 
such  force  as  will  prevent  the  carrying  out  of 
the  unlawful  purpose.  State  v.  Row,  81  Iowa. 
138,  40  N.  W.  8T2. 

And  where  the  Jury  in  a  prosecution  for  mur- 
der of  an  officer  attempting  an  arrest  has  been 
instructed  that,  if  the  accused  was  unlawfully 
assaulted,  he  was  authorized  to  use  any  force 
that  was  necessary  to  overcome  bis  adversary 
and  free  himself  from  the  attempted  arrest.  It 
is  not  necessary  further  to  instruct  that  the  ac- 
cused was  not  bound  to  retreat,  the  instruction 
that  he  could  resist  and  overcome  force  with 
force  being  equivalent  thereto.  Montgomery  t. 
State  (Tex.  Crim.  App.)  77  S.  W.  788. 

Nor  is  a  person  sought  to  be  illegally  ar- 
rested required  to  permit  his  assailant  to  take 
the  lead,  and  thereby  give  him  an  advantage. 
If  the  surroundings  Indicate  a  resort  to  a 
serious  or  deadly  weai>on  on  the  part  of  his  ad- 
versary, he  can  prepare  to  meet  it;  and,  if  the 
adversary  makes  demonstration  upon  his  life  or 
liberty,  or  shows  an  intent  to  Inflict  serious 
bodily  harm  upon  him,  killing  him  is  Justifiable. 
Ross  V.  State,  10  Tex.  App.  456,  38  Am.  Rep. 
648. 

And  where  a  person,  from  the  ac^  and  con- 
duct of  an  officer  attempting  illegally  to  arrest 
him  and  another,  reasonably  apprehends  that 
the  officer  will  resort  to  a  deadly  weapon  in  or- 
der to  accomplish  the'  arrest,  he  has  the  right 
to  anticipate  him,  and  prepare  himself  by  draw- 
ing a  weapon  to  prevent  being  arrested*  Cortez 
V.  State,  44  Tex.  Crim.  Rep.  169,  69  S.  W.  536. 

And  where  an  officer  attempted  an  illegal  ar« 
rest  of  two  persons,  and  one  of  them  drew  his 
revolver  as  a  precautionary  measure,  and  not 
for  the  purpose  of  killing  the  officer,  and  the  of- 
ficer thereupon  drew  his  pistol  and  shot  the 
other  person  sought  to  be  arrested,  and  then 
shot  at  the  one  having  the  revolver,  when  he  in 
turn  shot  and  killed  the  officer,  he  Is  guilty  of 
no  offense,  such  killing  being  In  his  necessary- 
self-defense.     Ibid. 

And  where  two  brothers  are  together,  and  an 
officer  seeks  illegally  to  arrest  one  of  them,  and 
in  doing  so  draws  and  fires  a  pistol  at  him,  the 
immediate  shooting  of  the  officer  by  the  other 
to  prevent  further  shooting  upon  his  part  is 
Justifiable.  Ross  v.  State,  10  Tex.  App.  455,  3$ 
Am.  Rep.  648. 

So,  where  a  person  was  illegally  arrested,  and 
attempted  to  regain  his  liberty,  and  the  person 
arresting  him  covered  him  with  his  gun,  when 
he  charged  his  own  gun  still  retreating,  and 
the  officer  commanded  him  to  halt,  with  his  gun 
in  a  shooting  position,  when  they  both  shot  at 
the  same  time,  each  receiving  wounds,  that  or 
the  officer  proving  mortal, — If  the  other  be- 
lieved that  his  life  was  In  danger  of  serious- 
bodily  injury,  he  should  be  acquitted.     Mlers  v^ 
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State,  34  Tex.  Crlm.  Rep.  161,  53  Am.  St  Rep. 
T05,  29  &  W.  1074. 

Bat,  though  the  law  of  self-defenie  Juitlfies 
the  repelling  of  force,  in  making  an  unlawful 
arrest,  hf  force,  even  unto  death ;  it  does  not 
Justify  wanton  or  unnecessary  aggression.  Ross 
T.  State,  10  Tex.  App.  455,  38  Am.  Rep.  643 ; 
MlUer  T.  State,  81  Tex.  Crlm.  Rep.  609,  37  Am. 
St  Rep.  836,  21  S.  W.  925. 

The  right  to  kill  In  resistance  of  an  unlawful 
arr«8t  does  not  arise,  unless,  in  the  course  of  a 
lawful,  and  not  disproportionate,  resistance  of 
the  arrest,  the  party  so  conducts  himself  that 
It  becomes  necessary,  or  apparently  necessary, 
to  kill  him  In  order  to  prevent  the  infliction  of 
great  bodily  harm,  or  the  commission  of  some 
other  felony.     State  v.  Cantieny,  34  Minn.  1, 

24  N.  W.  458 ;  State  y.  Spaulding,  34  Minn.  361, 

25  N.  W.  793;  State  v.  Ward,  6  Harr.  (Del.) 
496 ;  Boberson  y.  State,  43  Fla.  166,  52  L.  R.  A. 
751,  29  So.  535 ;  Crelghton  ▼.  Com.  84  Ky.  103, 
4  Am.  St  Rep.  193. 

If  a  person  uses  more  force  than  is  reasonably 
necessary  to  prevent  an  arrest  without  author- 
ity, he  Is  guilty,  at  least,  of  manslaughter.  Cor- 
tei  T.  State,  44  Tex.  Crim.  Rep.  160,  69  S.  W. 
536;  United  States  ▼.  Travers,  2  Wheeler,  C. 
C.  490,  Fed.  Cas.  No.  16,537 ;  Noles  ▼.  State,  26 
Ala.  31,  62  Am.  Dec.  711;  SUte  t.  Cantieny, 
34  Mhm.  1.  24  N.  W.  458. 

If  the  force  used  is  disproportionate  to  the 
Injary  about  to  be  inflicted,  self-defense  Is  elim- 
faiated;  and  if  It  is  attributable  to  any  other 
cause  than  resistance  to  the  illegal  arrest,  such 
arrest  cannot  be  looked  to  as  a  mitigating  cir- 
cumsunce.  Miller  ▼.  State,  31  Tex.  Crlm.  Rep. 
609.  37  Am.  St  Rep.  836,  21  S.  W.  925 ;  Alsop 
r.  Com.  4  Ky.  L.  Rep.  547. 

And  that  a  person  sought  to  be  illegally  ar- 
rested deemed  the  necessity  sufllcient  to  war- 
rant killing  his  pursuer  to  save  himself  from 
great  bodily  harm  does  not  furnish  the  legal 
test  of  the  right  of  self-defense ;  it  must  appear 
that  there  was  reasonable  ground  to  believe  that 
there  was  present,  real,  or  apparent  necessity. 
Floyd  T.  State,  82  Ala.  16,  2  So.  683 ;  State  ▼. 
Spaoldhig,  34  Minn.  361,  25  N.  W.  793. 

Thus,  though  a  person  attempting  to  make 
an  arrest  is  not  an  officer  either  de  fure  or.  de 
facto,  the  person  sought  to  be  arrested  has  no 
right  to  use  more  force  than  is  necessary  to  pro- 
tect himself  from  the  assault.  Crelghton  v. 
Com.  83  Ky.  142.  4  Am.  St  Rep.  143. 

And  the  act  of  a  person  arrested  and  searched, 
of  shooting  the  ofllcer  who  arrested  and 
searched  him,  not  to  prevent  such  arrest  and 
search,  but  after  it  had  been  made,  is  not  justi- 
fied by  the  fact  that  the  arrest  and  search  were 
illegal.    Johnson  t.  State,  30  Ga.  426. 

So,  one  sought  to  be  Illegally  arrested  cannot 
defend  himself  by  using,  or  offering  to  use,  a 
deadly  weapon,  if  he  has  no  reason  to  appre- 
hend a  greater  injury  than  the  mere  unlawful 
arrest  Roberson  t.  State,  43  Fla.  156,  52  L. 
R.  A.  751,  20  So.  535 ;  Galvin  v.  State,  6  Coldw. 
283;  Noles  t.  State,  26  Ala.  31,  62  Am.  Dec. 
711. 

And  he  cannot  do  so  by  the  use  of  deadly 
weapons  where  it  does  not  appear  that  the  con- 
stable either  had  In  his  possession,  or  was  at- 
tempting to  procure  or  use,  any  weapon  of  any 
wrt  in  making  the  arrest  Stockton  v.  State, 
25  Tex.  772 ;  Cortes  ▼.  State^  44  Xex.  Crim.  Rep. 
169,  69  S.  W.  536. 

And  the  act  of  throwing  a  dynamite  bomb 
into  a  body  of  policemen,  resulting  in  the  death 
of  one  of  them,  la  not  justified,  and  the  degree 
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of  its  criminality  is  not  mitigated  by  the  fact» 
that  the  policemen,  in  excess  of  their  authority, 
gave  an  order  for  the  persons  there  assembled, 
to  disperse,  and  that  tbe  bomb  thrower,  being  a 
member  of  the  assemblage,  adopted  this  mode 
of  resisting  the  invasion  of  his  rights.  Spies 
y.  People,  122  111.  1,  3  Am.  St  Rep.  320,  12  N. 
B.  865,  17  N.  B.  898. 

So,  though  one  has  no  authority  to  make  aa 
arrest,  the  person  sought  to  be  arrested  is  not 
justified  in  shooting  him,  where  he  uses  no- 
force  and  attempts  no  physical  restraint,  but 
simply  announces  his  intention  to  arrest  State 
y.  Underwood,  75  Mo.  230. 

And  it  has  been  held  that  where  a  person 
sought  to  be  illegally  arrested  has  no  reason  to- 
apprehend  any  worse  treatmfint  than  illegal  ar- 
rest will  subject  him  to,  he  should  submit,  and 
seek  redress  Crom  the  law.  Williams  y.  State, 
44  Ala.  41 ;  State  y.  Cantieny,  34  Minn.  1,  24  N. 
W.  458. 

When  an  arrest,  or  attempted  arrest,  wa» 
without  lawful  authority,  the  case  should  be- 
tried  as  if  such  person  seeking  to  make  the  ar- 
rest was  not  acting,  or  attempting  to  act,  at  the 
time  as  an  officer  of  the  law.  Crelghton  y.  Com. 
83  Ky.  142,  4  Am.  St  Rep.  148. 

c.  Effect  of  excetHve  retUtanoe  on  degree  of 

orlme. 

Though  an  arrest  Is  Illegal  or  without  au- 
thority, killing  the  officer  in  resisting  the  ar- 
rest is  murder,  and  not  manslaughter,  when  it 
results  from  unlawful  means  prompted  by  hate 
and  malice,  and  death  in  cool  blood  is  intended. 
State  y.  Scheele,  57  Conn.  307,  14  Am.  St.  Rep. 
106,  18  Atl.  256. 

And  whether  or  not  a  person  conunitting  a 
homicide  in  resisting  an  officer  understood  him 
to  be  an  officer,  and  knew  his  business,  and  of 
any  irregularity  or  want  of  authority  In  making 
the  arrest,  are  matters  to  be  considered  In  de- 
termining the  question  of  provocation  or  the^ 
grade  of  the  offense.  State  t.  Spaulding,  34 
Minn.  361,  25  N.  W.  7U3. 

And  one,  knowing  that  a  person  seeking  to 
arrest  him  was  a  constable,  and  was  in  good 
faith  using  no  more  force  than  was  reasonably 
necessary  to  execute  the  warrant  had  no  right 
to  kill  him  for  the  sole  purpose  of  preventing  an 
arrest;  and  killing  him  under  such  circum- 
stances would  be  murder,  and  not  manslaughter, 
although  the  warrant  under  which  he  acted  was 
defective  In  not  conferring  authority  upon  him 
to  execute  It  being  otherwise  legal.  Alsop  t. 
Com.  4  Ky.  L.  Rep.  547. 

And  where  a  constable  illegally  sought  to  ar- 
rest a  man,  who,  with  his  companions,  resisted, 
and  the  constable  gave  up  all  intention  of  mak- 
ing the  arrest,  and  the  man  and  his  companions, 
knowing  it,  continued  their  violence,  and  killed 
him,  it  is  murder  in  each.  Reg.  v.  Lockley,  4 
Fost  &  F.  155. 

So,  while  a  person  whom  another  is  seeking 
to  arrest  unlawfully  may  use  such  reasonable 
force,  proportioned  to  the  Injury  attempted,  as- 
Is  necessary  to  effect  his  escape,  he  cannot  use- 
a  deadly  weapon  If  he  has  no  reason  to  appre- 
hend greater  Injury  than  would  result  from 
a  mere  arrest ;  and,  if  he  kills  the  person  seek- 
ing to  arrest  him  by  the  use  of  a  deadly  weap- 
on, the  killing  In  such  case  is  murder,  and  not 
manslaughter.     Galvin  v.  State,  6  Coldw.  283. 

But  If  a  person.  In  resisting  an  illegal  ar- 
rest, makes  use  of  a  deadly  and  unnecessarily* 
^ngerous  weapon,  and  with  It  slays  his  ad- 
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Tersary,  the  crime  is  not,  merely  because  of  the 
•use  of  the  deadly  weapon,  or  because  the  force 
used  Is  greater  than  is  required,  raised  above  the 
degree  of  manslaughter.  Ross  v.  State,  10 
Tex.  App.  455,  38  Am.  Bep.  643;  Roberts  t. 
State,  14  Mo.  138,  55  Am.  Dec.  97;  Jones  t. 
State,  14  Mo.  412. 

And  one  who  was  unlawfully  restrained  of 
his  liberty,  and  In  a  lawful  resistance,  In  which 
the  conflict  was  Herce  on  both  sides,  cut  the 
other  with  a  common  pocket  knife  for  the  pur- 
pose of  effecting  his  escape,  is  guilty  of  man- 
slaughter only.  State  t.  Ward,  6  Harr.  (Del.) 
496. 

And  where  the  servant  of  one  landowner 
finds  a  night  poacher  on  the  land  of  another 
landowner,  and  pursues  him  with  intent  to  cap- 
ture him,  it  is  such  an  attempted  attack  and  Il- 
legal arrest  that,  if  the  poacher  shoots  the 
servant  and  kills  him,  it  is  manslaughter  only, 
and  not  murder.   Rex  y.  Davis,  7  Car.  ft  P.  785. 

Though  the  interference  by  a  gamekeeper 
with  persons  found  armed  and  In  pursuit  of 
game  on  the  lands  of  an  adjoining  proprietor, 
-without  any  attempt  forcibly  to  apprehend 
them,  is  not  a  sufficient  provocation  to  reduce 
a  malicious  wounding  and  killing  of  such  game- 
keeper to  manslaughter.  Rex  v.  Warner,  1 
Moody,  C.  C.  880. 

So,  the  killing  of  an  officer  In  resisting  an  il- 
legal arrest,  which  results  from  the  use  of  un- 
lawful means,  without  malice,  is  manslaughter. 
"State  V.  Scheele,  57  Conn.  307,  14  Am.  8t  Rep. 
106,  18  Atl.  256. 

And  where  a  constable  having  no  right  to  ar- 
rest a  disorderly  person  not  committing,  or  on 
the  point  of  committing,  any  breach  of  the 
peace  in  his  presence,  seeks  to  arrest  him,  and 
iie  and  his  companions,  though  having  a  right 
to  resist,  combine  to  use  unnecessary  violence 
for  that  purpose,  and  in  the  course  of  such  vio- 
lence the  constable  Is  killed,  it  is  manslaughter, 
-and  not  murder.  Reg.  y.  Lockley,  .4  Fost.  ft  F. 
155. 

And  in  order  to  justify  an  arrest,  though  by 
an  officer  under  a  warrant  for  a  mere  misde- 
meanor, it  is  necessary  that  he  shall  have  the 
warrant  with  him  at  the  time ;  and  in  such  case. 
If  he  does  not  have  the  warrant,  though  he  may 
liave  seen  it,  and  the  person  sought  to  be  ar- 
rested resists  and  kills  him.  It  is  not  murder, 
but  manslaughter  only.  Reg.  y.  Chapman,  12 
CJox,  C.  C.  4. 

And  where  a  creditor  went  to  the  lodgings  of 
his  debtor,  and  attempted  with  sword  in  hand 
to  keep  the  debtor  from  going  out  until  a  bailiff 
-could  be  procured  to  arrest  him  for  debt,  and 
the  debtor  drew  his  dagger  from  his  pocket  and 
killed  the  creditor,  though  it  is  a  felony  at  com- 
mon law.  It  is  not  within  the  English  statute  of 
stabbing.  The  Protector  and  Buckner,  Styles, 
467. 

Whether  the  actipn  of  the  person  arrested  in 
dealing  the  person  arresting  him  a  fatal  blow 
was  prompted  solely  by  sudden  passion  pro- 
voked by  the  unlawfulness  of  the  arrest,  or 
whether  it  resulted  from  malice  or  a  premedi- 
tated design  to  effect  death,  is  a  question  for 
the  jury  in  a  prosecution  for  the  killing,  under 
proper  instructions.  Boberson  v.  State,  43  Fla. 
156.  52  L.  R.  A.  751,  29  So.  535. 

And  whether  an  arrest  was  made  by  an  officer 
'under  circumstances  which  rendered  it  legal  or 
Illegal  is  a  question  of  fact  in  a  prosecution 
-for  killing  the  officer,  which  should  be  submitted 
to  the  Jury  under  proper  instructions  from  the  ' 
•60  L.  R.  A. 


court     Roberts  v.  State,  14  Mo.  188,  56  An. 
Dec.  97 :  Jones  v.  State,  14  Mo.  412. 

d.  AppUoation  of  rulea  to  escape  after  eutmia- 

Hon. 

The  rale  that  an  attempted  unlawful  arrest 
may  not  be  resisted  by  means  greatly  dispro- 
portionate to  the  injury  threatened,  and  that 
the  killing  of  the  assailant  is  not  justified  where 
there  is  neither  danger  of  great  bodily  htrm  or 
of  other  felony  being  committed,  nor  reasontble 
apprehension  of  such  danger,  applies  in  a  case 
where  one  has  been  unlawfully  arrested,  and  at- 
tempts to  escape.  State  y.  Cantieny,  84  Mhm. 
1,  24  N.  W.  458. 

The  fact  that  a  person  sought  to  be  arrested 
illegally,  yields  without  resistance  or  without 
protesting,  does  not  make  the  arrest  l^;al,  ao 
as  to  deprive  him  of  the  right  at  the  time  to  at- 
tempt to  regain  his  liberty,  and  so  as  to  affect 
the  degree  of  the  crime  in  kill  big  the  oflicer  hi 
making  such  attempt.  Miers  v.  State,  84  Tex. 
Crim.  Rep.  161,  58  Am.  St  Rep.  705,  29  8.  W. 
1074 

One  who  makes  an  illegal  arrest  has  no  rigbt 
to  detain  the  prisoner  and  no  authority  to  pre- 
vent escape,  and  In  preventing  an  escape  he  li  a 
trespasser,  and  stands  toward  the  prismier  on 
the  same  ground  as  a  private  citlxen.  IMd.; 
Miller  V.  State,  31  Tex.  Crim.  Rep.  609,  87  Am. 
St.  Rep.  836,  21  S.  W.  925. 

A  killing  for  the  purpose  of  preventing  deten- 
tion in  a  proper  effort  to  regain  liberty  where  a 
party  is  illegally  arrested  or  detained,  may  be 
manslaughter  only,  or  may  be  justifiable  as  hi 
self-defense.  Miller  v.  State,  81  Tex.  Crim. 
Rep.  609,  37  Am.  St.  Rep.  886,  21  S.  W.  925. 

And  where  an  officer  unlawfully  arrests  a 
person,  and  turns  him  over  to  another  officer, 
who  has  no  warrant  or  legal  authority  to  re- 
strain him  of  his  liberty,  the  person  arrested 
has  the  right  to  use  such  force  as  is  necessary 
to  regain  his  liberty,  short  of  taking  life.  Good- 
man V.  State,  4  Tex.  App.  349. 

A  ad  where  a  man  is  injuriously  and  without 
proper  authority  restrained  of  his  liberty,  and 
he  takes  life  to  regain  it,  the  provocation  is  suf- 
ficient to  so  extenuate  the  act  as  to  reduce  the 
homicide  to  manslaughter ;  or,  if  death  does  not 
result,  it  is  no  more  than  an  aggravated  as- 
sault.   Ibid. 

So,  if  a  constable  arrests  a  man  without  £. 
warrant,  upon  a  charge  which  gives  him  no  au- 
thority to  do  so,  and  the  prisoner  escapes  and 
is  pursued  by  the  constable's  assistant,  who  la 
present,  and  the  prisoner  kills  the  assistant  to 
prevent  recapture,  it  is  not  murder,  but  man- 
slaughter only.  Rex  v.  Curvan,  1  Moody,  C  C 
132. 

And  in  such  case  the  fact  that  the  party  ar- 
rested, while  in  custody,  struck  the  person  mak- 
ing the  charge  agabist  him  a  blow,  not  likely  to 
be  followed  by  dangerous  consequences,  does  not 
Justify  the  constable  In  refusing  to  release  him. 
so  as  to  render  the  subsequent  escape  illegal, 
and  so  as  to  legalise  his  subsequent  recapture, 
thus  raising  the  degree  of'  the  crime  of  killhig 
the  constable's  assistant,  who  recaptured  him. 
Ibid, 

So,  a  charge  that.  If  an  officer  has  In  his 
custody  a  person  charged  with  crime,  not 
a  felony,  he  is  not  authorised,  in  order  to  pre- 
vent an  escape,  to  shoot  at  him  or  draw  a  dan- 
gerous weapon ;  and  that  if  such  person  is  in 
actual  bodily  fear  by  reason  of  such  assault  or 
threatened  action  of  the  officer,  not  justified  l>v 
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thdr  Bltoation,  hlB  shooting  of  the  officer,  done 
in  self-defense,  would  he  Justifiable  homicide* — 
sufficiently  coTers  the  case  in  a  prosecution  for 
the  killing ;  and  it  is  not  necessary  to  go  farther, 
and  charge  that,  if  an  officer  draws  a  revolver, 
or  threatens  to  shoot  at  a  prisoner  while  he  is 
attempting  to  escape,  thereby  putting  him  in 
fear  of  life  or  great  bodily  injury,  he  may  Justi- 
fiably kill  the  officer.  Com.  ▼.  Carter  (Mass.) 
C6  N.  B.  716. 

But  while  a  person  unlawfully  arrested  has  a 
right  to  resist,  or  one  unlawfully  detained  has  a 
rlgbt  to  escape,  he  is  not  Justified  in  at  once 
killing  the  person  restraining  him  of  his  liberty. 
State  T.  Ward,  5  Harr.  (Del. J  496. 

And  that  an  arrest  of  two  persons  by  an  of- 
Heer  was  Illegal,  furnishes  no  Justification  to 
them  in  turning  upon  and  killing  him  suddenly 
after  having  gone  some  distance  with  him  quiet- 
ly and  peaceably.  People  v.  Wilson,  141  N.  Y. 
185,  36  N.  B.  230. 

So,  if  a  person  is  illegally  arrested  and  re- 
strained of  his  liberty,  and  a  third  person,  in 
endeavoring  to  rescue  him,  kills  the  person  who 
restrains  him,  it  is  manslaughter,  though  not 
murder.     Rez  y.  Kelte,  1  Ld.  Raym.  138. 

And  where  gamekeepers  seised  two  persons 
who  were  poaching  in  the  night,  and  they  sur- 
rendered, after  which  a  third  person  came  up 
and  killed  one  of  the  gamekeepers,  it  is  murder 
In  all,  though  the  two  persons  arrested  took  no 
part  In  the  killing,  they  having  called  to  the 
third,  who  did  the  killing.  Bex  v.  Whlthome, 
3  Car.  Jb  P.  394. 

And  there  is  no  question  of  manslaughter  in 
a  prosecution  for  the  killing  of.  an  officer  in  an 
attempt  to  rescue  one  whom  hQ  had  legally  ar- 
rested. Sierra  v.  State,  37  Tex.  Crim.  Rep.  430, 
35  &  W.  982. 

And  where  four  persons,  seeing  three  others 
with  a  man  impressed,  pursue  and  overtake 
them,  and  request  to  see  their  warrant,  and, 
upon  a  paper  being  shown  them,  declare  that  It 
is  no  warrant,  and  immediately  draw  their 
swords  and  rescue  the  impressed  man,  and  in 
80  doing  kill  one  of  his  captors,  it  is  a  case  of 
murder.     Hugget's  Case,  J.  Kelyng,  59. 

And  where  two  persons  were  arrested  In 
England  upon  Irish  warrants,  which  were  not 
backed  in  England,  and  did  not  specify  with 
what  particular  felony  they  were  charged,  and 
they  were  brought  before  a  magistrate  and  re- 
manded ;  and,  while  being  conveyed  in  a  police 
van  through  the  streets  after  being  remanded, 
other  persons  armed  with  revolvers  attacked  the 
Tan,  and  the  police  sergeant  in  charge  was  shot 
by  one  of  them,  and  the  two  prisoners  escaped, 
— in  view  of  the  fact  that  the  prisoners  had 
been  some  time  in  custody,  and  the  persons  at- 
tacking the  van  probably  did  not  know  of  the 
Informality  of  the  warrants,  and  they  deliber- 
ately and  with  premeditation  devised  and  car- 
ried out  the  attack,  in  which  the  death  of  the 
police  sergeant  resulted,  the  offense  was  mur- 
der, and  not  manslaughter.  Reg.  v.  Allen,  17 
U  T.  N.  8.  222, 

Til.  Protection  ewtended  to  officers'  assistants. 

The  law  confers  upon  an  officer  charged  with 
the  execution  of  process  all  the  powers  neces- 
sary for  the  effectual  execution  thereof,  and, 
acting  in  good  fjilth,  he  must  be  the  Judge  of 
what  Is  necessary ;  and  where  he  calls  upon  an- 
other to  assist  him  It  is  the  duty  of  the  person 
so  called  upon  to  aid  him,  and  the  protection  to 
which  the  officer  is  entitled  extends  to  the  per- 
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son  aiding,  so  that,  .if  a  person  unlawfully  re- 
sists and  kills  him.  It  is  murder.  State  v.  Mc- 
Mahan,  103  N.  C.  879,  9  S.  B.  488. 

And  the  guilt  of  a  person  killing  another  who 
was  seeking  to  apprehend  him  is  not  affected  by 
the  fact  that  such  person  was  not  an  officer  and 
did  not  have  a  warrant  in  his  hands,  where  be 
was  summoned  by  the  sheriff  to  act  as  one  of  a 
posse  to  aid  in  the  execution  of  a  warrant 
against  the  accused  for  felony,  which  was  in 
the  sheriff's  hands.  Robinson  v.  State,  93  Qa. 
77,  44  Am.  St.  Rep.  127,  18  S.  B.  1018. 

•In  the  above  case  Croom  v.  State,  85  Ga.  718, 
21  Am.  St.  Rep.  170,  11  S.  B.  1035,  infra,  was 
distinguished  upon  the  ground  that  in  that  case 
the  person  killed  was  not  acting  under  the  au- 
thority of  the  officer  having  the  warrant,  but 
on  his  own  account,  under  an  agreement  with 
the  officer  to  divide  a  reward,  and  that  he  went 
with  a  posse  summoned  by  himself. 

So,  the  killing,  by  a  person  who  had  escaped 
from  jail,  of  an  assistant  of  the  sheriff,  know- 
ing  the  sheriff  and  his  assistant  to  be  where 
they  were  for  the  purpose  of  effecting  his  ar- 
rest, constitutes  murder,  regardless  of  the  ques- 
tion of  malice,  where  it  does  not  appear  that 
anything  was  improperly  done  by  them  before 
the  killing.  SUte  v.  Shaw,  78  Vt  149,  50  Ati. 
863. 

Nor  is  it  necessary  that  the  assistant  should 
remain  in  the  actual  presence  of  the  sheriff ;  if 
the  two  are  in  the  same  neighborhood  and  act- 
ing in  concert,  the  sheriff  giving  orders  and  the 
other  obeying  them,  literally  or  according  to 
their  general  spirit  and  purpose,  with  a  view  to 
effect  the  arrest  in  pursuance  of  the  common 
design,  it  is  sufficient.  Robinson  v.  State,  93 
Oa.  77,  44  Am.  St.  Rep.  127,  18  S.  B.  1018. 

And  where  two  persons  held  a  warrant  for 
the  arrest  of  a  third,  and  went  to  him  for  the 
purpose  of  serving  it,  acting  in  concert  in  the 
discharge  of  their  legal  duty,  and  one  of  them 
was  killed  by  the  accused  in  resisting  arrest,  the 
fact  that  the  other  held  the  warrant  at  the 
time  furnishes  no  excuse  for  the  killing,  and 
no  objection  to  the  admission  of  the  warrant  in 
evidence  in  a  prosecution  for  the  homicide. 
People  V.  Durfee,  62  Mich.  487,  29  N.  W.  109. 

And  it  is  the  duty  of  policemen  to  assist  each 
other  in  making  arrests;  and,  where  one  calls 
upon  another  to  stop  a  man  running  to  a  bridge 
which  would  carry  him  out  of  the  Jurisdiction, 
it  is  the  duty  of  the  latter  to  arrest  the  fugitive, 
and,  if  the  fugitive  attempts  to  stab  him  to 
avoid  toeing  arrested,  he  is  liable  for  an  assault 
with  hitent  to  kill.  Harrell  v.  State,  75  Ga. 
842. 

A  warrant,  not  in  the  hands  of  the  assistant, 
but  in  the  hands  of  a  superior  at  another  place, 
however,  is  not  an  authority  for  an  arrest  by 
the  assistant,  and  does  not  deprive  the  party 
sought  to  be  arrested  of  his  right  of  self-defense. 
Croom  v.  State,  85  Ga.  718,  21  Am.  St.  Rep. 
179,  11  S.  E.  1035. 

And  where  a  constable  having  a  warrant  of 
arrest  gives  it  to  his  son,  who  attempts  to  ex- 
ecute it  at  a  time  when  the  father,  though  in 
sight,  is  a  quarter  of  a  mile  away,  and  the  per- 
son against  whom  he  attempts  to  execute  it  re- 
sists and  stabs  him  to  death,  it  is  manslaughter 
only,  unless  it  appears  that  the  accused  had  pre- 
pared beforehand  to  resist,  the  father  being  too 
far  off  to  be  regarded  as  assisting  In  the  arrest. 
Rex  V.  Patience,  7  Car.  &  P.  775. 

And  a  warrant  Issued  by  commissioners  in 
bankruptcy  to  named  messengers  and  their  as- 
sistants does  not  Justify  the  apprehension  of 
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the  bankrupt  by  anyone  not  In  the  presence,  ac- 
tual or  constructlTe,  of  the  named  assistants ; 
and  an  assistant  of  one  of  the  assistants  is  not 
justified  In  apprehending  the  bankrupt ;  and 
where  he  attempts  to  do  so,  and  is  killed  in  the 
struggle  which  ensues,  it  will  be  a  case  of  man- 
slaughter only.  Rex  v.  Whalley,  7  Car.  &  P.  245. 
As  to  killing  officers*  assistants,  see  also 
Bnglish  Y.  State,  84  Tex.  Crlm.  Rep.  190,  30  8. 
W.  233,  supra,  IV.  b,  3,  (a)  ;  State  v.  Shaw,  73 
Vt.  149,  50  Atl.  863,  supra,  IV.  b,  3,  (a),  in- 
fra, XI.  b,  2;  Rex  v.  Cnrvan,  1  Moody,  C.  C. 
132,  supra,  VI.  d ;  State  v.  McMahan,  103  N.  C. 
379,  9  S.  E.  489,  infra,  XI.  a. 

VIII.  Rules  applicahle  to  escapes  from  conflne- 

fuent. 

The  fact  that  persons  killing  another  were 
convicts,  deprived  of  their  liberty,  does  not  jus- 
tify them  in  killing  their  guard  to  regain  their 
liberty,  or  affect  the  grade  of  the  homicide  when 
they  do.  Washington  v.  State,  1  Tex.  App. 
647 ;  Wallace  v.  State,  20  Tex.  App.  360 ;  Stan- 
ley's Case,  J.  Kelyng,  86. 

An  officer  of  a  penitentiary  in  charge  of  con- 
victs who  escape,  in  pursuing  and  attempting  to 
capture  them  is  in  the  discharge  of  his  duty  as 
an  officer,  and  his  pursuit  and  attempt  to  cap- 
ture are  lawful  and  in  no  sense  an  unlawful 
and  violent  attack  upon  them,  which  would 
warrant  their  killing  him  in  self-defense.  Wal- 
lace V.  State,  20  Tex.  App.  860. 

Even  u  misdemeanor  convict,  who  has  es- 
caped lawful  confinement,  may  be  recaptured  by 
any  peace  officer  without  a  warrant,  and,  if  the 
escaped  convict  slays  the  officer  to  prevent  the 
recapture,  the  homicide  is  murder.  Willlford 
Y.  State  (Ga.)  48  S.  E.  962. 

And  the  act  of  a  convict  in  a  state  prison,  of 
administering  chloroform  to  a  guard  to  facili- 
tate escape,  in  consequence  of  which  the  guard 
dies,  is  murder  in  the  first  degree.  State  v. 
Wells,  61  Iowa,  629,  47  Am.  Rep.  822,  17  N. 
W.  90. 

So,  where  two  prisoners  determined  to  break 
out  of  prison  together,  and,  knowing  the  danger 
of  their  being  shot  by  some  of  the  watchmen, 
deliberately  supplied  themselves  with  deadly 
weapons  for  the  purpose  of  killing  anyone  who 
might  resist  them,  and  while  they  were  attempt- 
ing to  escape  they  were  discovered  by  a  watch- 
man, and  in  the  encounter  which  followed  he 
was  wilfully  killed  by  one  of  them,  both  are 
equally  guilty  of  murder  in  the  first  degree. 
State  V.  Allen,  47  Conn.  121. 

And  where  the  statute  makes  it  a  felony  for 
anyone  confined  in  any  county  Jail  upon  convic- 
tion for  any  criminal  offense,  or  on  commitment 
or  indictment,  to  break  such  prison  and  escape 
therefrom,  the  act  of  a  prisoner  confined  in  jail, 
of  attempting  by  force  and  arms  to  escape  there- 
from, is  a  felony ;  and  where,  In  such  case,  he 
resists  the  effort  to  prevent  his  escape,  the 
sheriff  has  the  right  to  oppose  force  to  force  to 
the  extremity  of  killing  the  prisoner ;  and, 
where  the  prisoner  kills  him  while  he  is  resist- 
ing such  attempted  escape,  it  is  murder  in  the 
first  degree.  State  y.  Turlington,  102  Mo.  642, 
15  S.  W.  141. 

And  an  Indictment  charging  that  a  homicide 
was  committed  while  the  defendant  was  en- 
gaged in  the  commission  of,  or  attempt  to  com- 
mit, a  felony,  to  wit,  escape  from  jail  where  he 
was  confined  on  a  charge  of  felony,  charges  the 
crime  of  murder  In  the  first  degree,  without  re- 
gard to  the  degree  of  deliberation  or  premedita- 
CG  L.  R,  A. 


tlon  exercised  In  its  commission,  under  N.  Y^ 
Penal  Code,  {  85,  providing  that  a  prisoner  who. 
being  confined  in  a  prison,  or  being  in  lawful 
custody,  by  force  or  fraud  escapes  from  such 
prison  or  custody,  is  guilty  of  a  felony.  If  such 
custody  or  confinement  Is  upon  a  charge,  arrest, 
commitment,  or  conviction  for  a  felony.  Peo- 
ple V.  Johnson,  110  N.  Y.  134,  17  N.  E.  684,  Af- 
firming 46  Hun,  067. 

Nor  is  it  incumbent  upon  the  people  In  a  pros- 
ecution for  murder  in  the  first  degree  ai?ainst  a 
prisoner  for  killing  a  guard  in  an  attempt  to 
escape,  in  order  to  make  out  a  prima  facie  case- 
that  the  accused  was  lawfully  restrained  of  his 
liberty  upon  a  charge  of  felony,  to  put  in  evi- 
dence the  proceedings  taken  upon  the  examina- 
tion of  the  accused.  It  is  sufficient  to  show  that 
he  was  arrested  upon  a  valid  warrant  laaiied  by 
competent  authority,  and  examined  by  a  magii^ 
trate  authorized  to  perform  that  duty  upon  the- 
charge  therein  contained,  and  held  to  answer 
the  same,  and  that  commitments  were  made  out 
and  delivered  to  the  sheriff ;  and  where.  In  such 
a  case,  the  evidence  tends  to  establish  the  fact 
that  the  death  of  the  guard  occurred  while  ac- 
cused was  attempting  to  escape,  and  that  It  was 
caused  by  the  act  of  the  accused,  it  legally  tends 
to  establish  his  guilt  of  the  crime  of  murder  in 
the  first  degree.    Ihid. 

And  a  commitment  against  a  person,  statin? 
that  he  was  held  to  answer  upon  a  charge  of 
burglary  in  the  third  degree,  and  a  second  com- 
mitment stating  that  he  was  held  upon  a  charge 
of  grand  larceny  in  the  first  degree,  sufficiently 
comply  with  N.  Y.  Code  Crlm.  Proc  §  214, 
requiring  that  the  nature  of  the  crime  be 
briefly  stated  in  a  commitment,  so  as  to  render 
them  admissible  in  evidence  in  a  prosecution 
against  the  person  committed  for  murder  In  the 
first  degree  in  killing  a  guard  in  an  attempt  to- 
escape  from  prison,  as  against  an  objection  that 
the  commitments  did  not  comply  with  the  Code, 
and  that  he  was  not  lawfully  confined  in  jail. 
Ihid. 

So,  the  fact  that  a  person  legally  sentenced 
to  a  penitentiary  for  a  felony  was  permitted  by 
the  warden  of  the  penitentiary  to  leave  it  with- 
out a  guard,  does  not  deprive  an  officer,  who 
recognized  him,  of  the  authority  to  arrest  him 
without  a  warrant,  so  that  the  killing  of  the 
officer  in  resisting  arrest  would  be  manslaughter 
only,  and  not  murder.  Simpson  v.  State,  56 
Ark.  8,  19  S.  W.  99. 

In  Ohio,  however,  the  fact  that  a  homicide 
was  committed  by  a  felon  in  an  attempt  to  es- 
cape from  a  penitentiary  does  not  obviate  the 
necessity  of  proving,  beyond  a  reasonable  doubt, 
premeditation  and  deliberation,  in  order  to  make 
the  crime  murder  in  the  first  degree;  no  men- 
tion of  escaping,  or  attempting  to  escape,  from 
a  penal  institution  having  been  made  by  the  leg- 
islature in  Ohio  Rev.  Stat.  {  6808,  maktng  a 
killing  in  attempting  to  perpetrate  a  rape,  ar- 
son, robbery,  or  burglary,  murder  in  the  first 
degree.     State  v.  Atkinson,  6  Ohio,  N.  P.  232. 

As  to  escapes,  see  also  State  v.  Shaw,  73  Vt. 
149,  50  Atl.  863,  supra,  IV.  b,  3,  (a),  IV.  b,  3. 
(e),  IV.  d,  3,  infra,  XT.  b,  2;  Curtis's  Case, 
Fost.  C.  L.  135,  supra,  IV.  d,  2 ;  State  v.  Craft. 
164  Mo.  631,  65  S.  W.  280,  supra,  IV.  d,  3 ; 
Stone  V.  State,  137  Ala.  1,  34  So.  629,  infra, 
XI.  b,  2. 

IX.  Siaiuiory  protection  to  certain  Federal  of- 
ficers. 

There  is  a  Federal  statute  (act  of  Congress 
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Febnurj  24,  1864,  13  Stat,  at  L.  8,  chap.  13) 
defining  tbe  ertminal  cbaracter  of  resisting  or 
oppostng  any  enrolment  officer,  and  of  assault- 
ing, obstructing;  hindering,  or  impeding  any  of- 
ficer or  other  person  employed  in  arresting,  or 
aiding  to  arrest,  any  spy  or  deserter  from  the 
fflilltaiy  semoe  of  the  United  States,  and  pro- 
riding  that  where  such  assaulting,  obstructing, 
hindering,  or  impeding  shall  produce  the  death 
of  such  officer  or  other  person,  the  offender  shall 
be  deemed  gollty  of  murder,  and  be  punishable 
with  death. 

The  purpose  of  this  act  is  to  protect  the  llTes 
of  the  persons  acting  under  it,  and  such  protec- 
tion continues  while  they  are  employed  in  a 
serriee  necessary  and  proper  to  the  full  dls- 
diarge  of  their  duty  thereunder.  United  States 
T.  Oleason,  Woolw.  128,  Fed.  Cas.  No.  15,216. 

And  it  is  not  necessary  to  the  protection  of 
officers  engaged  In  making  arrests  for  desertion 
under  that  act  that  they  shall  hare  been  at  the 
time  engaged  in  the  immediate  act  of  making 
the  arrest ;  the  protection  continues  as  long  as 
the  officers  are  employed  in  the  service  neces- 
sary and  proper  to  the  discharge  of  their  duty, 
&nd  from  the  time  they  come  into  the  com- 
munity until  they  have  returned  therefrom  to 
another  place.    IJHd. 

Nor  is  it  necessary  that  the  accused  shall 
hare  preriously  made  an  assault ;  it  is  enough 
if  thej  intended  to  obstruct  the  officer  in  his  of- 
ficial action,  and  brought  it  about,  or  aided  in 
bringing  it  about     Ibid. 

And  a  purpose  In  the  mind  of  a  person  to  ob- 
struct the  execution  of  that  act  Is  not  necessary 
to  constitute  the  offense  of  homicide  where  an 
officer  is  killed ;  and  such  puriMse  need  not  be 
alleged  in  a  prosecution  therefor.  United  States 
T.  Qleason,  Woolw.  76,  Fed.  Cas.  No.  15,216. 

Thoo^  the  animus  of  the  assault  should  be 
alleged  to  haTe  been  aroused  by  the  official  ac- 
tion of  the  person  assaulted.    Jhid. 

Killing  an  officer  in  a  quarrel  In  which  he  be- 
■came  luTolTed  through  some  private  matter 
liaTlng  no  connection  with  his  official  duties, 
however,  does  not  fall  within  the  provisions  of 
the  act  United  States  v.  Qleason,  Woolw.  76, 
128,  Ped.  Cas.  Nos.  16,215,  16,216. 

And  the  person  making  the  assault  must  have 
been  moved  thereto  by  some  motive  having  re- 
lation to  the  service  in  which  the  officer  was  en- 
SHged:  it  Is  not  enough  that  It  occurred  in  a 
cuoal  rencounter,  which  would  have  occurred 
If  the  person  assaulted  had  not  been  engaged 
in  that  servlee.  United  States  v.  Oleason, 
Woolw.  128,  Fed.  Cas.  No.  16,216. 

And  the  word  ''enrolment,**  as  used  in  that 
act,  does  not  include  draft  United  States  v. 
Scott,  3  Wall.  642,  18  L.  ed.  218 ;  United  SUtes 
▼.  Murphy,  3  Wall.  658,  18  L.  ed.  218. 

The  act  provides  for  a  case  of  enrolment, 
and  for  punishment  in  cases  of  resistance  re- 
SDlting  tn  the  death  of  the  officer  or  other  per- 
ion  engaged  in  making  the  enrolment  but  does 
not  provide  for  a  mere  homicide  occurring  in  the 
service  relating  to  the  draft  United  States  v. 
Scott,  3  Wall.  642,  18  L.  ed.  218. 

See  also  United  States  v.  Qleason,  Woolw. 
128,  Fed.  Cas.  No.  16,216,  Bupra,  IV.  b^  3,  (e). 

X.  The  indictment. 

It  is  not  necessary  In  a  prosecution  for  homi- 
cide hi  resisting  arrest,  or  of  an  officer  of  Jus- 
tice, to  charge  in  the  indictment  that  the  per- 
son killed  was  an  officer,  or  engaged  In  the  per- 
formsnet  of  the  duties  of  an  officer,  at  the  time  * 


of  the  shooting,  to  warrant  proof  of  such  facts 
upon  the  trial.  Ksady  v.  Peoplb  ;  Wright  v. 
State,  18  Ga.  383 ;  Boyd  v.  State,  17  Ga.  194 ; 
Dilger  V.  Com.  88  Ky.  650,  11  S.  W.  651 ;  Lyons 
V.  State,  9  Tex.  App.  636. 

And  the  fact,  that  an  indictment  for  homi- 
cide failed  to  charge  that  the  person  killed  was 
a  constable  acting  in  the  discharge  of  his  of- 
ficial duties,  and  that  he  was  killed  in  resisting 
an  attempted  arrest,  does  not  render  inadmissi- 
ble testimony  relative  to  the  warrant  under 
which  and  the  official  character  in  which  he  was 
acting  when  slain.  Alsop  y.  Com.  4  Ky.  L.  Rep. 
647. 

Where  an  officer  is  killed  in  making  an  arrest 
the  Indictment  therefor  may  be  general,  charg- 
ing that  the  accused  feloniously  and  of  his 
malice  prepense  killed  the  officer ;  and  the  spe- 
cial matter  may  be  given  in  evidence  there- 
under. Mackalley's  Case,  9  Coke,  65  b;  Boyd 
V.  State,  17  Qa.  194. 

And  that  a  person  killing  one  seeking  to  ar- 
rest him  was  an  escaped  convict  is  a  part  of 
the  state's  case  in  a  prosecution  for  the  killing, 
which  Justified  pursuit  for  the  purpose  of 
capturing  him  and  returning  him  to  the  pen- 
itentiary, and  is  not  inadmissible  in  evidence  be- 
cause  the  indictment  did  not  charge  it  State 
V.  Craft  164  Mo.  631,  65  S.  W.  280. 

Tbe  animus  of  the  assault  upon  an  enrolment 
officer  must  have  been  aroused  by  the  officer's 
discharge  of  his  duties,  however,  to  bring  the 
killing  of  the  officer  within  the  act  of  Congress 
February  24,  1864,  18  Stat,  at  L.  8,  chap.  13, 
with  reference  to  resisting  or  opposing  any  en- 
rolment or  enrolment  officer,  and  to  assaulting, 
obstructing,  hindering,  or  impeding  any  officer 
or  other  person  employed  in  arresting,  or  aiding 
to  arrest  &ny  SPJ  or  deserter  from  the  military 
service  of  the  United  States,  providing  that  in 
cases  where  such  assaulting,  obstructing,  hin- 
dering, or  impeding  shall  produce  the  death  of 
such  officer,  or  other  person,  the  offender  shall 
be  deemed  guilty  of  murder,  and  in  such  case 
the  indictment  must  contain  an  averment  to 
that  effect.  United  States  v.  Qleason,  Woolw. 
75,  Fed.  Cas.  No.  16,215. 

But  the  purpose  to  obstruct  the  execution  of 
that  act  need  not  be  alleged.     Ibid. 

See  also  People  v.  Johnson,  110  N.  T.  134,  17 
N.  B.  684,  aiipra,  VIII. 

XI.  Proof, 
s.  Of  official  character. 

The  fact  that  a  person  was  acting  as  a  peace 
officer  when  attempting  to  make  an  arrest  in  re- 
sistance of  which  he  was  killed,  is  material  in 
a  prosecution  for  the  homicide;  end  it  may  be 
shown  by  evidence  of  a  witness  that  he  was  so 
acting  at  the  time,  record  evidence  of  the  offi- 
cial character  not  being  necessary  in  such  case. 
State  V.  Zelbart  40  Iowa,  169. 

And  the  fact  that  a  person  was  acting  as  a 
public  officer,  and  was  Imown  to  be  so  acting, 
is  prima  facie  evidence  of  his  official  character, 
and  is  sufficient  evidence  thereof  in  a  prosecu- 
tion for  the  killing  of  a  person  called  upon  to 
assist  him  by  one  whom  he  sought  to  disarm, 
without  the  production  of  his  commission  or 
a^polBtmest  State  v.  McMahan,  103  N.  C. 
379,  9  S.  B.  489. 

And  testimony  that  a  person  shot  while  at- 
tempting to  arrest  another  for  larceny  was  a 
deputy  sheriff,  and  acting  as  such  at  the  time, 
and  of  the  deputy  county  clerk  as  to  the  time  of 
filing  his  appointment  and  oath  of  office,  and  the 
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acceptance  by  the  deputy,  in  a  proseeution  for 
the  homicide,  Is  clearly  competent,  and  ita  ad- 
misaion  In  reply  iB  within  the  discretion  of  the 
court,  and  not  subject  to  objection  that  It  is  a 
part  of  the  affirmative  case  of  the  people,  and 
Is  in  no  sense  rebutting  testimony.  People  ▼. 
Gosch,  82  Mich.  22,  46  N.  W.  101. 

b.  Of  authority  to  oof. 
1.  The  ^oarrant. 

A  Talld  warrant  under  which  an  arrest  is 
made,  in  resistance  of  which  the  pers<Hi  ar- 
rested kills  the  officer  making  it,  Is  admissible 
in.eyidence,  generally,  in  a  prosecution  for  the 
killing.  Rafferty  ▼.  People,  69  III.  Ill,  18  Am. 
Rep.  601. 

And  where  the  arrest  is  made  under  a  war- 
rant its  production  Is  necessary  to  a  conviction 
for  killing  in  resistance  of  the  arrest.     /Md. 

And,  in  order  to  make  the  killing  of  a  bailiff 
In  resisting  the  execution  of  mesne  process  in  a 
civil  action  amount  to  murder,  it  is  necessary 
to  prove  the  writ,  as  well  as  the  sheriff's  war- 
rant to  the  bailiff.   Rex  y.  Mead,  2  Starkie,  205. 

And  where,  upon  the  trial  of  an  indictment 
for  murder  of  an  officer  in  resisting  an  arrest, 
the  state  undertakes  to  Justify  the  attempt  to 
arrest  under  a  warrant  issued  by  a  Justice  of 
the  peace,  claimed  to  have  been  lost,  before  sec- 
ondary evidence  can  properly  be  received  of  its 
contents  a  foundation  must  be  laid  by  evidence 
establishing  a  reasonable  presumption  of  its 
loss ;  and  the  testimony  of  the  Justice  who  de- 
livered it  to  the  officer,  that  he  had  not  seen  it, 
and  did  not  know  where  it  was,  ntid  that  he  had 
searched  for  it  thoroughly,  and  had  not  been 
able  to  find  it,  is  not  alone  sufficient  to  raise 
such  a  presumption.  State  v.  Spaulding,  84 
Minn.  361,  25  N.  W.  793. 

So,  a  warrant  of  arrest,  under  which  a  con- 
stable sought  to  arrest  a  person  charged  with 
bastardy,  whereupon  such  person  shot  and 
killed  him,  is  admissible  in  evidence  in  a  prose- 
cution for  the  homicide,  which  was  defended  up- 
on the  theory  that  the  defendant  fired  in  self- 
defense,  and  in  resistance  to  a  supposed  hostile 
movement  of  the  deceased,  to  show  why  the  de- 
ceased put  his  hand  upon,  or  attempted  to  put 
his  hand  upon,  the  defendant,  and  that  it  was 
made  for  a  lawful  purpose  and  under  authority 
of  the  warrant,  though  technically  the  warrant 
was  defective  for  want  of  a  seal.  Paln^r  v. 
People,  138  111.  356,  82  Am.  St  Rep.  146,  28  N. 
B.  130. 

And  a  warrant  under  which  an  officer  was 
acting  in  making  an  arrest,  when  killed  by  the 
party  he  was  seeking  to  arrest,  is  not  rendered 
inadmissible  in  evidence  in  a  prosecution  for 
the  homicide,  to  show  the  authority  of  the  of- 
ficer, by  the  fact  that  it  was  defective  In  not 
being  addressed  to  any  constable,  and  that  the 
deceased  was  not  deputized  in  writing,  by  the 
marshal,  to  execute  it.  Alsop  v.  Com.  4  Ky.  L. 
Rep.  547. 

And  the  rule  has  been  laid  down  that  a  war- 
rant of  arrest,  in  resistance  of  the  execution  of 
which  the  officer  was  killed,  is  admissible  in 
evidence  in  a  prosecution  for  the  killing,  though 
it  was  illegal  and  void,  since  its  nullity  may  be 
shown,  and  its  existence  and  lUeKality  may  have 
a  l)earing  on  the  degree  of  the  offense.  Rafferty 
V.  People,  69  111.  Ill,  18  Am.  Rep.  601 ;  State 
V.  Symes,  20  Wash.  484,  55  Pac.  626. 

Under  this  rule,  permitting  a  warrant  to  l)e 
given  in  evidence  in  a  prosecution  for  a  killing 
in  re^stance  of  arrest,  over  the  objection  of  the 
«6  L.  R.  A. 


aeeoaed  that  the  warrant  Is  toU  upon  Its  face 
because  It  does  not  run  In  the  name  of  the  state- 
as  required  by  constitutional  provision,  and  be- 
cause it  does  not  charge  the  offense,  is  not  er- 
ror, since  killing  an  officer  attempttaig  to  make 
an  arrest  for  felony  might  be  manslaughter 
without  reference  to  the  validity  of  the  war- 
rant State  Y.  Byrnes,  20  Wash..  484,  65  Pac. 
626. 

And  where  several  persons  entered  into  am 
agreement  and  conspiracy  to  go  into  another 
county  and  commit  larceny,  burglary,  and  rob- 
bery, and  particularly  to  rob  the  tax  collector  of 
that  county,  and  to  resist  by  force  any  who 
might  interfere  with  them  or  attempt  to  cap- 
ture them,  and,  learning  of  their  purpose,  a 
magistrate  issued  a  warrant  against  them  by 
fictitious  names,  and  an  officer  attempting  to 
serve  it  was  shot  and  killed  by  them  while  ly- 
ing in  ambush,  the  warrant  is  admissible  in 
evidence  on  a  prosecution  for  the  homicide,  on 
the  theory,  that  if  the  warrant  was  Illegal,  and 
the  officer  was  killed  while  engaged  In  unlaw- 
fully attempting  to  arrest  the  defendants  there- 
under, the  killing  couid  not  be  more  than  man- 
slaughter.    People  V.  Brown,  59  Cal.  345. 

Upon  the  other  hand,  however.  It  has  been 
held  that  a  capias  from  another  connty  for  the 
commission  of  burglary  in  that  county  Is  not 
admissible  In  evidence  In  a  prosecution  against 
a  person  against  whom  it  was  Issued  for  kUl> 
ing  an  officer  attempting  to  arrest  him  and  de- 
tain him  under  it,  such  capias  ftom  another 
county  furnishing  no  authority  to  make  the  ar- 
rest Miers  V.  States  84  Tez.  Crim.  Bep.  161^ 
68  Am.  St.  Rep.  705,  29  8.  W.  1074. 

Where,  In  case  of  the  killing  of  an  officer  fak 
resistance  of  an  arrest,  the  question  of  actual 
malice  or  premeditation  Is  In  dispute,  and  the 
(Ibestion  of  the  grade  of  the  offense  Is  open  for 
the  Jury,  the  existence  of  process  or  its  validity 
is  material ;  and  an  error  In  the  reception  of  evi- 
dence of  the  existence  or  contents  of  a  warrant 
where  one  Is  required  Is  presumptlTely  pr^udl- 
clal.  State  v.  Spaulding,  84  Minn.  861,  26  N. 
W.  798. 

2.  C^rciimtftoiiost  wwranUng  aetUm  withwit  a 

warrant. 

Any  fact,  circumstance,  or  Information  on 
which  the  officer  acted  In  making  an  arrest  is 
admissible  in  a  prosecution  against  the  person 
arrested  for  killing  or  attempting  to  kill  the  of- 
ficer making  the  arrest,  when  the  defense  relied 
on  is,  that  the  arrest  was  Illegal,  and  unauthor- 
ized, not  as  proof  of  the  facts,  but  as  evidence 
that  the  officer  in  making  the  arrest  did  so  on 
reasonable  grounds  of  suspicion.  Johnson  v. 
State,  30  Ga.  426 ;  Ksady  v.  People. 

Thus,  where  a  citizen  knew  of  the  perpetra- 
tion of  a  crime,  and  started  In  pursuit  of  the 
perpetrator,  and  he  was  killed  by  the  perpe- 
trator, it  is  competent  to  show,  in  a  prosecu- 
tion for  the  killing,  that  a  felony  has  been  re- 
cently committed,  and  that  he  was  seeking  Uy 
apprehend  the  proper  person,  and  that  the  pur- 
suit was  fresh.  Kennedy  t.  State,  107  Ind.  144^ 
57  Am.  Rep.  99,  6  N.  E.  805. 

And  where  an  officer  was  killed  by  a  burglar 
whom  he  was  attempting  to  arrest,  it  Is  com- 
petent for  the  state,  in  a  prosecution  for  such 
killing,  to  prove  that  the  accused  had  been 
SuWtj  of  burglary  on  the  night  preceding  the 
homicide,  as  tending  to  show  that  the  officer 
had  a  right  to  arrest  him  without  a  warrant. 
White  V.  i^tate,  70  Miss.  253,  11  So.  682. 
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And  vridence,  in  a  proMcutlon  for  homicide, 
of  the  commiBsion  of  a  burglary,  and  of  the 
suspicion  that  the  accused  and  others  did  It,  and 
of  steps  taken  and  arrangements  made  to  cap- 
ture them.  Is  not  subject  to  objection,  where 
one  of  the  persons  thus  under  suspicion  killed 
the  otBoer  who  arrested  him,  as  an  attempt  to 
proTe  a  crime  not  alleged  in  the  indictment, 
which  was  calculated  to  prejudice  the  minds  of 
the  Jury,  where  such  evidence  was  not  received 
for  the  purpose  of  showing  the  fact  that  the  ac- 
cused committed  burglary,  but  merely  for  the 
purpose  of  showing  that  a  felony  was  com- 
mitted, and  that  certain  facts,  whether  true  or 
otherwise,  were  brought  to  the  knowledge  of  the 
officer,  tendhig  to  show  that  he  had  reasonable 
ground  for  making  the  arrest  without  a  war- 
rant. People  T.  Wilson,  141  N.  Y.  185,  36  N. 
B.  230. 

So,  the  facts  that  a  man  had  been  killed, 
and  that  a  person  under  arrest  was  accused  of 
killing  him,  are  competent  in  a  prosecution 
against  such  person  for  the  killing  of  the  officer 
who  had  him  In  charge.  In  order  to  Justify  the 
officer's  action  in  arresting  him ;  but  they  are 
not  competent  to  show  guilt  under  the  indict- 
ment. Bishop  ▼.  Com.  109  Ky.  558,  60  S.  W. 
190,  Rerersing  22  Ky.  L.  Rep.  760,  58  S.  W. 
817,  on  other  grounds  on  rehearing. 

And  eridence  that  butter  in  the  possession  of 
persons  sought  to  be  arrested,  who  killed  the  of- 
fleer  seeking  to  arrest  them,  was  stolen,  is  ad- 
mlasibie  in  a  prosecution  for  the  homicide,  as 
forniahlng  Indications  to  the  officer,  by  the  irian- 
ner  and  demeanor  of  the  criminals  possessed  of 
the  fruits  of  the  crime,  that  a  theft  had  been 
committed,  and  as  showing  the  motive  of  es- 
cape from  arrest  and  punishment,  though  it 
was  not  discovered  that  the  butter  had  been 
stolen  mtU  the  next  morning  after  the  homi- 
cide. State  V.  Grant,  79  Mo.  118,  49  Am.  Rep. 
218. 

And  evidence,  in  a  prosecution  for  homicide, 
that  the  accused  and  another  were  in  posses- 
sion of  stolen  horses,  and  that  the  sheriff  and 
a  peraon  requested  to  assist  him  examined  the 
horses  to  ascertain  whether  they  were  stolen 
property,  and  waited  for  the  men  to  come  back 
for  them,  and  that  when  they  came  back  one  of 
them  shot  and  killed  the  sheriff's  assistant,  suf- 
ficiently supports  a  verdict  of  murder  in  the 
second  degree  in  the  killing  of  an  officer  in  the 
performance  of  his  duty.  English  v.  State,  84 
Tex.  Crim.  Rep.  190,  30  8.  W.  283. 

So,  the  testimony  of  a  person  robbed,  to  the 
effect  that  he  was  held  up,  gagged,  and  robbed 
by  alleged  bandits  on  the  night  previous  to 
the  murder  in  question,  is  admissible  in  evidence 
In  a  prosecution  against  such  alleged  bandits 
for  killing  an  officer  in  the  attempt  to  arrest 
them,  as  tending  to  Justify  the  officer  in  call- 
ing for  assistance  in  making  the  pursuit,  and  to 
show  that  the  bandits  were  engaged  in  the  com- 
mission of  a  robbery;  and  that,  in  connection 
with  their  criminal  purpose,  they  had  agreed  to 
resist  being  arrested,  even  unto  death ;  and 
that,  being  confederated  together  for  such  pur- 
pose, the  killing  was  the  act  of  both,  by  which- 
ever It  was  done.  State  v.  Morgan,  22  Utah, 
162,  61  Pac.  G27. 

And  an  agreement  between  the  accused  and 
others,  before  they  left  an  adjoining  territory, 
to  come  to  the  state  to  rob  storekeepers,  is  ad- 
missible in  evidence  on  a  prosecution  for  the 
murder  of  an  officer  in  sn  attempt  to  arrest  the 
aecneed  and  others  for  the  robbtaig  of  a  store; 
such  testioiuny  serving,  in  connection  with 
66  Jj.  R.  JL» 


other  testimony,  to  Identify  the  accused  as  one 
of  the  parties  who  had  committed  the  robbery 
for  which  the  officer  was  attempting  to  make 
the  arrest.  Moore  v.  SUte,  40  Tex.  Crim.  Rep. 
439,  50  8.  W.  492. 

So,  evidence  that  the  accused  was  a  convict 
at  a  designated  place,  and  that  the  person 
killed  was  a  guard  at  that  place  at  the  time  of 
the  killing,  is  admissible  in  a  prosecution  for 
the  homicide.  Stone  v.  State,  137  Ala.  1,  84^ 
So.  629. 

And  where  a  father  and  son  escaped  from 
Jail,  and  were  pursued  by  the  sheriff  and  his 
assistants,  and  called  upon  to  surrender,  and 
the  eon  shot  and  killed  one  of  the  assistants, 
evidence  bhowing  the  imprisonment  of  the 
father  and  son  In  Jail  and  their  escape  there- 
from is  admissible  in  a  prosecution  for  the  kill- 
ing, as  tending  to  show  the  reason  why  the 
sheriff  and  his  assistants  were  in  pursuit  of 
them  at  the  time,  and  that  the  purpose  of  the 
pursuing  party  was,  not  to  injure,  but  to  ap- 
prehend, them ;  and  also  upon  the  question  of 
the  intent  of  the  accused  when  he  fired  the 
fatal  shot.  State  v.  Shaw,  73  Yt  149,  50  Atl. 
863. 

So,  evidence  tending  to  show  that  the  defend- 
ant had  stolen  goods,  which  at  the  time  were 
partly  concealed  upon  his  person,  is  admissible 
in  a  prosecution  against  him  for  assaulting,  with 
intent  to  kill,  a  private  individual,  who  attempt- 
ed to  arrest  him.  Dryer  v.  State,  139  Ala. 
117,  36  So.  38. 

And  evidence  that  an  officer  found  persons 
upon  his  beat  so  dressed  and  having  such  an 
appearance  as  to  rouse  his  suspicion  of  an  un- 
lawful design,  and  that,  after  arresting  them,, 
one  of  them  shot  the  officer,  who  was  conduct- 
ing them  to  the  station,  and  that  thereupon 
both  of  them  ran  away,  is  sufficient  to  Justify  a 
finding  of  a  legal  arrest  under  the  provisions  of 
Mass.  Rev.  Laws,  chap.  81,  |  2,  relating  to 
watch  and  ward.  Com.  v.  Garter  (Mass.)  66- 
N.  B.  716. 

So,  a  statement  by  a  sheriff  in  a  telegram  ad- 
dressed to  a  constable,  that  persons  named  were 
guilty  of  horse  stealing,  and  a  direction  to  the 
constable  to  arrest  them,  are  admissible  in  evi- 
dence, in  a  prosecution  against  such  persons 
for  killing  an  assistant  of  the  constable  In  re- 
sisting the  attempt  to  make  the  arrest,  to  show 
that  the  constable  had  reasonable  cause  to  be- 
lieve that  such  persons  had  in  fjict  committed  a 
felony,  the  arrest  having  been  attempted  out- 
side of  the  constable's  county.  People  v.  Cough- 
lin,  13  Utah,  58,  44  Pac.  94. 

And  evidence  that,  as  persons  who  were  sus- 
pected of  having  committed  a  burglary  entered 
a  restaurant,  and  when  not  more  than  6  feet 
distant,  the  head  waiter  remarked  to  the  pro- 
prietor, '*There  goes  the  burglars,"  bi  an  ordi- 
nary tone  of  voice ;  and  that,  upon  an  officer  be- 
ing called  and  arresting  them,  they  went  peace- 
ably with  him  for  some  distance  toward  the  po- 
lice station,  after  which  one  of  them  killed  him, 
is  competent  in  a  prosecution  for  the  homicide, 
both  as  bearing  upon  the  acti(m  of  the  officer 
in  making  the  arrest,  and  on  the  understanding 
of  the  defendant  that  he  was  taken  into  custody 
upon  a  charge  of  felony.  People  v.  Wilson,  141 
N.  Y.  185,  86  N.  E.  230 

So,  a  verdict  of  murder  in  the  second  degree 
is  sufficiently  supported  In  a  prosecution  there- 
for by  evidence  that  a  policeman,  having  his 
suspicions  aroused  concerning  two  men,  called 
a  person  to  assist  him  in  arresting  them,  and 
that  the  person  called  arrested  one  of  them*. 
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4ind  that  the  other  shot  the  polloeman,  and  that 
the  two  had  been  seen  together  and  recognised, 
•and  the  accased  was  identified  as  being  the  man 
who  had  been  seen  with  the  person  arrested,  and 
-that  burglars'  nippers  were  found  near  the  spot 
and  recognized  by  a  mechanic  as  haTing  been 
made  by  him,  he  testifying  that  he  had  sold  a 
pair  to  the  accused,  and  that  he  was  under  in- 
dictment for  felony  and  a  fugitive  from  Jus- 
tice; and  a  refusal  to  set  aside  the  verdict  is 
not  error.  Williams  t.  Com.  85  Va.  607,  8  8. 
E.  470. 

And  where  a  railway  station  is  burglarized, 
and  persons  doing  it  go  from  there  to  a  house 
■and  rob  the  Inmates,  and  the  officers  follow 
them  from  the  scene  of  the  burglary  and  over- 
take them  at  the  house,  and  in  resisting  the  ar- 
rest they  kill  one  of  the  officers,  it  is  immaterial 
whether  or  not  the  officers  are  aware,  at  the 
time,  of  the  robbery  then  being  committed  at 
the  house,  they  having  followed  in  close  pur- 
suit from  the  scene  of  the  burglary  and  over- 
taken the  burglars  while  yet  within  the  house ; 
and  evidence,  in  a  prosecution  therefor,  of  the 
perpetration  of  the  robbery  at  the  house  at 
the  time  of  the  shooting,  is  not  subject  to  the 
objection  that  the  officers  were  not  at  the  time 
aware  of  it  Com.  v.  Major,  198  Pa.  290,  82 
Am.  St.  Rep.  803,  47  Atl.  741. 

Evidence  that  a  sheriff  had  been  Informed  by 
«  credible  person  that  another  person  was  guilty 
of  the  theft  of  a  horse,  and  was  about  to  escape, 
however,  and  that  he  did  not  have  time  to  pro- 
cure a  warrant  for  his  arrest,  is  not  admissible 
in  a  prosecution  against  such  person  for  killing 
the  officer  while  attempting  to  arrest  him,  in  the 
-tibscnce  of  anything  to  show  authority  to  ar- 
rest without  a  warrant,  and  that  the  method 
pursued  in  attempting  the  arrest  was  in  ac- 
-cordance  with  the  law.  Cortes  t.  State,  44 
Tex.  Crim.  Rep.  169,  69  8.  W.  536. 

Where  a  witness,  in  a  prosecution'  for  the 
killing  of  a  policeman  while  seeking  to  make 
^n  arrest,  by  the  party  sought  to  be  ar- 
rested, had  been  asked  upon  cross-examination 
many  questions  as  to  the  description  of  the 
man  whom  he  was  directed  to  arrest,  and  called 
upon  to  testify  that  this  description  had  been 
given  to  him,  he  may  be  asked  on  redirect  ex- 
■aminatlon  from  whom  he  got  the  description. 
•Com.  T.  Carter  (Mass.)  66  N.  B.  716. 

c  Of  moUv€  or  wmUob* 

1.  AdmlMiAIUfy. 

Where  an  officer  Is  killed  by  a  person  whom 
lie  is  trying  to  arrest.  It  is  competent,  in  a  pros- 
•ecution  therefor,  to  establish  any  fact  which 
tends  to  show  motive  on  the  part  of  the  ac- 
•cused,  and  to  make  plain  to  the  Jury  the  rela- 
tions which  existed  between  him  and  the  officer 
killed  at  the  time  of  the  homicide.  Bishop  v. 
<;om.  109  Ky.  558,  60  8.  W.  190,  Reversing  22 
Ky.  L.  Rep.  760,  58  8.  W.  817,  on  other  grounds 
•on  rehearing;  Com.  v.  Major,  198  Pa.  290,  82 
Am.  St.  Kep.  808,  47  Atl.  741. 

Thus,  evidence  as  to  the  robbery  of  stage- 
•coaches  by  three  men,  one  of  whom  afterwards 
«hot  and  killed  a  deputy  sheriff  who  overhauled 
them  and  attempted  to  arrest  them,  is  admissi- 
ble, on  a  prosecution  for  the  homicide,  to  show 
that  defendant  was  engaged  with  the  others  in 
the  commission  of  the  robbery,  and  that  he  and 
his  confederates  had  a  motive,  beyond  their  own 
protection  as  men  innocent  of  crime,  in  killing 
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the  officer  while  In  pursuit  of  them.     People  y. 
Pool,  27  Cal.  578. 

And  where  a  police  officer  in  full  uniform 
was  shot  and  killed  by  a  man  whom  he  was  try- 
ing to  arrest,  it  is  not  <HiIy  competent  to  show 
that  a  man  had  been  killed,  and  that  tbe  de- 
fendant was  accused  of  killing  him,  in  order 
to  Justify  the  officer's  action,  but  equally  com- 
petent to  show  that  the  accused  actually  killed 
the  man,  and  was  fleeing  from  the  scene  of  the 
homicide  at  the  time  of  his  arrest  by  the  officer, 
in  order  to  establish  the  motive  of  desire  to  es- 
cape. Bishop  V.  Com.  100  Ky.  558,  90  8.  W. 
190,  Reversing  22  Ky.  L.  Rep.  760,  68  8.  W. 
817,  on  other  grounds  on  r^earlng. 

So,  testimony  tending  to  show  that  at  the 
time  of  a  homicide^  and  for  some  time  before, 
the  accused  was  a  fugitive  from  Justice  on  ac- 
count of  certain  charges  of  theft  which  had  been 
preferred  against  him,  is  admissible  in  the  pros- 
ecution for  the  homicide,  where  It  appears  that 
the  person  killed  was  an  officer,  and  that  the  ac- 
cused had  heard  that  the  officer  was  looking  for 
him,  and  that  he  threatened  the  officer  on  that 
account,  as  tending  to  show  a  motive  for  the 
homicide.  Patterson  v.  State  (Tex.  Crim.  Ai^.) 
60  8.  W.  557. 

And  an  Indictment  against  a  person  in  an- 
other city,  pending  at  the  time  of  the  homicide, 
from  which  prosecution  the  person  indicted  was 
then  a  fugitive.  Is  admissible  in  evidence  ag&lnst 
him  in  a  prosecution  for  a  homicide,  consisting 
of  the  killing  of  an  officer  whose  suspicions  were 
ar(Aised  by  his  actions  and  who  sought  to  ar- 
rest him,  not  to  prove  other  crimes  than  the 
one  for  which  he  was  being  tried,  bat  to  show 
a  strong  motive  on  his  part  to  resist  arrest  at 
the  time.  Williams  v.  Com.  85  Va.  607,  8  8. 
B.  470. 

So,  the  circumstances  of  the  resistance  to  an 
officer  killed  in  resisting  arrest  by  the  person 
sought  to  be  arrested,  and  the  means  he  had  of 
knowing  the  officer's  authority,  and  the  pro- 
priety of  his  mode  of  expressing  it,  are  to  be 
considered  on  the  question  of  mallcei  State  v. 
Oliver,  2  Honst  (Del.)  585. 

And  where  a  person  gets  into  a  dlffieolty  with 
a  crowd  of  others,  and,  after  being  roughly 
handled,  shoots  and  wounds  one  of  the  crowd, 
and  runs  away  pursued  by  the  crowd,  aring; 
"Stop  the  murderer;*'  and  a  police  officer  at- 
tempts to  stop  him ;  and  he  shoots  the  police  of- 
ficer,— ^proof.  In  the  prosecution  for  sadi  shoot- 
ing, of  the  officer's  uniform  and  tbe  prisoner's 
defective  vision,  and  the  character  of  the  street 
lamp  In  the  vicinity  at  the  time  of  the  killing, 
is  competent  and  of  vital  consequence  on  the 
question  as  to  whether  or  not  he  was  aware  of 
the  official  character  of  the  person  seeUag  to 
stop  him.    Yates  v.  People,  82  N.  Y.  509. 

But  proof  of  the  condition  of  a  street  lamp 
four  months  after  the  occurrence  in  qoestiim  is 
not  evidence  either  to  reduce  the  crime  charged 
from  murder  to  manslaughter,  or  for  any  other 
purpose.    Ibid. 

So,  evidence  as  to  the  right  to  make  an  ar- 
rest, and  as  to  the  grounds  for  the  arrest,  is 
admissible  in  a  prosecution  for  an  assault  with 
intent  to  kill,  made  by  the  person  sought  to  be 
arrested  upon  the  person  attempting  to  arrest 
him,  where  It  Is  claimed  that  he  was  illegally 
arrested,  to  enable  the  Jury  to  determine 
whether  the  assault  was  made  with  nuillce 
aforethought,  or  was  committed  under  the  In- 
fluence of  sudden  passion  arising  from  ade- 
quate cause  but  neither  Justified  nor  excused  \tf 
law.     Goodman  v.  State,  4  Tex.  App.  349. 
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And  tbreaU  loacle  agalnit  an  officer,  and 
tbreats  of  resistance  to  arrest,  should  one  be 
-attempted,  are  competent  to  go  to  the  Jury  in  a 
proaecntion  against  the  person  making  the 
threats,  for  killing  the  officer  in  question  while 
lie  was  attempting  to  arrest  him  for  larceny,  as 
showing  the  drcnmstances  under  which  the 
kUlins  took  place,  and  who  were  the  responsible 
parties.  People  t.  Gosch,  82  Mich.  22,  46  N. 
W.  lOl. 

And  one  wbo  killed  an  officer  attempting  to 
arrest  him  may,  on  a  prosecution  therefor,  for 
the  purpose  of  rebuttlnir  evidence  of  malice  and 
preparation  to  resist  arrest,  show  that  he  had 
armed  himself  in  expectation  of  a  felonious  as- 
sault by  another  party  with  whom  he  had  had  a 
4)uarrel,  and  who  h^d  threatened  or  attempted 
to  kill  him  the  same  day.  But  evidence  of  the 
transaction  out  of  which  the  quarrel  arose 
wooid  be  Incompetent  and  immaterial  and  Im- 
proper opon  examination  In  chief.  State  v. 
Spanldlng,  84  Minn.  361,  26  N.  W.  793. 

So,  evidence  of  a  statement  by  a  person,  that. 
If  a  designated  officer  tried  to  arrest  him,  he 
wonld  hear  from  his  revolver,  is  admissible  in 
a  proseeutlon  against  such  person  for  killing 
another  officer  who  sought  to  arrest  him,  as 
tendlni?  to  show  malice  upon  the  part  of  the 
accnaed,  not  toward  the  officer  killed  indivldu- 
allTp  bnt  toward  any  officer  who  sought  to  ar- 
rest him.  Pahner  v.  People,  188  111.  856,  82 
Jim.  St.  Bep.  146.  28  N.  B.  180. 

And  a  statement  made  by  a  person  alleged  to 
have  stolen  horses,  in  reply  to  one  made  to  him 
that  the  officers  were  after  him,  "Well !  let  them 
<come;  I  am  ready  for  them," — ^is  admissible  in 
^vidcDce  in  a  prosecution  against  him  for  the 
kllllBff  of  an  officer  who  sought  to  arrest  him, 
.«s  indicating  an  Intention  to  resist  officers  if 
they  should  OHne,  and  as  indicating  raalfee 
against  all  persons  who  might  atteirpt  to  ar- 
rest him.  People  v.  Coughlin,  18  Utah,  68,  44 
Fac.  94. 

And  while  a  statement  by  the  accused,  pref- 
aced hj  an  oath,  in  a  prosecution  for  homicide, 
made  on  the  evening  before  the  shooting  in 
•questioii,  and  without  mentioning  anyone, 
'*that  he  could  not  arrest  him,"  isolated  from 
the  other  f^ets  of  the  case,  is  not  evidence ;  it 
wonld  he  relevant  in  connection  with  other  evi- 
dence on  the  trial  as  to  the  killing  of  an  officer 
having  a  warrant  for  his  arrest,  by  the  defend- 
ant, done  while  he  was  attempting  to  arrest 
hhn.     Oampbell  v.  State,  15  Tex.  App.  506. 

So,  evidence  that  two  persons  sought  to  be 
arrested  tor  horse  stealing  shot  at  the  sheriff 
and  his  assistant  when  they  sought  to  arrest 
them,  and  continued  shooting  until  they  had 
wounded  the  assistant,  and  both  had  retreated 
•out  of  reach.  Is  admissible  in  evidence  in  a 
prosecntion  for  killing  an  officer  four  days  after- 
wards, who  sought  to  arrest  them,  as  indicat- 
ing a  purpose  to  kill  any  person  who  might  at- 
tempt to  arrest  them,  and  manifesting  a  delib- 
erate intention  to  kill  all  such  persons.  People 
V.  Conglilln,  18  Utah,  68,  44  Pac.  94. 

2.  SulJUdtncy, 

Where  one.  In  resisting  arrest,  Intentionally 
-Qsed  a  deadly  weapon  upon  the  person  seeking 
to  arrest  him,  who  was  acting  lawfully,  he  will 
be  deemed  to  have  intended  to  do  great  bodily 
harm,  or  to  kill  that  he  might  escape,  so  that 
In  either  case  malice  will  be  presumed ;  and  the 
act  is  murder,  and  cannot  be  reduced  to  man- 
slaughter on  the  theory  that  he  did  it  in  the 
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beat  of  the  struggle,  without  malice.  Com.  ▼. 
Grether,  204  Pa.  208,  58  Atl.  753. 

And  the  fact  that  an  under  sherlflT  was  shot 
and  Instantly  killed  while  attempting  to  arrest 
the  person  who  did  the  shooting  within  the  Ju- 
rlsdicion  of  the  officer,  by  virtue  of  a  warrant 
then  In  his  possession,  strongly  tends  to  show 
the  accused  guilty  of  murder  in  one  of  the  de- 
grees ;  and  It  Is  the  duty  of  the  court,  In  a  pros- 
ecution therefor,  to  submit  the  case  upon  such 
facts  to  the  Jury.  People  v.  Durfee,  62  Mich. 
487,  29  N.  W.  109. 

So,  evidence  of  a  threat  against  certain  of- 
ficers, previously  uttered,  and  that  the  person 
making  it  provided  himself  with  arms  without 
other  apparent  reason,  and  that  he  used  them 
in  killing  the  officer  before  violence  was  done 
him  in  an  attempt  to  make  an  arrest,  is  suffi- 
cient, in  a  prosecution  for  such  killing,  to  justi- 
fy the  Jury  In  finding  malice.  Rafferty  v.  Peo- 
ple, 72  111.  87 ;  Palmer  v.  People,  188  111.  856, 
88  Am.  St  Rep.  146,  28  N.  B.  180. 

And  evidence  that  the  accused  and  others 
armed  themselves  and  started  out  to  commit  a 
burglary,  and  that  they  encountered  and  killed 
a  police  officer  near  the  scene  of  the  intended 
crime.  Is  sufficient  to  establish  a  deliberation 
and  premeditation  necessary  to  constitute  the 
crime  of  murder  In  the  first  degree,  thouc^ 
there  is  also  evidence  to  show  that  the  officer 
was  the  first  to  shoot.  People  v.  Sullivan,  178 
N.  Y.  122,  68  L.  B.  A.  858,  98  Am.  St.  Rep. 
582,  65  N.  B.  989. 

So,  evidence  in  a  prosecution  for  murder  that 
the  defendant  had  aided  another  to  escape  from 
arrest,  and  threatened  to  kill  anyone  who  at- 
tempted to  arrest  him ;  and  that,  prior  to  the 
homicide,  both  had  resisted  officers  on  several 
occasions;  and  that,  while  being  pursued,  the 
other  killed  the  officer,  whose  official  character 
was  known  to  both,  and  whom  the  defendant 
had  himself  threatened  to  kill ;  and  that  he 
himself  shot  another  officer  upon  being  discov- 
ered in  hiding,  and  shot  at  still  another,  where 
he  had  at  no  time  been  fired  upon  until  he  first 
drew  his  own  gun, — is  sufficient  to  sustain  a 
conviction  of  murder  in  the  first  degree.  State 
V.  Gay,  18  Mont  51,  44  Pac.  411. 

And  where  a  person  kills  an  officer  In  de- 
fending his  house  against  an  unlawful  entry  for 
the  purpose  of  executing  a  lawful  warrant,  and 
in  defending  his  person  against  an  unlawful  ar- 
rest by  reason  of  such  unlawful  entry ;  and 
there  is  evidence  tending  to  prove  that,  prior  to 
the  killing  he  had  had  a  quarrel  with  the  per- 
son killed,  and  had  bitter  feelings  toward  him, 
and  made  threats  against  him,  and  had  planned 
to  murder  him, — the  question  whether  it  is 
murder  or  manslaughter  is  properly  referred  to 
the  Jury.  State  v.  Scheele,  57  Conn.  807,  14 
Am.  St  Rep.  106,  18  Atl.  256. 

And  a  verdict  of  murder  in  the  first  degree 
is  sufficiently  supported  by  evidence  that  a  store 
had  been  burglarized ;  and  that  the  keeper  and 
head  waiter  of  a  neighboring  restaurant  sus- 
pected that  persons  who  bad  taken  their  meals 
at  the  restaurant,  but  had  stopped  at  the  time 
of  the  burglary,  were  the  guilty  parties,  and  no- 
tified the  police,  and  arranged  with  them  to  call 
them  if  such  persons  should  return ;  and  that 
subsequently,  upon  their  return,  the  head  waiter 
called  attention  to  it  by  saying  in  an  ordinary 
tone,  "There  goes  the  burglars,"  and  the  police 
were  notified  and  a  policeman  sent,  to  whom 
they  were  identified ;  and  he  followed  them  to 
the  street  and  tapped  them  upon  the  shoulders, 
and  they  proceeded  with  him  quietly  toward  tho 
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police  station  an  til  tbey  reached  a>  barricade 
across  the  sidewalk,  compelling  them  to  turn 
Into  the  street,  when  one  of  them  attacked  the 
officer,  turned  him  around,  and  struck  him  with 
his  revolver,  and  the  other,  the  accused,  shot 
and  killed  him.  People  v.  Wilson,  141  N.  Y. 
185,  S6  N.  B.  230. 

d.  Other   general   and   miacellaneoue   maitere. 

Though,  as  In  other  criminal  cases,  the  bur- 
den rests  with  the  prosecution  to  establish 
every  fact  necessary  to  conviction,  the  court,  in 
a  prosecution  for  homicide  In  resisting  arrest. 
Is  not  bound  speclflcally  to  charge  that  the  bur- 
den is  on  the  government  to  prove  the  legality 
of  the  arrest  beyond  a  reasonable  doubt,  where 
It  charged  in  general  terms,  and  at  considerable 
length,  dealing  fully  and  correctly  with  the  doc- 
trine of  the  burden  of  proof  beyond  a  reasonable 
doubt   Com.  v.  Carter  (Mass.)  66  N.  E.  716. 

And  where  two  persons  are  sought  to  be  ar- 
rested for  the  commission  of  a  felony,  and  one 
of  them  kills  one  of  their  pursuers,  and  the 
other  kills  another,  evidence  as  to  the  killing  of 
one  pursuer  is  admissible  in  a  prosecution  for 
the  killing  of  the  other,  as  part  of  the  rea  gea- 
to,  and  a  description  of  the  wound  is  also  prop- 
er. People  V.  Coughlin,  18  Utah,  58,  44  Pac. 
94. 

So,  the  conduct  of  a  person  accused  of  crime, 
after  the  offense  has  been  committed  is  a  legiti- 
mate subject  of  investigation ;  and  evidence, 
in  a  prosecution  for  the  homicide,  that  a  per- 
son who  killed  an  officer  seeking  to  arrest  him 
on  account  of  his  suspicious  actions,  evaded 
arrest  for  some  time,  and  when  arrested  and 
lodged  in  Jail  broke  jail  a  few  days  before  the 
court  met.  remaining  at  large  for  some  months 
before  he  was  retaken,  is  admissible.  Williams 
T.  Com.  86  Va.  607,  8  S.  B.  470. 

And  evidence  that  a  conversation  was  had 
with  a  police  officer  immediately  after  he  was 
shot  Is  admissible  in  a  prosecution  for  shooting 
him  in  resistance  of  arrest  to  show  his  physical 
condition  at  the  time,  no  attempt  having  been 
made  to  show  his  statements.  Com.  v.  Carter 
(Mass.)   66  N.  E.  716. 

And  statements  by  persons  accused  of  mur- 
der in  resisting  an  arrest,  made  in  Jail  after 
their  arrest,  bearing  upon  an  alleged  robbery  of 
a  bank  and  upon  the  conflict  preceding  their 
capture,  are  admissible  in  evidence,  the  kill- 
ing having  been  done  in  resisting  capture,  where 
they  were  being  tried  Jointly ;  since  in  such 
case  neither  can  exclude  testimony  which  was 
pertinent  against  himself,  simply  because  it 
might  not  be  entitled  to  any  consideration 
against  his  codefendant.  State  v.  Phillips,  118 
Iowa,  660,  92  N,  W.  876. 

.  The  character  of  an  officer  killed  by  a  person 
whom  he  sought  to  arrest,  however,  is  not  ad- 
missible in  a  prosecution  for  the  killing.  Miers 
▼.  State,  34  Tex.  Crim.  Rep.  161,  53  Am.  St. 
Rep.  705,  29  S.  W.  1074. 

And  that  a  person  sought  to  be  arrested  was 
a  bad  man  is  not  admissible  in  a  prosecution 
against  him  for  killing  the  officer  who  attempt- 
ed to  make  the  arrest.    Ibid. 

And  whether  or  not  a  policeman  was  the 
prosecutor  is  incompetent  and  immaterial  in  a 
prosecution  against  a  person  who  assaulted  him 
with  Intent  to  kill  to  prevent  an  illegal  arrest 
Barrel!  v.  SUte,  75  Ga.  842. 

And  that  a  person  had  consulted  counsel,  and 
had  been  advised  by  coimsel  that  he  had  a  legal 
right  to  maintain  possession  of  the  land  in  dis- 
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pute,  is  not  admissible  In  evidence  In  a  prosecu- 
tion against  an  alleged  coconspirator  for  kill- 
ing an  officer  in  resisting  dispossession  ot  such 
land.  Smith  y.  State  (Tex.  Crim.  App.)  81  S. 
W.  936. 

So,  evidoice  as  to  the  kind  and  color  of 
clothes  worn  by  the  deceased,  and  as  to  the  In- 
signia of  the  office  of  marshal  that  he  had 
about  his  person,  is  inadmissible  In  a  prosecu- 
tion for  homicide,  against  a  person  who  killed 
him,  on  the  claim  that  it  was  done  unlawfully 
in  resisting  arrest,  where  the  deceased  was  not 
at  the  time  marshal,  and  was  not,  even  if  he 
had  been,  authorized  to  arrest  the  accused  with- 
out a  warrant.  Bates  v.  Com.  14  Ky.  Li.  Rep. 
177,  19  S.  W.  928. 

XII.  Summanf. 

A  killing  with  malice  or  premeditation  i» 
usually,  if  not  universally,  murder  In  the  first 
degree,  whether  It  Is  a  killing  in  resisting  ar- 
rest, or  of  an  officer  of  Justice,  or  not,  the 
malice  aforethought  or  premeditation  being  the 
controlling  element.  The  killing  of  an  officer 
of  Justice,  and  the  killing  In  resistance  of  ar« 
rest  of  a  person  duly  authorised  to  make  the 
arrest,  acting  within  the  scope  of  his  authority, 
is  also  murder  as  a  general  role,  though,  of 
course,  it  would  only  be  murder  in  a  lower  de- 
gree in  the  absence  of  malice  aforethought  or 
premeditation,  where  these  elements  are  re- 
quired to  constitute  murder  In  the  first  degree. 
This  is  because  resisting  arrest  or  resisting 
official  action  of  an  officer  of  Justice  Is  an  un- 
lawful act,  and  the  killing  would  be  homicide  in 
the  commission  of  an  unlawful  act  which  1» 
usually  murder  without  reference  to  malice. 

To  bring  a  case  within  this  rule,  however, 
the  officer  killed  must  have  been  at  least  a  de 
facto  officer;  and  if  it  was  a  case  requiring  a- 
warrant  or  process,  he  must  have  acted  under 
one  issued  by  a  court  having  Jurisdiction  of 
the  alleged  offense;  though  It  would  not  be  in- 
effectual merely  because  it  is  technically  de- 
fective. If  It  was  a  case  of  an  arrest  for  a 
felony  without  a  warrant  the  officer  must  hare 
had  reasonable  ground  to  suppose  that  a  felony 
had  been  committed,  and  that  the  person  sought 
to  be  arrested  committed  it ;  and  in  case  of  an 
attempted  arrest  by  a  private  citizen,  to  Xtrlns 
killing  him  within  the  same  rule,  the  felonv 
must  have  been  committed  in  his  presence,  or 
the  arrest  must  have  been  on  fresh  pursuit  If 
the  case  is  one  of  an  unlawful  act,  not  a  felony,, 
a  private  individual  is  not  protected  in  mak- 
ing an  arreet,  and  an  officer  is  not  protected  In 
acting  without  a  warrant,  unless  the  criminal 
act  was  committed  in  his  presence. 

Though  an  arrest  is  duly  authorized,  however,, 
the  person  seeking  to  make  it  loses  his  protec- 
tion if  he  proceeds  with  unnecessary  force,  such 
force  authorizing  the  person  sought  to  be  ar- 
rested to  defend  himself,  even  to  the  extent  of 
killing  his  opponent  if  that  appears  to  be  neces- 
sary to  save  his  own  life,  or  prevent  great  bodily 
harm,  in  which  case  the  killing  would  be  justi- 
fiable; and,  though  the  unnecessary  force  may 
not  go  to'  this  extent,  still,  if  it  is  such  as  to 
induce  hot  blood,  it  may  be  regarded  as  a  sulD- 
clent  provocation  to  reduce  the  homicide  to 
manslaughter.  And,  though  an  arrest  Is  duly 
authorized  and  properly  made.  It  Is  stlir 
necessary,  in  order  to  cut  off  the  right 
of  self-defense,  that  knowledge  of  the  au- 
thority and  intent  to  make  the  arrest 
should  be  brought  home  to  the  person  sought  to 
be  arrested.    But  this  may  be  done  by  any  rea- 
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Eonable  means  calculated  to  convey  the  de- 
sired Information,  and  need  not  be  done  at  all 
when  the  perscm  sought  to  be  arrested  was  al- 
ready  informed,  or  when  the  clrcnmstances  were 
such  as  to  hiform  htm,  as  in  case  of  an  offense 
in  tlie  officer's  presence,  or  of  fresh  pursuit,  or 
when  he  at  once  resists  and  attacks  the  officer 
in  snch  a  manner  as  to  deprive  him  of,  or  se- 
rloQBly  interfere  with,  opportunity  to  ifiva  no- 
tice. 

In  case  of  an  unlawful  arrest,  or  attempt  to 
arrest,  killing  the  person  attempting  it  Is,  as 
a  general  rule,  manslaughter  only.  A  person 
sfrtting  unlawfully  to  arrest  another  is  a  trsa- 
pasaer,  and  the  trespass  is  a  ground  of  provoca- 
tion anfflclent  to  reduce  the  homicide  of  such 
person  In  resistance  of  the  arrest  from  murder 
to  mnnslaughter ;  though  it  is  not  so  reduced 
unless  the  person  sought  to  be  arrested  actually 
acted  under  the  Influence  of  hot  blood  Induced 
by  tlie  provocation.  And  such  an  attempt  un- 
lawfolly  to  arrest  gives  the  person  sought  to  be 
arrested  a  right  to  resist,  even  to  the  extent  of 
ktlliBg  his  opponent,  if  such  killing  Is  necessary 
to  save  his  own  life,  or  to  save  himself  from 
serknis  bodily  harm;  but  the  necessity  must 
have  been  real  and  apparent  The  amount  of 
fores  which  lie  may  use  in  self-defense,  how- 


ever, is  that,  only,  which  is  necessary  to  prevent 
the  carrying  out  of  the  unlawful  purpose.  If 
excessive  force  is  used  in  making  resistance, 
the  right  of  self-defense  is  eliminated,  and  kill- 
ing, by  means  calculated  to  cause  death,  with 
knowledge  that  the  Intent  was  only  to  arrest,  is 
murder  *,  and  an  unintentional  killing  in  making 
such  resistance  by  means  not  calculated  to  cause 
death  is  manslaughter. 

These  rules  apply,  also,  to  the  killing  of  as- 
sistants acting  in  the  presence  of,  or  under  the 
directions  of,  an  c^cer ;  and  to  killing  to  effect 
an  escape  after  submission  to  arrest,  such  sub- 
mission not  affecting  the  right  to  resist  an  il- 
legal arrest;  and  the  escape  of  a  person  in 
confinement — at  least  if  it  is  for  a  felony — is  a 
felony,  and  killing  to  effect  such  escape  is  mur- 
der. 

The  indictment  In  fueh  a  case  need  not  charge 
that  the  person  killed  was  an  ofllcer  engaged  in 
the  performance  of  his  duty;  it  may  be  gen- 
eral, charging  a  killing  with  malice  prepense; 
and  the  rules  of  evidence  applicable  generally 
in  criminal  cases  apply  to  proof  of  the  ofllclal 
character  of  the  ofllcer,  and  of  the  authority 
under  which  he  acted,  and  to  proof  of  motive^ 
intent,  or  malice,  on  the  part  of  the  accused. 

F.  H.  B. 
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Fred  T.  IJLMER  et  ol. 

V. 

UME  ROCK  RAILROAD  COMPANY. 

(98  Me.  579.) 

1.  mr^etl&er  or  not  a  purpose  for  vrhiclt 
pTiwate  property  Is  aowflrbt  to  be  tak- 
en onder  the  power  of  eminent  domain  is  a 
public  one  is  a  Judicial  question. 

%,  Til  At  tbe  primary  purpose  of  a 
'braaelt  track  to  a  stone  qvarry  is 
the  accmnmodation  of  the  owner  of  the 
quarry  will  not  prevent  the  exercise  of  the 
ri^t  of  eminent  domain  for  the  acquisition 
of  a  right  of  way  if  the  track  is  in  fact 
Intended  for  the  use  of  the  public,  which  will 
be  entitled  to  Its  use  whenever  the  neces- 
sity for  such  use  arises. 

a.  Tbe  courts  vriU  not  declare  flu'val- 
id  an  enactment  of  tbe  Icffflalature 
delegating  the  power  of  eminent  domain, 
unless  it  is  clearly  so. 

4.  Tbc  exercise  by  a  railroad  company 
ef  tlic  povrer  of  eminent  domain  to 
acquire  a  right  of  iray  for  a  branch  &ack  to 
a  stone  quarry  is,  in  effect,  a  declaration 
that  the  branch  is  subject  to  the  use  of  the 
public,  and  to  public  control. 

5.  Tltat  all  tbe  stock  of  a  railroad 
conspany,  except  tbat  necessary  to 
qusOify  the  directors,  is  owned  by  the 
owner  of  a  stone  quarry,  does  not  make  the 
construction  of  a  branch  to  such  quarry  so 
far  a  private  enterprise  as  to  preclude  the 


exercise  of  the  power  of  eminent  domain,  if 
the  purpose  of  such  construction  is  declared  by 
the  corporation  to  be  the  accommodation  of 
the  Dubllc. 

6.  That  tbe  ownership  of  all  the  quar* 
ries  reached  by  a  railroad  organized  to 
transport  limestone  from  the  quarries  In  a 
particular  town  to  the  kilns  becomes  vest- 
ed in  one  person,  does  not  destroy  the  pub- 
lic character  of  the  road. 

7.  If  directors  of  a  railroad  organised 
to  transport  stone  from  lime  quar- 
ries to  the  kilns  act  in  grood  faith 
in  refusing  to  extend  the  right  to  serve 
other  quarries  after  the  ownership  of  all 
those  served  by  the  road  becomes  vested  In 
one  person,  their  action  Is  not  subject  to  re- 
view by  the  courts. 

8.  That  a  railroad  company  has  com- 
mitted an  act  for  vrhieh  its  charter 
migrht  be  forfeited  by  refusing  to  serve 
the  public  is  no  ground  for  denying  it  the 
right  to  exercise  the  power  of  eminent  do- 
main to  acquire  a  right  of  way  for  an  exten- 
sion of  its  syrtem. 

(April    25,    1904.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Knox  County  for  the  opinion  of  the 
foil  bench  of  a  bill  filed  to  enjoin  defend- 
ant from  building  a  branch  or  spur  track  to 
its  road.    Bill  diamiased. 
The  facts  are  stated  in  the  opinion. 


NOTB. — For  other  cases  in  this  series  as  to 
right  to  exercise  eminent  domain  to  obtain  a 
right  of  way  for  a  railroad  which  is  chief- 
ly for  the  advantage  of  a  private  busi- 
ness, see  Kettle  River  R.  Co.  v.  Eastern 
R.  Co.  6  Lw  R.  ▲.  Ill;  Butte,  A.  ft  P.  R.  Co. 
06  L.  R.  i^. 


V.  Montana  Union  R.  Co.  31  L.  R.  A.  298; 
Bridal  Veil  Lumbering  Co.  v.  Johnson,  84  L. 
R.  A.  868 ;  Kansas  &  T.  Coal  R.  Co.  v.  North- 
western Coal  ft  MIn.  Co.  61  L.  R.  A.  986;  and 
Re  Chicago  ft  N.  W.  R.  Co.  56  L.  R.  A.  Z&$. 
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Mesgra.    D.    If.    MortlAiul   and    J*    £• 

Moore,  for  complainants: 

While  the  legislature  may  determine  as  to 
the  exigency  which  calls  for  the  exercise  of 
the  right  of  eminent  domain,  it  is  for  the 
court  to  determine  whether  the  use  so 
;^ranted  is  public  or  private. 

Kennebec  Water  Di8t,  ▼.  WaterviUe,  96 
Me.  241,  52  Atl.  774;  2  Wood,  Railroads, 
S20 :  1  Horer,  Railroads,  298. 

The  question  whether  any  railroad  is  for  a 
public  or  private  use  depends  upon  the  right 
of  the  public  to  use  the  road,  and  to  require 
the  company,  as  a  common  carrier,  to  trans- 
port freight  or  passengers.  The  actual 
amount  of  business  done  by  the  road  is  im- 
material. 

Kettle  River  R.  Co.  ▼.  Basiem  R.  Co.  41 
Minn.  461,  6  L.  R.  A.  Ill,  43  N.  W.  469. 

When  any  company  seeks  to  condemn  land 
it  must  be  able  to  show  that  the  particular 
scheme  in  which  it  is  engaged  is  a  railroad 
enterprise  within  the  true  meaning  of  the 
decisions  which  justify  the  taking  of  private 
property  for  railroad  purposes,  or  that  the 
business  which  it  is  authorized  to  carry  on 
is  public,  so  that  the  proposed  taking  is  for 
a  public  use. 

State  V.  Hazelton  d  L.  R,  Co.  40  Ohio  St. 
504;  2  Wood,  Railroads,  835;  Re  Niagara 
Falls  d  W,  R.  Co.  108  N.  Y.  376,  16  N.  E. 
429 ;  Lewis,  Em.  Dom.  160 ;  Chicago  d  E,  I. 
R.  Co.  V.  Watae,  116  111.  449,  6  N.  E.  49; 
Kyle  V.  Texas  d  V.  0.  R.  Co.  (Tex.  App.) 
4  L.  R,  A.  275;  Pittsburg,  W.  d  K.  R.  Co. 
V.  Benicood  Iron  Works,  31  W.  Va.  710,  2  L. 
R.  A.  680,  8  S.  E.  453. 

The  sale  and  transfer  of  stock  in  the  Lima 
Rock  Railroad,  not  to  separate  individuals, 
but  to  a  body  corporate,  is  as  effectual  a 
transfer  of  franchises  as  any  sale  or  lease  by 
a  body  corporate  as  a  whole  to  another  body 
corporate. 

Brunswick  Gaslight  Co.  v.  United  Gas, 
Fuel  d  Light  Co.  85  Me.  532,  35  Am.  St. 
Rep.  385,  27  Atl.  526. 

The  remedy  at  law  would  not  b^  complete, 
as  the  invasion  might,  and  probably  would, 
continue,  and  would  force  the  complainants 
to  bring  a  multitude  of  lawsuits,  none  of 
which  might  prove  effectual  to  prevent  the 
invasion  of  their  lands,  or  to  restore  to  them 
the  possession  thereof. 

2  Beach,  Modem  Eq.  Pr.  f  721 ;  Wheelook 
V.  yoonan,  108  N.  Y.  179,  2  Am.  St.  Rep. 
405,  15  N.  E.  67;  Whitehead,  Eq.  Pr.  f  138; 
Boyce  v.  Grundy,  3  Pet.  215,  7  L.  ed.  657. 

Messrs.  C.  E.  Littlefleld  and  A.  8. 
Iiittlefleld,  for  respondent: 

The  main  line  of  this  railroad  is  a  public 
use. 

Famsworth  v.  Lime  Rock  R.  Co.  83  Me. 
440,  22  Atl.  373. 

There  are  three  elements  or  reasons  enter- 
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ing  into  the  determination  of  tbe  question 
of  public  use.  Where  all  of  them  coexist  in 
the  use,  a  public  use,  as  a  l^al  proposition, 
is  clearly  established,  lliese  elements  are: 
(1)  Public  utility  and  benefit;  (2)  public 
control,  and  right  of  the  public  to  use;  (3) 
necessity,  or  need,  or  difficulty  of  aooom- 
plishment,  except  through  the  public  right. 

Works  of  great  public  utility  and  general 
public  benefit  have  been  frequently  held  by 
the  courts  as  authorizing  the  exerdae  of 
eminent  domain,  even  though  neither  di- 
rectly nor  indirectly  do  the  public  have  any 
use  of,  or  the  right  to  use,  anything  grow- 
ing out  of  the  exercise  of  this  power. 

Talbot  V.  Hudson,  16  Gray,  417;  Moore  v. 
Sanford,  151  Mass.  290,  7  L.  R.  A.  161,  24 
N.  E.  323;  Norfleet  v.  CromweU,  70  N.  C. 
634,  16  Am.  Rep.  787;  Pawtan  d  H.  Irrig. 
Canal  d  Land  Co.  ▼.  Farmers'  d  M. 
Irrig.  d  Land  Co.  45  Neb.  884,  29  L. 
R.  A.  853,  50  Am.  Si.  Rep.  585,  64 
N.  W.  343;  Aldridge  v.  Tusoumbia,  0. 
d  D.  R.  Co.  2  Stew,  k  P.  (Ahu)  199,  23 
Am.  Dec.  307;  Scudder  v.  Trenton  Dela- 
ware Falls  Co.  1  N.  J.  Eq.  694,  23  Am.  Dee. 
756;  Olmstead  v.  Camp,  33  Conn.  546,  89 
Am.  Dec.  221 ;  Todd  v.  Austin,  34  Conn.  90; 
Great  Falls  Mfg.  Co.  v.  Femald,  47  N.  H. 
456;  Beekman  ▼.  Saratoga  d  S.  R.  Co,  3 
Paige,  45,  22  Am.  Dec.  679. 

If  such  individuals,  constituting  the  gen* 
eral  public,  as  may  have  occasion,  shall  have 
a  right  to  the  use,  or  the  direct  benefit  of 
the  use,  of  the  property  taken  by  the  right 
of  eminent  domain,  this  element  certainly 
greatly  strengthens  the  contention  of  public 
use. 

Norfleet  v.  Cromwell,  70  N.  C.  634,  16  Am. 
Rep.  787 ;  Coster  v.  Tide  Water  Co.  18  N.  J. 
Eq.  66;  WeU<m  v.  Diokson,  38  Neb.  767,  22 
L.  R,  A.  496,  41  Am.  St.  Rep.  775,  67  N.  W. 
569;  Bholl  v.  Germa/n  Coal  Co.  118  HI.  433, 
59  Am.  Rep.  379,  10  N.  E.  199;  Tyler  v. 
Beaoher,  44  Vt.648,  8  Am.  Rep.  398;  SUwart 
V.  Great  Northern  R.  Co.  66  Minn.  519,  33 
L.  R.  A.  427,  68  N.  W.  208 ;  Jordan  v.  Wood- 
ward, 40  Me.  324;  Soudder  v.  Trenton  Del- 
aware Falls  Co.  1  N.  J.  Eq.  694,  23  Am. 
Dec.  766. 

Ther6  must  then  be  some  other  element  or 
elements,  which,  joined  with  these  two,  will 
in  all  cases  justify  the  exercise  of  this  right, 
and  that  additional  element  is  necessity, 
need,  impossibility,  or  great  difficulty,  ex- 
cept through  the  public  right.  Stress  is 
laid  upon  this  element,  and  it  is  held  to  be 
a  controlling  one. 

Re  New  York,  136  N.  Y.  253,  31  Am.  St 
Rep.  825.  31  N.  E.  1043;  Dayton  Gold  d  8. 
Min.  Co,  V.  Seawell,  11  Nev.  394;  Overman 
Silver  Min.  Co.  v.  Corcoran,  15  Nev.  147; 
Beekman  v.  Saratoga  d  S.  R.  Co.  3  Paige, 
45,  22  Am.  Dec  686;  Douglass  ▼.  Bymm, 
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59  Fed.  29;  10  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1066. 

Land  may  be  taken  for  the  establishment 
of  GO-ealled  private  roads. 

Shaver  t.  Btarreti,  4  Ohio  St  499;  FerrU 
▼.  Bramhlej  5  Ohio  St.  109;  Bankhead  v. 
Brown,  25  Iowa,  547;  Waddell's  Appeal,  84 
Pa.  93;  Sherman  y.  Buiok,  32  Cal.  241,  91 
Am.  Dec.  577;  Denham  t.  Bristol  County, 
108  Mass.  202. 

There  is  no  l^al  distinction  between  such 
priTate  roads  and  the  branch  of  a  railroad 
to  reach  the  property  of  some  particular  per- 
son in  so  far  as  the  right  of  eminent  domain 
is  concerned. 

Concord  R.  Co,  v.  Oreely,  17  N.  H.  57 ;  Re 
yioffora  Folia  &  W.  R.  Co.  108  N.  Y.  385,  15 
N.  E.  429;  Re  Railroad  Comre.  83  Me.  277, 
22  AtL  168;  Bartlett  v.  Bangor,  67  Me.  467. 

Land  may  be  taken  for  brandi  or  spur 
trades  extending  to  private  property. 

Kettle  River  R.  Co.  v.  Eastern  R.  Co.  41 
Minn.  461,  6  L.  R.  A.  Ill,  43  N.  W.  469; 
Clticago,  B.  d  N,  R.  Co.  v.  Porter,  43  Minn. 
527,  46  N.  W.  75;  Vew  Central  Coal  Co.  v. 
Owrgt^e  Creek  Coal  d  J.  Co.  37  Md.  637; 
Dietridi  T.  Murdoch,  42  Mo.  279;  Bank- 
head  V.  Broum,  25  Iowa,  540;  PhilUpa  v. 
Wetwm,  63  Iowa,  28,  18  N.  W.  659;  Na- 
tional Book  R.  Co.  V.  Central  R.  Co.  32  N. 
J.  Bq.  766;  Clarke  v.  Blackmar,  47  N.  T. 
150;  Toledo,  8.  d  M.  R.  Co.  ▼.  East  Bag- 
tMi0  d  St.  C.  R.  Co.  72  Mich.  206,  40  N.  W. 
436;  Bridal  Veil  Lumhering  Co.  v.  Johnson, 
30  Or.  210,  34  L.  R.  A.  368,  60  Am.  St.  Rep. 
818,  46  Fae.  790;  Butte,  A.  d  P.  R.  Co.  v. 
Montana  Union  R.  Co.  16  Mont.  604,  31  L. 
K.  A.  298,  60  Am.  St.  R^.  616,  41  Pac  232 ; 
Veto's  Appeal,  10  W.  N.  G.  463;  Edgewood 
R.  Co.'s  Appeal,  79  Pa.  257;  Harvey  v. 
Lloyd,  8  Pa.  St.  340;  Shoenherger  v.  Jlfi«l- 
hollan,  8  Pa.  146;  Harvey  v.  Thomas,  10 
Watts,  66,  86  Am.  Dec  141 ;  Hays  v.  Risher, 
32  Pa.  169;  Truesdale  v.  Peoria  Crape  Sug- 
er  Co.  101  m.  561 ;  Chicago  Dock  d  Canal 
Co.  V.  OarHty,  115  lU.  155,  3  N.  E.  448. 

What  is  necessary  for  the  carrying  on  of 
the  business  of  a  railroad  company  if  it 
makes  up  a  part  of  the  things  necessary  to 
the  eonvenient  operation  and  the  success- 
ful prosecution  of  the  enterprise  is  equally, 
each  in  detail,  a  public  use  with  the  main 
line  of  the  railroad. 

yew  York  d  C.  R.  Co.  v.  Gunnison,  1 
Hun,  497;  Bternkeim  v.  Buroky,  14^  111. 
243,  36  N.  B.  1026;  Concord  R.  Co.  v.  Oreely, 
17  N.  H.  47;  10  Am.  k  Eng.  Enc  Law,  2d 
«d.  p.  1070;  Haaen  t.  Bssea  Co.  12  Cush. 
477;  Talbot  T.  Hudson,  16  Gray,  422;  Moore 
y.  Banford,  151  Mass.  288,  7  L.  R.  A.  151, 
24  N.  E.  323;  Consolidated  Cha/nnel  Co.  v. 
Central  P.  R.  Co.  51  Cal.  273;  Olmstead 
V.  Camp,  33  Conn.  535,  89  Am.  Bee  221. 

This  is  peculiarly  a  cieuse  of  simple  tres- 
66L.R.A. 


pass  for  which  damages  can  compensate, 
and  there  is  no  reason  to  apprehend  that, 
if  the  defendants  were  held  liable  for  tres- 
pass, the  trespass  would  continue  there- 
after ;  and  consequently  it  is  a  case  in  which 
the  right  must  be  first  settled  at  law. 

Jordan  v.  Woodward,  38  Me.  424;  Rook- 
land  V.  Rockland  Water  Co.  86  Me.  58,  29 
Atl.  935. 

It  is  not  competent  in  a  collateral  proceed- 
ing to  show  any  matter  affecting  the  for- 
feiture of  the  charter. 

17  Enc  PI.  k  Pr.  p.  409;  State  v.  Wood- 
ward,  89  Ind.  113. 

Wiswell^  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant,  the  Lime  Rock  Railroad 
Company,  is  a  corporation  organized  under 
chapter  418,  p.  633,  of  the  Private  and  Spe- 
cial Laws  of  1889,  and  the  amendments  there- 
to, and  was  given  power,  by  its  charter,  "to 
construct,  maintain,  and  use  one  or  more 
lines  of  railroad  to  be  operated  by  steam 
or  horse  power,  with  single  or  double  trades, 
from  the  lime  quarries  in  the  city  of  Rock- 
land and  town  of  Thomaston,  in  such  di- 
rection as  may  best  convene  the  transporta- 
tion of  limestone  from  said  quarries  to  the 
various  lime  kilns  in  said  city  and  town,  to- 
gether with  other  freight,  with  convenient 
branches  to  accommodate  each  kiln."  It  was 
alss  authorixed  ^to  construct,  maintain,  use, 
and  operate  all  side  tracks,  spurs,  turnouts, 
and  branches,  and  to  make  such  additions 
to  its  present  location^  from  time  to  time, 
as  may  be  necessary  or  convenient  in  order 
to  reach  the  various  lime  quarries  and  lime 
kilns  that  are  now  opened  or  built,  or  that 
may  be  hereafter  opened  or  built,  in  said 
city  and  town."  The  corporation  was  also 
given  power  to  purchase  and  hold  such  real 
estate  as  might  be  necessary  and  convenient 
for  its  purposes;  ''and  in  case  said  corpora- 
tion cannot  agree  with  the  owners  of  land 
necessary  and  convenient  for  said  road,  it 
may  be  takoi  for  the  aforesaid  purposes,  as 
and  for  public  uses,  subject  to  the  same 
damages  and  proceedings  as  when  land  is 
taken  by  other  railroads  under  the  general 
laws  of  the  state." 

The  corporation  boob  after  the  date  of  its 
charter  filed  locations  for  the  lines  of  its 
roads  in  accordance  with  thd  provisions  of 
its  charter,  and  has  since,  from  time  to 
time,  made  additional  locations,  in  each  case 
stating  therein  that  such  location  was  a 
partial  location,  and  that  it  reserved  the 
right  thereafter  to  make  additional  loca- 
tions. The  road  has  been  built  and  has 
been  in  operation  for  a  number  of  years, 
and  now  consists  of  about  13  miles  of  trade 
extending  from  various  lime  quarries  in 
Rockland  and  Thomaston  to  the  lime  kilns. 
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It  also  connects  with  the  Maine  Central 
Ivailroad  at  Rockland,  and  with  an  electric 
street-car  line  extending  through  the  two 
towns.  The  principal  business  of  the  road 
has  always  been  the  transportation  of  lime 
rock  from  the  quarries  to  the  kiln,  but  it 
has  also  been  engaged  to  a  considerable  ex- 
tent in  the  transportation  of  other  freight 
between  the  Maine  Central  Railroad  Sta- 
tion and  the  places  of  business  of  various 
persons,  firms,  and  corporations. 

On  January  20,  1003,  the  railroad  com- 
pany commenced  proceedings  to  condemn, 
under  its  power  of  eminent  domain,  a  right 
of  way  over  the  land  of  the  complainants, 
for  the  purpose  of  building  thereon  a  branch 
track  from  one  of  its  main  lines  to  a  lime 
quarry  owned  by  the  Rockland-Rockport 
Lime  Company.  No  question  is  raised  as 
to  the  form  or  sufficiency  of  the  proceedings 
commenced  by  the  railroad  company  for  the 
purpose  of  acquiring  by  condemnation  this 
easement;  but  in  this  bill  the  complainants 
ask  that  the  railroad  company  may  be  re- 
strained from  further  proceedings,  and  from 
taking  possession  of  any  portion  of  the  com- 
plainants' premises  for  this  purpose.  The 
prayer  for  this  relief  is  based  upon  many 
reasons  set  out  in  the  bill,  which  will  be 
considered.  The  principal  ground  for  re- 
lief is  that  the  easement  in  the  complain- 
ants' real  estate  is  not  to  be  taken  by  the 
railroad  company  for  a  public  use,  but  solely 
for  the  private  use  and  benefit  of  the  rail- 
road company,  and  of  the  owner  of  the 
quarry  to  which  a  branch  track  is  to  be 
constructed. 

The  charter  of  the  company,  already  quot- 
ed from,  authorized  the  railroad  company, 
so  far  as  it  could  do  so  within  constitution- 
al limitations,  to  construct  and  maintain 
branch  lines  to  each  kiln,  and  to  the  various 
quarries  then  opened  or  built,  or  that  might 
be  subsequently  opened  or  built.  Somewhat 
similar  to  this  authority  given  to  the  de- 
fendant by  its  charter  is  the  power  con- 
ferred upon  railroads  by  a  general  statute 
of  this  state  (Rev.  Stat.  1003,  chap.  61,  f 
30)  which  is  as  follows:  "Any  railroad 
corporation,  under  the  direction  of  the  rail- 
road commissioners,  may  locate,  construct, 
and  maintain  branch  railroad  tracks  to  any 
mills,  mines,  quarries,  gravel-pits,  or  man- 
ufacturing establishments  erected  in  any 
town  or  township  through  which  the  main 
line  of  said  railroad  is  constructed,"  etc. 

But  it  is  urged  that  this  general  statute, 
and  the  provisions  referred  to  in  the  char- 
ter of  this  railroad  company,  are  unconsti- 
tutional, since  it  allows  the  private  prop- 
erty of  an  individual  to  be  taken,  not  for  a 
public  use,  but  for  the  private  purposes  of 
the  railroad  corporation  and  of  the  manu- 
facturer or  mine  owner  who  is  primarily 
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accommodated  by  the  construction  of  such 
branch  track;  or  that  at  least  in  this  par- 
ticular case  the  land  sought  to  be  taken  by 
the  railroad  company  for  the  purpose  of  con- 
structing a  branch  track  from  its  main  line 
across  the  plaintiff's  land  to  the  lime  quarry 
is  for  the  sole  use  and  benefit  of  the  rail- 
road company  and  the  lime  company,  and 
will  in  no  sense  serve  any  public  purpose  or 
use. 

The  question  thus  presented,  as  has  been 
frequently  decided  in  this  and  many  other 
states  of  this  country,  is  a  judicial  one.  The 
legislature  has  the  power  to  take,  or  to  dele- 
gate to  another  the  power  to  take,  private 
property  for  public  purposes,  provision  be- 
ing made  for  the  payment  of  just  compensa- 
tion therefor;  but  it  cannot  take,  or  dele- 
gate to  another  the  right  to  take,  private 
property  for  anything  but  a  public  pur- 
pose. Whenever,  therefore,  it  is  contended 
that  this  power  of  eminent  domain  is  at- 
tempted to  be  improperly  exercised  under 
legislative  authority,  it  is  necessary  for  the 
court  to  determine  whether  or  not  the  legis- 
lature, in  granting  such  authority,  has  acted 
within  the  limitations  of  the  Constitution, 
and  whether  or  not,  in  the  exercise  of  this 
power,  the  corporation  is  in  fact  carrying 
out  the  public  purpose  on  account  of  which 
the  power  was  granted.  It  is,  of  course, 
important  in  the  determination  of  such  a 
question  that  this  essential  attribute  of  sov- 
ereignty should  not,  upon  the  one  hand,  be 
so  abridged  as  to  interfere  with  the  devel- 
opment of  enterprises  which  are  of  a  publie 
nature,  within  the  meaning  of  the  Constitu- 
tion, or,  upon  the  other  hand,  so  extended 
as  to  allow  the  taking  of  the  private  prop- 
erty of  one  for  the  private  use  and  benefit 
of  another. 

nuit  the  ordinary  purposes  for  whidi  rail- 
roads are  constructed  and  operated — the 
transportation  of  freight  or  passengers — ^are 
essentially  public  in  their  nature,  and  of 
great  public  convenience  and  utility,  is,  of 
course,  conceded.  ''They  are  public  high- 
ways; great  thoroughfares  of  public  travel 
and  convenience."  Re  Railroad  Oomn.  83 
Me.  273,  22  Atl.  168.  These  great  thorough- 
fares of  public  travel  could  not  be  construct- 
ed if  the  acquisition  of  their  necessary  rights 
of  way  depended  upon  the  whim,  caprice, 
or  unreasonable  demands  of  the  owners  of 
all  lands  over  which  It  is  necessary  for 
them  to  be  constructed.  For  this  reason 
public  railroad  corporations  are  very  prop- 
erly endowed  by  the  legislatures  of  all  states 
with  the  power  to  exercise  the  right  of  emi- 
nent domain.  It  is  plain  that  such  transpor- 
tation lines  from  place  to  place,  whether  in 
the  same  or  in  different  towns,  are  as  much 
a  public  enterprise  and  use  as  are  publie 
roads   constructed  'for  the  same    purpose. 
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That  the  purposes  of  this  particular  rail- 
road, so  far  at  least  as  its  main  lines  are 
concerned,  are  public,  and  therefore  that 
the  eorporation  was  properly  invested  with 
the  right  of  eminent  domain,  was  decided  by 
this  court  in  1891.  Famstoorih  v.  Lime 
JRoek  R.  Co.  83  Me.  440,  22  Atl.  373. 

The  general  question  is  then  presented 
whether  or  not  a  railroad  corporation  or- 
ganized under  legislative  authority  for  the 
purpose  of  constructing  and  operating  a 
public  railroad,  with  express  authority  to 
buiJd  a  branch  track  to  a  private  manufac- 
turing establishment,  mine,  or  quarry,  and 
invested  with  the  right  to  take  by  eminent 
domain  lands  necessary  for  such  purposes, 
may  take  the  private  property  of  an  indi- 
vidual, under  such  right,  for  the  purpose  of 
the  construction  of  such  a  branch  track, 
even  if  the  primary  purpose  for  such  tak- 
ing and  construction  is  to  accommodate  such 
manufactory,  mine,  or  quarry,  and  of  ob- 
taining the  business  of  the  transportation  of 
freight  therefrom.  There  is  no  arbitrary 
rule  by  which  this  question  can  be  deter- 
mined in  all  cases.  It  must  be  decided  by 
the  application  of  general  principles  to  the 
particular  facts  of  each  case.  Of  course, 
the  general  question  is  whether  such  track 
is  to  be  constructed  for  private  purposes 
or  for  public  use.  If  the  branch  track  is 
to  be  built  solely  and  exclusively  for  the 
benefit  and  accommodation  of  the  railroad 
company  and  of  the  owner  of  the  private 
business  enterprise,  it  may  well  be. said  that 
it  would  serve  no  public  purpose  and  would 
be  of  no  public  use,  although  the  existence 
of  sueb  a  track  might  be  of  great,  but  indi- 
rect^ benefit  to  the  community,  by  enabling 
the  private  enterprise  to  be  carried  on,  and 
in  thereby  giving  employment  to  labor.  But 
the  mere  fact  that  the  primary  purpose  of 
such  a  branch  is  to  accommodate  a  particu- 
lar private  business  enterprise  is  by  no 
means  a  controlling  test.  The  character  of 
the  nse,  whether  public  or  private,  is  de- 
termined  by  the  extent  of  the  right  by  the 
public  to  its  use,  and  not  by  the  extent  to 
which  that  right  is  or  may  be  exercised.  If 
it  is  a  public  way  in  fact,  it  is  not  material 
that  bnt  few  persons  will  enjoy  it.  When 
such  a  branch  trade  is  first  constructed,  and 
the  right  of  way  necessary  therefor  is  taken, 
it  may  in  fact  be  used  only  for  the  business 
of  the  plant  to  which  it  is  constructed,  be- 
cause at  that  time  no  other  business  enter- 
prise may  exist  in  that  vicinity  to  furnish 
freight  for  transportation ;  but  in  the  future 
other  enterprises  may  spring  up,  either  up- 
on the  line  or  upon  the  extension  thereof, 
so  that  a  branch  track  which  in  the  first  in- 
stance is  primarily  constructed  for  the  ac- 
commodation of  one  may  become  of  equal 
aeeommodation,  benefit,  and  use  to  others. 
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As  illustrative  of  this,  the  directors  of  the 
railroad  company  have  said  in  their  location 
filed  in  this  particular  case:  "This  location 
is  a  location  also  in  part.  The  line 
and  locations  of  said  railroad  are  to  be 
extended  and  additional  locations  made 
as  soon  as  the  proper  course  and  location  of 
such  extensions  and  additional  locations 
are  deteimined 'upon,  so  that  said  railroad, 
when  the  locations .  thereof  are  completed, 
shall  reach  all  of  the  kilns,  quarries,  and 
other  property  that  can  be  accommodated 
by  its  southern,  northern,  and  other 
branches." 

The  tests  decisive  of  this  question  as  to 
whether  a  branch  track  of  this  character  is 
to  be  constructed  and  operated  for  public 
or  private  purposes,  deducible  from  the  great 
weight  of  authority  upon  the  question  in 
this  country,  are  these:  If  the  track  is  to 
be  open  to  the  public,  to  be  used  upon  equal 
terms  by  all  who  may  at  any  time  have  oc- 
casion to  use  it,  so  that  all  persons  who 
have  occasion  to  do  so  can  demand  that 
they  be  served  without  discrimination,  not 
merely  by  permission,  but  as  of  right,  and 
if  the  track  is  subject  to  governmental  con- 
trol, under  general  laws,  as  are  the  main 
lines  of  a  railroad,  then  the  use  is  a  public 
one,  and  the  legislature  may  grant  the  pow- 
er, to  exercise  the  right  of  eminent  domain 
to  a  corporation  which  is  to  construct  and 
operate  such  track;  and,  if  the  purpose  of 
the  railroad  corporation  in  building  any  par- 
ticular branch  track  is  to  operate  the  same 
in  conformity  with  these  requirements,  then 
the  power  granted  by  the  legislature  may 
be  exercised  in  that  particular  case. 

This  is  in  accordance  with  the  almost  un- 
broken line  of  decisions  of  the  appellate 
courts  of  the  various  states  of  this  country, 
brief  quotations  from  a  few  of  which  may 
be  advantageous.  In  State,  De  Camp,  Prose- 
outor,  ▼.  Hibemia  Underground  R,  Co.  47 
N.  J.  L.  43,  the  oourt  said:  "This  enter- 
prise does  not  lose  the  character  of  a  public 
use  because  of  the  fact  that  the  projected 
railroad  is  not  a  thoroughfare,  and  that  its 
use  may  be  limited  by  circumstances  to  a 
comparatively  small  part  of  the  public 
Every  one  of  the  public  having  occasion  to 
send  material,  implements,  or  machinery  for 
mining  purposes  into,  or  obtain  ores  from, 
the  several  mining  tracks  adjacent  to  the 
lo<Sation  of  this  road,  may  use  the  railroad 
for  that  purpose,  and  of  right  may  require 
the  company  to  serve  him  in  that  respect; 
and  that  is  the  test  which  determines  wheth* 
er  the  use  is  public."  To  the  same  effect, 
see  National  Docks  R,  Co.  v.  Central  R.  Co. 
32  N.  J.  Eq.  755. 

In  Kettle  River  R.  Co.  v.  Eastern  R.  Co. 
41  Minn.  461,  6  L.  R.  A.  Ill,  43  N.  W.  469, 
the  New  Jersey  case  first  above  cited  is 
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quoted  from  with  approval,  the  court  say- 
ing: "If  all  the  people  have  a  right  to  use 
the  road,  it  is  a  public  use  or  interest, 
though  the  number  who  have  business  re- 
quiring its  UBe  may  be  small/'  In  Chi- 
cago, B.  d  N.  B.  Co.  y.  Porter,  43  Minn. 
527,  46  N.  W.  76,  the  court  decided  that  a 
spur  track  extending  from  the  main  line 
of  a  public  railroad  across  private  property 
to  a  private  manufacturing  establishment 
was  a  public  enterprise,  the  court  saying: 
"The  switch  track  .  .  .  is  to  be  a  part 
of  a  -system  of  tracks,  all  belonging  to  the 
generaJ  enterprise  of  maintaining  and  oper- 
ating a  railroad  for  public  use."  The  court 
in  this  case  also  adopted  the  test  applied  in 
numerous  other  cases,  to  the  effect  that  the 
character  of  the  use  does  not  depend  upon 
the  amount  of  business  or  number  of  persons 
who  may  have  occasion  to  use,  but  upon  the 
right  of  the  public  to  use,  and  goes  on  to 
say  that  there  is  nothing  in  the  evidence 
showing  that  the  manufacturer  is  to  have 
any  control  over  or  management  of  the 
road,  or  any  right  in  it  other  than  that  of 
any  person  or  corporation  having  business 
establishments  along  its  line. 

In  PhiUips  y.  Watson,  63  Iowa,  28,  18  N. 
W.  659,  the  court  said:  "The  character  of 
a  way,  whether  it  is  public  or  private,  is 
determined  by  the  extent  of  the  right  to  use 
it,  and  not  by  the  extent  to  which  that 
right  is  exercised.  If  all  the  people  have  the 
right  to  use  it,  it  is  a  public  way,  although 
the  number  who  have  occasion  to  exercise 
the  right  is  very  small."  The  earlier  Iowa 
case  of  Bankhead  y.  Broum,  25  Iowa,  540, 
is  cited  by  the  court  in  support  of  this  doc- 
trine. In  the  case  last  quoted  from,  the 
spur  track  from  the  railroad  to  the  private 
property  was  constructed  by  the  owner  of 
the  private  business  enterprise  under  a  stat- 
ute authorizing  such  construction  and  the 
condemnation  of  property  therefor.  But  the 
right  to  take  private  property,  even  under 
such  circumstances,  was  sustained,  the  court 
snying:  "We  conclude,  therefore,  that  a 
rottd  or  way  established  under  the  provisions 
of  this  statute  is  a  public  way,  in  the  sense 
that  the  public  may  use  and  enjoy  it  in 
the  way  in  which  roads  and  highways  are 
ordinarily  used  by  it,  and  that  the  mine 
owner  who  procured  it  to  be  established 
must  use  the  special  privilege  which  the 
act  confers  on  him  in  such  manner  as  not 
to  destroy  this  right  of  the  public  or  pre- 
vent its  enjoyment." 

The  public  character  of  the  use  of  such  a 
branch  track,  built  under  similar  circum- 
stances was  sustained  in  the  case  of  Chicago 
Dock  d  Canal  Co.  v.  Garrity,  115  111.  165, 
3  N.  E.  448,  in  which  the  court  said:  "We 
have  not  regarded  the  circumstances  that 
thf>y  were  laid  with  private  funds,  and  that 
66  L.  R.  A. 


they  terminated  opposite  or  within  conven- 
ient contiguity  of  a  private  manufacturing- 
establishment,  as  materially  affecting  them 
and  giving  a  private  character  to  their  use. 
AH  termini  of  tracks  and  switches  are  more 
or  less  beneficial  to  private  parties^  but  the 
public  character  of  the  use  of  the  tracks  is 
never  affected  by  this.  If  they  are  open  to 
the  public  use  indiscriminately,  and  under 
the  public  control  to  the  extent  that  railroad 
tracks  generally  are,  they  are  tracks  for 
public  use.  It  may  be  in  such  cases  that  it 
is  expected,  or  even  that  it  is  intended,  that 
such  tracks  will  be  used  almost  entirely  by 
the  manufacturing  establishment;  yet,  if 
there  is  no  exclusion  of  an  equal  ri^t  of 
use  by  others,  and  this  singleness  of  use  is 
simply  the  result  of  location  and  conven- 
ience of  access,  it  cannot  affect  the  ques- 
tion." Numerous  other  Illinois  cases  are 
cited  in  that  opinion. 

In  a  recent  Illinois  case  {Gaylord  ▼.  Ban- 
itary  District,  204  111.  676,  63  L.  R.  A.  582, 
98  Am.  St.  Rep.  235,  68  N.  E.  522),  the 
general  doctrine  is  thus  stated:  "It  is  also 
the  settled  doctrine  of  this  court  that^  to* 
constitute  a  public  use,  something  morethan 
a  mere  benefit  to  the  public  must  flow  from 
the  contemplated  improvement.  The  public- 
must  be  to  some  extent  entitled  to  use  or 
enjoy  the  property,  not  as  a  mere  favor  or 
by  permission  of  the  owner,  but  by  right." 
To  the  same  effect  is  the  case  of  Butte,  A. 
d  P.  R.  Co.  y.  Montana  Union  R.  Co.  16 
Mont.  504,  31  L.  R.  A.  298,  50  Am.  St.  Rep. 
508,  41  Pac  232,  in  which  many  of  the  cases 
already  referred  to,  as  well  as  others,  are- 
cited,  and  the  constitutionality  of  legisla- 
tive authority,  and  the  public  character  of 
the  use  for  which  the  land  was  to  be 
taken,  under  circumstances  similar  to  those 
in  the  case  at  bar,  are  upheld. 

In  a  recent  case  in  Wisconsin  {Chicago  rf- 
N.  W.  R.  Co.  v.  Morehouse,  112  Wis.  U 
56  L.  R.  A.  240,  88  Am.  St.  Rep.  918,  87 
N.  W.  849),  in  which  this  particular  ques- 
tion was  involved,  it  was  decided  that  a 
statute  authorizing  railroad  companies  to 
condemn  land  for  branches  and  spur  tracks 
to  any  mill,  elevator,  store-house,  or  other 
industry  or  enterprise,  is  valid  and  constitu- 
tional; and  the  taking  of  land  for  a  spur 
track  to  connect  with  a  single  industry  is  a 
taking  for  public  use,  if  the  purpose  of  the 
company  is  to  maintain  and  operate  such 
trade  as  an  integral  part  of  its  railway  sys- 
tem, so  as  to  serve  all  who  may  desire  it, 
and  all  can  demand,  as  a  right,  to  be  served 
without  discrimination.  Many  cases  are 
cited  by  the  court  in  support  of  this  doc- 
trine, some  of  which  have  already  been  re- 
ferred to. 

To  the  same  effect,  either  upon  the  par* 
ticular  question  here  involved,  or  upon  the* 


1904 


(JiMSB  y.  LniE  Rock  R.  Co. 


89$ 


genenl  questioQ  as  to  when  an  enterprise 
is  of  such  a  public  character  as  to  authorize 
the  grant  of  the  right  of  eminent  domain, 
and  the  exercise  of  such  right  for  ite  nec- 
essary purposes,  are  the  following  cases: 
St,  Louis,  I.  M,  d  8.  R,  Co.  v.  Petty,  67  Ark. 
359,  20  Ia  R.  A.  434,  21  S.  W.  884 ;  Bridal 
Veil  Lumbering  Co.  v.  Johnson,  30  Or.  205, 
34  L  R.  A.  368,  60  Am.  St.  Rep.  818,  46 
Pae.  790;  Toledo,  8.  d  M.  R.  Co.  v.  East 
Saginam  d  8t.  0.  R.  Co.  72  Mich.  206,  40  N. 
W.  436;  Dietrich  t.  Murdoch,  42  Mo.  27Q; 
Hays  v.  Risher,  32  Pa.  169;  Talbot  v.  Hud- 
ran,  16  Gray,  417 ;  Denham  y.  Bristol  Coun- 
ty, 108  Mass.  202. 

In  opposition  to  these  authorities,  and  nu- 
merous others  to  the  same  effect  that  might 
be  dted,  we  are  aware  of  but  two  cases  di- 
rectly in  point  wherein  different  views  have 
been  expressed.  These  cases  are  Pittsburg,' 
W.  d  K.  R.  Co.  V.  Ben/wood  Iron  Works, 
31  W.  Va.  710,  2  L.  R.  A.  680,  8  S.  E.  453, 
and  KyU  v.  Tewas  d  N.  0.  R.  Co.  (Tex. 
App.)  4  Lb  R.  A.  275,  not  officially  report- 
ed. As  to  these  cases,  we  only  need  to  say 
that  the  reasoning  of  the  opinions  is  not 
Bstisfactory  to  us.  They  both  proceed  upon 
the  theory  that  because  the  primary  and 
immediate  purpose  of  building  the  branch 
trades  in  question  was  to  accommodate  the 
railroad  and  the  private  business  enterprise, 
to  which  they  were  extended,  they  were  nee- 
eiMiily  for  a  private  purpose,  and  could 
not  under  anj  drcumstaaces  be  for  a  public 
Qw.  This  is  not  in  oonformity  with  the 
weight  of  authority. 

Adopting  these  general  principles  and  the 
tests  determinative  of  the  question  involved 
which  have  been  almost  universally  laid 
down  by  the  oourte  of  this  country,  we  come 
to  the  question  as  to  whether  in  this  par- 
ticular case  an  easement  in  the  plaintiffs' 
land  may  be  taicen  by  the  defendant  corpo- 
ration for  the  purpose  of  building  this 
branch  track,  as  for  public  uses.  And  this 
question  may,  perhaps,  be  resolved  into  two, 
—first,  as  to  whether  the  legislative  author- 
ity was  constitutional;  and,  second,  if  it 
should  be  held  to  be,  whether  or  not,  in  at- 
tempting to  exercise  that  right  in  this  par- 
ticular instance,  the  railroad  company  is 
in  fact  carrying  out  one  of  the  public  pur- 
poses for  which  it  was  chartered. 

It,  of  course,  must  be  conceded  that  the 
legislature^  in  so  far  as  it  could  do  so,  dele- 
gated this  power  to  the  railroad  company  in 
the  most  express  and  explicit  terms.  And 
io  determining  the  question  of  the  constitu- 
tionality of  this  legislation  it  must  be  re- 
membered that,  although  the  court  must 
finally  determine  the  constitutionality  of 
any  legislation,  all  reasonable  presumptions 
are  in  favor  of  ite  validity,  and  the  courts 
will  not  declare  an  act  of  the  legislature  to 
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be  invalid,  because  contrary  to  the  provi- 
sions of  the  organic  law,  unless  it  is  clear- 
ly so.  This  is  a  familiar  principle  recently 
steted  by  this  court  in  State  v.  Rogers,  95- 
Me.  94,  85  Am.  St  Rep.  395,  49  Atl.  564. 
And  this  is  as  true  respecting  legislative  en- 
actments by  which  the  power  to  exercise  the 
right  of  eminent  domain  is  del^ated  as 
in  regard  to  any  other  species  of  legislation. 
The  determination  by  the  legislature  that 
the  use  for  which  property  is  author- 
ized to  be  taken  is  a  public  one  is 
undoubtedly  subject  to  review  by  the 
court,  but  all  reasonable  presumptions 
are  in  favor  of  the  validity  of  such 
determination  by  the  legislature,  and  the 
act  must  be  regarded  as  valid  unless  it  can 
be  clearly  shown  to  be  in  conflict  with  the- 
Constitution.  Hazen  v.  Essex  Go.  12  Cush. 
477 ;  Talbot  v.  Hudson,  16  Gray,  422 ;  Moore 
V.  Sanford,  151  Mass.  285,  7  L.  R.  A.  151, 
24  N.  £.  323;  United  States  v.  Gettysburg 
Electric  R.  Co.  160  U.  6.  668,  40  L.  ed.  576„ 
16  Sup.  Ct.  Rep.  427. 

That  the  legislature,  in  granting  these 
powers  and  privileges  to  the  defendant,  did 
not  transcend  its  constitutional  limitations, 
must,  we  think,  be  obvious.  The  power 
was  granted  to  a  public  railroad  corporation,, 
the  principal  purpose  of  which  was  th& 
transportetion  of  limestone  and  other 
freight  for  all  persons  whom  it  could  ac- 
commodate. This,  as  we  have  seen,  is  uni- 
versally conceded  to  be  a  public  purpose.. 
The  nature  of  the  business  of  the  corpora- 
tion was  to  be  such  that  it  was  absolutely 
essential,  in  order  to  perform  that  business*, 
that  connection  should  be  made  with  the  dif* 
ferent  quarries  and  lime  kilns,  in  many  in- 
stences  by  a  branch  track.  In  fact,  the  con- 
stitutionality of  this  legislation  was  sus- 
teined  by  this  court  in  Famstcorth  v.  Lime 
Rock  R.  Co.  83  Me.  440,  22  Atl.  373,— a  de- 
cision which  there  is  certainly  no  reason  to 
question. 

But  it  is  argued  that,  even  if  the  original 
legislation  was  constitutional,  the  authority^ 
granted  being  somewhat  general  in  ite  char- 
acter, and  no  reference  being  made  neces^ 
sarily  to  this  particular  quarry  or  branch 
track,  the  exercise  of  this  right  by  the  rail- 
road company  is  not  within  the  terms  of  the 
charter,  because  the  purpose  of  the  man- 
agement of  the  railroad  company  in  taking 
this  land  and  in  building  this  branch  track 
was  not  to  serve  tk  .^ublic  purpose,  but  to 
accomplish  ite  own  private  ends  for  ite  own 
benefit. 

It  is  undoubtedly  true  that  for  the  prea* 
ent,  at  least,  few  persons  may  have  occasion 
to  be  served  by  this  branch  track,  except 
the  owner  of  the  quArry  to  which  it  is  to  bo 
constructed ;  and  we  assume  that  it  is  equal* 
ly  true  that  the  primary  purpose  in  the  con- 
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«tniction  of  this  track  is  to  obtain  the 
transportation  of  freight  from  this  quarry 
to  and  over  the  main  lines  of  the  railroad 
-company's  road.  But  as  we  have  already 
seen,  this  is  by  no  means  decisive  of  the 
character  of  the  use  of  the  road  or  branch 
track;  and  there  is  nothing  further  to  ih- 
<iicate  thAt  it  is  to  be  for  the  sole  and  ex- 
<!lusive  benefit  of  the  quarry  owner,  or  that 
all  members  of  the  public  will  not  be  en- 
titled to  demand,  of  right,  whenever  they 
may  have  occasion  to  do  so,  that  their 
freight  of  all  kinds  shall  be  transported  to 
the  quarry  over  this  branch  road,  or  that 
the  owners  of  other  quarries  that  may  be 
opened  either  upon  the  branch  track,  or  any 
-extension  thereof,  shall  not  h&ve  the  right  to 
demand  that  the  product  of  their  quarries 
shall  be  transported,  without  discrimina- 
tion, over  the  same.  In  fact,  this  track 
must  be  operated  by  the  railroad  company 
for  the  benefit  of  all  persona  that  may  have 
occasion  to  use  it.  It  must  be  operated  by 
the  railroad  company  as  an  integral  part  of 
its  entire  system,  and  as  much  subject  to 
public  control  as  any  other  part  of  the 
road,  because  the  directors  of  the  railroad 
company,  in  acquiring  this  right  of  way  for 
the  track,  have  exercised  the  right  of  emi- 
nent domain,  and  have  thereby,  in  effect,  de- 
•clared  that  it  is  to  be  open  to  the  public, 
And  operated  as  a  public  way,  subject  to  all 
public  rights  and  public  control.  This  ac- 
tion of  the  directors  has  some  tendency  to 
«how  their  purpose.  If  it  were  not  their 
intention  that  the  branch  should  be  open  to 
the  public,  and  operated  for  the  benefit  of 
«11  members  of  the  public  who  may  have  oc- 
-casion  to  use  it,  they  would  not  have  at- 
tempted to  acquire  the  right  of  way  in 
this  manner. 

Again,  the  directors  of  the  road,  in  the  lo- 
cation filed  by  them,  have  said  that  this 
was  a  partial  location  only,  to  be  extended 
«nd  additional  locations  made  as  soon  as 
the  proper  courses  and  locations  for  such  ex- 
tensions are  determined  upon,  so  that  this 
branch  track,  when  completed,  "shall  reach 
all  of  the  kilns,  quarries,  and  other  property 
that  can  be  accommodated  by  its  southern, 
northern,  and  other  branches."  We  are 
aware  of  no  reason  why  the  truth  of  this 
statement  should  be  disputed.  For  these 
reasons,  we  are  of  the  opinion  that  the  leg- 
islative grant  of  the  right  of  eminent  do- 
main to  the  railroad  company  was  consti- 
tutional, because  it  authorized  the  taking 
of  private  property  for  public  purposes, 
and  that  in  the  exercise  of  that  right  in  this 
particular  case  the  railroad  company  was 
■carrying  out  one  of  the  public  purposes  for 
which  it  was  chartered,  and  to  accomplish 
which  this  power  was  granted  to  it. 

Another  causA  of  complaint^  much  relied 
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upon  in  argument,  ftnd  which  appears  in 
different  forms  of  allegation  throughout  the 
bill,  is  that  all  of  the  stock  of  the  railroad 
company  is  at  the  present  time  owned  by  the 
Rockland-Rodcport  Linie  Company.  It  ap- 
pears from  the  evidence  that  each  of  the 
directors  of  the  railroad  company  la  the 
owner  of  one  share  of  its  capital  stock,  and 
that  all  of  the  rest  of  the  stock  is  owned  by 
the  lime  company.  It  is  argued  from  this 
that  the  lime  company,  a  corporation  oigan- 
ized  purely  for  private  purposes,  with  no 
duties  to  perform  of  a  public  nature,  is  in 
fact  the  owner  of,  and  is  in  possession  and 
control  of,  the  railroad,  and  of  all  the  fran- 
chises and  privileges  t^at  were  granted  by 
the  legislature  to  the  railroad  company,  and 
that  as  such  owner  it  is  operating  and  man- 
aging the  same  for  the  sole  benefit  of  the 
lime  company,  to  the  exclusion  of  all  others. 

But  the  argument  is  based  upon  a  wrong 
assumption.  Whoever  may  be  the  owner  of 
the  stock  of  the  railroad  company,  or  how- 
ever many  or  few  such  owners  there  may  be 
that  corporation  still  continues  to  exist  as 
a  separate  and  independent  corporation.  It 
preserves  its  corporate  existence.  It  oper- 
ates its  own  road.  It  has  its  own  ofiioers, 
and  makes  its  own  contracts.  Although  the 
lime .  company  is  the  owner  of  nearly  all 
of  its  capital  stodc,  that  company  does  not 
thereby  become  the  owner  of  the  railroad 
company's  road,  franchises,  or  other  prop- 
erty. That  corporati<m,  whoever  may  be 
the  owner  of  its  stock,  still  owns  its  prop- 
erty. Neither  do  the  stod£hol4ers  of  a  cor- 
poration control  the  property  of  the  oorpo- 
ration.  Of  course,  a  maj<M*ity  of  the  stock- 
holders control  the  election  of  directors  and 
other  officers  and  agents  of  the  corporation ; 
but  the  control  of  the  property  of  the  cor- 
poration is  in  the  corporation  itself,  and  in 
its  officers  and  agents  who  are  invested  with 
such  control  by  virtue  of  the  by-laws  of  the 
company. 

The  franchises  granted  to  a  railroad  cor- 
poration must  be  exercised  by  that  corpo- 
ration, and  by  it  alone.  There  is  no  identity 
between  the  individual  or  the  corporation 
which  owns  stock  in  another  cM'poration 
and  that  latter  corporation.  A  corporation 
is  an  entity,  irrespective  of  the  persons  who 
own  all  of  its  stock,  and  the  fact  that  cme 
person  owns  all  the  stodc  does  not  make 
him  and  the  corporation  one  and  the  same 
person.  It  would  seem  that  the  citation  of 
authorities  in  support  of  these  well-estab- 
lished principles  would  be  unnecessary;  but 
we  call  attention  to  a  few  of  the  many  that 
might  be  referred  to:  Pullman's  Palace 
Oar  Co,  V.  Missouri  P.  R,  Co.  115  U.  S. 
587,  29  L.  ed.  490,  6  Sup.  Ct.  Rep.  194; 
Exchange  Bank  v.  Macon  Consir.  Co,  97  6a. 
7,  33  L.  R.  A.  800,  25  S.  £.  326;  Button  t. 
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Jloffman,  61  Wis.  20,  50  Am.  Rep.  131,  20 
y.  W.  667 ;  Morawetz,  Priv.  Corp.  §  227  ei 
^^eq.  We  cannot,  therefore,  see  how  this  al- 
legation can  in  any  way  affect  the  question 
here  involved. 

Still  another  allegation  in  the  complain- 
ants' bill  is  that  the  Rockland-Rockport 
Lime  Company  in  January,  1900,  acquired, 
by  purchase  or  otherwise,  and  is  now  the 
owner,  and  in  possession  and  control  of, 
all  the  lime  quarries  which  are  now  reached 
bv  or  connected  with  the  railroad  or  any 
of  its  branches,  and  that  the  railroad  com- 
pany has,  since  that  time,  ''refused  and 
neglected  to  extend  or  connect  its  line  of 
tnioks  with  any  lime  quarry  not  owned  or 
<x}ntrolled  by  said  Rockland-Rockport  Limp 
Company. 

It  is  clear,  we  think,  that  the  first  part  of 
this  allegation  cannot  in  any  way  affect  the 
question  involved,  or  the  railroad  company's 
right  to  take  the  complainants'  land  for  its 
purposes.  If  at  one  time  the  railroad  served 
a  considerable  number  of  independent  lime 
qoarries,  owned  by  different  owners,  and 
subsequently  the  ownership  of  such  quar- 
ries has  been  acquired  by  one  person  or 
corporation,  the  powers,  privileges,  and  du- 
ties of  the  railroad  company  are  precisely 
the  same  as  before,  and  cannot  have  been 
affected  by  such  oonsolidaticm  of  owner- 
ship. 

As  to  the  second  part  of  the  allegation, 
—that  the  company  now  refuses  to  connect 
vith  any  quarry  not  owned  by  the  lime  com- 
pany,— this  is  a  matter  which  must  neces- 
sarily depend  to  a  large  extent  upon  the  dis- 
-eretion  of  the  management  of  the  railroad 
company.  It  cannot  be  the  duty  of  that 
•company  to  build  a  track  to  connect  with 
any  particular  quarry  simply  because  such 
connection  may  be  desired  by  the  owner, 
independ^itly  of  the  question  of  the  cost  of 
construction  and  the  probable  income  to  be 
derived  therefrom.  It  is  certainly  the  duty 
of  the  management  of  a  railroad  company, 
before  entering  into  new  construction,  to 
take  into  oonaideration  both  the  probable 
cost  of  such  construction,  and  the  amount 
of  freight  for  transportation  that  would 
thereby  be  obtained.  So  long  as  the  direct- 
ors act  in  good  faith  upon  any  such  ques- 
tion, their  determination  is  eonclusive,  and 
is  not  subject  to  review  by  the  court  in  pro- 
ceedings of  any  kind. 

If,  of  course,  the  railroad  company  should 
unreasonably  fail  to  perform  the  public  duty 
for  which  it  was  chartered,  and  the  manage- 
ment should  make. such  discriminations  as 
to  dearly  show  an  intention  to  exclude  from 
the  benefits  of  the  road  all  persons  and  cor- 
porations, except  the  lime  company,  its  prin- 
cipal stockholder,  for  the  purpose  of  pre- 
▼eattog  any  eompetition  with  the  latter 
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company,  it  might  be  sufficient  to  work  a 
forfeiture  of  the  franchises  granted  to  the 
railroad  company.  For,  as  we  have  seen, 
the  railroad  company,  irrespective  of  the 
fact  that  substantially  all  of  its  capital 
stock  is  owned  by  another  corporation  or- 
ganized purely  for  private  purposes  and 
profits,  continues  to  exist  as  an  independ- 
ent corporation,  with  public  duties  to  per- 
form, and,  because  of  that  fact,  invested 
with  valuable  franchises.  It  cannot,  there- 
fore, while  exercising  the  franchises  and 
rights  with  which  it  has  been  endowed, 
because  of  the  public  nature  of  the  duties 
to  be  performed,  conduct  the  management  of 
its  road  so  as  to  result  in  the  benefit  of  one 
person  or  corporation,  the  owner  of  its 
stock,  and  to  the  exclusion  of  all  others  from 
the  benefits  which  they  are  entitled  to  derive 
therefrom.  The  public  nature  of  the  busi- 
ness of  a  railroad  company  depends  upon 
the  right  of  any  member  of  the  public  to  use 
the  road,  and  to  require  the  company,  as  a 
common  carrier,  to  transport  his  freight. 

But  the  question  whether  or  not  the  rail- 
road company  has  done  or  failed  to  do  any- 
thing which  should  result  in  a  forfeiture  of 
its  franchises  can  only  be  inquired  into  in 
a  proceeding  appropriate  for  that  purpose, 
such  as  an  information  in  the  nature  of 
quo  warranto  instituted  by  the  proper  au- 
thorities in  behalf  of  the  state.  It  is  not 
competent  in  a  collateral  proceeding,  such  as 
this,  to  show  any  matter  affecting  the  for- 
feiture of  a  charter.  17  Enc.  PI.  &  Pr.  p. 
409;  Elieabethtown  OtuligKt  Co,  v.  Qreen^ 
46  N.  J.  £q.  118,  18  Atl.  844;  Sewall's  Falls 
Bridge  v.  Fx8k,  23  N.  H.  171;  Frost  t. 
Frostburg  Coal  Co,  24  How.  278,  16  L.  ed. 
637;  Lee  V.  Drainage  Comrs,  125  111.  47, 
16  N.  E.  915;  Com.  v.  Union  F.  d  M,  Ins. 
Co.  5  Mass.  230,  4  Am.  Dec.  50;  Atty,  Oen. 
V.  Adonai  8homo  Corporation,  167  Mass. 
424.  45  N.  E.  762. 

We  have  considered  all  the  reasons  set 
out  in  the  complainants'  bill  why  the  relief 
asked  for  should  be  granted.  In  our  opin- 
ion, it  should  not  be  granted  for  any  of  these 
reasons.  The  hUl  v?ill  therefore  ^e  die- 
missed,  with  costs. 

So  ordered. 


Inhabitants  of  FREEMAN 

V, 

Benjamin  DODGE. 
(98  Me.  531.) 

1.  Facta  not  appearing  in  the  bill  off 
exceptions  will  be  treated  by  the  review- 
ing court  as  nonexistent. 

NoTB. — As  to  moral  obligation  as  a  consid- 
eratlon  for  a  promise,  see  also,  in  this  series, 
Trimble  v.  Rudy,  53  L.  R.  A.  363,  and  note, 
and  the  later  case  of  C.  H.  Davis  4  Co.  ▼. 
Morgan,  61  L.  R.  A.  14S. 
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S.  The  moral  obllaration  of  a  son  to 
mipport  l&la  mother  It  not  ft  aafficient 
coDBlderatioD  to  support  a  promise  to  re- 
imburse the  town  for  expenses  incurred  for 
that  purpose. 

8.  A  pvomine  br  a  Hon  to  reimburse  a 
to-vrn  in  caae  it  settles  claims  which 
had  been  made  upon  it  for  supplies  fnmishea 
his  mother  Is  not  supported  bj  his  statu- 
tory obligation  to  pay  the  debt,  where  such 
obligation  is  contingent  upon  the  legal  estab- 
lishment' of  the  town's  liability  and  of  the 
ability  of  the  son  to  meet  the  expenses, 
none  of  which  has  been  established  at  the 
time  the  promise  is  giyen. 

4.  A  town's  failure  to  present  a  elaim 
aarainst  a  son  for  supplies  furnished 
his  mother  within  the  time  limited  by 
statute,  because  of  his  promise  to  settle  the 
claim,  will  not  estop  him  from  setting  up  the 
iuTalidity  of  the  promise,  beeanse  the  town 
relied  upon  It  at  its  peril. 

ft.  A  promise  to  pay  a  Judgment  and 
the  damaares  and  costs  frhich  a  tcvm 
may  incur  In  case  it  asramea  the  defense 
of  a  suit  for  the  ralue  of  sappliea  furnished 
the  mother  of  the  promisor  Is  not  shown  by 
a  letter  promising  to  **pay  the  bill"  of  ex- 
penses incurred  in  her  relief. 

(April  7,  1004.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Supreme  Judicial  Court  for  Frank* 
lin  County,  made  during  the  trial  of  an  ao* 
tion  brought  to  enforce  a  promifle  to  reim- 
burse the  town  for  the  expense  of  supplies 
furnished  defendant's  mother,  whieh  re- 
sulted in  a  verdict  in  defendant's  favor. 
Overruled. 

The  jury  were  instructed,  among  other 
things,  that  the  promise  contained  in  the  let- 
ter, if  any,  was  without  consideration,  and 
that  in  this  action  nothing  could  be  reooY- 
ered  from  the  defendant,  Dodge,  for  any  sum 
actually  paid  for  supplies  furnished  his 
mother. 

Further  facts  appear  in  the  opinion. 

Mr.  Frank  W.  Bvtler,  for  plaintiff: 

The  promise  was  binding  on  defendant. 

Kendall  v.  Kendall,  7  Me.  171;  Loomia  t. 
NewhaU,  15  Pick.  159. 

A  benefit  to  one  party  or  injury  to  the 
other  is  a  sufficient  consideration. 

Maaoolo  v.  Montesanto,  61  Conn.  50,  29 
Am.  St.  Rep.  170,  23  Atl.  714. 

Mr,  E.  £•  Bioluurds,  for  defendant: 

The  waiver  of  any  legal  right  at  the  re- 
quest of  another  party  is  a  sufficient  consid- 
eration for  a  promise. 

Parsons,  Contr.  444. 

But  the  promise  must  have  been  accepted 
and  acted  upon.  There  must  be  the  under- 
standing between  the  parties  that  the  con- 
sideration for  the  promise  is  some  waiver 
of  a  right  or  forbearance  to  enforce  a  claim 
on  the  part  of  the  promisee. 

Benson  v.  Hitchcock,  37  Vt.  567. 
CG  L.  K.  A. 


The  selectmoi  of  Freeman  waived  no 
rights  in  consequence  of  the  defendant's 
promise,  and  did  nothing  except  that  which 
by  law  they  were  legally  bound  to  do.  A 
promise  to  do  that  which  one  is  already 
bound  to  do  is  not  a  oonsideratioB. 

Pool  V.  Boeion,  5  Gush.  210;  Jenmnga  v» 
Ohaae,  10  Allen,  526;  Smith  v.  Bartholomewr 
1  Met.  276,  85  Am.  Dec  866;  3  Am.  &  Eng. 
Enc.  Law,  p.  834. 

There  may  have  been  »  moral  obligatioi» 
on  the  part  of  defendant  to  pay  the  expenses,, 
but  none  sufficient  to  constitute  a  considera- 
tion for  an  express  promise. 

Cook  V.  Bradley,  7  Conn.  57,  18  Am.  Dec. 
79. 

BaTAse,  J.,  delivered  the  opinion  of  the 
court: 

Assumpsit  upon  an  alleged  promise  by  the 
defendant  to  reimburse  the  plaintiff  town  for 
such  judgment  debt  and  damage  and  costs 
as  the  plaintiff  might  incur  in  assuming  the 
defense  of  an  action  brought  by  one  Walker 
against  the  town  of  Strong  for  supplies  fur- 
nished the  mother  of  the  defendant,  who  had 
fallen  into  distress  in  Strong,  but  whose 
pauper  settlement  was  in  the  plaintiff  town. 
Walker,  who  furnished  the  supplies,  called 
upop  the  town  of  Strong  for  reimbursement. 
At  this  juncture  the  defendant,  hearing  that 
his  mother  had  been  thrown  upon  the  town 
of  Strong,  wrote  to  one  of  the  selectmen  of 
Freeman  the  following  letter:  ''I  just  re> 
ceived  word  that  my  mother  had  been 
thrown  on  the  town.  If  you  will  keep  the 
expenses  as  low  as  possible,  I  will  pay  the 
bill.  As  soon  as  I  get  home  I  will  see  you."* 
Walker  brought  an  action  for  the  suppliea 
furnished  against  Strong.  Freeman  assumed 
the  defense.  The  case  was  tried,  resulting- 
in  a  judgment  against  Strong,  which  judg- 
ment Freeman  paid.  Freeman  now  daims 
to  recover  of  the  defendant  the  amount  of 
that  judgment. 

The  plaintiff  claimed  that  the  defendant 
told  one  of  the  selectmen  and  overseers  of 
the  poor  of  the  plaintiff  town  that,  ''if  they 
would  go  ahead  and  defend  the  suit  of 
Walker  v.  Strong  on  account  of  his  mother,, 
he  would  pay  all  the  bills  and  exi>«ise8.'^ 
This  was  denied  by  the  defendant.  Upon 
this  issue  the  jury  found  for  the  defendant. 

The  plaintiff  also  relied  upon  the  promise* 
contained  in  the  above-mentioned  letter.  But 
the  presiding  justice  instructed  the  jury 
that  the  promise  contained  in  the  letter,  if 
any,  was  without  consideration,  and  that  in 
this  action  nothing  could  be  recovered  from 
the  defendant  for  any  sum  actually  paid  for 
the  supplies  furnished  his  mother;  and  the 
correctness  of  this  ruling  is  the  only  ques* 
tion  presented  by  the  exceptions. 
'     It  should  be  noticed  that  while  the  plain* 
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tiS,  in  argument,  claims  that  a  portion  of 
the  supplies  were  furnished  after  the  letter 
from  the  defendant  was  written  and  received, 
the  bill  of  exceptions  does  not  disclose  that 
fact,  ii  it  be  a  fact.  We  cannot  travel  out 
of  the  case,  but  must  take  the  bill  of  excep- 
tions as  it  reads.  The  bill  states  that  "in 
the  spring  of  1901,  while  visiting  her  daugh- 
ter in  Strong,  the  defendant's  mother  fell 
into  distress,  and  was  supplied  hj  one 
Walker,  who  called  upon  the  town  of  Strong 
for  reimbursement."  The  bill  then  details 
the  .writing  of  the  letter,  which  was  dated 
>fa7  6,  1901 ;  but  it  nowhere  states,  even  by 
implication,  that  any  supplies  were  fur- 
nished afterwards  by  Walker,  or  Strong,  or 
Freeman.  Assuming  that  it  was  a  material 
fact,  it  was  incumbent  upon  the  excepting 
par^  to  state  the  fact  in  its  bill  of  excep- 
tions. In  the  absence  of  any  such  statement, 
we  must  treat  the  case  as  if  the  fact  did  not 
•exist. 

That  the  defendant  was  under  a  moral  ob- 
ligation to  pay  expenses  already  incurred  in 
relieving  his  mother  from  distress  may  be 
taken  as  true.  That  he  was  under  a  con- 
tingent or  conditional  statutory  liability  to 
reimburse  the  plaintiff  for  expenses  incurred 
for  the  relief  of  his  pauperized  mother  is 
also  true.  Bev.  Stat.  1903,  chap.  27,  §  18. 
A  mere  moral  obligation,  or,  as  it  is  some- 
times rather  loosely  stated,  a  moral  obliga- 
tion not  founded  upon  an  antecedent  l^^l 
liability  (see  Farnham  v.  O'Brien,  22  Me. 
475),  is  not  sufficient  consideration  for  a 
promise.  The  following  cases,  somewhat 
analogous  to  the  one  at  bar,  support  this 
4octrine:  Mills  v.  Wyman,  3  Pick.  207; 
Loomis  ▼.  Netchall,  15  Pick.  159;  Dodge  v. 
Adams,  19  Pick.  429;  Cook  v.  Bradley,  7 
Conn.  57,  18  Am.  Dec.  79 ;  Kendall  v.  Ken- 
dall, 7  Me.  171.  See  also  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  679.  The  defendant's  moral 
obligation,  therefore,  was  not  a  sufficient 
consideration  for  his  promise. 

And  if  the  existence  of  a  fixed  statutory 
liability  be  a  sufficient  consideration  for  a 
promise,  as  is  assumed  In  some  of  the  cases 
above  cited,  we  think  any  liability  which  ex- 
isted in  this  case  was  too  remote  and  con- 
tingent to  furnish  a  sufficient  consideration. 
This  case  must  be  distinguished  from  those 
based  upon  promises  made  in  consideration 
of  tbe  compromise  of  claims  of  doubtful  lia- 
bility. Here  the  liability  was  created  by 
statute,  and  by  statute  alone.  It  appears 
thai  the  plaintiff  town  at  the  time  of  the 
promise  had  not  been  paid  the  expense  in- 
curred. It  had  become  only  contingently  lia- 
ble to  pay.  Its  liability  depended  upon  proof 
that  the  pauper's  settlement  was  in  the 
plaintiff  town,  that  the  pauper  had  fallen  in- 
to distress,  that  the  supplies  furnished  were 
pauper  supplies,  and  that  legal  notice  should 
<>6  L.  R.  A. 


be  given;  none  of  which  questions  had  then 
been  adjudicated.  Or,  if  the  plaintiff  town 
was  liable,  and  had  admitted  its  liability  by 
paying  the  expenses,  the  defendant's  liability 
to  the  town  would  be  contingent  upon  proof 
of  his  being  of  sufficient  ability  to  pay. 
Here,  then,  is  one  contingency  dependent  up- 
on another  contingency,  and  the  defendant's 
liability  dependent  upon  both. 

We  think  a  reasonable  rule  is  the  one  de^ 
clared  in  Mills  v.  Wyman,  3  Pick.  207. 
There  it  was.  sought  to  found  a  sufficient 
consideration  for  the  promise  of  a  father  to 
pay  expenses  already  incurred  for  the  relief 
of  his  son  on  the  ground  of  a  statutory  ob- 
ligation compelling  lineal  kindred  to  support 
such  of  their  poor  relations  as  are  likely  to 
become  chargeable  to  the  town  of  their  set- 
tlement. The  court  said:  "It  is  a  sufficient 
answer  to  this  position  that  such  l^gal  obli- 
gation does  not  exist  except  in  the  very 
cases  provided  for  in  the  statute,  and  never 
until  the  party  charged  has  been  adjudged 
to  be  of  sufficient  ability  thereto."  And, 
after  mentioning  the  various  contingencies 
to  which  the  liabili^  was  subject,  the  court 
added:  ''The  legal  liability  does  not  arise 
tmtil  these  facts  have  all  been  ascertained  by 
judgment,  after  hearing  the  party  intended 
to  be  charged."  While  the  Massachusetts 
statute  referred  to  in  Mills  v.  Wynyan  dif- 
fers from  our  own  statute  which  we  have 
cited,  in  this:  That  it  relates  to  future 
support,  rather  than  repayment  of  expenses 
already  incurred, — the  contingent  character 
of  the  liability  is  the  same  in  both  cases; 
and  we  can  see  no  reason  why  the  rule  de- 
clared in  Mills  V.  Wyman  is  not  applicable 
in  this  case. 

It  is  said  that  the  town,  relying  upon  the 
promise,  omitted  to  prosecute  its  statutory 
claim  against  the  defendant  within  the  time 
limited,  and  that  the  defendant  is  now  es- 
topped to  deny  liability.  But  this  can  make 
no  difference.  One  who  relies  upon  a  naked 
promise  does  so  at  his  peril.  Bragg  v. 
Danielson,  141  Mass.  195,  4  N.  E.  622. 

But  there  is  another  and  fundamental  dif- 
ficulty with  these  exceptions.  The  letter 
concerning  the  effect  of  which  the  present 
controversy  has  arisen  does  not  appear  to 
have  been  material  to  the  issue  of  liability 
raised  by  the  pleadings.  It  was  entirely 
collateral  to  the  promise  declared  on  in  the 
writ.  The  promise  alleged  in  the  writ,  as 
appears  by  the  bill  of  exceptions,  was  to  re- 
imburse the  town  for  such  judgment  debt 
and  damage  and  costs  as  the  town  might  in- 
cur in  assuming  the  defense  of  the  action  of 
Walker  v.  Strong  for  supplies  furnished  de- 
fendant's mother.  The  promise  in  the  letter 
was  "to  pay  the  bill"  of  expenses  incurred  in 
the  relief  of  the  defendant's  mother.  Al- 
though the  promise  alleged  and  the  promise 
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proved  may  both  relate  to  the  same  subject- 
matter,  they  are  essentially  distinct.  One 
is  a  promise  to  pay  a  judgment  which  may 
(or  may  not)  be  recovered.  The  other  is  a 
promise  to  pay  a  bill  incurred,  and  already 
incurred  so  far  as  the  case  shows.  The  for- 
mer assumes  a  pending  action  and  contem- 
plated defense,  with  a  possible  judgment  for 
debt  and  costs.  It  is  the  payment  of  this 
final  judgment  which  it  is  alleged  that  the 
defendant  promised  to  reimburse  the  plain- 
tiff town.    The  letter  does  not  support  the 


allegation.  It  proves  another  and  distinct 
promise.  It  is  irrelevant  to  the  promise  al- 
leged. Whether  the  promise  contained  in 
the  letter  was  founded  upon  a  sufficient  con- 
sideration is  entirely  immaterial. 

The  ruling  of  the  court  was  upon  an  im- 
material proposition,  and  was  harmless,  even 
if  it  had  been  wrong.  For  this  reason  also 
the  exceptions  must  be  overruled.  Neal  v. 
Paine,  35  Me.  158;  Hardy  v.  CoU^y,  42  Me. 
381 ;  Witherell  y.  Maine  Ins.  Co,  49  Me.  200. 

Ecoceptions  overruled. 


MARYLAND   COURT  OF  APPEALS. 


William  H.   POPE,  Appt, 

V. 

John  M.  C.  WILLIAMS  et  ol. 
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1.  Tiae  leartnlature  mar  la-vrfully  re- 
quire a  peraon  comlns  into  the  atate 

to  take  up  bis  residence  to  eyldence  that  fact 
to  entitle  himself  to  the  right  to  exercise  the 
elective  franchise  by  register in^  tbe  intent 
in  a  pabllc  record,  and  may  deny  bim  the 
rlgbt  to  baye  bis  name  placed  on  tbe  regis- 
try of  TOters  until  tbe  expiration  of  a  cer- 
tain time  after  tbe  making  of  sucb  record. 

2.  The  privilesea  and  iuftmnnitiea  of 
citiaenn,  or  the  equal  protection  of 
the  lawa,  guaranteed  by  tbe  Federal  Con- 
stitution, is  not  denied  to  a  citizen  remov- 
ing from  tbe  District  of  Columbia  to  a  state 
by  requiring  him,  as  a  condition  to  tbe  ex- 
ercise of  tbe  elective  francblse,  to  record  In 
a  public  record  bis  intention  of  becoming  a 
citizen  a  certain  time  before  be  can  qualify 
as  a  voter. 

(December  3,  1903.) 

APPEAL  hj  petitioner  from  an  order  of 
the  Circuit  Court  for  Montgomery 
County  dismissing  his  petition  for  a  re- 
vision of  the  act  of  the  board  of  registra- 
tion for  election  district  No.  7,  of  Mont- 
gomery County  in  refusing  to  register  him 
as  an  elector.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  H.  Pope,  in  propria  per- 
sona: 

The  electoral  franchise  is  conferred  by 
the  Constitution  of  the  state  upon  male  cit- 
izens of  Maryland  over  the  age  of  twenty- 
one  years,  who,  among  other  things,  have 
been  such  citizens  for  one  year.  But  the 
right,  privilege,  and  status  of  citizens  of 
Maryland  depends  upon,  and  must  be  de- 
termined with  reference  to,  the  Constitu- 
tion of  the  United  States,  and  any  attempt 

Note. — As  to  validity  of  regulations  of  tbe 
right   to   vote,   sne   also,    in   tbis   series.    Atty. 
Gen.   V.   Detroit,   7  L.   R.   A.  99,  and   State  ex 
ret.  Morris  v.  Wrigbtson,  22  L.  R.  A.  640. 
G6  L.  R.  A. 


by  the  legislature  of  the  state — either  in 
the  form  of  registration  laws,  or  under 
the  guise  of  establishing  rules  of  evidence 
or  proof — to  take  away,  impair,  or  destroy 
such  constitutional  status,  contravenf^^ 
Article  VL,  S  2,  of  the  Constitution  of  the 
United  States. 

The  obligation  imposed  on  persons  re- 
moving into  the  state  of  Maryland  after 
March  29,  1902,  to  make  tbe  declaration  of 
intention  provided  for  in  §  25b  of  article 
33  of  the  Code,  is  a  clear  attempt  to  im- 
pair the  right  of  citizenship  conferred  by 
the  Constitution  of  the  United  States,  and 
is,  in  consequence,  repugnant  to  that  in- 
strument, and  void. 

The  terms  "resident  of  &  state"  and 
''citizen  of  a  state,"  as  applied  to  citizens 
of  the  United  UStates,  are  equivalents. 

Md.  Bill  of  Rights,  art.  7;  Slaughtd' 
House  Cases,  16  Wall.  73,  21  L.  ed.  407: 
Anderson  v.  Watt,  138  U.  S.  702,  34  L.  ed. 
1081,  11  Sup.  Ct.  Rep.  449. 

The  declaration  of  intention  is  exacted, 
not  from  those  who  are  about  to  remove 
into  this  state,  but  from  those  who  have 
already  located  here.  But  the  status  of 
a  person  removing  into  Maryland  to  live, 
and  who  has  no  intention  of  returning  to 
his  former  home,  is  fixed  by  the  opera- 
tion of  the  Constitution  of  the  United 
States.  He  becomes  instantly  a  citizen  of 
Maryland. 

A  statute,  therefore,  which  studiously  re- 
frains from  seeking  to  ascertain  when  the 
intention  o/f  the  declarant  permanently  to* 
live  in  Maryland  was  formed,  and  declares, 
in  effect,  that  tbe  status  of  the  party  shall 
be  determined  as  of  the  date  of  the  mak- 
ing of  the  declaration,  thus  refusing  to- 
give  effect  to  a  prior  acquired  status  de- 
rived from  the  Constitution  of  the  United 
States,  and  to  recognize  the  existence  of 
privileges  which  attached  to  such  status 
by  virtue  of  the  state  Constitution,  plainly 
contravenes    the    constitutional     provision 


1909. 


Pope  v.  Williams. 


d^ 


which  conferred  the  status  of  citizen  of  the 
state,  upon  the  removal  of  the  person  into 
Maryland  with  the  intention  of  making  it 
his  permanent  domicil,  and  abridges  such 
c<Hi8titutional  privil^e. 

Bamm  v.  Bum&ide,  121  U.  S.  186,  30 
Ii.  ed.  915,  1  Inters.  Com.  Rep.  295,  7  Sup. 
Ct.  Bep.  931. 

The  statute  operates  an  unjust  discrim- 
ination against  citizens  of  the  United 
States  who  remove  into  Maryland  after 
March  29,  1902.  Such  person  must  visit 
the  county  seat,  merely  make  a  statement 
that  on  the  day  he  makes  the  declaration, 
though  his  residence  is  then  in  Maryland 
and  his  status  is  that  of  a  citizen  of  Mary- 
land, he  intends  to  become  a  citizen  and 
resident  of  Maryland;  and  all  this,  de- 
spite the  fact  that  other  citizens  of  Mary- 
land need  only  declare  what  their  past 
and  continued  intention  has  been  and  is, 
when  being  examined  by  the  officers  of  reg- 
istration, and  despite,  also,  the  principle 
that  the  place  where  a  person  lives  is  pre- 
sumptively his  domicil  or  legal  residence. 

Southerlamd  v.  Norris,  74  Md.  331,  28 
Am.  St.  Rep.  255/  22  Atl.  137. 

It  matters  not,  also,  if,  on  appearing 
before  the  clerk,  the  would-be  declarant,  on 
comprehending  the  full  import  of  the  dec- 
laration, has  conscientious  scruples  against 
even  impliedly  declaring  that  he  is  not  yet 
a  citizen  and  resident  of  Maryland. 

When  the  declarant  applies  to  be  reg- 
istered, he  may  still,  despite  the  statutory 
declaration  which  he  had  theretofore  made, 
be  interrogated  as  to  the  facts  and  cir- 
cumstances surrounding  and  attending 
his  removal  and  domicil  within  the  state, 
with  the  result,  perhaps,  that  his  stautory 
declaration  of  intention   is  overridden. 

Lancaster  v.  Herlert,  74  Md.  338,  22  Atl. 
139. 

Such  a  statute  deprives  one  of  the  equal 
protection   of  the  laws. 

ihilU  0,  d  8.  F.  R.  Co.  V.  Ellis,  165  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255 ; 
Yoighi  v.  Wright,  141  U.  S.  62,  35  L.  ed. 
638,  11  Sup.  Ct.  Rep.  855;  Brimmer  v. 
Rebman,  138  U.  S.  78,  34  L.  ed.  862,  3  In- 
ters. Com.  Rep.  485,  11  Sup.  Ct.  Rep.  213; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 
ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  Mills  v.  Green,  67  Fed.  818. 

The  l^islature  of  Maryland  may  enact  reg- 
istration laws,  but  such  laws  must  tend  to 
facilitate  the  exercise  of  the  right  of  suf- 
frage, and  must  not  be  so  framed  as  un- 
reasonably to  impede,  hinder,  and  deter 
from  the  acquiring  of,  or  the  exercise  of, 
the  right  to  vote. 

The  law  under  review  imposes  burden- 
some and  offensive  conditions,  which  have 
the  effect  of  deterring  from,  instead  of  fa- 
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cilitating,  the  acquisition  and  exercise  of 
the  right  of  suffcrage  by  those  constitution- 
ally entitled  thereto. 

Mills  V.  Green,  67  Fed.  818;  Brewer  v. 
McCleland,  144  Ind.  423,  17  L.  R.  A.  845, 
32  N.  E.  299;  Atty.  Gen.  ex  rel,  Conely  v. 
Detroit,  78  Mich.  645,  7  L.  R.  A.  99,  18 
Am.  St.  Rep.  458,  44  N.  W.  388;  White 
V.  Multnomah  County,  13  Or.  317,  57  Am. 
Rep.  20,  10  Pac.  484;  Kinnccn  v.  Welh, 
144  Mass.  497,  59  Am.  Rep.  105,  11  N.  E. 
916;  People  ex  rel.  Van  Bokkelen  v.  Can- 
aday,  73  N.  C.  198,  21  Am.  Rep.  465;  Stale 
ex  rel  Knowlton  v.  Williams,  5  Wis.  308, 
68  Am.  Dec.  65;  Dells  v.  Kennedy,  49  Wis. 
555,  35  Am.  Rep.  786,  6  N.  W.  246,  381; 
MoCafferty  v.  Guyer,  59  Pa.  109;  Green  v. 
Shumujoy,  39  N.  Y.  418;  Monroe  v.  Col- 
lins, 17  Ohio  St.  686;  Daggett  v.  Hudson, 
43  Ohio  St.  561,  54  Am.  Rep.  832,  3  N.  E. 
638;  State  v.  Butts,  31  Ka^.  554,  2  Pac 
618;   Cooley,  Const.  Lim.  753. 

The  law  in  question  cannot  be  sustained 
as  an  exercise  of  the  power  to  change  at 
will  rules  of  evidence  or  modes  of  proof 
which  affect  merely  the  remedy,  and  do  not 
impair  a  substantial   right. 

Southerland  v.  Norris,  74  Md.  326,  28- 
Am.  St.  Rep.  255,  22  Atl.  137. 

An  uncontrolled  power  is  not  possessed 
by  the  legislature  as  respects  the  mode  ia 
which  the  electoral  franchise  can  be  ac- 
quired by  a  citizen  of  the  United  States. 

United  States  v.  Palmer,  3  Wheat.  630, 
4  L.  ed.  477;  United  States  v.  King,  34 
Fed.  306;  Rucker  v.  Bolles,  25  C.  C.  A. 
600,  49  U.  S.  App.  358,  80  Fed.  504;  Ala- 
bama G.  8,  R,  Co.  V.  Carroll,  28  C.  C.  A.. 
207,  62  U.  S.  App.  442,  84  Fed.  780. 

The  power  to  change  rules  of  evidence 
has  relation  to  mere  matters  of  form  and 
procedure,  and  not  to  the  substance  of 
things. 

Gibbs  V.  Gale,  7  Md.  76;  Rich  v.  Flan- 
ders, 39  N.  H.  304;   Turner  v.' New  York,. 
168  U.  6.  90,  42  Ik  ed.  392,   18   Sup.  Ct. 
Rep.  38;  Campbell  v.  Holt,  115  U.  S.  620, 
29  L.  ed.  483,  6  Sup.  Ct.  Rep.  209;    Va/n 
Hoffman  v.  Quiney,  4  Wall.  535,  18  L.  ed. 
403;  Bronson  v.  Ki/nzie,  1  How.  311,  11  L. 
ed.    143;    Curtis  v.   Whitney,   13   Wall.  68,. 
20  L.  ed.  513;  Mason  v.  Haile,  12  Wheat. 
370,  6  L.  ed.  660;   Va/nce  v.  Vance,  108  U. 
S.  514,  27  L.  ed.  808,  2  Sup.  Ct.  Rep.  854 ; 
Ewell  V.  Daggs,  108  U.  S.   143,  27  L.  ed. 
682,    2    Sup.    Ct.    Rep.    408;    Lamburth    v. 
Winchester  Ave.  R.  Co.  76  Fed.  348;  Camp- 
bell V.  Iron-Silver  Min.  Co.  27  C.  C.  A.  646,. 
55  U.  S.  App.  150,  83  Fed.  643. 

Mr.  Jolm  Prentiss  Poe,  for  appel- 
lees: 

The  statute  does  not  change,  or  attempt 
to  change,  the  requirement  of  the  Consti- 
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tution  of  Maryland  touching  the  qualifi- 
cation of  voters. 

Appellant  did  not  produce  the  evidence 
before  the  registration  officers  which  the 
statute  prescribes  as  the  only  evidence  by 
which  the  intent  to  become  a  citizen  of 
Maryland  can  be  shown.  It  is  competent 
for  the  legislature  to  prescribe  the  kind  of 
proof  of  intent  to  become  a  citizen,  neoes- 
-sary  to  be  furnished. 

Southerland  v.  Norris,  74  Md.  326,  28 
Am.  St.  Rep.  255,  22  Atl.  137;  Lancaster 
y.  Herbert,  74  Md.  334,  22  Atl.  139;  Sterl- 
ing V.  Homer,  74  Md.  573,  24  Atl.  713; 
MoLane  v.  Hohhs,  74  Md.  166,  21  Atl.  708; 
Bowling  v.  Turner,  78  Md.  595,  28  Atl. 
1100. 

The  statute  does  not  violate  any  provi- 
-sion  of  the  14th  Amendment. 

Slaughter-Houae  Caaee,  16  Wall.  73,  21 
1m  ed.  407. 


U  J,,  delivered  the  opinion  of  the 
•court: 

William  H.  Pope,  the  appellant,  was 
bom  in  the  city  of  London,  and  was 
brought  by  his  parents,  when  less  than  a 
jear  old,  to  the  United  States,  where  he 
has  resided  ever  since.  Before  he  had 
Teskched  the  age  of  twenty-one  years,  his 
father  became  a  naturalized  citizen,  by  rea- 
son whereof  he  has  been  for  many  years  a 
naturalized  citizen  of  the  United  States. 
On  June  7th,  1902,  the  petitioner,  with  his 
wife  and  child  removed  from  the  District 
ot  Columbia  into  Montgomery  county,  in 
this  state,  and  has  since  resided  there, 
having  at  the  time  of  his  removal,  and 
•ever  since,  the  intention  of  making  that 
place  his  permanent  domicil,  and  of  be- 
coming a  citizen  of  the  state  of  Maryland. 
On  September  29th,  1903,  he  applied  for 
registration  to  the  board  of  registration  of 
the  election  district  in  Montgomery  coun- 
ty, in  which  he  resided,  to  be  registered  as 
a  qualified  voter,  but  the  board  refused  to 
-comply  with  his  request,  for  the  sole  reason 
that  he  did  not  produce  to  them,  as  evi- 
dence of  his  intention  to  become  a  legal 
voter,  an  entry  of  his  intention,  made  one 
year  prior  to  his  applicati(»i,  in  a  record  book 
kept  by  the  clerk  of  Montgomery  county, 
or  a  duly  certified  copy  of  said  original 
entry,  as  required  by  §  25b  of  article  33 
of  the  Code  of  Public  General  Laws,  being 
chapter  133,  p.  204,  of  the  Acts  of  1902. 
The  petitioner  admits  he  has  not  complied 
with  the  provisions  of  that  statute,  in 
that  he  did  not  make  or  register  a  decla- 
ration of  his  intention  to  become  a  citizen 
■and  resident  of  the  state,  as  required  by 
its  provisions;  but  contends  that  these 
provisions  contravene  the  Constitutions  of 
the  state  of  Maryland  and  of  the  United 
06  L.  R.  A. 


States,  and  are  therefore  null  and  void. 
For  that  reason  he  has  filed  his  petition 
to  the  lower  court,  praying  it  to  revise 
the  action  of  the  board  of  registry,  and 
to  order  his  name  to  be  entered  on  the 
registry  of  voters,  etc.  On  demurrer  a 
judgment  was  entered  dismissing  the  pe- 
tition, and  the  petitioner  has  appealed  to 
this  court. 

As  preliminary  to  what  may  hereinafter 
be  advanced  in  this  opinion,  it  may  be 
stated  that  this  court  has  more  than  once 
decided  that  by  the  Constitution  of  this 
state  the  qualifications  of  a  voter  are  that 
he  shall  be  a  citizen  of  the  United  States, 
of  the  age  of  twenty-one  years  or  upwards, 
who  has  been  a  resident  of  the  state  for 
one  year,  and  of  the  legislative  district  of 
Baltimore  city,  or  of  the  county  in  ^^hich 
he  may  offer  to  vote,  for  six  months,  pre- 
ceding the  election;  that  he  must  be  r^s- 
tered  before  he  can  exercise  his  right  to 
vote;  that  the  legislature  of  the  state  may 
regulate  the  method  of  registration  by  es- 
tablishing a  uniform  system  of  registra- 
tion, in  which  the  several  steps  to  be  tak- 
en by  the  applicant  shall  be  prescribed, 
and  the  kind  of  evidence  by  which  his 
right  to  be  registered  shall  be  established; 
provided,  however,  that,  under  the  pretense 
of  regulating  such  procedure,  no  person 
can  be  precluded  or  hindered  from  the  com- 
plete enjoyment  of  his  rights  as  guaran- 
teed to  him  by  the  Constitution  of  the 
state  or  of  the  United  States.  These  prin- 
ciples are  well  established,  and  we  do  not 
understand  them  to  be  controverted  in 
this  case. 

It  may  also  be  advisable  to  state  with 
some  precision  wnat  kind  of  residence  it 
is  that  will  entitle  a  person  to  vote  in  this 
state.  He  must  be  a  citizen  of  the  United 
States;  but  that  alone  does  not  make  a 
citizen  of  the  state  of  Maryland.  A  per- 
son residing  within  the  District  of  Colum- 
bia, or  in  one  of  the  territories,  is  a  citi- 
zen of  the  United  States,  but  not  of  any 
one  of  the  states;  though  it  is  true  that 
one  who  is  a  citizen  of  a  state  is  also  a 
citizen  of  the  United  States.  Slaughter- 
House  Oases,  16  Wall.  36-130,  21  L.  ed. 
394-426.  To  become  a  citizen  of  the  state, 
a  person  must  reside  therein;  and  to  en- 
title him  to  the  franchise  he  must  have  re- 
sided within  the  state  ac  least  one  year, 
and  in  a  district  six  months,  before  the 
election.  The  mere  abiding  in  a  place  with- 
in the  state  is  not  sufficient. .  He  must  "re- 
side" there,  within  the  meaning  of  the 
word  as  employed  in  the  Constitution; 
and  what  that  is  seems  to  be  entirely  dear 
under  all  the  decisions  in  this  state  and 
elsewhere.  In  Mitchell  v.  United  States, 
21  Wall.  350,  22  L.  ed.  584,  the  Supreme 
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Court  said  domicil  i&  "a  residence  at  a 
{larticular  place,  accompanied  with  positive 
or  presumptive  proof  ol  an  intention  to  re- 
main there  for  an  unlimited  time;"  and 
this  court,  in  ThonuM  v.  Warner,  83  Md. 
20,  34  Atl.  831,  also  said:  "The  idea  of 
residence  is  compounded  of  fact  and  in- 
tention; to  effect  a  change  of  it,  there 
must  be  an  actual  removal  to  another  hab- 
itation, and  there  must  be  an  intention  of 
remaining  there."  In  view  of  these  au- 
thorities, which  could  be  greatly  multi- 
plied, it  requires  no  citation  of  cases  to 
show  that,  whenever  it  is  proposed  to  es- 
tablish a  change  of  residence,  it  is  incum- 
bent upon  the  party  to  establish  by  proper 
testimony,  first,  an  actual  removal  to  an- 
other lu^itation,  and,  second,  that  he  has 
the  intention  of  remaining  there.  To  es- 
tablish the  second  of  these  propositions  is 
sometimes  difficult,  and  indeed  impossible, 
by  clear  and  unambiguous  evidence.  Facts 
often  exists  and  are  proved,  from  which 
may  reasonably  be  drawn  conclusions  ei- 
ther that  he  had  or  had  not  the  intention 
to  change  his  legal  residence.  To  meet 
this  difficulty,  and  to  furnish  some  rule  by 
which  safer  conclusions  could  be  arrived 
at,  it  has  sometimes  been  laid  down  that, 
to  establish  a  change  of  residence,  it  should 
at  least  be  made  to  appear  that  the  for- 
mer residence  has  been  abandoned,  or  that 
the  family  has  become  settled  in  the  new 
residence  and  made  it  the  center  of  the 
family  affairs.  The  statute  we  are  consid- 
ering is  an  effort  to  supply  another  rule  of 
evidence,  and,  in  the  judgment  of  the  leg- 
islature, presumably  a  safer  one,  for  solv- 
ing the  question  of  the  intention  of  the 
parlj  in  cases  where  he  has  recently  moved 
into  the  state.  The  proof  of  intent  in  such 
a  ease,  after  the  passage  of  the  act,  must 
^  the  record  of  his  declaration  of  intent, 
to  be  made  as  provided  in  the  act,  and  no 
presumptions  of  such  intent  can  be  other- 
wise proved.  It  provides  that  no  person 
<7oming  into  the  state  after  the  passage  of 
the  act  can  be  registered  as  a  legal  voter 
until  one  year  after  his  intent  to  become 
such  shall  be  evidenced  by  the  entry  in  the 
record  book  of  the  clerk  of  the  county,  or 
by  a  certified  copy  thereof.  The  right  to 
become  a  registend  voter  under  such  proof 
dates  from  the  time  of  the  registration  of 
the  intent  in  the  record  book  of  the  clerk; 
and  therefore,  if  the  intent  be  registered 
less  than  a  year  before  the  sitting  of  the 
register  of  voters,  but  more  than  one  year 
before  the  next  election,  he  would  be  enti- 
tled to  be  registered  as  a  voter  of  that  elec- 
tion. The  record  of  the  declaration  of  in- 
tent would  show  that  he  is  entitled  to  be  a 
legal  voter  at  that  time  under  the  Consti- 


of  article  33,  Supp.  to  Pub.  Gen.  Laws 
1890-1900,  it  would  be  the  duty  of  the  reg- 
ister to  so  enter  his  name.  The  words  "no 
person  coming  into  this  state  from  any 
other  state,"  etc.,  "shall  be  entitled  to  reg- 
istration as  a  legal  voter  of  this  state  un- 
til one  year  after  his  intent  to  become  a 
legal  voter  shall  be  thus  evidenced  by  such 
entry,"  etc.,  must  be  construed  in  connec- 
tion with  other  portions  of  the  law  govern- 
ing registration;  and  therefore  it  seems  to 
be  plain  that  when  the  proof,  according 
to  the  legal  requirement,  shows  that  the 
party  is  entitled  to  vote  at  the  next  elec- 
tion, the  board  of  registration  cannot  re- 
fuse to  place  his  name  on  the  registration 
book,  so  that  he  may  vote  at  the  next  elec- 
tion. We  do  not  think  this  requirement  is 
imreasonable,  or  hinders  or  deters'  anyone 
from  acquiring  or  exercising  his  right  to 
vote.  It  is  merely  that  persons  removing 
into  the  state  shall  indicate  their  intent  to 
become  citizens  and  residents  on  the  rec- 
ord Ixx^.  No  fee  is  chargeable  against  them 
for  so  doing,  and  none  for  obtaining  a  cer- 
tified copy  thereof.  The  entire  burden  is 
to  so  register,  with  their  names,  residence, 
age,  and  occupation.  Such  requirement 
surely  cannot  be  regarded  as  imreasonable, 
or  as  in  any  respect  imposing  a  burdensome 
or  offensive  condition. 

Nor  does  the  statute  impose  qualifica- 
tions for  voting,  other  than  those  pre- 
scribed by  the  Constitution.  It  leaves 
those  qualifications  precisely  as  they  were 
before.  It  deals  exclusively  with  the  evi- 
dence necessary  to  establish  residence,  by 
providing  what  the  evidence  of  residence 
shall  be.  This  court  has  so  recently  dis- 
cussed the  principles  applicable  to  a  case 
of  this  kind,  in  Southerland  v.  Norria,  74 
Md.  331,  28  Am.  St.  Rep.  255,  22  Atl. 
137,  that  no  further  discussion  respecting 
them  is  needed  here.  In  that  case  the 
court  had  under  consideration  a  statute 
that  provided  that  all  persons  whose  names 
were  on  the  registration  lists,  who  had  re- 
moved at  the  date  of  the  passage  of  the 
act  from  the  state  and  taken  up  a  dom- 
icil beyond  the  limits  of  the  state,  should 
be  presumed  to  have  thereby  intended  to 
abandon  their  residence  in  the  state,  unless 
within  thirty  days  after  the  passage  of  the 
act  they  should  go  in  person  before  the 
clerk  of  the  court  and  make  afiidavit  that 
when  they  so  removed  they  did  not  intend 
to  change  their  residence.  By  the  act  now 
in  question  all  persons  coming  into  the 
state  must  make  the  declaration  of  their 
intent  to  become  citizens  and  residents  of 
the  state.  It  is  impossible  to  perceive  any 
difference  in  principle  between  the  twoacts, 
further  than  that  the  one  refers  to  the  case 
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the  other  applies  to  the  case  of  those 
coming  in.  Neither  of  these  acts  changes 
the  qualification  of  Toters  as  provided  by 
the  Constitution,  and  both  establish  a  rule 
of  evidence  by  which  in  the  one  case  the 
intention  of  a  person  leaving  the  state  may 
be  ascertained,  and  in  the  other  the  inten- 
tion of  a  person  coming  into  the  state. 
After  a  careful  and  exhaustive  examina- 
tion, the  court,  in  8outKerland*8  Case,  sus- 
tained the  validity  of  the  law  with  respect 
to  persons  leaving  the  state,  holding  that 
the  new  rule  of  evidence  therein  established 
violated  no  vested  right  and  imposed  no 
unreasonable  condition,  so  as  to  render  the 
statute  either  oppressive  or  invalid.  The 
principles  established  by  that  case,  we 
think,  are  applicable  to  the  facts  of  this 
case. 

But  it  is  also  contended  that  the  obliga- 
tion imposed  by  the  act  on  persons  re- 
moving into  the  state  after  the  29th  day 
of  March,  1902,  to  make  the  declaration 
of  intention,  operates  to  impair  the  right 
of  citizenship  conferred  by  the  Constitu- 
tion of  the  United  States.  The  contention 
is  that,  since  the  adoption  of  the  14  th 
Amendment,  the  status  of  citizenship  of  a 
state  is  dependent  on  the  Constitution  of 
the  United  States,  in  that,  by  that  amend- 
ment, the  words  ''resident  of  a  state"  and 
''citizen  of  a  state'*  are  equivalent  terms 
"as  applied  to  citizens  of  the  United 
States,"  and  that  the  act  under  considera- 
tion, by  declaring  in  ettect  that  the  status 
of  the  declarant  shall  be  determined  as  of 
the  date  of  making  the  declaration,  refuses 
to  give  effect  to  a  prior  acquired  status 
derived  from  the  Constitution  of  the  United 
States,  and  thereby  abridges  the  "privi- 
leges or  immunities"  of  citizens  of  the 
United  States,  and  denies  to  them  "the 
equal  protection  of  the  laws."  We  have 
already  pointed  out  that  the  act  does  not 
discriminate  against  any  person  or  class 
of  persons,  but  merely  establishes  a  rule 
of  evidence  in  respect  to  the  intention  of 
a  person  coming  into  the  state.  To  consti- 
tute residence,  within  the  meaning  of  our 
laws  regulating  the  elective  franchise,  as 
well  as  of  the  14th  Amendment,  an  actual 
abode  within  the  state,  as  well  as  the  in- 
tention of  remaining,  must  concur.  Ander- 
9on  V.  Watt,  138  U.  S.  702,  34  L.  ed.  1081, 
11  Sup.  Ct.  Rep.  449;  Miichell  v.  United 
States,  21  Wall.  350,  22  L.  ed.  584;  Thomas 
V.  Warner,  83  Md.  20,  34  Atl.  830.  Tlie 
rule  of  evidence  thus  established  does  not 
change  the  character  of  the  residence  as 
it  existed  prior  to  the  passage  of  the  act, 
but  merely  goes  to  the  ascertainment  of 
one  of  the  constituent  elements  thereto- 
fore necessary  for  the  ascertainment  of 
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the  question  of  residence.  Moreover,  it  is 
now  well  settled  by  the  adjudications  of 
the  Supreme  Courts  of  the  United  States 
that  the  14th  Amendment  did  not  add  t\u- 
"right  of  suffrage  to  the  pri%il^e  and  im- 
munities of  citizenship,"  and  that  the  Con- 
stitution of  the  United  States  does  not 
confer  the  right  of  suffrage  upon  anyone. 
Minor  v.  Happersett,  21  Wall.  162-178,  2? 
L.  ed.  627-631.  The  scope  of  the  aeries  of 
constitutional  provisions,  of  which  the  14th 
Amendment  is  one,  was  clearly  stated  in 
the  case  of  Strauder  v.  West  Virginia,  100 
U.  S.  303-312,  25  L.  ed.  664-667.  Theie 
the  court,  after  referring  to  the  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  ed.  304, 
said:  "The  existence  of  laws  in  the  states 
where  the  newly  emancipated  negroes  re- 
sided, which  discriminated  with  gross  in- 
justice and  hardship  againsc  them  as  a 
class,  was  the  evil  to  be  remedied,  .  .  . 
and  by  it  [the  14  th  Amendment]  such 
laws  are  forbidden.  .  .  .  We  doubt 
very  much  whether  any  action  of  a  state 
not  directed  by  way  of  discrimination 
against  the  negroes  as  a  class  .  .  » 
will  ever  be  held  to  come  within  the  pur- 
view of  this  provision."  It  can  certainly 
not  be  contended  in  this  case  that  this  act 
discriminates  in  any  manner  against  ne- 
groes or  any  other  class;  its  provisions- 
apply  to  "all  persons"  of  every  class.  The 
14tli  Amendment  recognizes  that  citizens 
of  the  United  States  coming  into  the  state 
with  intent  to  remain  are  citizens  of  the 
state;  but  it  does  not  confer  on  them  the 
right  to  vote  in  the  state,  nor  deny  to  the 
state  the  right  to  declare  the  terms  and 
conditions  upon  which  its  citizens  may 
vote;  propirided,  however  (under  the  15th 
Amendment),  the  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied 
or  abridged  on  account  of  race,  color,  or 
previous  condition  of  servitude.  United 
States  V.  Reese,  92  U.  S.  214-256,  23  L. 
ed.  663-578. 

We  are  therefore  of  the  opinion  the  pro- 
visions of  the  law  are  not  repugnant  to 
the  Constitution  of  the  United  States  or  of 
the  state  of  Maryland.  The  order  of  the 
lower  court  must  be  affirmed. 

Order  affirmed,  with  costs  to  the  appel- 
lee. 

MeSherryy  Ch.  J.,  declined  to  partici- 
pate in  the  hearing,  argument,  and  deci- 
sion of  this  case,  being  a  candidate  for  re- 
election to  the  office  of  chief  judge  of  the 
sixth  judicial  circuit. 

Affirmed  by  Supreme  Court  oi  United 
States  April  4,  1904 
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J<An  BRAUER  and  Wife,  AppU., 

17. 

BALTIMORE  REFRIGERATING  & 
HEATING    COMPANY. 


( 


Md. 


) 


1.  Tihe  o^rner  of  a  bnildinar  deToted  to 
rctmil  trade  may  maintain  a  unit  to 

enjoin  the  owner  of  adjoining  property,  up- 
on which  Is  operated  an  Ice  plant,  from  erect- 
ing  a  platform  along  the  front  of  hit  build- 
ing upon  a  portion  of  the  sidewalk  space,  and 
removing  the  curb  so  tbat  wslroiib  can  load 
from  the  platform,  the  result  of  which  will 
be  to  make  pedesu'lan  travel  leas  convenient, 
and  Interrupt  It  entirely  during  several 
hours  each  day, — at  least  where  no  valid  au- 
thority has  been  obtained  from  the  munici- 
pal corporation  to  make  the  change. 
S.  Aathorlty  to  grmnt  permlaalon  to 
ereet  platforms  aloaar  tbe  aidevrallc, 
and  remove  the  curbing  bo  as  to  load  wagons 
from  them,  Is  not  Included  in  the  grant  of 
power  to  grant  the  right  to  use  streets  for 
bay  windows,  area  ways,  steps,  or  other  such 
temporary  or  -similar  use ;  and  It  Is  Imma- 
terial that  the  permit  Is  made  revocable  at 
the  discretion  of  the  authorities. 

8.  Tlie  aetnal  commlaalon  of  tbe  aeta 
ac«d  aot  be  awaited  before  tbe 
a^vrardins  of  an  Injaaetioa  against 
placing  a  permanent  platform  on  the  side- 
walk, and  removing  the  curbing  so  as  to  load 
w««Biis  therefrom,  to  the  Injury  of  the  own- 
ers of  neighboring  property  devoted  to  re- 
tall  trade,  where  the  Intention  to  perform 
them  la  not  denied. 

(June  8,  IINM.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Circoit  Court,  No.  2,  of  Baltimore 
City  in  favor  of  defendant  in  a  proceed- 
ing to  enjoin  interference  with  a  sidewalk 
in  such  a  way  as  to  injure  plaintiffs' 
neighboring  property.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Emil  Bndnlta  and  C.  Dodd 
MeFarlandy  for  appellants: 

If  there  be  no  tribunal  provided  to  as- 
seee  benefits  and  damages,  there  can  be  no 
appropriation  of  land. 

24  Am.  &  £ng.  Enc  Law,  p.  18,  notes; 
Allen  V.  Jones,  47  Ind.  442;  Pennsylva- 
nia B.  Co.  V.  Heister,  8  Pa.  445;  Highway 
Comrs.  V.  "Sewhy,  31  111.  App.  378. 

The  public  are  entitled  to  free  passage 


NOTK. — ^As  to  obstruction  of  street  or  side- 
walk for  business  purposes,  see  also,  in  this 
Merles,  Flynn  v.  Taylor.  14  L.  R.  A.  r>o6,  and 
noU;  Costello  t.  SUte,  86  U  B.  A.  808 ;  Bach- 
mel  V.  Clark.  62  L.  11.  A.  950 ;  and  Garibaldi  v. 
O*  Connor,  ante,  78. 

As  to  right  of  merchant  to  recover  for  dam- 
asks caused  by  obstruction  of  public  street, 
preventing  customers  from  using  the  same  as  a 
means  of  access  to  his  store,  see  also  Bruns- 
wick A  W.  B.  Co.  V.  Hardey,  52  Lw  B.  A.  396. 
fki  L.  R.  A. 


along  the  street,  and  to  every  portion  of 
it  not  occupied  by  some  other  traveler. 

24  Am.  &  Eng.  Enc  Law,  p.  34. 

The  corporate  authorities  of  a  town  have 
no  right  to  appropriate  the  public  streets 
to  any  other  uses  than  that  of  travel,  or 
right  of  way,  to  which  they  were  dedi- 
cated, and  the  convenience  of  the  whole 
public. 

24  Am.  &  Eng.  Enc.  Law,  p.  42,  note; 
Lutierloh  v.  Cedar  Keys,  15  Fla.  306; 
State,  Traphagen,  Prosecutor,  v.  Jersey 
City,  52  N.  J.  L.  66,  18  Atl.  586;  Chap- 
man y.  Albany  d  8,  R,  Co,  10  Barb.  360. 

Such  a  platform  as  will  obstruct  travel 
is  not  warranted. 

Stack  V.  East  St.  Louis,  85  111.  377,  28 
Am.  Kep.  619;  15  Am.  k  Eng.  Enc.  Law, 
pp.  1166,  1186. 

The  law  must  give  a  right  to  a  hearing 
or  an  opportunity  to  be  heard. 

Baltimore  v.  Soharf,  54  Md.  499;  Ulman 
V.  Baltimore,  72  Md.  587,  11  L.  R.  A.  2S4, 
20  AtL  141,  21  Atl.  709;  Baltimore  v. 
Johns  Hopkins  Hospital,  56  Md.  1. 

If  the  act  of  the  board  of  estimates  was 
unreasonable,  it  was  not  within  the  limits  of 
its  authority. 

Baltimore  v.  Johns  Hopkins  Hospital,  56 
Md.  1. 

The  owner  of  a  lot  of  ground  which  ex- 
tends to  the  side  of  a  public  street  has  an 
easement  in  the  street  for  light,  air,  and 
access,  for  the  benefit  of  his  abutting  prop- 
erty, which  constitute  private  property 
within  the  meaning  of  the  constitutional 
provision  that  private  property  shall  not 
be  taken  for  public  use  without  just  com- 
pensation; nor  shall  it  be  taken  for  pri- 
vate use  for  any  compensation   whatever. 

Abendroth  v.  Manhattan  B,  Co.  122  IST. 
Y.  1,  11  L.  R.  A.  634,  19  Am.  St.  Rep. 
461,  25  N.  E.  496;  Van  Witsen  v.  Gutman^ 
79  Md.  405,  24  L.  R.  A.  403,  29  Atl.  608; 
Townsend  v.  Epstein,  93  Md.  537,  52  L. 
R.  A.  409,  86  Am.  St.  Rep.  441,  49  Atl. 
629. 

Compensation  for  erection  of  a  telegraph 
line  must  be  made  to  abutting  owners,  al- 
though the  fee  of  the  street  is  in  the  pub- 
lic, and  the  right,  therefore,  cannot  be 
defeated  by  the  municipal   authorities. 

Stowers  v.  Postal  Teleg.  Cable  Co.  68 
Miss.  559,  12  L.  R.  A.  864,  24  Am.  St. 
Rep.  290,  9  So.  856. 

Pipes  cannot  be  laid  in  a  road  without 
compensation  to  the  owner,  although  the 
county  commissioners  grant  the  right. 

Kincaid  v.  Indianapolis  Natural  Oas  Co. 
124  Ind.  577,  8  L.  R.  A.  602,  19  Am.  St. 
Rep.   113,  24  N.  E.   1066. 

No  one  has  a  right  to  erect  works  which 
are  a  nuisance  to  a  neighboring  owner, 
and  then  defend  by  saying  he  has  expended 
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large  sums  of  money  in  the  erection  of 
works,  while  the  property  of  the  neigh- 
boring owner  is  of  little  Tslue. 

Susquehanna  Feriilieer  Co.  t.  MaUme, 
73  Md.  268,  9  L.  R.  A.  737,  25  Am.  St. 
Rep.  695,  20  Atl.  900. 

Diversion  of  custom  from  a  shop  may 
warrant  a  private  action. 

Mintum  v.  Larue,  23  How.  436,  16  L.  ed. 
675. 

Messrs,  Robert  H.  Bmitli  and  Hiles 
ft  Wolff,  for  appellee: 

If  the  court  should  find  the  structure  to 
be  unauthorized,  still  the  plaintiffs  are 
not  entitled  to  an  injilnction  unless  they 
show  special  damage. 

Townsend  v.  Epstem,  93  Md.  537,  52  L. 
R.  A.  409,  86  Am.  St.  Rep.  441,  49  Atl. 
629;  Delaware  d  M.  R,  Co.  v.  Stump,  8 
Gill  &  J.  479,  29  Am.  Dec.  561. 

When  abutting  owners  make  application 
for  "privileges  reasonably  incidental  to 
to  the  enjoyment  of  abutting  properly  as 
such,"  such  as  steps,  porches,  and  area 
ways,  the  law  holds  that  these  are  part 
of  the  use  of  a  street  as  a  street,  and, 
therefore,  the  legislature  may  properly  de- 
volve upon  a  special  board  the  power  to 
grant  such  privileges  upon  reasonable 
terms. 

Toumsend  t.  Epstein,  93  Md.  637,  52 
L.  R.  A.  409,  86  Am.  St.  Rep.  441,  49 
Atl.  629;  Jorgensen  ▼.  Squires,  144  N.  Y. 
280,  39  N.  E.  373;  Gushing  v.  Boston,  122 
Mass.  173,  128  Mass.  330,  35  Aul  Rep. 
383;  Louth  v.  Thompson,  1  Penn.  (Del.) 
149,  39  Atl.  1103;  Qarrett  v.  Janss,  65 
Md.  260,  3  Atl.  597. 

An  abutting  property  holder  has  the 
right  to  the  presence  of  vehicles  in  front 
of  his  properly  to  take  away  goods  for 
such  reasonable  time  as  is  necessary  for 
his  purposes. 

PooU  V.  FaUs  Road  Blectrio  R.  Co.  88 
Md.  533,  41  AtL  1060;  Elliott,  Roads  & 
StreeU,  2d  ed.  S  717,  p.  778. 

As  steps  and  porches  facilitate  the  in- 
gress and  egress  of  persons,  so  area  ways 
and  platforms  facilitate  the  ingress  and 
^;ress  of  goods;  and  they  are  all  necessary 
to  the  convenient  and  best  use  of  the  street 
as  a  street. 

Jorgensen  v.  Squires,  144  N.  Y.  280,  39 
N.  E.  373 ;  Tompkins  v.  North  Hudson  Riv- 
er JB.  Co.  63  N.  J.  L.  322,  43  Atl.  885. 

Plaintiffs  have  shown  no  such  damage  as 
'will  entitle  them  to  an  injunction.     Such 
damage  must  be  special,  must  be  irrepara- 
ble in  a  legal  sense,  and  must  be  either 
actual   or  certainly  imminent. 

1  High,  Inj.  SS  742,  743,  pp.  568,  570; 
Adams  v.  Michael,  38  Md.  123,  17  Am.  Rep. 
616;  Haines  v.  Taylor,  2  Phill.  Ch.  209; 
Whalen  v.  Delashmutt,  59  Md.  250;  Wood, 
66L.R.  A. 


Nuisances,  S  669,  p.  868 ;  Metropolitan  Swo* 
Bank  v.  Afonion,  87  Md.  68,  39  Atl.  90. 

The  plaintiffs  have  not  made  in  their 
bill  a  full  disclosure  of  all  material  facts. 

Reddall  v.  Bryan,  14  Md.  444,  74  Am. 
Dec.  550;  Canton  Co,  y.  Northern  C,  R. 
Co.  21  Md.  383;  Johnston  v.  Glenn,  40  Md. 
200;  Garrett  County  v.  FrankUn  Coal  Co. 
45  Md.  470;  Lamm  v.  Burrell,  69  Md.  272, 
14  Atl.  682;  Tifel  v.  Jenkins,  95  Md.  667, 
53  Atl.  429;  Miller,  Eq.  S  580,  pp.  687, 
688;  Sprigg  t.  Western  Teleg.  Co.  46  Md. 
67. 

8eluB«oker,  J.,  delivered  the  opinion  of 
the  court: 

The  appellants  own  a  lot  of  ground  on 
the  northwest  comer  of  Eutaw  and  Barre 
streets,  in  Baltimore  dty,  fronting  25  feet 
on  Eutaw  street,  with  a  depth  of  76  feet 
on  Barre  street.  The  appellee  owns  the 
adjoining  lot  on  the  west  side  of  Eutaw 
street,  on  which  it  has  a  front  of  104  feet 
to  Wayne  street.  On  Wayne  street  it  runs 
west  125  OF  100  feet,  and  then  extends 
southerly  in  the  rear  of  the  appellants' 
lot  to  Barre  street,  on  which  it  has  anoth- 
er front  of  about  40  feet.  Eutaw  street  at 
this  location  is  a  wide  thoroughfare,  run- 
ning north  and  south,  and  it  is  much  trav- 
eled by  vehicles  and  pedestrians.  A  freight 
track  of  the  Baltimore  &  Ohio  railroad 
runs  along  the  center  of  the  street,  on 
which  cars  stand  to  receive  and  deliver 
freight  from  and  to  the  warehouses  on  the 
two  sides  of  the  street.  The  east  side  of 
the  street  cmtains  the  extensive  freight 
warehouse  of  the  railroad  company,  and 
there  is  no  foot  pavement  on  that  side. 
The  only  sidewalk  provided  for  pedestri- 
ans along  this  portion  of  Eutaw  street  is 
the  one  on  the  west  side,  lying  immediate- 
ly in  front  of  the  lots  affected  by  the  trans- 
actions out  of  which  the  present  controver- 
sy arises.  Wayne  street  is  only  18  or  20 
feet  wide,  and  is  used  almost  exclusively 
l^  wagons,  being  seldom  traversed  by  per- 
sons on  foot.  Barre  street  is  60  feet  wide, 
but  is  not  mudh  traveled.  Neither  of  the 
last-named  two  streets  has  any  railway 
track  on  it.  The  appellants'  lot  is  im- 
proved by  two  small  stores  and  dwellings 
fronting  on  Eutaw  street.  The  appellants 
occupy  the  one  at  the  comer  as  a  dwelling 
and  retail  liquor  store,  and  rent  the  other 
one  to  a  retail  tobacconist.  The  appellee, 
liaving  erected  on  its  lot  a  laxge  building 
for  manufacturing  ice  and  furnishing  heat 
and  power,  applied  to  the  board  of  esti- 
mates for  a  permit  to  erect  and  maintain 
upon  the  Eutaw  street  sidewalk,  in  front 
of  that  part  of  its  building  immediately  ad- 
joining the  appellants'  lot,  a  platfcvm  8^ 
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feet  high,  4  feet  wide,  and  52  feet  long, 
for  the  purpose  of  loading  the  ice  to  be 
manufactured  by  it  into  wagons,  and  also 
to  remove  the  curb  and  lower  the  sidewalk 
in  front  of  the  platform  so  as  to  allow 
wagons  to  back  up  against  it  over  the  side- 
walk to  receive  their  loads  of  ioe.  The 
board  of  estimates  granted  the  permit 
asked  for  by  the  appellee,  allowing  it  to 
erect  thie  platform,  and  remove  the  curb 
and  pavement  from  the  sidewalk  and  the 
street  in  front  of  it,  and  replace  them  by 
a  uniform  pavement  of  vitrified  brick,  so 
as  to  permit  of  the  unobstructed  approach 
by  wagons  from  the  bed  of  the  street  over 
the  sidewalk  to  the  platform.  The  appel- 
lants thereupon  filed  a  bill  in  this  case  in 
circuit  eourt  No.  2  of  Baltimore  city,  as- 
serting that  the  erection  and  use  of  the 
proposed  platform  by  the  appellee  would 
greatly  obstruct  and  endanger  the  public 
use  of  the  sidewalk,  and  divert  travel 
therefrom,  and  would  also  cause  irrepa- 
rable injury  to  the  plaintiffs,  by  depriving 
them  and  their  tenants  of  the  custom  and 
patronage  which  they  now  enjoy  or  can 
reasonably  expect  to  secure  from  persons 
using  the  sidewalk  on  that  part  of  Eutaw 
street.  The  bill  also  alleges  that,  by  rea- 
son of  the  location  of  the  plaintiffs'  prop- 
erty, and  the  nature  of  the  business  con- 
ducted therein,  they  will  suffer  an  espe- 
cial loss,  different  from  that  sustained  by 
the  pubHc  generally,  from  the  defendant's 
proposed  action,  and  prays  for  an  injimc- 
tion  to  prevent  the  erection  of  the  plat- 
form and  lowering  of  the  sidewalk  by  the 
defendant.  The  court  granted  a  prelimi- 
nary injunction  on  the  filing  of  the  bill,  but, 
upon  the  coming  in  of  an  answer  and  the 
taking  of  testimony,  it  passed  a  final  de- 
cree dissolving  the  injunction  and  dismiss- 
ing the  bill,  from  which  this  appeal  was 


It  appears  from  the  testimony  of  Mr. 
Tough,  the  general  manager  of  the  appel- 
lee, who  testified  on  its  behalf,  that  it  has, 
primarily  with  a  view  to  its  own  interest 
and  advantage,  but  also  with  a  view  to 
causing  the  least  interruption  to  travel, 
arranged  to  so  construct  its  building  as  to 
deliver  its  entire  output  of  ice  over  the 
proposed  platform  to  wagons  standing  on 
the  sidewalk,  backed  up  against  it,  and 
that  it  may  also  use  the  platform  for 
handling  coal.  It  further  appears  from 
the  testimony  of  the  same  witness  that  the 
appellee  intimds  to  manufacture  about  100 
tons  of  ice  per  day,  which  will  fill  100  one- 
horse  wagons,  or  50  two-horse  wagons, 
and  that  it  will  require  eight  minutes  to 
load  and  start  each  wagon;  also  that  a 
horse  and  wagon  backed  up  against  the 
platform  would    extend    across  the    entire 
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sidewalk;  but,  if  the  horse  or  horses  were 
turned  at  right  angles  to  the  wagon,  there 
would  be  a  space  of  2  feet  along  the  out- 
side of  the  place  formerly  occupied  by  the 
sidewalk,  on  which  pedestrians  might  pass 
without  actually  going  into  the  bed  of  the 
street.  Mr.  Tough  also  stated,  both  be- 
fore the  board  of  estimates  and  when  tes- 
tifying in  the  case,  that  the  bulk  of 
deliveries  of  ice  over  the  proposed  plat- 
form were  expected  to  be  made  between  the 
hours  of  2  and  6  a.  m.;  but,  the  appel- 
lants' counsel  offering,  when  before  the 
board  of  estimates,  to  withdraw  all  objec- 
tions to  the  issue  of  the  permit,  if  upon  its 
face  it  restricted  the  use  of  the  platform 
to  those  hours,  the  appellee  declined  to  ac- 
cept the  permit  in  that  form.  This  wit- 
ness admitted  in  his  testimony  that  ice 
would  be  delivered  to  customers  when  they 
called  for  it,  and  there  was  other  evidence 
in  the  case  which  satisfies  us  that  the  de- 
mand for  ice  would  not  be  limited  to  the 
short  portion  of  the  day.  There  is  evi- 
dence in  the  record  of  witnesses  who  sav 
that  they  have  frequently  seen  the  street 
in  front  of  the  property  now  under  consid- 
eration crowded  with  wagons,  and  that  at 
times  a  congestion  of  traffic  occurs  there. 
It  also  appears  from  the  evidence  that 
meat-packing  establishments  in  the  neigh- 
borhood use  an  overhead  steel  trolley  ar- 
rangement for  conveying  their  meat  across 
the  sidewalk  from  the  oed  of  the  street  to 
the  warehouses,  which  does  not  seriously 
interfere  with  the  use  of  the  sidewalk  by 
pedestrians. 

The  courts  have  frequently  been  called 
upon  to  consider  the  legal  propositions 
controlling  the  use  of  public  streets.  The 
cases  upon  the  subject  agree  that  the  fun- 
damental right  to  their  enjoyment  is  that 
of  the  general  public  for  passage  over  and 
along  them.  In  the  exercise  of  this  right, 
persons  employing  vehicles  are  primarily 
entitled  to  occupy  the  bed  of  the  street^ 
while  pedestrians  have  a  similar  priority 
of  claim  upon  the  sidewalk.  The  owners 
of  lots  abutting  on  streets  are  permitted  to 
encroach  to  a  limited  extent,  for  the  neces- 
sary transaction  of  their  business,  upon 
this  primary  right  of  the  public,  provided 
they  do  not  unreasonably  interfere  with 
its  exercise.  But  it  must  always  be  borne 
in  mind  that  the  right  of  the  public  to  em- 
ploy the  streets  for  purposes  of  travel  and 
transportation  is  the  paramount  one,  and 
that  of  the  abutter  to  occupy  them  for 
other  purposes  is  a  permissive  and  subordi- 
nate one.  Rea  v.  Russell,  6  East,  427; 
ResB  V.  Jones,  3  Campb.  230;  Oallanan  v. 
Oilman,  107  N.  Y.  300,  1  Am.  St.  Rep.  831, 
14  N.  E.  264;  Flynn  v.  Taylor,  127  N.  Y. 
506,  14  L.  R.  A.  556.  28  N.  E.  418;  Ualsey 
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V.  Rapid  Transit  Street  R.  Co.  47  N.  J.  Eq. 
380,  20  Atl.  859;  Davis  v.  Corry,  154  Pa. 
€02,  26  Atl.  &^l ;  Elliott,  Roads  k  Streets, 
§  20;  Lake  Roland  Elev,  R,  Co,  v.  Balti- 
more, 77  Md.  379,  20  L.  R.  A.  126,  26  Atl. 
i>10.  A  merchant  or  manufacturer  whose 
place  of  business  abuts  on  the  street  of  a 
populous  city  may  temporarily  obstruct 
tne  sidewalk  in  front  of  his  building  in  the 
process  of  loading  or  unloading  his  mer- 
chandise or  the  product  of  his  factory,  pro- 
vided he  does  not,  in  so  doing,  unreasonably 
encumber  the  footway  or  interfere  with  the 
reasonable  use  and  enjoyment  of  the  ad- 
jacent property.  But  if  the  adjacent  own- 
er suffer  special  or  peculiar  loss  from  an 
unlawful  obstruction  to  a  public  sidewalk, 
lie  can  maintain  a  suit  for  damages  or  file 
a  bill  for  an  injunction,  if  the  nature  of  his 
damage  be  such  as  to  make  the  latter  form 
of  action  appropriate.  Flynn  y.  Taylor, 
127  N.  Y.  596,  14  L.  R.  A.  556,  28  N.  E. 
418;  Callanan  v.  Oilman,  107  N.  Y.  360, 
1  Am.  St.  Rep.  831,  14  N.  £.  264.  The  ex- 
tent of  the  right  of  the  abutting  owner  to 
oDstruct  the  sidewalk  in  front  of  his  estab- 
lishment is  not  to  be  determined  by  t?ie 
necessities  of  his  business,  but  by  the  pub- 
lic convenience  and  the  reasonable  enjoy- 
ment by  adjacent  owners  of  their  property. 
In  Flynn  v.  Taylor,  where  the  suit  was 
brought  by  the  owner  of  adjacent  property 
against  the  defendant  for  obstructing  the 
sidewalk  in  front  of  a  saleratus  factory 
owTied  by  the  latter,  by  having  trucks 
stand  across  it  for  several  hours  each  day 
to  load  and  unload,  the  court  says:  "WMle 
the  defendant  was  doubtless  careful  to  in- 
terfere with  the  rights  of  the  public  no 
more  than  was  necessary  for  the  conven- 
ient transaction  of  his  business  with  the 
facilities  that  he  had,  still  he  could  not 
lawfully  supply  the  defects  in  his  premises 
by  virtually  monopolizing  the  sidewalk  for 
several  hours  every  day.  As  the  court  said 
in  Rex  v.  Rtissell,  6  East,  427,  he  'could 
not  legally  carry  on  any  part  of  his  busi- 
ness in  the  public  street  to  the  annoyance 
of  the  public;'  nor  could  he  'eke  out  the  in- 
convenience of  his  own  premises  by  taking 
in  the  public  highway.'  Rew  v.  Jones,  3 
Oampb.  230.  Whether  a  particular  use  of 
a  [public]  street  is  an  unreasonable  use, 
or  not,  is  a  question  of  fact,  depending  on 
all  the  circumstances  of  the  case.  .  .  . 
While  the  general  welfare  is  promoted  by 
manufactures  such  as  the  defendant  carries 
m,  and  they  should  not  be  interfered  with 
for  light  or  trivial  causes,  still  the  right  of 
the  public  to  the  use  of  the  sidewalk  is  par- 
amount, and  he  must  so  arrange  his  busi- 
ness as  not  unreasonably  to  interfere  witli 
it."  In  Lake  Roland  Elev.  R.  Co.  v.  Bal- 
timore, 77  Md.  379,  20  L.  R.  A.  126,  26  Atl. 
«6  L.  R.  A. 


510,  this  court  in  upholding  the  action  of 
the  city  of  Baltimore  in  requiring  the  re- 
moval oi  one  of  two  street  railway  tracks 
which  had  been  laid  with  its  consent,  be- 
cause it  interfered  with  the  reasonable  and 
convenient  use  of  the  street  by  the  public, 
said:  "The  control  of  the  city  over  the 
streets  is  attended  with  the  duty  of  pre- 
serving them  for  their  legitimate  purposes. 
They  are  intended  for  the  passage  of  the 
people  over  them  on  foot,  on  horseback,  and 
in  vehicles,  on  their  various  occasions  of 
business,  ooDvenience,  and  pleasure.  It  is 
not  competent  for  the  city  to  defeat  the 
primary  purposes  for  Arhich  they  were  dedi- 
cated to  the  public  use.  They  are  high- 
ways, and  must  be  maintained  as  highways 
so  long  as  they  are  kept  in  existence." 

Let  us  now  consider,  in  the  light  of  these 
principles,  whether  the  use  which  the  de- 
fendant intends  to  make  of  the  sidewalk  in 
front  of  its  factory  is  a  reasonable  one.  In 
the  first  place,  its  proposed  platform,  3V^ 
feet  high,  will  occupy  208  square  feet  of  the 
public  sidewalk,  from  which  pedestrians 
will  be  excluded  as  effectually  as  if  the 
building  itself  were  extended  to  cover  that 
much  of  the  pavement.  In  the  next  place, 
the  curbing  will  be  removed,  and  the  side- 
walk itself  will  be  materially  diaaged  for 
tne  distance  of  52  ^^  feet.  It  is  well  known 
that  sidewalks  are  elevated  above  the  bed 
of  the  street,  and  supported  along  their 
outer  side  by  curbing,  in  order  to  protect 
those  using  them  from  the  encroachment  of 
vehicles,  and  from  the  dirt  and  filth  which 
accumulate  on  the  bed  of  the  street  by  rea- 
son of  the  uses  to  which  it  is  applied,  as 
well  as  frcnn  the  water,  which,  especially 
during  rains,  accumulates  in  and  flows 
down  the  gutters  lying  next  to  the  side- 
walk. The  nature  and  extent  of  the  appel- 
lee's intended  use  of  the  platform  and  side- 
walk for  its  private  purposes  in  handling 
the  product  of  its  factory  makes  it  appar- 
ent that,  even  ¥rith  the  use  of  such  skill 
and  expedition  as  it  can  reasonably  expect 
to  secure  from  its  employees  in  that  connec- 
tion, the  sidewalk  in  front  of  the  factory 
will  be  practically  turned  into  a  loading 
yard  for  ice  wagons  during  several  hours  of 
each  day.  It  is  evident  that  this  intended 
use  of  the  sidewalk  will  not  only  obstruct 
passage  over  it,  but  will  defile  its  surface 
with  the  droppings  from  the  horses  and  the 
drippings  from  the  ice  wagons,  especially 
in  warm  weather,  to  such  an  extent  as  to 
lead  pedestrians  to  avoid  the  use  of  that 
portion  of  the  street  and  seek  other  avenues 
of  passage.  That  this  will  cause  especial 
damage  and  injury  to  the  retail  business 
carried  on  in  the  appellants'  building  im- 
mediately adjoining  the  platform  is  too 
plain  for  controversy.     As  was  said  by  the 
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court  in  Flynn  v.  Taylor,  127  N.  R,  696,  14 
I-.  R.  A.  656,  28  N.  E.  418:  "Diversion 
of  trade  inevitably  follows  diversion  of 
travel." 

While  fully  recognizing  the  wisdom  and 
the  importance  to  municipal  prosperity  of 
pursuing  a  liberal  policy  toward  manufac- 
turing   enterprises,    in    order    to    promote 
their  growth,  we  do  not  think  that  the  ap- 
pellee should  be  permitted  to  erect  or  main- 
tain this  platform  upon  the  pavement  in 
front  of  its  premises,  or  to  obliterate  for  its 
o^-n  convenience  so  considerable  a  portion 
of  the  sidewalk  dedicated  by  condemnation 
to  public  use.   This  platform  is  intended  to 
provide  greater  room  for  handling  the  ice, 
and  its  erection  will,  in  effect,  constitute  an 
extension  of  the  first  floor  of  the  factory 
over  a   considerable   part  of  the   sidewalk. 
The  use  to  which  the  appellee  admits  that 
it  proposes  to  put  the  balance  of  the  side- 
yvBlk   for  some  hours  in  each   day  would 
amount    to   a    practical   conversion    of    it, 
while  being  so  used,  to  a  part  of  the  factory 
premises.    The    appellee,    in    proposing   to 
•operate  a  factory  turning  out  a  bulky  prod- 
uct, requiring  the  daily  use  of  many  wagons 
for  its  delivery,  comes  fairly  within  the  op- 
eration of  the  principle  announced  in  Rem 
V.  Rtuaell,  6  East,  427,  where  it  was  said 
'^that,  if  the  nature  of  the  defendant's  busi- 
ness were  such  as  to  require  the  loading 
and  unloading  of  so  many  more  of  his  wag- 
ons   than  could    conveniently  be   contained 
within  his  own  private  premises,  he  must 
either  enlarge  his  premises,  or  remove  his 
business    to   some   more   convenient   spot." 
The  appellee's  preihises  front  for  at  least 
125  feet  on  Wayne  streef,  which  is  unused 
1}y  pedestrians,  and  also  45  feet  on  Barre 
street.     By  a  judicious  use  of  this  front- 
age* together  with  such  enlargement  of  its 
premises  as  the  extensive  delivery  of  its 
product  may  require,  it  can,  at  the  cost, 
perhaps,   of   some   inconvenience   to   itself, 
transact  its  business  without  unreasonable 
interference  with  the  use  by  the  public  of 
anv  of  the  streets. 

The  permission' of  the  board  of  estimates 
relied  on  by  the  appellee  for  its  proposed 
occupation  and  use  of  the  sidewalk  in  ques- 
tion can  afford  it  no  protection.  The  char- 
ter of  Baltimore  (§§  7  to  11,  inclusive)  con- 
tains specific  provisions  for  granting  any 
rights  or  franchises  in  or  to  its  public 
streets,  for  which  it  requires  the  concurrent 
action  of  the  mayor  and  the  city  council, 
with  the  co-operation  of  the  board  of  esti- 
mates. It  is  admitted  that  no  such  action 
was  taken  in  this  case.  The  appellee  sets 
up  a  mere  permit  from  the  board  o^  esti- 
mates, issued  in  exercise  of  powers  sup- 
posed to  have  been  conferred  on  it  by  S  37 
of  the  city  charter.  That  section  author-  * 
<>6  L.  R.  A, 


izea  the  board  of  estimates  to  grant,  for 
such  price  and  upon  such  terms  as  it  may 
think  proper,  the  right  to  use  the  streets 
for  "bow  or  bay  windows,  hitching  posts, 
area  ways,  steps,  planting  of  trees,  storm 
doors,  drains  and  drain  pipes,  or  other 
such  temporary  or  similar  uses,"  after 
first  serving  copies  of  the  applications 
therefor  upon  the  adjoining  property  own- 
ers. That  section  does  not,  in  our  opinion, 
confer,  either  in  express  terms  or  by  fair 
implication,  upon  the  board,  the  power  to 
grant  permits  for  the  uses  here  proposed 
to  be  made  of  the  sidewalk  by  the  appellee, 
which  are  neither  similar  to  those  enumer- 
ated in  §  37,  nor  temporary  in  their 
nature.  A  tenikporary  use  of  a  street  is 
one  which,  from  its  character,  will  not  be 
of  long  duration, — such,  for  instance,  as 
depositing  thereon  materials  for  buildings 
in  process  of  construction  or  repair,  or  the 
erection  of  a  scaffold  or  other  transient 
structure  thereon.  The  obstruction  and 
use  of  the  sidewalk  for  private  purposes 
here  intended  to  be  made  by  the  appellee 
appear  from  the  face  of  the  record  to  be 
systematic  and  continuous  in  their  nature. 

Nor  does  the  fact  that  the  permit  grant- 
ed to  the  appellee  by  the  board  of  estimates 
was  by  its  terms  revocable  at  the  discretion 
of  the  board  alter  the  quality  of  the  acts 
to  be  done  under  it.  The  nature  of  the 
acts  to  be  done  remains  the  same,  although 
the  supposed  authority  to  do  them  be  de- 
feasible in  its  terms.  The  contents  of  SS  7 
to  11  of  the  city  charter,  regulating  the 
granting  of  franchises  in  property  held  by 
the  municipality  for  public  purposes,  ex- 
clude the  view  that  the  legislature,  in  en- 
acting that  instrument,  intended  to  confer 
upon  any  subordinate  municipal  boards  or 
officials  power  to  grant  important  fran- 
chises affecting  public  streets  or  property. 
It  would  not  be  competent  for  the  munici- 
pality itself  to  confer  authority  upon  any 
private  person  to  employ  the  public  streets 
in  any  enterprise  or  occupation  which 
would  defeat  the  primary  purposes  for 
which  they  were  dedicated  to  public  use. 

As  the  appellee  does  not  deny  its  inten- 
tion to  construct  the  platform  and  make 
the  changes  in  the  grade  and  pavement  of 
the  sidewalk,  and  to  deliver  ice  from  the 
platform  to  wagons  standing  on  the  side- 
walk at  the  rate  of  100  tons  per  day,  the 
appellants  are  entitled  to  their  injunction 
without  waiting  until  the  actual  commis- 
sion of  those  acts. 

The  decree  appealed  from  will  be  re- 
versed, and  the  case  remanded,  to  the  end 
that  an  injunction  may  be  issued,  restrain- 
ing the  appellee  from  erecting  the  plat- 
form, or  removing  the  curb  from  tHe 
sidewalk,  or  changing  the  grade  of  the  lat- 
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ter.  If  the  appellee  has  already  erected 
the  platform,  or  made  the  proposed 
chaDges,  or  any  of  them,  in  the  curb  and 
sidewalk,  the  circuit  court  is  directed, 
upon  a  proper  amendment  of  the  bill,  to  re- 
quire it  by  mandatory  injunction  to  re- 
move by  some  specified  day  the  platform, 
and  restore  the  curb  and  sidewalk  to  the 
grade  and  condition  in  which  they  were  at 
the  time  of  the  filing  of  the  bill. 

Decree  reversed,  with  costs,  and  case  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 


Isabella  B.  GRAHAM,  by  Guardian,  Appt., 

V. 

Elizabeth  G.  WHITRIDGE  ei  dl. 


Colgate  N.  SMITH  et  al,  Appts., 

V. 

SAME. 


.Md. 


) 


1.  In  determlnlnar  ^rbetlier  or  not  the 
exercise  of  a  poorer  of  appointment 

conferred  by  will  yiolates  the  rule  against 
perpetuities,  the  dispositions  made  must  be 
viewed  as  though  they  had  been  written  Id, 
and  formed  part  of,  the  will  which  created 
the  power. 

2.  An  appointment,  vnder  a  poiver 
conferred  by  will,  amonar  apeclfled 
arreat-arrandcblldren  of  the  donor  of  the 
power,  none  of  whom  were  in  existence  at 
the  time  of  the  donor's  death,  for  life  with 
remainders  to  their  children,  is  void  for  re- 
moteness BO  far  as  the  remainders  are  con- 
cerned, where  it  is  possible  for  more  than 
twenty-one  years  and  the  fraction  allowed 
for  gestation  to  elapse  after  the  death  of  the 
donee  of  the  power  before  the  termination  of 
the  life  estates. 

8.  Kutateii  dlstlnctlr  limited  by  a 
will  for  life  are  not  enlarged  into  abso- 
lute estates  by  the  failure,  for  remoteness, 
of  the  remainders  which  the  will  attempts  to 
create. 

4.  A  life  estate  created  by  tbe  donee 
of  a  po^'cr  of  appointment  in  dispos- 
ing of  an  estate  in  accordance  with  the  terms 
of  the  power  is  not  destroyed  by  the  failure 
of  the  remainders  because  they  violate  the 
rule  against  perpetuities. 

5.  Life  estaten  urblcb  vest  wltbln  tbe 
time  allonred  by  the  rule  against  perpetu- 
ities cannot  be  devested  by  abortive  attempts 
to  ingraft  upon  them  limitations  over,  which 
are  ineffectual  because  of  such  rule. 

6.  In  cane  of  failure  of  remainders 
attempted  to  be  created   by    the    donee 


Note. — As  to  rule  against  perpetuities  gen- 
erally, see  note  to  Saxton  v.  Webber,  20  L.  R. 
A.  500;  also  Herzog  v.  Title  Guarantee  &  T. 
Co.  poH, . 

As  to  what  is  sufficient  execution  by  will  of 
power  of  appointment,  see,  in  this  series,  Lane 
V.  Lane,  64  L.  R.  A.  849,  and  note, 
06  L.  R.  A. 


of  a  power  because  they  violate  the  rule 
against  perpetuities,  the  estate  represents 
by  them  will  be  distributed  according  to  tbe 
provisions  of  the  will  of  the  donor  of  tbe 
power,  where  it  attempts  to  dispose  of  the 
estate  In  case  the  power  Is  not  exercised. 

7.  Tbe  doctrine  of  election  doea  not 
apply  to  one  to  whom  is  appointed  a  por- 
tion of  the  estate  over  which  another  Is 
given  a  power  of  appointment,  so  as  to  com- 
pel her  to  renounce  such  portion  in  order  to 
share  In  the  residue,  which,  because  of  an  at- 
tempted appointment  which  Is  void  l>ecause 
of  contravening  the  rule  against  perpetu! 
ties,  must  be  distributed,  under  the  will  of 
the  donor  of  the  power,  among  the  class  of 
which  such  appointee  is  one. 

8.  Kepbe^va  and  nieces  to  tbe  exclu- 
sion of  arrand  nepbe^va  and  nlecen. 
cblldren  of  deceased  nepbevrs  and 
nlecea,  will  take  an  estate  limited  In  trust 
for  one  for  life,  and  upon  her  death  to  be 
distributed  amongst  her  "next  of  kindred.*' 

On  further  hearinff. 

9.  Life  estates  created  by  appoint- 
ment under  a  po^ver  created  by  a 
will  which  set  aside  certain  property  to  be 
held  in  trust  for  the  donee  of  the  power 
during  life,  and  after  her  death  for  such  per- 
sons as  she  shall  appoint,  are  legal,  and  not 
equitable,  estates,  where  no  active  duties  are 
imposed  upon  the  trustees  after  the  ap- 
pointees become  entitled  to  the  property. 

10.  Tbose  entitled  In  remainder  to  a 
fnnd  the  legal  estate  in  which  is  vested  tii> 
life  tenants  are  entitled  to  the  appointment, 
by  a  court  of  equity,  of  trustees  to  preserve 
the  fund  for  their  benefit. 

11.  Trnstees  appointed  to  preserve  re- 
mainders in  a  fund  in  which  legal  life  es- 
tates have  been  created  should  apportion  tbe 
securities  as  nearly  as  possible  among  tbe 
respective  life  estates. 

12.  Beneflctartes  nnder  a  power  of  ap- 
pointment executed  by  one  not  standing 
towards  them  in  loco  parentis  are  entitled  to 
interest  on  the  amounts  awarded  to  them 
from  the  time  they  become  payable, — that  is, 
one  year  after  the  death  of  the  one  execut- 
ing the  power. 

(March  23,   1904.) 

• 

APPEALS  by  defendants  Isabella  B.  Gra- 
ham and  the  children  of  George  Brown, 
the  younger,  deceased,  frotn  a  decree  of  the 
Circuit  Court,  No.  2,  of  Baltimore  City  con- 
struing provisions  in  the  will  of  Grace  Ann 
Greenway,  deceased.    Reversed  in  part. 

The  facts  are  stated  in  the  opinions. 

Messrs.  George  R.  Willis,  Joeepb  C. 
France,  and  James  MoEvoy,  Jr^  for  ap- 
pellant Isabella  B.  Graham: 

Mrs.  Greenway's  attempt  to  execute  the 
power  is  wholly  void,  and  the  whole  settled 
estate  should  be  divided  equally,  under  the 
will  of  John  Brown,  per  stirpes. 

A  court  of  equity  will  not  permit  ap- 
pointed portions  to  stand  where,  by  so  do- 
ing, it  will  frustrate  the  intention  of  either 
the  donor  or  the  donee  of  the  power. 
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Myers  v.  Safe  Deposit  d  T.  Co,  73  Md. 
413,  21  Atl.  58. 

The  xnanifest  intent  of  the  donor  of  the 
power  was  that,  in  the  absence  of  a  com- 
plete appointment,  the  whole  settled  estate 
shall  be  divided  equally.  In  any  event  the 
appointment  to  each  of  the  daughters  of 
Alexander  Brown  of  $10,000  of  the  settled 
estate  is  void,  being  in  excess  of  the  power 
conferred  upon  Mrs.  Greenway.  The  father 
of  these  two  appointees  is  living,  and  they, 
consequently,  are  not  descendants  of  Greorge 
Brown,  within  the  legal  definition  of  that 
term. 

HiUeti  V.  Iselin,  144  N.  Y.  374, '39  N.  E. 
368. 

If  the  court  holds  that  the  well-appointed 
portions  must  stand,  then  Mrs.  Whitridge 
should  be  required  to  elect  between  the  $100,- 

000  appointed  to  her  and  the  share  she 
would  take  as  heir  at  law  in  the  portion  of 
the  settled  estate  that  is  badly  appointed. 

BeaU  V.  Schley,  2  Gill,  181,  41  Am.  Dec. 
415;  Tongue  v.  Nuttoell,  17  Md.  212,  79 
Am.  Dec  649;  Barbour  v.  Mitchell,  40  Md. 
151;  Albert  v.  Albert,  68  Md.  352,  12  Atl. 
il;  Latrobe  v.  Carter,  83  Md.  279,  34  Atl. 
472. 

Messrs.  'W.  Irrine  Cross  and  Arthur 
"W.  Maolieii,  for  appellants  Smith  et  aL: 

In  cases  of  the  exercise  of  special  powers 
of  appointment,  where  subjoined  qualifying 
incidents  or  trusts,  or  succeeding  limita- 
tions, which,  if  legally  operative,  would  ma- 
terially modify  or  diminish  the  estate  of 
the  first  taker,  cannot  operate  by  reason  of 
the  rule  against  perpetuities,  the  court  will 
gqat^in  the  first  taker's  estate  as  absolute, 
provided  the  words  in  which  that  first  ap- 
pointment is  expressed,  taken  by  them- 
selves, are  adequate  to  give  such  absolute 
interest. 

1  Jarman,  Wills,  4th  ed.  295;  Lewis,  Per- 
petuity, 534,  535;  Marsden,  Perpetuities  & 
Aeeumulation.  256  et  seq.;  Gray,  Rule 
against  Perpetuities,  §§  423,  426-442; 
Kampf  V.  Jones,  2  Keen,  756;  Carver  v. 
Bowles,  2  Rubs.  &  M.  306;  Arnold  v.  Con- 
greve,  1  Russ.  &  M.  209 ;  Harvey  v.  Stracey, 

1  Drew,  73;  Hardcastle  v.  Hardcastle,  1 
Hem.  ft  M.  405;  Stephens  v.  Oadsden,  20 
Beav.  463;  Ring  v.  Hardwich,  2  Beav.  352; 
Churohia  v.  Churchill,  L.  R.  5  Eq.  44; 
Martin  v.  Martin,  L.  R.  2  Eq.  404;  Courtier 
V.  Oram,  21  Beav.  91;  Oerrard  v.  Butler, 
20  Beav.  541 ;  Cooke  v.  Cooke,  L.  R.  38  Ch. 
Div.  202;  Re  Hancock  [1901]  1  Ch.  482, 
Afiirmed  in  House  of  Lords  [1902]  A.  C. 
14;  Sears  v.  Putnam,  102  Mass.  5;  Slade 
V.  Patten,  68  Me.  380. 

In  this  state  the  question  has  not  hereto- 
fore been  the  subject  of  adjudication,  but 
the  tendency  of  decision  has  been  favorable 
to  our  contention. 
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Dulany  v.  Middleton,  72  Md.  67,  19  AtU 
146. 

The  words  of  the  fifth  clause  of  Mrs. 
Greenway's  will,  if  suffered  to  stand  by 
themselves,  give  absolute  interests  to  the 
appointees. 

1  Jarman,  Wills,  295;  Kampf  v.  Jones,  2 
Keen,  756;  Ring  v.  Hardusick,  2  Beav.  352; 
Stephens  v.  Qadsden,  20  Beav.  463;  Oerrard 
V.  Butler,  20  Beav.  541;  Sears  v.  Putnam, 
102  Mass.  5;  Gray,  Rule  against  Perpetui- 
ties, §  429;  Churchill  v.  Churchill,  L.  R.  5 
Eq.  48 ;  Cooke  v.  Cooke,  L.  R.  38  Ch.  Div. 
202;  Watson  v.  WaUon  [1901]  1  Ch.  482; 
Hancock  v.  WaUon  [1902]  A.  C.  14. 

There  is  a  class  of  cases  where,  while  the 
failure  of  the  ultimate  limitation  is  due  to 
a  cause  other  than  a  violation  of  the  rule 
against  perpetuities,  the  absolute  gift  ex- 
pressed in  the  first  instance  has  been  sus- 
tained, and  made  to  take  full  effect,  by  the 
rejection  of  the  engrafted  provisions  or  limi- 
tations which  would  have  cut  it  down  had 
they  taken  effect. 

Lord  V.  Lord,  3  Jur.  N.  S.  485 ;  Campbelt 
V.  Broumrigg,  1  Phill.  Ch.  301 ;  Watkins  v. 
Weston,  3  De  G.  J.  &  S.  657;  M'Culloch  ▼. 
M'Culloch,  3  Giff.  606. 

Where  the  specific  intention  of  a  testator 
must  be  defeated  on  account  of  the  rule 
against  perpetuities,  or  for  some  other  rea- 
son, then  if,  from  the  will,  the  court  can 
see  with  reasonable  certainty  what  dispo- 
sition the  testator  would  have  made  if  the 
invalidity  of  his  limitations  in  the  precise 
manner  and  form  in  which  he  desired  them 
to  stand  had  been  suggested  to  him,  effect 
must  be  given  to  such  alternative  disposi- 
tion. 

Humberston  v.  Humberston,  1  P.  Wms. 
332;  Edgerly  v.  Barker,  66  N.  H.  434,  28  L. 
R  A.  328,  31  Atl.  900;  Fry  v.  Capper,  Kay,. 
163. 

The  closest  approximation  that  the  rule» 
of  law  will  permit  to  a  carrying  out  of  the 
testatrix's  intent  would  be  accomplished  by 
giving  an  absolute  interest  to  the  children 
of  George  Brown,  the  younger. 

Tumey  v.  Tumey  [1899]  2  Ch.  739. 

If  a  limitation  be  good  within  the  rule 
against  perpetuities,  it  matters  not  wheth- 
er the  estate  given  be  a  free  or  absolute  prop- 
erty, or  any  less  or  partial  interest,  as  for 
life  or  otherwise. 

Heald  v.  Heald,  56  Md.  300. 

The  life  estates  attempted  to  be  limited 
to  the  children  of  George  Brown,  the 
younger,  are  legal. 

Ring  v.  Zimmerman,  94  Md.  17,  50  Atl. 
404;  1  Jarman,  Wills,  797;  Mannox  v. 
Qreencr,  L.  R.  14  Eq.  456. 

If  the  allotments  in  favor  of  the  children 
of  George  Brown  fail,  the  whole  attempted 
appointment  should  be  set  aside- 
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If  eyer  there  was  a  ease  where  the  enor- 
mous injustice  which  would  result  from  sus 
taining  some  of  the  allotments  made  of  a 
fund,  and  defeating  the  rest,  requires  that 
41  court  of  equity  should,  as  the  only  possi- 
ble alternative,  hold  that  it  must  be  regarded 
as  a  case  of  a  complete  failure  to  exercise  the 
power  of  appointment,  and  direct  the  whole 
estate  to  pass  as  unappointed,  this  is  such 
•a  case. 

Myers  y.  Safe  Deposit  d  T,  Co.  73  Md. 
422,  21  Atl.  58. 

Upon  the  supposition  that  the  appoint- 
ments to  the  children  of  George  Brown  fail, 
and  the  appointment  to  Mrs.  Whitridge 
must  yet  be  sustained,  the  familiar  equitable 
•doctrine  of  election  must  apply  to  the  case, 
■and  Mrs.  Whitridge  be  required  to  electa  for 
the  benefit  of  the  disappointed  beneficiaries 
•of  Mrs.  Greenway,  between  what  she  is  so 
-entitled  to  take  under  her  will  and  the  in- 
terests which  it  is  her  legal  right  to  claim 
in  the  property  which  Mrs.  Greenway  has 
vainly  attempted  to  appoint  and  failed  in 
•doing. 

A'oys  V.  Mordaunt,  2  Vern.  581;  Btreat- 
field  V.  Streatfield,  Gas.  «.  Talb.  176;  Albert 
T.  Albert,  68  Md.  375,  12  Atl.  11;  Bradshaw 
y.  Bradshaw  [1902]   1  Gh.  436. 

Mr.  J,  J.  Alexander,  for  appellees 
"Whitridge  et  al.: 

The  appointments  to  Miss  Isabella  B. 
Oraham  and  the  eight  children  of  the 
younger  Brown  are  invalid,  as  being  at- 
tempts to  create  perpetuities. 

Albert  v.  Albert,  68  Md.  362,  12  Atl.  11. 

Mrs.  Whitridge  is  well  entitled  to  her  gift 
-of  $100,000,  and  also  to  her  share  of  the 
ill-appointed  residue. 

Ibid.;  Bristoio  v.  Warde,  2  Ves.  Jr.  340; 
Sadler  v.  Pratt,  6  Sim.  632;  Re  Fofwler,  27 
Beav.  362;  2  Sugden,  Powers,  202. 

No  case  of  election  is  raised  against  Mrs. 
Whitridge. 

Briatou?  v.  Warde,  2  Ves.  Jr.  340. 

The  invalid  appointments  failing  because 
they  were  against  the  policy  of  the  law,  the 
court  will  not  permit  a  question  of  election 
to  be  raised. 

Tongue  y.  Nutwell,  17  Md.  212,  79  Am. 
Dec.  649 ;  Barbour  v.  Mitchell,  40  Md.  161 ; 
Wollaston  y.  King,  L.  R.  8  Eq.  165. 

Messrs,  Arthur  George  Brown  and  B. 
X.  Iioe  Marshall,  for  other  appellees: 

If  an  estate  is  so  limited  as  by  possibility 
to  extend  beyond  a  life  or  lives  in  being  at 
the  time  of  its  commencement  and  twenty- 
one  years  and  a  fraction  of  a  year  to  cover 
the  period  of  gestation  afterwards,  during 
which  time  the  property  will  be  withdrawn 
from  the  market,  and  the  power  over  the 
fee  suspended,  it  is  a  perpetuity  and  void 
as  against  the  policy  of  the  law^  which  will 
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not  permit  property  to  be  inalienable  for  a 
longer  period. 

Bamum  v.  Bamum,  26  Md.  171,  90  Am. 
Dec.  88;  Goldsborough  v.  Martin,  41  Md. 
501;  Albert  v.  Albert,  68  Md.  352,  12  Atl. 
11;  Thomas  v.  Qregg,  76  Md.  169,  24  Atl. 
418. 

In  applying  this  rule,  the  validity  of  ap- 
pointments made  under  a  power  created  by 
will  is  to  be  tested  by  reading  them  as  if 
written  in  and  forming  part  of  the  will 
creating  the  power. 

Albert  v.  Albert,  68  Md.  372,  12  AU.  11; 
Thomas  v.  Gregg,  76  Md.  174,  24  Atl.  418. 

The  failure  of  the  appointments  in  the 
second  and  fifth  clauses  of  the  will  does  not 
affect  the  validity  of  the  appointments,  good 
on  their  face,  in  the  first  and  third  clauses 
of  the  will. 

Lewis,  Perpetuities,  494;  2  Sugden,  Pow- 
ers, 202. 

This  case  does  not  call  for  election. 

Tongue  v.  NutuseU,  17  Md.  212,  79  Am. 
Dec  649;  Barbour  y.  Mitchell,  40  Md.  151. 

Mrs.  Elizabeth  G.  Whitridge  and  Alex- 
ander Brown,  the  niece  and  nephew  of  Mrs. 
Greenway,  were,  as  sudi,  entitled  to  the 
trust  estate  held  by  the  trustees,  appellees, 
under  the  will  of  Mrs.  Grace  Brown. 

16  Am.  &  Eng.  Enc  Law,  p.  706;  2  Jar- 
man,  Wills,  Perkins's  ed.  *38;  Blmslejf  r. 
Young,  2  Myl.  &  K.  82 ;  Wimbles  v.  Pitoker, 
12  Ves.  Jr.  433;  David  v.  Waters,  11  Or. 
448,  5  Pac.  748. 

Even  if  it  be  held  that  the  term  ''next  of 
kindred"  should  be  construed  by  reference 
to  the  statute  of  distributions,  the  nephew 
and  niece  would  take  to  the  exclusion  of  the 
grandnephews  and  grandnieoes. 

McComas  v.  Amos,  29  Md.  120;  Oarrison 
y.  Hill,  81  Md.  211,  31  AU.  794. 

MoSherry,  Oh.  J*,  delivered  the  opinion 
of  the  court : 

These  proceedings  were  oommenoed  in  cir- 
cuit court,  No.  2,  of  Baltimore  city  by  trus- 
tees under  the  will  of  the  late  George 
Brown.  Upon  the  death  of  Mrs.  Grace  Ann 
Greenway,  a  daughter  of  the  testator,  the 
trustees,  who  held  for  her  life  the  fund, 
which  will  be  hereinafter  more  particulady 
mentioned,  being  in  doubt  as  to  the  true 
construction  of  her  will,  which  purported 
to  execute  a  power  of  appointment  over  that 
fund,  filed  a  bill  in  equity,  which  is  now 
before  us,  and  brought  into  court  all  the 
parties  boieficially  interested  under  the  will 
of  George  Brown,  the  will  of  Mrs.  Green- 
way, and  under  an  earlier  will  of  Mrs. 
Grace  Brown,  the  mother  of  Mrs.  Green- 
way. The  defendants  were  all  summoned, 
testimony  was  taken  to  prove  the  pedigree 
and  relationship  of  the  parties,  and  the 
questions  which  we  shall  presently  state  and 
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roosider  were  passed  on  by  the  circuit  court. 
Vrom  the  decree  there  entered,  the  import 
of  which  will  appear  later  on,  the  pending 
appeal  has  been  taken. 

On  the  15th  day  of  January  in  the  year 
lSo9,  George  Brown,  the  elder,  executed  his 
la.^t  will   and   testament.     He  died  on  the 
^6th  day  of  August  in  the  same  year.    His 
^vill.   which    is  .very    voluminous,    covering 
<Acr  21   pages   of  the   printed  record,   dis- 
posed of  a   large  and  valuable  estate.    By 
the  sixth  article  of  that  will,  after  having 
made  elaborate  provisions  for  the  payment 
oi  the  income  of  two  fourteenths  of  his  resid- 
uary estate  to  his  daughter  Mrs.  Grace  Ann 
<?reenway  during  her  life,   and  after  hav- 
ing provided  for  the  contingency  of  her.  hav- 
ing issue  living  at  her  death,  the  testator 
proceeded  to  deal  with  the  alternative  con 
tingency  of  her  dying  without  leaving  issue. 
lliat  is  the  contingency  which  actually  hap- 
]»ened,  and  the  following  clause  is  the  one 
vhich  relates  thereto:    "Secondly,  in  case 
Tnv  said   daughter,   Grace   Ann,    shall   not 
leave  living  at  her  death  any  child,  nor  an^^ 
<lescendant  of  any  child  of  hers,  then  and  io 
that  ease  the  said  Trustees  and  their  suc- 
cessors shall  continue  to  hold  the  said  last- 
mentioned  two-fourteenths  parts  or  shares, 
-of  said  rest,  residue,  and  remainder  of  my 
Estate,  as   aforesaid,   and   shall   also  have 
and  hold  all  the  rents,  income,  and  profits 
tiiereafter  arising,  or  to  arise  in  any  man- 
ner, from  the  same,  and  from  any  and  every 
investment  of  the  same,  or  any  part  there- 
of, made,  or  to  be  made,  in  trust,  for  the 
following  uses  and  purposes, — that  is  to  say, 
to  and  for  such  of  my  other  children,  or 
their  descendants  or  descendant,  and  in  such 
proportions,  and  for   such  Estate  and  Es- 
tates therein,  either  in  fee,  or  for  a  less  es- 
tate, and  with  such  limitations  and  condi- 
tions, as  my  said  Daughter  Grace  Ano  may 
by  her  last  Will  and  Testament,  or  by  any 
instrument  of  writing,  in  the  nature  of  a 
last  Will  and  Testament    (notwithstanding 
any  coverture  she  may  be  under),  executed 
in  the  presence  of  three  or  more  witnesses, 
name,  limit,  and  appoint  to  take  the  same ; 
And  Thirdly,  in  case  of  my  daughter  Grace 
Ann  shall  die  without  having  executed,  un- 
der and  in  pursuance  of  the  power  above 
given  to  her,  any  such  Will,  or  instrument 
in  writing  in  the  nature  of  a  Will,  limiting 
and   appointing    the    said    two-fourteentha 
psrts  or  shares,  in  manner  aforesaid,  then 
in  default  of  such  limitation  and  appoint- 
mept,  by  my  said  daughter,  Grace  Ann,  and 
io  the  event  also  of  her  dying  without  leav- 
ing any  child   or  any   descendant  of  any 
^'bild  of  hers,  living  at  the  time  of  her  death 
^i  aforesaid,  it  is  my  will,  and  I  so  declare 
nnd  direct,  that  from  and  immediately  after 
t^p  decease  of  my  said  daughter  Grace  Ann, 
<56  L.  R.  A. 


the  said  Trustees  and  their  successors  shall 
have  and  hold  the  said  last-mentioned  two- 
fourteenths  parts  or  shares  of  said  rest, 
residue,  and  remainder  of  my  Estate  as 
aforesaid,  devised  as  aforesaid  in  trust  in 
the  first  instance  for  the  use  of  my  said 
daughter,  Grace  Ann,  during  her  life,  as 
aforesaid,  to  and  for  all  of.  my  other  chil- 
dren then  living,  and  all  the  descendants  or 
descendant  then  living,  of  such  of  them  as 
is  now  dead,  or  may  be  then  dead,  their 
Heirs,  Executors,  Administrators,  and  As- 
signs, if  but  one,  to  take  all,  and  if  more 
than  one,  to  be  equally  divided  between 
them,  per  stirpes,  and  not  per  capita,  And 
my  meaning  is,  in  this  devise  or  limitation 
over  as  aforesaid,  to  my  other  children  and 
their  descendants  as  aforesaid,  to  include  all 
the  descendants  of  my  deceased  daughter, 
Isabella.  The  descendant  or  descendants  of 
my  children,  Alexander  D.,  George  S.,  and 
Isabella,  to  take  also,  per  stirpes,  and  not 
per  capita,  and  in  equal  degree,  to  take 
equally." 

Mrs.  Grace  Ann  Greenway  died  on  the  9th 
of  September,  1903,  without  having  had  any 
child  or  children,  and  her  husband  prede- 
ceased her.  By  her  last  will  and  testament, 
dated  the  29th  day  of  April,  1899,  and  duly 
admitted  to  probate  in  the  orphans'  court 
of  Baltimore  city,  amongst  others,  the  dis- 
positions which  will  be  presently  mentioned 
were  made.  She  divided  her  will  into 
two  parts.  Under  the  first  division,  she 
undertook  to  execute  the  above  power  of  ap- 
pointment contained  in  the  will  of  her 
father.  Under,  the  second  subdivision,  she 
disposed  of  what  she  denominated  her  indi- 
vidual property.  The  execution  of  the 
power  of  appointment  above  alluded  to  is  as 
follows:  First,  so  much  of  the  two- four- 
teenths part  of  the  rest  and  residue  of  the 
estate  of  her  father,  over  which  she  was 
given  the  power  of  appointment,  as  amount- 
ed to  the  cash  sum  of  $100,000,  she  allotted 
to  her  niece  Elizabeth  Whitridge  absolute- 
ly. She  declared  that,  if  Mrs.  Whitridge 
should  be  dead  at  the  time  of  the  decease  of 
the  testatrix,  the  above-mentioned  sum  of 
$100,000  should  go  to  the  descendant  or 
descendants  of  Mrs.  W^hitridge  in  equal 
parts,  in  fee;  but,  should  Mrs.  Wliitridge  be 
dead,  and  not  leave  any  descendant  or  de- 
scendants living  at  the  time  of  Mrs.  Green- 
way's  death,  then  the  said  sum  of  $100,000 
was  to  be  considered  a  part  of  the  rest  and 
residue  of  the  said  two  fourteenths,  and  was 
to  be  disposed  of  as  later  on  provided.  Mrs. 
Greenwav's  will  next  declared  that  so  much 
of  the  aforementioned  two  fourteenths,  as 
should  amount  to  the  cash  sum  of  $42,000 
she  allotted  to  her  grandniece  Isabella 
Brown  Graham,  daughter  of  the  testatrix's 
deceased    nephew    George    Brown    Graham, 
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*'lhe  income  therefrom  only  to  be  paid  to 
her  during  her  natural  life"  with  remainder 
over  to  her  descendant  or  descendants 
in  equal  parts,  *Hn  fee"  The  next 
clause  of  Mrs.  Greenway's  will  pro- 
vided that  so  much  of  the  afore- 
mentioned two  fourteenths  as  should 
amount  to  the  sum  of  $20,000  she  allotted 
to  her  g^randnieces  Harriet  S.  Brown  and 
Elizabeth  Brown,  daughters  of  her  nephew 
Alexander  Brown,  in  equal  parts,  in  fee, 
if  both  were  living  at  the  time  of  the  tes- 
tatrix's death,  or  the  whole  to  the  survivor, 
if  only  one  was  then  living.  If  both  should  be 
dead  at  the  time  of  the  testatrix's  death,  the 
$20,000  80  alloted  to  the  above-named  grand- 
nieces  she  allotted  to  their  father,  Alex- 
ander Brown,  if  he  then  were  living,  in  fee ; 
otherwise  it  was  to  be  considered  part  of  the 
rest  and  residue  of  the  said  two  fourteenths, 
and  was  disposed  of  aa  later  on  indicated. 
Then  came  a  provision  for  the  benefit  of  the 
testatrix's  nephew  George  Brown,  son  of 
Alexander  D.  Brown,  who  was  the  brother 
of  the  testatrix;  but,  as  George  Brown  died 
in  the  lifetime  of  the  testatrix,  this  provi- 
sion did  not  take  effect,  because  it  was  ex- 
pressly declared  that  the  said  sum  of  $20,- 
000  should  in  that  event  form  part  of  the 
rest  and  residue  of  the  two  fourteenths. 
Then  followed  the  Hfth  clause  which,  as  it, 
together  with  the  second  clause,  forms  the 
main  ground  of  contention  in  the  present 
controversy,  will  now  be  transcribed  in  full. 
"5th.  As  to  the  rest  and  residue  of  that 
portion  of  the  estate  so  as  aforesaid  speci- 
fied in  my  father's  said  will,  not  hereinbe- 
fore disposed  of  by  me,  together  with  any 
additions  thereto  that  may  accrue  by  the 
happening  of  any  of  the  contingencies  here- 
tofore specified,  I  direct  that  the  same  be 
divided  into  eight  equal  parts,  and  that  one 
eighth  part  be  allotted  to  each  of  the  follow- 
ing named  children  of  my  said  nephew 
George  Brown,  viz.:  Colgate  Smith,  Isa- 
bella Merryman,  Fannie  W.  Keith,  Sarah 
Brown,  Grace  Greenway  Brown,  Carroll 
Brown,  George  Brown,  and  Irwin  Brown; 
the  income  only  therefrom,  to  he  paid  re- 
spectively to  each  said  child  during  her  or 
his  natural  life,  tcith  remainder  over  to  her 
or  his  descendant  if  only  one,  or  descend- 
ants if  more  than  one,  in  equal  parts  in 
fee.  Should  any  of  the  aforesaid  children 
of  my  nephew  George  Brown  have  died  be- 
fore me,  leaving  a  descendant  or  descend- 
ants living  at  the  time  of  my  death,  I  de- 
sire such  descendant  or  descendants  to  have 
the  one-eighth  part  that  its  or  their  parent 
would  have  taken  if  then  living,  if  only  one 
descendant,  the  whole,  or  if  more  than  one, 
equal  portions,  in  fee;  otherwise  I  direct 
that  such  one-eighth  portion  be  equally  di- 
vided and  added,  subject  to  the  same  estate 
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therein,  to  the  remaining  respective  shares 
of  the  other  then  surviving  said  children  of 
George  Brown  and  the  descendant  or  de- 
scendants of  any  then  deceased  such  chiM. 
such  last-named  descendant  taking  tlie 
whole,  or  said  last-named  descendants  tak- 
ing in  equal  parts  the  share  its  or  their  par- 
ent would  have  taken,  if  then  living."  There 
are  no  italics  in  the  will.  We  have  used 
them  merely  for  emphasis.  Under  the  fifth 
clause  the  sum  of  $338,000  was  disposed  of. 
All  of  the  beneficiaries  of  this  settled  estate 
who  are  designated  in  the  will  of  Mrs. 
Greenway  are  related  in  the  following  man- 
ner to  George  Brown,  the  elder,  who  was 
the  donor  of  the  power  of  .appointment: 
Harriet  S.  and  Bessie  M.  Brown,  the  daugh- 
ters of  Alexander  Brown,  are  the  great- 
granddaughters  of  the  donor  of  the  power, 
and  were  not  in  ease  at  the  time  of  his  de- 
cease. Colgate  N.  Smith  and  the  seven 
other  children  of  Grcorge  Brown,  the 
younger,  are  the  great-grandchildren  of  the 
donor  of  the  power,  and  were  not  «n  esse 
at  the  time  of  his  decease,  as  is  shown  by 
the  fact,  stated  in  the  record^  that  their 
father  was  not  married  until  the  year  1866. 
Isabella  B.  Graham  is  also  a  great-grand- 
daughter of  the  donor  of  the  power,  and,  be- 
ing an  infant  under  twenty-one  years  of 
age,  was  not  tn  esse  at  the  time  of  his  de- 
cease. Elizabeth  Whitridge,  to  whom  the 
$100,000  of  the  settled  property  was  allot- 
ted by  the  will  of  Mrs.  Greenway,  is  a 
granddaughter  of  the  donor  of  the  power. 

The  question  which  this  state  of  fact9 
presents,  and  which  we  are  therefore  called 
on  to  decide,  is  this,  namely:  Is  the  will  of 
Mrs.  Greenway  a  valid  execution  of  the 
power  of  appointment  contained  in  the  will 
of  her  father,  George  Brown?  The  solu- 
tion of  this  question  involves  the  propound- 
ing of,  and  the  answer  to,  three  other  in- 
quiries ;  and  the  final  disposition  of  the  con- 
troversy depends  upon  these  three  in- 
quiries and  the  fourth,  which  will  be  stated 
later  on.  In  addition  to  these,  there  is  a 
fifth  subject,  which  will  be  dealt  with  last. 
These  three  inquiries  are:  First.  Are  the 
limitations  over  to  the  descendants  of  Isa- 
bella Brown  Graham,  a  great-granddaugh- 
ter of  the  donor  of  the  power,  as  made  in 
the  second  clause  of  Mrs.  Greenway's  will, 
and  are  the  limitations  over  to  the  descend- 
ants of  Colgate  N.  Smith  and  the  seven 
other  great-grandchildren  of  the  donor  of 
the  power,  as  made  in  the  fifth  danse  of 
Mrs.  Greenway's  will,  void  for  remotenesss 
imder  the  rule  against  perpetuities?  Second. 
If  these  ultimate  remainders  are  void  for 
remoteness,  are  the  intervening  life  estates 
created  by  the  second  and  fifth  clauses  of 
Mrs.  Greenway's  will  in  the  settled  property 
valid?     Third.  If  the  limitations  over  be- 
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yond  the  life  estates  in  these  two  clauses 
are  void  for  remoteness,  where  and  in  what 
proportions  do  the  h&dly  appointed  re 
Tuainders  go,  and  by  virtue  of  what  instru- 
ment do  thej  pass  to  the  persons  who  will 
linally  receive  them? 

What  is  an  estate  in  perpetuity?  Consid- 
erable confusion  in  adjudged  cases  ha» 
doubtless  arisen  from  an  inability  to  define 
with  precision  what  a  perpetuity  is.  Per- 
liaps  a  strictly  accurate  definition  has  never 
been  given.  In  an  early  case  {Scattertoood 
T.  Edge,  1  Salk.  229)  it  was  defined  to  be 
an  estate  inalienable,  though  all  mankind 
join  in  the  conveyance ;  but  this  is  obviously 
not  oorhict.  It  was  said  by  Chief  Justice 
Gibson  in  Hillyard  v.  Miller,  10  Pa.  334, 
that  a  perfect  definition  of  a  perpetuity  has 
not  been  given,  and  the  nearest  approach  to 
it  is  found  in  Lewis  on  Perpetuities.  The 
definition  there  given  is  in  these  words:  ''A 
future  limitation,  whether  executory  or  by 
^ay  of  remainder,  and  of  either  real  or  per- 
sonal property,  which  is  not  to  vest  until 
after  the  expiration  of,  or  will  not  necessa- 
rily vest  within,  the  period  fixed  and  pre- 
scribed by  law  for  the  creation  of  future 
estates  and  interests,  and  which  is  not  de- 
etnictible  by  the  persons  for  the  time  being 
entitled  to  the  property  subject  to  the  fu- 
ture limitation,,  except  with  the  concur- 
rence of  the  individual  interested  under 
that  limitation."  The  period  fixed  and  pre- 
scribed by  law  for  the  future  vesting  of  an 
estate  or  interest  is  a  life  or  lives  in  being 
at  the  time  of  its  commencement,  and  twen- 
tj-one  years  and  a  fraction  of  a  year  be- 
yond, to  cover  the  period  of  gestation ;  and, 
where  property  is  rendered  inalienable,  or 
its  Testing  is  deferred  for  a  longer  period, 
the  law  denounces  the  devise,  the  bequest,  or 
the  grant  as  a  perpetuity,  and  declares  it 
void.  Albert  r.  Albert,  68  Md.  372,  12  Atl. 
11;  Qoldshonmgh  v.  Martin,  41  Md.  601; 
Bamum  y.  Bamum,  26  Md.  171,  90  Am. 
Bee.  88.  Tliis  rule  against  perpetuities  is  a 
rule  of  law,  and  not  one  of  interpretation. 
In  determining  the  validity  of  testamentary 
dispositions,  the  objects  of  the  testator's 
bounty  are  first  to  be  ascertained,  without 
reference  to  the  rule.  The  instrument  is  to 
be  interpreted  in  precisely  the  same  manner 
as  if  there  was  no  rule  against  perpetuities, 
and  as  if  the  intention  expressed  by  the 
words  may  lawfully  he  carried  out.  Having 
thus,  apart  from  any  consideration  of  the 
validity  of  this  intention,  arrived  at  the 
true  construction  of  the  will,  the  rule 
against  perpetuities  should  then  be  applied 
to  the  objects  so  ascertained.  Pearka  v. 
Moaeley,  5  App.  Cas.  714;  Re  Mervin 
[1891]  3  Ch.  200.  The  rule  against  perpe- 
tuities is  the  same  at  law  as  in  equity. 

To  test  the  validity  of  the  appointments 
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made  by  Mrs.  Green  way  under  the  power 
contained  in  the  will  of  George  Bro%vn,  it  is 
necessary  to  read  the  gifts  made  by  her  will 
as  if  they  had  been  written  into  and  formed 
part  of  the  will  of  George  Brown,  in  the 
place  of  the  power  itself  therein  contained. 
Alhert  V.  Albert,  68  Md.  372,  12  Atl.  11. 
If  the  contingency  upon  the  happening  of 
which  the  remainjers  over  to  the  descend- 
ants of  Isabella  B.  Graham,  Colgate  N. 
Smith,  and  the  seven  other  great-grand- 
children of  George  Brown  are  to  vest,  is  one 
that  might  or  might  not  happen  during  a 
life  or  lives  in  being  at  the  time  of  the 
death  of  George  Brown,  and  twenty-one 
years  and  a  fraction  of  a  year  in  addition, 
then  the  contingency  is  too  remote,  and  the 
remainders  fail  to  take  eflfect.  In  deter- 
mining this  question  of  remoteness,  it  is  an 
invariable  principle  that  regard  is  to  be  had 
to  possible,  and  not  merely  actual,  events. 
It  is  not  determined  by  looking  back  on 
events  which  have  occurred,  and  seeing 
whether  the  estate  has  extended  beyond  the 
prescribed  limit,  but  by  locking  forward 
from  the  time  the  limitation  was  made,  and 
seeing  whether,  according  to  its  terms,  there 
was  then  a  possibility  that  it  might  so  ex- 
tend. 22  Art.  &  Eng.  Enc.  Law,  2d  ed. 
p.  707.  The  event  upon  the  happening  of 
which  the  remainder  is  to  vest  must  be 
one  that  is  certain  to  happen  within  the 
prescribed  period,  or  the  limitation  will  be 
bad.  This  is  true  of  contingent  remainders, 
precisely  as  it  is  of  executory  devises;  and, 
as  respects  executory  devises,  the  doctrine 
has  been  clearly  stated  by  this  court  in  Bie- 
ooe  V.  Biecoe,  6  Gill  ft  J.  236. 

Tested  by  these  principles,  there  is  no  dif- 
ficulty in  determining  tiiat  the  remainders 
to  the  descendants  of  Isabella  B.  Graham, 
under  the  second  clause  of  Mrs.  Green  way's 
will,  and  to  the  descendants  of  Colgate  N. 
Smith  and  the  other  seven  children  of 
Greorge  Brown,  the  second,  under  the  fifth 
clause  of  Mrs.  Greenway's  will,  are  void. 
As  none  of  these  nine  great-grandchildren 
were  in  being  when  George  Brown,  the  elder, 
died,  and  as  it  is  possible  that  more  than 
twenty-one  years  and  the  fraction  of  a  year 
allowed  for  the  period  of  gestation  may  ex- 
pire since  the  death  of  Mrs.  Greenway  be- 
fore the  termination  of  the  life  estates 
given  to  those  great-grandchildren  in  the 
second  and  fifth  clauses  of  the  will  of  Mrs. 
Greenway,  and  therefore  before  the  re- 
mainders created  by  those  clauses  could  vest 
in  the  descendants  of  the  great-grandchil- 
dren therein  named,  that  bare  possibility, 
of  itself,  defeats  the  remainders  over,  and 
renders  them  void,  as  being  in  confiict  witk 
the  rule  against  perpetuities,  unless  the  doc* 
trines  and  distinction  which  will  be  later 
on  considered,  and  which  were  contended  for 
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with  80  much  zeal  bj  the  oounael  for  the 
appellants,  can  prevail. . 

This  brings  us  to  the  propositioo  that  tht* 
allotments  made  in  the  second  and  fifth 
clauses  of  Mrs.  Groenway's  will  were  not  al- 
lotments of  life  estates  with  remainders 
over,  but  were  allotments  of  absolute  es- 
tates, and  are  to  be  treated  as  the  latter 
because  the  limitations  in  remainder,  being 
void,  are  to  be  dealt  witti  as  if  there  had 
been  no  attempt  to  create  them  at  all.  It  is 
true  that  where  an  absolute  estate  has  been 
clearly  given,  and  subsequent  repugnant 
limitations  cutting  it  down  to  a  life  es- 
tate have  been  added,  and  where  the  super- 
added limitations  are  void  for  remoteness, 
the  ultimate  limitations  will  be  disregarded, 
and  the  absolute  estate  will  be  upheld.  This 
doctrine  is  concisely  stated  in  1  Jarman  on 
Wills,  295,  in  the  following  words:  "But 
though  the  courts  will  not  violate  the  estab- 
lished >ules  of  construction  for  the  sake  of 
bringing  a  gift  within  legal  limits,  yet  an 
anxiety  to  prevent  a  testator's  dispositive 
scheme  from  proving  abortive  on  account  of 
its  remoteness  is  plainly  discoverable 
throughout  the  cases.  To  this  anxiety  we 
may  ascribe  the  rule  which  recent  cases 
seem  to  establish, — ^that  where  a  testator 
has,  by  his  will,  made  an  absolute  bequest 
in  favor  of  unborn  pers<ns,  and  has  after- 
wards, by  a  codicil,  revoked  such  bequest, 
and,  in  lieu  thereof,  given  to  the  same  lega- 
tees life  interests  only,  with  remainder  to 
their  children  (which  substituted  bequest, 
of  course,  would  be  void  aa  to  the  children ) , 
the  codicil  may  be  rejected,  and  the  legatees 
take  the  interests  originally  given  them  by 
the  will.  And  this  rejection  of  qualifying 
clauses,  ineffectually  attempted  to  be  en- 
grafted on  a  previous  absolute  gift,  equally 
obtains  where  the  whole  is  contained  in  the 
same  testamentary  paper,  and  in  spite,  too, 
of  the  principle  nereafter  discussed,  which 
prefers  the  posterior  of  two  inconsistent 
clauses;  it  being  considered  (for  this  is  the 
ground  upon  which  alone  the  construction 
can  be  defended)  that  the  testator  intends 
the  prior  absolute  gift,  to  prevail,  except  so 
far,  only,  as  it  is  effectually  superseded  by 
the  subsequent  qualified  one."  This  rule  is 
recognized  in  the  case  of  DuUmy  v.  MiddU- 
iwi,  72  Md.  67,  19  Atl.  146,  where  the  pas- 
sage we  have  just  quoted  from  Jarman  is 
referred  to.  There  are  numerous  other  cases 
which  support  this  proposition,  and  its  cor- 
rectness cannot  be  questioned.  But  the  diffi- 
culty encountered  in  its  application  to  the 
case  before  us  lies  in  this:  That  the  will  of 
Mrs.  Greenway  does  not  create  in  the  first 
instance  an  absolute  estate  in  these  great- 
grandchildren, but  in  terms  gives  them 
merely  a  life  estate.  If  the  estate  given 
them  in  the  first  instance  had  been  an  abso- 
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j'lute  one,  the  subsequent  ingrafting  upon 
it  of  a  limitation  which  is  repugnant  to  the 
rule  against  perpetuities  would  not  cut  that 
absolute  estate  down,  because  the  engrafted 
limitation  would  be  rejected  as  abortive, 
and  the  absolute  estate  would  remain.  The 
will  allots  to  each  of  the  children  of  George^ 
Brown,  who  was  Mrs.  Greenway's  nephew, 
and  to  Isabella  Brown  Graham,  merely  life 
estates,  for  in  each  instance  both  the  second 
and  fifth  clauses  specifically  declare  that 
the  income  only  arising  from  the  appointed 
shares  shall  be  paid  to  the  named  l^atee 
during  his  or  her  natural  life,  and  the  same 
sentence  concludes  with  these  words,  name- 
ly, "with  remainder  over  to  her  or*bis  de- 
soeodant  if  only  one,  or  descendants,  if  more 
than  one,  in  equal  parts,  in  fee."  To  raise 
these  thus  plainly  created  life  estates  to  ab- 
solute estates,  all  of  the  words  vesting,  or^ 
rather,  attempting  to  vest,  the  remaindera 
in  fee  in  the  descendants,  must  be  rejected; 
and  rejecting  these  words  would  contravene 
the  settled  principle  that  the  will  must  be 
construed  regardless  of  the  rule  against  per- 
petuities, to  ascertain  the  intention  of  the 
testator,  and  then,  when  that  intention  has 
been  ascertained,  the  rule  must  be  applied. 
The  rule  against  perpetuities,  like  the  rule 
in  8helley*8  Case,  always  defeats  the  testa- 
mentary intention.  When  it  is  obvious  on. 
the  fa49e  of  the  will  that  tlie  intention  was 
to  give  but  a  life  estate,  courts  cannot^  by 
rejecting  the  subsequent  invalid  limitations,, 
change  that  life  estate  into  an  absolute  es- 
tate; but  they  may,  as  we  have  alresdy  said^ 
where  the  first  gift  is  of  an  absolute  estate^ 
strike  down  subsequent  repugnant  limita- 
tions that  are  void  because  contrary  to  the 
rule  against  perpetuities.  Inasmuch,  then^ 
as  it  is  clear  on  the  face  of  Mrs.  Greenway*s 
will  that  she  gave,  and  intended  to  give^ 
under  the  second  and  fifth  clauses,  to  the 
great-grandchildren  of  the  donor  of  the 
power,  merely  a  life  estate  in  the  allotted 
portions  by  those  clauses  disposed  of,  it  will 
be  impossible  to  apply  the  rule  to  which 
Jarman  alludes,  and  which  was  adverted  to 
in  Dulany  v.  Middleton,  and  therefore  im- 
possible to  convert  the  distinct  life  estates 
into  absolute  estates. 

This  case  is  dearly  distinguishable  from 
Myers  v.  Safe  Deposit  <£  T,  Co.  73  Md.  413, 
21  Atl.  58.  Upon  the  assumption  that  the 
limitation  in  remainder  under  the  second 
and  fifth  clauses  of  Mrs.  Green  way's  will  is 
void  for  remoteness,  it  is  contended  that 
there  has  been  a  partial  failure  to  execute 
the  power  of  appointment  with  which  she 
was  clothed  by  her  father's  will,  and  that, 
as  it  was  the  evident  design  of  the  donor 
that  the  whole  of  the  two  fourteenths  sub 
jected  to  the  power  should  be  ap|K>inted  by 
Mrs.  Greenway,  the  failure  on  her  part  to 
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make  a  complete  and  effective  appointment 
of  the  vhole  of  the  settled  property  must  be 
treated  as  a  failure  to  make  any  appoint- 
ment at  all ;  and  therefore  that  the  appoint- 
ments which  confessedly  are  well  made 
must  be  stricken  down,  and  the  entire  two 
fourteenths  must  pass  under  the  limitations 
contained  in  the  will  of  George  Brown,  tho 
donor  of  the  power,  just  as  if  no  appoint- 
ment of  any  kind  had  been  made  by  Mrs. 
Greenway.  In  support  of  this  contention  thu 
ease  of  Myers  v.  Safe  Deposit  d  T.  Co.  is 
relied  on.  But  that  case  and  this  are  gov- 
erned by  different  principles.  In  the  Myers 
Case  the  testator,  after  giving  his  wife  the 
residnum  of  his  estate  for  life,  provided 
that  ''imsnediately  from  and  after  the  death 
of  my  said  wife  .  .  .  then  my  will  is 
and  I  so  order  and  direct  that  the  residuum 
of  mj  estate  and  property  .  .  .  shall 
pass  to  and  become  the  estate  and  property 
of  Bii<^  of  my  children  and  grandchildren 
or  either  as  she  by  her  last  will  and  testa- 
menty  which  she  is  declared  competent  and 
is  hereby  fully  authorized  and  empowered 
to  make  and  execute,  whether  she  be  sole  or 
eovert,  shall  have  named  and  appointed  to 
take  and  have  the  same;  and,  in  default 'of 
such  nomination  and  appointment  by  my 
wife,  then  my  will  is  that  the  same  shall 
pass  to  my  children  and  descendants  in  the 
same  manner  as  if  I  had  died  intestate." 
In  execution  of  that  restricted,  qualified 
power  of  appointment,  Mrs.  Myers,  after 
blending  her  own  with  her  husband's  estate, 
divided  the  whole  into  three  equal  parts, 
two  of  which  she  subsequently  subdivided, 
each  into  three  equal  parts.  One  third  of 
the  whole  blended  estate  she  gave  absolutely 
to  (Nue  of  her  sons.  One  third  of  one  of  the 
other  three  equal  parts,  or  one  ninth  of  the 
whole,  she  gave  absolutely  to  a  grandson. 
The  remaining  one  third  and  two  thirds  of 
one  third,  being  five  ninths,  she  gave  to  the 
safe  deposit  and  trust  company  in  trust  for 
certain  beneficiaries  for  life,  with  remain- 
ders over.  And  this  was  decided  not  to  be 
warranted  by  the  power  of  appointment 
which  she  possessed.  The  question  was 
whether  the  remainders,  which  were  badly 
appointed  because  made  in  excess  of  the 
power,  would  vitiate  the  appointments 
which  were  well  made ;  and  it  was  held  that 
the  testator  designed  tliat  whoever  of  his 
children  or  grandchildren  the  wife  nomi- 
nated to  take  was  entitled  under  the  terms 
of  the  power,  to  take  an  absolute  estate  in 
the  personalty  and  a  fee  in  the  realty,  and 
not  a  mere  life  estate  in  the  one  and  a  lim- 
ited interest  in  the  other.  ''He  gives  tho 
wife  the  simple  power  to  name  who  shall 
take  the  estate."  said  this  court,  "and  she 
is  given  no  power  by  implication  to  create 
a  trust  and  name  a  stranger  to  take  the 
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title  and  hold  in  trust  for  the  beneficiaries^ 
she  shall  name.  The  whole  estate  on  the  de- 
termination of  the  life  estate  vested  by  tho 
will  of  Charles  Myers  in  his  children  and 
grandchildren  as  remainder-men,  subject 
only  to  the  power  of  distribution  or  nomi> 
nation  by  the  wife,  or  designation  by  her  of 
the  persons  of  that  class  who  should  have- 
the  estate.  The  wife  therefore  only  had  a 
special  power.  If  she  failed  to  exercise  it, 
the  estate  was  to  pass  absolutely  in  fee  to- 
testator's  descendants,  which  reflects  addi- 
tional light  as  to  the  kind  of  estate  whiclk 
the  power  was  to  operate  upon  in  the  way 
of  designating  the  taker  thereof.  WicJcer- 
sham  V.  Savage,  58  Pa.  365.  Mrs.  Myers- 
took  a  particular  power  imder  her  hus- 
band's will,  limited  in  character,  and  not  a 
general  power."  In  the  course  of  the  opin- 
ion the  rule  was  recognized  as  laid  down  irt' 
Sugden  on  Powers,  vol.  2,  p.  102,  to  the 
effect  that  the  well-appointed  portions  will 
stand,  and  the  appointees  of  such  well-ap- 
pointed portions  will  not  be  excluded  from 
shares  of  the  unappointed  part  if  they  be- 
long to  the  class  which  takes;  but  it  was  ob- 
served that  a  careful  examination  pf  the 
cases  on  which  Mr.  Sugden  rests  this  state- 
ment of  the  law  did  not  conclusively  settle 
a  case  like  that  of  Myers  v.  Safe  Deposit  d 
T.  Co,  Mrs.  Myers  had  merely  the  power  to 
designate  the  person  to  take.  She  had  no 
power  to  determine  what  quality  of  estates 
they  should  take.  The  power  was  a  power 
to  appoint  the  whole  estate  and  to  appoint 
an  absolute  estate.  In  a  word,  the  power 
was  single  and  indivisible,  and  incapable  of 
partial  performance.  The  failure  to  ap-> 
point  the  whole  estate  was  a  failure  to  exe- 
cute the  power,  and  the  invalidity  of  the  ap- 
pointments was  due  to  an  omission  on  the 
part  of  the  donee  to  follow  and  obey  the- 
terms  of  the  power  vested  in  her;  and  this 
omission  was  treated  as  a  violation  of  th& 
intentions  of  the  donor  of  the  pOTwer  with 
respect  to  the  subject-matter  of  the  power. 
As  a  consequence,  the  entire  attempted  exe- 
cution of  the  power  was  stricken  down.  In 
the  case  at  bar,  however,  Mrs.  Greenway,  the 
donee  of  the  power,  acted  literally  within 
the  terms  of  the  power,  and  violated  the 
rule  of  law  prohibiting  the  creation  of  a 
perpetuity.  There  is  a  distinction  between 
the  repudiation  of  a  power,  as  in  the  Myers 
Ca^ie,  and  the  exercise  of  it,  as  in  this  case, 
though  in  the  exercise  of  it  the  limit,  as 
respects  remoteness  in  vesting  is  inadvert- 
ently overstepped. 

Secondly,  the  limitations  in  remainder  at- 
tempted to  be  created  by  the  second  and 
fifth  clauses  of  Mrs.  Greenway's  will  being 
void  for  remoteness,  are  the  intervening  life 
estates  given  by  those  same  two  clauses 
valid?    Where  an  interest  or  estate  is  given 
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by  deed  or  will,  with  a  limitation  over  on  a 
specified  contingency,  such  limitation,  if  it 
violates  the  rule  against  perpetuities,  is  for 
the  purpose  of  determining  the  effect  on  the 
prior  disposition  of  the  property,  to  be  con- 
sidered as  stricken  out,  leaving  the  prior 
disposition  to  operate  as  if  a  limitation 
over  had  never  been  made.  Ooodier  v.  John- 
aon,  L.  R.  18  Ch.  Div.  441;  Courtier  v. 
Oram,  21  Beav.  91;  2'aylor  v.  Frohisher,  6 
De  G.  &  S.  191;  Goldahorough  v.  Martin, 
41  Md.  488;  Heald  v.  Heald,  56  Md.  300; 
Lawrence's  Estate,  136  Pa.  354,  11  L.  R.  A. 
85,  20  Am.  St.  Rep.  925,  20  AU.  621 ;  Deford 
V.  Deford,  36  Md.  168.  Each  of  the  life  ten- 
ants named  in  the  second  and  fifth  clauses 
of  Mrs.  Grreenway's  will  was  a  person  in  be- 
ing at  the  time  of  Mrs.  Green  way's  death, 
and,  Mrs.  Greenway  herself  being  a  life  in 
being  at  the  time  of  her  father's  death,  the 
life  estates  were  bound  to  vest  within  the 
period  of  a  life  in  being,  and  twenty-one 
years  beyond.  If  we  read  into  the  will  of 
George  Brown,  the  donor,  the  dispositions 
made  in  the  second  and  fifth  clauses  of  Mrs. 
Oroenway's  will,  it  is  perceived  at  once  that, 
though  the  beneficiaries  of  the  life  estates 
were  not  in  esse  at  the  time  of  the  donor's 
decease,  the  life  estates  created  for  them  by 
Mrs.  Greenway  are  precisely  such  as  would 
have  been  created  had  the  donor,  instead  of 
giving  Mrs.  Greenway  the  power  of  appoint- 
ment, inserted  in  its  place  a  bequest  of  life 
•estates  to  bis  great-grandchildren,  without 
naming  them,  but  describing  them  as  the 
grandchildren  of  his  son  Alexander  D. 
Brown  and  his  daughter  Isabella  Graham 
living  at  the  time  of  the  death  of  the  donee 
■of  the  power.  Read  in  that  way,  there  can 
be  no  question  that  the  life  estates  do  not 
violate  the  rule  against  perpetuities,  be* 
isause  instantly  upon  the  death  of  Mrs. 
Oreenway  they  vested  in  these  great-grand- 
•children,  who  were  then  all  in  being.  These 
life  estates  are  not  estates  given  to  a  dass, 
some  of  whom  may  take  and  some  of  whom 
may  not.  They  are  given  to  persons  capable 
of  taking,  and,  having  vested  within  the 
time  allowed  by  the  rule  against  perpetui- 
ties, they  caonot  be  devested  by  abortive  ef- 
forts to  ingraft  upon  them  limitation  over 
which,  by  reason  of  the  rule  against  per- 
petuities, must  fail  to  take  effect.  We  there 
fore  hold  that  the  life  estates  given  in  the 
second  and  fifth  clauses  of  Mrs.  Greenway's 
will  are  valid. 

Thirdly,  what  disposition  must  be  madf 
of  the  void  estates  in  remainder  which  the 
second  and  fifth  clauses  attempted,  but 
failed,  to  create?  The  clause  we  have  quot- 
ed from  the  will  of  George  Brown,  the  elder, 
answers  that  inquiry,  for  it  declares  that 
in  the  event  of  the  death  of  his  daughter, 
MrR.  Greenway,  without  executing  the 
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power  of  appointment  and  wiUiout  leaving 
children,  the  settled  property  should  pass  to 
all  the  children  of  the  testator  then  living 
and  all  the  descendants  or  descendant  then 
living  of  such  of  them  as  might  be  then 
dead;  and  he  added:  "My  meaning  is  in 
this  devise  or  limitation  over  as  aforesaid 
to  my  other  children  and  their  descendants 
as  aforesaid,  to  include  all  the  descendants 
of  my  deceased  daughter  Isabella.  The  de 
scendant  or  descendants  of  my  children 
Alexander  D.,  George  S.,  and  Isabella  tii 
take  also  per  stirpes,  and  not  per  capita  and 
in  equal  degree  to  take  equally."  The  un 
appointed  portion,  therefore,  of  the  two 
fourteenths  subject  to  the  said  power  of  ap 
pointment,  must  be  disposed  of  as  directed 
in  the  dause  just  indicated;  and,  unles* 
there  is  some  other  circumstance  interven 
ing  to  produce  a  different  result,  the  whole 
unappointed  portion  of  the  settled  property 
would  vest  per  stirpes  in  the  descendants  ot 
George  S.  Brown,  deceased,  Alexander  D. 
Brown,  deceased,  and  Isabella  Graham,  de- 
ceased. As  a  consequence,  one  third  of  the 
badly  appointed  property,  subject  to  the  life 
estates  which  we  have  held  to  be  valid,  vests 
in'  Alexander  Brown,  the  son  of  George  S. 
Brown,  and  grandson  of  the  donor  of  the 
power;  one  third,  subject  to  the  life  es- 
tates, vests  in  the  grandchildren  of  Alex- 
ander D.  Brown;  one  sixth,  subject  to  the 
life  estates,  vests  in  Mrs.  Whitridge,  the 
daughter;  and  one  sixth,  subject  to  the  life 
estates,  vests  in  Isabella  B.  Graham,  the 
granddaughter  of  Isabella  Graham.  With 
respect  to  Mrs.  Whitridge,  it  is  insisted  that 
she  is  not  entitled  to  any  portion  of  the  on- 
appointed  estate  nnless  she  elects  to  sur- 
render an  equal  amount  of  what  has  been 
absolutely  allotted  to  her  out  of  the  settled 
property. 

And  this  brings  us  to  the  fourth  question 
in  the  case,  and  that  is  this:  Is  the  doe- 
trine  of  equitable  election  applicable  to  the 
situation  presented  by  this  record  T  The 
precise  question  is^  Shall  Mrs.  Whitridge  re- 
ceive the  $100,000  allotted  to  her  by  the  will 
of  Mrs.  Greenway,  and  one  sixth  of  the  un- 
appointed settled  property  covered  by  the 
second  and  fifth  clauses  of  the  will,  or  shall 
she  be  required  to  elect  between  these  two 
claims?  The  doctrine  of  equitable  eleetion 
is  thus  defined  in  Story's  Equity  Jurispru- 
dence, S  1075:  ''The  obligation  imposed  up- 
on a  party  to  choose  between  two  inconsist- 
ent or  alternative  rights  or  claims  in  eases 
where  there  is  a  clear  intention  of  the  per- 
son from  whom  he  derives  one  that  be 
should  not  enjoy  both.  Every  case  of  elec- 
tion therefore  presupposes  the  plurality  of 
gifts  or  rights,  with  an  intention,  expressed 
or  implied,  of  the  party  who  has  a  right  to 
control  one  or  both,  that  one  should  be  % 
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substitute  for  the  other.    The  party  who  ifi 
to  take  has  a  choice,  but  he  cannot  enjoy 
the  benefits  of  both."    It  is  similar  to  the 
-doctrine  of  the  Scotch  law,  by  which  an  in- 
dividual is  not  allowed  to  approbate  and 
reprobate.     Codrington    v.    Codrington,    L. 
R.  7  H.  L.  854;  Re  Cheaham,  L.  R.  31  Ch. 
Div.  466.    The  leading  case  in  this  state  on 
thU  subject  is  Beall  v.  Schley,  2  Gill,  181, 
41  Am.  Dec.  415.   It  was  followed  and  ap- 
prored  in  Barbour  v.  Mitchell,  40  Md.  163 ; 
Albert  v.  Albert,  68  Md.  372,   12  Ati.  11; 
Hyatt  y.  Vanneck,  82  Md.  476,  33  Atl.  972; 
and   in  other  later  cases.    In  the  ease  of 
Bcall  v.  Schley  the  testator  devised  to  one 
of  his  three  sisters  certain  real  estate  of 
whi<^  he  was  possessed,  and  by  the  residuary 
clause  he  gave  her  money,  choses  in  action, 
4Uid  whatever  real  estate  he  might  be  pos- 
sessed of  at  the  time  of  his  death.    Future- 
acquired  lands,  at  the  period  at  which  that 
case   was   heard  and  determined,  were  as 
absolutely  beyond  the  testamentary  power 
of  a  testator  as  were  lands  which  were  not 
and  might  never  be  his ;  yet  the  clear  inten- 
tion of  the  testator  in  that  case  to  dispose 
of  the  real  estate  he  might  acquire,  even 
though  it  was  legally  impossible  for  him  to 
make  such  a  disposition  before  acquiring  it, 
was  held  to  constrain  his  other  devisees  to 
abide  by  that  devise  or  to   renounce  pro 
tanto  the  devises  in  their  favor.    The  parties 
in  interest  there  were  three  sisters  of  the 
testator.     If  he  had  been  declared  to  have 
died    intestate    as    to    the    future-acquired 
land,  it  would  have  descended  to  his  three 
sisters,  as  his  heirs  at  law,  equally,  share 
and  share  alike.     The  heir  and  devisee  to 
whom  one  third  of  the  after-acquired  land 
<ie!^oended  was  required  to  elect  either  to 
take  the  devises  and  bequests  given  to  her 
by  the  will,  and  to  relinquish  her  right  as 
heir  at  law  in  the  after-acquired  land,  or. 
else,  if  she  claimed  a  third  interest  in  the 
after-acquired  land,  as  heir  at  law,  to  re- 
linquish the  benefit  given  to  her  by  the  will. 
In  the  course  of  its  judgment  this  court 
said:   "From  the  earliest  case  on  the  sub- 
ject the  rule  is  that  a  man  shall  «ot  take 
a  benefit  under  a  will,  and  at  the  same  time 
defeat  the  provisions  of  the  instrument.   If 
he  claims  an  interest  under  an  instrument, 
he  must  give  full  efi'ect  to  it  as  far  as  he  is 
able  to  do  so.    He  cannot  take  what  is  de- 
vised to  him,  and  at  the  same  time  what  is 
devised  to  another,  although  but  for  the  will 
it  would  be  his;  hence  he  is  driven  to  his 
election   to  say  which  he  will   take.**     In 
Alheri  v.  Albert,  68  Md.  352,  12  Atl.  11,  the 
donee  of  the  power  mingled  his  own  prop- 
erty with  that  over  which  he  had  a  power  of 
appointment,   and  the  blended   estate   was 
then   divided  by  him  amongst  his  children 
and  grandchildren  in  certain  designated  pro- 
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portions.     Some  of  the  appointments  were 
held  to  be  bad  so  far  as  respected  the  settled 
property,   because   they   violated   the    rule 
against  perpetuities.   The  appointees  whose 
shares  were  thus  involved  claimed  the  right 
to  take  their  portions  of  the  settled  prop- 
erty  against   the    provisions   of    the    will, 
whilst  at  the  same  time  they  claimed  to 
take  their  portions  of  the  donee's  individual 
property   under  and  in   pursuance   of   the 
provisions   of   the   will.     They  were   thus 
claiming  both  against  and  under  the  will, 
and    the    court    compelled    them    to   elect 
whether  they  would  stand  upon  the  will  in 
its  entirety.     The  case  at  bar  differs  from 
any  of  those  which  have  been  heretofore  de- 
cided in  this  state.    In  each  and  every  in- 
stance, as  far  as  we  have  been  able  to  dis- 
cover, there  was  either  a  blending  of  the  in- 
dividual   property    of    the    testator    with 
property    over    which    he    had    the    power 
of  appointment,  or  else,  as   in  the  Bedlt 
V.    Schley    Cane,    it    was    only    the    indi- 
vidual property  of  the  testator  that  was  dis- 
posed of.  Here,  however,  Mrs.  Greenway's 
will  was  carefully  divided  into  two  distinct 
portions.  The  one  was  devoted  exclusively  to 
the  settled  property;  the  other,  exclusively 
to  her  individual  property;   and  we  must 
treat  these  separate  dispositions  precisely  as 
though  there  were  two  separate  wills.  And 
that  brit^  us  to  the  inquiry  as  to  whether 
the  doctrine  of  election  is  applicable  when 
nothing  is  disposed  of  by  the  donee  of  a 
power  except  the  settled  property.  It  was 
insisted  that  the  doctrine  of  election  was 
not  applicable  to  the  case  before  us,  because 
the  limitations  under  the  second  and  fifth 
clauses  failed  to  take  effect  by  reason  of 
their  being  in  violation  of  a  rule  of  law. 
And  the  cases  of  Tongue  v.  Nutwell,  17  Md. 
212,  79  Am.  Dec.  649;  Barbour  v.  Mitchell, 
40  Md.  161,  and  Wollaaton  v.  King,  L.  R. 
8  Eq.  165,  were  relied  on  to  support  this 
contention.  Tongue     v.     "Suticell    was    an 
action  of  ejectment,   and  at  law  there   is 
no   direct   remedy   to   compel   an   election. 
Story,  Eq.   1077;   Barbour  v.   Mitchell,  40 
Md.   167,  where  the  principle  just  quoted 
from  Story's  Equity  was  recognized  and  re- 
peated.   In  Barbour  v.  Mitchell,  40  Md.  167, 
it  was  said:  "To  give  effect  by  election  to 
a  will  whose  provisions  contravene  the  pol- 
icy of  the  law  would  be  preferring  private 
interests  to  the  public  good;  but,  where  no 
principle  of  public  policy  is  violated,  the 
doctrine  of  election  conduces  to  equality  and 
justice."  This   sentence  was  entirely  aside 
from  the  point  before  the  court  for  decision. 
In  that  case  Robert  D.  Bewail  by  his  last 
will  and  testament  gave  to  his  two  nieces, 
as    tenants    in    common,    all    the   property 
"which   I  may  hereafter  acquire  by  devise 
or  bequest  from^  my  friend,   Brinham^  by 
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whoee  last  will  and  testament  as  now  exe- 
cuted, 1  am  sole  legatee  and  devisee,  to  be 
equally  divided  between  them."  By  the  same 
will  he  gave  to  his  nephew  Mitchell  valu- 
able real  estate  and  personal  property,  and 
made  him  and  his  said  two  nieces  his  resid- 
uary legatees  and  devisees  in  equal  propor- 
tions; the  three  being  also  his  only  heirs  at 
law  and  next  of  kin.  When  Sewall  died  they 
entered  upon  and  took  possession  of  the  real 
and  personal  estate  devised  and  bequeathed 
to  tliem,  respectively,  and  of  which  Sewall 
then  had  seisin  and  possession.  Brinham 
did  not  die  until  after  the  death  of  Sewall. 
He  did  not  change  his  will,  by  which  his 
whole  estate  was  given  to  Sewall.  After 
Brinham's  death,  Mitchell,  claiming  that 
Sewall  had  died  intestate  as  to  the  property 
left  to  the  latter  by  Brinham,  because  Sew- 
all had  predeceased  Brinham,  filed  a  bill 
in  equity  against  the  nieces  to  whom  Sewall 
had  devised  and  bequeathed  the  property  he 
expected  to  get  under  Brinham's  will,  pray- 
ing for  a  partition  between  himself  and 
them,  as  heirs  of  Sewall,  of  the  land  devised 
by  Brinham  to  Sewall,  and  also  sued  them 
at  law  as  sureties  on  the  administration 
bond  of  their  deceased  father,  who  had  ad- 
ministered on  the  personal  estate  of  Brin- 
ham, to  recover  his  (Mitchell's)  distributive 
share  of  the  personal  estate  of  Brinham, 
which  he  claimed  did  not  pass  under  Sew- 
airs  will,  but  to  which  Sewall,  if  living, 
would  have  been  entitled.  On  a  cross  bill 
filed  by  the  defendants  in  that  case,  namely, 
the  two  nieces,  asking  that  Mitchell  might 
be  enjoined  from  further  prosecuting  his  ac- 
tion at  law  on  the  administration  bond,  and 
that  he  might  be  required  to  convey  to  them 
bis  supposed  interest  in  the  real  estate 
which  Brinham  had  devised  to  Sewall,  but 
which  Sewall  died  before  acquiring,  it  was 
held  that  the  fact  that  Sewall  had  no  de- 
visable interest  in  the  property  of  Brinham 
at  the  time  of  making  the  will  or  at  his 
(Sewairs)  decease  would  not  conflict  with 
the  doctrine  of  election,  and  that  that  doc- 
trine was  applicable  to  the  case;  that 
Mitchell,  having  taken  possession  of  the  real 
and  personal  property  which  Sewall  had 
owned,  and  which  Sewall  devised  and 
bequeathed  to  him,  should  be  enjoined 
from  further  maintaining  his  bill  in  equity 
for  a  partition  of  the  real  estate  which  had 
belonged  to  Brinham,  and  which  Sewall 
prior  to  Brinhain's  death  had  devised  to  the 
nieces,  and  from  prosecuting  his  suit  at  law 
against  them  as  sureties  on  the  administra- 
tion bond.  No  question,  therefore,  arose  as 
to  whether  the  doctrine  of  election  was  ap- 
plicable to  a  case  where  a  limitation  over 
was  void  for  remoteness,  and  the  dictum 
that  we  have  quoted  from  40  Md.  167,  was 
not  necessary  to  the  decision  of  the  case  ' 
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then  before  the  court.  Wollaston  v.  King^ 
L.  R.  8  Eq.  165,  has  been  recently  over- 
ruled lA  BradahaiD  v.  Bradshoio  [1902]  1 
Ch.  436,  in  so  far  as  concerns  the  dictum  to 
the  effect  that  the  doctrine  of  election  does 
not  apply  where  there  has  been  an  attempt 
to  execute  a  power  in  violation  of  the  rules 
of  law  against  a  perpetuity. 

Coming  back  to  the  inquiry  as  to  whether 
this  doctrine  of  election  is  applicable  to  a 
case  where  no  other  property  is  disposed  of 
by  the  donee  of  the  power  than  that  over 
which  he  has  the  power  of  appointment,  the 
precise  question  seems  to  have  been  set- 
tled in  Briatow  v.  Warde,  2  Ves.  Jr.  350. 
Lord  Loughborough,  in  disposing  of  that 
case,  where  there  was  a  defective  appoint- 
ment as  to  part  of  the  settled  property,, 
said:  '*The  consequence  is,  the  remainder 
must  be  divided  as  in  default  of  appoint- 
ment, unless  it  will  hold,  as  argued — ^and  I 
do  not  know  how  to  state  it  as  to  this  case — 
that  a  person  to  whom  a  specific  share  is^ 
appointed  shall  be  excluded  from  taking 
any  of  the  appointed  share,  because  it  is 
clear  the  father  meant  he  should  have  na 
more  than  what  was  particularly  given. 
The  doctrine  of  election  cannot  apply  where 
there  is  no  other  subject  but  that  to  be  ap> 
pointed.  It  never  can  be  applied  but  where, 
if  an  election  is  made  contrary  to  the  wilU 
the  interest  that  would  pass  by  the  will  can 
be  laid  hold  of  to  compensate  for  what 
is  taken  away.  .  •  .  Therefore  in  all 
cases  there  must  be  some  free  disposable 
property  given  to  the  person,  which  can  be- 
made  a  compensation  for  what  the  testator 
takes  away.  That  cannot  be  applied  to  this 
case,  where  no  part  of  his  property  is  com- 
prised in  the  will  but  that  which  he  had 
power  to  distribute."  Re  Fowler,  27  Beav. 
362;  Re  Brookabank,  L.  R.  34  Ch.  Div.  163; 
11  Am.  &  Eng.  Enc.  Law,  p.  66.  As  there 
is  no  "free  disposable  property"  of  Mr?. 
Greenway  given  under  that  portion  of  her 
will  which  relates  exclusively  to  the  settled 
property,  the  case  at  bar  would  seem  to  fall 
exactly  within  the  doctrine  announced  in 
Briaiowv,  Warde,  and  is  for  that  reason 
clearly  distinguishable  from  Albert  v.  Aihert^ 
68  Md.  372,  12  Atl.  11.  Broad  and  compre- 
hensive as  the  doctrine  of  election  is,  we  are 
not  prepared  to  hold  that  it  is  applicable  to 
this  case;  and,  in  so  far  as  the  court  below 
determined  that  Mrs.  Whitridge  is  not  to  be 
put  to  her  election,  the  decree  is  correct. 

We  now  come  to  the  last  question  pre- 
sented on  this  record.  Under  the  will  of 
Mrs.  Grace  Brown,  executed  on  the  24th 
day  of  August,  1837,  sundry  trusts  were  cre- 
ated, and  amongst  them  was  one  in  favor  of 
her  daughter  Mrs.  Greenway.  With  respect 
to  that  trust  the  will  of  Mrs.  Grace  Brown 
declared  that  the  trustees  should  hold  the 
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principal  in  trust  for  Mrs.  Greenway  during 
the  term  of  her  natural  life,  paying  her 
semi-annually  the  interest  thereon,  to  her 
sole  and  separate  use,  free  and  clear  from 
any  and  all  control  or  interference  on  the 
part  of  any  husband  that  she  might  then  or 
thereafter  haye,  and  after  Mrs.  Greenway's 
death  the  said  principal  should  be  divided 
amongst  her  children,  should  she  have  any, 
or,  if  she  should  not  have  any  children, 
amongst  her  brothers  and  sisters  living  at 
the  time  of  her  death,  and,  if  she  should  die 
without  diildren  or  brothers  and  sisters, 
then,  amongst  ''her  next  of  kindred,"  free 
and  dear  from  the  operation  of  the  trust 
previously  declared.  Mrs.  Greenway,  as  we 
have  stated,  died  without  ever  having  had 
any  child  or  children.  Her  brothers,  George 
S.,  Alexander  D.,  and  her  sister  Isabella 
Graham,  all  predeceased  her.  Her  deceased 
brother  George  S.  left  surviving  a  son,  Alex- 
ander, who  is  now  living.  Her  sister  left 
surviving  a  sob  and  a  daughter.  The  son  is 
now  dead,  leaving  one  child,  Isabella  B. 
GraJiam,  who  has  been  heretofore  mentioned. 
Isabella  Graham,  the  sister  of  Mrs.  Green- 
way,  also  left  surviving  a  daughter,  Mrs. 
Elizabeth  Whitridge.  Alexander  Brown  is 
therefore  a  nephew,  and  Mrs.  Whitridge  a 
nieee,  of  Mrs.  Greenway.  The  children  of 
George  Brown,  the  second,  and  the  child  of 
George  B.  Graham  are  grandnephews  and 
grandnieces  of  Mrs.  Greenway.  The  ques- 
tion is.  Who  take  under  the  will  of  Mrs. 
Graee  Brown,  as  the  "next  of  kindred''  of 
Mrs.  Greenway,  the  trust  estate  held  for 
the  benefit  of  Mrs.  Greenway  during  her 
natural  life  imder  the  will  of  her  mother, 
Grace  Brown?  The  term  ''next  of  kin"  is 
used  to  signify  the  relatives  of  a  person, — 
sometimes  in  the  sen&e  of  nearest  blood  rela- 
tives, and  at  other  times  in  the  sense  of 
relations  entitled  to  take  under  the  statute 
of  distributions.  21  Am.  &  Eng.  Enc.  Law, 
p.  637.  If  the  phrase  "next  of  kindred"  is 
to  be  interpreted  in  the  sense  of  nearest 
blood  relations,  then  Alexander  Brown  and 
Mrs.  Whitridge,  being  nearest  of  kin  to  Mrs. 
Greenway,  are  entitled,  under  the  limitation 
over  in  the  will  of  Mrs.  Grace  Brown,  to 
the  trust  fund  held  by  the  trustees  under 
that  will.  If,  on  the  other  hand,  the  term 
"next  of  kindred,"  is  to  be  taken  in  the 
sense  of  relations  who  come  in  under  the 
statute  of  distribution,  then,  again,  the 
same  parties — ^Alexander  Brown  and  Mrs. 
Whitridge — are  entitled.  McComas  v.  Amo«, 
29  Md.  120;  Rohina  v.  State,  1  Harr.  &  G. 
476,  note;  DwxM  v.  Hartoocd,  1  Harr.  &  G. 
474.  The  children  of  George  Brown,  the 
second,  and  the  child  of  George  B.  Graham, 
being  grandnephews  and  grandnieces  of  Mrs. 
Greenway,  are  excluded  from  participation 
in  this  trust  fund.  Such  is  the  condusion 
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reached  by  the  court  below,  and  with  that 
conclusion  we  concur. 

It  follows  from  the  views  we  have  herein 
expressed  that  so  much  of  the  decree  of  cir- 
cuit court.  No.  2,  as  holds  that  the  limita- 
tions over  in  remainder  under  clauses  2  and 
5  of  Mrs.  Greenway's  will  are  void  for  re- 
moteness is  correct;  that  so  much  of  the 
same  decree  as  upholds  the  allotment  of 
$100,000  to  Mrs.  Whitridge,  and  the  allot- 
ment of  $10,000  to  Harriet  S.  Brown  and 
Bessie  M.  Brown,  each,  is  accurate;  that 
so  much  of  said  decree  as  distributes  to 
Alexander  Brown  and  Mrs.  Whitridge  the 
entire  trust  fimd  created  by  the  will  of 
Mrs.  Grace  Brown  in  favor  of  Mrs.  Green- 
way for  life,  with  remainder  over  to  Mrs. 
Greenway's  "next  of  kindred,"  is  free  from 
error,  and  that  so  much  of  the  decree  as  de- 
clares that  the  doctrine  of  election  is  not 
applicable  is  also  accurate;  but  that  that 
portion  of  the  decree  which  strikes  down 
the  life  estates  created  under  the  second  and 
fifth  clauses  of  the  will  of  Mrs.  Greenway  is 
erroneous,  and  must  be  reversed.  The  costs 
in  this  court,  as  well  as  in  the  court  below, 
will  be  decreed  to  be  paid  out  of  the  settled 
property. 

Reversed  in  part  and  affirmed  in  part, 
and  cause  remanded,  that  a  new  decree  may 
be  passed  conforming  to  this  opinion;  the 
costs  to  be  paid  out  of  trust  estate  which 
passes  under  the  will  of  George  Brown,  the 
elder. 

A  petition  for  further  instructions  having 
been  filed,  MoSherry,  Ch.  J.,  on  June  8, 
1904,  handed  down  the  following  additional 
opinion : 

Since  the  decision  of  these  cases  by  thl^ 
court  the  trustees  under  the  will  of  George 
Brown,  the  elder,  have  filed  a  petition  ask- 
ing further  instructions  as  to  their  duties 
with  respect  to  the  fund  which  by  that  will 
was  made  subject  to  the  power  of  appoint- 
ment conferred  upon  the  testator's  daugh- 
ter Mrs.  Greenway.  The  precise  questions 
upon  which  the  opinion  of  the  court  is  now 
asked  are  as  follows:  First.  What  is  the 
character  of  the  life  estates  which  by  the 
former  judgment  of  this  court  were  held  to 
be  valid;  that  is  to  say,  are  those  life  es- 
tates equitable  or  legal?  Secondly.  If  legal, 
who  is  to  be  intrusted  with  the  possession 
of  the  corpus  of  the  fund;  that  is  to  say, 
are  the  securities  which  yield  the  life  ten- 
ants' income,  and  in  which  the  remainders 
are  now  invested,  to  be  held  by  the  trustees 
under  the  will  of  George  Brown  during  the 
lives  of  the  life  tenants,  or  must  a  trustee 
or  trustees  be  appointed  by  decree  to  pre- 
serve the  remainders  for  the  benefit  of  the 
remainder-men?  Thirdly.  If  trustees  must 
be  appointed  for  the  purposes  just  indicated^ 
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will  it  be  their  duty  to  subdivide  the  invest- 
ments into  as  many  parcels  as  there  are  life 
estates,  or  will  they  be  permitted  to  hold 
them  in  aolido,  and  to  divide  the  income 
amongst  the  respective  life  tenants?  Fourth- 
ly. From  what  date  are  the  legacies  of 
$100,000  to  Mrs.  Whitridge,  and  of  $10,000 
each  to  the  two  daughters  of  Alexander 
Brown,  to  bear  interest? 

1.  We  are  of  opinion  that  the  life  estates 
already  alluded  to  are  legal,  and  not  equita- 
ble, estates.  It  will  be  remembered  that  un- 
der the  sixth  article  of  the  will  of  the  late 
George  Brown,  the  elder,  two  fourteenths 
of  the  rest  and  residue  of  the  remainder  of 
his  estate  were  given  in  trust  to  certain 
named  trustees  for  the  use  and  benefit  of  his 
daughter  Mrs.  Grace  Ann  Greenway  for  and 
during  the  term  of  her  natural  life.  The 
trustees  were  charged  with  active  duties 
with  respect  to  the  corpus  of  that  trust 
fund,  and  also  with  respect  to  the  interest 
and  income  arising  therefrom,  during  the 
period  of  the  life  estate  mentioned.  In  and 
by  the  same  article  of  the  testator's  will, 
Mrs.  Greenway  was  given  a  power  of  ap- 
pointment over  the  trust  fund,  and  it  was 
declared  that,  in  the  event  of  the  life  ten- 
ant's death  without  leaving  a  child  or  chil- 
dren, the  trustees  should  continue  to  hold 
tlic  trust  fund  ''to  and  for"  such  of  the  other 
children  of  the  testator,  or  their  descend- 
ants, in  such  proportion  and  for  such  estate 
and  estates  therein,  either  in  fee  or  for  a 
less  estate,  and  with  such  limitations  and 
conditions,  as  Mrs.  Greenway  might,  by  any 
instrument  of  writing  in  the  nature  of  a 
laet  will  and  testament,  name,  limit,  and 
appoint.  Mrs.  Greenway,  io  execution  of 
this  power,  did  limit  and  appoint  to  the 
persons  named  in  the  fifth  clause  of  her  will 
certain  life  estates,  with  remainders  over. 
The  remainders  thus  limited  we  have  de- 
clared to  be  void,  and  we  have  held  the  life 
estates  to  be  valid.  Now  the  question  is, 
Are  the  life  estates  thus  created  equitable 
or  legal?  It  will  be  noticed  that  nowhere 
in  the  will  of  George  Brown,  the  elder,  is 
there  a  single  active  duty  prescribed  to  be 
performed  by  the  trustees  after  the  death 
of  Mrs.  Greenway.  The  declaration  that 
they  shall  continue  to  hold  the  two  four- 
teenths "to  and  for"  such  of  the  persons  as 
Mrs.  Greenway  might  by  her  last  will  and 
testament  appoint,  creates  no  active  duties 
for  the  trustees  to  perform,  either  towards 
or  concerning  the  fund  itself,  or  the  income 
that  may  accrue  thereon,  or  the  persons  en- 
titled to  that  fund  under  the  allotments 
made  in  the  will  of  Mrs.  Greenway,  or  the 
persons  who  would  take  in  the  event  of  her 
failure  to  make  allotments.  Now,  it  is  a 
perfectly  well-settled  principle,  which  has 
often  been  recognized  and  applied  by  this 
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court,  that  where  an  estate  is  given  to  trus- 
tees and  their  heirs  in  trust  to  pay  the  in- 
come to  a  person  for  life,  and  at  his  or  her 
decease  merely  to  hold  the  same  for  the  use 
of  other  persons  named,  the  trust  oeaaes  up- 
on the  death  of  the  life  tenant^  for  the  rea- 
son that  it  remains  no  longer  an  active 
trust.  The  statute  of  uses  in  such  cases  im- 
mediately executes  the  use  in  those  who  are 
limited  to  take  the  estate  alter  the  death  of 
the  life  tenant,  and  the  trustees  cease  to 
have  anything  in  the  estate,  not  because  the 
court  has  abridged  their  estate  to  the  extent 
of  the  trust,  but  because,  the  outui  que 
trust  having  the  fee  or  1(^1  estate,  the  stat- 
ute of  uses  has  executed  it  in  him.  Perry. 
Tr.  §  320;  Wcure  v.  Richardson,  3  Md.  642, 
56  Am.  Dec.  762;  Lewin,  Tr.  9th  ed.  chap. 
12,  §  1 ;  Kenrick  v.  Bewuolerck,  3  Bos.  ft  P. 
178;  3  Jarman,  Wills,  5th  Am.  ed.  60; 
Abell  V.  Ahell,  75  Md.  61,  23  Atl.  71,  25 
Atl.  389;  Lwig  v.  Ij<mg,  62  Md.  65.  The 
statute  of  uses  is  applicable  to  wills.  3  Jar- 
man,  Wills,  5th  Am.  ed.  50.  As  we  have 
just  said,  no  duty  is  imposed  upon  the  trus- 
tees to  be  discharged  towards  or  in  behalf 
of  the  persons  whom  Mrs.  Greenway  might 
name  in  the  allotment  of  the  trust  estate, 
nor  towards  or  in  behalf  of  the  persons  en- 
titled in  the  event  of  her  failure  to  make 
allotments.  There  is  no  instruction  to  pay 
over  the  income  to  such  person  or  persons, 
or  to  invest  it,  nor  is  there  any  authority 
given  to  the  trustees  to  collect  the  income 
after  the  death  of  the  life  tenant.  Instead 
of  such  an  instruction  being  given,  the  prop- 
erty is  bequeathed  to  the  trustees,  to  have 
and  hold  *'to  and  for"  tiie  persons  Mrs. 
Greenway  might  nominate  and  appoint  to 
receive  it,  or,  in  default  <^  such  appoint- 
ment, "to  and  for"  the  persons  named  by  the 
testator.  This  is  a  mere  naked  trust,  with- 
out active  duties  of  any  kind.  Under  such 
circumstances,  the  statute  of  uses  (27  EGen. 
Vin.  chap.  10)  transfers  the  use  in  posses- 
sion by  converting  the  estate  or  interest  of 
the  cestui  que  trust  into  a  l^gal  estate,  and 
by  destroying  the  intermediate  estate  of  the 
trustee.  Or  to  put  it  more  concisely,  when 
the  purposes  for  which  it  was  created  arc 
satisfied,  the  estate  of  the  trustee  ceases  to 
exist,  and  his  title  becomes  extinct.  Doe  ex 
dem.  Poor  v.  Considtfie,  6  Wall.  458,  18  L. 
ed.  869;  Young  v.  Bradley,  101  U.  S.  782, 
25  L.  ed.  1044;  Doe  ew  dem.  White  ^,  Simp- 
son, 5  East,  163.  If  the  trust  as  to  the  life 
estates  does  not  cease^  then  there  is  no  rea- 
son why  it  should  not  continue  with  respect 
to  the  $100,000  allotted  to  Mrs.  Whitridge, 
and  the  $20,000  allotted  to  the  daughters  of 
Alexander  Brown,  because  to  these  specific 
allotments  precisely  the  same  language  as 
that  pertaining  to  the  life  estates  is  applica- 
ble,  namely,  that  the  trustees  shall  hold 
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them  "U}  and  for"  those  legatees.  Inas- 
mueh,  then,  as  the  life  estates  are  legal,  and 
not  equitable,  and  inasmuch  as  the  life  ten- 
ants are  also  entitled  to  vested  remainders 
in  a  portion  of  the  two  fourteenths  disposed 
oi  under  the  will  of  George  Brown,  the  eld- 
er, the  two  estates — the  life  and  the  remain- 
ders—eoalesce  and  unite  in  the  same  individ- 
uals, and  those  individuals  take,  to  the  ex- 
tent of  the  respective  vested  remainders,  an 
absolute  estate,  dis^igaged  from  any  trust 
whatever. 

2.  With  respect  to  that  portion  of  the  es- 
tates in  remainder  in  which  the  life  tenants 
are  only  entitled  to  a  life  interest, — that  is 
to  say,  that  portion  which,  after  the  ter- 
mination of  the  life  estates,  belongs  to  Mrs. 
Whitridge  and  to  Alexander  Brown,  and  in 
whi<di  the  life  tenants  have  no  vested  inter- 
ests in  remainder, — ^the  trustees  under  the 
will  t4  George  Brown  have  no  active  duties 
to  perform,  and  therefore,  for  the  reasons 
hereinbefore  assigned,  the  trust  has  ceased. 
Hiis  being  so,  the  parties  entitled  in  remain- 
der to  this  portion  of  the  residue  of  the  two 
fourteenths  may  go  into  a  court  of  equity 
and  procure  the  appointment  of  a  trustee  to 
take  possession  of  the  fund  for  its  preserva- 
tion, and  to  pay  over  the  income  arising  out 
of  it  to  the  parties  entitled  to  the  life  es- 
tates thereiD.  By  that  proceeding  the  life 
tenants  will  be  secured  their  income  there- 
from, and  the  remainder-men  will  be  pro- 
teeted  against  loss  of  the  principal. 


3.  To  preserve  equality  amongst  the  re- 
mainder-men, the  trustee  or  trustees  ap- 
pointed for  the  preservation  of  the  remain- 
ders should  set  apart  and  apportion,  as  far 
as  practicable,  the  investments  in  which  the 
trust  funds  constituting  that  portion  of  the 
remainders  may  be  invested  into  as  many 
equal  parts  as  there  are  life  estates.  If  the 
whole  fund  should  be  held  in  solido,  then, 
as  each  life  estate  drops  out,  it  will  be  nec- 
essary, in  turning  over  to  the  remainder- 
men that  portion  of  the  remainder,  to  sell 
or  dispose  of,  in  some  other  way,  so  much 
of  the  total  remainder  as  represents  the 
particular  life  estate  thus  terminated, 
whereby  it  might  so  happen  that  upon  the 
final  termination  of  all  the  life  estates  the 
portion  remaining  would,  by  reason  of  de- 
preciation in  the  value  of  the  securities  in 
which  the  whole  had  been  invested,  be  of 
comparatively  trifliqg  value. 

4.  Both  Mrs.  Whitridge  and  the  Misses 
Brown,  daughters  of  Alexander  Brown,  are 
entitled  to  interest  on  their  respective  leg- 
acies from  a  period  of  time  when  those  lega- 
cies are  payable;  that  is  to  say,  from  one 
year  after  the  death  of  Mrs.  Greenway,  she 
not  having  stood  towards  them  in  looo  pa- 
rentis. Von  Der  Horai  v.  Van  Der  Harst, 
88  Md.  130,  41  Atl.  124. 

These  views  cover  all  the  points  upon 
which  our  opinion  has  been  sought,  and  we 
will  direct  a  decree  to  be  drawn  conforming 
thereto. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Nathan  MATTHEWS,  Jr.,  Admr.,  etc.,  of 
Edward  Thompson,  Deceased, 

17. 

V.  Mabel  THOMPSON  et  oL 


Henry  THOMPSON  et  al. 

V. 

V.  Mabel  THOMPSON  et  al. 
(186  Mass.  14.) 

i.  Tbe  eoaveyanee  br  deed  dulr  re- 
corded, by  one  boldlngr  propertr  vp- 
OB  am  unrecorded  trnat  under  written 
authority  from  the  cestuia  que  trust,  is  suffl- 
etent  to  convey  the  trast  interest  nndar  a 
statute  providing  that  no  estate  or  interest 
la  land  shall  be  assigned,  granted,  or  sor- 
rendered,  imless  by  sn  instrument  in  writ- 
Ins  sigoed  by  the  grantor  or  by  his  author- 
ity. 


NoTS. — ^As  to  validity  of  trust  to  place  one*B 
property  beyond  reach  of  creditors,  see  also, 
In  this  series.  Brown  v.  McGlll,  39  L.  B.  A. 

806. 

For  presumption  as  to  power  of  trustee  to  sell 
trust  property,  see  Geyser-Marion  Gold  Mln.  Co. 
V.  Stark,  58  L.  B.  A.  684. 
m  L.  R.  A. 


2.  One  Mrbo,  nltbonvb  bavins  knotrl- 
edare  of  tbe  facta*  takea  a  vrant  from 
the  trnBtee  of  land  held  under  an  unre- 
corded trust,  is  not  bound  to  hold  the  prop- 
erty subject  to  the  trust,  when  the  trustee 
acts  under  written  authority  of  the  oestuis 
que  trust. 

8.  The  eo-operatlon  of  prior  mortara- 
vecs  subject  to  whose  rights  property  has 
been  conveyed  In  trust  is  not  necessary  to  a 
valid  discbarge  of  the  trust. 

4.  A  formal  releaae  of  dourer,  which 
does  not  enter  into  the  consideration  of  a 
couTeyance  by  a  husband  to  his  wife,  cannot 
be  considered  in  determining  whether  or  not 
the  conveyance  was  valid  against  his  cred- 
itors. 

6.  A  conveyance  by  an  Innolvent  of 
practically  all  hl«  property  to  his  wita 
in  trust,  to  manage  and  pay  such  of  his  debts 
as  may  seem  judicious  to  her,  and,  at  his  de- 
cease, to  distribute  the  estate  as  he  shall 
appoint,  and,  in  the  absence  of  appointment, 
among  his  heirs  at  law,  is  void  as  against 
his  creditors. 

6.  Althougrh  tbe  anestlon  whether  or 
not  a  conveyance  iva«  made  ivlth  In- 
tent   to    binder,    delay,    or    defrand 
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eredltora  is  primarily  one  of  fact,  if  the 
facts  shown  are  prima  facie  evidence  of  such 
Intent,  the  law,  in  the  absence  of  anything  to 
control  them,  draws  such  inference. 

7.  A  Drido'vr  dtIko  ftceepts  the  pro'ri- 
«ioii«  of  her  huBbanid'B  iprill»  which 
cuts  off  her  right  of  dower,  cannot  have  Huch 
dower  assigned  to  her  when  the  provisions 
of  the  will  prove  to  be  of  no  value. 

(May  20,  1904.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of 
the  full  bench  of  bills  seeking  to  set  aside 
as  fraudulent  and  void  a  conveyance  of  land 
by  Edward  Thompson  to  V.  Mabel  Thomp- 
son, and  to  establish  a  trust  in  the  land 
for  the  benefit  of  complainants  in  the  second 
suit.  Decree  for  plaintiff  in  first  suit.  Bill 
dismissed  in  second  suit. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rohulbj  Spring  and  Roger  S. 
"Warner  for  plaintiff  Matthews. 

Messrs.  Cliarles  E.  Sbattnok  and  T,  M. 
Ivei  for  plaintiffs  Thompson  et  al. 

Messrs.  6.  W.  Anderson  and  W.  A. 
RoUina,  for  defendants: 

There  is  no  statute  requiring  cestuis  que 
trust,  having  an  equitable  interest  in  land, 
not  a  matter  of  record,  to  release  by  a  con- 
veyance under  seal  in  order  to  terminate 
their  equitable  rights.  There  is  no  reason 
in  principle  why  any  particular  form  of  con- 
veyance or  acquittance  should  be  required 
to  effectuate  the  intention  of  the  parties  in 
such  ease. 

Naero  v.  Long,  179  Mass.  451,  61  N.  E. 
48;  Owrrier  ▼.  Howard,  14  Gray,  611;  Tier- 
ney  v.  Wood,  19  Beav.  330,  23  L.  J.  Gh.  N.  S. 
896,  2  Week.  Rep.  677. 

llie  wife's  release  of  her  dower  is  a  valua- 
ble consideration. 

Borden  v.  Jenks,  140  Mass.  664,  64  Am. 
Rep.  607,  6  N.  E.  623;  Towle  v.  Swasey, 
106  Mass.  106;  1  Roper,  Legades,  416,  433; 
Clayton  ▼.  Akin,  38  €ki.  320,  96  Am.  Dec. 
393;  2  Sugden,  Powers,  3d  Am.  ed.  *232; 
Needham  v.  Sanger,  17  Pick.  500;  Peiroe 
V.  ThompsoHy  17  Pik.  393;  Holmes  v.  Win- 
chester, 133  Mass.  140;  Sykes  v.  Chadwick, 
18  Wall.  141,  21  L.  ed.  824;  Nichols  v.  Nich- 
ols, 136  Mass.  256;  Bancroft  v.  Curtis,  108 
Mass.  47;  Gruver  v.  Wood,  174  Mass.  540, 

65  N.  E.  315;  Pollard  v.  Pollard,  1  Allen, 
490;  Fai-num  v.  Bascom,  122  Mass.  284; 
Grwy  V.  Chase,  184  Mass.  444,  68  N.  E.  676. 

All  the  parties  acted  with  the  most  honest 
intention,  and  had  no  idea  of  hindering,  de- 
laying, or  defrauding  any  creditor. 

Winchester  v.  Charter,  12  Allen,  606; 
Cook  V.  Holhrook,  146  Mass.  66,  14  N.  E. 
943 ;  Norton  v.  Norton,  5  Gush.  524 ;  Day  v. 
Cooley,  118  Mass.  524;  Blossom  v.  Negus, 
182  Mass.  515,  B.-  N.  E.  846. 
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The  question  of  fraud  is  not  one  of  law, 
but'  of  fact. 

Cook  v.  Holhrook,  146  Mass.  67,  14  N.  E. 
943 ;  Clark  v.  McMahon,  170  Mass.  91,  48  N. 
E.  939. 

The  trustee  has  a  discretion  as  to  what 
debts  shall  be  paid.  It  may  be  said  that  this 
gives  the  trustee  an  opportunity  to  prefer 
one  creditor  over  another.  Granted,  this  is 
not  fraudulent,  for  preferences  are  perfectly 
valid  at  common  law. 

Bush  V.  Moore,  133  Mass.  198;  Giddings 
V.  Sears,  115  Mass.  505;  BanfUld  v.  Whip- 
ple, 14  Allen,  13. 

There  is  no  aspect  in  which  the  trust 
could  have  been  held  during  the  lifetime  of 
Edward  Thompson  to  be  fraudulent  as  to 
creditors. 

Crawford  v.  Langmaid,  171  Mass.  309, 
50  N.  E.  606. 

It  will  not  be  seriously  argued  that  the 
fact  that  his  death  occurred  very  shortly 
transmuted  an  honest  transaction  into  a 
fraudulent  one. 

Bullard  v.  Briggs,  7  Pick.  633,  19  Am. 
Dec.  292. 

He  died  without  exercising  the  power  of 
appointment,  and  his  creditors  take  noth- 
ing. 

Clapp  V.  Ingraham,  126  Mass.  200;  O'Don- 
nell  V.  Barley,  129  Mass.  453;  OZney  t. 
Balch,  154  Mass.  318,  28  N.  E.  268;  Ormo- 
ford  V.  Langmaid,  171  Mass.  309,  60  N.  £. 
606. 

Failure  to  file  a  waiver  of  the  provisions 
of  the  will  can  have  no  bearing  upon  the 
present  case. 

The  widow  could  have  no  dower  right  in 
property  of  which  her  husband  did  not  die 
seised,  except  upon  the  roimdabout  and  diflS- 
cult  theory  that  it  was  her  duty  to  assume, 
immediately  after  his  death,  that  this  con- 
veyance would  be  held  void,  that  the  title 
would  be  ordered  conveyed  back  to  him  or 
to  his  administrator,  that  he  was  then  to  be 
deemed  seised  of  all  his  original  estate^  and 
that  she  should  proceed  against  this  estate 
which  she  in  good  faith  held  in  trust  at  the 
time  of  his  death  on  the  assumption  that 
he  was  then  the  owner  of  the  legal  titl& 

2  Scribner,  Dower,  p.  59,  IV.;  Gameron. 
Dower,  p.  281;  Robinson  t.  Bates,  3 
Met.  40. 

If  she  is  in  the  position  of  having  failed 
to  file  a  waiyer  when  she  should  have  done 
so,  she  is  there  by  reason  of  such  accident 
and  mistake  as  entitle  her  to  relief  in  a 
court  of  equity. 

Jacobus  V.  Jacobus,  20  N.  J.  Eq.  64 ;  SH*- 
worth  V.  Ellsworth,  33  Iowa,  164;  1  Story, 
Eq.  Jur.  13th  ed.  p.  117,  note;  Freeland  ▼. 
Freeland,  128  Mass.  609 ;  Butman  v.  Porter, 
100  Mass.  337;  TarbeU  v.  TarbeU,  10 
878. 
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Equity  will  relieve  in  cases  of  accident 
and  mistake,  even  although  the  mistake 
might  be  held  to  be  one  of  law. 

IxMsdown  T.  Lansdown,  Mosely,  364; 
-Coicard  v.  Hughes,  1  Kay  &  J.  443 ;  Cooper 
T,  Phibhs,  L.  R.  2  H.  L.  149,  16  L.  T.  N.  S. 
678,  15  Week.  Rep.  1049;  Jones  v.  Cliff ord, 
I*  R-  3  Ch.  Div.  779,  45  L.  J.  Ch.  N.  8.  809, 
^35  L.  T.  N.  S.  937,  24  Week.  Rep.  979;  Kerr, 
Fraud  &  Mistake,  p.  456;  Griffith  v.  Toton- 
ley,  69  Mo.  13,  33  Am.  Rep.  476;  Brown  v. 
Lamphear/So  yt.252;  2  Pom.Eq.  Jur.§§  841, 
-840 ;  1  Beach,  Modem  Law  of  Eq.  Jur.  §§  35- 
38;  Reynell  t.  Sprye,  8  Hare,  222;  23  Am. 
Jur.  pp.  146,  371;  1  Story,  Eq.  Jur.  13th  ed. 
^111,  and  note  a;  1  Law  Quarterly  Review, 
p.  298:  2  Law  Quarterly  Review,  p.  78, 
Article  by  Mr.  Bigelow;  Pollock,  Principles 
•of  Pontract,  6th  ed.  p.  435;  Warder  v. 
Tu<^er,  7  Mass.  449,  5  Am.  Dec  62 ;  Canedy 
-r.  Marcy,  13  Gray,  373;  Stookbridge  Iron 
<7o.  T.  Hudson  Iron  Co.  107  Mass.  290; 
-Goods  T.  Riley,  153  Mass.  585,  28  N.  E.  228 ; 
Haven  v.  Foster,  9  Pick.  112,  19  Am.  Dec. 
~353;  Motherway  ▼.  WM,  168  Mass.  333,  47 
2^.  £.  135. 


Ch.  J.,  delivered  the  opinion 
of  the  court: 

Edward  Thompson,  the  testator  of  the 
plaintiff  in  the  first  suit,  became  indebted 
frotn  time  to  time  in  a  considerable  sum  to 
bis  unmarried  sisters,  Elizabeth  B.  Thomp- 
-SOD  and  Frances  M.  Thompson,  who  were 
old  ladies,  unfamiliar  with  business.  Of  his 
own  motion,  he  made  to  them,  as  security, 
«  mortgage  of  the  real  estate  in  question, 
subject  to  other  mortgages  which  together 
amounted  to  about  $37,000,  and  afterwards 
lie  caused  them  to  foreclose  this  mortgage. 
A  conveyance  of  the  property,  subject  to  the 
-prior  mortgages,  was  made  to  his  son,  who 
lield  it  as  agent  of  these  sisters  of  the  testa - 
-tor.  Subsequently  the  testator  caused  his 
-son  to  convey  the  property  to  the  testator's 
nephew,  one  Eldridge,  who  executed  a  dec- 
laration of  trust  for  the  benefit  of  the  old 
ladies  to  secure  them  for  their  previous 
Tnortgage  debts,  and  also  for  the  benefit  of 
their  brother,  Henry  Thompson,  to  secure 
liim  for  any  advancements  that  he  might 
-make  to  Edward  Thompson,  and  any  other 
claims  that  he  might  hold  against  Edward. 
'The  declaration  of  trust  also  provided  that 
after  the  pajrment  of  these  debts  the  trustee 
ahould  pay  the  balance,  if  any,  to  Edward 
Tliompson.  This  declaration  was  not  ac- 
-knowledged  or  recorded.  It  was  understood 
that  Edward  Thompson  was  to  have  the  en- 
tire management  of  the  property,  and  these 
arrangements  for  security  were  made  at  his 
suggestion.  At  the  end  of  about  a  year  and 
a  half,  at  his  request,  a  paper  was-«tgned  -by 
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the  beneficiaries,  and  sent  to  Eldridee, 
follows: 


September  16,  1896. 
Mr.  William  T.  Eldridge. 
Dear  Sir: — 

We  hereby  request  and  authorize  you  to 
convey  to  Edward  Thompson,  the  real  es- 
tate in  Boston  conveyed  to  you  by  Frederick 
P.  Thompson. 

Henry  Thompson. 
Elizabeth  B.  Thompson. 
Frances  Mary  Thompson. 

The  testator  inclosed  this  paper  to  Eld- 
ridge, and  asked  him  for  a  conveyance  of 
the  real  estate.  Thereupon,  on  October  6, 
1896,  Eldridge  conveyed  the  land  to  Edward 
Thompson  by  a  deed  which  was  duly  record- 
ed, and  which  contained  no  reference  to  a 
trust.  The  deed  was  in  the  form  of  an 
ordinary  quitclaim,  purporting  to  be  for  a 
consideration  of  $1  paid  by  Edward  Thomp- 
son, not  describing  him  as  trustee;  and  it 
contained  a  warranty  that  the  premises  were 
free  from  all  encumbrances  made  or  suffered 
by  Eldridge,  and  a  warranty  against  the 
lawful  claims  and  demands  of  all  persons 
claiming  by,  through,  or  under  him.  This 
deed  was  delivered  by  Eldridge  to  Edward 
Thompson,  and  was  duly  recorded.  After 
this  conveyance  Edward  Thompson  held  the 
land  as  if  it  were  his  own,  mortgaged  it  sev- 
eral times  for  his  own  debts,  had  repeated 
negotiations  for  the  sale  of  it,  and  treated  it 
in  all  respects  as  if  he  were  the  absolute 
owner  of  it.  The  first  question  in  the  cases 
is  whether  he  held  it  charged  with  a  trust 
in  favor  of  his  brother  and  sisters,  so  that 
it  still  remains  subject  to  this  trust  in  the 
hands  of  his  widow,  to  whom  it  was  after- 
wards conveyed  in  his  lifetime. 

In  reference  to  the  transfer  from  Eldridge 
to  the  intestate,  the  presiding  justice  found 
''as  a  fact  that  the  intention  of  all  parties 
interested,  including  that  of  the  retiring 
trustee,  Mr.  Eldridge,  was  not  that  Mr.  Ed- 
ward Thompson  should  hold  as  a  trustee." 
He  found  ''that  the  intention  of  his  brother 
and  sisters  and  of  the  retiring  trustee  was 
that  the  title  should  go  back  to  him  (Ed- 
ward Thompson),  and  that  the  brother  and 
sisters  relied  upon  his  saying  what  he 
would  do  in  regard  to  their  debts,  not  be- 
cause he  was  a  trustee,  but  because  he  was 
their  brother,  and  they  were  willing  to  trust 
him.'* 

As  all  the  parties  were  of  full  age,  and  as 
the  trust  was  created  by  an  arrangement  to 
which  the  trustee  and  the  eestuis  que  trust 
were  the  only  parties,  there  is  no  doubt  that 
they  could  terminate  it  at  any  time.  Smith 
v» 'Harrington,  4  Allen,  566;  South  Scituate 
'lSw>.  Bank  v.  Boss,  11  Allen»  442;  Sears  v. 
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Ohoate,  146  Mass.  395,  14  Am.  St.  Rep.  320, 
15  N.  E.  786;  Brown  v.  Cotcell,  116  Mass. 
461.  Upon  the  findings  of  the  judge,  it  is 
plain  that  they  undertook  to  terminate  it, 
and  supposed  that  they  had  terminated  it. 
The  plaintiffs  in  the  second  suit,  the  former 
cestuis  que  tiiMt,  rely  upon  Pub.  Stat.  1882, 
chap.  120,  S  3  (Rev.  Laws,  chap.  127»  §  3), 
vhich  provides  that  "no  estate  or  interest 
in  land  shall  be  assigned,  granted,  or  sur- 
rendered unless  by  such  writing  [an  instru- 
ment in  writing  signed  by  the  grantor  or 
by  his  attorney],  or  by  operation  of  law." 
Tlie  kind  of  instrument  in  writing  required 
under  this  section  depends  upon  the  nature 
of  the  interest  to  be  assigned  or  surrendered. 
In  the  present  case,  not  only  the  legal  es- 
tate, but,  by  the  record  title,  an  absolute 
estate  in  fee,  including  equitable  interests 
as  well  as  legal,  was  in  Eldridge.  This  title 
was  affected  only  by  an  unacknowledged  and 
unrecorded  paper.  By  his  deed  to  Edward 
Thompson,  Eldridge  assigned  and  conveyed, 
according  to  the  record,  a  perfect  title,  sub- 
ject to  prior  mortgages.  This  deed  was  an 
instrument  in  writing.  The  only  additional 
instrument  required  by  the  statute  was  a 
writing  which  would  relieve  the  grantor 
from  the  consequences  of  what  would  have 
been  a  breach  of  trust  if  he  had  acted  with- 
out authority  from  the  oestuis  que  iru8t. 
Nothing  more  was  needed  to  pass  a  title 
which  was  free  from  equities.  As  applied 
to  conditions  like  the  present,  we  are  of 
opinion  that  the  assignment  of  the  equita- 
ble rights  of  the  plaintiffs  in  the  second  suit, 
made  by  a  deed  of  one  who  held  of  record 
a  perfect  title,  and  who  acted  under  their 
authority  given  in  writing,  was  a  compli- 
ance with  the  statute.  If  we  consider  it  as 
a  surrender  of  equitable  rights,  we  are  of 
opinion  that  the  paper  which  they  signed 
was  all  the  instrument  required  by  the  stat- 
ute; it  being  given  as  an  authority  to  be 
acted  upon,  and  wliich  was  in  fact  acted 
upon,  by  the  trustee  who  held  of  record  an 
absolute  title.  The  principle  is  analogous  to 
tlmt  which  has  been  applied  to  the  surrender 
and  cancelation  of  an  unrecorded  deed  of  de- 
feasance given  in  connection  with  an  abso- 
lute deed  to  constitute  a  mortgage.  When 
this  is  done  in  good  faith,  and  is  subsequent- 
ly acted  upon  by  the  person  to  whom  the 
surrender  is  made,  the  original  holder  is  es- 
topped from  setting  up  the  surrendered  in- 
strument against  tlie  existing  title.  Trull 
V.  ISkinner,  17  Pick.  213;  Falis  v.  Contoay 
Mut.  F.  his,  Co,  7  Allen,  46-49.  See  also, 
as  to  parol  waiver  by  oestuis  que  trust, 
under  the  statute  of  frauds,  Klines  Appeal, 
89  Pa.  463 ;  Miller  v.  Pierce,  104  N.  C.  389, 
10  S.  E.  654;  Gorrell  v.  Alspaugk,  120  N. 
C.  362-368,  27  S.  E.  85.  The  action  of  the 
parties,  taken  in  good  faith,  makes  it  impos- 
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sible,  in  equity,  for  the  oestuis  que  trust 
to  hold  the  trustee  for  a  violation  of  hi» 
duty  in  making  the  conveyaaoe,  or  to  charge 
the  conscience  of  the  grantee,  having  knowl- 
edge of  the  previous  trust,  with  a  duty  to 
hold  subject  to  the  trust. 

The  suggestion  that  the  trust  oould  not  be 
discharged  without  the  action  of  the  prior 
mortgagees  is  not  well  founded.  They  are 
not  oestuis  que  trust,  under  the  declaration,, 
but  the  reference  to  the  mortgagees  and  the 
payment  of  their  debts  is  only  a  recognition 
of  the  prior  encumbrances,  subject  to  which 
the  trust  must  be  executed,  and  the  payment 
of  which  would  be  a  necessary  preliminary 
to  the  payments  of  the  sisters  and  brother. 

We  are  of  opinion  that  Edward  Thompsoii> 
took  the  property  discharged  from  the  trusty 
and  that  the  second  bill  must  be  dismissed. 

The  second  question  in  the  first  case  i» 
whether  the  conveyance  from  Edward  Thomp- 
son to  his  wife  as  a  trustee  is  fraudulent  a» 
against  his  creditors.  There  was  no  valu- 
able consideration  for  the  deed.  There  is- 
nothing  to  indicate  that  his  wife's  release  of 
dower  was  made  as  a  consideration  for  any< 
thing  that  she  was  to  receive  or  that  he  wa» 
to  give.  It  did  not  enter  into  the  transac- 
tion as  a  contractual  element,  but  it  was- 
like  the  ordinary  release  of  dower  by  a  wife 
as  an  incident  to  a  contract  between  others^ 
to  which  she  was  not  a  party.  If  such  a 
conveyance  is  set  aside  as  fraudulent,  the 
release  falU  with  it,  and  the  wife  regains- 
her  right  of  dower.  Stinson  v.  Sumner,  & 
Mass.  143,  6  Am.  Dec.  40;  Rohinson  t^ 
Bates,  3  Met.  40;  Walker  ▼.  Walker,  101 
Mass.  169. 

The  mere  fact  that  a  conveyance  is  volun- 
tary, especially  if  it  is  founded  on  a  con- 
sideration of  love  and  affection,  as  in  the 
case  of  a  gift  from  a  husband  to  his  wife, 
or  from  a  parent  to  his  child,  does  not  nec- 
essarily render  it  fraudulent  against  cred- 
itors. Whether  it  is  fraudulent  or  not  de- 
pends upon  the  circumstances  under  which 
it  is  made.  Cook  v.  Holhrook,  146  Mass. 
60,  14  N.  E.  943;  Clark  v.  McMahon,  170- 
Mass.  91,  48  N.  E.  939;  Blossom  v.  Ncgus^ 
182  Mass.  515,  65  N.  E.  846.  It  is  ordina- 
rily a  question  of  fact  whether  a  conveyance 
was  made  with  intent  to  binder,  delay,  or  de- 
fraud creditors.  But  in  considering  such 
cases  the  principle  is  applied  that  one  is 
presumed  to  intend  the  natural  consequences 
of  his  act.  If  the  known  conditions  are 
such  that  the  effect  of  the  act  will  be  to 
hinder,  delay,  or  defraud  creditors,  the  infer- 
ence follows  as  matter  of  law.  unless  there 
is  something  else  to  control  it. 

In  the  present  case  the  conveyance  was  of 
substantially  all  the  grantor's  property. 
Both  he  and  his  wife,  to  whom  through  a. 
third    person    the    conveyance    was    mada^ 
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knew  that  he  was  insolvent.  In  fact,  he 
owed  about  ;^5,000.  The  conveyance  was  in 
trust  to  manage  the  property,  with  a  power 
to  sell  and  convey  or  mortgage  all  or  any 
part  of  it»  and  to*  apply  the  net  proceeds  to 
the  payment  of  taxes  and  assessments  upon 
the  property,  interest  or  principal  upon 
mortgages  when  payments  upon  them  were 
required,  and  of  such  of  the  debts  and  per- 
sonal expenses  of  Edward  Thompson  as  it 
might  seem  judicious  to  the  trustee  to  pay 
out  of  the  proceeds.  On  the  decease  of  fid- 
ward  Thompson  the  trustee  was  to  sell  any 
part  of  the  property  then  remaining  unsold, 
and  to  distribute  the  net  proceeds  among 
the  persons  and  in  the  manner  and 
proportions  designated  in  the  last  will  of 
Ekiward  Thompson,  and,  in  default  of  such 
will,  among  the  persons  who  would  have  in- 
herited the  premises  if  Edward  had  died 
seised  of  the  same,  intestate.  The  effect  of 
the  oonveyanoe  was  to  put  a  large  estate  of 
an  insolvent  person  beyond  the  reach  of  his 
creditors.  Whether  they  would  ever  receive 
anything  from  it  was  made  dependent  upon 
the  action  of  the  grantee  under  the  trust, 
and  the  action  of  the  grantor  under  the 
power  of  appointment.  Unless  he  exercised 
the  power  of  appointment  in  favor  of  cred- 
itors, the  property  would  ail  go  upon  his 
death  to  his  heirs  at  law.  We  have  been  re- 
ferred to  no  case  in  which  it  is  held  that 
such  a  conveyance  is  valid  against  creditors. 
«  It  18  generally,  if  not  universally,  held  that 
freedom  from  moral  turpitude,  and  an  inno- 
cent and  honest  intention  to  accomplish  a 
good  object  in  the  disposition  of  the  prop- 
erty, axe  not  enough  to  relieve  a  transaction 
of  thia  kind  from  its  fraudulent  character, 
in  reference  to  its  effect  upon  the  legal 
rigbte  of  creditors.    Freetnah  v.  Pope,  L.  R. 

5  Ch.  538;  Smith  v.  Oherrill,  L.  R.  4  Eq. 
390-395,  3C  L.  J.  Ch.  N.  8.  738,  16  L.  T.  N. 
S.  517,  15  Week.  Rep.  919;  French  y.  French, 

6  De  6.  M.  &  6.  95,  25  L.  J.  Ch.  N.  S.  612, 
2  Jur.  N.  S.  169,  4  Week.  Rep.  139 ;  Taylor 
v.  Coenen,  L.  R.  1  Ch.  Div.  636,  34  L.  T.  N. 
S.  18.  In  the  case  first  cited,  Giffard,  L.  J., 
says:  *'But  where  the  settlement  is  volun- 
tary, then  the  intent  may  be  inferred  in  a 
variety  of  ways.  For  instance,  if,  after  de- 
ducting the  property  which  is  the  subject 
of  the  voluntary  settlement,  sufficient  avail- 
able aissets  are  not  left  for  the  payment  of 
the  settlor's  debts,  then  the  law  infers  in- 
tent; and  it  would  be  the  duty  of  a  judge, 
in  leaving  the  case  to  the  jury,  to  tell  the 
jury  that  they  must  presume  that  that  was 
the  intent.  Again,  if  at  the  date  of  the 
settlement  the  person  making  the  settle- 
ment was  not  in  a  portion  actually  to  pay 
his  creditors,  the  law  would  infer  that  he 
16  L.  R.  A. 


!  intended  by  making  the  voluntary  settle- 
ment to  defeat  and  delay  them."  In  Smith 
V.  Oherrill,  Vice  Chancellor  Malins  said: 
''If  a  person  makes  a  voluntary  settlement, 
and  is  at  the  time  indebted  to  the  extent  of 
insolvency,  .  .  .  that-  settlement  is 
void  as  against  creditors."  The  decisions  in 
the  Federal  and  state  courts  of  this  country 
are  to  the  same  effect.  Coolidge  v.  Melvin, 
42  N.  H.  610-631;  Freeman  v.  Burnham,  36 
Conn.  469  J  WiUon  v.  Howaer,  12  Pa.  109- 
117;  Kuhn  v.  Stone  field,  28  Md.  210,  92  Am. 
Dec.  681;  Stewart  v.  Rogers,  25  Iowa,  395, 
95  Am.  Dec.  794.  In  Fellows  v.  Smith,  40 
Mich.  689,  690,  Chief  Justice  Campbell  said: 
'X^pon  the  whole  case,  while  we  do  not  think 
any  fraud  was  intended,  yet  we  think 
the  conveyance  is  shown  to  have  been  with- 
out any  legal  consideration,  and  voluntary."" 
In  Craioford  v.  Kirkaey,  56  Ala.  282,  27  Am. 
Rep.  704,  this  language  is  found  in  the  opin- 
ion: "Such  disposition  is  constructively 
fraudulent  as  against  the  existing  debts  of 
the  grantor,  no  matter  how  innocent  or  meri- 
torious the  motive  with  which  it  was  made." 
In  14  Eng.&  Am.  Enc.  Law,  2d  ed.  p.  301,  the 
proposition  is  stated  in  this  way:  ''If  at  the 
time  of  the  voluntary  conveyance  the  donor 
is  insolvent,  the  deed  is  fraudulent,  and  evi- 
dence that  no  fraud  was  intended  cannot 
change  its  character."  In  the  note,  deci- 
sions from  the  English  and  Federal  courts 
and  from  the  courts  of  35  American  states 
are  cited  as  supporting  the  proposition. 

In  this  commonwealth,  while  in  dealing 
with  the  question  of  fraudulent  intent  as  a 
question  of  fact  more  liberality  has  been 
shown  to  grantors  than  in  many  jurisdic- 
tions, we  find  nothing  to  show  that  a  con* 
veyance  of  this  kind  may  be  held  valid  aa. 
against  creditors.  In  Kimball  v.  Thomp^ 
son,  4  Cush.  441-446,  50  Am.  Dec.  799,  Mr. 
Justice  Wilde  shows  that  a  conveyance  made 
with  intent  to  delay,  hinder,  or  defraud  any 
creditor  or  creditors  is  utterly  void,  not- 
withstanding  that  no  moral  turpitude  is  indi- 
cated. In  Marden  v.  Babcock,  2  Met.  99- 
104,  Chief  Justice  Shaw,  in  speaking  of  the 
intent,  says:  "If  the  grantor  was  in  debt 
at  the  time,  as  such  conveyance  must  neces- 
sarily tend  to  defeat  the  rights  of  creditors,, 
and  as  all  persons  are  presumed  to  contem- 
plate and  intend  the  natural  and  probable 
consequences  of  their  own  acts,  the  conclu- 
sion is  irresistible  that  such  conveyance  was 
intended  to  defeat  creditors,  and  is  there- 
fore fraudulent."  In  Norton  v.  Norton,  5 
Cush.  524-528,  this  is  the  language  of  the 
opinion:  "The  conveyance  of  property  by 
way  of  gift  by  one  deeply  in  debt,  if  there- 
by he  becomes  incapacitated  to  pay  his 
debts,  is  legally  fraudulent  as  to  his  cred- 
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itors;  and  if  in  the  present  case  such  should 
be  found  to  have  been  the  fact  as  to  the  cir- 
cumstances attending  this  conveyance,  it 
may  be  deemed,  in  law,  fraudulent,  though 
no  such  fraudul^it  intention  existed  in  the 
mind  of  the  grantor;  he  not  properly  consid- 
ering the  amount  of  his  ind^tedness  or  the 
extent  of  his  assets."  In  Winchester  v. 
Charier,  12  Allen,  606-609,  Chief  Justice 
Bigelow  refers  to  a  foundation  for  an  in- 
ference, as  distinguished  from  proof  of  an 
express  intent  to  defraud.  These  are  his 
words:  "Whenever,  therefore,  no  actual 
fraud  or  express  intent  to  hinder  and  delay 
creditors  is  proved^  it  is  necessary  to  show 
that  a  grantor  at  the  time  of  making  a  vol- 
untary conveyance,  was  indebted  beyond  his 
proper  means  of  payment  remaining  after 
the  conveyance,  in  order  to  lay  the  founda- 
tion for  the  inference  that  it  was  made  with 
a  fraudulent  design."  Chief  Justice  Morton, 
in  Cook  V.  Holhrook,  146  Mass.  66,  14  N.  E. 
943,  uses  this  language:  ''If  made  when  a 
person  is  deeply  indebted,  it  furnishes  prima 
facie  evidence  of  fraud;  but  this  may  be  re- 
butted or  controlled,  and  the  question  of 
fraud  is  not  one  of  law,  but  of  fact  for  the 
jury."  if  the  facts  proved  are  prima  facie 
evidence  of  fraud,  the  jury  should  be  in- 
structed to  return  a  verdict  accordingly,  un- 
less there  are  other  facts  which  control  the 
inference.  The  latest  case  in  this  court  is 
<Sfray  v.  Chase,  184  Mass.  444,  68  N.  E.  676, 
in  which  it  is  said  by  Mr.  Justice  Lathrop 
that  ''the  case  therefore  falls  within  the 
•ordinary  rule  that  one  who  is  deeply  in  debt, 
and  especially  when  he  is  insolvent,  and  who 
makes  a  voluntary  conveyance  which  takes 
property  away  from  bis  creditors,  is  pre- 
sumed to  intend  the  natural  eonsequenees 
•of  his  act,  which  is  to  hinder  and  delay  his 
creditors."  See  also  Bullard  v.  Briggs,  7 
Pick.  533-537,  19  Am.  Dec.  292;  Jaquith  v. 
Massaohtisetts  Baptist  Convention,  172 
Hass.  439,  52  N.  E.  544. 

The  question  whether  a  conveyance  was 
made  with  an  intent  to  hinder,  delay,  defeat, 
•or  defraud  creditors,  in  this  commonwealth, 
is  prinuirily  a  question  of  fact;  but  such 
facts  as  appear  in  this  case  are  prima  facie 
evidence  of  the  intent,  which,  uncontrolled, 
•calls  for  a  legal  inference  that  the  intent 
exists.  The  decision  of  the  question  in  a 
ease  of  this  kind  does  not  depend  upon  the 
existence  or  nonexistence  of  moral  turpitude 
•on  the  part  of  the  grantor,  but  upon  an  un- 
justifiable purpose  to  deprive  creditors  of 
their  legal  rights.  Nor  is  it  important  that 
this  should  be  the  primary,  active,  controlling 
purpose.  It  is  enough  if  it  is  one  of  the 
purposes  which  was  entertained,  either  di- 
rectly or  as  incidental  to  a  more  active  pur- 
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pose.  The  presumption  that  one  intends  thd 
natural  consequences  of  his  acts,  under 
known  conditions,  is  usually  the  controlling 
principle,  in  its  application  by  courts  and 
juries  to  such  cases. 

The  presiding  justice  found  that  the  par- 
ties acted  with  an  honest  intention,  and  that 
neither  Mr.  Thompson  nor  Mrs.  Thompson 
had  any  purpose  of  cheating  their  creditors. 
This  must  be  held  to  mean  that  they  thought 
their  act  was  morally  right,  and  that  they 
had  no  desire  or  active  purpose  ultimately 
to  leave  the  creditors  unpaid.  But  they  knew 
of  the  grantor's  insolvency,  of  which  the  at- 
torney who  made  the  papers  was  ignorant, 
and  they  knew  that  his  indebtedness  was 
very  large,  and  that  this  was  substantially 
all  of  his  property.  They  knew  that  this 
conveyance,  if  given  effect,  would  put  it  out 
of  the  power  of  any  creditor  to  appropriate 
any  of  this  property  to  the  payment  of  his 
debt.  The  further  finding  that  they  had  no 
"intention  or  purpose  of  hindering,  delay- 
ing, or  defrauding  any  creditor  of  Mr. 
Thompson,  but  the  purpose  was  to  preserve 
the  property  from  the  threatened  foreclosure 
for  those  interested  therein,"  taken  in  con- 
nection with  the  other  findings  of  fact,  must 
be  held  to  relate  to  the  active,  oontrolling^ 
motive  under  which  they  acted,  and  not  to 
an  intent  and  purpose  which  must  be  found 
incidentally  to  exist,  from  the  facts,  and 
from  the  inevitable  consequences  of  their 
act,  of  which  they  had  full  knowledge.  Thene  • 
facts  were  entirely  uncontrolled  by  any  other 
findings.  They  are  evidence  which,  in  law, 
points  to  a  necessary  conclusion  as  a  legal 
inference,  unless  they  are  met  by  controlling' 
facts.  We  are  of  opinion  that  they  show  a 
purpose  and  intention  which  were  legaUy 
fraudulent,  although  th^  are  not  aeeran- 
panied  by  moral  turpitude,  nor  the  desire 
or  intention  that  the  ultimate  result  shoold 
be  harmful  to  the  creditors.  The  deed  most 
be  set  aside  as  fraudulent. 

We  already  have  seen  that  this  would 
leave  the  widow  with  her  right  of  dower  nn- 
affected  by  the  release  which  she  exeeuted 
in  connection  with  her  husband's  deed.  But 
the  will  of  her  husband  cuts  off  her  right  of 
dower,  and,  having  accepted  its  provisions, 
she  cannot  now  have  her  dower  set  out  to  her. 
She  might  have  waived  its  provisions  and, 
if  she  had  done  so,  she  would  have  been  en- 
titled to  dower.  Pub.  Stat.  chap.  127, 
§1  18-20;  Barnard  v.  Fall  River  8a>v.  Bank, 
135  Mass.  326;  Dexter  v.  Codman,  148  Mass. 
421,  19  N.  E.  517. 

In  the  second  suit  the  entry  ignll  be,  hiU 
dismissed.  In  the  first  suit  there  totll  te 
a  decree  for  the  vlaintiff. 

So  ordered. 
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-Jsmes  A.  BAILEY,  Jr.,  Trustee  for  William 

Dillon,  Appt,, 

V. 

'       Ida  S.  DILLOl^. 
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"X.  A  hnsliand  and  \%'lfe  may*  In  con- 
templation of  n  separntlont  enter  In- 
to an  agreement,  through  the  Interyen- 
tion  of  a  trustee,  as  to  the  wife's  support, 
which,  during  the  continuance  of  the  separa* 
tlon,  the  husband  may  bare  specifically  en- 
forced if  it  is  fair  and  reasonable  and  free 
from  fraud  and  concealment. 

2.  A  man  '«Tho,  In  contemplation  of  a 
separation  from  his  iprlfe,  entered  into 
an  agreement  by  which  a  certain  amount 
was  placed  in  trust  for  her  support,  which, 
under  the  agreement,  was  all  that  she  was 
to  be  entitled  to,  cannot  maintain  through 
the  trustee  a  bill  in  equity  to  enjoin  her 
from  prosecuting  an  action  in  the  probate 
court  for  separate  support,  where  he  will  be 
able  to  avail  himself  as  fully  of  his  agreement 
in  that  court  as  he  could  in  a  court  of  equity. 

(June  24,  1904.) 

APPEAL  by  complainant  from  a  decree  of 
the  Supreme  Judicial  Court  for  Suffolk 
Coiinty  dismissing  a  bill  filed  to  restrain 
defendant  from  prosecuting  a  petition  for 
separate  support.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frftnk  W.  Kaaii,  for  appellant: 

The  agreement  is  valid. 

Page  v.  Trufant,  2  Mass.  159,  3  Am.  Dec. 
41;  Fox  T.  Davis,  113  Mass.  255,  18  Am. 
Rep.  476;  Alley  v.  Winn,  134  Mass.  77,  45 
Am.  Rep.  297;  Winn  v.  Sanford,  148  Mass. 
59,  1  L.  R.  A.  612,  18  N.  E.  677;  Grime  v. 
JBorden,  166  Mass.  198,  44  N.  E.  216. 

The  right  of  a  wife  to  bring  proceedings 
in  the  probate  court  for  her  support  was 
first  given  by  chapter  205  of  the  Acts  of  the 
legislature  of  1874.  It  is  in  the  nature  of  a 
property  right,  independent  of  the  marital 
jrelations,  and  applicable  to  cases  of  separa- 
tion and  to  cases  where  the  parties  are  liv- 
ing together. 

Barney  v.  Tourtellotle,  138  Mass.  106; 
Buoknam  v.  Bucknam,  176  Mass.  229,  49  L. 
R.  A.  735,  57  N.  E.  343. 

It  is  for  the  benefit  of  married  women 
that  such  an  agreement  as  this  should  be  en- 
ioroed.  The  main  purpose  of  the  agreement 
was  to  prevent  litigation,  and  make  a  final 
aettlement  of  the  defendant's  claims  without 
•delay,  expense,  or  risk  to  her.  It  is  against 
^onsdenoe  and  good  morals  for  her  to  break 
the  agreement.    The  agreement  constitutes 


an  equitable  defense  to  the  claim  for  sup» 
port  in  the  proceedings  in  the  probate  court, 
but  the  defendant's  premises  therein  con- 
tained run  to  this  plaintiff,  and  he  cannot 
be  made  a  part}'  to  those  proceedings.  Only 
the  person  to  whom  the  promise  is  made  can 
set'  up  the  agreement. 

Exchange  Bank  v.  Rice,  107  Mass.  37,  9 
Am.  Rep.  1;  Marston  v.  Bigelow,  150  Mass. 
45,  5  L.  R.  A.  43,  22  N.  E.  71;  Borden  v. 
Boardman,  157  Mass.  410,  32  N.  E.  469. 

Even  if  it  is  held  that  the  husband  has 
the  right  to  set  up  the  agreement  as  a  de- 
fense in  the  probate  court,  both  remedies 
are  open  to  him,  and  this  bill  may  be  main- 
tained. 

New  York,  N,  H.  d  H.  R.  Co,  v.  Martin, 
158  Mass.  313,  33  N.  E.  578;  First  Nat. 
Bank  v.  Hall,  170  Mass.  526,  49  N.  E.  917 ; 
Cook  v.  Richardson,  178  Mass.  125,  59  N. 
E.  675 ;  Ferguson  v.  Jackson,  180  Mass.  557, 
62  N.  E.  965. 

Mr.  Fraaols  S.  Hesseltine,  for  appel- 
lee: 

The  defense  of  this  alleged  agreement 
which  the  trustee  for  the  benefit  of  William 
Dillon  obtained  by  some  means  from  the 
wife  of  William  Dillon,  if  it  has  any  valid- 
ity, can  be  heard  and  determined  in  the  suit 
in  the  probate  court. 

Fuller  V.  Cadicell,  6  Allen,  503 ;  Payson  v. 
Lamson,  134  Mass.  593,  45  Am.  Rep.  348; 
Freeman  v.  Carpenter,  147  Mass.  23,  16  N. 
E.  714. 

The  agreement  by  which  a  separation  was 
purchased  by  the  husband,  and  a  release  to 
him  for  her  support  "for  all  time  here- 
after," is  illegal,  against  public  policy,  and 
void. 

2  Kent,  Com.  177 ;  Bi.  John  ▼.  Si.  John,  11 
Ves.  Jr.  531;  WorraW  v.  Jacob,  3  Meriv. 
268;  Beach  ▼.  Beach,  2  Hill,  260,  38  Am. 
Dec.  684. 

Mortoa,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  here  on  appeal  by  the 
plaintiff  from  a  decree  sustaining  the  de- 
fendant's demurrer  and  dismissing  the  bill. 
The  bill  is  brought  by  the  plaintiff  on  be- 
half of  and  for  the  benefit  of  one  William 
Dillon,  husband  of  the  defendant,  to  enforce 
a  separation  agreement  entered  into  between 
the  defendant  and  her  husband  through  the 
intervention  of  the  plaintiff  as  trustee.  The 
agreement  is  dated  July  30,  1903,  and,  after 
reciting  that  the  defendant  has  left  her  hus- 
band without  his  consent,  and  threatens  pro- 
ceedings for  her  support,  and  that,  to  avoid 


Note. — ^As  to  validity  of  separation  agree- 
ment ketween  husband  and  wife*  including 
agi«eements  as  to  property  rights,  see  also,  In 
this  series,  Winn  v.  Sanford,  1  L.  R.  A.  512, 
and  nofc;  Clark  r.  Fosdlck,  6  L.  R.  A.  182. 
66  L.  R.  A* 


and  note;  Galusha  v.  Galusha,  6  L.  R.  A.  487. 
and  note;  Blank  v.  Nohl,  18  L.  R.  A.  350 ;  Hen- 
derson V.  Henderson,  48  L.  R.  A.  766;  Baum 
Y.  Baum,  5.S  T..  R.  A.  660 ;  and  Foote  v.  Nicker- 
son,  54  L.  R.  A.  564. 
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such  proceedings  and  make  full  and  final 
provision  for  her  bupport,  the  said  William 
iias  placed  in  the  plaintiff's  hands  the  sum 
of  $500,  and  two  promissory  notes,  of  $250 
each,  which  are  to  be  collected,  and,  with 
the  $500,  paid  over  to  the  defendant,  pro- 
vides, evidently  in  consideration  of  the  pay- 
ment thus  to  be  made,  that  the  defendant 
will  not,  amongst  other  things,  make  any 
further  claim  on  him  for  support.  The  bill 
alleges  that  the  plaintiff  has  paid  over  to 
the  defendant  the  $500,  and  that  he  and  the 
said  William  have  fully  performed  all  things 
in  said  agreement  contained  to  be  by  them 
performed,  but  that  the  defendant,  in  viola- 
tion of  her  agreement,  has  instituted  pro- 
ceedings in  the  probate  court  for  the  county 
of  Suffolk  to  compel  the  defendant  to  con- 
tribute further  to  her  support.  The  grounds 
of  demurrer  are  that  the  bill  does  not  state  a 
case  for  eqiiitable  relief,  and  that  the  mat- 
ter can  and  should  be  heard  and  determined 
in  the  probate  court.  Copies  of  the  agree- 
ment and  of  the  petition  filed  by  the  defend- 
ant in  the  probate  court  are  annexed  to  the 
bill.  The  latter  implies  that  a  separation 
took  place,  and  alleges,  in  substance, 
amongst  other  things,  an  offer  to  return. 
Hie  bill  does  not  set  out  the  eircumstanoes 
under  which  the  agreement  was  entered  in- 
to, or  that  a  separation  had  taken  place,  or 
that  the  agreement  was  made  in  contempla- 
tion of  an  immediate  separation  whidi  took 
place  and  still  continues,  and  it  does  not 
deny  the  allegation  in  the  defendant's  peti- 
tion to  the  probate  court  of  an  offer  to  re- 
turn. But  if  such  allegations  are.  necessary 
in  order  to  enable  him  to  maintain  it^  the 
plaintiff,  although  an  opportunity  was  giv- 
en him  to  amend  his  bill,  and  he  did  not  do 
so,  now  desires  on  opportunity  to  amend  the 
bill  by  alleging  that  the  agreement  was 
made  in  contemplation  of  an  immediate  sep- 
aration, and  that  such  separation  took  place 
and  still  oontinues,  and  by  denying  that 
there  has  been  an  offer  to  return.  We  as- 
sume that  such  amendments  would  be  al- 
lowed, and  therefore  proceed  to  deal  with 
the  cose  as  if  the  bill  had  been  thus 
amended,  though,  from  the  statement  in  the 
agreement  that  the  defendant  had  left  her 
husband  without  his  consent,  it  might,  per- 
haps, be  fairly  inferred  that  they  were  liv- 
ing separate  and  apart  at  the  time  when  the 
agreement  was  entered  into,  and  that  the 
separation  still  continues. 

The  defendant  contends  that  the  agree- 
ment is  against  public  policy  and  void.  But 
similar  agreements  have  often  been  upheld 
and  enforced,  and  it  is  too  late  now  to  ques- 
tion their  validity.  Page  v.  Trufani,  2 
]kfas8.  159,  3  Am.  Dec.  41 ;  Fox  v.  Davis,  113 
Mass.  255,  18  Am.  Rep.  476;  Alley  v.  Winn, 
134  Mass.  77,  45  Am.  Rep.  297;  Winn  v. 
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Sanfoi^  148  Mass.  39,  1  L.  R,  A.  612,  15 
X.  E.  677;  Grime  v.  Borden,  166  Mass.  198, 
44  X.  E.  216;  Walker  v.  Walker,  9  Wall. 
743,  19  L.  ed.  814;  Galnsha  v.  Oalusha,  IIG 
X.  Y.  635,  6  L.  R.  A.  487,  15  Am.  St.  Rep. 
453,  22  X.  E.  1114;  Wilson  v.  Wilson,  1  H. 
L.  Cas.  538;  Gibbs  v.  Harding,  L.  R.  8  Eq. 
490;  Wilson  v.  Mush€tt,3  Bam.  &  Ad.  743. 
The  defendant  was  not  obliged  to  enter  int» 
the  agreement.  If  the  facts  warranted  her 
in  so  doing,  she  oould  have  filed  a  libel  for 
divorce,  or  brought  a  petition  for  separate 
supp<Hrt,  as  she  has  now  done;  but  she  did 
not  do  either.  Instead,  she  entered  into  the 
agreement  in  question.  She  did  this  freely 
and  voluntarily,  for  aught  that  appears: 
and  we  see  no  reason  why,  as  a  matter  of 
public  policy,  she  should  not  be  bound  by  it,, 
if  otherwise  valid,  so  long,  at  least,  as  the 
separation  continues.  What  circumstances,, 
if  any,  will  absolve  her  from  the  obligations 
of  the  contract,  is  not  before  us,  and  need 
not  ngw  be  considered.  Neither  do  we  see 
any  valid  reason  why,  if  the  husband  and 
the  trustee  have  done  all  that  they  were  to 
do  under  the  agreement,  and  the  separation 
still  continues,  the  husband  is  not  entitled,, 
in  equity,  to  have  it  specifically  performed 
by  the  defendant,  and  to  have  her  enjoined 
from  prosecuting  her  petition  in  the  probate- 
court,  if  he  cannot  avail  himself  of  the 
agreement  as  fully  and  effectiially  in  the 
proceedings  that  have  been  instituted  by  her 
in  that  court  as  in  a  suit  brought  by  him  to 
enforce  its  spedfio  performance.  There  ia 
nothing  in  the  nature  of  the  contract  or  in 
the  relations  of  the  parties  inconsistent 
with  such  relief.  In  the  leading  case  of 
Wilson  V.  Wilson  (1848)  1  H.  L.  Cas.  538,. 
the  husband  was  compelled  to  specifically 
perform  the  agreement  by  executing  it,, 
which  he  had  refused  to  do,  and  was  re- 
strained from  causing  the  suit  which  his- 
wife  had  instituted  in  the  ecclesiastical 
court  for  a  nullity  oi  the  marriage  to  be- 
prosecuted  by  her.  See  also  Hunt  v.  Hunt 
(1862)  4  De  G.  F.  &  J.  221.  In  WiUiama- 
V.  Baily,  L.  R.  2  Eq.  731,  734,  it  is  said  that 
deeds  of  separation  are  perfectly  valid,  and 
can  be  enforced  against  the  wife.  And  iik 
Besani  v.  Wood,  L.  R.  12  Ch.  Div.  605,  att 
injunction  was  issued,  restraining  the  wife 
from  suing  for  a  restitution  of  conjugal 
rights.  Such  contracts  do  not  stand,  how- 
ever, upon  the  same  footing  in  all  respects- 
as  ordinaiy  contracts;  and  courts  of  equity 
will  not  enforce  them,  especially  against  the 
wife,  unless  they  are  free  from  fraud  and 
coercion,  and  are  fair  and  reasonable.  fle»i- 
dricks  v.  Isaacs.  117  X.  Y.  411,  6  L.  R.  A. 
569,  15  Am.  St.  Rep.  524,  22  X.  E.  1029: 
Hungerford  v.  Hungerford,  161  X.  Y,  65<>,. 
56  X.  E.  117;  Duiton  v.  Dutton,  30  Ind.. 
452;    Stciizer   v.    Sicitzer,   20    Gratt.    514;. 
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Randall  ▼.  Randall,  37  Mich.  503;  Daniels 
V.  Daniela,  9  Colo.  133,  10  Pac.  657:  1 
Bishop,  Marr.  Div.  &  Sep.  §  1280.  But  the 
probate  courts  are  not  courts  of  general 
equity  jurisdiction.  They  have  equity  juris- 
diction only  in  those  cases  where  it  is  ex- 
pressly conferred  upon  them,  and  except  in 
such  cases  their  rules  of  evidence  and  of 
property  are  the  same  as  those  which  govern 
•courts  of  common  law.  Sullinga  v.  Rich- 
mtmd,  5  Allen,  189,  192,  81  Am.  Dec.  742. 
Neither  does  the  statute  in  regard  to  equita- 
l)Ie  defenses  apply  to  probate  courts.  Rev. 
Xaws,  chap.  173,  §|  28,  32.  It  is,  however, 
expressly  provided  that  in  reference  to  peti- 
tions of  married  women  for  separate  sup- 
port "the  provisions  of  §§  14,  29,  and  31  of 
•chapter  152  shall  apply  ...  so  far  as 
appropriate."  Rev.  Laws,  chap.  153,  S  35. 
Section  29,  above  referred  to,  provides,  in 
reference  to  matters  of  divorce,  that  "the 
superior  court  may,  if  the  course  of  pro- 
ceedings is  not  specially  prescribed,  hear  and 
determine  all  matters  coming  within  the 
provisions  of  this  chapter  according  to  the 
course  of  proceedings  in  ecclesiastical  courts 
or  in  courts  of  equity."  According  to  this, 
the  probate  courts  have  full  equity  powers 
in  regard  to  petitions  for  separate  support; 
and  we  think,  therefore,  that  the  plaintiff 
«an  avail  himself  of  the  agreement  as  fully 
and  effectually  in  the  proceedings  in  the 
probate  court  as  he  could  in  this,  and  that 
the  remedy  thus  afforded  is  adequate  and 
complete.  In  Silverman  v.  Silverman,  140 
Mass.  560,  5  N.  E.  039,  it  was  held  that  an 
Agreement  between  the  husband  and  the 
wife  whereby  she  released  him  from  all 
claim  for  her  support  was  not  a  bar  to  a  pe- 
tition by  her  under  Pub.  Stat.  1882,  chap. 
147,  9  33.  But  this  was  on  the  ground  that 
the  contract,  having  been  entered  into  di- 
rectly between  the  husband  and  wife,  was 
void.  In.  the  present  case  the  agreement 
was  between  the  wife  and  a  trustee.  In 
SuUvngs  v.  Richmond,  supra,  it  was  held 
that  an  antenuptial  contract  did  not  op- 
erate as  a  bar  to  a  claim  by  the  widow  in 
the  probate  court  to  a  distributive  share  of 
her  husband's  estate.  This  wa«  on  the 
ground  that  the  remedy  of  those  claiming 
imder  the  contract  was  in  equity,  and  the 
probate  court  had  no  power  to  enforce  the 
contract, — an  objection  which,  as  we  have 
seen,  does  not  apply  to  proceedings  insti- 
tuted by  the  wife  in  the  probate  court  for 
a  separate  support.  It  is  plain  that,  not- 
withstanding the  agreement  is  between  the 
wife  and  the  trustee,  the  plaintiff  can  avail 
himself  of  it  in  defense  of  the  proceedings 
in  the  probate  court.  Alley  v.  Winn,  134 
Mass.  77,  45  Am.  Rep.  297.  And  if  the 
agreement  was  understandingly  entered  into 
by  her,  and  is  free  from  fraud  and  coercion, 
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and  is  fair  and  reasonable,  and  the 'parties 
are  still  living  separate  and  apart,  we  do 
not  see  why  it  should  not  operate  as  a  bar 
to  the  proceedings  instituted  by  her  in  the 
probate  court.  See  Squires  v.  Squires,  53 
Vt.  208,  38  Am.  Rep.  668.  What  the  effect 
of  a  bona  fide  offer  to  return  on  her  part 
would  be  is  not  before  us^  and  is  not  neces- 
sary now  to  consider. 

Decree  dismissing  hill  affirmed. 


Patrick  H.  KELLY 

V, 

City  of  BOSTON,  Appt. 
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Tnat  a  portion  of  a  city  balldlniff  la  de- 
voted to  the  Itovstiiff  of  several  off 
tlfte  executive  departments  of  the 
city,  such  as  the  water  department,  col- 
lector, and  street  superintendent,  which  col- 
lect money  for  the  city,  does  not  take  it  out 
of  the  rale  that  the  municipality  is  not  liable 
for  the  negligence  of  those  to  whom  are  In- 
trusted the  care  and  custody  of  buildings 
used  exclusively  for  the  performance  of  du- 
ties Imposed  upon  the  municipality  by  stat- 

Ut6w 

(June  22,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injury  to  plaintiff's  prop- 
erty through  the  alleged  negligence  of  de- 
fendant's employees.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Philip  Nichols,  for  appellant: 

A  municipal  corporation,  being  merely  a 
political  subdivision  of  the  state,  is  not 
ordinarily  responsible  for  the  negligence  of 
persons  in  its  employment. 

Riddle  v.  Locks  d  Canals,  7  Mass.  169,  5 
Am.  Dec.  35;  Hafford  v.  New  Bedford,  16 
Gray,  297;  Hill  v.  Boston,  122  Mass.  344, 
23  Am.  Rep.  332;  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  289. 

The  fact  that  the  city  or  town  acted  vol- 
untarily is  no  ground  for  holding  it  liable. 

Fisher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  196;  Tindley  v.  Salem,  137  Mass.  171, 
50  Atw.  Rep.  289;  Benton  v.  City  Hospital, 
140  Mass.  13,  54  Am.  Rep.  436,  1  N.  E.  836; 
CwT€tn  V.  Boston,  151  Mass.  505,  8  L.  R.  A. 
243,  21  Am.  St.  Rep.  465,  24  N.  E.  781; 

NOTi. — As  to  liability  of  city  for  negligence 
In  respect  to  public  buildings,  see  also,  in  this 
series.  Snider  v.  St  Paul,  18  L.  R.  A.  151 : 
Barron  v.  Detroit,  19  L.  R.  A.  452 ;  Shields  v. 
Durham,  36  L.  R.  A.  293;  Long  v.  Elberton, 
46  L.  R.  A.  428;  Gray  v.  Griffin,  61  L.  R.  A. 
1.31 ;  Little  v.  Holyoke.  52  L>.  R.  A.  417 ;  and 
Fox  V.  Philadelphia,  65  L.  R.  A.  214. 
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McManus  v.  Weston,  164  Mass.  263,  31  L. 
R.  A.  174,  41  N.  E.  301 ;  Mahoney  v.  Boston, 
171  Mass.  427,  50  N.  E.  939. 

The  fact  that  the  superintendent  of  public 
buildings  was  appointed  by  the  mayor  does 
not  make  him  in  any  sense  a  private  agent 
of  the  city. 

Fisher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  196;  Haskell  v.  New  Bedford,  108 
Mass.  208;  Hennessey  v.  New  Bedford,  153 
Mass.  260,  26  N.  E.  999. 

The  superintendent  of  streets  is  a  public 
officer. 

Prince  v.  Lynn,  149  Mass.  193,  21  X.  £. 
296;  Hennessey  v.  New  Bedford,  153  Mass. 
260,  26  N.  E.  999;  McCann  v.  Waltham, 
163  Mass.  344,  40  N.  E.  20;  Jensen  v.  Wal- 
tham, 166  Mass.  344,  44  N.  E.  339 ;  Taggart 
V.  Fall  River,  170  Mass.  325,  49  N.  E.  622 ; 
Murphy  v.  Needham,  176  Mass.  422,  57  N. 
£.  689. 

The  city  collector  is  also  a  public  officer. 

Rossire  v.  Boston,  4  Allen,  57 ;  Dunhar  v. 
Boston,  112  Mass.  75;  Alger  v.  Boston,  119 
Mass.  77. 

For  negligence  in  the  management  of  its 
city  hall  a  city  is  not  liable. 

Eastman  v.  Meredith,  36  N.  H.  284,  72 
Am.  Dec.  302;  Oliver  v.  Worcester,  102 
Mass.  497,  3  Am.  Rep.  485 ;  Warden  v.  New 
Bedford,  131  Mass.  23,  41  Am.  Rep.  185. 

Incidental  private  gain  is  not  enough  to 
make  a  city  liable  for  negligence. 

Benton  v.  City  Hospital,  140  Mass.  13,  54 
Am.  Rep.  436,  1  N.  E.  836;  Curran  v.  Bos- 
ton, 151  Mass.  505,  8  L.  R.  A.  243,  21  Am. 
St.  Rep.  465,  24  N.  E.  781;  McCann  v.  Wal- 
iham,  163  Mass,  344,  40  N.  E.  20;  Taggart 
V.  Fall  River,  170  Mass.  325,  49  N.  E.  622 ; 
Mahoney  v.  Boston,  171  Mass.  427,  60  N.  E. 
939 ;  Murphy  v.  Needham,  176  Mass.  422,  57 
N.  E.  689. 

It  plaintiff  could  not  recover  for  personal 
injuries,  the  facts  that  in  this  case  prop- 
erty was  injured,  and  that  the  injury  was 
the  result  of  misfeasance,  and  took  place 
outside  the  limits  of  the  city's  premises,  do 
not  alter  the  law. 

Waldron  v.  Haverhill,  143  Mass.  683,  10 
X.  E.  481;  Clark  v.  Boston,  146  Mass.  43, 
14  N.  E.  795;  Howard  v.  Worcester,  153 
Mass.  426,  12  L.  R.  A.  160,  25  Am.  St.  Rep. 
651,  27  N.  E.  11. 

Mr.  Patrick  H.  Kelly,  in  propria  per- 
sona : 

The  prosecution  by  the  defendant  of  the 
business  of  supplying  water  to  the  inhab- 
itants of  Boston,  and  installing  the  said  de- 
partment in  the  city  hall  building;  com- 
pelling all  people  to  go  to  the  said  building 
to  pay  the  defendant  money  due  it  for  sew- 
er assessments  and  water  bills;  and  placing 
the  office  of  superintendent  of  ferries  and 
sewers  in  said  city  hall  buildimr. — each  R'>b- 
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jects  the  defendant  to  the  same  rules  of  law 
as  would  go\'ern  its  ownership  by  a  private 
individual. 

Merrimack  River  8av,  Bank  v.  Loicitl, 
152  Mass.  556,  10  L.  R.  A.  122,  26  N.  E.  97 : 
Stock  V.  Boston,  149  Mass.  410,  14  Am.  SL 
Rep.  430,  21  N.  E.  871 ;  Curtis  v.  Kiley,  153 
Mass.  123,  26  N.  E.  421 ;  Hixon  v.  LoicelL 
13  Gray,  59. 

When  property  is  used  by  a  town  princi- 
pally for  public  purposes  under  the  author- 
ity of  the  law,  but  incidentally  and  in  part 
for  profit,  the  town  is  liable  for  negligence 
in  the  management  of  it. 

Neff  V.  Wellesley,  148  Mass.  487,  2  L.  R. 
A.  500,  20  N.  E.  111. 

It  was  no  part  of  the  duty  of  the  super- 
intendent of  buildings  to  remove  snow  from 
the  roof  of  the  city  hall  building,  or  any 
other  building;  so  that  if  he,  with  men  em- 
ployed by  him,  had  charge  of  the  work  at 
the  time,  the  defendant  would  be  still  liable^ 
as  he  acted  as  its  agent. 

Hawks  V.  Charlemont,  107  Mass.  414; 
Deane  v.  Randolph,  132  Mass.  475 :  Bates  v. 
Westborough,  151  Mass.  183,  7  L.  R.  A.  156* 
23  N.  E.  1070. 

lAthrop,  J.,  delivered  the  opinion  of  the 
court: 

It  is  familiar  law  that,  if  the  city  hall 
was  used  exclusively  for  the  perfonnance  of 
duties  imposed  upon  the  defendant  by  stat- 
ute, this  would  exempt  the  city  from  liabil- 
ity for  the  negligence  of  those  to  whom  the 
care  and  custody  of  the  building  were  in- 
trusted; and  plaintiff  seeks  to  hold  the  de- 
fendant liable  principally  upon  the  ground 
that  a  poi*tion  of  the  building  was  occupied 
by  the  water  department,  the  city  collect  or. 
and  the  superintendent  of  streets,  who  has 
charge  of  several  divisions,  including  the 
ferry  division  and  the  sewer  division.  The 
agreed  facts  state  that  the  city  hall  wn^ 
erected  under  authority  of  the  General  Stat- 
utes, and  belongs  to  the  defendant;  that  it 
is  used  for  the  meetings  of  the  city  council » 
and  for  offices  of  the  various  municipal  de- 
partments. The  agreed  facts  further  state 
that  none  of  the  above-named  departments — 
meaning  the  water  department  and  those 
mentioned  in  connection  therewith — pay  any 
rent  for  the  use  of  their  rooms  in  the  city 
hall.  The  argument  for  the  plaintiff  is  that, 
because  of  this  occupation  by  several  depart- 
ments whidi  collect  money  for  the  city,  the 
defendant  is  liable,  as  any  private  person. 
But  no  case  has  gone  to  this  extent.  All  of 
the  departments  mentioned  are  strictly  mu- 
nicipal departments  of  the  city,  and  must  be 
housed  by  the  city.  The  only  cases  in  which 
a  city  has  been  held  liable  on  account  of  the 
occupation  of  a  city  hall  is  where  it  lets  a 
substantial  portion  of  it  for  hire,  and  a  per- 
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son  invited  to  a  private  entertainment  is  in- 
jured by  a  defect  therein.  Oliver  v.  Wor- 
ceBter,  102  Mass.  489,  3  Am.  Rep.  485; 
Warden  v.  If ew  Bedford,  131  Mass.  23,  41 
Am.  Rep.  185;  Little  v.  Holyoke,  177  Mass. 
114,  52  I*.  R.  A.  417,  68  N.  E.  170.  This  is 
not  so  in  the  case  before  us. 

It  is  not  a  correct  proposition  of  law  that, 
because  a  city  derives  some  incidental  gain 
and  advantage  from  the  use  of  a  public 
building,  the  city  is  therefore  responsible. 
Hius,  in  Curran  v.  Boston,  151  Mass.  505, 
8  L.  R.  A.  243,  21  Am.  St.  Rep.  465,  24  N. 
£.  781,  it  was  held  that  the  defendant  was 
not  liable  for  personal  injuries  occasioned  to 
an  inmate  of  its  house  of  industry  by  the 
n^ligence  of  the  officers  and  servants  em- 
ployed by  the  board  of  public  institutions  to 
administer  its  affairs,  although  at  the  time 
sudi  inmate  was  engaged  in  labor  from 
which  the  city  derived  a  profit.  And  in  Mo- 
Cann  v.  Waltham,  163  Mass.  344,  40  N.  E. 
20,  the  defendant  was  held  not  to  be  liable 
for  the  negligence  of  its  superintendent  of 
streets,  though  the  dty  derived  some  benefit. 
See  also  Taggart  v.  Fall  River,  170  Mass. 
325,  49  N.  E.  622;  Mahoney  v.  Boston,  171 
Mass.  427,  50  N.  E.  939;  Murphy  v.  Need- 
ham,  176  Mass.  422,  57  N.  E.  689. 


It  is  true  that  a  city  has  been  held  liable 
for  the  negligent  acts  of  an  employee  of  the 
water  department,  whereby  a  person  who 
has  a  contract  with  the  city  to  supply  water 
to  him  is  injured ;  but  this  is  because  of  the- 
contract  to  supply  water,  and  for  no  other 
reason.  Stock  v.  Boston,  149  Mass.  410,  14 
Am.  St.  Rep.  430,  21  N.  E.  871;  Merrimacfc 
River  8av.  Bhnk  v.  Lotcell,  152  Mass.  556, 
560,  10  L.  R.  A.  122,  26  N.  E.  97.  But  it  by 
no  means  follows  that,  because  the  city  hall 
is  in  part  occupied  by  the  water  department, 
the  city  is  liable  in  this  case.  The  same  re- 
marks apply  to  the  sewer  department  and 
the  other  departments  mentioned. 

It  is  not  o(mtended  that  the  city  hall  is 
not  a  municipal  building  because  it  was 
built  under  a  statute  which  allowed  the  city 
to  build  it>  rather  than  under  a  compulsory 
statute.  Kor  could  it  be  so  contended  since- 
the  case  of  Tindley  v.  Salem,  137  Mass.  171, 
50  Am.  Rep.  289.  See  also  Fisher  v.  Bos- 
ton, 104  Mass.  87,  6  Am.  Rep.  196;  Benton 
V.  City  Hospital,  140  Mass.  13,  54  Am.  Rep. 
436,  1  N.  E.  836;  McCann  v.  Waltham,  163^^ 
Mass.  344,  40  N.  E.  20;  Taggart  v.  Fait 
River,  170  Mass.  325,  49  N.  E.  622;  Murphy- 
V.  Needham,  176  Mass.  422,  57  K.  E.  689. 

Judgment  for  the  defendant. 
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1.  ClAlmlBff  the  rlsht  to  ii«e  m  way  to 

which  elaimaut  has  a  right  as  a  way  of  ne- 
cessity is  not  adverse,  so  as  to  ripen  into  a 
prescriptive  right  which  will  survive  the  ne- 
cessity. 

2.  Contlniaed  use  of  a  rlsltt  of  way 
which  originated  in  necessity  after  the  neces- 
alty  has  ceased  does  not  become  adverse  un- 
til notice  of  the  adverse  claim  is  broagbt 
home  to  the  owner  of  the  servient  estate. 

8.  The  ovmer  of  the  servient  estate 
e«aBOt  he  presamed  to  know  that  a 
contlnned  use  of  a  way  originating  in  neces- 
sity after  the  necessity  has  ceased  is  claimed 
to  be  adverse,  where  he  has  no  notice  of  the 
circumstances  which  have  terminated  the 
necessity. 

4.    Adverse    title    to    a    risi^t    of    vray 


vrhich  ortstnated  in  necessity  ean- 
not  he  founded  on  the  doctrine  of 
constmctive  notice)  that  is,  that  the 
owner  of  the  servient  estate  should  have 
Icnown  that  the  claim  to  its  use  had  become 
adverse,  if  he  did  not  in  fact  have  sucli> 
knowledge. 
5.  A  srantee  of  property  vrhich  is  snh-^ 
Ject  to  a  T^ay  of  necessity  is  not 
chargeable  with  constructive  notice  of  claims 
to  such  way  by  prescription  In  the  recorda 
of  subsequent  grants  from  his  grantor. 

(May  31,  1904.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Washtenaw  Coun- 
ty in  favor  of  complainant  in  a  suit  to  en- 
join the  alleged  wrongful  closing  of  a  right, 
of  way.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  L.  Smith,  with  Messrs. 
A.  J.  Sairyer  A  Son,  for  appellant: 

A  way  of  necessity  never  ripens  into  title 
by  prescription. 


NOTB. — For  a  case  in  this  series  holding  that 
a  way  of  necessity  is  founded  on  an  implied 
grant,  see  Ellis  v.  Blue  Mountain  Forest  Asso. 
42  U  R.  A.  570. 

As  to  right  of  way  of  necessity  generally, 
see  note  to  Logan  v.  Stogdale,  8  L.  R.  A.  58 ; 
Kingsley  v.  Gonidsboro  Land  Improv.  Co.  25 
66  }j,  R.  A. 


L.  R.  A.  502 ;  and  Ritchey  v.  Welsh,  40  L.  R. 
A.  105. 

For  a  case  holdlug  that  a  prescriptive  right 
to  cross  land  o^  another  cannot  be  obtained" 
where  the  right  to  cross  has  ^»een  exercised' 
with  the  permission  of  the  owner,  see  Atchison,. 
T.  &  S.  F.  R.  Co.  V.  Conion,  53  L.  R.  A.  781. 
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Washb.  Easements  &  Servitudes,  4th  ed. 
^235;  22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.' 
1 193 ;  Schrimper  v.  Chicago,  M.  d  8t.  P.  ii. 
Co.  115  Iowa,  35,  82  N.  W.  916;  Paldi  v. 
Paldi,  84  Mich.  346,  47  N.  W.  610. 

Mere  use  of  a  private  way  over  lands  of 
another,  with  his  knowledge  and  acquies- 
cence, is  not  adverse,  unless  it  be  under  a 
•claim  of  right,  and  will  not* ripen  into  a 
title. 

Hill  V.  Hagaman,  84  Ind.  287. 

No  use  of  an  easement  enjoyed  by  license 
or  permission  can  form  part  of  the  prescrip- 
tive period. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1198. 

Messrs.  Jasper  C.  Gates  and  Fraak  E. 
■Jones,  for  appellee: 

From  May  25,  1882,  we  and  those  under 
whom  we  claim  have  been  oontinuously  us- 
ing this  crossing  adversely  to  defendant  and 
under  claim  and  color  of  title.  On  the  26th 
•day  of  May,  1882,  Kling  &  Weber  conveyed 
the  whole  of  the  property,  including  the  50- 
foot  strip,  which  had  been,  four  years  be- 
fore, transferred  to  the  railroad  company. 
It  will  be  remembered  that  this  deed,  which 
l>ears  date  August  5th,  1882,  is  a  conveyance 
from  their  grantee  of  the  property,  distinct- 
ly reserving  the  right  of  way  18  feet  wide 
iicross  the  property  conveyed,  from  the  rail- 
road tracks  to  First  street.  The  giving  of 
this  deed  was  a  distinct  and  unequivocal  no- 
tice to  all  the  world  that  the  grantor  was 
claiming  a  right  to  use  the  crossing  at  this 
point. 

5  Am.  &  Eng.  Enc.  Law,  pp.  464,  465; 
John  Spry  Lumber  Co,  v.  The  C,  H,  Green, 
76  Mich.  330,  43  N.  W.  676;  Wettlaufer  v. 
Ames  (Mich.)  10  Det.  L.  K.  160,  94  N.  W. 
•950. 

The  possession  or  use  of  any  kind  of  real 
property  is  constructive  notice  to  the  whole 
world  c^  the  paper  title  under  which  posses- 
sion or  use  is  enjoyed. 

Hommel  v.  Devinney,  39  Mch.  622;  Allen 
V.  Cadwell,  55  Mich.  8,  20  N.  W.  692;  Miner 
T.  Wilson,  107  Mich.  57,  64  N.  W.  874. 

The  record  of  these  deeds,  coupled  with 
-our  possession  of  the  property,  and  our  us- 
ing this  right  of  way  under  (hem,  is  not 
only  notice  to  the  defendant,  but  to  all  the 
world,  of  the  contents  of  these  deeds,  and 
all  the  rights  which  we  were  claiming  and 
exercising  under  them. 

Smith  V.  Osage,  80  Iowa,  84,  8  L.  R.  A. 
633,  45  N.  W.  404;  McCann  v.  Welch,  106 
Wis.  142,  81  N.  W.  996;  Pugh  v.  SchindUr, 
127  Mich.  191,  86  N.  W.  615, 

In  1883  we  publicly  proclaimed  our  rights 
in  this  regard,  and  drove  vehicles  of  all 
kinds,  farmers'  wagons,  and  railroad  cars 
away  from  this  crossing,  and  for  months 
<;arried  on  a  controversy  which  was  little  I 
short  of  a  war  with  defendant's  own  ai^ent 
m  L.  R.  A. 


over  this  right  to  the  exclusive  use  of  this 
crossing,  and  at  last  victoriously  drove  that 
agent  from  the  field.  Under  such  circum- 
stances, it  is  well  settled  that  the  use  of  a 
way  for  the  statutory  period  will  give  a  per- 
fect title  to  that  way. 

Barnes  v.  Haynes,  13  Gray,  188,  74  Am. 
Dec.  629;  BlaJce  v.  Everett,  1  Allen,  248; 
Rohinson  v.  Thrailkill,  110  Ind.  117,  10  N. 
E.  647. 

Use  of  a  way  of  necessity  may  be  regard- 
ed as  adverse  rather  than  permissive. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1199 ; 
French  v.  Smith,  40  N.  J.  Eq.  361,  3  Atl. 
130;  Benedict  v.  Johnson,  19  Ky.  L.  Rep. 
937,  42  S.  W.  335;  Plitt  v.  Cox,  43  Pa.  486; 
MiUer  v.  Charlock,  8  Barb.  153. 

A  right  of  way  over  the  railroad  com- 
pany's tracks  will  be  obtained  by  prescrip- 
tion under  such  facts  as  appear  in  the  pres- 
ent case. 

3  Elliott,  Railroads,  §  1140;  Fisher  t. 
New  York  d  2f.  E,  R,  Co.  135  Mass.  107; 
Gay  Y.  Boston  d  A.  R.  Co.  141  Mass.  407,  6 
N.  E.  236;  Turner  v.  FitcKburg  R.  Co.  146 
Mass.  433,  14  N.  E.  627 ;  Fitchhurg  R.  Vo. 
y.  Frost,  147  Mass.  118,  16  N.  E.  773; 
Prince  v.  New  York  C.  d  H.  R.  R.  Co.  38 
N.  Y.  S.  R.  793,  14  N.  Y.  Supp.  817;  Wetls 
V.  Northern  R.  Co.  14  Ont.  Rep.  695;  Hardy 
Y.  Alabama  d  V.  R.  Co.  73  Miss.  719,  19  So. 
661. 

Having  proved  our  property  rights,  we 
are  entitled  to  an  injunction  to  protect  the 
same. 

Pom.  Eq.  Jur.  357;  Hall  v.  Nester,  122 
Mich.  144,  80  N.  W.  982;  Manning 
y.  Port  Reading  R.  Co.  54  N.  J.  Eq. 
46,  33  Atl.  802;  Ives  v.  Edison,  124 
Mich.  410,  60  L.  R.  A.  134,  83  Am.  St.  Rep. 
329,  83  N.  W.  120;  Nye  v.  Clark,  66  Mich. 
699,  22  N.  W,  57;  Lathrop  v.  Eisner,  93 
Mich.  699,  63  N.  W.  791 ;  Michigan  Land  dt 
Iron  Co.  Y.  Cleveland  SaumiUl  d  Lumber 
Co.  109  Mich.  164,  66  N.  W.  963;  Stock  y. 
Jefferson  Twp.  114  Mich.  367,  38  L.  R.  A. 
365,  72  N.  W.  132. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

Complainant's  plant  is  situated  adjacent 
to  and  west  of  defendant's  railway,  between 
Liberty  and  Washington  streets,  in  the  city 
of  Ann  Arbor.  At  the  time  this  suit  was 
commenced,  access  was  obtained  to  com- 
plainant's property  by  a  way  extending  from 
that  property,  across  defendant's  right  of 
way,  to  First  street,  the  nearest  street  to 
the  east.  Defendant  proposed  to  make  cer- 
tain changes  in  its  track  which  would  inter- 
rupt and  destroy  this  way.  Complainant 
commenced  this  suit,  and  in  the  court  below 
obtained  a  decree  enjoining  said  proposed  ac- 
tion.    The  case  is  appealed  to  this  court, 
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and  the  sole  question  is  whether  complain- 
ant has  a  right  to  this  easement. 

The  facts  material  to  this  decision  are  as 
follows:  In  1878  Phillip  Kling  and  Henry 
Weber,  owning  the  land  now  owned  by  com- 
plainojit,  and  other  land,  conveyed  the  right 
of  way  to  defendant's  predecessor.  This  left 
the  land  now  owned  by  complainant  without 
means  of  access  to  any  street,  and  the  deed 
^f  the  right  of  way  to  defendant's  predeces- 
sor did  not  provide  for  any  such  means  of 
access.  It  is  assumed  by  both  counsel,  and 
in  deciding  this  case  we  shall  assume  (^ee 
Washb.  Easements,  4th  ed.  p.  258),  that 
these  facts  created  a  way  of  necessity  across 
said  right  of  way  in  favor  of  the  owner  of 
^he  land  now  owned  by  complainant.  The 
way  of  necessity  thus  legally  created  came 
into  actual  existence  soon  after  the  convey- 
4inoe  of  the  right  of  way,  and  since  that  time 
it  has  been  used  as  a  means  of  access  from 
Ihe  street  to  the  property  now  owned  by 
•complainant.  It  is  conceded,  however,  that 
soon  after  November  9,  1886,  the  date  of  the 
■conveyance  of  the  property  to  Allmendinger 
A  Schneider,  complainant's  immediate  grant- 
ors, the  right  to  the  use  of  this  way  as  a 
way  of  necessity  ceased,  because  (see 
Washb.  Easements,  4th  ed.  p.  260),  by  the 
•opening  of  another  street  (tHsr.,  Washing- 
ton street)  on  the  norths  the  then  owner  of 
Ihe  property  now  owned  by  complainant  had 
a  means  of  access  directly  through  his  own 
property  to  a  highway. 

Though  the  right  to  use  the  way  as  a  way 
•of  necessity  ceased  in  1886  or  1887,  it  has 
in  fact  been  used  till  the  present  time,  and 
it  is  the  claim  of  complainant  that  a  right 
"to  use  the  same  has  been  acquired  by  pre- 
scription. If  this  is  true,  complainant  has 
41  different  right  from  that  which  was  orig- 
inally created.  The  way  which  arose  out 
•of  the  necessity  was  limited  in  duration  to 
the  continuance  of  the  necessity.  Washb. 
Easements,  4th  ed.  p.  260.  It  would  not  be 
improper  to  describe  this  way  as  a  way  con- 
structively granted  by  defendant's  predeces- 
sor so  long  as  the  necessity  for  its  existence 
•continued.  The  prescriptive  way  claimed  by 
complainant  does  not  arise  from  a  grant. 
It  arises  from  the  statute  of  limitations, 
and  it  is  based  upon  the  contention  that  for 
the  period  prescribed  by  the  statute  of  lim- 
itations— viz.,  fifteen  years — complainant 
has  used  this  way  adversely  to  the  rights  of 
defendant.  Such  a  way  is  not  limited  in 
duration,  but  is  held  in  fee,  as  appurtenant 
to  the  property  now  owned  by  complainant. 

Has  complainant  acquired  by  prescrip- 
tion the  right  to  this  easement?  It  is 
claimed  in  its  behalf  that  as  early  as  1882 
its  mediate  grantor  claimed  this  way  as  of 
right,  and  therefore  the  statute  of  limita- 
tions then  commenced  to  run.  We  do  not '  ground 
ii6  L.  R.  A.  28 


think  this  claim  tenable.  At  that  timB, 
and  until  after  November  9,  1886,  there  was 
a  right  to  this  easement  as  an  easement  of 
necessity.  To  our  mind,  it  is  impossible 
that  one  having  a  right  to  a  way  as  a  way  of 
necessity  can  acquire  that  way  by  prescrip- 
tion,— at  least  when,  as  in  this  case,  his 
user  does  not  exceed  his  right.  While  one 
has  the  right  to  use  an  easement  by  the 
grant  of  the  owner  of  the  servient  tene- 
ment, that  user  cannot  be  adverse.  The 
acquisitioQ  of  ownership  by  adverse  pos- 
cession  or  adverse  user  necessarily  presup- 
poses that  the  true  owner  has  it  in  his 
power  to  put  an  end  to  the  adverse  holding 
or,  adverse  user.  Manifestly  this  is  not 
the  case  when  that  owner  has  granted  the 
right  to  the  holding  or  user  in  question. 

In  reaching  this  conclusion,  we  have  not 
overlooked  the  fact  that  that  excellent  work^ 
the  American  &  English  Encyclopedia  of 
Law — see  vol.  22,  p.  1199,  of  the  second  edi- 
tion—contains this  statement:  ''Use  of  a 
way  of  necessity  may  be  regarded  as  ad- 
verse,  rather  than  permissive."  In  support 
of  this  statement  are  cited  thiiee  cases: 
French  Y,  Smith,  40  N.  J.  Eq.  361,  3  Atl. 
130;  Benedict  v.  Johnson,  19  Ky.  L.  Rep, 
937,  42  S.  W.  335;  and  Plitt  v.  Cow,  43 
Pa.  486.  It  cannot  be  contended  that  either 
the  first  or  second  of  these  authorities  sup- 
ports the  text.  We  will,  however,  examine 
the  third,  viz.,  Plitt  v.  Coa,  43  Pa.  486. 
The  facts  in  that  case  are  these:  Com- 
plainant purchased  a  lot  which  was  bound- 
ed on  one  side  by  a  canal  basin,  and  on  the 
other  by  a  strip  of  land  occupied  for  rail- 
way purposes,  which  separated  it  from  a 
highway.  The  land  occupied  by  the  railroad 
had  originally  belonged  to  complainant's 
grantor.  He  had  given  a  release  to  the  com- 
pany building  the  railroad  and  apparently 
reserved  the  fee.  For  twenty-five  years  com- 
plainant passed  over  this  strip  of  land  to 
go  from  the  highway  to  his  own.  The  rail- 
road fell  into  disuse,  the  track  was  taken 
up,  and  the  land  reverted  to  complainant's 
grantor,  who  subsequently  sold  the  same, 
either  mediately  or  immediately,  to  defend- 
ant. Defendant  commenced  to  erect  a  build- 
ing which  would  destroy  complainant's  pas- 
sageway. His  right  to  enjoin  this  project 
was  sustained;  the  court  saying  that  com- 
plainant and  the  adjacent  lot  owners,  ''when 
they  purchased,  had  no  outlet  landward  ex- 
cept across  the  ground  occupied  by  the 
.  .  .  railroad  to  the  street,  nor  have  they 
had  at  any  time  since."  The  decision,  how- 
ever, was  not  put  upon  the  grround  that  com- 
plainant had  a  way  of  necessity,  but  on  the 
ground  that  user  for  more  than  twenty-one 
years  "raises  such  a  presumption  of  right 
as  to  entitle  the  complainant  to  have  the 
remain    open/'    and    also    on  th* 
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ground  that  by  the  sale  eomplainant's  grant- 
or "annexed  the  use  of  that  highway  to  the 
ownership  of  the  lots,  and  neither  he  nor 
any  person  under  him  can  take  it  away. 
His  ease  is  like  that  of  one  who  has  sold 
lots  fronting  on  a  common  road  through 
his  falm.  If  the  road  be  Tacated,  and  the 
rights  of  the  public  cease,  he  may  not  dose 
it  up  against  his  vendees,  for  his  grant  es- 
tops him."  It  is  to  be  observed  that  the 
right  of  access  to  a  highway  under  such 
circumstances  is  not,  strictly  speaking,  a 
way  of  necessity.  It  differs  from  a  way  of 
necessity  in  this:  That  it  does  not  oease 
with  the  necessity  for  its  existence.  See 
Washb.  Easements,  266.  It  cannot  be 
claimed  that  this  case  is  authority  for  the 
proposition  for  which  it  is  cited.  Under 
the  reasoning  of  that  case,  complainant's 
way  was  not  a  way  of  necessity,  and  there- 
fore it  is  not  authority  for  the  proposition 
that  use  of  a  way  of  necessity  may  be  re- 
garded as  adverse.  We  do  not  think  the 
court  intended  to  decide  that  complainant 
had  acquired  its  right  both  under  a  grant 
and  adversely  while  using  under  that  grant. 
We  think  that  decision  holds  that  the  facts 
warranted  the  conclusion  that  complainant 
acquired  his  right  either  by  adverse  pos- 
session or  by  grant.  The  learned  judge  who 
wrote  that  opinion  did  not  conceive  it  neces- 
sary to  say — ^what  ought  to  be  obvious — that 
these  two  conclusions  were  not  consistent, 
and  that  both  could  not  at  the  same  time 
be  drawn. 

If  it  were  true,  as  we  have  held  it  is  not, 
that  one  while  entitled  to  a  way  of  neces- 
sity could  also  hold  adversely  by  making  a 
claim  that  he  held  of  right,  it  would  also 
be  true,  as  we  shall  show  hereafter  in  this 
opinion,  that  this  adverse  user  would  not 
commence  until  knowledge  of  this  claim  was 
brought  home  to  the  owner  of  the  servient 
tenement.  And  in  this  case  such  a  princi- 
ple, if  there  were  such  a  principle,  would 
not  apply,  because,  as  we  shall  hereafter 
show,  the  owner  of  the  servient  tenement 
had  no  such  knowledge.  We  conclude,  there- 
fore, that  the  use  of  the  way  was  not  ad- 
verse— ^that  is,  the  statute  of  limitations  did 
not  commence  to  run — until  the  right  to  use 
it  as  a  way  of  necessity  ceased.  The  ques- 
tion, then,  is  how  soon  after  that  right 
ceased  (and  it  ceased,  as  we  have  already 
shown,  soon  after  November  9,  1886)  the 
user  of  the  way  may  be  claimed  to  be  ad- 
verse. 

When  possession  is  originally  taken  by 
the  consent  of  the  true  owner,  and  in  rec- 
ognition of  his  rights,  that  possession  does 
not  become  adverse,  and  the  statute  of  limi- 
tations does  not  commence  to  run,  until  the 
owner  knows  that  the  possessor  asserts  a 
hostile  claim.  In  St.  Joseph  v.  Beel,  122 
«6  L.  R.  A. 


Mich.  70,  80  N.  W.  987,  it  was  decided, 
stated  in  the  headnote:  'The  possession  of 
one  who  enters  upon  land  under  license  from 
another  claiming  title,  and  who  occupies  the 
land  for  a  series  of  years,  doing  nothing  in- 
consistent with  his  holding  as  licensee,  does 
not  begin  to  be  adverse  until  he  notifies  the- 
Uoensor  of  a  hostile  claim."  The  opinion 
in  that  case  quotes  with  approbation  from 
Smith  V.  Hitchcock,  38  Neb.  109,  56  N.  W. 
791 :  "Mrs.  Smith's  entry  on  this  lot  was  bj 
permissipn  of  the  owner  of  the  legal  title,, 
and  her  possession  thereafter  was  permis- 
sive, and  not  adverse;  nor  could  it  become 
so  until  such  time  as  she  b^gaa  to  occupy 
under  a  claim  of  right,  with  notice  of  such 
claim  brought  home  to  the  owner.*'  In 
Burke  v.  Douglass,  115  Mich.,  at  page  199,. 
73  N.  W.  133,  it  was  said:  "Possession  by 
a  vendee  imder  a  land  contract  is  not  ad- 
verse until  he  has  either  complied  with  its 
terms,  or  has  in  some  way  given  notice  to> 
his  vendor  or  his  assignees  that  he  claims 
to  hold  in  hostility  thereto."  See  also  1 
Gyc.  Law  &  Proc.  p.  1032,  and  numerous 
authorities  there  cited.  See  also  1  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  798,  and  numerous 
authorities  there  cited. 

It  is  contended  that  Pugh  v.  Schindler,, 
127  Mich.  191,  86  N.  W.  515,  is  opposed  ta 
this  rule,  and  inconsistent  with  these  au- 
thorities.     There  an  ejectment    suit    was 
brought,  and  the  ccptroversy  related  to  the 
correct   location  of  the  boundary  line  be- 
tiii*een  the  parties,  which,  it  was  claimed, 
was  marked  by  an  old  fence.    There  was  evi- 
dence that  the  fence  was  not  on  the  tme 
line;  that  it  was  built  many  years  before, 
under  an  agreement  between  the  grantors  of 
the  two  parties  that  though  used  provision- 
ally as  the  boundary  line,  it  should  be  re- 
moved to  the  true  line  when  the  same  was 
correctly  ascertained.     The  trial  court  in- 
structed the  jury  that,  if  this  agreement 
was  made,  the  possession  of  defendant  and 
his  grantors  could  not  be  adverse  until  no- 
tice was  given  to  the  opposing  party.     In 
connection  with  that  charge,  he  instructed 
the  jury  as  follows:     "The  fact  that  the 
land  on  either  side  of  the  division  line  has 
changed  hands  since  the   fence  was  built 
would  not  render  a  possession  adverse  as  to 
the  subsequent  owners  which  was  not  ad- 
verse as  between  the  parties  who  built  the 
fence.       Tlie   situation   would   remain  the 
same  as  between  subsequent  owners,  no  mat- 
ter how  many  times  it  might  be  conveyed, 
unless  some  acts  were  done  or  notice  given 
by  the  subsequent  possessors  to  change  the 
character  of  the  possession  from  a  permis- 
sive to  an  adverse  one."    It  was  held  that 
this  was  incorrect,  the  court  saying:     "If 
a  grantee  of  Mr.  Hopkins  [defendant's  me- 
diate grantor]    was  informed  at  the  tims> 
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lie  made  his  purchase  that  the  land  he 
bought  included  all  the  land  inclosed  hy 
the  fence,  and  he  entered  into  its  occupancy 
without  any  knowledge  that  Mr.  Hopkins's 
occupancy  was  permissive,  and  with  the  be- 
lief that  he  was  the  owner  of  the  land,  and 
with  the  intent  to  occupy  as  an  owner,  his 
intention  to  claim  the  land  might  thus  be 
shown;  and,  if  the  occupancy  in  all  other 
respects  met  the  requirements  of  an  adverse 
ooeupancy  for  the  requisite  time  to  acquire 
title,  we  think  it  would  be  sufficient."  If 
this  language  indicates  that  a  possession 
originating  from  an  owner's  consent  may, 
without  his  knowledge  of  a  hostile  claim, 
ripen  into  an  adverse  title,  it  should  not 
Teoeive  that  construction.  It  should  be  con- 
strued with  reference  to  the  question  under 
discussion.  The  effect  of  the  charge  of  the 
trial  court  then  being  considered  was  that 
the  manifestly  adverse  possession  of  the 
new  purchaser  was  not  notice  to  his  neigh- 
bor of  a  hostile  claim;  that  the  neighbor 
might  in  all  cases  refer  that  possession  to 
a  secret  agreement  for  the  location  of  the 
fence  made  years  before.  It  did  not  seem 
to  this  court  that  it  was  just  for  the  ad- 
jacent owner  to  assume  that  the  purchaser 
bad  knowledge  of  that  secret  agreement,  and 
therefore  that  he  held  possession  thereunder, 
and  it  was  intended  in  that  case  to  decide 
that  the  purchase  and  subsequent  posses- 
sion at  least  afforded  evidence  of  notice  of 
the  hostile  claim.  The  statement  in  the 
opinion  above  quoted,  relied  upon  by  com- 
plainant^ is  a  part  of  the  argument  ad- 
Tanoed  to  support  that  decision. 

Even  if  Pugh  v.  Bchindler  were  authority 
for  the  broad  proposition  contended  for  by 
complainant,  iAz.,  that  the  statute  of  limi- 
tations commenced  to  run  when  the  proper- 
ty was  purchased  by  one  who  used  the  way 
as  a  way  of  right,  and  not  as  a  way  of  ne- 
cessity, it  would  not  avail  complainant. 
When  Allmendinger  &  Schneider,  complain- 
ant's immediate  grantors,  purchased  this 
property,  November  9,  1886,  this  way  ex- 
isted as  a  way  of  necessity.  It  did  not  cease 
to  be  a  way  of  necessity  until  after  their 
purchase,  and  therefore,  under  the  reason- 
ing of  this  opinion,  their  user  would  not  be 
adverse,  no  matter  what  their  claim  might 
be,  until  knowledge  of  that  claim  was 
brought  home  to  defendant  or  to  its  prede- 
cessor. And,  if  any  such  claim  was  made,  it 
was  not  brought  to  the  knowledge  of  de- 
fendant or  to  its  predecessor.  <  The  first 
owner  of  the  property,  then,  who  could  claim 
the  benefit  of  the  doctrine  of  Pugh  v.  Schin- 
dler,  as  construed  by  compIainant^s  coun- 
ficl,  was  complainant  itself.  Complainant 
did  not  acquire  the  property  until  1890. 
Fifteen  years  have  not  elapsed  since  that 
time,  and  therefore,  even  under  its  construe- ' 
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tion,  the  case  of  Pugh  v.  Schindler  does 
not  aid  it. 

The  principle  we  have  stated  and  the  au- 
thorities we  have  cited  relate  to  the  ac- 
quiring of  an  adverse  ownership  to  land, 
rather  than  to  the  acquiring  of  an  ease- 
ment to  cross  land.  The  acquisition  of 
these  two  rights,  however,  depends  on  the 
same  principle,  and  arises  from  the  same 
statute  of  limitations,  and  it  has  been  ex- 
pressly held  that  this  principle  is  applica- 
ble to  the  acquisition  of  easements.  In  vol. 
22,  p.  1198,  Am.  &  Eng.  Enc.  Law,  2d  ed. 
under  the  title  of  Preacription^  it  is  said: 
"The  mere  fact  that  the  use  of  an  easement 
was  permissive  in  its  inception  does  not 
preclude  the  acquirement  of  title  by  pre- 
scription, if  it  has  subsequently  become  ad- 
verse and  has  so  continued  for  the  requisite 
period;  but  a  use  which  begins  under  a 
license  will  not  be  considered  adverse  until 
the  license  is  repudiated,  apd  such  repudia- 
tion is  brought  [home]  to  the  knowledge  of 
the  owner  of  the  servient  tenement;  and  the 
burden  of  proving  that  the  use  has  become 
adverse  is  upon  the  party  claiming  the 
easement."  In  support  of  this  proposition 
are  cited  many  authorities,  whidi  we  have 
examined,  and  which  sustain  the  text.  See- 
Barhour  v.  Pierce,  42  Cal.  657;  Dunham  v. 
New  Britain,  56  Conn.  378,  11  Atl.  364; 
Hill  v.  Hagavum,  84  Ind.  287;  Patterson  v. 
Qrifflth,  23  Ky.  L.  Rep.  334,  62  S.  W.  884 ; 
Hurt  v.  Adams,  86  Mo.  App.  73;  Nelson  v. 
Nelson,  41  Mo.  App.  130;  Taylor  v.  Qerrish, 
59  N.  H.  569 ;  Huston  v.  Bybee,  17  Or.  140. 
2  L.  R.  A.  668,  20  Pac.  51. 

We  conclude,  therefore,  that  complain- 
ant's user  of  this  easement  did  not  become 
adverse — ^that  the  statute  of  limitations  did 
not  commence  to  run — ^until  after  the  way 
of  necessity  ceased,  and  defendant  or 
its  predecessor  in  title  had  knowledge  of 
a  hostile  claim.  Defendant  did  not  know, 
until  this  suit  was  commenced,  that  the  way 
of  necessity  had  ceased.  It  did  not  know,, 
and  it  had  no  reason  to  know,  that  when 
Washington  street  was  opened,  some  time 
after  the  9th  of  November,  1886,  the  then 
owner  of  the  property  now  owned  by  com- 
plainant owned  adjacent  property  which  ex- 
tended to  that  street.  We  are  compelled  to 
say  from  the  record  that  defendant  and  its 
predecessor  in  title  therefore  acquiesced  in 
the  use  of  this  way,  supposing  it  to  be  a 
way  of  necessity.  This  conclusion  leaves  no 
room  for  the  supposition  that  the  owner  of 
the  servient  tenement  had  knowledge  of  an 
adverse  claim. 

Having  determined  that  the  owner  of  the 
servient  tenement  had  neither  notice  nor 
knowledge  of  any  adverse  claim,  we  think  it 
follows  that  a  prescriptive  right  to  the  way 
does  not  exist.    We  do  not  think  that  the 
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doctrine  of  constructive  notice  has  any  ap- 
plication ;  that  is,  we  do  not  think  that  pos- 
session becomes  adverse — ^that  the  statute 
of  limitations  commences  to  run — on  the 
theory  that  defendant  should  have  known, 
though  he  did  not  in  fact  know,  of  a  hostile 
claim.  We  concede  that  evidence  of  a  no- 
toriously hostile  claim  and  hostile  posses- 
sion is  admissible,  and  that  such  evidence 
ma^  in  some  cases  justify  the  finding  of 
a  prescriptive  right.  But  this  finding  rests, 
in  our  judgment,  upon  the  assumption  that 
the  owner  of  the  servient  tenement  acquired 
actual  notice  of  the  adverse  holding.  "No 
kind  or  degi'ee  of  actual  hostility  will  of 
itself  convert  such  a  permissive  into  an  ad- 
verse possession.  No  sort  of  claim  of  own- 
ership on  the  part  of  the  party  in  posses- 
sion will  of  itself  have  this  effect.  And 
while  it  may  be  open  to  the  jury  in  some 
cases  to  find  from  the  circumstances  of  the 
possession  that  the  owner  had  notice  of  its 
hostile  and  exclusive  character,  no  exclu- 
siveness  of  possession,  no  hostility,  no  claim 
of  right  antagonistic  to  the  title,  will  nec- 
essarily in  any  case  take  the  place  of  direct 
proof  of  knowledge  on  the  part  of  the  own- 
<r  that  the  possession  is  no  longer  held  in 
subserviency  to  him.  At  most,  in  any  case, 
the  circumstances  of  hostility,  exclusiveness, 
and  claim  of  right  are  only  for  the  jury  to 
^consider,  as  tending  to  show  knowledge  on 
the  part  of  the  owner;  the  argument  being 
that  the  circumstances  of  the  possession 
were  such  as  that  he  must  have  known  them, 
and  from  them  that  the  possession  was  no 
longer  held  under  him  and  in  recognition 
of  bis  title."  Ti-ufani  v.  White,  99  Ala.  526, 
13  So.  83.  See  also  Benje  v.  Creagk,  21 
A\a.  151. 

If  we  ai'e  not  correct  in  the  foregoing 
conclusion,  we  think  it  may  be  held  in  this 
case  that  the  owner  of  the  servient  tene- 
ment did  not  have  constructive  notice  of  an 
adverse  claim.  It  is  urged  that  defendant 
or  its  grantor  was  bound  to  know  of  the 
adverse  claim,  because  such  claim  was  as- 
serted in  deeds  duly  recorded.  In  support 
of  this  contention,  counsel  invoke  the  rule 
that  possession  or  use  of  any  kind  of  real 
property  is  constructive  notice  to  the  whole 
world  of  the  paper  title  under  which  the 
possession  or  use  is  enjoyed.  Hommel  v> 
Devinney,  39  Mich.  522,  520;  Allen  v.  Cad- 
tcell,  55  Mich.  8,  11,  12,  20  N.  W.  (592;  Miner 
V.  Wilson,  107  Mich.  57,  59,  60,  64  N.  W. 
874.  This  principle,  in  our  judgment,  has 
no  application.  The  deeds  containing  these 
recitals  were  made  after  the  conveyance  by 
Kling  &  Weber  to  defendant's  predecessor. 
Defendant  was  not  chargeable  with  notice  of 
the  contents  of  these  deeds,  and  the  posses- 
sion and  use  of  the  easement  were  in  ac- 
cordance with  a  constructive  grant  from 
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defendant's  grantor.  Neither  defendaot  nor 
its  grantor  was  under  an  obligation  to  ex- 
amine into  the  source  of  a  title  which  it  had 
a  right  to  assume  proceeded  from  itself. 
That  constructive  grant  was  a  sufficient  jus- 
tification for  and  explanation  of  the  rig^hts 
which  to  their  knowledge  were  asserted  and 
were  being  exercised.  '*Where  there  are  no 
relations  between  the  owner  and  the  party 
in  possession — ^nothing  upon  which  the  pos- 
session can  be  referred  to  the  owner's  right 
— he  is  presumed  to  know  of  its  wron^ul 
character,  knowing,  as  he  must,  of  the  fact 
of  possession.  But  where  a  relation  does 
exist  upon  which  the  possession  is  referable 
to  the  title,  the  holder  of  that  title  is  justi- 
fied in  assuming  that  the  possession  is  sub- 
ordinate thereto,  and  held  in  recognition 
thereof,  until  he  knows  to  the  contrary." 
Trufant  v.  White,  99  Ala.,  at  page  535,  13 
So.  86.  It  is  doubtful  if  any  deed  contained 
a  recital  which  indicated  that  the  way  was 
claimed  as  of  right,  except  that  whidi  con- 
veyed the  property  to  complainant.  This 
deed,  as  already  stated,  was  not  made  until 
1890;  and,  even  if  defendant  was  bound,  as 
we  have  held  that  it  was  not,  to  know  its 
contents,  the  period  since  that  time,  be- 
ing less  than  fifteen  years,  would  be  in- 
sufficient to  give  complainant  a  prescriptive 
right.  Nor  was  there  anything  in  the  char- 
acter of  the  use  of  this  way,  either  before 
or  after  it  had  ceased  to  be  a  way  of  ne- 
cessity, to  apprise  the  owner  of  the  serv- 
ient tenement  that  it  was  claimed  as  a  way 
of  right. 

We  think  it  may  be  inferred  from  the  tes- 
timony that  before  this  way  ceased  as  a 
way  of  necessity,  and  perhaps  for  more  than 
fifteen  years  before  this  suit  was  com- 
menced, those  using  the  way  believed  it  to 
be  appurtenant  to  the  property  now  owned 
by  complainant,  and  believed  that  they  had 
a  continuous  right  to  use  the  same.  It  is 
unfortunate  that  this  belief  was  ever  enter- 
tained, for  it  has  doubtless  led  to  expendi- 
tures which  will  prove  wasteful.  But  nei- 
ther defendant  nor  its  grantor  created  this 
belief.  Indeed,  they  did  not  know  of  it  un- 
til very  recently.  If  those  who  entertained 
this  belief  had  examined  their  chain  of  title, 
and  acquainted  themselves  with  the  facts, 
they  would  have  known  that  this  way  was 
not  a  way  of  right,  but  that  it  originated 
as  a  way  of  necessity.  It  follows  from  this 
opinion  and  the  authorities  cited  (see  also 
Deerfield  v.  Connecticut  River  R.  Co.  144 
Mass.  325,  11  N.  E.  105)  that  this  belief  did 
not  make  the  user  adverse. 

It  results  from  these  views  that  the  de- 
cree appealed  from  7nu8t  he  reversed,  and 
the  bill  dismissed,  with  costs. 

The  other  Justices  concur. 
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1.  A  Btatiite  pro-rldinflT  t^Bt  an  adopted 
cltild  aliall  become  and  be  an  belr 
at  la-w  of  the  person  adopting  It  does  not 
make  It  an  heir  by  right  of  representation, 
In  case  of  the  death  of  such  person,  of  his  or 
bftr  relatives. 

2.  Coata  ^wlll  not  be  impoaed  upon  tbe 
eatate  where  the  friends  of  an  Infant  pre- 
sent on  her  behalf  an  unfounded  claim  to 
share  In  the  estate  of  a  deceased  person,  so 
that  the  executor  Is  compelled  to  file  a  bill 
to  determine  her  rights. 

(July  7,  1904.) 

APPEAL  by  defendant  from  a  decree  in 
chancery  of  the  Circuit  Court  for  Jack- 
son County  in  favor  of  complainants  in  a 
proceeding  to  determine  the  rights  of  de- 
fendant to  share  in  the  estate  of  John  Van 
Derlyn,  deceased.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  PrinKle  ft  Hewett,  for  appel- 
lant: 

All  rules  of  succession  to  estates  are 
creatures  of  the  civil  polity,  and  juris  posi- 
iivi  merely. 

2  Bl.  Com.  211. 

This  court  has  repudiated  the  idea  that 
our  statutes  on  these  subjects  are  to  be  con- 
strued as  "in  dereliction  of  the  'common 
law." 

Keeler  v.  Dawson,  73  Mich.  600,  41  N.  W. 
700. 

The  adopted  child  has  all  the  rights  of  a 
real  child,  unless  coming  within  one  of  the 
exceptions. 

Uarttoell  v.  Tcff/,  19  R.  I.  644,  34  L.  R.  A. 
500,  35  Atl.  882;  Seirall  v.  Roberts,  115 
Mass.  262;  Simmons  v.  Bunell,  8  Misc. 
388,  28  N.  Y.  Supp.  625 ;  Von  Beck  v.  Thorn- 
sen,  44  App.  Div.  373,  60  N.  Y.  Supp.  1094, 
Affirming  167  N.  Y.  601,  60  N.  E.  1121; 
Warren  v.  Prescoti,  84  Me.  483,  17  L.  R.  A. 
435,  30  Am.  St.  Rep.  370,  24  Atl.  948. 

The  right  of  representative  inheritance  at- 
taches as  fully  to  the  adopted  child  as  to  a 
child  by  blood. 

Potcer  V.  Hafl^y,  85  Ky.  671,  4  S.  W. 
683;  Pace  v.  Klink,  51  Ga.  220;  Gray  v. 
Holmes,  57  Kan.  217,  33  L.  R.  A.  207,  45 
Pac.  596;  Vidal  v.  Commagere,  13  La. 
Ann.   516;    Humphries   v.   Davis,   100   Ind. 

.NoTL. — AB  to  legal  status  of  adopted  child, 
see  also,  In  this  series,  Warren  v.  Prescott,  17 
U  R.  A.  435,  and  note:  Van  Matre  v.  Sankey, 
23  L.  R.  A.  665 ;  Murphy  v.  Portrum,  30  L.  R. 
A.  263;  Hartwell  v.  Tefft,  34  L.  R.  A.  500; 
Clarkson  v.  Ilatton.  39  L.  R.  A.  748;  Glascott 
T.  Bragg.  56  L.  R.  A.  258;  and  Flannlgan  t. 
Howard.  59  L.  R.  A.  664. 
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274,  60  Am.  Rep.  788;  Dauis  v.  Krug,  95 
Ind.  1;  Johnson's  Appeal,  88  Pa.  346. 

Under  statutes  similar  to  ours,  requiring, 
in  the  case  of  the  birth  of  a  child  after  the 
execution  of  a  will,  that  a  provision  should 
be  made  from  the  estate  equivalent  to  what 
he  would  have  inherited  if  the  testator  had 
died  intestate,  there  are  several  decisions  to 
the  effect  that  an  adopted  child  is  entitled 
to  the  benefit  of  such  a  statute. 

Flannigan  v.  Howard,  200  III.  396,  59 
L.  R.  A.  664,  93  Am.  St.  Rep.  201,  65  N.  £. 
782;  Hilpire  v.  Claude,  109  Iowa,  159,  46 
L.  R.  A.  171,  77  Am.  St.  Rep.  524,  80  N. 
W.  332;  Glascott  v.  Bragg,  111  Wis.  605, 
56  L.  R.  A.  258,  87  N.  W.  853. 

Messrs.  Parkinson  ft  Campbell  and 
Charles  E.  Townsend  for  appellees. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

Lillie  May  Mack  was  adopted  under  the 
provisions  of  the  statute  (Comp.  Laws,  9§ 
8776  et  seq,),  in  the  year  1895,  by  John 
F.  Mack  and  his  wife,  Mahala  J.  Mack.  She 
was  not  of  kin  to  either  of  these  persons. 
Mahala  J.  Mack  had  four  brothers,  vie., 
James,  Alfred,  John,  and  Nelson.  John 
Van  Derlyn  made  a  will  September  25,  1901, 
in  which  he  left  his  property  to  his  three 
brothers,  and  mentioned  his  sister  as  hav- 
ing previously  died  without  issue.  On  Feb- 
ruary 14,  1903,  he  made  a  codicil  to  the  wilU 
revoking  all  provisions  in  his  will  in  fa> 
vor  of  his  brother  James.  A  question  arises 
as  to  the  effect  of  this  codicil;  i.  e..  Should 
the  other  two  brothers  take  the  share  be- 
queathed to  James  in  the  first  will,  or  did 
the  codicil  leave  it  subject  to  distribution 
under  the  statute?  Lillie  May  Mack  bases 
her  claim  upon  the  latter  view,  and  a  claim 
that  she  is  entitled  to  inherit  a  portion  of 
the  same  tii rough  representation  of  her 
mother  by  adoption,  Mahala  J.  Mack,  tes- 
tator's sister.  The  bill  was  filed  by  Nelson 
Van  Derlyn,  individually  and  as  executor 
of  John  Van  Derlyn,  and  Alfred  Van  Derlyn. 
In  its  prayer  he  asked  (1)  that  it  be  de- 
creed that  Lillie  May  Mack  is  not  an  heir 
at  law  of  John  Van  Derlyn,  or  a  distributee 
in  any  of  the  personal  estate  of  the  de- 
ceased; (2)  that  the  will  and  codicil  be 
construed;  (3)  that  it  be  decreed  that  the 
complainants  are  the  sole  devisees  and  own- 
ers of  all  of  said  estate;  (4)  that  the  title 
be  declared  free  and  clear  from  any  claim  on 
her  part.  The  bill  was  demurred  to,  and, 
the  demurrer  l)eing  overruled,  the  defend- 
ant has  appealed. 

The  statute  (Comp.  I^ws,  §  8780)  pro- 
vides: "(8780)  Sec.  5.  Such  judge  of  pro- 
bate with  whom  such  instrument  is  filed 
shall  thereupon  make  an  investigation,  and 
if  he  shall  be  satisfied  as  to  the  good  moral 
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character,  and  the  ability  to  support  and 
educate  such  child,  and  of  the  suitableness 
of  the  home  of  the  person  or  persons  adopt- 
ing said  child,  he  shall  make  an  order  to  be 
entered  on  the  journal  of  the  probate  court 
that  such  person  or  persons  do  stand  in  the 
place  of  a  parent  or  parents  to  such  child, 
and  in  case  a  change  of  name  is  desired,  that 
the  name  of  such  child  be  changed  to  such 
name  as  shall  be  designated  in  said  instru- 
ment for  that  purpose.  Whereupon  such 
child  shall,  in  case  of  a  change  of  name, 
thereafter  be  known  and  <»illed  by  said  new 
name,  and  the  person  or  persons  so  adopting 
such  child  shall  Uiereupon  stand  in  the 
place  of  a  parent  or  parents  to  such  child  in 
law,  and  be  liable  to  all  the  duties  and  en- 
titled to  all  the  rights  of  parents  there- 
to; and  such  child  shall  thereupon,  become 
and  be  an  heir  at  law  of  such  person  or 
persons,  the  same  as  if  he  or  she  were  in 
fact  the  child  of  such  person  or  persons.*' 
The  power  to  inherit  from  Mahala  Mack  is 
given  by  this  statute,  and  that  is  as  far  as 
the  statute  goes.  It  does  not  say  that  she 
shall  be  the  heir  of  Mahala  Mack's  kindred, 
nor  that  she  may  inherit  from  them  by  the 
right  of  representation  of  Mahala  Mack.  We 
cannot  extend  the  statute  by  construction. 
We  see  nothing  in  it  to  lead  to  the  belief 
that  it  was  the  legislative  intention  to  per- 
mit one  to  adopt  heirs  for  third  persons. 

It  is  claimed  that  there  are  many  deci- 
sions which  sustain  the  claim  of  Lillie  Mack, 
although  counsel  concede  that  there  are 
others  which  deny  it.  It  will  be  found, 
however,  that  there  is  not  much  inharmony 
in  the  cases,  when  the  varying  statutes  of 
different  states  are  considered;  and  we  are 
satisfied  that  most,  if  not  all,  of  the  cases 
can  be  reconciled  with  the  view  above  in- 
dicated if  proper  allowances  are  made  for 
the  differences  in  statutes.  Thus,  in  Massa- 
chusetts the  statute  provides  that  "a  child 
so  adopted  shall  be  deemed,  for  the  purposes 
of  inheritance  by  such  child  and  all  other 
legal  consequences  and  incidents  of  the  nat- 
ural relation  of  parents  and  children,  the 
child  of  the  parents  by  adoption,  the  same 
as  if  he  had  been  born  to  them  in  lawful 
wedlock;  except  that  he  shall  not  be  capa- 
ble of  taking  property  expressly  limited  to 
the  heirs  of  the  body  or  bodies  of  the  parents 
by  adoption,  nor  property  from  the  lineal  or 
collateral  kindred  of  such  parents  by  right 
of  representation."  Gen.  Stat.  1860,  chap. 
110,  §  7.  In  the  case  of  SetDoll  v.  Roberta, 
115  Mass.  276,  the  Massachusetts  court 
properly  held  that  the  exceptions  in  the 
statute  aided  in  the  interpretation,  and  per- 
haps broadened  it, — a  doctrine  that  is  also 
enunciated  in  Olaacott  v.  Bragg ^  111  Wis. 
605,  66  L.  R.  A.  258,  87  N.  W.  853,  and 
Warren  v.  Preacott,  84  Me.  483.  17  L.  R.  A. 
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435,  30  Am.  St.  Rep.  370,  24  Atl.  JW8.  See 
also  Uilpive  v.  Claude,  109  Iowa,  159,  46  I^ 
R.  A.  171,  77  Am.  St.  Rep.  524,  80  N.  W. 
332;  also  the  cases  of  Flannigan  v.  Hotcarti, 
200  111.  396,  59  L.  R.  A.  664,  93  Am.  St. 
Rep.  201,  65  N.  E.  782,  and  Hartwett  v. 
Tefft,  19  R.  I.  644,  34  L.  R.  A.  500,  33  Atl. 
882,  both  of  which  states  have  statutes 
similar  to  that  of  Massachusetts.  See  also 
Vidal  V.  Commagere,  13  La.  Ann.  516,  for  & 
broad  construction  of  a  statute  of  this  kind, 
following  the  rule  of  the  civil  law. 

The  foregoing  cases  are  for  the  most  part 
justified  by  the  respective  statutes,  and 
therefore  do  not  militate  against  another 
construction  of  a  statute,  which,  while  it 
makes  an  adopted  child  the  heir  of  the  per- 
sons adopting  him,  contains  nothing  to  in- 
dicate that  he  may  inherit  the  property  of 
others,  which  never  has  descended  to  IJiose 
adopting  him.  In  the  construction  of  such 
statutes  the  following  authorities  are  in 
point:  In  Bamhizel  v.  FerreU,  47  Ind. 
336,  it  was  held  that,  by  adopting  a  child, 
he  was  net  made  the  heir  of  his  foster  broth- 
er, under  the  statute  of  Indiana.  See  Bti%i- 
derland*8  Estate,  60  Iowa,  736,  13  N.  W. 
666.  In  Power  v.  Uafiey,  85  Ky.  676,  4  S, 
W.  685,  the  court  said:  ''In  reaching  the 
conclusion  that  one,  by  adopting  another, 
may  make  that  other  his  own  heir,  with  full 
capacity  to  inherit  his  estate,  and  that  the 
children  of  the  adopted  may  also  inherit 
from  him,  we  do  not  wish  to  be  understood 
as  deciding  that  the  adopting  parent  can 
make  the  adopted  child  the  heir  of  other 
people,  so  as  to  entitle  such  child  to  inherit 
property  that  does  not  come  directly  from 
the  adopting  parent.  The  case  at  bar  does 
not  involve  that  question,  and  we  prefer  to 
reserve  any  expression  of  opinion  thereon 
until  the  question  actually  arises."  In 
Meader  v.  Archer,  65  N.  H.  215,  23  Atl.  621, 
the  Massachusetts  act  was  interpreted,  and 
the  court  said:  "Holt's  mother  outlived 
him,  and  owned  the  land  at  the  time  of  her 
death,  and  the  plaintiffs  are  her  next  of 
kin.  Tlie  defendant  is  Holt's  adopted  son. 
As  Holt  had  no  title,  the  land  did  not  go  to 
the  defendant  as  Holt's  heir.  By  the  law 
of  the  defendant's  adoption,  he  could  in- 
herit property  which  Holt  *could  have  de- 
vised by  will.'  This  land  Holt  could  not 
have  devised.  By  the  same  law,  'as  to  the 
succession  to  property,'  the  defendant 
stands,  4n  regard  to  the  legal  descendants, 
but  to  no  other  of  the  kindred  of  Holt,  in 
the  same  position  as  if  he  were  Holt's  son. 
This  does  not  make  him  an  heir  of  Holt's 
mother.  No  objection  being  made  in  argu- 
ment to  the  form  of  action,  the  question  of 
procedure  has  not  been  considered."  In 
Helms  V.  Elliott,  89  Tenn.  446,  10  L.  R.  A. 
535,  14  S.  W.  930«  the  Tennessee  court 
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^As  between  the  adopting  parent  and  the 
adopted  child,  the  statute  declares  in  the 
plainest  terms  that  the  adopted  child  shall, 
by  the  act  of  adaption,  acquire  all  the  rights 
of  a  child  bom  to  such  parent.  The  adopted 
child  becomes  entitled  to  the  same  protec- 
tion and  support  as  if  bom  the  child  of  the 
adopting  parent^  and  is  given  the  capacity 
of  inheriting  or  succeeding  to  the  estate 
of  the  adopting  parent  as  heir  or  next  of 
kin.  The  adopting  parent  assumes  the  same 
parental  obligations  to  the  adopted  child  as 
if  such  child  were  born  to  such  parent,  and 
the  adopted  child  is  clothed  with  the  same 
rights  in  the  estate  of  the  adopting  parent 
as  an  heir  or  next  of  kin.  This  is  the  full 
measure  of  the  benefits  conferred  upon  the 
adopted  child.  No  claims  are  given  upon 
anyone  except  the  adopting  parent.  No 
property  rights  are  conferred  except  in  the 
estate  of  such  parent.  It  is  contended  that 
the  legal  status  of  the  adopted  child  is  the 
same  as  that  of  the  child  bom  in  lawful 
wedlodc,  and  that,  as  a  consequence,  the 
same  rights  of  heir  and  next  of  kin  exist 
in  the  one  case  as  in  the  other, — ^not  only 
as  to  the  parent,  but  as  to  all  other  persons. 
This  position  is  sound  in  part  only.  So  far 
as  the  parental  obligations  and  the  estate 
of  the  adopting  parent  are  concerned,  it  is 
well  taken,  but  beyond  that  it  is  not  tenable. 
As  to  the  estates  of  other  persons  than  the 
adopting  parent,  the  law  of  adoption  fixes 
no  right  in  the  adopted  child.  It  is  only 
as  to  the  adopting  parent  that  the  adopted 
child  is  made  'heir  or  next  of  kin'  by  the 
statute.  By  the  adoption,  Anderson  licwis, 
the  adopted  son,  became  vested  with  all  the 
rights  of  heir  and  next  of  kin  of  Louie 
Lewis,  the  adopting  father,  but  he  was  not 
thereby  made  the  heir  and  next  of  kin  of 
the  children  bom  to  Louie  Lewis.  As  to 
them  he  occupied  the  same  relation  in  law 
after  the  adoption  as  before, — ^that  of  a 
stranger  in  blood.  .  .  .  The  strict  legal 
meaning  of  the  phrase  'next  of  kin*  is  next 
or  nearest  in  blood.  In  ascertaining  who  the 
next  of  kin  is,  the  law  follows  the  line  of 
consanguinity.  Such  is  the  general  rule 
of  the  common  law.  It  is  the  same  in  this 
state  under  our  general  statute  of  distribu- 1 
tion.    It  is  so  in  every  case  unless  there  be ' 


an  express  statutory  exception.  In  the  law 
of  adoption,  such  an  exception  is  made,  but« 
as  we  have  already  seen,  it  applies  alone  to 
the  estate  of  the  adopting  parent.  The  law 
of  adoption  arbitrarily  establishes  for  the 
adopted  child  the  relation  of  heir  and  next 
of  kin  to  the  adopting  parent,  but  it  does 
not  establish  such  a  relation  to  the  descend- 
ants of  the  adopting  parent.  As  to  them 
and  their  estates,  the  adopted  child  stands 
in  no  other  relation  than  that  existing  be- 
fore the  act  of  adoption."  In  Moore  v. 
Moore,  35  Vt.  08,  where  the  statute  consti- 
tuted an  adopted  child  an  heir  at  law  in  as 
full  and  perfect  a  manner  as  if  born  to  the 
adopting  parents  in  lawful  wedlock,  it  was 
held  that  the  statute  did  not  make  the  child, 
by  representation,  an  heir  of  the  brother  of 
its  mother  by  adoption,  although  she  would 
be  an  heir  if  living.  See  also  Delano  ▼. 
Bruerion,  148  Mass.  610,  2  L.  R.  A.  608,  20 
N.  E.  308 ;  Keegan  v.  Oeraghiy,  101  111.  26. 

We  think  these  cases  are  conclusive  of 
the  question,  as  already  indicated,  and  that 
Lillie  Mack  has  no  interest  in  this  estate. 

Whether  or  not  it  would  have  been  proper 
to  file  a  bill  merely  to  adjudicate  upon 
Lillie  May  Madc's  claim  of  heirship,  it 
would  be  necessary  to  construe  the  will  and 
codicil  if  her  right  to  inherit  from  John  Van 
Derlvn  should  be  sustained;  and  in  such 
case  the  complainants  might  file  a  bill  for 
that  purpose.  This  they  did,  and,  having 
jurisdiction  for  that  purpose,  we  may  de- 
cide the  other  question. 

This  disposition  of  that  question  makes  it 
unnecessary  to  pass  upon  other  questions, 
except  that  of  costs,  which  counsel  for  the 
appellant  asks  us  to  impose  upon  the  estate. 
We  see  no  occasion  to  do  this.  The  friends 
of  Lillie  May  Mack  saw  fit  to  claim  for  her 
a  share  of  an  estate  in  which  she  has  no 
interest.  To  impose  costs  upon  the  estate 
is  an  indirect  way  of  making  the  true  own- 
ers of  the  property  pay  them,  which  ought 
not  to  be  required.  On  the  contrary,  they 
are  entitled  to  costs. 

The  decree  oven^Ung  the  demwrer  i$  o/- 
firmedj  with  costs. 

The  other  Justices  concur. 
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L.  REALTY  COMPANY,  Respt, 

V. 

Ole  JOHNSON,  AppL 

( Minn ) 

^1.  The  o^rmer  of  the   aoil  liaa   excln- 

*Headnote8  by  Lewis,  J. 


■lire  dominion  over  It,  and  the  exclusive 
privilege  of  hunting,  Including  the  unquali- 
fied right  to  control  and  protect  the  wild 
game  thereon. 

2.  In  gra^nting  nn  enaenient  across 
his  premlaen  for  the  pnrpoaea  of  « 
pvblie  hisrh-vrnry  the  owner  does  not  sur- 


NoTB. — ^As  to  property  rights  in  animals 
f0nr  ntifurw,  see  also  James  v.  Wood,  8  L.  R. 
<WLR.  A. 


A.  448,  and  note,  and  the  later  case  oX  State 
V.  Shaw,  60  L.  R.  A.  481. 
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render  to  the  pnbllc  his  right  to  foster  and 
protect  wild  game  on  the  land,  and  the  pnb- 
lis  does  not  acquire  any  right  to  pnrsne  and 
kill  the  same  while  It  is  temporarily  passing 
to  and  fro  across  the  highway 

« 

(June  17,  1904.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
overruling  a  demurrer  to  a  complaint  filed 
to  enjoin  defendant  from  shooting  wild  fowl 
from  a  highway  across  complainant's  prop- 
erty.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Wlaalej  for  appellant. 

Mr,  Uri  L.  Lamprey,  for  respondent: 

The  owner  of  the  soil  has  the  exclusive 
right  to  the  hunting  and  fishing. 

Lamprey  v.  Danz,  86  Minn.  317,  90  N.  W. 
678. 

In  the  highway  easement  there  is  no  own- 
ership of  the  soil. 

Rich  V.  Minneapolis,  37  Minn.  423,  5  Am. 
St.  Rep.  861,  36  N.  W.  2;  Althen  v.  Kelly, 
32  Minn.  280,  20  N.  W.  188. 

The  right  of  the  public  is  limited  to  the 
easement  of  a  public  way  with  such  powers 
and  privileges  as  are  incident  thereto,  such 
as  the  right  to  use  the  material  foimd  in  the 
street  for  its  improvement  or  repair.  Other- 
^vise  the  right  of  the  owner  of  the  fee  as 
such  is  unqualified. 

2Jev:ell  v.  Minneapolis,  L.  d  M,  R.  Co. 
35  Minn.  112,  59  Am.  Rep.  303,  27  N.  W. 
SSO:  Ellsirorth  v.  Lord,  40  Minn.  337,  42 
N.  W.  389;  Cater  v.  yorthwestem  Teleph. 
Kxch.  Co.  00  Minn.  539,  28  L.  R.  A.  310,  51 
Am.  St.  Rep.  543,  63  N.  W.  111. 

The  owner  of  the  soil  has  the  exclusive 
right  to  all  above  and  all  under  the  ground, 
except  only  the  right  of  passage;  and  the 
highway  easement  gives  the  public  nothing 
but  the  right  of  passage. 

Elliott,  Roads  &  Streets,  2d  ed.  §§  230, 
690,  691 ;  Angell  &  D.  Highways,  3d  ed.  §§ 
87,  302-305. 

The  right  to  fish  and  fowl  is  a  part  of  the 
soil,  and  cannot  be  acquired  except  by  grant, 
and  does  not  exist  in  a  highway  casement. 

It  is  a  profit  a  prendre,  and  eau  exist  only 
in  a  que  estate. 

Brookhaven  v.  Strong,  60  N.  Y.  56 ;  Cobb 
V.  Davenport,  32  N.  J.  L.  369;  Com.  v. 
Chapin,  5  Pick.  199,  16  Am.  Dec.  386;  Wa- 
ters V.  JAlley,  4  Pick.  145,  16  Am.  Dec.  333; 
Smith  V.  Rochester,  92  N.  Y.  463,  44  Am. 
Rep.  393;  Washb.  Easements,  3d  ed.  '7; 
Hill  V.  Lord,  48  Me.  84;  Wyman  v.  Oliver, 
75  Me.  421 :  Rusf<ell  v.  Russell,  15  Gray, 
159;  Bingham  v.  Salcuc,  15  Or.  208,  3  Am. 
St.  Rep.  152,  14  Pac.  523;  Sterling  v.  Jac/c- 
S071,  09  Mich.  489,  13  Am.  St.  Rep.  405,  ,37 
N.  W.  845;  State  v.  Shannon,  30  Ohio  St. 
423,  38  Am.  Rep.  599. 
66  L.  R.  A. 


While  the  game  is  on  plaintiff's  land  he 
has  a  qualified  property  in  it,  and  no  one 
has  the  right  to  hunt  there  without  his  oon- 
sent. 

Bl.  Com.  p.  395;  Addiscm,  Torts,  p.  9; 
Brace  v.  Tale,  10  Allen,  443 ;  State  v.  House, 
65  N.  C.  315,  6  Am.  Rep.  744;  StaU  v.  Shan- 
non, 36  Ohio  St.  423,  38  Am.  Rep.  599; 
Sterling  v.  Jackson,  09  Mich.  489,  13  Am. 
St.  Rep.  405,  37  N.  W.  845;  Lemheck  v. 
Nye,  47  Ohio  St.  336,  8  L.  R.  A.  578,  21 
Am.  St.  Rep.  828,  24  N.  E.  686. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  enjoin  appel- 
lant from  shooting  wild  fowl  in  their  pas- 
sage over  and  across  a  highway  on  respond- 
ent's premises,  and  the  sufficiency  of  the 
complaint  is  called  into  question  by  demur- 
rer. In  the  case  of  Lamprey  v.  Danz,  86 
Minn.  317,  90  N.  W.  578,  the  then  owner  of 
the  premises  now  under  consideration  en- 
joined the  killing  and  pursuit  of  birds  upon 
the  waters  and  land  outside  of  the  highway, 
and  a  full  description  of  the  premises,  im- 
provements, character  of  the  waters  and 
duck  passes,  will  be  found  in  that  decision. 
It  was  there  held  that  none  of  the  lakes  or 
waters  had  ever  been  meandered  or  sur- 
veyed, and  all  constituted  strictly  private 
property.  In  the  case  now  under  considera- 
tion it  appears  from  the  complaint  that  the 
wild  ducks  passed  from  one  body  of  water 
to  another  upon  the  premises,  and  quail 
frequently  went  over  the  highway,  where 
it  was  the  custom  of  appellant  to  go  and 
shoot  at  and  kill  such  birds  while  in  their 
course  of  transit.  The  demurrer  admits 
that  the  adjoining  premises  are  private,  be- 
longing to  respondent,  and  that  the  fowl  in 
question  had  their  natural  home  thereon 
during  the  season.  The  only  inquiry  is.  In 
what  respect  is  the  right  of  possession  and 
control  by  respondent  over  the  game  on  it» 
premises  changed  by  the  fact  that  the  pub- 
lic has  acquired  a  right  of  passage  across 
its  land?  Did  respondent,  in  granting  the 
easement  to  the  public,  part  with  any  rights 
and  privileges  concerning  the  game  in  ques- 
tion, belonging  to  it  as  the  owner?  Upon 
the  other  hand,  did  the  public  acquire  any 
rights  by  virtue  of  the  easement,  except 
those  naturally  connected  with,  and  inci- 
dental to,  the  right  of  passage?  The  law 
is  well  settled  in  this  state  that  an  easement 
in  a  ])ublic  street  or  highway  is  the  public 
and  common  right  to  use  the  same  for  the 
passage  of  persons  and  property,  and  pur- 
poses incidental  thereto.  Newell  v.  Minne- 
apolis, L.  d  M.  R.  Co,  35  Minn.  112,  69  Am. 
Rep.  303,  27  N.  W.  839 ;  and  Ellsworth  v. 
Loj^,  40  ^finn.  337.  42  N.  W.  389,  in  which 
it  was  said  that  the  dedication  of  a  high- 
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way  by  the  landowner  confers  a  mere  ease- 
ment for  public  use  as  a  highway,  and  the . 
owner  retains  the  right  to  use  the  land  for 
any  lawful  purpose  compatible  with  the 
full  enjoyment  of  the  public  easement,  and  I 
that  the  public  use  and  private  right  must 
stand  together.  The  latter  cannot  be  disre- 
garded by  the  public  authorities,  but  must 
be  respected  in  so  far  as  may  be  compatible 
with  the  public  right  to  have  a  safe,  unob- 
structed, and  convenient  right  of  way,  and 
regard  must  be  had  to  the  nature  and  situa- 
tion of  the  property  and  the  circumstances 
of  the  case.  In  Cater  v.  'Northwestern 
Teleph.  Exch.  Co.  60  Minn.  539,  28  L.  R.  A. 
310,  61  Am.  St.  Rep.  543,  63  N.  W.  Ill, 
the  court  traces  the  history  and  development 
of  highways  for  public  uses,  and,  in  hold- 
ing that  the  placing  of  telephone  poles  along 
the  highway  did  not  impose  an  additional 
wrvitude,  based  its  decision  upon  the  prin- 
ciple that  such  use  of  the  telephone  was  for 
the  benefit  of  the  public,  providing  a  new 
way  of  conmiunication,  and  that  the  land- 
owner must  anticipate  the  natural  develop- 
ment and  requirements  of  the  public  in  that 
respect.  But  we  may  safely  assume  that 
the  killing  of  game  belonging  to  the  adja- 
cent premises,  and  found  temporarily  in  the 
highway,  is  in  no  manner  connected  with  or 
incidental  to  the  public  right  of  passage  and 
transportation.  While  true  that  the  title 
to  all  wild  game  is  in  the  state,  and  the 
owner  of  premises  whereon  it  is  located  has 
only  a  qualified  property  interest  therein, 
yet  he  has  the  right  to  exercise  exclusive 
and  absolute  dominion  over  his  property, 
and  incidentally  the  unqualified  right  to 
control  and  protect  the  wild  game  thereon. 
In  Lamprey  v.  Danz,  86  Minn.  317,  90  N. 
W.  578,  the  elementary  rule  on  this  sub- 
ject was  stated  as  follows:  **Every  person 
has  exclusive  dominion  over  the  soil  which 
he  absolutely  owns;  hence  such  an  owner 
i>f  land  has  the  exclusive  right  of  hunting 
and  fishing  on  his  land,  and  the  waters  cov- 
ering it."  It  necessarily  follows  that,  in  ded- 
icating the  highway  in  question  to  the  pub- 
lic, respondent  reserved  to  itself  all  of  the 
other  privileges  and  rights  pertaining  to 
the  premises,  which  included  the  right  to 
foster  and  protect,  for  its  own  use,  the  wild 
game  thereon,  and  that  such  right  and  priv- 
ilege were  in  no  manner  surrendered  to  the 
public  in  granting  the  easement.  It  also 
follows  that  the  public,  including  appellant, 
in  accepting  the  easement  thus  granted,  ac- 
quired no  right  to  kill  or  molest  the  game 
inhabiting  the  property  while  it  was  pass- 
ing to  and  fro  across  the  highway. 

Order  affirmed. 
S6  L.  R.  A. 


City  of  ST.  PAUL,  Reapt., 

V. 

Knut  HAUGBRO,  Appt. 


( 


Minn. 


) 


*  Ordinance  No.  1841  of  tit*  eity  of 
St.  Pnnl,  adopted  November  1,  1895,  and  aa 
amended  by  ordinance  No.  1986,  adopted  Feb- 
ruary 2,  1898,  prohibiting  the  emission  of 
dense  smolEe  within  the  corporate  limits  of 
the  city,  considered,  and  held  to  be  within 
the  valid  exercise  of  the  police  power  of  the- 
mnnicipality ;  and  the  conviction  of  defend- 
ant for  violation  thereof  is  sustained, 

(July    22,    1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Court  of  St.  Paul  con- 
victing him  of  violating  an  ordinance  for 
the  suppression  of  the  smoke  nuisance.  A/- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meesre.  Durment  Sc  Moored  Horton  4e 
Denesre,  Charles  BeoUioefer,  and  F». 
H.  Catlin,  for  appellant: 

The  ordinances  in  question  are  void  be- 
cause not  within  the  terms  of  the  enabling 
act. 

Minnesota  Special  Laws  1887,  chap.  48. 

The  act  only  authorizes  the  council  to< 
prohibit  the  emission  of  dense  smoke,  con- 
trary to  such  regulations  as  may  be  estab- 
lished by  the  council.  No  attempt  to  con- 
trol or  regulate  the  emission  of  smoke  has 
ever  been  made  by  the  city.  The  ordinance 
is  void  because  vague  and  indefinite. 

Penal  enactments)  are  construed  strictly, 
and,  when  the  legislature  fails  to  explain 
itself, — ^^hen  its  language  is  doubtful,-— 
strict  construction  requires  that  the  bene- 
fit of  the  doubt  should  be  given  to  the  de- 
fendant. 

jMcConvill  V.  Jersey  City,  39  N.  J.  L.  38; 
Sigler  v.  Cleveland,  3  Ohio  N.  P.  119. 

The  ordinances  are  unreasonable,  and 
therefore  void. 

Underwood  v.  Green,  42  N.  Y.*140;  Wre- 
ford  V.  People,  14  Mich.  41 ;  Yates  v.  Mil- 
waukee, 10  Wall.  497,  19  L.  ed.  984. 

The  legislature  cannot  create  a  public  nui- 
sance or  a  new  definition  of  a  public  nui- 
sance unknown  to  the  common  law. 

Coe  V.  Schultz,  47  Barb.  69;  Wood,  Nui- 
sances, §  198 ;  Des  Plaines  v.  Poyer,  123  111. 
348,  5  Am.  St.  Rep.  624,  14  N.  E.  677; 
Bwrnhami  v.  Hotchkiss,  14  Conn.  311;  State 
V.  Merrit,  36  Conn.  314. 

•Headnote  by  Lovkly,  J. 

Note. — As  to  how  far  a  municipality  has- 
power  to  control  the  nuisance  of  smoke,  see- 
also,  in  this  Rerles,  St.  rx)ui8  v.  Edward  Heitse* 
berg  Packluf;  &  rrovlslon  Co.  39  L.  R.  A.  66U 
and  note,  and  Moses  v.  United  States,  60  U. 
R.  A.  532. 
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To  be  a  nuisance  smoke  must  either  pro- 
•duce  some  tangible  injury  to  property,  real 
or  personal,  as  by  discoloration  of  buildings, 
injury  to  vegetation,  discoloration  of  fur- 
niture, clothing,  or  merchandise,  or  sensi- 
bly impair  its  comfortable  enjoyment. 

Sigler  v.  Cleveland,  3  Ohio  N.  P.  119;  8t. 
Itouis  V.  Edtoard  Heitzeberg  Packing  d  Pro- 
vision Co,  141  Mo.  375,  39  L.  R.  A.  651,  64 
Am.  St.  Rep.  516,  42  S.  W.  954;  8t.  Paul  v. 
iiilfillan,  36  Minn.  298,  31  N.  W.  49. 

Messrs.  James  OL  Micliael  and  Emil 
\Xr.  Helmes,  for  respondent: 

Subtle  distinctions  will  not  be  indulged 
as  to  what  is  meant  by  dense  smoke  as  those 
terms  are  used  in  the  ordinance. 

Harmon  v.  Chicago,  110  111.  400,  51  Am. 
Rep.  698. 

It  is  not  permitted  to  give  an  ordinance 
a  strained  or  unreasonable  construction  for 
the  purpose  of  declaring  it  void. 

State  V.  Harris,  50  Minn.  128,  52  N.  W. 
-387,  631 ;  Btate  v.  Sheppard,  64  Minn.  287, 
36  L.  R.  A.  305,  67  N.  W.  62;  State  ex  rel. 
Minces  v.  Schoenig,  72  Minn.  528,  76  N.  W. 
711. 

The  presumption  is  in  favor  of  the  rea- 
sonableness of  the  ordinance. 

Van  Hook  v.  Selma,  70  Ala.  361,  45  Am. 
Rep.  85;  State  ea  rel.  Minces  v.  Sohoenig, 
72  Minn.  528,  75  N.  W.  711;  Rund  v.  Fow- 
ler, 142  Ind.  214,  41  N.  E.  456. 

The  reasonableness  of  an  ordinance  is,  in 
the  first  instance,  committed  by  the  legis- 
lature to  the  discretion  and  judgment  of 
the  common  council,  and  when  they  have 
-exercised  tlieir  discretion  and  judgment, 
and  have  passed  such  an  ordinance,  it  is 
prima  facie  valid. 

Knobloch  v.  Chicago,  M,  d  St.  P,  R.  Co. 
31  Minn.  402,  18  N.  W.  106 ;  Duluth  v.  Mai- 
lett,  43  Minn.  204,  45  N.  W.  154;  State  v. 
Barge,  82  Minn.  256,  53  L.  R.  A.  428,  84  N. 
W.  911;  St.  Paul  v.  Colter,  12  Minn.  41, 
90  Am.  Dec.  278,  Gil.  16 ;  Rochester  v.  Up- 
ham,  19  Minn.  108,  Gil.  78. 

The  common  council,  by  virtue  of  the 
special  laws  of  1887,  chap.  48,  had  full  and 
ample  authority  to  pass  the  smoke  ordi- 
nances. 

Darlington  v.  Ward,  48  S.  C.  570,  38  L. 
R.  A.  326,  26  S.  £.  906. 

An  ordinance  that  is  expressly  author- 
ized by  the  legislature  cannot  be  held  to  be 
unreasonable. 

A  Coal-Float  v.  Jeffersonville,  112  Ind. 
19.  13  N.  E.  115. 

The  legislature  may,  within  constitutional 
limits,  change  the  common  law  as  to  nui- 
aanoes,  making  those  things  nuisances 
which  were  not  so  at  common  law,  and  mak- 
ing lawful  such  as  were  common-law  nui- 
sances. 

Com.  V.  Parks,  155  Mass.  531,  30  N.  E. 
<6  L.  R.  A. 


174;  Lawtan  ▼.  Steele,  119  N.  Y.  226,  7  L. 
R.  A.  134,  16  Am.  St.  Rep.  813,  23  N.  E. 
978,  152  U.  S.  140,  38  L.  ed.  390,  14  Sup. 
Ct.  Rep.  499;  Re  Linehan,  72  Cal.  114,  13 
Pac  170;  Sawyer  v.  Davis,  136  Mass.  246, 

49  Am.  Rep.  27. 

In  a  large  and  populous  city,  mostly  com- 
posed of  private  residences,  the  emission 
of  dense  smoke  would  cause  discomfort,  and 
even  ill  health. 

Field  V.  Chicago,  44  111.  App.  410 ;  Wood, 
Nuisances,  S  429;  Hyatt  v.  Myers,  71  N.  C. 
271;  Rhodes  v.  Dunbar,  57  Pa.  275,  98  Am. 
Dec.  221;  Cincinnati  v.  Miller,  29  Ohio  L. 
J.  364;  Harmon  v.  Chicago,  110  111.  400, 
51  Am.  Rep.  698;  Moses  v.  United  States, 
16  App.  D.  C.  428,  50  Lw  R.  A.  532. 

The  situation  will  not  be  changed  by  evi- 
dence that  the  thing  complained  of  is  not  in 
fact  injurious  or  a  nuisance. 

Powell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
Sprigg  v.  Garrett  Park,  89  Md.  406,  43  AtL 
813;  Corn,  v.  Parks,  155  Mass.  531,  30  N.  £. 
174;  Sawyer  v.  Davis,  136  Mass.  246,  49 
Am.  Rep.  27 ;  State  v.  Beardsley,  108  Iowa, 
396,  79  N.  W.  138. 

It  is  competent  for  the  legislature  to  de- 
clare any  practice  deemed  injurious  to  be 
a  public  nuisance,  and  to  punish  it  aoeord- 
ingly. 

Bepley  v.  State,  4  Ind.  265,  58  Am.  Dec; 
628;  BaumgoTtner  v.  Hasty,  100  Ind.  575, 

50  Am.  Rep.  830;  North  Chicago  City  R> 
Co.  Y.  Lake  View,  105  111.  207,  44  Am.  Rep. 
788;  Kansas  v.  McAleer,  31  Mo.  App.  433; 
Harmison  v.  Lewiston,  46  III.  App.  164; 
State  y.  Heidenhain,  42  La.  Ann.  483,  21 
Am.  St.  Rep.  388,  7  So.  621. 

Whatever  deprives  the  citizen  of  pure, 
uncontaminated,  inofTensive  air  is  a  nui- 
sance. 

State  V.  Luce,  9  Houst.  (Del.)  396,  32 
Atl.  1076. 

Smoke  may  be  declared  by  ordinance  to 
be  a  nuisance  per  se. 

Harmon  v.  Chicago,  110  III.  400,  61  Am. 
Rep.  698;  Moses  v.  United  States,  16  App. 
D.  C.  428,  50  L.  R.  A.  632;  CuMnnati  ▼• 
Miller,  29  Ohio  L.  J.  364. 

The  ordinances  in  question  are  a  valid 
exercise  of  the  police  power  of  the  dty. 

Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  ed.  1036;  Dill. 
Mun.  Corp.  3d  ed.  fiS  141  ei  seq.;  Cooley, 
Const.  Lim.  §9  572  et  seq,;  State  v.  Donald- 
son, 41  Minn.  82,  42  N.  W.  781 ;  Harmon  v. 
Chicago,  110  111.  400,  51  Am.  Rep.  698; 
Moses  V.  United  States,  16  App.  D.  C.  428, 
50  L.  R.  A.  532;  Rippe  v.  Becker,  56  Minn. 
108,  22  L.  R.  A.  857,  57  N.  W.  331;  State 
V.  Corbett,  57  Minn.  349,  24  L.  R.  A.  498, 
4  Inters.  Com.  Rep.  694,  59  N.  W.  317. 

The  fact  that  the  ordinances  do  not  ex- 
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-pnsslj  exempt  the  chimneys  of  private 
dwelling  houses  does  not  affect  the  ques- 
tions involved  in  this  appeal. 

People  V.  LevDia,  86  Mich.  273,  49  N.  W. 
140. 

Loirelyt  J.,  delivered  the  opinion  of  the 
^court: 

Befendant  was  convicted  in  the  municipal 
^»art  of  6t.  Paul  of  having  violated  the  pro- 
visions of  ordinance  No.  1841  of  the  gen- 
eral ordinances  of  the  city,  approved  Octo- 
her  7,  1895,  as  amended  by  ordinance  No. 
1968,  approved  Februaiy  2,  1898,  in  allow- 
ing the  emission  of  dense  smoke  from  the 
building  known  as  the  ''Angus  hotel,"  cor- 
ner Western  and  8elby  avenues,  of  that 
«ty;  he  being  the  fireman  employed  and 
having  eharge  of  the  furnace  therein.  Judg- 
ment was  entered  upon  the  conviction.  De- 
fendant appeals  therefrom. 

The  question  involved  on  this  appeal  is 
the  validity  of  the  so-called  smoke  ordi- 
nance of  the  city  of  St.  Paul,  which  had  its 
origin  in,  and  was  authorized  by.  Laws 
18S7,  chap.  48,  fi  3,  subd.  1,  p.  623,  which 
provides  that  the  conmion  council  of  the 
«ty,  among  other  things,  may  control  and 
relate  the  construction  of  buildings,  and 
chimneys  therein,  and  prohibit  the  emission 
of  "dense  smoke."  Section  36,  art.  4,  of  the 
state  Constitution  was  amended,  allowing 
<tties  to  frame  their  own  charters,  in  1898. 
Under  this  amendment  the  legislature 
(Laws  1899;  chap.  351,  p.  462)  provided 
that  all  ordinances,  resolutions,  and  regu- 
lations in  force  at  the  time  of  any  new 
charter  adopted  by  virtue  of  such  amend- 
ment^ not  inconsistent  with  the  provisions 
thereof  or  of  that  act,  should  remain  and 
be  in  force  until  altered,  modified,  or  re- 
pealed by  the  lawmaking  authorities  of  the 
■city  taking  the  benefit  of  its  provisions, 
and  we  are  clear  that  it  cannot  be  open  to 
doubt  that  the  ordinance  in  question,  so  far 
as  relative  to  the  conditions  presented  on 
this  appeal,  was  in  force  at  the  time  of  the 
defendant's  conviction.  In  the  case  of  8t. 
PqmI  v.  QUftllan,  36  Minn.  298,  31  N.  W. 
49,  it  was  held  that  at  that  time  the  city 
had  not  the  power  to  pass  such  an  ordi- 
nance, and,  upon  the  absence  of  that  au- 
thority, prosecution  was  defeated.  In  St. 
Paul  V.  JohMon,  69  Minn.  184,  72  N.  W. 
64,  the  prosecution  failed  upon  the  ground 
that  the  ordinance  then  in  force  did  not 
make  the  servant  of  the  owner  liable.  But 
the  objections  which  defeated  the  prosecu- 
tions in  these  cases  do  not  apply  here.  The 
ordinance  was  in  terms  general,  and  appli- 
cable to  all  persons  violating  the  same ;  nor 
can  it  be  questioned  that  the  legislature 
could  confer  upon  a  municipality  the  right 
to  prohibit  whatever  is  injurious  or  detri- 
«6  L.  R.  A. 


mental    to   public   health    or   comfort,   and 
that    whatever    deprives    the    residents    of 
urban     communities     of  pure,     uncontami- 
nated,  inofTensive  air  is  a  nuisance.     State 
V.  Luoe,  9  Houst.   (Del.)   396,  32  Atl.  1076. 
The  pith  of  defendant's  contention  on  this 
review    is    that   the    distinctive    terms    de- 
scribing the  act  complained  of  in  the  ordi- 
nance, as  well  as  in  the  complaint,  whereby 
it  is  attempted  to  define  a  public  nuisance, 
and  charge  that  it  had  been  committed,  are 
so  indefinite,  vague,  and  uncertain  that  they 
fail  to  effectively  accomplish  that  purpose. 
It  is  insisted  that  the  terms  of  the  ordi- 
nance, "dense  smoke,"  adopted  in  the  com- 
plaint, without  more   particularly  describ- 
ing or  specifically  defining  the  reprehended 
acts,   are   insufficient,  for  the   reason   that 
they  do  not  embrace,  ew  vi  termini,  or  by 
fair  inference  imply,  essential  conditions  to 
justify  the  material  conclusion  that  a  mat- 
ter properly  the  subject  of  police  regulation 
and  municipal  control  was  the  lawful  sub- 
ject of  prohibition.     So  that  the  issue  on 
this  review  is  the  exceeding  simple  one,  viz., 
whether   the   words   of   the   ordinance   and 
complaint,  "dense  smoke,"  which  are  made 
by  defendant's  contention  a  determinative 
test  of  suflldency,  fairly  imply  and  reason- 
ably   contemplate,    in    their    meaning,    the 
commission  of  acts  which  constitute  a  nui- 
sance, and  justify  restrictions  under  penal 
consequences.     Unless   we   are  entirely   at 
fault  in  our  apprehension  of  the  significa- 
tion of  words  when  used  in  their  accepted 
sense,  the  temis  "dense  smoke"  suggest  and 
reasonably  imply  much  more  than  counsel 
for  defendant  concedes.     While  it  may  be 
true  that  at  times  the  emission  of  smoke  in 
small  quantities  from  chimneys  may  not  be 
so  offensive  as  to  itself  constitute  a  nui- 
sance, it  is  not  so  easy  to  see  how  dense 
smoke  can  be  regarded  with  toleration,  or 
found  acceptable  to  the  senses  of  ordinary 
humanity,  particularly  in  the  residence  por- 
tions of  a  communi^,   such   as  this  ordi- 
nance was  intended  to  apply  to.  "Smoke"  is 
defined  in  Webster's  International.  Diction- 
ary   as    follows:    "The    visible    exhalation, 
vapor,  or  substance  that  escapes  or  is  ex- 
pelled   from    a    burning    body,— especially 
from   burning   vegetable   matter,   as    wood, 
coal,  peat,  or  the  like."    "Dense"  is  also  de- 
fined therein  as  follows:    "Having  the  con- 
stituent parts  massed  or  crowded  together: 
close;    compact;    thick;    containing    much 
matter  in  a  small  space;   heavy;  opaque." 
To  be  logical,  and  to  affect,  perhaps,  unnec- 
essary learning  to  aid  common  sense  and 
common  knowledge,  it  would  follow  that  the 
exhalation    of   vapors   from    burning   vege- 
tables, wood,  coal,  or  peat  crowded  together, 
containing  much  matter  in  a  small  space,  as 
soot,  cinders,  and  coal  dust  exhaled  from 
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chimneys,  would  necessarily  inflict  upon  the 
occupants  of  residences  and  apartment 
houses  much  discomfort,  g^atly  add  to  the 
ordinary  burdens  of  urban  existence,  and 
fall  within  the  ordinarily  accepted  defini- 
tion of  a  nuisance  at  common  law.  Under 
a  municipal  ordinance  prohibiting  the  ex- 
halation of  dense  smoke  in  the  city  of  Chi- 
cago, the  same  question  was  presented  as 
here,  and  in  disposing  of  the  subject  the 
court  of  last  resort  in  Illinois  held  the  fol- 
lowing pertinent  language  applicable  to  this 
controversy,  which  we  approve  and  adopt: 
'*Nor  will  any  subtle  distinctions  be  in- 
dulged as  to  what  is  meant  by  'dense  smoke,' 
as  those  terms  are  used  in  the  ordinance. 


The  terms  used  will  be  understood  as  com- 
monly employed,  and  this  court  will  under- 
stand by  'dense  smoke'  precisely  what  every- 
body else  does  that  has  ever  seen  a  volume 
of  dark,  dense  smoke  as  it  comes  from  the 
smokestack  or  chimney  where  common  soft 
or  bituminous  coal  is  used  for  fuel  in  any 
considerable  quantities."  Harmon  v.  Chi- 
cago, 110  111.  400,  51  Am.  Rep.  698. 

There  arc  well-known  devices  in  common 
use  for  mitigating  the  evils  caused  by  dense 
smoke,  and  the  enforcement  of  the  ordi- 
nance cannot  be  said  to  inflict  hardships 
upon  the  consumers  of  the  materials  which 
occasion  the  nuisance  complained  of. 

Judgment  affirmed. 
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1.  The  InadTertent  ominaion  of  a  copy- 
rlsrlit  notice  from  the  publication  of  a 
copyrighted  article  by  a  licensee  of  the  own- 
er of  the  copyright  does  not  withdraw  the 
protection  of  the  copyright,  or  absolve  an- 
other, who  publUhes  the  matter  without  au- 
thority, from  liability  in  damages,  although 
be  was  Ignorant  of  the  existence  of  the  copy- 
right. 

2..  A  license,  and  not  an  agency,  i«  cre- 
ated by  authority  to  publish  a  copyrighted 
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article  In  a  newspaper  upon  the  express  con- 
dition that  it  shall  be  accompanied  by  a  prop- 
er notice  of  copyright. 

(Qrosscup,  Circuit  Judge,  dissents.) 
(October  31,  1902.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  Northern  District  of  IlliDois  dismissing 
a  bill  filed  to  enjoin  defendant  from  prose- 
cuting suits  for  damages  for  alleged  viola- 
tion of  a  copyright.    Affirmed. 


Statement  by  Jenkins,  Circuit  Judge: 
The  American  Press  Association,  a  citizen 


PcB.  Co.  the  decision  that  one  who  innocently 
copies  a  licensed  publication  of  a  copyrighted 
article  is  liable  for  literary  piracy  in  an  action 
by  the  owner  of  the  copyright,  notwithstand- 
ing the  absence  of  the  statutory  notice  from  the 
work  he  copies,  provided  the  proprietor  has 
strictly  enjoined  upon  his  licensee  the  duty  of 
Inscribing  the  notice,  and  does  not  sustain  to- 
ward the  negligent  publisher  the  relation  of 
principal  to  agent, — Is  without  an  exact  prece- 
dent. 

The  writer  has  aimed  to  present  below  the 
cases,  and  those  alone,  which,  arising  under  the 
copyright  laws  of  the  United  States,  have  de- 
termined the  effect  of  the  absence  from  a  copy- 
righted publication  of  the  requisite  statutory 
notice,  or  of  some  material  part  thereof,  or  of 
the  presence  of  a  notice  varying  from  the  literal 
formula  given  in  the  act.  A  few  cases  from 
the  English  reports  which  appear  to  shed  light 
upon  the  present  inquiry  have  been  included, 
but,  as  the  whole  question  Is  one  of  the  scope, 
construction,  and  effect  of  statute  law,  hot  lit- 
tle that  Is  helpful  has  been  gleaned  from  this 
source.  For  the  same  reason,  patent  cases,  al- 
though in  a  degree  analogous  to  copyright  cases, 
are  unavailable. 

II.  Necessity  of  notice. 
Since   the    case   of   Donaldson   v.    Becket,  4 
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of  the  state  of  New  York,  is  engaged  in  the 
business  of  securing  original  and  selected 
matter  for  publication,  whioh  it  prepares  in 
the  form  of  electrotype  plates,  and  leases 
for  publication  to  its  subscribers  for  an 
agreed  consideration.  The  matter  thus  dis- 
tributed is  sometimes  copyrighted  matter, 
and  sometimes  not;  the  former  being  pub- 
lished with  the  requisite  copyright  notice, 
and  the  latter  credited  to  the  source  from 
which  it  is  obtained.  The  appellee,  the 
Daily  Stoiy  Publishing  Ck)mpany,  a  citizen 
of  the  state  of  Illinois,  is  engaged  in  sup- 
plying newspapers  and  periodicals  through- 
out the  United  States  with  short,  copy- 
righted stories,  under  a  form  of  contract 
which  gives  to  such  newspapers  the  ex- 
dusive  right   to   publish    the   stories   fur- 


nished, within  a  limited  territory,  but  upon 
the  express  condition  that  they  shall,  at  the 
time  of  such  publication,  print  with  each 
story  a  full  copyright  notice,  as  required  by 
the  copyright  laws  of  the  United  States. 
January  8,  1900,  the  St.  Louis  Globe-Demo- 
crat, a  patron  of  appellee,  published  a  copy- 
righted story,  entitled  And  After;  omitting, 
through  mere  inadvertence,  any  notice  that 
the  same  was  copyrighted.  Soon  after,  the 
story  thus  published  was  appropriated  by 
the  appellant  and  distributed  to  its  patrons 
by  means  of  its  customary  plates;  proper 
credit  being  given  to  the  'Globe-Democrat 
for  the  story.  As  a  matter  of  fact,  the  story 
belonged  to  the  appellee,  and  had  by  it  been 
copyrighted  and  furnished  to  the  Globe- 
Democrat  under  a  contract  giving  that  pa^ 


Borr.  2408,  2  Bro.  P.  C  120,  In  England,  and 
Whetton  v.  Peters,  8  Pet  691,  8  L.  ed.  1056, 
In  the  United  States,  the  rights  and  remedies 
of  an  author,  artist,  or  a  composer,  in  his 
pabllabed  work,  have  depended  wholly  upon 
statute.  As  copyright  in  published  work  ex- 
ists only  in  virtue  of  the  statute,  when  the 
statute  prescribes  certain  conditions  upon  which 
it  may  be  enjoyed.  It  is  essential  to  its  preser- 
Tation  that  every  one  of  the  statutory  require- 
ments be  substantially  satisfied,  or  no  right  of 
action^ will  accrue  against  the  Infringer. 

One*  of  the  ever-present  conditions  precedent 
to  maintaining  an  action  against  an  infringer 
of  a  copyright,  in  the  American  copyright  law 
fU.  8.  Rev.  Stat  I  4962,  and  Amendments,  U. 
8.  Comp.  Stat  1901,  p.  3411),  has  been 
the  requirement  that  notice  of  the  copyright  be 
irabllshed  with  the  copyrighted  composition.  In 
its  present  form,  that  requirement  Is  thus  ez- 
preoed:  "No  person  shall  maintain  an  action 
for  the  Infringement  of  his  copyright,  unless  he 
shall  give  notice  thereof,  by  inserting  In  the 
sereral  copies  of  every  edition  published,  on  the 
title  page,  or  the  page  Immediately  following, 
If  it  be  a  book,  or,  if  a  map,  chart,  musical  com- 
position, print  cut,  engraving,  photograph, 
ptinting,  drawing,  chromo,  statue,  statuary,  or 
model  or  design,  intended  to  be  perfected  and 
<x)mpleted  as  a  work  of  the  fine  arts,  by  in- 
scribing upon  some  visible  portion  thereof,  or 
of  the  Rubstance  on  which  the  same  shall  he 
mounted,  the  following  words,  vig.:     'Entered 

accordhig  to  Act  of  Congress,  In  the  year , 

by  ▲.  B.,  in  the  office  of  the  Librarian  of  Con- 
gress at  Washington;*  or,  at  his  option,  the 
word  'Copyright*  together  with  the  year  the 
copyright  was  entered  and  the  name  of  the 
party  by  whom  it  was  taken  out ;  thus,  'Copy- 
right, 18—,  by  A.  B.*  " 

The  protection  given  by  the  statute  is  always 
Jeoparded,  and  frequently  lost,  by  failure  to 
conform  to  these  requirements. 

The  proprietor  of  a  copyright  book  Is  bound 
to  give  the  statutory  notice  In  the  several  co^ 
i(^  of  every  edition  published  by  him ;  and  the 
declaration  of  the  statute,  that  no  person  shall 
maintain  an  action  for  the  Infringement  of  his 
copyright  unless  he  shall  give  notice  thereof 
by  taiserting  the  prescribed  words  in  the  several 
copies  of  every  edition  published,  means  every 
edition  which  he,  as  controlling  the  publication, 
publishes;  and  the  word  "action"  means  an  ac- 
tion either  at  law  or  In  equity.  Thompson  v. 
«6  L.  R.  A. 


Hubbard,  131  U.  8.  123,  38  L.  ed.  76,  9  Sup. 
Ct  Rep.  710. 

III.  Variant  notioeB. 

a.  Trad€  names. 

A  notice  of  copyright  containing  the  old  and 
well-established  trade  name,  instead  of  the  per- 
sonal name,  of  the  proprietor,  and  omitting 
his  residence,  although  he  Is  a  foreigner,  is  suffi- 
cient Werckmeister  v.  Springer  Lithographing 
Co.  68  Fed.  808. 

The  same  Is  true  in  England. 

The  requirement  of  the  English  copyright  of 
designs  act  as  to  Inscribing  the  names  of  the 
proprietors  on  the  objects  to  be  protected  is 
satisfied  when  use  is  made  of  the  trade  or  part- 
nership name,  only,  of  such  proprietora  Rock 
V.  Lazarus  (1872)  L.  R.  16  Bq.  104. 

Unless,  indeed,  the  firm  name  is  employed  by 
a  single  individual,  and  falsely  Implies  that 
he  is  not  the  sole  proprietor.  Qraves  v.  Ash- 
ford,  U  R.  2  C.  P.  410. 

b.  Redundancy, 

Additional  words  in  a  notice  of  copyright 
Inscribed  upon  a  map,  which  simply  amplify  the 
formula  prescribed  by  the  statute,  without  in 
any  manner  affecting  its  meaning,  will  be  re- 
garded as  surplusage. 

The  maxim.  Utile  per  inutile  non  vitiatur, 
applies.  If  the  notice  follows  the  statutory 
form,  giving  the  words  In  the  same  order,  it  is 
enough,  although  there  are  extra  words,  not 
subversive  of  the  meaning,  inserted  and  ap- 
pended. Hefel  V.  Whltely  Land  Co.  54  Fed. 
179. 

For  example,  a  notice  reading,  "Copyright, 
entered  according  to  Act  of  Congress,  1889,  by 
T.  C.  Hefel,  Civil  Engineer,**  Is  good.    Ibid. 

So,  too.  Is  a  notice,  which  reads,  "Copyright 
1902,  published  by  Hills  &  Co.,  Ltd.,  London, 
England.'*  Hills  &  Co.  v.  Austrlch,  120  Fed. 
862. 

c.  Inversion. 

An  inscription  upon  a  photograph,  reading, 
"1889,  Copyrighted  by  B.  J.  Falk,  New  York,*' 
although  a  departure  tvom  the  form  prescribed 
by  statute,  viz.:  "Copyright  1889,  by  B.  J. 
Falk,'*  must  nevertheless,  upon  the  authority 
of  Callaghun  v.  Myers,  128  U.  S.  617,  32  L.  ed. 
547,  9  Sup.  Ct  Rep.  177,  be  held  sufficient  as 
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per  the  exclusive  right  to  publish  the  story 
within  the  territory  covered  by  the  city  of 
St.  Louis,  upon  the  express  condition  that 
that  paper  q^ould  and  would  print  with  the 
story,  in  compliance  with  the  statutes  of 
the  United  States,  the  copyright  notice,  as 
follows:  "Copyrighted,  1899,  by  Daily  Story 
Publishing  Company;"  and  the  St.  Louis 
Globe-Democrat  expressly  agreed  so  to  do. 
The  Daily  Story  Publishing  Company  sold 
to  other  newspapers  the  exclusive  right  of 
publication  of  the  story  in  their  respective 
territories;  being  other  than  the  territory 
granted  to  the  St.  Louis  Globe-Democrat, 
and  under  like  contract  and  condition  as 
that  with  the  St.  Louis  Globe-Democrat. 
The  appellant  had  no  knowledge  that  the 
story  had  been  copyrighted.    Both  associa- 


tions acted  in  good  faith;  the  Daily  Story 
Publishing  Company  believing  that  the 
Globe-Democrat  had  protected  its  copyright, 
and  the  American  Press  Association  believ- 
ing that  the  story  was  not  cop3rrighted. 
Upon  learning  that  newspapers  were  pub- 
lishing the  story  without  license,  the  appel- 
lee presented  to  the  various  papers  publish- 
ing the  story  bills  for  damages,  threatening 
suit  for  their  recovery.  The  appellant 
promptly  informed  the  appellee  of  the  man- 
ner in  which  the  story  was  obtained,  and  as- 
sumed responsibility  for  its  use  by  its  pa- 
trons, and  announced  that  the  publication 
would  be  immediately  discontinued,  which 
was  done.  The  appellant  filed  its  bill  in  the 
circuit  court  to  restrain  appellee  from  col- 
lecting in  any  manner  from  its  p&trons  any 


a  substantial  compliance  with  the  statute.    Falk 
V.  Bcbumacber,  48  Fed.  222. 

d.  LooaiUm. 

However  It  might  have  been  nnder  a  form  of 
statute  requiring  the  copyright  notice  upon  a 
musical  composition  to  be  Inscribed  on  some  por- 
tion of  the  face  or  front  thereof,  or  on  the 
face  of  the  substance  on  which  the  same  shall 
be  mounted,  under  a  statute  merely  requiring 
the  Inscription  to  be  upon  some  visible  portion 
thereof,  or  of  the  substance  on  which  the  same 
shall  be  mounted,  a  notice  on  the  first  page  of 
a  piece  of  music — the  next  but  one  to  the 
cover  title — sufficiently  compiles  with  the  stat- 
ute.   Blume  V.  Spear,  30  Fed.  629. 

lY.  Defective  notice$, 

a.  Material  omisaione. 

A  materially  defective  notice  of  copyright  Is, 
In  contemplation  of  law,  no  notice  whatever. 
Osgood  V.  A.  S.  Aloe  Instrument  Co.  83  Fed. 
470. 

To  omit  altogether  the  date  from  a  copy- 
right notice  Is  fatal.  King  v.  Force,  2  Cranch, 
C.  C.  208,  Fed,  Cas.  No.  7,791. 

This  defect  Is  not  cured  by  inserting  the  date 
at  the  foot  of  the  title  page,  where  the  date 
of  publication  is  usually  printed,  even  when 
the  notice  Is  on  the  title  page  Itself.  Tompkins 
V.  Rankin,  3  Cent.  L.  J.  448,  Fed.  Cas.  No. 
14,090. 

To  entitle  the  owner  of  a  copyright  to  main- 
tain an  action  for  Its  InfrlngeoLent  the  notice 
published  by  him  In  the  protected  work  must 
comply  with  the  statute.  The  omission  from 
such  notice  of  the  words  "In  the  office  of  the 
Librarian  of  Congress  at  Washington,"  when 
he  elects  to  use  the  first,  instead  of  the  second, 
formula  in  the  statute,  Is  fatal.  Jackson  v. 
Walkie,  20  Fed.  15. 

A  copyright  notice  which  substitutes  the 
phrase,  **all  rights  reserved,"  for  the  name  of 
the  proprietor,  when  the  second  statutory  form 
Is  adopted,  Is  fatally  defective.  Osgood  v. 
A.  S.  Aloe  Instrument  Co.  69  Fed.  291. 

Nor  can  this  defect  be  supplied  by  the  ap- 
pearance upon  the  title  page  (the  copyright  no- 
tice being  upon  the  back  of  the  title)  of  the 
name  of  the  publisher.  Even  If  the  publisher's 
name  could  be  regarded  as  identical  with  the 
66  L.  R.  A. 


name  of  the  proprietor  of  the  copyright  (anil 
it  cannot  be  so  deemed),  the  defect  Is  not  thus 
curable.  Osgood  v.  A.  8.  Aloe  Instromeat  Os. 
83  Fed.  470. 

b.  Immateri^a  omfotioiie. 

The  object  of  the  provision  In  the  copyright 
law  for  Inscribing  notice  of  the  copyright  npoD 
the  protected  production  as  a  condition  prece* 
dent  to  the  maintenance  of  suit  against  an  In- 
fringer Is  to  give  notice  to  the  public,  by  plae> 
Ing  upon  each  copy  in  some  visible  shape  the 
name  of  the  author,  of  the  existence  of  the 
claim  of  exclusive  right  and  the  date  at  which 
this  right  was  obtained.  This  notice  is  snffl- 
clently  given  by  words  found  on  each  copy  of  a 
copyrighted  photograph,  which  clearly  assert  a 
copyright,  the  date  thereof,  and  the  identity  of 
the  author.  Burrow-Olles  Lithographic  CC  v. 
Sarony.  Ill  U.  8.  68,  28  L.  ed.  849,  4  Sup.  CL 
Rep.  279. 

It  Is  therefore  snfflclent  if  the  notice  con- 
tains the  initial  only  of  the  Christian  name  of 
the  proprietor  of  the  copyright.     Ihid. 

And  even  when  the  surname  Is  given,  if  the 
Christian  name  be  altogether  lacking.  Bolles 
V.  Outing  Co.  46  L.  R.  A.  712,  23  C.  a  A.  694, 
46  U.  8.  App.  449,  77  Fed.  966. 

And  It  Is  permissible,  too,  to  abbreviate  the 
date.    Ibid.;  Snow  v.  Mast,  65  Fe0.  995. 

V.  Worke  in  several  parte. 

A  copyrighted  work  In  several  rolnmes  is 
protected  when  the  notice  required  by  the  stat- 
ute is  published  In  Its  proper  place  In  the  flrat 
volume,  only,  of  the  serlea  Dwight  v.  Ap- 
pleton,  1  N.  Y.  Legal  Obs.  195,  Fed.  Csa.  No. 
4,215. 

And  a  statistical  atlas,  containing  several 
maps,  copyrighted  as  an  entirety  and  contain- 
ing a  single  notice  of  the  copyright  In  Its  proper 
plsce.  Is  fully  protected  in  all  its  parts.  It  Is 
un'iiecessary  to  copyright  and  inscribe  with  no- 
tice every  map  by  itself.  Black  v.  Henry  O. 
Allen  Co.  9  L.  R.  A.  433,  42  Fed.  618. 

And  a  sheet  of  photographs,  4,500  In  num- 
ber, taken  at  successive  Instants  of  time,  of  a 
moving  scene,  need  only  be  inscribed  once  with 
the  statutory  notice  of  copyright  In  order  fitlly 
to  protect  the  several  views  of  the  series.  Bdl- 
son  V.  Lnbln.  58  C.  C.  A.  604,  122  Fed.  240,. 
Bevershig  110  Fed.  903. 
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damages  or  compensation,  or  from  institut- 
ing any  suit  therefor ;  insisting  that  the  ap- 
pellee had  lost  its  right  of  copyright  by 
such  publication  by  the  St.  Louis  Globe- 
Democrat.  Upon  hearing,  a  decree  was  en- 
tered dismissing  the  bill  for  want  of  equity, 
from  which  decree  this  appeal  is  taken. 

Argued    before    Jenkina,    Cfrosacup,    and 
Baker,  Circuit  Judges. 

Mr.  Iiouis  OL  EhlOy  for  appellant: 
No  action  can  be  maintsdned  by  any 
person  for  the  infringement  of  his  copy- 
right, unless  he  shall  give  notice  thereof 
by  inserting  in  the  scTeral  copies  of  every 
edition  published  the  required  copyright  no- 
tice. 


U.  S.  Rev.  Stat,  fi  4962,  U.  S.  Comp.  Stat. 
1901,  p.  3411. 

An  edition  of  appellee's  copyrighted  story 
was  published  by  the  St.  Louis  Globe-Demo- 
crat. 

Reade  v.  Bentley,  4  Kay  ft  J.  656;  Drone,. 
Copyright,  p.  355. 

Publication  is  defined  as  selling  or  offer- 
ing  to  the  public. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  513; 
Drone,  Copyright,  p.  291. 

The  provisions  of  the  copyright  law  in 
regard  to  notice  are  strictly  construed,  and 
the  burden  of  strict  compliance  with  same 
is  expressly  thrown  upon  the  party  claim- 
ing the  copyright. 

Baker  v.  Taylor,  2  Blatchf.  82,  Fed.  Cas^ 
No.  782;  Parkinson  ▼.  LaeeUe,  3  Sawy.  330,. 


YL  When  notice  it  entirely  absent. 
a.  Unpublished  eopiee. 

The  statute  comes  Into  play  only  upon  the 
publication  of  an  Intellectual  production.  It 
Is  therefore  wholly  unnecessary  to  attach  the 
notice  to  copies  not  actually  published,  thougb 
these  be  numerous.  Bartlette  v.  Crittenden, 
4  McLean.  800,  Fed.  Cas.  No.  1,082,  5  McLean, 
82,  Fed.  Caa  No.  1,076. 

In  the  note  In  this  series  on  the  Common- 
latr  righte  of  authors  and  others  in  intellect%MLl 
^roduetiona,  appended  to  Press  Pub.  Co.  y. 
Monroe,  51  L.  R.  A.  358,  the  reader  will  find 
(div.  Y.,  c  pu  874)  the  cases  that  answer  the 
question.  What  constitutes  publication^ 

b.  Authorized  publications. 

1.  Before  copyright. 

In  a  ease  which  came  before  the  courts  in 
1839  it  appeared  that  the  complainant  had  pub- 
lished his  work  in  a  newspaper  of  general  cir- 
culation without  notice  of  tbe  copyright,  and 
afterwards  got  It  out  and  copyrighted  it  In 
book  form.  Upon  applying  for  an  injunction 
pendente  lite  against  one  who  had  republished 
the  work  from  tbe  newspaper,  the  court  said 
some  Tery  important  and  novel  questions  were 
raised  by  this  state  of  facts,  questions  to  which 
no  judiciar  answers  had  been  found,  either  by 
the  industry  of  counsel,  or  his  own  research. 
Two  of  these  were,  first,  whether  an  author 
who  giyes  his  work  to  the  public  by  printing 
and  publishing  it  In  a  public  paper,  unpro- 
tected by  any  copyright,  can  have  such  a  right 
in  the  same  work  by  afterwards  publishing  it 
in  book  form ;  and,  second,  If  he  can,  whether, 
be  can  maintain  an  action  for  infringement 
against  one  who,  neyer  having  seen  or  heard 
of  the  book,  copies  the  newspaper.  The  ques- 
tions were  left  unanswered.  Their  existence 
was  considered  to  dispute  the  right  of  the 
claimant  to  an  extent  sufficient  to  deny  him 
a  preiimiuary  injunction.  Miller  v.  McEIroy, 
1  Clark   (Pa.)   326,  Fed.  Cas.  No.  9,581. 

These  questions  are  no  longer  open.  It  Is 
settled  that,  under  the  stated  circumstances,  the 
copyright  is  not  kept  alive.  Holmes  v.  Hurst, 
174  U.  8.  82,  43  L.  ed.  904,  10  Sop.  Ct.  Rep. 
«06. 

Indeed,  the  courts  have  gone  beyond.  If  a 
book  is  published  serially  in  a  magazine, — even 
C6  K  R.  A. 


a  magazine  copyrighted  as  an  entirety  by  the- 
publishers,  and  containing  in  due  form  in  each 
issue  the  statatory  notice  of  such  copyright,— > 
and  when  the  serial  publication  is  ciMnplete,  or 
while  it  is  running,  such  book  be  copyrighted 
by  and  In  the  name  of  the  author,  and  published 
with  the  statutory  notice  therein  printed,  no- 
action  can  be  mahitained  against  the  pirate. 
Mifflin  T.  R.  H.  White  Co.  190  U.  S.  260,  47  L. 
ed.  1040,  23  Sup.  Ct  Rep.  769 ;  Mifflin  v.  Dut- 
ton,  190  U.  8.  265,  47  L.  ed.  1043,  23  8up.  Ct. 
Rep.  771. 

Said  Brown,  J.,  who  wrote  for  the  court  in 
the  first  of  these  cases:  The  object  of  the 
notice  being  to  warn  the  public  against  tho- 
republicatlon  of  a  certain  book  by  a  certain  au- 
thor or  proprietor.  It  is  difflcult  to  see  how  a 
person  reading  either  (sic.)  of  these  notices- 
would  understand  that  they  were  Intended  for 
the  protection  of  the  same  work.  On  their 
face  they  would  seem  designed  for  an  entirely 
dllTerent  purpose.  It  might  well  be  that  a 
book  not  copyrighted,  or  insufficiently  copyright- 
ed.  by  the  author,  might  be  republished  by  an- 
other in  total  Ignorance  of  the  fact  that  It  had 
previously  appeared  serially  in  a  copyrighted 
magazine.  It  Is  incorrect  to  say  that  any  form 
of  notice  is  good  which  calls  attention  to  the 
person  ol  whom  Inquiry  can  be  made  and  In- 
formation obtained,  since,  the  right  being  pure- 
ly statutory,  the  public  may  Justly  demand  that 
the  persons  claiming  a  monopoly  of  publica- 
tion shall  pursue,  in  substance,  at  least,  the 
statutory  method  of  securing  It.  In  determin- 
ing whether  a  notice  of  copyright  Is  misleading, 
we  are  not  bound  to  look  beyond  the  face  of 
the  notice,  and  Inquire  whether,  under  the  facts 
of  the  particular  case,  It  is  reasonable  to  sup- 
pose an  Intelligent  person  could  actually  have 
been  misled.  With  the  utmost  desire  to  give  a 
construction  to  the  statute  most  liberal  to  the 
author,  we  find  It  impossible  to  say  that  the 
entry  of  a  book  under  one  title  by  the  publish- 
ers can  validate  the  entry  of  another  book  of 
a  different  title  by  another  person. 

2.  After  copyright.         -^•'^ 

In  the  second  of  the  two  cases  Just  cited 
(Mifflin  V.  Dutton,  190  U.  S.  265,  47  L.  ed. 
1043,  23  Sup.  Ct.  Rep.  771)  Drown,  J.,  said, 
in  substance :  As  the  first  twenty-nine  chap- 
ters appeared  in  tbe  Atlantic  Monthly  before 
any  steps  were  taken  by  either  publishers  or 
author  to  obtain  a  copyright,  they  at  least  be> 
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Fed.  Cas.  No.  10,762;  Wheaton  v.  Peters,  8 
Pet.  591,  8  L.  ed.  1055;  Boucicault  v.  Hart, 
13  Bintchf.  47,  Fed.  Caa.  No.  1,692;  Laio- 
rence  v.  Dcuiia,  4  Cliff.  1,  Fed.  Cas.  No. 
8,136;  Merrcll  v.  Tice,  104  U.  S.  557,  26  L. 
ed.  854;  Callaghan  v.  Myers,  128  U.  S.  617, 
32  L.  ed.  547,  9  Sup.  Ct.  Rep.  177;  Banks 
T.  Manchester,  128  U.  S.  244,  252,  32  L.  ed. 
425,  428,  9  Sup.  Ct.  Rep.  36;  Thompson  v. 
Hubbard,  131  U.  S.  123,  33  L.  ed.  76,  9  Sup. 
■Ct.  Rep.  710;  Pierce  d  B.  Mfg,  Co,  v. 
Werckmeister,  18  C.  C.  A.  431,  33  U.  S. 
App.  399,  72  Fed.  54;  Osgood  v.  A.  8.  Aloe 
Instrument  Co.  83  Fed.  470;  King  v.  Force, 
2  Cranch,  C.  C.  208,  Fed.  Cas.  No.  7,791; 
Tompkins  v.  Rankin,  3  Cent.  L.  J.  443,  Fed. 
Cas.  No.  14,090;  Jackson  v.  Walkie,  29  Fed. 
15;   Higgins  v.  Keuffel,  30  Fed.  627;   Mo- 


Donald  y.  Hearst,  95  Fed.  656;  Bennett  v. 
Oarr,  37  C.  C.  A.  463,  96  Fed.  213;  Snow 
V.  Laird,  39  C.  C.  A.  311,  98  Fed.  813; 
Holmes  v.  Hurst,  174  U.  S.  83,  43  L.  ed. 
904,  19  Sup.  Ct.  Rep.  606. 

The  object  of  §  4962  of  the  statute  (U.  S. 
Comp.  Stat.  1901,  p.  3411)  is  to  give  notice 
of  the  copyright  to  the  public;  to  prevent 
a  person  being  punished  who  ignorantly  and 
innocently  reproduces  copyrighted  matter 
without  knowledge  of  the  protecting  copy- 
right. 

Parkinson  ▼.  Laselle,  3  Sawy.  333,  Fed. 
Cas.  No.  10,762;  Burroto-Oiles  Lithographic 
Co,  V.  Sarony,  111  U.  S.  55,  28  L.  ed.  350, 
4  Sup.  Ct.  Rep.  279;  Pierce  d  B.  Mfg.  Co,  v. 
Werckmeister,   18  C.  C.  A.  431,   33  U.  S. 


<»me  pablic  property.  The  author's  copyright 
of  the  last  thirteen  chapters  would  doubtless 
have  been  valid  but  for  the  fact  that  they  sub- 
sequently appeared  In  two  numbers  of  the 
magazine  without  notice  of  such  copyright.  As 
we  have  already  held  that  the  copyright  of  the 
magazine  by  the  publishers  did  not  operate  as 
notice  of  the  rights  of  the  author  to  any  article 
appearing  therein,  it  follows  that  the  appear- 
ance of  the  last  thirteen  chapters  vitiated  the 
•copyright 

If  a  mere  label  designating  the  contents  of 
the  package  upon  which  it  Is  put  can  be  deemed 
a  composition,  that  is  copyrightable, — and  it 
■cannot, — still,  inasmuch  as  the  statute  requires 
that  there  shall  appear  upon  everything  copy- 
righted a  notice  of  the  copyright  as  a  condition 
precedent  to  prosecuting  an  infringer,  if  no 
such  notice  is  put  upon  the  label  there  can  be 
maintained  neither  an  action  for  damages,  nor 
a  suit  in  equity  to  restrain  its  future  use.  Hig- 
gins V.  Keuffel.  140  U.  S.  428,  35  L.  ed.  470,  11 
Sup.  Ct.  Rep.  781. 

The  omission  of  the  proprietor  of  a  copy- 
righted  book  to  print  therein  the  notice  which 
the  statute  requires,  complete  in  respect  of 
l)oth  the  year  of  entry  and  the  name  of  him  who 
entered,  as  well  as  the  claim  of  copyright,  de- 
bars such  proprietor  from  maintaining  an  ac- 
tion for  the  infringement  of  his  copyright, 
even  o gainst  the  former  proprietor,  his  grantor, 
who  had  knowledge  of  his  rights,  and  who  in 
the  first  edition  had  himself  fully  complied  with 
the  statute  in  respect  of  notice.  Thompson  v. 
Hubbard,  131  U.  S.  123,  83  L.  ed.  76,  9  Sup.  Ct. 
Rep.  710. 

In  England,  however,  the  author  of  a  copy- 
righted play,  who  afterwards  publishes  a  novel 
with  the  same  plot  and  characters,  and  contain- 
ing scenes  and  passages  of  the  dialogue  identi- 
cal with  those  in  the  play  (the  novel  being  un- 
protected from  adaptation  to  the  stage),  is  en- 
titled to  an  injunction  against  one  who  dram- 
atizes the  novel,  and  thus  infringes  the  copy- 
righted play.  The  fact  that  the  infringer  is 
Ignorant  of  the  play,  and  makes  his  adaptation 
from  the  novel  alone,  is  no  defense.  Reade  v. 
Lacy,  1  Johns.  &  H.  524. 

In  the  above  case,  the  vice  chancellor.  Sir 
W.  Page  Wood,  said  :  I  cannot  accede  to  the  ar- 
gument that  plaintiff  is,  in  effect,  to  lose  the 
benefit  of  bis  copyright  in  his  play  because  he 
has  reproduced  it  in  the  form  of  a  novel.  Copy- 
right may  be  described  as  the  exclusive  right 
of  multiplying  copies  of  a  particular  work.  It 
66  L.  Rp  A. 


is  very  like  patent  right,  and,  if  it  Is  Infringed, 
ignorance  will  not  avail  as  a  defense  in  the  one 
case  more  than  in  the  other.  The  consideration 
whether  any  animus  furandi  can  be  detected  is 
one  that  applies  in  that  difficult  class  of  cases 
relating  to  dictionaries,  road  books,  and  the 
like,  where  a  certain  amount  of  common  mate- 
rial is  used  by  different  persons,  and  the  mat« 
ter  in  issue  Is  "piracy  or  no  piracy." 

c.  Unlicensed  publicatUms, 

1,  By  parties  in  privity  with  the  proprietor. 

By  requiring  notice  of  copyright  In  or  upon 
the  several  copies  of  every  edition  of  a  copy« 
righted  work  published,  the  statute  makes  no 
distinction  between  the  original  work  and  the 
reproductions  thereof,  but  regards  all— original 
and  replicas — as  copies.  The  notice  is  as  es- 
sential and  as  much  required  upon  the  original 
as  upon  every  reproduction.  Pierce  &  B.  Mfg. 
Co.  V.  Werckmeister,  18  C.  C.  A.  431,  33  U. 
S.  App.  899,  72  Fed.  54,  Reversing  63  Fed.  445 ; 
Werckmeister  v.  American  Lithographic  Co.  126 
Fed.  244. 

The  exhibition  in  two  public  art  galleries  of 
an  original  painting  without  notice  of  a  copy- 
right thereon  is  a  publication,  and  the  subse- 
quent copyrighting  by  the  assignee  of  the  artist, 
and  careful  inscription  upon  all  reproductions 
of  the  picture  of  the  statutory  notice,  will  not 
avail  the  proprietor  of  the  copyright  to  maintain 
suit  against  infringers.     Ibid, 

The  exhibition  in  a  public  art  gallery  of  a 
painting  without  any  notice  of  copyright  there- 
on, by  the  artist  after  he  has  sold  to  another  the 
right  to  copyright  the  picture,  and  the  pur- 
chaser has  procured  a  copyright,  and  duly 
inscribed  the  statutory  notice  upon  every  pub- 
lished reproduction  thereof,  defeats  any  action 
by  such  purchaser  against  an  infringer.  Werck- 
meister V.  American  Lithographic  Co.  117  Fed. 
360.  

2.  By  pirates. 

He  who  innocently  copies  from  a  newspaper 
of  general  circulation  a  copyrighted  piece  of 
music,  in  ignorance  of  the  existence  of  the  copy- 
right, is  yet  liable  to  the  statutory  penalties 
when  sued  for  infringement.  Mlllett  v.  Snow- 
den,  1  West.  L.  J.  240,  Fed.  Cas.  No.  9,600. 

The  publisher  of  a  book  in  English,  trans- 
lated from  a  foreign  language,  where  the  for- 
eign book  was  in  fact  a  translation  in  turn  o£ 
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App.  399,  72  Fed.  64;  Drone,  Copyright, 
jp.  272. 

The  intention  to  abandon,  or  abandon- 
ment, is  immaterial,  if  there  is  publication. 

Holmes  v.  Hurst,  25  C.  C.  A.  610,  61  U.  S. 
App.  271,  80  Fed.  615;  Osgood  v.  A.  8.  Aloe 
Jnstrumenl  Co.  83  Fed.  470. 

Wherever  one  of  two  innocent  persons 
must  suil'er  by  the  act  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it. 

Broom,  Legal  Maxims,  6th  ed.  *686; 
Holly  ▼.  Missionary  8oc.  180  U.  S.  286,  46 
Ia  ed.  531,  21  Sup.  Ct.  Rep.  396. 

Appellee's  remedy  for  any  damages  suf- 
fered is  upon  its  contract  for  publication 
against  its  subscriber,  who  violated  the  pro- 


visions  thereof,   according  to   the   analogy 
of  copyrighted  books  sold  by  subscription. 

Clemens  v.  Estes,  22  Fed.  899;  Harrison 
V.  Maynard,  M,  d  Co.  10  C.  C.  A..  17,  26 
U.  S.  App.  99,  61  Fed.  689. 

On  petition  for  rehearing. 

A  copyright  is  to  be  distinguished  from 
other  property  by  the  conditions  imposed 
upon  its  existence  by  the  very  statute  creat- 
ing it  and  the  various  ways  in  which  it  may 
be  lost.  Its  inadvertent  loss  may  be  a  mis- 
fortune, but  this  is  no  reason  why  the  stat- 
ute should  not  be  enforced. 

Werckmeister  v.  American  Lithographio 
Co.  117  Fed.  360;  Wheaton  v.  Peters,  8 
Pet.  691,  8  L.  ed.  1055. 

This  is  no  case  of  piracy. 

Drone,  Copyright,  p.  305. 


an  Bnglish  copyrighted  book,  although  he  is 
ignorant  of  the  rights  of  the  original  English 
author,  and  acts  innocently.  Is  liable  when  sued 
for  infringement  Murray  v.  Bogue,  17  Jur. 
219,  1  Week.  Rep.  109,  22  L.  J.  Ch.  N.  S.  457, 
1  Drew.  853. 

It  Is  no  defense  to  an  action  for  infringing 
the  copyright  of  an  engraving  that  the  defend- 
ant, without  knowledge  of  the  copyright,  in- 
nocently sold  a  picture  produced  by  a  pirate. 
iSambart  v.  Sumner,  5  Jur.  N.  S.  1109,  8  Week. 
Rep.  27,  6  HurlBt.  &  N.  5,  29  L.  J.  Exch.  N. 
8.  98. 

8.  After   notice   Tms    been   erased. 

If  the  proprietor  of  a  copyrighted  picture 
duly  inscribes  every  published  copy  of  it  wllh 
the  proper  statutory  notice,  one  Ignorant  of 
the  copyright,  who  happens  upon  and  innocent- 
ly reproduces  a  copy  of  such  picture  from  which 
the  copyright  notice  has  disappeared,  whether 
accidentally  or  purposely.  Is  liable  as  an  in- 
fringer. Falk  V.  Cast  Lithograph  &  Engraving 
Co.  4  C.  C.  A.  648,  14  U.  S.  App.  15,  54  Fed. 
^00,  Amrming  40  Fed.  168. 

VII.  Patents. 

Although  there  is  considerable  analogy  be- 
tween a  patent  and  a  copyright,  cases  concern- 
ing patents  are  not  helpful  in  elucidating  the 
present  subject.  It  Is  true  the  patent  law  re- 
4iulres  the  patented  article,  or,  if  that  Is  im- 
practicable, the  case  or  wrapper  which  encloses 
It,  to  be  marked  "patented,"  with  the  date  of 
the  patent ;  but  It  also  provides  that  actual  no- 
tice to  an  Infringer,  in  lieu  thereof,  shall,  from 
the  time  of  giving  it,  be  equally  efficacious.  And 
the  cases  hold  that  the  only  effect  of  omitting 
this  marking  is  to  limit  the  amount  of  the  re- 
covery. It  does  not  in  the  least  affect  the  right 
to  injunctive  relief.  Dunlap  v.  Schofleld,  152 
U.  S.  244,  88  L.  ed.  426,  14  Sup.  Ct.  Rep.  576 ; 
Coupe  V.  Royer,  155  U.  8.  565,  39  1*.  ed.  263, 
15  Sup.  Ct  Rep.  199 ;  Traver  v.  Brown,  62  Fed. 
935 ;  Palrpoint  Mfg.  Co.  v.  Eldridge  Co.  71  Fed. 
309 ;  Matthews  &  W.  Mfg.  Co.  v.  National  Brass 
St  Iron  Works,  71  Fed.  518;  Hogg  v.  Glmbel, 
94  Fed.  518. 

VIII.  Conclusion. 

In  Falk  V.  Oast  Lithograph  &  Engraving  Co. 
4  C.  C.  A.  648,  14  U.  S.  App.  15,  54  Fed.  890, 
Affirming  40  Fed.  168,  there  was  general  tes< 
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timony  in  complainant's  behalf  that  every  copy 
he  had  published  of  the  copyrighted  photograph 
in  suit  bore  the  statutory  notice  before  it  left 
his  establishment;  and,  in  defendant's  behalf, 
that  the  photograph  which  the  defendant  cop- 
led,  was  purchased  by  defendant's  treasurer 
from  a  reputable  dealer,  and  did  not  have  any 
notice  of  copyright  whatever  anywhere  npon  it. 
In  the  court  below,  I^combe,  J.,  after  holding 
that  the  testimony  adduced  by  complainant  was 
prima  facie  sufficient  to  entitle  him  to  an  injunc- 
tion, said  that  this  prima  fade  case  was  not 
broken  down  by  proof  that  defendant's  picture 
was  copied  from  an  unmarked  photograph,  in 
the  absence  of  any  proof  of  the  identity  of  the 
person  from  whom  the  photograph  was  bought. 
This  evidence,  he  said,  is  not  sufficient  to  war- 
rant a  finding  that  the  particular  copy  which 
got  into  defendant's  bands  was  published  in  the 
condition  that  defendant  received  it,  so  as  to 
require  the  complainant  to  supplement  his  gen- 
eral testimony  as  to  the  copies  he  published 
with  specific  evidence  concerning  the  one  in 
question.  Upon  appeal,  Shipman,  J.,  said :  The 
testimony  satisfies  us  that  all  the  copies.  In- 
cluding the  one  purchased  by  Mr.  Gray  (treas- 
urer of  the  defendant)  left  the  shop  of  the  com- 
plainant With  the  proper  copyright  notice  prop- 
erly inscribed  upon  the  face  of  the  substance 
upon  which  the  same  were  mounted.  If  the 
proper  statutory  notice  of  copyright  was  upon 
each  copy  as  It  left  the  control  and  ownership 
of  the  proprietor  of  the  copyright,  he  cannot  be 
responsible  for  any  changes  which  were  after- 
wards improvldently  made  upon  a  particular 
copy  before  it  came  Into  the  hands  of  the  last 
purchaser. 

The  report  of  Millett  v.  Snowden,  1  West, 
li.  J.  240,  Fed.  Cas.  No.  9,600,  does  not  show 
whether  the  newspaper  from  which  the  defend- 
ant copied  published  the  article  permlsslvely  or 
pii'atlcally.  Betts,  J  «  charged  the  Jury  that  in- 
tention could  not  be  taken  into  view ;  that.  If 
a  copyright  has  been  invaded,  the  offender, 
whether  or  not  he  knew  of  the  copyright,  is  lia- 
ble to  the  penalty. 

In  Werckmeister  v.  American  Lithographic 
Co.  117  Fed.  360,  which  Mr.  Hamlin,  in  his  use- 
ful summary  of  the  recent  decisions  (Copyright 
Cases,  p.  74,  8vo.  N.  Y.  1004),  considers  hard  to 
reconcile  with  the  principal  case,  Thomas,  J., 
said :  The  complainant  could  not  procure  the 
copyright  In  his  own  behalf,  leaving  the  paint- 
ing with  the  artist,  and  rid  himself  of  the  re- 
sponsibility which  the  statute  places  upon  the 
29 
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Messrs.  Jacob  Newiiiaii«  8.  O.  IiOTiai- 
son,  Benjaniin  V.  Becker,  and  Frank 
Jokneton,  Jr.,  for  appellee: 

It  is  ivhoUy  immaterial  whether  one  who 
appropriates  another's  literary  work  is,  or 
is  not,  aware  that  it  is  protected  by  copy- 
right, for  he  who  appropriates  unto  him- 
self the  labors  of  another  does  so  at  his 
own  peril. 

2  High,  Inj.  §  1024;  Drone,  Copyright, 
pp.  403,  404,  487 ;  7  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  570;  Millett  v.  Snovoden,  1  West. 
L.  J.  240,  Fed.  Cas.  No.  9,000;  Reed  v. 
Holliday,  19  Fed.  325;  Falk  v.  Oast  Litho- 
graph d  Engraving  Co.  4  C.  C.  A.  648, 
14  U.  S.  App.  15,  54  Fed.  890,  48  Fed.  262. 

The  St.  Louis  Globe-Democrat  was  not 
the  agent  of  the  Daily  Story  Publishing 
Company,  but  was  its  licensee  and  an  inde- 
pendent contractor,  and,  therefore,  the 
rights  of  the  Daily  Story  Publishing  Com- 
pany were  not  affected  by  the  wrongful  act 
of  the  St.  Louis  Globe -Democrat. 

Drone,  Copyright,  p.  305;  1  Bouvier,  Law 
Diet.  p.  135:  2  Bouvier,  Law  Diet.  p.  45; 
Saxlehner  v.  Eisner  d  M,  Co.  179  U.  S.  19, 
45  L.  ed.  60,  21  Sup.  Ct.  Rep.  7;  Sheppard 
V.  Stuart,  13  Phila.  117;  Black  v.  Henry  G. 
Allen  Co.  9  L.  R,  A.  433,  42  Fed.  618,  56 
Fed.  764;  Davis  v.  Vories,  141  Mo.  234,  42 
S.  W.  674;  Willis  v.  Tibbals,  1  Jones  &  S. 
220;  Ooldmark  v.  Kreling,  35  Fed.  661. 

A  license  to  use  copyrighted  matter  may 
be  given;  the  legal  title  to  the  copyright 
remains  in  the  owner,  and  the  beneficial  in- 
terest passes  to  the  licensee.  The  licensee 
acquires  the  privilege  of  publication,  but  no 
proprietary  rights  in  the  copyright. 

Drone,  Copyright,  p.  305;  Curtis,  Copy- 
right, 224;  Black  v.  Henry  G.  Allen  Co.  9 
L.  R.  A.  433,  42  Fed.  618;  Davis  v.  Vories, 
141  Mo.  234,  42  S.  W.  674. 


It  is  no  defense  to  an  action  for  infringe- 
ment of  copyright  that  the  party  charged 
with  the  infringement  has  followed  the  cus- 
tom of  newspapers  or  periodicals  as  to  oapy> 
ing  from  each  other's  columns. 

2  High,  Inj.  fi  1032;  7  Am.  ft  Eng.  Enc 
Law,  2d  ed.  p.  572;  Walter  ▼.  Steinkopff, 
67  Lw  T.  N.  S.  184. 

To  establish  the  defense  of  abandonment 
of  a  copyright,  it  is  necessary  to  show,  not 
only  the  owner's  acts  indicating  a  practical 
abandonment,  but  an  actual  intent  to  aban- 
don. 

Curtis,  Copyright,  219,  222;  Saxlehner 
V.  Eisner  d  M.  Co,  179  U.  S.  19,  45  L.  ed. 
60,  21  Sup.  Ct.  Rep.  7;  Folsom  v.  Marsh. 
2  Story,  100,  Fed.  Cos.  No.  4,901;  Shep- 
pard  T.  Stuart,  13  Phila.  117;  Mouson  v. 
Boehm,  L.  R.  26  Ch.  Div.  398. 

In  an  action  for  infringement  of  copy- 
right matter,  in  order  to  sustain  the  de- 
fense that  the  copy  which  defendant  pro- 
duced was  without  the  statutory  notice  of 
copyright,  it  is  not  sufficient  that  it  did  not 
contain  such  notice  when  it  came  into  de- 
fendant's possession,  but  it  must  be  shown 
that  it  lacked  such  notice  when  it  left  the 
possession  of  the  owner. 

Falk  y.  Gast  Lithograph  d  Engra/oing  Co, 
4  C.  C.  A.  648,  14  U.  S.  App.  15,  54  Fed. 
890,  48  Fed.  262. 

Jenkins,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  doubtful  if  this  bill  can  be  sustained 
under  any  head  of  equitable  jurisdiction.  It 
might  be  entertained  to  prevent  a  multi- 
plicity of  suits,  if  any  legal  duty  is  imposed 
upon  the  appellant  to  protect  its  customers 
from  the  demands  of  the  appellee.  It  h 
questionable  if  any  such  duty  is  averred  or 
exists.     Wolfe  v.  Burke,  56  N.  Y.  115. 


owner  of  the  copyrl^rht,  lylz.:  That  the  palnt- 
inf?.  If  publicly  displayed,  shall  bear  the  requi- 
site notice.  It  Is  true  that  the  artist,  by 
displaying  the  picture,  has  wronged  the  com- 
plainanl ;  but  he  has  also  misled  the  public, 
and  has  been  able  to  do  this  by  the  failure  of  the 
complainant  (o  see  to  it  that  the  duty  imposed 
by  the  statute  was  fulfilled.  In  short  the  stat- 
ute gives  to  the  assignee  what  it  gives  to  the 
assignor,  and  no  more,  and  all  the  conditions 
subsequent  that  would  operate  against  the  as- 
signor are  equally  effective  against  the  as- 
signee. 

It  may  safely  be  concluded  that  it  is  essential 
to  the  perpetuity  of  a  copyright  that  a  notice 
conforming  in  ail  material  respects  to  the  stat- 
utory formula  be  inscribed  in  or  upon  every 
copy,  original  or  replica,  of  a  copyrighted  worlc, 
when  published  by  the  author,  the  owner  of 
the  copyright,  or  by  one  for  whose  action  either 
is  responsible.  It  may  also  be  concluded  that 
everyone,  however  uninformed  and  innocent, 
who  copies  a  piratical  publication,  will  be 
deemed  and  treated  as  a  literary  pirate.  And 
taking  the  case  under  annotation  with  those  of 
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Fa:ic  V.  Gast  Lithograph  &  Engraving  Co.  4  C. 
C.  A.  648.  14  U.  S.  App.  15,  54  Fed.  880,  and 
Werclcmelster  v.  American  Lithographic  Co.  117 
Fed.  360,  as  correctly  expounding  the  law,  we 
are  further  warranted  in  concluding,  that, — 

1.  If  on  publication  the  owner  of  the  copy- 
right duly  inscrilies  the  statutory  notice  oo  the 
publisbed  work,  his  rights  are  unaffected  if 
inadvertently  or  purposely,  by  no  fault  or  nef- 
lect  of  his,  that  notice  vanishes  before  tt  reachee 
a  pirate. 

2.  If  the  author,  after  transferring  the  copy- 
right, is  left  in  possession  of  the  original  worlt. 
and  publishes  it  without  inscribing  the  statu- 
tory notice  upon  it,  the  assignee  becomes  reme- 
diless against  a  pirate. 

3.  If  the  proprietor  of  a  copyrightel  work 
licenses  another  to  publish  under  covenant  to 
inscribe  in  or  upon  his  publication  the  atato- 
tory  notice,  and  the  licensee  fails  to  keep  tbe 
covenant,  no  rights  are  lost. 

The  principal  case  is  the  sole  authority  for 
this  last  proposition. 

J.  B.  a 
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The  copyright  of  the  appellee  was  prop- 
erty, of  which  it  could  not  be  legally  de- 
prived without  its  consent.  Title  to  copy- 
right is  no  more  lost  by  the  theft  of  the 
manuscript,  or  piratical  publication  of  it, 
thaa  is  one's  title  to  a  horse  lost  by  the 
stealing  of  it,  or  by  the  unlawful  sale  of  it  to 
a  stranger.  Indeed,  the  statute  with  scru- 
pulous care  haf  sought  to  protect  the  ownei 
from  unauthorized  use  of  the  subject  of  the 
copyright.  It  has  hedged  about  the  publi- 
cation of  a  copyrighted  article  by  a  stranger 
with  restrictions  seldom  applied  to  other 
kinds  of  property.  It  forbids  the  printing, 
publication,  or  importing,  selling  or  expos- 
ing for  sale,  of  a  copyrighted  book,  without 
the  consent  of  the  proprietor  of  the  copy- 
right first  obtained  in  writing,  signed  in  the 
presence  of  two  or  more  witnesses  (Kev. 
Stat.  S  4964,  U.  S.  Comp.  Stat.  1901, 
p.  3413),  and  forbids  the  printing  or  pub- 
lication of  any  manuscript  whatever,  with- 
out the  consent  of  the  author  or  proprietor 
first  obtained  (Rev.  Stat.  §  4967,  U.  S. 
Comp.  Stat.  1901,  p.  3416).  It  is  clear, 
therefore,  as  Mr.  Drone  observes,  that  ''when 
piracy  is  charged  two  defenses  are  open  to 
the  alleged  wrongdoer:  He  may  show  either 
that  he  is  the  author  or  the  assignee  (that 
is,  the  owner)  of  the  copyright,  or  that  he 
has  a  license  in  writing  from  the  owner  to 
publish."  Drone,  Copyright,  p.  305.  So  the 
question  arises  whether  the  publication  by 
tb.e  appellant  was  in  any  sense  with  tho 
consent  of  the  appellee;  and  that  in  turn 
depends  upon  the  question  whether  the  St. 
Louis  Globe-Democrat,  wrongfully  pub- 
lishing the  story  without  notice  of  copy- 
right attached,  was,  in  so  doing,  the  agent 
of  the  appellee  or  its  licensee.  If  the  former, 
the  appellant  is  justified;  and,  if  the  latter, 
it  is  without  justification.  ''Ilie  distinction 
between  an  assignment  and  a  license  is  that 
by  the  former  the  ownership  of  the  copy- 
right is  vested  in  the  assignee,  while  by  the 
latter  the  licensee  acquires  the  privilege  of 
publishing,  but  no  proprietary  rights  in  the 
copyright."  Ihid.  The  contract  between 
the  St.  Louis  Globe -Democrat  and  the  ap- 
pellee gave  to  the  former  the  exclusive  right 
to  publish  the  copyrighted  story  in  its  news- 
paper within  the  city  of  St.  Louis.  This 
right  was  upon  the  express  condition  that 
the  St.  I^uis  Globe-Democrat  should  print 
with  the  story  the  usual  copyright  notice. 
This  did  not  constitute  the  Globe-Democrat 
the  agent  of  the  appellee,  but  it  conferred  a 
license,  and  the  wrongful  act  of  omitting 
the  publication  of  the  copyright  should  not, 
we  think,  be  visited  upon  the  appellee.  In 
Hojelehner  v.  Kianer  d  M,  Co.  179  U.  S.  19. 
45  L.  ed.  60,  21  Sup.  Ct.  Rep.  7,  Saxlehner 
contracted  with  the  Apollinaris  Company, 
Limited,  of 'London,  to  sell  them  a  certain 
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quantity  yearly  of  Uunyadi  Janos  water  io 
Great  Britain  and  other  countries,  and 
agreed  not  to  fill  any  orders  coming  from 
the  territory  granted  to  the  company,  but  to 
make  them  over  to  the  company.  It  was 
contended  that  the  conduct  of  the  Apollin- 
aris Company  was  such  as  to  show  an  aban- 
donment of  the  name  and  label,  and  that 
Saxlehner  was  estopped  by  their  act  in  fur- 
ther asserting  title  to  them.  The  court, 
speaking  by  Mr.  Justice  Brown,  observed  at 
page  33,  179  U.  S.,  page  74,  45  L.  ed.,  and 
page  13,  21  Sup.  Ct.  Rep.:  "This  defense 
presu{>poses  that  the  Apollinaris  Company 
had  power  to  bind  Saxlehner  by  its  admis- 
sion and  contract.  Certainly  the  contract 
gave  it  no  such  power  in  express  terms. 
Saxlehner  did  not  purport  to  make  the  com- 
pany his  agent.  He  agreed  to  sell  the  com- 
pany a  certain  number  of  cases  of  his  water 
at  a  certain  price,  and  also  agreed  to  sell 
to  no  one  else  during  the  pendency  of  the 
contract.'* 

Here  the  appellee  did  not  purport  by  its 
contract  to  make  the  Globe-Democrat  its 
agent  in  any  respect. .  It  merely  sold  that 
paper  the  exclusive  right  of  publication  of 
the  copyrighted  story  within  a  limited  ter- 
ritory, and  upon  the  express  condition  that 
it  should  be  printed  with  the  usual  copy- 
right notice.  By  oversight  the  Globe-Demo- 
crat in  respect  of  this  condition  violated  its 
contract,  but  we  cannot  comprehend  why 
that  breach  of  contract  should  be  visited 
upon  the  appellee. 

It  is  not  material,  we  think,  that  the  ap- 
pellant in  publishing  this  copyrighted  story 
was  not  aware  that  the  story  was  protected 
by  copyright.  It  published  it  at  its  peril, 
and  ignorance  will  not  avail.  Drone,  Copy- 
right, p.  403;  Lee  v.  Simpson,  3  C.  B.  883. 

It  is  urged  that  the  situation  is  like  the 
familiar  case  where  one  has  delivered  to  an- 
other for  use  his  check  or  draft,  signed  in 
blank,  with  authority  to  the  payee  to  fill  in 
an  amount  to  be  ascertained  or  agreed  upon, 
not  exceeding  a  given  sum,  and,  filled  in  by 
the  payee  with  a  larger  amount,  it  is  passe<I 
by  him  to  a  bona  fide  holder  for  value  with- 
out notice,  and  the  maker  is  held  liable. 
We  need  not  be  curious  to  ascertain  wheth-  • 
er  such  holding  is  bottomed  upon  the  ground 
of  negligence,  or  of  agency  and  implied  au- 
thority. It  is  based  upon  the  latter  ground 
in  Bank  of  Piitshurgh  v.  Neal,  22  How.  98, 
108,  16  L.  ed.  323,  328.  But  whether  lia- 
bility be  rested  upon  one  or  the  other 
groimd,  or  upon  both,  the  supposed  analo- 
gous case,  we  think,  has  no  application  to 
the  matter  in  hand,  since  here  was  no  agency 
and  no  negligence.  If  the  objection  to  lia- 
bility be  based  upon  the  ground  of  implied 
authority  it  must  fail,  because  there  can  be 
no  implication  of  autjiority  in  direct  con- 
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tradictioo  to  the  express  terms  of  the  con- 
tract. In  the  case  supposed,  liability  may 
properly  be  sustained  upon  the  ground  that 
the  maker  has  placed  in  the  hands  of  an- 
other the  means  by  which  to  defraud  a  third 
person.  The  maker  trusted  the  payee  with 
the  means  to  impose  upon  another,  when 
by  proper  care  he  could  have  prevented  such 
imposition,  and  so  liability  in  that  case  may 
well  be  predicated  upon  the  theory  that  "he 
who  trusts  most  shall  lose."  But  in  the 
case  before  us  there  was  no  imposition 
practised  upon  the  appellant.  There  was  no 
inducement  held  out  by  anyone.  There  was 
no  solicitation  of  its  action.  The  appellant 
has  of  its  own  motion  appropriated  to  itself 
the  literary  production  of  another,  suppos- 
ing, indeed,  that  it  had  the  legal  right  to 
do  it.  It  does  that,  however,  at  ita  peril, 
and  the  case  is  not  different  from  that  of  an 
innocent  copying  of  a  piratical  publication 
of  a  copyrighted  work,  or  the  innocent  pur- 
chase of  a  horse  to  which  the  seller  inno- 
cently supposed  he  had  good  title.  A  copy- 
right article  published  without  authority  is 
not  "current  information,"  free  for  the  use 
of  all.  Nor,  we  think,  can  the  appellee  be 
bound  by  the  action  of  the  Globe-Democrat 
upon  the  ground  suggested, — ^that,  where 
one  of  two  innocent  parties  must  suffer,  he 
who  most  immediately  conduced  to  the  in- 
jury should  bear  the  loss.  The  doctrine  is 
wen  put  in  The  Monte  Allegre,  9  Wheat. 
616,  641,  6  L.  ed.  174:  "When  one  of  two 
innocent  persons  must  suffer,  he  to  whom 
is  imputable  negligence,  or  want  of  the  em- 
ployment of  all  the  means  within  his  reach 
to  guard  against  the  injury,  must  bear  the 
loss." 

Here  the  appellee  was  guilty  of  no  negli- 
gence, and  omitted  no  means  within  its 
reach.  It  took  care  by  its  contract  to  re- 
quire, as  a  condition  concurrent  with  publi- 
cation, that  the  Globe-Democrat  should 
print  the  copyright  notice  with  the  publica- 
tion of  the  story.  It  might  well  be  held 
that,  failing  compliance  with  the  condition, 
the  publication  was  unauthorized  and  pirat- 
ical. At  all  events,  the  appellee  was  dili- 
gent to  protect  its  rights,  and  omitted  no 
act  to  guard  against  possible  injury.  It 
surely  cannot  be  insisted  upon  that  it  was 
the  duty  of  the  appellee  to  require  proof 
copy  of  the  imprint  before  its  publication. 
The  one  party  was  located  at  Chicago;  the 
other,  at  St.  Louis,--distant  from  each 
other  some  nine  hours  by  rail.  In  the  case 
of  a  daily  newspaper,  to  require  such  send- 
ing, examination,  and  return  of  proof  would 
be  an  exaction  of  impossible  diligence.  The 
appellee  in  no  way  contributed  to  the  act 
of  the  Globe-Democrat,  or  to  the  appellant's 
act  of  appropriation  of  the  story,  except  in 
this:  Tliat  it  sold  the  right  to  the  Globe- 
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Democrat  to  publish  the  story  in  connection 
with  and  conditioned  upon  the  publication 
of  the  proper  copyright  notice.  It  certainly 
contemplated  no  abandonment  of  its  copy- 
right. It  sought  by  solemn  provision  of  con- 
tract to  protect,  defend,  and  preserve  that 
right.  It  exercised  its  legal  right  in  the 
only  way  possible,  and  sought  to  protect  the 
use  of  that  right  as  the  law  Quires.  Under 
such  circumstances  the  legal  maxim  may 
well  be  applied,  Qui  jure  suo  utitur  nemi- 
nem  IcBdit.  To  visit  the  appellee  with  the 
loss  of  its  copyright,  as  a  consequence  of  the 
error  of  the  Globe-Democrat,  would  be  to 
punish  an  innocent  party  in  protection  of 
one  who,  without  solicitation  or  inducement 
and  without  compensation,  has  appropriat- 
ed the  property  of  another. 
The  decree  is  affirmed. 

GroMoupy  Circuit  Judge,  dissenting: 
I  doubt  the  correctness  of  the  proposition 
of  law  upon  which  this  case  is  decided.  I 
do  not  doubt,  of  course,  that  title  to  copy- 
right is  not  lost  by  theft  or  piracy  of  the 
manuscript.  Had  the  Globe-Democrat  no 
authority,  or  color  of  authority,  other  than 
that  of  the  theft  of  another  person's  intel- 
lectual production,  the  patrons  of  the  Amer- 
ican Press  Association,  though  innocent, 
could  not  defend  themselves  against  the 
Daily  Story  Publishing  Company's  claim  of 
royalty.  They  would,  in  such  case,  be  in  a 
situation  somewhat  analogous  to  that  of  an 
innocent  purchaser  of  a  chattel  from  one 
who  had  stolen  the  chattel. 

But  the  Globe-Democrat  did  not  steal  the 
article.  It  had  authority  for  the  publica- 
tion. Its  relation  to  the  transaction  was 
more  nearly  that  of  a  vendee  on  conditional 
sale ;  and  in  cases  of  conditional  sale,  before 
property  can  be  taken  from  the  hands  of  in- 
nocent third  persons,  it  must  be  shown  that 
there  was  something  more  than  a  mere 
promise,  upon  the  part  of  the  vendee,  to  per- 
form a  condition.  There  must  be  shown  a 
clear  purpose,  that,  pending  performance  of 
condition,  the  vendor  should  retain  title; 
so  that  the  supposed  vendee  is,  in  fact, 
merely  bailee,  until  the  condition  is  per- 
formed. Chioage  R.  Equipment  Co.  v.  Mer- 
chants'  Nat.  Bank,  136  U.  S.  282,  34  L.  ed. 
353,  10  Sup.  Ct.  Rep.  909;  Arkansas  Valley 
Land  d  Cattle  Co.  v.  Mann,  130  U.  S.  78. 
32  L.  ed.  857,  9  Sup.  Ct.  Hep.  458.  Even  in 
cases  of  conditional  sale,  in  some  states — 
notably  Illinois,  Kentucky,  Maryland,  and 
Pennsylvania — a  bona  fide  purchaaer  from 
a  vendee  in  possession  acquires  good  title. 
Ldncoln  v.  Quynn,  68  Md.  304,  6  Am.  St. 
Hep.  446,  11  Atl.  848;  6  Am.  &  Eng.  Enc 
Law,  p.  489,  note  4.  Such  seem,  also,  to  be 
the  English  decisions  under  the  English 
bankruptcy  acL 
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But  I  doubt  if  the  question  here  involve<l 
should  be  controlled  entirely  by  the  law  re- 
lating to  conditional  sales  of  chattels.  The 
considerations  are  not  the  same.  The  two 
great  underlying  purposes  of  the  copyright 
law  are,  to  protect  the  author,  and  to  eo- 
oourage  the  free  circulation  of  literature 
upon  which  no  copyright  mark  is  attached. 
The  latter  is  quite  as  important  as  the 
former.  Thus,  the  statute  provides  a  pen- 
alty for  a  false  copyright  notice  upon  an 
uDoopyrighted  artide.  It  provides  also  a 
penalty  for  piracy.  But  it  provides  no  pen- 
alty for  failure  to  affix  a  copyright  notice 
upon  a  licensed  article. 

I  think  the  considerations  that  ought  to 
govern  this  case  are  more  nearly  akin  to 
those  equitable  considerations  governing  tho 
delivery  of  blank  bills  of  exchange,  or  prom- 
issory notes.  Thus,  if  A  executes  and  de- 
livers to  B  his  bill  of  exchange  or  promis- 
soiy  note,  leaving  the  amount  blank,  but 
stipulating  that  it  shall  not  exceed,  say 
$100,  and  B,  contrary  to  such  stipulation, 
fills  up  the  amount  with  a  larger  sum,  and 
transfers  it  to  G,  who  pays  for  it  in  good 
faith  the  larger  sum,  C  may  recover  of  A 
the  full  amount  thus  paid,  notwithstanding 
B  may  have  exceeded  his  authority.  In 
Bhartf  as  between  A  and  B,  and  persons  hav- 
ing knowledge  of  limitations  upon  the  au- 


thority, the  note  would  be  good  only  for  the 
sum  named, — $100;  but  as  between  A  and 
a  third  person  acting  in  good  faith,  the  note 
or  bill  of  exchange  is  good  for  the  sum  paid 
by  such  third  person.  Such  a  blank  note 
or  bill  of  exchange  is,  notwithstanding  tho 
limitation  or  condition  upon  the  authority, 
to  be  treated  as  a  letter  of  credit  for  an  in- 
definite sum.  Dan.  Neg.  Inst.  S  42.  It  may 
be  said  that  in  cases  of  blank  bills  or  notes 
the  injured  third  person  has  parted  with 
something  of  value.  That  is  true.  But  will 
not  the  right  of  each  individual  to  make 
use  01  current  information,  unhindered  by 
royalty  suits,  where  no  sign  denoting  copy- 
right is  exposed,  receive  an  equally  fav- 
orable reception  f  Is  the  parting  with 
money  the  only  contingency  that  will  in- 
voke this  equitable  discrimination  as  to  au- 
thority as  between  the  parties  to  the  trans- 
action, and  authority  as  to  third  persons 
who  have  innocently  acted  on  the  faith 
that  authority  was  given  f  I  cannot  give  to 
the  proposition  decided  the  concurrence  of 
a  judgment  satisfied  with  itself. 

Petition  for  rehearing  denied   February 
7,  1903. 

Appeal  dismissed  by  Supreme  Court  of 
United  States  March  7,  1904. 


MISSISSIPPI  SUPREME  COURT. 


LAUREL  COTTON  MILLS,  Appi., 

GULF  &  SHIP  ISLAND  RAILROAD  COM- 
PANY. 


( 


.Hiss. 
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contract  between  n  mllroad  com- 
ly  and  n  manvfactnrer  to  main- 
tain tbe  same  rates  on  sroods  shipped  by 
him  between  competitiTe  points  as  are  main- 
tained from  other  shipping  points  where  like 
factories  are  located,  is  not  a  discrimination 
forbidden  by  the  Interstate  Commerce  Act, 
nor  by  state  statutes  enacted  to  prevent  nn- 
jost  discrimination  In  transportation  against 
any  i>enon,  locality,  or  corporation. 
2.  A  millinsr  In  transit  aarreement  be- 
t^reen  a  mannfactnrer  and  carrier, 
by  which  the  former  is  to  be  credited  on  Us 
freight  bills  for  mannfactnred  goods  shipped 


Note. — As  to  right  of  carrier  to  discriminate 
between  passengers  and  shippers,  see  note  to 
Loalsrille,  B.  ft  St.  L.  Consol.  R.  Co.  v.  Wil- 
flOD,  18  L.  B.  A.  105;  also  the  other  cases  In 
thie  series  of  Mobile  ft  O.  R.  Co.  ▼.  DIsmnkes, 
17  L.  R.  A.  113 ;  Cowden  v.  Pacific  Coast  S.  S. 
Co.  18  L  R.  A.  221 ;  Hoover  v.  Pennsylvania 
R.  Co.  22  L.  R.  A.  263;  Lough  v.  Ooterbrldge, 
25  L.  R.  A.  674 ;  State  y.  Southern  R.  Co.  41 
66  L.  R.  A. 


the  freight  paid  on  raw  materials  shipped  to 
the  mill.  Is  not  prohibited  by  statutes  for- 
bidding the  granting  of  any  rebate  to  ship- 
pers. 

3.  Tbe  court  -will  not  presume  tbat  a 
contract  bet-ween  a  carrier  and  sblp- 
per  -vrbicb  is  -ralid  in  itself  violates  the 
schedule  which  had  been  prepared  by  the 
public  authorities.  In  the  absence  of  any- 
thing In  the  contract  or  pleadings  to  Indi- 
cate that  It  does  so. 

4.  To  enforce  a  contract  for  frelgrbt 
rates  a  shipper  Is  not  required  to  prove  that 
the  carrier  has  complied  with  Its  statutory 
duty  to  iile  the  rates  established  thereby  wltb 
the  proper  authorities. 

(June    6,    1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jones  Coimty  in 


L.   R.  A.  246;  and  Louisville  ft  N.   R.  Co.  v. 
Com.  43  L.  R.  A.  641. 

As  to  validity  of  rebates  by  carrier,  see.  In 
this  series,  Root  v.  Long  Island  R.  Co.  4  Ij. 
R.  A.  331,  and  note;  Cleveland,  C.  C.  ft  I.  R. 
Co.  v.  Closser,  9  L.  R.  A.  764;  Cook  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  9  L.  R.  A.  764;  Fitz- 
gerald y.  Grand  Trunk  R.  Co.  13  L  R.  A.  70; 
and  Bullard  T.  Northern  P.  R.  Co.  11  U  R.  A. 
246. 
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favor  of  defend:int  in  an  action  brought  to 
enforce  a  contract  establishing  freight  rates. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howe,  Spencer,  Sc  Coeke  and 
CateliiaKS  ft   Catehinc**   for  appellant: 

The  common  law  required  carriers:  (1) 
To  transport  the  goods  of  all  persons;  (2) 
to  do  so  for  a  reasonable  tariff;  and  (3) 
not  to  discriminate  unjustly  between  ship- 
pers. 

Statutes  requiring  all  rates  to  be  pub- 
lished, and  providing  that  all  rates,  rea- 
sonable or  unreasonable,  unjustly  discrim- 
inating or  not,  should  be  unlawful  wherever 
they  differed  from  the  published  rates,  were 
enacted  merely  in  aid  of  the  statutes  which, 
like  the  common  law,  prohibit  unjust  dis- 
crimination, their  purpose  being  to  induce 
such  publicity  in  rates  that  it  may  be  deter- 
mined whether  or  not  they  are  unjustly  dis- 
criminating. It  was  neither  their  purpose 
nor  effect  to  make  absolutely  and  unquali- 
fiedly uniform,  all  rates  under  all  the  vary- 
ing circumstances  which  might  present 
themselves.  Their  whole  purpose  being  to 
protect  the  public,  it  was  their  intent  to 
benefit  the  public,  and  not  the  carrier. 

There  may  be  just  discriminations. 

Ijouisville  d  N.  R.  Co.  v.  Com.  20  Ky. 
L.  Rep.  1099,  46  S.  W.  702;  Chicago  d  A. 
W.  R.  Co.  V.  Osborne,  4  Inters:  Com.  Rep. 
257,  3  C.  C.  A.  347,  10  U.  S.  App.  430,  52 
Fed.  912. 

The  policy  and  effect  of  the  Interstate 
Commerce  Act  were  not  to  prohibit  special 
contracts. 

Cincinnati,  y.  0.  d  T.  P.  R,  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
40  L.  ed.  935.  5  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  TOO;  Interstate  Commerce 
Commission  v.  Baltimore  d  0,  R.  Co.  145 
U.  S.  263,  36  L.  cd.  699,  4  Inters.  Com.  Rep. 
92,  12  Sup.  Ct.  Rep.  844. 

The  discrimination,  to  be  imlawful,  must 
be  between  shippers  of  "a  like  kind  of  traf- 
fic undor  subntuntially  similar  circum- 
stances and  conditions."  It  must  subject 
some  particular  person  or  locality  to  "an 
undue  or  unreasonable  prejudice  or  disad- 
vantage." 

Texas  d  P.  R.  Co.  ▼.  Interstate  Commerce 
Commission,  162  U.  S.  197,  40  L.  ed.  940,  5 
Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
666;  Interstate  Cwnmercc  Commission  v. 
Alabama  Midland  R.  Co.  168  U.  S.  177,  42 
L.  ed.  420,  18  Sup.  Ct.  Rep.  45;  McNees  ▼. 
MissouH  P.  R.  Co.  22  Mo.  App.  224;  Bayles 
V.  Kan^^as  P.  R.  Co.  13  Colo.  181,  5  L.  R. 
A.  480,  2  Inters.  Com.  Rep.  643,  22  Pac. 
341 ;  Stetcart  v.  Lehigh  Valley  R.  Co.  38  N. 
J.  h.  505:  Rorer,  Railroads,  S  1375;  Inter- 
state Commerce  Commission  v.  Baltimore  d 
0.  R.  Co.  145  U.  S:  263,  36  L.  ed.  699,  4 
66  L.  R.  A. 


Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
844;  United  States  v.  Hanley,  71  Fed.  672. 

The  mere  fact  that  a  contract  provided 
for  a  rebate  did  not  make  it  illegal,  for  the 
reason  that  it  could  not  be  presumed  that, 
in  stipulating  for  a  rebate,  the  carrier  in- 
tended to  make  in  favor  of  the  particular 
shipper  a  discrimination  forbidden  by  law. 

Cleveland,  C.  O.  d  I.  R.  Co.  v.  dosser, 
126  Ind.  348,  9  L.  R.  A.  754,  3  Inters.  Com. 
Rep.  387,  22  Am.  St.  Rep.  593,  26  K.  E. 
159;  Christie  v.  Missouri  P.  R.  Co.  94  Mo. 
453,  2  Inters.  Com.  Rep.  22,  7  S.  W.  567; 
Elliott,  Railroads,  §S  1665,  1680;  De  Bary 
Baya  Merchants*  Line  v.  Jacksonville,  T.  d 
K,  W,  R.  Co.  40  Fed.  392;  Hays  v.  Penn- 
sylvania Co.  12  Fed.  309. 

The  rate  provided  for  in  the  contract 
would  be  justifiable  as  against  all  other  per- 
sons who  are  not  in  precisely  the  same  con- 
dition as  the  Laurel  Cotton  Mills. 

Louisville  d  y.  R.  Co.  v.  Com,  108  Ky. 
628,  57  S.  W.  508;  Hoover  v.  Pennsylvania 
R.  Co.  156  Pa.  220,  22  L.  R.  A.  263,  36  Am. 
St.  Rep.  48,  27  Atl.'  283. 

There  can  be  no  presumption  that  the  ap- 
pellee has  filed  any  rates  with  the  Inter- 
state Commerce  Commission.  The  couK 
will  take  judicial  notice  that  the  Gulf  & 
Ship  Island  Railroad  is  wholly  within  the 
limits  of  the  state  of  Mississippi. 

The  Interstate  Commerce  Law  and  the  In- 
terstate Commerce  Commission  have  no  ap- 
plication to,  and  no  concern  with,  rates 
other  than  interstate  rates. 

Chicago  d  iV.  W.  R.  Co.  v.  Osborne,  4 
Inters.  Com.  Rep.  267,  3  C.  C.  A.  347,  10 
U.  S.  App.  430.  62  Fed.  912;  Gulf,  C.  d  K. 
F.  R.  Co.  V.  yelson,  4  Tex.  Civ.  App.  345, 
23  S.  W.  732. 

The  Interstate  Commerce  Commission  has 
no  power  to  fix  rates. 

Cincinnati,  y.  0.  d  T.  P.  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
40  L.  ed.  935,  6  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  700;  Interstate  Commerce 
Commission  v.  Cincinnati,  y.  0.  d  T.  P.  R- 
Co.  167  U.  S.  479,  42  L.  ed.  243,  17  Sup. 
Ct.  Rep.  896. 

The  power  of  the  legislature  is  limited 
by  the  Constitution  to  the  prevention  of  im- 
just  discrimination  only. 

Chicago  d  A.  R.  Co.  v.  People,  67  HI. 
11,  16  Am.  Rep.  599:  Bayles  v.  Kansas  P- 
R.  Co.  13  Colo.  181,  6  L.  R.  A.  480,  2  Inters. 
Com.  Rep.  643,  22  Pac.  341 ;  Louisville  d  ^. 
R.  Co.  V.  Com.  20  Ky.  L.  Rep.  1099,  46  S. 
W.  702. 

The  Mississippi  laws,  like  the  Federal 
statutes,  do  not  prohibit  special  contracts 
or  special  rates. 

The  Gulf  &  Ship  Island  Railroad  can  file 
such  rates  as  it  pleases  within  the  charter 
limits. 
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Mississippi  Railrofid  Commission  v.  Oulf 
a  8.  I.  R.  Co.  78  Miss.  750,  29  So.  789. 

Where  a  contract  ia  on  its  face  legal  any 
fact  which  renders  it  illegal  must  be  es- 
pecially pleaded  and  proved. 

MerriU  ▼.  Melchior,  30  Miss.  516;  Riley 
T.  Vanhouien,  4  How.  (Miss.)  428;  Broum 
Bros.  ▼.  Freeland,  34  Miss.  181,  69  Am. 
Dec.  389;  Wilkins  t.  Riley,  47  Miss.  313; 
Clay  V.  Allen,  63  Miss.  426;  Gelpcke  t.  Du- 
buque, 1  Wall.  175,  17  L.  ed.  520;  Milhank 
V.  Jones,  127  N.  Y.  370,  24  Am.  St.  Rep. 
454,  28  N.  E.  31 ;  McDearmott  v.  Sedgwick, 
140  Mo.  172,  39  8.  W.  776;  Stout  v.  Whit- 
ney, 12  111.  218;  Fairhank  t.  Leary,  40  Wis. 
«44;  Tytor  ▼.  Hand,  7  How.  573,  12  L.  ed. 
S24;  School  District  y.  Sheidley,  138  Mo. 
4(72,  37  L.  R.  A.  406,  60  Am.  St.  Rep.  576, 
40  S.  W.  656;  15  Anu  &  Eng.  Enc.  Law,  2d 
-ed.  p.  1016;  McBratney  t.  Chandler,  22 
Kan.  692,  31  Am.  Rep.  213;  Southern  P,  Co. 
T.  Redding,  17  Tex.  Civ.  App.  440,  43  8.  W. 
1061;   Hemingway  ▼.  State,  68  Miss.  371, 

S  So.  317. 

• 

There  is  nothing  inherently  illegal  in  a 
rebate.  It  is  but  the  fixing  of  an  ultimate 
rate. 

Cleveland,  C.  C.  d  I.  R.  Co.  v,  Closser, 
126  Ind.  348,  9  L.  R.  A.  754,  3  Inters.  Com. 
Rep.  387,  22  Am.  St.  Rep.  593,^26  N.  E. 
159;  Christie  ▼.  Missouri  P.  R.  Co.  94  Mo. 
453,  2  Inters.  Com.  Rep.  22,  7  S.  W.  567; 
Root  V.  Long  Island  R.  Co.  114  N.  Y.  300, 
4  L.  R.  A.  331,  2  Inters.  Com.  Rep.  576,  11 
Am.  St.  Rep.  643,  21  N.  E.  403;  Ex  parte 
Benson,  18  S.  C.  38,  44  Am.  Rep.  564. 

When  the  consideration  is  legal,  and  the 
acts  to  be  performed  by  the  contract  are  in 
part  l^;al  and  in  part  illegal,  it  may  be  en- 
forced as  to  the  acts  which  are  legal,  if 
capable  of  separation  from  the  illegal. 

Story,  Contr..f  627;  Beard  v.  Dennis,  6 
Ind.  200,  63  Am.  Dec.  380;  Parsons,  Contr. 
I  380. 

Messrs.  XL  J,  Bowers  and  BfoWillie 
A  TkompsoB,  for  appellee: 

If  the  contract  in  question  violates  either 
the  state  or  the  Federal  statutes,  it  is  void 
ill  toto,  for  the  reason  that  it  is  a  contract 
in  contravention  of  a  penal  statute. 

Under  the  Federal  Commerce  Act,  and 
under  our  Code,  every  shipper,  and  every 
class  of  shippers,  have  the  right,  not  only 
to  demand  that  their  goods  be  transported 
at  a  fair  and  reasonable  price,  and  that  they 
be  accorded  fair  and  proper  treatment,  but 
that  they  be  carried  at  the  same  price,  and 
under  the  same  conditions,  accorded  the 
most  favored,  and  that  the  treatment,  form 
of  contract,  and  method  of  doing  business 
extended  to  one  shall  be  open  to  all  others. 

Re  Morris,  2  Inters.  Com.  Rep.  617,  40 
Fed.  101 ;  Missouri  P.  R.  Co.  v.  Texas  d  P. 
R.  Co.  4  Inters.  Com.  Rep.  428,  30  Fed.  10. 
«6  L.  R.  A« 


Hie  contract  sued  on  offends  against  the 
law,  in  that  It  is  not  open  to  the  whole  pub- 
lic and  to  aH  ^lagses  substantially  alike. 

Scofield  T.  Lake  Shore  d  M.  S.  R.  Co.  43 
Ohio  St.  571,  54  Am.  Rep.  846,  3  N.  E.  907; 
Bays  V.  Pennsylvania  Co.  12  Fed.  309;  4 
Elliott,  Railroads,  8  1565,  p.  2423,  note  3; 
Cook  V.  Chicago,  R.  I.  d  P.  R.  Co.  81  Iowa, 
551,  9  L.  R.  A.  764,  3  Inters.  Com.  Rep. 
383,  25  Am.  St.  Rep.  512,  46  N.  W.  1080; 
Indianapolis,  D.  d  S.  R.  Co.  v.  Ervin,  118 
111.  250,  59  Am.  Rep.  369,  8  N.  E.  862 ;  Rice 
V.  Atchison,  T.  d  S.  F.  R.  Co.  3  Inters.  Com. 
Rep.  263;  Hutchinson,  Carr.  p.  243;  New 
England  Exp.  Co.  v.  Maine  C.  R.  Co.  57 
Me.  188,  2  Am.  Rep.  31 ;  McDuffee  ▼.  Port- 
land 'd  R.  R.  Co.  52  N.  H.  430,  13  Am.  Rep. 
72;  Messenger  v.  Pennsylvania  R.  Co.  36 
N.  J.  L.  407,  13  Am.  Rep.  457,  37  N.  J.  L. 
531,  18  Am.  Rep.  754;  Fitzgerald  ▼.  Grand 
Trunk  R.  Co.  63  Vt,  169,  13  L.  R.  A.  71, 

3  Inters.  Com.  Rep.  633,  22  Atl.  76;  Cam- 
bios  v.  Philadelphia  d  R.  R.  Co.  4  Brewst. 
(Pa.)  563;  Kinsley  v.  Bufalo,  N.  T.  d  P. 
R.  Co.  3  Inters.  Com.  Rep.  318,  37  Fed. 
181;  Burlington,  C.  R.  d  N.  R.  Co.  r.  Norths 
western  Fuel  Co.  31  Fed.  652 ;  Rothschild  v. 
Wabash  R.  Co.  15  Mo.  App.  242;  Interstate 
Commerce  Commission  r.  Texas  d  P.  R.  Co. 

4  Inters.  Com.  Rep.  114,  52  Fed.  187;  Haw- 
ley  y.  Kansas  d  T.  Coal  Co.  48  Kan.  593, 
30  Pac  14;  Parks  v.  Jacob  Dold  Packing 
Co.  6  Misc.  570,  27  N.  Y.  Supp.  289. 

A  specific  intent  to  discriminate  and  in- 
jure is  not  necessary  under  the  American 
act. 

Stone  V.  Detroit,  G.  H.  d  M.  R.  Co.  8 
Inters.  Com.  Rep.  60;  Scofield  v.  Lake 
Shore  d  M.  S.  R.  Co.  2  Inters.  Com.  Rep.  67. 

Classification  is  recognized  by  the  com- 
mission as  necessary,  but,  when  used  as  a 
device  to  accomplish  unjust  discrimination, 
it  subjects  the  parties  to  the  penalty  of  the 
law, 

Coxe  Bros.  v.  Lehigh  Valley  R.  Co.  3 
Inters.  Com.  Rep.  460 ;  Harvard  Co.  y . 
Pennsylva^iia  Co.  3  Inters.  Com.  Rep.  257; 
Beaver  v.  Pittsburg,  C.  d  St.  L.  R.  Co,  3 
Inters.  Com.  Rep.  564 ;  Pyle  v.  East  Tennes- 
see, V.  d  G.  R.  Co.  1  Inters.  Com.  Rep,  767 ; 
Riddle  v.  New  York,  L.  E.  d  W.  R.  Co.  1 
Inters.  Com.  Rep.  787;  Stone  v.  Detroit,  G. 
H.  d  M.  R.  Co.  3  Inters.  Com.  Rep.  60;  New 
York  Board  of  Trade  d  Transportation  v. 
Pennsylvania  R.  Co.  3  Inters.  Com.  Rep. 
417. 

Special  contracts,  because  of  their  sus- 
ceptibility to  abuse  and  their  natural 
tendency  to  cover  up  and  conceal  evasions 
and  violations  of  the  law,  were  in  all  cases 
forbidden. 

United  States  r.  Michigan  C.  R.  Co,  3 
Inters.  Com.  Rep.  287,  43  Fed.  26. 
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Any  contract  violatiye  of  law  or  public 
policy  is  void. 

Bokn  V.  Loicery,  77  Miss.  424,  27  So.  604 ; 
Black,  Interpretation  of  Laws,  p.  64. 

Where,  even  by  mistake,  a  less  rate  than 
the  published  tariff  sheet  discloses  has  been 
quoted,  the  contract  to  carry  at  such  less 
rate  is  void. 

4  Elliott,  Railroads,  §  1565,  pp.  24-34, 
note  2;  Savcmnah,  F.  d  W.  R.  Co,  v.  Bun- 
dick,  94  Ga.  775,  6  Inters.  Com.  Rep.  289,  21 
S.  E.  995;  Chicago,  R.  I.  d  P.  R,  Co,  v.  Hub- 
hell,  54  Kan.  232,  5  Inters.  Com.  Rep.  241, 
38  Pac.  266;  IndAanapolis,  D.  d  8,  R.  Co,  v. 
ErvUi,  118  111.  250,  59  Am.  Rep.  369,  8  N. 
E.  862;  Bullard  v.  liJorihem  P.  R,  Co,  10 
Mont.  168,  11  L.  R.  A.  246,  3  Inters.  Com. 
Rep.  536,  26  Pac.  120;  Union  P,  R.  Co,  v. 
Ooodridge,  149  U.  S.  680,  37  L.  ed.  896,  13 
Sup.  Ct.  Rep.  970. 

Where  a  promise  is  made  for  one  entire 
consideration,  a  part  of  which  is  fraudu- 
lent, immoral,  or  unlawful,  and  there  has 
been  no  apportionment  made,  or  means  of 
apportionment  furnished,  by  the  parties 
themselves,  no  action  will  lie  upon  the  prem- 
ises. 

Gotten  T.  McKenzie,  57  Miss.  418 ;  Le- 
n^oniua  v.  Mayer,  71  Miss.  514,  14  So. 
S^;y  2  Beach,  Contr.  §  1421;  Thomson 
Vt^^r^Thomson,  7  Ves.  Jr.  470;  Foley  v. 
$peir,  100  N.  Y.  552,  3  N.  E.  477 ;  15  Am. 
^  Eng.  Enc.  Law,  2d  ed.  pp.  988-1016; 
United  States  v.  Reese,  92  U.  S.  214,  23  L. 
ed.  663;  Burlington,  C.  B,  d  N,  R,  Co.  v. 
'Northwestern  Fuel  Co.  31  Fed.  652. 

Truly,  J.,  delivered  the  opinion  of  the 
court : 

On  the  7th  day  of  February,  1900,  the 
Laurel  Cotton  Mills,  a  domestic  corporation, 
intending  to  construct  and  operate  a  cotton 
mill  at  the  city  of  Laurel,  on  the  line  of  the 
Gulf  &  Ship  Island  Railroad  Company,  en- 
tered into  a  contract  with  said  railroad  com- 
pany by  which  it  agreed  and  obligated  it- 
self to  locate  and  build  its  said  cotton  mill 
and  warehouses  on  certain  grounds  pre- 
viously staked  out  and  agreed  upon,  accessi- 
ble from  said  railway,  and  to  furnish  the 
right  of  way  for  all  necessary  switches  from 
both  directions  \o  connect  the  track  of  said 
railroad  company  with  the  cotton-mill 
grounds  and  buildings.  In  consideration  of 
the  performance  of  this  covenant,  the  Gulf 
&  Ship  Island  Railroad  Company  agreed  on 
its  part,  by  said  contract,  "to  maintain  in 
effect  rates  on  manufactured  goods  produced 
by  the  said  Laurel  Cotton  Mill,  not  exceed- 
ing, to  competitive  points,  the  rates  effective 
from  Stonewall  and  Meridian,  Mississippi, 
on  the  dates,"  and  ''to  maintain  in  effect  a 
milling  in  transit  arrangement  for  the  cotton 
to  be  manufactured  at  the  said  Laurel  Cot- 
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ton  Mill:  that  is  to  say,  any  freight  charge» 
that  may  be  paid  on  cotton  shipped  from 
stations  between  Hattiesburg  and  Jackson, 
or  on  the  Laurel  Branch,  shall  be  allowed 
and  credited,  pound  for  pound,  as  part  pay- 
ment of  freight  charges  on  the  man- 
ufactured goods  or  produce  when  shipped  to 
market  over  the  line  of  the  said  Gulf  &. 
Ship  Island  Railroad  Company;  this  ar- 
rangement to  continue  for  a  period  of  ten 
years."  This  contract  was  duly  signed  by 
both  the  contracting  parties.  After  its  ex- 
ecution the  Laurel  Cotton  Mills  proceeded 
with  the  construction  of  its  factory,  and  on 
April  1,  1901,  began  business;  its  said  mill 
having  been  fully  completed,  and  being  then 
in  full  operation.  From  this  date  until  the- 
1st  of  March,  1902,  the  Gulf  &  Ship  Island 
Railroad  Company  observed  on  its  part  the- 
stipulation  of  the  contract  in  reference  to> 
the  "milling  in  transit  arrangement,"  as 
therein  agreed  upon.  After  that  time  it  re- 
fused further  to  credit  the  freight  charges- 
paid  on  raw  cotton  on  the  shipment  of  man- 
ufactured goods  made  over  itb  line  by  the- 
appellant,  as  provided  by  the  terms  of  the- 
contract.  At  the  dzXe  of  the  contract,  and 
at  all  times  subsequent  thereto,  there  were- 
established  and  in  operation  at  Stonewall 
and  Meridian,  In  this  state,  cotton  mills 
manufacturing  the  same  class  of  goods,  and 
being  engaged  in  exactly  the  same  line- 
of  business,  as  the  appellant.  The  Gulf 
&  Ship  Island  Railroad  Company  ignored 
that  provision  of  the  contract  by  which  it 
had  obligated  itself  to  grant  to  appellant, 
rates  on  manufactured  goods  "not  exceed- 
ing, to  competitive  points,  the  rates  effective- 
from  Stonewall  and  Meridian"  on  the  date 
of  shipment,  but  imposed  on  the  shipments 
made  by  appellant  greater  rates  to  competi- 
tive points  than  the  mills  located  at  the  two- 
plaoes  mentioned  were  required  to  pay  on 
shipments  made  by  them  to  the  same  points. 
This  condition  of  affairs  continued  until 
January,  1903,  when  the  appellant  filed  its 
declaration  setting  out  the  above  facts.  It 
filed  therewith  a  bill  of  particulars  showing 
the  amount  of  freight  paid  on  raw  cotton,, 
and  which  it  was  entitled  to  have  had  cred- 
ited on  the  freight  charges  on  its  shipment 
of  manufactured  goods  under  the  milling  in 
transit  arrangement  set  out  in  the  contract, 
and  also  a  bill  of  particulars  showing  the 
amount  of  freight  which  it  had  been  re- 
quired to  pay  on  shipments  made  to  com- 
petitive points  over  and  above  the  freight 
rates  in  force  at  the  date  of  such  shipments 
from  Stonewall  and  Meridian  to  the  same 
points.  The  bill  of  particulars  showed  that,, 
of  the  shipments  under  the  milling  in  tran- 
sit arrangement,  many  were  interstate  ship- 
ments from  Laurel,  in  this  state,  to  sundry* 
points  beyond  this  state.    To  this  declarap- 
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tion  the  appellee  filed  demurrers,  three  in 
nimiber,  but  presenting  substantially  but 
two  points,  viz,,  that  the  contract  is  void  be- 
cause (1)  contrary  to  the  law  regulating 
interstate  commerce;  (2)  contrary  to  the 
provisions  of  the  Code  of  1802  governing  the 
supervision  of  common  carriers.  These  de- 
murrers were  by  the  circuit  court  sustained, 
and  from  that  judgment  the  Laurel  Cotton 
Mills  prosecutes  this  appeal. 

The  proposition  upon  which  appell^  re- 
lies may  be  broadly  stated  as  follows:  The 
contract  sued  on  is  void  on  its  face,  because 
it  has  the  necessary  effect  of  creating  a  dis- 
crimination forbidden  both  by  the  Federal 
Interstate  Commerce  Act  and  our  own  state 
statute  dealing  with  the  same  subject-mat- 
ter, and  for  the  further  reason  that  this 
milling  in  transit  arrangement  which  is  set 
out  in  the  contract  is  the  granting  of  a  re- 
bate, the  allowance  of  which  is  unlawful, 
under  Code  1892,  §§  4292,  4293,  and  §  6  of 
the  Interstate  Commerce  Act  (Act  Febru- 
ary 4,  1887,  chap.  104,  24  SUk  at  L.  380,  U. 
8.  Comp.  Stat.  1901,  p.  3156). 

''Before  we  consider  the  phraseology  of 
the  statute,  it  may  be  well  to  advert  to  the 
causes  which  induced  its  enactment.  They 
chiefly  grew  out  of  the  use  of  railroads  as 
the  principal  modern  instrumentality  of 
commerce.  While  shippers  of  merchandise 
are  under  no  legal  necessity  to  use  railroads, 
they  are  so  practically.  The  demand  for 
speedy  and  prompt  movement  virtually  for- 
bids the  employment  of  slow  and  old-fash- 
ioned methods  of  transportation, — at  least 
in  the  case  of  the  more  valuable  articles  of 
traffic  At  the  same  time,  the  immense  out- 
lay of  money  required  to  build  and  main- 
tain railroads,  and  the  necessity  of  resort- 
ing, in  securing  the  rights  of  way,  to  the 
power  of  eminent  domain,  in  efTect  disable 
individual  merchants  and  shippers  from 
themselves  providing  such  means  of  car> 
riage.  From  the  very  nature  of  the  case, 
therefore,  railroads  are  monopolies;  and  the 
evils  that  usually  accompany  monopolies 
soon  began  |;o  show  themselves,  and  were  the 
cause  of  loud  complaints.  The  companies 
owning  the  railroads  ^vere  charged,  and 
sometimes  truthfully,  with  making  unjust 
discriminations  between  shippers  and  local- 
ities, with  making  secret  agreements  with 
some  to  the  detriment  of  other  patrons,  and 
with  making  pools  or  combinations  with 
each  other,  leading  to  oppression  of  entire 
communities."  We  quote  this  language 
from  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Texas  d  P.  R,  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
211,  40  L.  ed.  944,  5  Inters.  Com.  Rep.  405, 
16  Sup.  Ct.  Rep.  666,  as  being  as  applicable 
to  our  own  as  to  the  Federal  legislation  for 
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the  regulation  of  commerce  and  the  supervi- 
sion of 'carriers. 

In  dealing  with  the  subject  of  the  super- 
vision of  railroads  and  common  carriers  gen- 
erally, the  object  of  the  legislation  was  to 
benefit  and  regulate  commerce  by  prevent- 
ing railroad  corporations  and  all  other  com- 
mon carriers  from  unduly  favoring  one  ship- 
per or  class  of  shippers,  or  one  special  place,, 
to  the  injury  of  other  persons  and  places, 
similarly    situate.    The    first   material    in- 
quiry, then,  is  whether  or  no  the  contract 
under  review,  in  express  terms  or  by  neces- 
sary implication,  presents  a  case  of  discrim- 
ination, within  the  moaning  and  intent  of 
§S  2  and  3  of  the  Interstate  Commerce  Act 
(U.  S.  Comp.  Stat.  1901,  p.  3155),  and  §} 
4287,  4290,  Code  1892.    The  object  which 
both  statutes  referred  to  had  in  view  was 
practically  the  same,  and  as  stated,  t.  e.,  to 
prevent  unjust  discrimination  being  made 
in  transportation  against  any  person,  local- 
ity, or  corporation.    It  must  be  noted  that 
this  discrimination  must  be  imjust  between 
shippers,  persons,  localities,  or  corporations,, 
by  granting  undue   preference   to  one,  or 
subjecting  another  to  imreasonable  disad- 
vantage.   The  evident  meaning  of  the  Fed- 
eral statute — and  we  think  the  same  is  trufr 
of  our  own — is  that  the  discrimination  con- 
demned  must   have    the   effect   of   unduly 
favoring  ttome  individual,  class,  or  place  at 
the  expense  and  to  the  prejudice  and  disad- 
vantage  of   some   other   shipper   or   place,, 
where  the  services  rendered  were  "like  and 
contemporaneous,"    and    where    the    trans- 
portation was  effected  under  "substantially 
similar     circumstances     and     conditions.'^ 
Texas  &  F.  R,  Co.  v.  Interstate  Commeroe 
Commission,  162  U.  S.  211,  40  L.  ed.  944,  5 
Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666. 
AH  special  contracts  or  traffic  arrangements 
between  carrier  and  shipper  are  not  forbid- 
den or  condemned,  but  only  such  as  operate 
unfairly,    and    evidence    undue    favoritism 
toward  one,  or  deprive  another  of  his  just 
rights.     As  said  in  a  recent  case  where  the 
policy,  effect,  and  intent  of  the  interstate 
commerce  act  were  under  review:     "Subject 
to  the  two  leading  prohibitions  that  their 
charges  shall  not  be  unjust  and  unreason- 
able, and  that  they  shall  not  unjustly  dis- 
criminate, so  as  to  give  undue  preference  [or 
advantage,  or  subject  to  undue  prejudice] 
or  disadvantage  to  persons  or  traffic  similar- 
ly circumstanced,  the  act  to  regulate  com- 
merce leaves  common  carriers  as  they  were 
at  the  common  law, — free  to  make  special 
contracts  looking  to  the  increase  of  their 
business,  to  classify  their  traffic,  to  adjust 
and  apportion  their  rates  so  as  to  meet  the 
necessities   of   commerce,   and   generally  to 
manage  their  im]>ortant  interests  upon  the 
same  principles  which  are  regarded  as  sound 
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and  adopted  in  other  trades  and  pursuits." 
Chcinnati,  N.  0.  d  T,  P.  R,  Co.  v.  Interstate 
Commerce  CommisstOHf  162  U.  S.  184,  40  L. 
od.  935,  5  Inters.  Com.  Rep.  391,  16  Sup.  Ct. 
Rep.  700.  "It  is  not  all  discriminations  or 
preferences  that  fall  within  the  inhibition  of 
the  statute, — only  such  as  are  unjust  or  un- 
reasonable." Interstate  Commerce  Commis- 
^ion  V.  Baltimore  d  0.  R.  Co.  145  U.  S.  263, 
36  L.  ed.  099,  4  Inters.  Com.  Rep.  92,  12  Sup. 
€t.  Rep.  844. 

'  We  accept  the  construction  placed  on  SS 
2  and  3  of  the  Interstate  Commerce  Act  by 
the  Supreme  Court  of  the  United  States  in 
the  cases  cited,  and,  adopting  that  construc- 
tion as  applicable  to  the  corresponding  pro- 
visions of  our  own  statute  (Code  1892,  SS 
4287-4290),  it  is  made  manifest  to  our 
minds  that  all  discriminations  are  not  for- 
bidden by  either  statute,  but  only  "discrim- 
ination in  transportation  against  some  per- 
son, locality,  or  corporation,"  made  for  the 
■advantage  of  the  carrier,  or  by  receiving 
greater  or  less  compensation  from  one  class 
•of  persons  than  from  another  for  similar 
services  contemporaneously  rendered. 

The  contract  under  consideration  obligates 
the  railroad  company  to  maintain  on  manu- 
factured goods  shipped  from  Laurel,  Missis- 
sippi, rates  not  exceeding,  to  competitive 
points,  the  rates  effective  on  the  dates  of  the 
shipments  from  Stonewall  and  Meridian, 
where  similar  factories  were  located.  We 
are  unable  to  see  that  this  stipulation  is, 
in  its  terms,  or  by  necessary  effect,  a  dis- 
crimination against  any  other  person  or 
place.  It  is  not  a  stipulation  f^at  other 
shippers  similarly  situated  should  not  enjoy 
the  same  rates.  This  provision  was  simply 
an  effort  on  the  part  of  the  Laurel  Cotton 
Mills  whereby  it  sought  to  protect  itself 
against  the  imposition  of  greater  rates  than 
were  charged  by  other  carriers  on  similar 
shipments  of  manufactured  products  made 
by  other  cotton  mills  located  at  the  places 
mentioned.  We  are  unable  to  see  how  a  pro- 
vision in  a  contract  which  merely  limits  the 
freight  rate  to  be  imposed  to  the  amount 
imposed  upon  others  engaged  in  similar 
business  can  be  construed  to  be  a  discrim- 
ination, within  the  meaning  of  that  term, 
or  under  the  interpretation  placed  upon  it 
by  the  Supreme  Court  of  the  United  States. 
This  was  not  an  effort  to  secure  an  undue 
advantage  to  itself,  but  was  a  precaution  to 
guard  against  future  imposition  by  ad- 
vancing rates, — a  measure  the  wisdom  of 
which  was  demonstrated  by  subsequent 
events,  culminating  in  the  present  litigation. 
It  is  not  suggested  anywhere  in  this  record 
that  at  the  date  of  this  contract  there  was 
any  other  shipper  over  the  line  of  the  Gulf 
A  Ship  Island  Railroad  Company  then  en- 
r'^fzed  in  a  business  similar  to  that  in  which 
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appellant  was  about  to  embark;  and  it  does 
not  appear  that  all  other  shippers,  if  any 
such  there  were,  located  on  appellee's  line  of 
railway,  where  the  services  rendered  would 
be  "like  and  contemporaneous,"  and  where 
the  transportation  would  be  effected  under 
''substantially  similar  circumstanoes  and 
conditions,"  did  not  in  faet  enjoy  the  same 
rate  which  was  stipulated  for  on  behalf  of 
appellant  in  the  contract  in  question.  And 
assuredly  there  is  no  express  inhibition  in 
the  contract  which  precludes  the  railroad 
company  from  granting  a  similar  rate  to 
any  other  of  its  patrons  who  might  there- 
after engage  in  a  like  business  with  appel- 
lant. An  unjust  discrimination,  within  the 
purview  of  laws  for  the  regulation  of  com- 
merce, operates  to  the  undue  advantage  of 
one  person,  and  prejudicially  to  the  inter- 
est of  some  other  person.  The  contract  un- 
der review  does  not  have  that  effect.  An 
agreement  that  one  nhall  not  be  charged 
more  than  a  certain  stated  rate,  but  whidi 
does  not  stipulate  against  or  foxiiid  the 
granting  of  the  same  rate  to  all  other  per- 
sons, is  not  within  the  condemnation  of  the 
law  prohibiting  discrimination. 

Again,  it  is  urged  that  this  contract  is 
void  because  the  "milling  in  transit  arrrange- 
ment"  which  is  therein  recognized  consti- 
tutes the  granting  of  a  rebate,  which  is  un- 
lawful under  S  4292,  Code  1892,  and  is  also 
violative  of  S  6  of  the  interstate  commerce 
law.  It  is  no  longer  open  to  question  that 
milling  in  transit  arrangements  are  recog- 
nized as  valid  agreements,  which  may  be 
lawfully  entered  into  between  shippers  and 
carriers.  In  the  very  recent  case  of  Central 
Yellow  Pine  Asso.  v.  Vlcksburg,  8.  d  P.  R- 
Co.  10  Inters.  Com.  Rep.  193,  before  the  In- 
terstate Commerce  Commission,  where  the 
legality  of  milling  in  transit  arrangements 
was  considered  in  its  various  phases,  it  is 
^id:  "It  is  well  understood  that  at  the 
present  time  this  principle  is  applied  to  the 
movement  of  many  commodities.  General- 
ly, in  its  application,  the  raw  material  pays 
the  local  rat«  into  the  point  of  manufacture. 
When  afterwards  the  manufactured  product 
goes  forward,  it  is  transported  upon  a  rate 
which  would  be  applicable  to  the  product, 
had  it  originated  in  its  manufactured  state 
at  the  point  where  the  raw  material  was  re- 
ceived for  transportation;  whatever  has 
been  paid  into  the  mill  being  accounted  for 
in  this  final  adjustment.  Under  this  or 
some  equivalent  arrangement  at  the  present 
time,  grain  of  all  kinds  is  milled  and  other- 
wise treated  in  transit;  flour  is  blended: 
cotton  is  compressed ;  lumber  is  dressed,  and 
perhaps  otherwise  manufactured;  live  stock 
is  stopped  off  to  test  the  market.  It  may 
be  urged  with  much  force  that  the  act  to 
regulate    commerce   does   not   sanction  ar- 
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xangeroents  of  this  kind,  and  the  commia- 
-sion,  early  in  its  history,  intimated  that 
«acli  might  finally  be  its  conclusion.  Crewe 
V.  Richmond  d  D.  R.  Co.  1  Inters.  Com.  Rep. 
703.  Such  practices  were,  however,  in  use 
to  a  considerable  extent  at  the  time  of  the 
passage  of  the  act>  and  since  then  they  have 
become  universal.  To  abrogate  these  priv- 
il^es  would  be  to  confiscate  thousands,  and 
probably  millions,  of  dollars  in  value,  by 
rendering  worthless  industrial  plants  which 
hjLve  been  constructed  upon  the  faith  of 
their  continuation.  Nor  is  it  a  forced  oon- 
struetion  of  the  statute  to  hold  that,  when 
the  product  finally  goes  forward  to  the  point 
of  consumption,  it  but  completes  the  jour- 
ney upon  which  it  entered  when  the  raw  ma- 
terial was  taken  up.  There  can  be  no  doubt 
that  the  application  of  this  principle  has 
cheapened  the  cost  of  transportation,  and 
probably  of  manufacture." 

The  legality  of  the  principle  of  milling  in 
transit  arrangements  being  recognized, 
whether  each  special  agreement  will  be  up- 
held depends  upon  the  varying  circum- 
stances attendant  upon  its  making;  but  it 
cannot  be  affirmed  that  such  an  agreement 
as  is  here  under  consideration  can  be  de- 
clared to  be,  by  its  very  terms,  violative  of 
the  laws  prohibiting  unlawful  rebates. 
There  is  no  difference  in  principle  between 
the  plan  agreed  upon  by  the  contract  and 
other  milling  in  transit  arrangements  which 
have  been  sanctioned  and  enforced  by  the 
Interstate  Commerce  Commission  in  the 
transportation  of  many  different  commodi- 
ties. In  the  instant  case  the  fact  that  the 
entire  freight  paid  upon  the  raw  cotton  is 
credited  upon  subsequent  shipments  of  man- 
ufactured product  does  not  vary  the  princi- 
ple which  controls,  and  on  which  the  valid- 
ity of  such  contracts  is  based;  and  the  ar- 
rai^gement  is  as  valid  and  as  binding  as  if 
it  was  simply  an  agreement  such  as  is  cus- 
tomarily in  force.  Whether  the  raw  ma- 
terial pays  the  local  rate  into  the  point  of 
manufacture,  and  afterwards  the  manufac- 
tured product  pays  a  lower  rate,  calculated 
from  point  of  original  shipment,  or  whether 
the  raw  material  pays  the  local  rates,  and 
this  is  credited  in  whole  or  in  part  upon  the 
transportation  of  the  manufactured  prod- 
ucts subsequently  shipped,  result  is  the 
same  in  principle ;  the  one  being,  in  the  lan- 
guage of  the  Interstate  Commerce  Commis- 
sion, ''an  equivalent  arrangement*'  of  the 
other,  and  neither  contravening  the  mandate 
of  the  law  devi<3ed  to  protect  shippers  from 
unjust  discrimination,  whether  the  same 
arises  from  extortion  or  from  unlawful  re- 
bates granted  to  a  favored  few.  So  long  as 
there  is  no  unjust  discrimination,  and  no 
stipulation  in  the  contract  forbidding  the 
carrier  extending  similar  rates  to  all  other 
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shippers  similarly  situated^  there  is  no  ex- 
press  provision  of  law,  and  no  sound  reason 
arising  out  of  public  policy,  which  prohibits 
a  carrier  entering  into  a  fair  and  equitable 
milling  in  transit  arrangement  with  any  of 
the  numerous  industries  now  operating  un- 
der such  plans.  "If  there  is  no  unjust  dis- 
crimination, an  agreement  by  a  railroad 
company  that  it  will  carry  goods  at  a  cer- 
tain rate,  and  repay  the  shipper  a  part 
thereof  as  a  rebate  after  the  shipment,  is 
not  illegal,  and  the  rebate  may  be  recovered 
by  the  shipper  in  a  proper  case."  Elliott, 
Railroads,  §  15G5;  Rorer,  Railroads,  S  1375 

The  clause  in  the  contract  by  which  a 
milling  in  transit  arrangement  is  estab- 
lished between  appellant  and  appellee  does 
not  seek  to  prevent  the  appellee  effecting 
similar  arrangements  with  all  other  patrons 
who  may  be  or  may  hereafter  be  engaged  in 
the  same  line  of  business.  Nor  does  this 
contract,  by  any  reasonable  construction  of 
its  terms,  necessarily  work  &ny  unjust  dis- 
crimination against  any  other  cotton  mills 
or  dealers  in  cotton  who  may  be  located  on 
appellee's  line  of  railroad.  It  must  be  noted 
that  the  raw  material  pays  full  local  rates 
into  the  place  of  manufacture,  and  the  sub- 
sequent credit  of  such  freight  is  only  made 
upon  shipments  of  manufactured  product. 
If  the  raw  material  coming  into  the  city  of 
Laurel  consigned  to  appellant  should  there 
be  disposed  of  either  in  its  immanufactured 
state,  or  after  it  becomes  the  finished  prod- 
uct of  the  mill,  no  portion  of  the  local  freight 
charges  which  have  been  paid  upon  such 
shipments  at  full  tariff  rates  is  credited  to 
the  appellant.  The  crediting  of  the  freight 
paid  is  dependent  upon  whether  the  cotton 
is  again  shipped  as  manufactured  product, 
so  that,  as  to  all  shipments  of  raw  cotton, 
the  appellant  fares  neither  better  nor  worse 
than  do  all  others  similarly  engaged. 

Before  passing  to  the  consideration  of  the 
next  argument  advanced  by  appellee  in  its 
assault  upon  the  validity  of  this  contract, 
it  should  be  noted  that  §  6  of  the  Interstate 
Commerce  Act  (U  S.  Comp.  Stat.  1901,  p 
3156),  and  §  4292,  Code  1892,  do  not  deal 
with  discriminations,  as  hereinbefore  dis- 
cussed. They  were  devised  to  secure  uni- 
formity of  charges,  by  requiring  all  rates  tc 
be  made  public  in  a  ceitain  specified  way 
and  then  forbidding  any  change  or  devia 
tion  from  the  tariff  so  established.  Sectior 
6,  Interstate  Commerce  Act,  is  fully  com- 
plied with  when  the  rates  have  been  filec? 
with  the  commission,  and  the  tariff  of 
charges  has  been  duly  published.  When 
once  established  and  promulgated,  the  tariff 
cannot  be  deviated  from,  either  by  increase 
or  reduction  of  rates,  until  another  sched- 
ule of  rates  has  been  legally  adopted  in  the 
manner  prescribed  in  said  section.    The  In- 


460 


Mississippi  Supreme  Court. 


June, 


terstate  Commerce  Commission  is  without 
power  to  fix  rates,  but  any  person  consider- 
ing a  rate  unjust  or  discriminatory  may  at- 
tack the  same  as  provided  by  law.  The 
power  to  pass  upon  the  reasonableness  of 
existing  rates,  which  is  vested  in  the  Inter- 
state Commerce  Commission,  does  not  nec- 
essarily imply  the  right  to  prescribe  rates. 
Cincinnati,  N,  0,  Je  T.  P.  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
40  L.  ed.  935,  5  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  700.  Under  5  6  of  the  Inter- 
state Commerce  Act,  rates  may  be  changed 
at  any  time  upon  compliiuice  with  its  pro- 
visions, when  the  carrier  ''shall  promptly 
notify  said  commission  of  all  changes 
made  in  the  same;"  but  under  S  4292,  Code 
1892,  a  schedule,  once  approved,  established, 
and  promulgated  as  therein  provided,  can 
be  varied  only  when  "such  change  or  devia- 
tion be  first  allowed  by  the  commission.'' 
The  statutes,  both  state  and  Federal,  now 
under  review,  were  designed  to  insure  pub- 
licity of  established  schedules  of  rates,  so 
that  every  patron  might  easily  protect  him- 
self against  extortion  or  discrimination  by 
seeing  that  the  carrier  did  not  collect  any 
greater  compensation  for  the  transporta- 
tion of  passengers  or  property  "than  is  spec- 
ified in  such  published  schedule  of  rates, 
fares,  and  charges  as  may  at  the  time  be  in 
force.'* 

With  these  preliminary  observations  as  to 
the  purpose  and  scope  of  the  statutes  re- 
quiring promulgation  of  rates,  and  viewing 
them  in  the  light  of  their  intent,  we  pass  to 
the  next  contention  presented  on  behalf  of 
appellee. 

It  is  urged  that  the  contract  in  question 
is  void  because  in  direct  violation  of  S  6  of 
the  Interstate  Commerce  Act  (U.  S.  Comp. 
Stat.  1901,  p.  3156)  and  §  4292,  Code  1892, 
in  that  it  allows  a  rebate  or  reduction  from 
the  tarifr  of  charges  fixed  or  approved  by 
the  commission  by  a  change  in  or  deviation 
therefrom.  There  are  two  plain  answers  to 
this  argument:  <1)  It  does  not  appear 
from  anything  in  the  contract  or  in  the  dec- 
laration that,  either  by  fixing  the  rates  so 
as  not  to  exceed  those  efifective  from  Stone- 
wall and  Meridian,  or  by  entering  into  the 
milling  in  transit  arrangement  therein  set 
out,  were  the  rates  fixed  and  approved  by 
the  Interstate  Commerce  Commission  or  by 
the  Railroad  Commission  of  the  state  of 
Mississippi  changed  or  deviated  from  in  any 
particular.  On  the  contrary,  as  the  stipula- 
tions of  the  contract  as  to  both  the  rates 
mentioned  are  valid  in  themselves,  it  may 
well  be  that  these  are  the  identical  rates 
which  have  been  filed  with  and  published  by 
the  two  commissions.  Certain  it  is  that,  in 
considering  a  contract  legal  in  its  terms, 
and  violating  no  express  statutory  provi- 
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sion,  and  repugnant  to  no  fundamental  prin- 
ciple of  public  policy,  a  court  is  not  author- 
ized to  indulge  in  the  presumption  that  one 
party  has  ignored  or  violated  the  law,  and 
thereby  render  the  contract  illegal  and  non- 
enforceable.  If  presumptions  are  to  be  in- 
dulged at  all,  they  must  be  invoked  in  favor 
of  the  validity  of  a  contract,  and  that  the 
contracting  parties  have  performed  all  legal 
obligations  incumbent  upon  them,  or  neces- 
sary to  efi'ectuate  the  object  which  the  con- 
tract had  in  view.  Therefore,  in  the  instant 
case,  as  the  contract  is,  in  its  terms,  valid 
and  enforceable,  provided  the  rates  thereby 
fixed  were  submitted  to  the  commissions  a» 
required  by  law,  the  presumption  of  law,  if 
resort  to  presumptions  was  necessary,  would 
be  that  such  rates  had  been  fixed  and  ap- 
proved, and  that  the  contract  was  no  devia- 
tion therefrom,  and  consequently  no  vio- 
lation of  the  law  prohibiting  all  deviations. 
(2)  Again,  it  does  not  appear  that  any  rates- 
governing  this  subject-matter  had  been  sub- 
mitted by  the  appellant  to  either  commis- 
sion at  the  date  of  the  contract,  and  as  the 
contract,  as  to  rates,  did  not  go  into  effect 
until  the  mill  began  the  operating  and  ship- 
ment of  manufactured  product  made,  it  does 
not  follow  that  these  rates,  even  if  ni»t  in 
force  at  the  date  of  the  contract,  were  not 
subsequently  submitted  to  the  Interstate 
Commerce  Commission,  or  that  the  change 
in  rates,  if  change  it  was,  had  not  first  been 
allowed  by  the  Mississippi  Railroad  Com- 
mission before  the  rates  were  actually  put 
in  effect.  This  contract  does  not  fall  with- 
in that  class  expressly  forbidden,  except  un- 
der certain  exceptional  circumstances,  wheit 
it  is  incumbent  upon  the  plaintiff  to  show- 
that  his  contract  falls  within  the  exception. 
That  character  of  contract  is  specially  for- 
bidden either  by  approved  public  policy  or 
by  express  statute.  This  contract  is  not  of 
that  kind,  for  the  reason  that  its  terms  in 
no  wise  transgress  any  provision  of  law ;  and, 
if  the  appellee  has  itself  complied  with  the 
legal  duty  imposed  upon  it  in  reference  to 
the  publication  of  its  established  schedule 
of  rates,  it  is  enforceable  in  all  its  terms. 

The  argument  that  the  demurrers  were- 
properly  sustained  because  the  declaration 
failed  to  allege  that  the  rates  fixed  in  the 
contract  sued  on  had  been  filed  with  the 
commission,  or  because  it  was  not  afllrma- 
tively  shown  that  the  consent  of  the  Missis- 
sippi Railroad  Conunission  had  been  first 
obtained,  is  unsound.  The  logical  conclu- 
sion of  thu  argument  would  be  that,  as  all 
rates  are  required  to  be  filed  with  the  prop- 
er commission,  and  then  made  public  as  it« 
order  may  direct,  a  suit  could  be  main- 
tained on  no  contract  for  transportation  of 
freight,  without  regurd  to  the  rates  chai^ged 
thereby,  unless  the  plaintiff  should  alL^e 
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xhat  the  carrier  had  discharged  its  duty  in 
tiling  its  schedule  of  charges,  and  then  pro- 
TDulgnting  the  same.  The  result  of  this 
would  be  to  impose  upon  the  plaintiff  the 
burden  of  proving,  in  order  to  sustain  a  re- 
<?overy,  that  the  carrier  had  not  violated  the 
law  or  the  order  of  the  commission ;  the  re- 
sult being  that  the  carrier  would  be  en- 
abled to  defeat  a  valid  contract  by  proof  of 
its  own  sins  of  omission, — a  position  mani- 
festly untenable. 

It  follows,  therefore,  that,  in  our  judg- 
ment, the  conti'act  under  review  does  not 
violate,  by  its  terms  or  by  any  reasonable 
construction,  any  of  the  provisions  of  law 
invoked  by  the  demurrers  of  appellee.  It 
does  not  operate  as  a  "discrimination" 
against  any  person  or  place,  because  it  does 
not  prevent  the  same  rate  being  accorded  to 
all.  It  does  not  unjustly  discriminate  in 
faror  of  appellant,  because  it  grants  it  no 
lower  rate  than  is  or  may  be  granted  to 
other  shippers.  It  does  not  grant  any  un- 
lawful rebate,  because  a  milling  in  transit 
arrangement  is  in  itself  legal,  and  sanc- 
tioned by  the  Interstate  Commerce  Commis- 
sion as  the  legitimate  outgrowth  of  the 
building  of ^. new.  enterprises.  It  does  not 
violate  the  provision  of  law  prohibiting  de- 
viation from  published  rates,  because  it 
does  not  appear  that  it  is  such  a  deviation. 
It  does  not  violate  the  prohibition  against 
altering  the  published  rates  without  the  per- 
mission of  the  Mississippi  Railroad  Com- 
missimi  first  obtained,  because  it  does  not 
ai^iear  that  it  is  any  alteration,  or  that  said 
permission,  if  necessary,  was  not  obtained. 
It  might  be  fui*ther  said  in  this  connection, 
as  strongly  persuasive  of  the  view  here  an- 
nounced as  to  the  validity  and  enforceability 
of  the  milling  in  transit  arrangement 
agreed  up(m  by  the  contract  between  appel- 
lant and  appellee,  that  the  appellee  itself 
for  nearly  a  year  recognized  the  validity  of 
this  arrangement,  and  complied  with  the 
terms  of  the  contract  in  this  respect.  Yet, 
if  the  argument  now  pressed  upon  us  be 
tiound,  and  if  this  arrangement  was  the  al- 
lowance of  an  unlawful  rebate  prohibited  by 
law,  the  Gulf  &  Ship  Island  Railroad  Com- 
pany is  liable,  by  its  own  argument,  to  all 
the  penalties  imposed  for  a  violation  of  the 
<$tatutes  in  this  regard.  Here  is  a  contract 
which,  according  to  the  facts  admitted  by 
the  demurrer,  the  Gulf  &  Ship  Island  Rail- 
road Company  for  eleven  months  complied 
with, — at  least  in  part ;  granting,  so  the  dec- 
laration avers,  this  crediting  of  freight  up- 
on subsequent  shipments  of  manufactured 
products,  when  such  action  on  its  part  was, 
if  the  argument  be  sound,  a  flagrant  viola- 
tion of  the  law.  This  is  a  peculiar  attitude 
for  a  litigant  to  occupy, — to  seek  to  annul 
as  illegal  a  contract  of  its  own  making,  and 
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of  which  it  has  reaped  the  full  benefit,  by 
pleading  guilty  to  repeated  and  long  con- 
tinued violation  of  the  law,  thereby  endeav- 
oring to  escape  liability  for  its  own  breach 
of  contract.  The  contract^  upon  its  face,  is 
valid  and  susceptible  of  enforcement.  It 
may  be  that,  ♦in  its  practical  effect,  it  works 
unfairly  and  constitutes  an  unjust  discrim- 
ination. If  so,  it  falls  within  the  condemna- 
tion of  the  law.  But  whether  or  not  this 
be  its  effect  is  a  question,  not  of  law,  but 
purely  of  fact.  Texas  d  P.  R.  Co.  v.  Inter- 
state Commerce  Comraisaion,  162  U.  S.  211, 
40  L.  ed.  944,  5  Inters.  Com.  Rep.  405,  16 
Sup.  Ct.  Rep.  666. 

It  may  be  that  the  contract  is  nonenforce- 
able  because  an  unauthorized  deviation  from 
established  rates,  but  this  is  also  a  question 
of  fact.  We  decide  that  the  contract  is  not 
void  upon  its  face,  and  decide  nothing  more. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, the  demurrer  overruled^  and  the 
cause  remanded. 


A.  GERARD,  Tax  Collector,  Appt, 

V. 

B.    C.   DUNCAN,    Assignee   of   Merchants* 
Bank  of  Grenada. 


( 
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1.  Bank  assets  la  the  hands  of  Its  as« 
slynee    for   creditors    are>  assessable 

to  him  for  taxation  under  a  statute  making 
it  the  daty  of  trustees  to  list  for  taxation 
property  in  their  possession  as  such,  and 
It  is  Immaterial  that  the  assets  actually  be- 
long  to  numerous  creditors  of  the  bank,  some 
of  whom  reside  beyond  the  jurisdiction  of  the 
taxing  authorities. 

2.  That  It  Is  the  daty  of  creditors  of  an 
Insolvent  hank  to  list  for  taxation 
their  proportion  of  the  assets  of  the 
bank  as  "indebtedness  probably  collectible*' 
does  not  exempt  such  assets  from  taxation  in 
the  hands  of  the  bank*8  assignee  for  credi- 
tors. 

(June   6,    1004.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Grenada  County 
in  favor  of  complainant  in  a  suit  to  en- 
join the  collection  of  a  tax.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  S.  A.  Morrison,  for  appellant: 

An  individual  cannot  subtract  his  debts 
from  his  assets  in  this  state,  and  pay  on 
the  difference;  and,  unless  an  individual 
may  list  the  difference  for  taxation,  a  bank 
cannot. 

Acts  1000,  chap.  3;   Const.  §8  112,  181; 

NOTK. — As  to  place  of  taxation  of  trust  prop- 
erty, see  note  to  Academy  of  Richmond  Coun- 
ty V.  Augusta,  20  L.  U.  A.  151. 
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Benderson  Bridge  Co,  y.  Com.  99  Ky.  623, 
29  L.  R.  A.  73,  31  S.  W.  486 ;  New  York  v. 
Weaver,  100  U.  S.  639,  25  L.  ed.  706;  WMt- 
heck  V.  Mercantile  Nat.  Bank,  127  U.  S. 
193,  32  L.  ed.  118,  8  Sup.  Ct.  Rep.  1121. 

In  case  of  failure  of  the  proper  bank  offi- 
cial to  give  in  the  property  of  the  bank  for 
taxation,  it  became  the  duty  of  the  assessor 
to  estimate  this  property  in  the  usual  way. 

State  V.  Vickshurg  Bank,  69  Miss.  99,  10 
So.  102;  People  ew  rel.  Bmik  of  Common- 
wealth V.  New  York  Tax  d  A.  Comrs,  23 
N.  Y.  194. 

When  corporate  property  taxed  under  a 
special  ''mode"  is  not  used,  or  has  ceased 
to  be  used,  for  the  purpose  intended,  it  loses 
the  protection  of  its  mode,  and  must  pay  ad 
valorem  as  other  property. 

Vickehurg  d  M.  R.  Co.  v.  Lewis,  68  Miss. 
29,  10  So.  32;  Chicago  d  P.  R.  Co.  v.  Hilde- 
brand,  136  111.  467,  27  N.  E.  69;  LeBlanc 
V.  Illinois  C.  R.  Co.  72  Miss.  669,  18  So. 
381;  McHenry  y.  Downer,  116  Cal.  20,  45 
L.  R,  A.  737,  47  Pac.  779;  Louisville  To- 
bacco Warehouse  Co.  v.  Com.  106  Ky.  165, 
57  L.  R.  A.  33,  49  S.  W.  1069;  State  Bd. 
of  Equalization  v.  People,  191  111.  528,  58 
L.  R.  A.  513,  61  N.  E.  339. 

Our  statutes  settle  the  question  beyond 
cavil  or  dispute. 

Section  3756  of  th«  Code  of  1892  is  as  fol- 
lows: ''.  .  .  that  each  person  shall  list 
his  taxable  property,  of  which  he  was  pos- 
sessed on  the  first  day  of  February  pre- 
ceding, in  his  own  right,  in  the  right  of  his 
wife,  or  as  executor,  administrator,*^  guard- 
ian, trustee  or  otherwise." 

See  also  §  3748. 

The  owner  of  property  for  the  purpose 
of  taxation  is  the  person  having  the  legal 
title. 

Perry,  Tr.  602  ♦,  *,  I;  Latrobe  v.  Balti- 
more, 19  Md.  13;  Tracy  v.  Reed,  2  L.  R. 
A.  773,  13  Sawy.  622,  38  Fed.  69;  Augusta 
Bank  ▼.  Augusta,  36  Me.  255;  Miner  v. 
Pingree,  110  Mass.  47;  Richardson  y.  Bos- 
ton, 148  Mass.  508,  20  N.  E.  166;  State,  Mt. 
Pleasant  Cemetery  Co.,  Prosecutor,  y.  New- 
ark, 50  N.  J.  L.  66,  11  Atl.  147;  Tucker  v. 
Aiken,  7  N.  H.  113;  Detroit  v.  Lewis,  109 
Mich.  165,  32  L.  R.  A.  439,  66  N.  W.  958. 

The  fact  that  one's  title  is  conditional 
and  for  a  specific  purpose,  and  subject  to  be 
devested  in  any  manner,  does  not  afl'ect  the 
taxability  of  the  property  to  him. 

State  ex  rel.  Olenn  v.  Mississippi  River 
Bridge  Co.  109  Mo.  253,  19  S.  W.  421; 
Maina  v.  Elliott,  51  Cal.  8;  Ralston  v. 
Hughes,  13  111.  469;  Grcenucalt  v.  Tucker, 
8  McCrary,  106,  8  Fed.  792;  25  Am.  &  Eng. 
£nc.  Law,  p.  120. 

One  who,  by  contract  or  otherwiRC,  has  n 
mere  equity  in  property  is  not  the  owner 
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within  the  tax  laws.    This  h  the  creditors' 
condition. 

Churchill  V.  Sowards,  78  Iowa,  472,  43  N. 
W.  271;  Tracy  v.  Reed,  2  L.  R.  A.  773,  13: 
Sawy.  622,  38  Fed.  69;  Butler  v.  Btark, 
130  Mass.  19,  29  N.  E.  213;  State  ex  reU 
Pullman  Palace  Car  Co.  y.  St.  Louis  Coun- 
ty, 84  Mo.  234. 

An  assessor  is  not  required  to  look  into 
the  ultimate,  equitable,  or  secret  ownership^ 
of  personal  property,  but  should  assess  it 
to  the  apparent  owner  by  possession  or  mu- 
niment of  title. 

The  North  Cape,  6  Biss*.  606^  Fed.  Ca«. 
No.  10,316. 

Unless  a  trustee  is  especially  exempted 
from  taxation  by  statute,  he  is  liable. 

Perry,  Tr.  §  331;  Lewin,  Tr.  p.  214; 
Cooley,  Taxn.  p.  275;  25  Am.  &  Eng.  Ene. 
Law,  p.  153. 

The  property  of  an  insolvent  in  the  hands- 
of  the  assignee  or  receiver  is  liable  to  tax- 
ation, and  should  be  assessed  to  the  trus- 
tee. 

Ryan  v.  Gallatin  County,  14  111.  78 ;  Dun- 
lap  V.  Gallatin  County,  15  111.  9;  Schmidt 
v.  Failey,  148  Ind.  150,  37  L.  R.  A.  442,  47 
N.  E.  320;  People  v.  Lardner,  30  Cal.  242; 
Ex  parte  Chamberlain,  55  Fed.  706;  Yuba 
County  V.  Adams,  7  Cal.  35;  Crane  v.  Kii- 
pin,  L.  R.  6  Eq.  334;  1  Am.  ft  Eng.  Enc 
Law,  p.  873. 

Even  in  the  hands  of  an  assignee  in  bank- 
ruptcy, it  is  liable. 

Re  Mitchell,  16  Nat.  Bankr.  R^.  635. 

Property  in  charge  of  a  court  is  taxable, 
and  should  be  assessed  to  the  officer  or 
agent   in    immediate   control   thereof. 

Cooley,  Taxn.  2d  ed.  p.  375;  1  Desty, 
Taxn.  p.  61;  Jones  v.  Bridgeport,  36  Conn. 
283;  Dysart  v.  Brown,  100  Ga.  1,  26  S.  E. 
767;  Central  Trust  Co.  v.  Wabash,  St.  L. 
d  P.  R.  Co.  26  Fed.  11;  George  v.  St.  Lout» 
Cable  d  W.  R.  Co.  44  Fed.  119;  Spalding 
V.  Com.  88  Ky.  140,  10  S.  W.  420. 

Unless  this  property  is  taxed  in  a  lump* 
sum  in  the  hands  of  the  receiver,  it  will 
wholly  escape  taxation. 

Walters  v.  Western  d  A.  R.  Co.  68  Fed. 
1002. 

Mr.  William  C.  Bfoliean.  for  appellee. 

Truly,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  complaint  herein  was  filed  by 
B.  C.  Duncan,  assignee  of  the  Merchants'^ 
Bank  of  Grenada,  Mississippi.  The  bill  dis- 
closes the  following  state  of  facts:  On  the- 
26th  day  of  January,  1903,  the  Merdumts*^ 
Bank  of  Grenada,  Mississippi,  a  corporatioir 
of  this  state,  executed,  through  its  proper 
officers,  a  general  assignment,  in  which  the 
follo\%ing  provision  occurs:  "The  said  party 
of  the  first  part  hereby  conveys,  warrants^ 
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sells,  transfers,  assigns,  and  sets  over  unto 
said  party  of  the  second  part  all  of  its 
property  of  every  kind  and  character,  real 
estate,  all  moneys,  notes,  accounts,  choses 
in  action,  bills  receivable,  and  any  and  all 
other  property  of  every  kind  and  character 
and  wherever  situated  that  belongs  to  said 
party  of  the  first  part."    On  the  same  day 
the  said  B.  C.  Duncan,  assignee,  as  required 
by   law,   filed  a   petition   to   the   chancery 
court  setting  up  the  general  assignment  ex- 
ecuted by  the  bank;    stating  that  it  was 
valid  and  legal  and  executed  in  good  faith, 
and  that  the  estimated  value  of  the  property 
assigned  was  the  sum  of  $125,000.     With 
said  petition  the  said  assignee  filed  a  bond, 
as  receiver,  for  the  sum  and  conditioned  ac- 
cording to  law,  and  in  full  compliance  with 
chapter  8,  Code  1892.    The  bill  further  re- 
cites that  the  assets  of  the  bank  so  conveyed 
were  insufficient  to  pay  in  full  its  credit- 
ors, and  that  the  total  amount  of  the  in- 
debtedness of  the  bank  was  the  sum  of  $99,* 
227.39 ;  the  assets  being  much  less  than  this 
amount.    Further,  that  A.  Gerard,  marshal, 
as  assessor  and  tax  collector  of  the  city  of 
Grenada,  had  on  a  day  subsequent  to  Feb- 
ruary 1,  1903,  assessed  the  said  Merchants' 
Bank    (B.  C.  Duncan,  assignee),  with  the 
sum  of  $36,000  for  money  and  solvent  cred- 
its; that  the  shares  of  stock  of  said  bank 
were  of  no  value  whatever,  and  that  neither 
the  bank  nor  the  holders  of  the  shares  of  its 
capital  stock  were  liable  for  taxes  for  the 
year  1903;  that  the  solvent  credits  and  notes 
which  were  in  the  possession  of  the  assignee 
were  in  fact  the  property  of  various  parties, 
many  of  whom  lived  outside  of  the  city  of 
Grenada,  and  therefore  were  not  liable  to 
be  aasessed  for  municipal  taxes  by  the  said 
city;   that  the   said   tax   collector  claimed 
that  there  was  due  to  the  city  the  sum  of 
$504,  municipal  taxes  levied  upon  the  said 
sum  of  $36,000  for  the  year  1903,  and,  un- 
less restrained  by  the  court,  would  proceed 
to  enforce  the  collection  of  said  sum ;  where- 
fore   an   injunction    was   prayed  for    and 
granted  by  the  court.    The  bill  of  complaint 
was  sworn  to  and  filed  on  the  3d  of  Jan- 
uary, 1904,  by  B.  C.  Duncan,  assignee  and 
receiver,  and  process  and   injunction  were 
issued  as  therein  prayed.    To  this  bill  a  de- 
murrer was  filed  upon  the  ground  that  there 
was  no  equity  on  the  face  of  the  bill,  and 
that  it  presented  no  cause  of  action  against 
the  defendant.     Upon   the   presentation   of 
the  demurrer,  in  addition  to  the  facts  stat- 
ed in  the  bill  of  complaint,  it  was  agreed 
that  the  personal  assessment  roll  of  the  city 
of    Grenada  showed  the  following    assess- 
ment:    ''Merchants'  Bank,   B.   C.   Duncan, 
Assignee;"  that  the  city  was  authorized  to 
levy  and  collect  taxes  on  every  description 
of  property'  whatsoever,  and  that  the  mar- 
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shal  was  clothed  with  the  same  power  and 
authority  in  reference  to  the  assessment  and 
collection  of  taxes  aa  were  conferred  by  the 
law  upon  the  assessors  and  tax  collectors  of 
state  and  county  taxes.  The  demurrer  to 
the  bill  was  overruled,  and  from  that  inter- 
locutory decree  an  appeal  was  granted  the 
tax  collector. 

It  is  contended  on  the  part  of  the  appellee 
that,  under  our  state  laws  devising  a  spe- 
cial scheme  for  the  taxation  of  banks,  only 
the.  value  of  the  shares  of  the  capital  stock 
of  each  bank  is  assessed, — ^these  being  as- 
sessed  against  the  bank   itself, — and   that 
the  same   rule  governs  the   assessment  of 
banks,  whether  the  bank  be  a  state  or  na- 
tional   institution.      So  it  is  said  in    the 
instant  case,  as  the  bill  of  complaint  ex- 
pressly avers  the  utter  worthlessness  of  the 
shares  of  capital  stock,  and  as  this  aver- 
ment is  by  the  demurrer  admitted  to  be 
true,  the  shares  of  capital  stock — the  prop- 
erty which  the  law  requires  to  be  assessed — 
being     confessedly     worthless,     there     was 
nothing  to  assess,  and  no  means  whereby 
any  estimate  of  valuation  could  be  arrived 
at,  and  therefore  the  demurrer  was  properly 
overruled.    The  case  of  Rosenblatt  v.  John- 
ston, 104  U.  S.  462,  26  L.  ed.  832,  is  relied 
on  as  authority  for  this  position.    We  are 
unable  to  see  that  the  rule  annoimced  in 
that  case  can  in  any  wise  control  under  the 
facts  disclosed  by  this  record.    There  is  a 
difl'erence  in  the  method  pursued  in  dealing 
with  the  assets  of  a  national  bank,  which 
may  or  may  not  be  insolvent,  after  being 
placed  in  the  hands  of  a  receiver,  and  the 
legal  principles  governing  the  collection  and 
distribution  of  the  assets  lately  belonging 
to  an  avowedly  insolvent  state  bank.     But 
it  is  not  necessary  for  us  to  enter  upon  any 
general  discussion  of  this  subject,  or  to  con- 
sider anything  but  the  one  question  of  the 
liability  to  taxation  of  the  assets  or  prop- 
erty of  such  institution  while  in  the  hands 
of  a  receiver,  and  before  final  distribution 
of  the  proceeds.    All  that  appellee  contends 
for  in  reference  to  the  assessment  of  banks 
may  be  conceded.    It  may  be  granted,  if  the 
shares  of  the  capital  stock  of  a  bank  are 
worthless,  or  are  worth  less  than  par,  that 
it  is  the  intent  of  the  law  they  should  be 
assessed  only  at  their  real  value.     In  the 
instant  case  no  etTort  is  made  to  assess  the 
capital   stock   of   the   Merchants'   Bank   of 
Grenada,  nor  to  assess  solvent  credits  and 
notes  as  the  property  of  that  bank.    Under 
the  facts  stated  in  the  bill,  and  as  they  ap- 
pear in   the  general  assignment,  the  Mer- 
chants' Bank  of  Grenada  was  not  at  the 
date  of  the  assignment  the  owner  of  any  of 
the  property  which  was  assessed  by  the  tax 
collector  of  the  city  of  Grenada,  and  which 
forms    the    subject   of    this   litigation.     Ait 
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ehown  by  that  assignment,  the  bank  had 
voluntarily  and  absolutely  devested  itself  of 
all  claim  to  the  control  or  ownership  of  any 
property,  and  the  petition  of  the  assignee 
shows  that  the  estimated  value  of  the  prop- 
-erty  conveyed  to  him  was  $125,000.  It  will 
he  noted  that  this  transfer  of  property  was 
made  on  the  26th  January,  1903,  before  it 
was  proper,  under  our  fiscal  scheme,  to  as- 
sess any  property  for  taxation  for  that  year, 
-and  when  in  fact  no  property  was  liable  to 
taxation.  Section  3748,  Code  1892,  provides 
that  "all  taxable  property  .  .  .  held  by 
any  person  before  the  1st  day  of  February 
shall  be  assessed  and  taxes  thereon  paid  for 
the  current  year."  Property  is  assessed  for 
purposes  of  taxation  to  the  person  legally 
holding  the  same  on  the  Ist  day  of  Febru- 
ary annually.  On  this  day  of  the  year  1903 
the  bill  of  complaint  affirmatively  shows 
that  the  property  in  question  was  legally  in 
the  possession  of  B.  C.  Duncan,  assignee  of 
the  Merchants'  Bank  of  Grenada.  Under 
such  circumstances,  it  could  not  have  been 
rightfully  assessed  to  the  bank  for  the  cur- 
rent year,  for  the  manifest  reason  that  the 
bank  had  ceased  to  be  the  owner  before  the 
property  became  liable  to  assessment  for 
that  year.  And  this  fact  sharply  accentu- 
ates one  distinction  as  to  the  assessment 
4iiid  taxation  of  its  assets  between  the  legal 
status  of  an  insolvent  state  bank  after  dis- 
posing of  its  assets  by  general  assignment, 
and  a  national  bank  whose  assets  and  affairs 
have  been  placed,  by  order  of  the  Comptrol- 
ler of  the  Treasury,  under  the  control  of  a 
i-cceiver.  The  former  has  voluntarily  de- 
vested itself  of  title.  The  latter  remains  a 
legal  entity,  retaining  the  legal  rights  to  its 
assets,  subject,  however,  to  the  control  and 
management  of  another  officer.  The  stock 
of  the  one  is  not  assessed,  because  valuelest, 
and  because  its  property  has  passed  into 
other  hands.  The  stock  of  the  other,  "if  the 
sliares  have  any  value,"  "are  taxable  in  the 
hands  of  the  holders  or  owners,"  because  it 
MM  has  possession  of  the  property,  and 
1he  basis  upon  which  the  value  of  the  stock 
is  calculated.  Rosenhlatt  v.  Johnston,  104 
U.  S.  462,  20  L.  ed.  832;  First  Nat.  Bank  v. 
Tsational  Pahquioque  Bank,  14  Wall.  398, 
1!0  L.  ed.  840. 

It  is  the  policy  of  our  law,  repeatedly  ex- 
pressed, that  all  property  not  specially  ex- 
-empted,  shall  bear  its  just  proportion  of 
taxation.  Therefore  the  only  further  in- 
quiry presented  by  this  record  is,  To  whom 
should  the  property  have  been  assessed  on 
the  1st  day  of  February,  1903,  or,  if  over- 
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looked  at  that  time,  upon  a  subsequent  di^y? 
The  answer  is  furnished  by  §  3755,  Code 
1892,  in  the  following  words:  "Each  per- 
son shall,  when  required,  make  out  and  de- 
liver to  the  assessor  a  true  list  of  his  tax- 
able personal  property,  with  the  value  of 
each  article,  specifying  all  such  property  of 
which  he  was  possessed  on  the  Ist  day  of 
February  preceding,  in  his  own  right,  or  in 
right  of  his  wife^  or  as  executor,  adminis- 
trator, guardian,  trustee,  or  otherwise,  ren- 
dering separate  lists  of  the  property  of 
each."  Therefore  it  was  the  duty  of  B.  C. 
Duncan,  when  required  by  the  proper  as- 
sessor, to  have  filed  a  list  of  all  property 
which  he  was  possessed  of  on  the  1st  day  of 
February  preceding,  as  assignee  of  the  Mer- 
chants' Bank  of  Grenada;  and,  failing  to 
do  this,  it  was.  the  duty  of  the  assessor  of 
the  city  of  Grenada  to  assess  said  property, 
as  property  having  escaped  taxation,  at  the 
fair  value  thereof. 

We  see  no  force  in  the  argument  of  ap- 
pellee that  this  property  was  not  properly 
assessed  to  the  assignee,  because,  as  solv- 
ent credits,  it  belonged  to  numerous  persons, 
many  of  whom  resided  without  the  corpo- 
rate limits,  and  beyond  the  taxing  control, 
of  the  city  of  Grenada.  Assuming  that  it 
was  the  duty  of  all  the  creditors  of  the  bank 
to  assess  their  proportion  in  the  assets  of 
said  bank  upon  their  individual  assessment 
as  "indebtedness  probably  collectible,"  and 
this  was  in  fact  done,  still  it  would  not  con- 
stitute double  taxation,  and  would  not  ren- 
der this  assessment  invalid.  It  is  certainly 
settled  in  this  state,  beyond  cavil  or  dis- 
putaticm,  that  the  person  being  lawfully 
possessed  of  property  must  list  the  same  for 
purposes  of  taxation;  and  the  mere  fact 
that  such  property  in  some  wise  represents 
an  indebtedness  which  is  also  due  to  or  by 
another  person  does  not  relieve  it  from  this 
burden.  Besides,  in  the  case  at  bar  the 
creditors  of  the  Merchants'  Bank  were  not 
the  owners  of  the  notes  and  solvent  credits 
assessed  to  the  assignee.  They  were  simply 
entitled  to  share  ratably  in  the  proceeds 
thereof  under  the  terms  of  the  assignment. 

Without  reference,  therefore,  and  with- 
out deciding  the  true  rule  as  to  the  assess- 
ment of  shares  of  capital  stock  of  banks, 
whether  state  or  national,  where  the  market 
value  thereof  is  less  than  their  face  value, 
it  is  manifest  to  our  minds  that  the  assess- 
ment in  the  instant  case  was  lawful  and 
must  be  upheld.  Wherefore  the  decree  « 
reversed,  the  demurrer  sustained,  and  the 
bill  dismissed. 
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1.  A  statute  allcnrlnv  m.  peremptory 
challenve  of  one  In  four  of  "any  quali- 
fied Jarora  called"  for  the  trial  of  a  cause  re- 
fen  to  tbose  not  subject  to  challenge  for 
cause,  Including  such  as  have  been  substitut- 
ed for  persons  peremptorily  challenged. 

3.  The  allowance  of  more  peremptory 
ehmllenves  than  tlie  ntatnte  allofrs 
Is  not  ground  for  new  trial  In  favor  of  one 
who  has  had  a  fair  trial  notwithstanding  the 
error. 

(March  16,  1904.) 

PETITION  by  plaintiff  for  a  new  trial  of 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  which  resulted  in 
a  verdict  in  defendant's  favor.    Denied. 

The  facts  are  stated  iu  the  opinion. 

Messrs,  Comstook  A  Gardner  and 
William  "W.  Bfosa,  for  plaintiff: 

The  defendant  was  entitled  to  only  three 
peremptory  challenges,  and  the  allowance  of 
the  fourth  waa  error  on  the  part  of  the  trial 
court 

R.  I.  Gen.  Laws,  chap.  243,  8  2. 

The  error  in  allowing  to  the  defendant  the 
fourth  peremptory  challenge  must  be  as- 
sumed to  have  been  prejudicial  to  the  plain- 
tiff, and  should  entitle  him  to  a  new  trial. 

State  V.  Bhatc,  25  N.  C.  (3  Ired.  L.)  532; 
Montague  v.  Com.  10  Gratt.  767;  People  v. 
Bodine,  I  Denio,  281 ;  Hildreth  v.  Troy,  101 
N.  Y.  234,  64  Am.  Rep.  686,  4  N.  E.  659 ; 
People  V.  McQuade,  110  N.  Y.  284,  1  L.  R.  A. 
273,  18  N.  E.  156;  Welch  v.  Tribune  Pub. 
€o.  83  Mich.  661,  11  L.  R.  A.  233,  21  Am.  St. 
Rep.  629, 47  N.  W.  562 ;  Hill  v.  State,  10  Tex. 
App.  618;  Wade  v.  State,  12  Tex.  App.  358; 
Monk  V.  State,  27  Tex.  App.  450,  US.  W. 
460;  PhiUips  v.  State,  63  Ala.  460;  Carters- 
^lle  V.  Lyon,  69  Gfa.  577;  Sullivan  v.  State, 
102  Ala.  133,  48  Am.  St.  Rep.  22,  15  So.  264. 

Messrs,  Henry  "W,  Hayes,  Frank  T. 
Xaston,  and  lieif erts  S.  Hoif nuui  for  de- 
fendant. 

Blodsetty  J.,  delivered  the  opinion  of  the 
•court: 
Two  questions  are  presented  by  the  excep- 

NoTK. — ^For  other  cases  in  this  series  as  to 
Iteremptory  challenge  of  Jurors,  see  People  v. 
McQusde,  1  L.  R.  A.  273 ;  Sackett  v.  Rnder,  9 
L.  R.  A.  891 ;  United  SUles  v.  Hall,  10  L.  B. 
A.  323;  State  v.  Hasledahl,  16  L.  B.  A.  150; 
8tate  V.  Hartley,  28  L.  B.  A.  38 ;  State  v.  Pan- 
coast,  35  L.  B.  A.  618 ;  and  People  v.  Zelgler, 
ML.  R.  A.  882. 
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tions ;  the  first  being  whether  the  number  of 
peremptory  challenges  to  a  jury  shall  be 
computed  upon  the  total  number  of  jurors 
qualified  generally  as  jurors  who  are  called, 
including  those  who  are  challenged  for  cause, 
or  whether  the  basis  of  computation  shall  be 
the  number  called,  exclusive  of  challenges 
for  cause,  but  inclusive  of  the  increment  of 
substitutes  upon  peremptory  challenges ;  and 
the  second  question  being  as  to  the  effect  of 
the  allowance  of  a  greater  number  of  such 
challenges  than  is  specified  in  the  statute. 

It  is  obvious  that  the  answer  to  the  first 
question  must  depend  upon  the  construction 
to  be  given  to  the  word  ''qualified"  in  Gen. 
Laws  1896,  chap.  243,  §  2,  as  follows: 
"Either  party  in  a  civil  action,  or  in  any 
criminal  proceeding,  may,  before  the  opening 
of  such  action  or  proceeding  to  the  jury, 
challenge  in  writing,  addressed  to  the  clerk 
of  the  court,  any  qualified  jurors  called  for 
the  trial  of  said  cause  or  proceeding,  not  ex- 
ceeding one  in  four,  without  alleging  or 
showing  any  cause  therefor;  and  after  such 
objection  the  challenged  jurors  shall  not  sit 
in  the  trial  of  such  cause,  but  other  jurors 
shall  be  called  to  take  the  place  of  the  chal- 
lenged jurors  for  the  trial  of  the  cause." 

The  statute  under  consideration  estab- 
lishes  the  same  rule  for  "any  criminal  pro- 
ceeding" which  it  prescribes  for  "a  civil  ac- 
tion." Whether  liberty  or  property  be  at 
issue,  there  is  the  same  rule  in  this  behalf  in 
the  composition  of  a  jury  for  the  trial  of  an 
indictment  for  murder  as  in  the  trial  of  an 
action  of  assumpsit.  It  is  a  statute,  too. 
Which  is  or  may  be  invoked  daily  upon  the 
impaneling  of  a  jury.  An  examination  of 
the  statutory  provisions  of  other  states,  as 
summarized  in  Thomp.  &  M.  Juries,  S  165, 
discloses  that  no  other  state  provides  for 
peremptory  challenges  in  proportion  to  the 
whole  number  of  persons  called  as  jurors, 
but  that  in  every  state  the  maximum  num- 
ber of  peremptory  challenges  is  definitely 
prescribed  by  the  statute.  It  accordingly 
becomes  necessary  to  interpret  and  construe 
the  provisions  of  our  unique  statute  upon 
principle,  rather  than  upon  strict  precedent, 
aided  as  we  may  be  by  a  consideration  of  the 
course  of  legislation  upon  the  subject,  and 
by  the  analogies  which  may  be  deduced 
therefrom,  and  the  object  sought  to  be  at- 
tained thereby. 

Our  first  legislation  upon  the  subject  of 
peremptory  challenges  is  contained  in  an  act 
of  the  general  assembly  .passed  in  1647, 
which  by  title  specifically  incorporates  in 
its  provisions  an  act  of  Parliament  ( 32  Hen. 
VIII.  chap.  3)  enacted  in  1540,  and  is  as  fol- 
lows ( 1  R.  I.  Col.  Rec.  199) :  "And  be  it  fur- 
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ther  enacted  that  men  have  their  peremptory 
and  other  challenges,  to  the  full  as  thej  have 
them  in  England,  where  for  petty  Treason, 
Murder  and  Felony,  they  may  challenge  to 
the  number  of  twentie.  See  32  Hen.  VIII. 
chap.  3."  This  statute  is  of  special  interest, 
because  it  first  specifies  the  cases  in  which 
peremptory  challenges  might  be  allowed  the 
accused,  and  fixes  their  number  at  20;  and 
this  seems  to  have  been  the  law  of  the  col- 
ony and  of  the  state  until  the  revision  of 
1857  (Rev.  Stat.  chap.  172,  $33),  when  the 
right  of  peremptory  challenge  was  also  ex- 
tended to  "any  criminal  proceeding**  as  well 
as  to  civil  actions ;  the  number  being  changed 
to  one  in  six  of  the  jurors  called  for  each 
party  {State  v.  Sutton,  10  R.  I.  160)  at  the 
common  law;  there  being  no  right  of  per- 
emptory challenge  in  a  civil  action. 

Conforming  to  the  injunction  to  consult 
the  statute  32  Hen.  VIII.,  chap.  3,  in  order 
to  determine  the  right  to  peremptory  chal- 
lenges "as  they  have  them  in  England,"  it 
will  be  seen  that  this  act,  among  other  pro- 
visions, deprives  of  the  benefit  of  clergy  those 
who  ''challenge  peremptorily  above  the  num- 
ber of  Twenty  Persons"  under  25  Hen,  VIII., 
chap.  3  (1533),  as  well  as  provides  "that  no 
person  or  Persons  arraigned  for  any  Petty 
Treason,  Murther  or  Felony,  should  be  ad- 
mitted to  any  peremptory  Challenge  above 
the  Number  of  Twenty"  under  22  Hen.  VIII., 
chap.  14  (1531),  and  makes  them  "to  be  ob- 
served and  kept  forever." 

Prior  to  the  passage  of  the  statute  last 
cited  the  number  of  challenges  allowed  at 
the  common  law  to  the  accused  was  35,  and, 
if  he  challenged  more  than  that  number,  he 
was  to  be  hanged,  although  formerly  to  suf- 
fer death  by  pain  forte  et  dure.  And  such 
seems  to  have  been  the  law  even  in  the  next 
preceding  reign  of  Henry  VII.,  for  in  the 
Year  Book  3  Hen.  VII.,  fol.  12  (5)  (1488), 
it  is  recorded  "Home  arraign  deuftt  Fairfax, 
Brian  k  Hough  a  Newgate  chair,  xxxvi.  Et 
le  question  fuit,  q  brra  fait  de  luy,  Et  touts 
les  Justic  de  lun  banke  et  de  lauter  accord' 
ore,  q  il  serra  ))endu,  et  ne  serra  mis  a  son 
penance,  Et  voillent  q  chesc  gard*  eg  nil' 
quant  il  viet  en  son  circuit  deuat  luy  Hussey 
dit,  que  les  opinions  des  Justices  en  temps 
E.  le  4.  ad  estre  le  cotrarie,  Mes  ore  ils 
agree,  come  appiert  deuant."  And  see  Year 
Book  4  Edw.  IV.  11  (1465);  17  Edw.  III. 
42  (1343) ;  Year  Book  14  Edw.  IV.  7  &  8 
(1475),  and  Year  Book  3  Hen.  VII.  2 
(1488)  ;  Year  Book  3  Hen.  VII.  fol.  12  (8)  ; 
and  see  J.  Kclyng,  36  ( temp.  Car.  II. ) . 

As  to  the  effect  of  this  statute,  it  is  ob- 
served in  Hawkins's  Pleas  to  the  Crown, 
book  2,  chap.  43,  §  9,  as  follows:  "It 
seems  to  have  been  holden  by  Sir  Edward 
Coke,  that  he  who  challenges  more  than 
ti^'onfv  upon  an  Arraignment  of  Felony, 
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since  the  above-mentioned  Statute  of  2t 
Hen.  Vni.  shall  neither  forfeit  his  Goods, 
nor  have  Judgment  of  Death,  nor  of  Pain 
forte  et  dure,  but  shall  only  be  overruled 
as  to  his  Challenges  so  far  as  they  exceed 
twenty,  and  put  upon  his  Trial.  But  this 
seems  to  have  been  doubted  by  Sir  Matthew 
Hale,  and  the  contrary  is  holden  by  Gromp- 
ton,  and  seems  more  agreeable  to  the  most 
natural  Construction  of  22  Hen.  VIU., 
which  seems  to  have  intended  no  Alteration 
as  to  the  nature  or  effect  of  peremptoiy 
challenges,  but  only  as  to  their  number.  To 
which  may  be  added.  That  nothing  is  more 
common  than  for  subsequent  statutes  which 
take  from  felons  the  benefit  of  clergy,  ex- 
pressly to  exclude  those  who  challenge  more 
than  twenty,  which  would  be  needless  if 
their  challenge  were  only  to  be  overruled, 
and  did  not  subject  them  to  judgment  of 
death,  etc."  But  the  later  law  seems  to 
have  been  that  the  supemimierary  chal- 
lenges should  be  disregarded,  and  that  the 
trial  should  tiien  proceed  after  20  chal- 
lenges had  been  allowed  the  accused,  al- 
though a  statutory  provision  to  that  effect 
did  not  appear  in  the  statutes  of  this  state 
until  1838  (January  session),  "An  Act 
Concerning  Crimes  and  Punishments,"  S  28, 
p.  32,  S  24,  of  which  limits  peremptory  chal- 
lenges to  20  "and  no  more."  But  the  act  of 
the  general  assembly  of  1647,  supra,  and  the 
acts  of  Parliament  therein  referred  to,  re- 
late only  to  the  number  of  peremptory  dial- 
lengcs  allowed  the  accused,  and  it  is  there- 
fore necessary  to  ascertain  the  law  giving 
the  number  of  such  challenges  allowed  the 
prosecution  by  the  law  of  England.  At  the 
common  law  this  number  was  unlimited, 
and  the  counsel  for  the  Crown  was  onlv 
bound  to  object  "quod  nan  8unt  boni  pro 
Rege''  But  this  right  of  peremptory  chal- 
lenge was  early  abolished,  and  the  Crown 
was  required  to  challenge  for  cause  only  by 
the  Ordinaiio  Dc  Ifiqui8itionibu8f  33  Edw. 
I.,  SUt.  4  (1305),  which  provided  that 
henceforth,  although  those  who  prosecute  in 
behalf  of  the  King  shall  aver  that  certain 
jurors  were  not  indifferent  {boni)  for  the 
King,  nevertheless  the  inquests  should  not 
remain  un taken  for  that  cause,  but  that,  if 
they  will  challenge  any  jurors,  they  shall 
assign  a  cause  certain  for  the  challenge^ 
which  shall  be  inquired  of  according  to  the 
custom  of  the  court,  and  thereafter  the  tak- 
ing of  the  inquisitions  shall  proceed  accsord- 
ing  as  it  shall  be  ascertained  whether  the 
challenges  are  true-  or  false,  after  the  dis- 
cretion of  the  justices.  ("Quod  de  cetero 
licet  per  ipsos  qui  pro  domino  Rege  se- 
quuntur  dicatur  quod  juratores  inquisition- 
urn  illanmi  seu  aliqui  illorura  non  sunt 
boni  pro  Rege  non  propter  hoc  remaneant 
inquisitiones    ille  capiende  set  si   illi    qui 
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»«quuntur  pro  Rege  aUquo9  jwraiorum 
illorum  ealumpniata  fuerint  aseignent  cer- 
tain causam  calumpnie  sue  &  inquiratur 
Teritas  illiua  calumpnie  secundum  ccmsue- 
tndinem  Cur'  k  prooedatur  ad  captionem 
illarum  inquisitionum  prout  compertum 
fuerit  si  calumpnie  vere  sint  nee  ne  juxta 
diacretionem  Justic'.")  And  the  provisions 
of  this  act  seem  to  have  governed  the  law  in 
Khode  Island  until  the  revision  of  1857, 
suproy  gave  equal  right  of  challenge  to  the 
state  and  to  the  accused.  Says  Lord  Coke 
H  Co.  Litt.  157&).  ''Now  the  causes  of 
[challenge  for]  favour  are  infinite.  .  .  . 
For  all  which  the  rule  of  law  is,  that  he 
must  stand  indifferent  as  he  stands  im- 
swomc." 

The  relevancy  of  the  foregoing  observa- 
tions upon  the  law  relative  to  the  challeng- 
ing' of  jurors  to  the  questions  under  consid- 
eration will  more  clearly  appear  when  it  is 
noted  that  from  the  earliest  recorded  legis- 
lation upon  this  question  the  policy  of  the 
law  has  been  to  restrict  and  make  definite 
the  maximum  number  of  peremptory  chal- 
lenges while  leaving  the  number  of  chal- 
lenges for  cause  wholly  unlimited,  and  that 
the  maximum  number  of  the  former  is  al- 
ways a  fixed  and  definite  number,  and  is 
in  no  wise  dependent  upon  the  number  of 
the  latter.  First,  the  right  of  peremptory 
cfadllenge  was  taken  from  the  Crown  en- 
tirely—Anonymoiw  (1678),  1  Vent.  309 — 
by  act  33  Edw.  I.,  chap.  4.  Then  death  was 
the  penalty  at  the  common  law  for  an  ac- 
cused who  persisted  in  challenging  more 
than  35  until  the  enactment  of  22  Hen. 
VIII.,  chap.  14,  made  perpetual  by  32  Hen. 
VIII.,  chap.  3,  and  incorporated  in  the  act 
of  the  general  assembly  of  1647,  and  in  force 
until  the  revision  of  1857. 

The  language  used  in  the  statute  under 
consideration  is  capable  of  construction  in 
two  ways.  If  the  expression  "qualified  ju- 
rors called  for  the  trial  of  said  cause"  shall 
be  held  to  include  all  those  jurors  in  at- 
tendance and  called  for  the  trial  who  pos- 
sess the  statutory  qualifications  of  age,  resi- 
dence, and  property  which  are  requisite  for 
jury  duty  generally,  then  it  is  clear  that 
subsUtutes  for  those  challenged  for  cause 
must  be  included  in  the  number  upon  which 
peremptory  challenges  are  based;  but  if  the 
expression  used  above  shall  be  interpreted 
as  meaning  only  those  who  are  found  quali- 
fied to  sit  in  the  cause  then  at  issue  and  to 
be  tried,  and  who,  in  addition  to  the  general 
statutory  qualifications  of  jurors,  are  not 
subject  to  challenge  for  cause  for  interest, 
bias,  relationship,  or  otherwise,  it  is  equally 
clear,  that  the  12  so  impaneled  are  the  ju- 
rors as  to  whom  the  right  of  peremptory 
challenge  is  to  be  allowed, — ^increased,  of 
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course,  by  the  substitutes  for  those  so  per- 
emptorily challenged. 

We  are  advised  that  the  practice  of  the 
common  pleas  division  has  not  been  uni- 
form in  the  construction  of  the  statute  now 
in  force,  and  we  therefore  are  not  confront- 
ed with  a  practice  which  has  been  contin- 
uous for  many  years.  Upon  careful  con- 
sideration, not  only  of  the  language  used, 
but  of  the  object  to  be  attained,  we  are  of 
the  opinion  that  the  more  restricted  mean- 
ing is  to  be  given  to  the  word  "qualified," 
and  that  it  refers  only  to  those  jurors  who 
are  not  subject  to  challenge  for  cause  in  the 
case  then  for  trial.  Even  so  limited,  when 
12  such  jurors  have  been  finally  obtained, 
there  being  a  peremptory  challenge  as  to 
one  of  every  4  called,  each  party  would  then 
have  a  right  to  3  such  challenges,  whidi 
would  require  6  more  such  jurors  to  fill 
their  places.  These,  added  to  the  12  origi- 
nally obtained,  would  make  18  such  jurors 
called,  and  each  party  would  again  be  enti- 
tled to  1  more  challenge  on  this  increment, 
which  would  again  require  2  more  such  ju- 
rors to  be  called;  and,  this  being  done,  20 
jurors  will  then  have  been  called,  and  each 
party  is  again  entitled  to  1  more  challenge, 
again  requiring  2  more  such  jurors  to  fill 
their  places,  with  the  net  result  that  22 
jurors  will  then  have  been  called,  and  that 
each  party  will  then  have  had  5  challenges, 
thus  making  it  collectively  possible  by  per- 
emptory challenge  to  remove  from  the  panel 
almost  every  other  juror  called.  We  think 
that  this  construction  gives  to  the  parties 
all  that  the  general  assembly  intended  that 
they  should  be  entitled  to  have  in  this  be- 
half, and  that,  if  more  was  intended,  mora 
would  have  been  expressed  in  the  act. 

The  osntrary  construction  leads  to  this  re- 
sult: That  a  peremptory  challenge  is  to 
be  allowed  for  every  4  perscxis  called  as  yr- 
rors,  although  all  of  them  may  be  disquali- 
fied to  sit  in  the  case  by  reason  of  inter- 
est, consanguinity,  or  bias.  This  is  simply 
increasing  the  number  of  peremptory  chal- 
lenges in  proportion  to  the  niunber  of  ju- 
rors who  are  removed  from  the  panel  for 
cause.  It. is  not  the  purpose  of  the  law  to 
base  a  peremptory  challenge  upon  a  chal- 
lenge  for  cause,  but,  rather,  that  peremp- 
tory challenges  may  be  had,  to  a  limited  ex- 
tent, independently  of  any  cause.  Indeed, 
if  the  juror  be  excluded  for  cause,  there  is 
no  need  of  a  peremptory  challenge,  since  his 
exclusion  is  otherwise  accomplished.  And 
in  practice,  under  the  latter  construction, 
which  has  frequently  been  given  to  the  stat- 
ute ex  ahund(Miti  oautela  in  criminal  cases, 
and,  indeed,  was, given  to  the  statute  in  the 
case  at  bar,  great  difiiculties  have  been  en- 
countered in  obtaining  a  jury,  since  it  re- 
quires but  brief  reflection  to  c<xnpute  that 
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each  party  may  soon  have  a  right  to  more 
than  12  challenges,  and  that  the  entire  pane] 
may  thus  be  twice  vacated,  with  the  result 
that  6  roord  challenges  will  then  accrue  to 
each  Darty  upon  the  24  substitutes  for  those 
80  challenged,  making  it  again  possible  to 
remove  the  whole  panel  a  third  time,  and 
thus  giving  3  more  challenges  to  each  party 
as  to  the  12  men  then  called,  and  to  addi- 
tional challenges  for  each  4  substitutes 
therefor.  We  are  of  the  opinion  that  such 
a  construction  should  not  be  placed  upon 
the  statute  unless  it  was  the  unmistakable 
will  of  the  legislature  that  such  was  the 
legislative  intent.  The  construction  which 
we  here  give  to  the  statute  now  in  force 
fixes  the  maximum  number  of  peremptory 
challenges  possible  at  6  for  each  party, 
while  the  construction  contended  for  by  the 
defendant  leaves  the  number  not  only  un- 
limited, but  makes  it  to  depend  upon,  and 
to  increase  without  limit  in  proportion  to, 
the  number  of  challenges  for  cause. 

Inasmuch  as  the  substitute  for  a  juror 
challenged  for  cause  was  computed  in  the 
number  upon  which  a  peremptory  challenge 
was  allowed  to  the  defendant  in  the  case 
before  us,  thus  giving  the  defendant  4 
challenges,  where  otherwise,  and  according 
to  the  construction  which  we  give  to  the 
statute,  but  3  should  have  been  had;  the 
plaintiff's  exception  in  that  behalf  must 
be  sustained.  This  being  so,  we  proceed  to 
consider  the  effect  of  this  action  upon  the 
verdict  rendered  by  the  jury  for  the  defend- 
ant, and  which  is  not  attacked  otherwise 
than  because  the  jury  rendering  it  is 
claimed  not  to  be  the  jury  to  which  the 
plaintiff  was  entitled,  in  respect  of  this  one 
juror  so  removed,  and  the  substitute  so 
added. 

Upon  the  question  whether  prejudicial 
error  must  be  shown  in  such  a  case,  or 
whether  error  is  presumed  from  a  departure 
from  the  jxact  requirements  of  the  statute, 
irrespective  of  any  lack  of  claim  of  prej- 
udice therefrom,  the  decisions  in  the  dif- 
ferent states  are  not  uniform.  The  plain- 
tiff contends  for  the  latter  view,  and,  in 
support  thereof,  has  urged  upon  our  con- 
sideration the  following  cases: 

In  BtaU  T.  8ha/tD  (1843)  25  N.  C.  (3 
Ired.  L.)  632,  cited  by  the  plaintiff,  the 
court  says:  ''We  distinctly  admit  that  the 
ground  on  which  peculiar  privileges  of  chal- 
lenge are  allowed  to  prisoners  in  capital 
cases  is  .  .  .  'not  that  the  prisoner  shall 
be  tried  by  a  jury  of  his  own  choice  or  se- 
lection, but  by  one  against  which,  after 
exhausting  his  peremptory  challenges,  he  can 
offer  no  just  exception.' "  And  in  comment- 
ing on  this  case  in  State  v.  Henaley  (1886) 
94  K.  C.  1021,  which  was  an  indictment  for 
murder,  the  court  says  (p.  1028) :  "In  that 
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case  the  juror  challenged  was  of  the  origi- 
nal panel,  and  when  this  panel  was  exliaust- 
ed,  and  before  calling  any  of  the  jurors  of 
the  special  venire  the  prisoner  did  not  have 
opportunity  to  accept  or  reject  the  juror 
challenged  or  discharged;"  adding  on  page 
1029:  "It  is  no  part  of  the  purpose  of  the 
right  of  challenge  to  afford  the  prisoner  op- 
portunity to  select  a  particular  juror  or 
jurors,  most  likely  to  acquit,  or  to  give  him 
undue  advantage.  H9  has  no  right  to  se- 
lect and  have  his  own  dioioe  of  jurors.  He 
has  only  the  right  to  object  to  23,  without 
assigning  any  cause,  and  indefinitely,  for 
cause  allowed  by  law  to  be  good.  His  right 
is  to  have  a  jury,  fair,  impartial,  and  free 
from  just  exception,  and,  when  the  jury  is 
selected  without  objection,  the  prisoner  hav- 
ing the  right  to  object  further,  it  must  be 
presumed,  conclusively,  that  such  a  jury  has 
been  obtained.  His  failure  to  object  fur- 
ther, when  he  could,  is  an  implied  admis- 
sion— declaration — on  his  part  that  the  jury 
is  a  fair  and  unexceptionable  one,  ahough 
perhaps  not  his  choice.  This  is  such  a  jury 
as  the  law  contemplates  and  requires." 

Of  Montague  v.  Com.  10  Gratt.  767,  de- 
cided in  1853,  and  which  contains  not  <Mie 
citation  to  support  the  doctrine  there  ad- 
vanced, but  which  seems  to  be  still  the  law 
of  Virginia,  it  is  said  by  the  court  in 
Thompson  v.  Douglass^  35  W.  Va.,  at  page 
340,  13  S.  E.  1015,  and  decided  in  1891,  as 
follows:  "I  am  of  opinion  that  this  de- 
cision is  erroneous,  and  hurtful  to  the  prao- 
tice  of  the  courts  and  the  administration  of 
justice,  and  ought  not  longer  to  prevail. 
The  doctrine  that  harmless  error  shall  not 
reverse  and  render  fair  trials  abortive  has 
made  great  progress  since  the  date  of  the 
decision  cited.  Judge  Lee  gave  no  reasons 
in  the  opinion,  except  that  in  criminal  cases 
the  law  would  intend  harm  to  an  accused 
where  he  is  deprived  of  a  right.  He  did 
not  even  refer  to  the  qucere  in  Clore's  Com, 
8  Gratt.  606,  and  the  strong  argument  of 
Judge  Lomax;  probably  overlooking  them. 
That  argument  is,  in  my  judgment,  unan- 
swerable." 

And  upon  the  question  of  the  erroneous 
exclusion  of  certain  jurors  from  the  panel 
which  tried  the  case  then  before  the  court,  in 
Thompson  v.  Douglass,'  supra,  it  is  said  (p. 
340,  36  W.  Va.,  p.  1016,  13  S.  E.) :  "What 
then?  Is  it  reversible  error  or  harmless 
error?  Wliere  a  disqualified  juror  is  put 
on  a  jury,  it  is,  of  course,  error;  but,  where 
a  qualified  juror  is  improperly  rejected,  it 
is  a  wholly  different  thing.  In  such  case 
the  man  taking  his  place  is  qualified  and 
unexceptionable.  Is  he  not  as  good  a  juror 
as  the  excluded  one?  Has  not  the  party 
had  what  the  law  designs, — a  trial  by  an 
impartial  jury?     If  you  set  aside  the  ver- 
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dict»  upon  a  new  trial  he  cannot  get  that 
rejected  man.  Is  that  man  better  than  all 
the  balance  of  the  citizens  of  the  state  quali- 
fied for  jury  service  T  Shall  a  long,  costly 
trial  be  upturned  for  such  a  cause  only  to 
give  the  party  what  he  has  already  had, — 
a  fair  jury?  Is  the  administration  of  jus- 
tice to  bear  the  odium  of  such  technical- 
ity?" 

The  plaintiff  also  cites  Welch  t.  Tribune 
Pub.  Co.  83  Mich.  661,  11  L.  R.  A.  233,  21 
Am.  St.  Rep.  629,  47  N.  W.  562,  decided 
in  1890,  in  support  of  his  contention.  But 
In  Brennan  v.  O'Brien,  121  Mich.  491,  80 
N.  W.  249,  decided  in  1899,  the  court  says 
of  this  case:  ''It  was  shown  that  the 
plaintiff  was  prejudiced  by  the  action  of  the 
court  in  excusing  the  juror.  In  the  pres- 
ent case  the  defendant  had  not  exhausted  his 
peremptory  challenges,  and  it  does  not  ap- 
pear that  the  panel  of  regular  jurors  had 
been  exhausted.  Under  such  circumstances 
we  cannot  say  that  the  defendant  was  prej- 
udiced in  any  of  his  rights," — and  reaffirms 
Luebe  ▼.  Thorpe,  94  Mich.  271,  54  N.  W.' 
41,  and  Atlas  Min.  Co.  v.  Johnston  (1871) 
23  Mich.  36,  in  which  the  court  says:  ''And 
though  it  would  be  ground  of  error  for  the 
court  to  admit  a  juror  who  is  challenged 
and  ought  to  have  been  rejected,  it  is  no 
ground  of  error  for  the  court  to  be  more 
cautious  and  strict  in  securing  an  impartial 
jury  than  the  law  actually  required;  and 
that  for  this  purpose  the  court  may  very 
properly  reject  a  juror  on  a  ground  which 
would  not  be  strictly  sufficient  to  sustain 
a  challenge  for  cause,  or,  in  other  words, 
when  the  refusal  to  sustain  the  challenge 
would  not  constitute  error.  So  long  as  an 
impartial  jury  is  obtained,  neither  party 
has  a  right  to  complain  of  this  course  by 
xte  court,  and  especially  when,  as  in  this 
case,  no  objection  was  taken  by  either  party 
to  the  competency  or  impartiality  of  the 
jury  which  was  obtained."  And  in  Com- 
mercial Bank  v.  Chatfield  (1899)  121  Mich. 
641,  80  N.  W.  712,  the  court  said:  "The 
first  assignment  of  error  relates  to  the  ex- 
cusing of  a  juror  for  cause  when  he  was  not 
disqualified.  ...  It  is  not  shown  it 
was  prejudiced  by  the  fact  that  the  juror 
was  excused.  The  case  is  ruled  against  the 
appellant  by  Atlas  Min.  Co.  v.  Johnston,  23 
Mich.  36;  People  y.  Carrier,  46  Mich.  442, 
9  N.  W.  487;  Torrent  v.  Yager,  52  Mich. 
506,  18  N.  W.  239;  People  v.  Barker,  60 
Mich.  277,  1  Am.  St.  Rep.  501,  27  N.  W. 
539;  People  ▼.  Aplvn,  86  Mich.  393,  49  N. 
VV.  148."  Id  view  of  these  repeated  affirma- 
tions of  a  doctrine  opposed  to  the  plaintiff's 
contention,  it  would  seem  that  the  case  cited 
by  him  must  have  beesr  placed  upon  his  brief 
by  mistake. 

The  next  case  cited  by  the  plaintiff  is 
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HUl  V.  State  (1881)  10  Tex.  App.  618,  in 
which  the  action  of  the  court  in  excusing 
a  qualified  juror  was  criticised,  but  the 
point  raised  was  not  determined,  the  court 
sayiQg  (p*  024) :  "We  have  thrown  out 
these  remarks  by  way  of  caution,  and  not 
for  the  purpose  of  deciding  the  point  in- 
volved, there  being  another  error  which  will 
necessitate  a  reversal  of  the  judgment." 

The  plaintiff  then  cites  Wade  v.  State 
(1882)  12  Tex.  App.  358,  in  which,  on  the 
trial  of  an  indictment  for  murder,  the  court 
sustained  the  state's  challenge  for  cause 
against  the  defendant's  objection  that  the 
juror  was  qualified,  and  the  court  fatid: 
"The  question  thus  raised  is  one  which,  so 
far  as  we  are  advised,  has  not  been  adju< 
dicated  in  this  court  or  in  our  supreme 
court.  Wo  have  found  no  reported  case  in 
this  state  where  the  question  has  been  pre- 
sented  It  has  been  settled  by  this 

court  that  the  rulings  of  the  court  in  organ- 
izing a  jury  are  not  revisable  unless  they 
infringe  the  law  or  prejudice  the  accused. 
.  .  .  In  this  case  we  think  the  action  of 
the  court  in  setting  aside  the  juror  upon 
the  challenge  of  the  district  attorney  for 
cause  was  an  infringement  upon  the  law, 
though  it  may  not  have  operated  to  the 
prejudice  of  the  defendant;  and  for  this 
error  the  judgment  is  reversed,  and  the 
cause  remanded." 

The  plaintiff  also  cites  Monk  r.  State 
(1889)  27  Tex.  App.  450,  11  S.  W.  460. 
The  first  part  of  the  opinion  criticises  the 
action  of  the  trial  judge  in  a  murder  case» 
in  excusing  a  juror  held  to  be  disqualified 
by  reason  of  jury  service,  within  the  statu- 
tory limits,  prior  to  the  trial,  and  holds 
that  the  juror  was  not  disqualified.  The 
condusion  of  the  opinion  is  as  follows: 
"This  testimony  is  obnoxious  to  two  ob- 
jections: (1)  A  part  of  it  is  hearsay;  (2) 
a  part  is  the  opinion  of  the  witness,  the 
result  of  an  investigation  to  which  the  ap- 
pellant was  in  no  manner  a  party.  Ap- 
pellant's last  assignment  of  error  is  that 
the  verdict  is  not  supported  by  the  evidence. 
In  this,  we  think,  counsel  for  appellant  is 
correct.  We  are  not  willing  to  sanction 
and  allow  to  serve  as  a  precedent  a  verdict 
founded  upon  such  vague  and  inconclusive 
facts.  .  .  .  For  the  reasons  noted  above, 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  another  trial."  From  this  rec- 
ord it  clearly  appears  that  the  main  grounds 
for  a  new  trial  were  other  grounds  than  the 
action  of  the  court  in  excluding  the  juror 
in  question,  if,  indeed,  that  point  can  be 
said  to  have  been  determined  by  this  opin- 
ion. 

In  Phillips  V.  State  (1881)  68  Ala.  469, 
cited  by  plaintiff,  the  statute  of  that  state 
required  a  list  of  the  persons  summoned  as 
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jurors  to  be  8er\'ed  on  a  defendant  in  a 
murder  case,  at  least  one  entire  day  before 
trial,  and  the  court  says  that  ''it  has  never 
been  construed  as  directory,  but  as  confer- 
ring on  the  a<!cused  a  substantial,  valuable 
right,  of  which  he  cannot  be  deprived  by 
the  act  of  the  court  or  by  the  laches  of  its 
ministerial  officers.  .  .  .  The  purpose 
of  the  statute  cannot  be  misunderstood. 
The  accused  has  not  a  right  to  be  tried  by 
such  a  jury  as  may  be  selected  from  the 
body  of  the  county,  but  by  a  jury  selected 
from  the  list  served  upon  him,  so  far  as 
was  practicable.  It  is  intended  that,  as 
to  the  persons' summoned,  he  shall  have  full 
opportunity  of  ascertaining  whether  causes 
for  challenge  exist,  and  also  to  inform  him- 
self as  to  whom,  if  any  of  them,  he  should 
exercise  the  right  of  peremptory  challenge. 
.  .  .  Of  what  avail  is  the  right,  if,  with- 
out sufficient  cause,  the  court  can  discharge 
from  service  persons  who  have  been  sum- 
moned and  drawn?  .  .  .  It  is  an  error 
fatal  to  a  judgment  of  conviction  when  it 
appears  the  court  has  by  its  action  denied, 
it[ipaired,  or  diminished  this  right  of  the 
accused."  Thus  it  will  be  seen  that  the 
court  held  that  the  accused  had  been  prej- 
udiced by  the  action  of  the  court  below. 
And  in  8ullivan  v.  State  (1893)  102  Ala. 
135,  48  Am.  St.  Rep.  22,  15  So.  264,  cited  by 
the  plaintiff,  the  court  conclude,  upon  the 
erroneous  action  of  the  trial  court  in  excus- 
ing a  juror  for  an  alleged  misdemeanor  un- 
der the  statute  above  referred  to,  as  follows : 
"The  error,  it  may  be,  was  not  of  practical 
injury  to  the  defendant.  We  deem  it  safer, 
however,  to  adhere  to  the  long-settled  rule 
that,  when  error  is  shown,  the  presumption 
of  injury  arises,  which  must  be  clearly  re- 
pelled by  the  record,  or  the  judgment  will 
be  reversed."  But  this  is  a  distinct  ad- 
mission that,  if  the  record  does  show  no 
injury  to  the  complaining  party,  the  judg- 
ment should  not  be  reversed.  Indeed,  in 
the  later  case  of  Moaeley  v.  State  (1894) 
107  Ala.  74,  17  So.  932,  the  court  says: 
"The  defendant  moved  the  court  to  quash 
the  venire  upon  the  ground  that  the  court 
of  its  own  motion  had  excused  from  attend- 
ance, without  his  knowledge  or  consent,  and 
in  his  absence,  certain  jurors  summoned  on 
the  regular  panel,  whose  names  were  on  the 
special  venire  served  on  him,  from  which 
the  jury  for  his  trial  was  to  be  impaneled. 
The  order  of  the  court  was  'that  said  ju- 
rors be  excused  from  further  attendance 
for  reasons  deemed  sufficient  by  the  court,' " 
and  the  action  of  the  trial  court  was  not 
reversible  error. 

The  plaintiff  also  cites  Cartersville  v. 
Lyon  (1882)  69  Ga.  677,  in  which  the  court 
saj-3:  "Whether  the  juror  be  left  on  the 
jury  -which  tries  the  issue  or  not,  under  our 
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law,  if  he  be  wrongfully  discharged,  a  new 
trial  should  be  awarded;''  the  court  adding, 
however:  "Of  course,  if,  as  in  46  Ga.  80 
[Johnson  v.  Amerioua  (1872)],  the  factn 
make  the  verdict  imperative,  all  presump- 
tion of  hurt  to  plaintiff  in  error  is  removed, 
and  no  new  trial  will  be  awarded;  but,  it 
the  facts  make  a  disputable  case,  the  new 
hearing  should  be  had."  The  exact  decision 
in  the  last-mentioned  case  was  as  follows, 
after  holding  that  "the  jurors  who  resided 
within  the  corporate  limits  of  the  city  were 
incompetent  jurors  and  it  waa  error  in  the 
court  in  overruling  the  objection  to  them. 
But,  in  our  judgment,  inasmuch  as  the  ver- 
dict of  the  jury  in  this  case  waB  right,  both 
under  the  law  and  the  facts  of  the  case,  and 
a  different  verdict  should  not  have  been  ren- 
dered by  any  jury,  we  will  not  reverse  the 
judgment  of  the  court  below  on  the  ground 
of  the  objection  to  a  portion  of  the  jury- 
men constituting  the  panel  of  24,  nor  for 
any  mere  technical  errors  in  the  charge  ol 
the  court."  It  thus  appears  that,  even  if 
certain  jurors  were  clearly  incompetent  tc 
sit,  the  court  would  not  grant  a  new  trial 
where  it  appeared  that  the  verdict  wa? 
clearly  right.  And  this  case  was  affirmed 
in  Wright  v.  Smith  (1898)  104  Ga.  174, 
30  S.  E.  651,  in  which  the  court  refused  to 
set  aside  a  certain  verdict  where  one  of  the 
jurors  was  related  to  a  party  within  the 
prohibited  degrees,  such  relationship  being 
unknown  to  that  party  at  the  time  of  trial, 
when  the  verdict  was  manifestly  right.  The 
court  says  (p.  178,  104  Ga.,  p.  652,  30  S. 
E.) ;  "After  a  careful  review  of  the  entire 
record  before  us,  we  believe  that  the  verdict 
rendered  by  the  jury  was  not  only  right, 
and  sustained  by  a  decided  weight  of  the 
evidence,  but  that  any  other  verdict  would 
have  been  manifestly  unjust.  It  would 
seem,  therefore,  to  be  a  mere  farce  in  ju- 
dicial procedure  to  set  aside  this  verdict 
simply  because  of  relationship  of  the  juror 
to  a  party  who  failed,  and  ought  to  have 
failed,  and  thus  take  up  the  time  of  the 
court  and  country  to  try  a  case  on  an  al- 
leged error  that  worked  no  possible  harm  in 
the  case." 

The  remaining  cases  cited  by  the  plain- 
tiff are  People  v.  Bodine  (1845)  1  Denio, 
281;  Hildreth  v.  Troy  (1886)  101  N.  Y. 
234,  54  Am.  Rep.  686,  4  N.  E.  559;  and 
People  v.  McQuade  (1888)  110  N.  Y.  284, 
1  L.  R.  A.  273,  18  N.  E.  156.  Inasmuch  as 
the  former  two  are  cited  and  affirmed  in 
the  case  last  mentioned,  our  observations 
may  properly  be  directed  to  that  case.  While 
they  are  in  point  upon  the  contention,  nev- 
ertheless this  last  case  turns  in  very  large 
measure  upon  the  statute  of  New  York  then 
in  force.  Thus,  as  to  the  question  of  per- 
emptory challenges  it  is  said   (p.  292,  110 
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N.  Y.,  p.  275,  1  L.  R.  A.,  and  p.  158,  18  N. 
£. ) :  "The  subject  is  regulated  by  statute. 
«  .  .  We  are  of  opinion,  however,  that 
^he  order  in  which  peremptory  challenges 
Jtre  to  be  taken  is  matter  oi  substance,  and 
that  §  385,  so  far  at  least  as  it  requires  the 
people  to  first  exercise  the  right  of  per- 
•emptory  challenge,  is  imperative,  and  not 
directory;"  and  (p.  295,  110  N.  Y.,  p.  276, 
1  L.  R.  A.,  and  p.  169,  18  N.  E.) :  "The 
statute  is  peremptory,  and  violation  of  its 
-provisioBs  Was  a  substantial,  and  not  a 
•mere  technical,  error."  Again,  on  page  297, 
110  N.  Y.,  page  277,  1  L.  R.  A.,  and  page 
161,  18  K.  £.,  in  referring  to  §  455  of  the 
Ck>de  of  Criminal  Procedure,  the  court  says: 
^'It  will  be  observed  that  by  this  section  an 
exception  lies  .  .  .  where,  as  matter  of 
law,  the  court  erred  in  allowing  or  disallow- 
ing a  challenge;"  and  on  page  304,  110  N. 
Y.,  page  280,  1  L.  R.  A.,  and  page  164,  18 
N.  £.:  "If  the  challenge  is  sustained  the 
juror  necessarily  is  excluded,  and  does  not 
participate  in  the  verdict;  but  an  exception 
is  expressly  given  in  that  case,  as  in  the 
•other.''  And  although  the  court  expressed 
its  disapprobation  of  the  action  of  the  trial 
<K>urt  in  excluding  a  certain  juror  from  the 
panel,  the  court  concludes  its  opinion  on 
that  question  in  the  following  words  (p. 
^06,  110  N.  Y.,  p.  280,  1  L.  R.  A.,  and  p. 
165,  18  N.  £.):  ''But  while  we  are  of 
opinion  that  the  court,  in  excluding  the 
juror  Piatt,  committed  a  legal  error,  it  is 
not  necessary  to  decide  that  this  error  alone 
"would  require  a  reversal  of  the  conviction. 
It  may  be  that  the  erroneous  exclusion  of  a 
juror  from  the  panel  by  mistake  or  inad- 
vertence, where  it  could  be  fairly  inferred 
thai  no  injury  resulted  to  the  defendant, 
might  be  Oifregarded  under  §  542  of  the 
Criminal  Code.  We  do  not  pass  upon  this 
question." 

The  brief  submitted  for  the  defendant  up- 
on this  important  question  consists  of  three 
pages,  and  contains  no  citations. 

The  precise  question  presented  here  was 
not  before  the  court  in  Biaie  v.  Oongdon, 
14  R.  I.  458,  or  in  Fiske  v.  Paine,  18  R.  I. 
<S35,  28  Atl.  1026,  29  Atl.  498,  which  affirms 
the  former  case,  but  in  which  case  it  is 
said,  however,  of  certain  other  errors  alleged 
in  •  the  composition  of  the  jury  in  those 
cases,  that  "the  court  should  consider 
whether  the  right  of  a  party  to  a  fair  and 
impartial  trial  has  been  prejudiced,  and  de- 
cide accordingly,  whether  the  alleged  dis- 
qualification be  propter  defectum  or  prop- 
ter affectum,  .  .  .  The  decisive  test  is 
the  fact  of  a  fair  trial."  And  this  rule  is 
affirmed  in  Bprague  v.  Brown,  21  R.  I.  329, 
43  Atl.  636,  in  which  case  the  court  says 
that  "after  a  full  trial  a  verdict  will  not 
be  disturbed  unless  it .  appears  from  the 
66  L«  Ri  A« 


circumstances  of  jthe  case  that  some  injus- 
tice has  been  done."  And  see  also  Watson 
V.  THpp,  11  R.  I.  98,  23  Am.  Rep.  420.  But 
in  United  States  v.  Cornell  (1820)  2  Mason, 
91,  Fed.  Cas.  No.  14,868,  which  was  a  pe- 
tition for  a  new  trial  on  an  indictment  for 
a  murder  alleged  to  have  been  committed  at 
Newport,  Mr.  Justice  Story,  in  delivering 
the  opinion  of  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Rhode  Island, 
sustained  the  action  of  the  trial  court  in 
excusing  of  its  own  motion  for  service  on 
the  jury  two  persons  summoned  as  jurors, 
who  stated  that  they  were  Quakers,  "and 
excepted  to  themselves  as  disqualified,  be* 
cause  they  were  conscientiously  scrupulous 
of  taking  away  life,  and  did  not  think  them- 
selves impartial  in  a  capital  cause;"  con- 
cluding his  observations  thereon  in  these 
words:  "£ven  if  a  juror  had  been  set  aside 
by  the  court  for  an  insufficient  cause,  I  do 
not  know  that  it  is  matter  of  error  if  the 
trial  has  been  by  a  jury  duly  sworn  and  im- 
paneled, and  above  all  exceptions.  Neither 
the  prisoner  nor  the  government  in  such  a 
case  has  suffered  any  injury."  And  the 
same  judge,  speaking  for  the  court  in  Unit- 
ed States  V.  White  (1826)  4  Mason,  158, 
Fed.  Cas.  No.  16,682,  also  a  murder  case, 
states  the  reason  for  the  rule  as  above  laid 
down  as  follows:  "The  right  to  challenge 
for  cause  is  unlimited,  but  the  right  of  per- 
emptory challenge  without  cause  is  limited. 
What  is  the  right  of  peremptory  challenge 
but  a  right  to  exclude  from  the  trial  any 
persons  who  are  disagreeable  to  the  party 
on  trial?  Suppose  the  panel  to  consist  of 
72  persons,  and  the  challenges  to  be  limited 
to  20,  all  that  the  prisoner  can  do  is  to  ex- 
clude 20  from  this  list;  and  it  depends  al- 
together upon  the  order  in  which  the  jurors 
are  called  who  may  be  excluded  or  not.  If 
the  prisoner  challenge  the  first  20  who  are 
called,  the  12  next  called  from  the  remain- 
ing 62  constitute  the  jury.  It  is  true  that, 
if  he  chooses  to  suffer  any  juror  to  be 
sworn  before  he  has  exhausted  his  chal- 
lenges, to  that  extent  he  selects  his  jury; 
but  this  is  a  mere  incident  to  his  right  to 
exclude  jurors  to  a  limited  extent,  and 
not  the  principal  object  contemplated  by 
the  law."  When  this  case  reached  the  Su- 
preme Court  of  the  United  States  (12 
Wheat.  480,  6  L.  ed.  700),  the  same  learned 
judge,  speaking  for  that  court,  said  fur- 
ther :  "The  right  of  peremptory  challenge  is 
not  of  itself  a  right  to  select,  but  a  right 
to  reject,  jurors.  It  excludes  from  the  panel 
those  whom  the  prisoner  objects  to,  until 
he  has  exhausted  his  challenges,  and  leaves 
the  residue  to  be  drawn  for  his  trial  ac- 
cording to  the  established  order  or  usage  of 
the  court.  .  .  .  The  right,  therefore,  of 
challenge,  does  not  necessarily  draw  after 
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it  the  right  of  selection,  l»ut  merely  of  ex- 
elusion.  It  enables  the  prisoner  to  say  who 
shall  not  try  him,  but  not  to  say  who  shall 
be  the  particular  jurors  to  try  him.  The 
law  presumes  that  every  juror  sworn  in  the 
case  is  indifferent,  and  above  legal  excep- 
tion ;  for  otherwise  he  may  be  challenged  for 
cause.  What  jurors  in  particular  shall  try 
the  cause  depends  upon  the  order  in  which 
Uiey  are  called ;  and  the  result  is  a  mere  in- 
cident following  the  challenges,  and  not  the 
absolute  selection  of  the  prisoner,  result- 
ing from  his  power  of  challenge."  To  the 
same  effect  are  Northern  P.  R.  Co.  v.  Her- 
bert (1885)  116  U.  S.  642,  646,  29  L.  ed. 
765,  757,  6  Sup.  Gt.  Rep.  590;  Hayea  v. 
Missouri  (1887)  120  U.  S.  68,  30  L.  ed. 
578,  7  Sup.  Ct.  Rep.  350;  Spies  v.  Illinois 
(1887)  123  U.  S.  131,.  168,  31  L.  ed.  80,  86, 
8  Sup.  Ct  Rep.  21;  State  v.  Marshall,  8 
Ala.  306;  Vaughan  ▼.  State,  58  Ark.  361, 
362,  24  8.  W.  885,  and  cases  cited;  People 
y.  Arceo,  32  Gal.  47,  and  cases  cited.  Af- 
firmed in  People  v.  Collins  (1895)  105  Gal. 
510,  39  Pac.  16;  John  D.  0.  v.  State  (1878) 
16  Fla.  561 ;  PiUsburgh,  C.  0.  d  St.  L.  R. 
Co.  T.  Montgomery  (1898)  152  Ind.  24,  71 
Am.  St.  Rep.  301,  49  N.  E.  582;  Qeiger  t. 
Payne  (1897)  102  Iowa,  587,  69  N.  W. 
554,71  N.  W.  571;  Abilene  v.  Hendricks 
(1887)  36  Kan.  200,  13  Pac.  121;  State  v. 
Lewis  (1889)  41  La.  Ann.  590,  6  So.  536; 
State  V.  Cady  (1888)  80  Me.  417,  14  Atl. 
940;  State  ▼.  Khiseman  (1893)  53  Minn. 
545,  55  N.  W.  741;  West  Y.  Forrest  (1856) 
22  Mo.  346 ;  O'Brien  v.  Yuloan  Iron  Works 
(1879)  7  Mo.  App.  260;  Omaha  d  R.  Val- 
ley R.  Co.  y.  Cook  (1893)  37  Neb.  447,  55 
N.  W.  943;  State  v.  Bradford  (1876)  57  N. 
H.  198;  State  v.  Larkin  (1876)  11  Nev. 
327;  Com.  v.  M osier  (1890)  135  Pa.  235, 
19  Atl.  943;  State  v.  Ching  Ling  (1888) 
16  Or.  421,  18  Pac.  844;  Southern  P.  Co. 
y.  Rauh  (1892)  1  G.  G.  A.  416,  7  U.  S.  App. 
95,  49  Fed.  696;  State  v.  La  Croia  (1896) 
8  S.  D.  369,  66  N.  W.  944;  Henry  ▼.  State 
(1843)  4  Humph.  270;  Sutton  ▼.  Foig 
(1882)  55  Wis.  531,  540,  42  Am.  Rep.  744, 
13  N.  W.  477,  and  cases  cited. 

The  cases  to  which  we  have  last  referred 
declare  and  afllrm  in  this  country,  and  at 
the  present  time,  the  same  doctrine  that  pre- 
vailed in  England  in  the  past, — that  the 
law  is  concerned  rather  with  the  fairness  of 
the  trial  and  the  impartiality  of  the  jurors 
than  with  the  particular  jurors  who  com- 
pose the  jury  and  render  the  verdict.  In 
the  Year  Book  21  Edw.  IV.,  fol.  12  (Mich- 
aelmas term,  1482),  is  recorded  the  Case 
of  the  Dean  and  Cliapter  of  Lincoln,  in 
which  one  of  the  jurors  was  challenged  by 
the  defense  because  he  was  brother  of  the 
prebendaries  of  the  chapter,  and  the  ques- 
tion was  as  to  the  allowance  of  the  chal- 
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lenge  as  a  principal  challenge.  The  caa^ 
was  argued  at  length  at  that  term,  Starkey 
contending  that  here  evident  favor  appeared 
and  that  favor  or  malice  were  alike  gr<Miiid» 
for  principal  challenge.  ("Gar  le  mere  cause- 
pur  que  un  chall'  est  princ,  est  pur  ceo  q 
evident  favour  appert  enter  les  iuroura  et 
le  ptie,  come  cosinage,  alianoe,  ou  son  ser- 
uant  en  son  draperie,  ou  auter  challenge 
q  poit  enduce  que  expressmint  favour  est 
enter  eux,  ou  auter  chose  que  proue  ex- 
pressement  malice  enter  eux  sicome  le  ptie 
ad  trespas  ou  appel  pSdant  vers  le  iuror 
vers  luy,  ceux  sont  princ  challenges.") 

Pigot  and  others  contended,  amongst 
other  things,  that,  inasmuch  as  a  member 
of  a  corporation  could  not  release  the  ac- 
tion, and  stood  as  a  stranger  to  the  eaae^ 
there  could  be  no  favor  or  malice  on  the 
part  of  the  juror.  ("Le  deane  et  le  chapiter 
est  corporate  p  tiel  nosme  et  est  un  corps 
politike  et  en  ley  oome  im  singuler  persd- 
.  .  .  et  un  sole  person  de  ceo  corps  per 
soy  iiad  my  pluis  a  faire  q  un  estrange 
home,  car  il  ne  poit  releas  laction,  ne  ascun» 
parte  dacdon,  ergo  come  un  person  natural 
il  uad  my  riens  a  faire  en  tiel  person,  ergo- 
nul  natural  malice  ne  favour  ne  serf  paa 
material  a  challenge  juror.")  The  case  waa 
then  continued  for  further  argument  until 
the  following  Hilary  term  (fol.  20),  and 
again  argued  and  again  continued  for  fur- 
ther argument  to  the  following  Easter  termr 
(fol.  31),  when  Vavisour  again  urged  that 
the  juror  was  not  indifferent,  saying  of  the 
canon:  '^Donques  il  est  privey  al  action  et 
le  iuror  est  son  frere,  et  le  ley  nentend  que 
il  est  indifferent,  en  ql  cas  serra  dit  un  prin- 
cipal challenge."  And,  after  prolonged  ar- 
gument, "Lo  Gourt  dit  q  11  est  equedu- 
bium;"  and  after  further  argument  It  was 
conceded  by  Fairfax  that  indifferency  was 
the  test,  and  that  in  the  cases  supposed  by 
Vavisour  the  juror  was  not  indifferent 
("Eu  touts  cases  serra  entedue  q  lis  ue  sdt 
indifferet.")  And  later  the  case  was  con- 
tinued to  the  next  Michaelmas  term  (foL 
63),  en  Lesohequer  Chamber  before  "toute 
les  Justices,'*  and  after  further  argument 
it  is  reported:  "Et  loppinion  de  touts  les 
Justices  fuit  q  challege  fuit  bon,  preter 
Fairefax."  An  examination  of  the  protract- 
ed arguments  on  each  side  ajul  the  opinions 
of  the  several  justices  shows  that  the  true 
test  of  the  composition  of  a  jury  is  the  test 
of  indifferency  on  the  part  of  the  jurors. 

And  in  Year  Book  7  Hen.  VI.,  fol.  25^ 
(1428),  upon  a  challenge  for  favor  in  ao 
action  of  replevin,  Babington,  Gh.  J., 
charged  the  triers  of  the  challenge  that,  if 
the  juror  will  pass  for  one  or  the  other, 
whether  the  matter  be  true  or  false,  then  he 
is  favorable;  but  if  he  has  said  twenty 
times  that  he  will  pass  for  one  or  the  other,. 
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thej  ahoold  inquire  upon  their  Ofrths  wheth- 
er ^e  caufle  be  lor  the  affection  which  he 
has  to  the  partj,  or  for  the  knowledge  he 
has  of  the  matter  in  issue.  If  for  the 
former,  then  he  is  favorable;  but  other- 
wise not.  And  if  the  juror  has  more  af- 
fection to  one  party  than  to  the  other,  but 
has  a  full  knowledge  of  the  matter  in  issue, 
and,  if  he  be  sworn,  will  speak  the  truth 
notwithstanding  the  affection  for  the  party, 
then  he  is  not  favorable.  ("Saches  vous 
triours  que  serra  cntend  favourable,  il  est 
favourable  q  si  le  matter  soit  veray  ou 
auterment  faux,  il  yoit  passer  oue  lun  ou 
laut,  en  ceo  case  il  est  favourable:  mes  si 
home  ad  dii  xx.  foits,  que  il  voit  passer  oue 
Inn  ou  laut,  enquire  vous  sur  vo'  seremeuts 
si  la  cause  soit  pur  laffection  que  il  ad  al 
party,  ou  pur  le  notice  que  il  ad  de  chose 
en  issue:  et  si  pur  laffection  que  il  ad  al 
party  donques  est  il  favourable,  mes  au- 
termt  nemy.  Et  sil  ad  pluis  affection  a  IQ 
partie  que  a  lauter:  Mes  sil  ad  pleine  notice 
del  chose  en  issue,  et  sil  fuit  iure,  il  voit 
dire  la  veritie,  nient  coutristeant  laffection 
q  il  ad  al  partie,  il  nest  pas  favourable, 
quod  uota.")  Here,  also,  the  test  of  in- 
differency  on  the  part  of  the  jurors  is  de- 
fined and  applied.  And  see  Anonymaua 
(1689)  1  Salk.  152;  Denhatcd's  Case  (1613) 
10  Coke,  102.  The  same  doctrine  is  thus 
concisely  stated  later  by  Lord  Coke  (3  Inst. 
27 ) :  "The  end  of  challenge  is  to  have  an 
indifferent  tryall,  and  which  is  required  by 
law;  and  to  bar  the  party  indicted  of  his 
lawfuU  challenge  is  to  bar  him  of  a  prin- 
cipall  matter  concerning  his  tryall." 

Such  an  "indifferent  tryalP'  the  plaintiff 
in  the  case  at  bar  has  had.  More  than  this 
he  cannot  require,  and  with  this  he  must  be 
content. 

Petition  for  new  trial  denied. 


Alfred  L.  MILLER  et  dL 

V. 

Emma  C.  SMITH. 

\  • . .  • . .  J*.  *....../ 

The  eowrt»  of  tlie  state  of  a  stockltold- 
er'a  re»ideiiee  'will  not  take  Jvrisdlc- 
tflOA  of  a  suit  by  one  creditor  of  the 

corporation  on  behalf  of  all  to  enforce  bis 
■tatntory  liability  to  contribute  towards  the 
payment  of  the  corporate  debts  In  advance  of 
any  judicial  determination  of  his  proportion- 
ate liability,  where  the  corporation  was  cre> 


ated  in  another  state,  the  laws  of  which  con- 
template only  a  pro  rata  contribution  to- 
debts,  to  be  enforced  in  an  equitable  proceed- 
ing against  all  stoclcholders,  in  which  the* 
rights  and  liabilities  of  all  parties  can  be  ad- 
Justed  at  once. 

(April  20,  1904.) 

ON  DEMURRER  by  defendant  to  a  bill 
filed  to  enforce  the  statutory  liability  of 
a  stockholder  to  contribute  to  the  debts  of 
a  foreign  corporation.     Sustained, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwards  A  Angell,  for  re- 
spondent, in  support  of  demurrer: 

The  additional  liability  of  stockholders,, 
imposed  by  the  statutes  of  Colorado,  con- 
stitutes a  fund  for  the  benefit  of  all  credi- 
tors, and  as  such  the  remedy  is  in  equity, 
for  their  common  benefit.  The  courts  of 
this  state  will  not  take  jurisdiction  of  a 
suit  in  equity  by  some  creditors  of  the  cor- 
poration against  a  sole  resident  stockhold- 
er to   enforce   this   liability. 

Zang  v.  Wyant,  25  Colo.  551,  71  Am.  St. 
Rep.  145,  56  Pac.  565;  Terry  v.  Little,  101 
U.  S.  216,  25  L.  ed.  8G4;  Pulsifer  Y.  Greene, 

06  Me.  438,  52  Atl.  021;  Bell  v.  FarwelK 
176  111.  480,  42  L.  R.  A.  804,  68  Am.  8L 
Rep.  104,  52  N.  £.  346;  Fourth  Nat,  Bank 
V.  Francklyn,  120  U.  S.  747,  30  L.  ed.  826, 

7  Sup.  Ct.  Rep.  767;  Legg  v.  Dewing,  25- 
R.  I.  668,  67  Atl.  373;  Finney  v.  Quy,  10<V 
Wis.  256,  40  L.  R.  A.  486,  82  N.  W.  605; 
Tuttle  V.  National  Bank,  161  111.  407,  34 
L.  R.  A.  750,  44  N.  E.  084;  MarshaXl  v. 
Sherman,  148  N.  Y.  0,  34  L.  R.  A.  757,  61 
Am.  St.  Rep.  654,  42  N.  E.  410;  Erickson 
V.  Nesmith,  4  Allen,  233;  Barnes  v.  Whea- 
ton,  80  Hun,  8,  20  N.  Y.  Supp.  830;  Uo- 
warth  V.  Lombard,  175  Mass.  570,  40  L.  IL 
A.  301,  56  N.  E.  888;  State  Nat.  Bank  v. 
Sayward,  33  C.  C.  A.  564,  63  U.  S.  App.  20,. 
01  Fed.  443;  Rice  v.  Merrimack  Hosiery  (Jo, 
56  N.  H.  114;  Bates  v.  Day,  108  Pa.  613, 
82  Am.  St.  Rep.  811,  48  Atl.  407;  Bank  of 
North  America  v.  Rindge,  164  Mass.  203,  1$ 
L.  R.  A.  66,  26  Am.  St.  Rep.  240,  27  N.  E. 
1015. 

Messrs,  Edward  D.  Bassett  and 
George  H.  Raymond,  for  complainants: 

Action  may  be  brought  when  the  corpora^ 
tion  becomes  insolvent.  It  is  not  necessary 
to  exhaust  the  assets  of  the  corporation,  or 
to  wind  up  the  affairs  of  the  bank. 

Zang  v.  Wyant,  25  Colo.  651,  71  Am.  St. 
Rep.  145,  56  Pac.  565;  Barrick  v.  Qifford, 
47  Ohio  St.   181,  21  Am.  St.  Rep.  708,  24 


NOTB. — For  other  cases  in  this  series  as  to 
.right  to  enforce  stoclcholder's  liability  outside 
of  state  of  incorporation,  see  Gushing  ▼.  Perot, 
34  Lb  R.  A.  737,  and  note;  Ferguson  t.  Sher- 
man, 87  L.  R.  A.  622;  Hancoclc  Nat  Banlc  v. 
Ellis,  42  L.  R.  A.  306 ;  Bell  y.  Fnrwell,  42  L.  K. 
A.  804 :  Stoddard  t.  Lum,  45  L.  B.  A.  551 ; 
66L.R.  A« 


Crlppen,  L.  &  Co.  v.  I^ighton,  46  L.  R.  A.  467 ; 
Howarth  v.  Angle,  47  L.  R.  A.  725 ;  Howarth  t. 
Lombard,  40  L.  R.  A.  301;  Finney  ▼.  Guy,  40 
L.  R.  A.  486;  Klrtley  v.  Holmes,  52  L.  R.  A. 
738 ;  Bank  of  China  v.  Morse,  56  L.  R.  A.  130  ; 
and  Blair  v.  Newb^gin.  58  L.  R.  A,  644. 
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N.  E.  259;  Mahoney  v.  Bernhardt,  27  Misc. 
339,  68  N.  Y.  Supp.  748;  Shullshurg  Bank 
V.  Watson,  3  Kan.  App.  150,  42  Pac.  835; 
Foster  V.  Rote,  120  Mich.  1,  77  Am.  St.  Rep. 
565,  79  N.  W.  696 ;  Thompson  v.  Reno  8av. 
Bank,  19  Nev.  117,  3  Am.  St.  Rep.  797,  7 
Pac.  68;  Mitchell  v.  Beckman,  64  Cal.  117, 
28  Pac,  112;  Salt  Lake  Hardware  Co,  v. 
Tintio  Mill.  Co,  13  Utah,  423,  45  Pac.  200; 
Harper  v.  Carroll,  66  Minn.  487,  69  N.  W. 
610,  1069;  Terry  v.  Tubman,  92  U.  S.  156, 
123  L.  ed.  537;  Barnes  v.  Ai^old,  23  Misc. 
197,  61  N.  y.  Supp.  1109. 

The  law  of  the  court  of  last  resort  of  the 
state  where  the  corporation  is  organized  is 
1i)inding  upon  all  other  courts. 

Hancock  Nat,  Bank  v.  Farnum,  176  U.  S. 
<640,  49  L.  ed.  619,  20  Sup.  Ct.  Rep.  506; 
First  Nat,  Bank  v.  Gtistin  Minerva  Consol. 
Min,  Co.  42  Minn.  327,  6  L.  R.  A.  676,  18 
Am.  St.  Rep.  510,  44  N.  W.  198;  Hancock 
T.  Ellis,  166  Mass.  414,  55  Am.  St.  Rep. 
414,  44  N.  £.  349,  172  Mass.  39,  42  L.  R.  A. 
396,  70  Am.  St.  Rep.  232,  51  N.  E.  210; 
Howarth  v.  Lombard,  175  Mass.  570,  49  L. 
R.  A.  301,  50  N.  E.  891;  Broadway  Nat, 
Bank  v.  Baker,  176  Mass.  294,  57  N.  E.  603; 
Kirtley  v.  Holmes,  52  L.  R.  A.  738,  46  G. 
-C.  A.  102,  107  Fed.  1;  3  Thomp.  Ck)rp. 
S  3046;  Bell  v.  Fancell,  176  111.  489,  42 
L.  R.  A.  804,  68  Am.  St.  Rep.  194,  52  N.  E. 
346;  Cuykendall  v.  Miles,  10  Fed.  342;  Mo- 
Vickar  v.  Jones,  70  Fed.  754;  Rhodes  v. 
United  States  Nat.  Bank,  34  L.  R,  A.  742, 
13  C.  C.  A.  612,  24  U.  S.  App.  607,  66  Fed. 
-518;  Bank  of  North  America  v.  Rindge,  57 
Fed.  279;  Dexter  v.  Edmands,  89  Fed.  467; 
Aultman*8  Appeal,  98  Pa.  513;  Kulp  v. 
Fleming,  65  Ohio  St.  321,  87  Am.  St.  Rep. 
"611,  62  N.  E.  337;  Tuttle  v.  National  Bank, 
48  111.  App.  483;  Ouemey  v.  Moore,  131  Mo. 
<J72,  32  S.  W.  1132;  Whitman  v.  National 
Bank,  176  U.  S.  559,  44  L.  ed.  587,  20  Sup. 
•Ct.  Rep.  477,  28  C.  C.  A.  404,  51  U.  S.  App. 
536,  83  Fed.  292;  Aldrich  y.  Anchor  Coal  d 
Development  Co.  24  Or.  32,  41  Am.  St.  Rep. 
831,  32  Pac.  757;  Howarth  v.  Angle,  162 
N.  Y.  179,  47  L.  R.  A.  725,  56  N.  E.  489; 
Ohilds  V.  Clea/oes,  95  Me.  498,  50  Atl.  716; 
Pulsifer  v.  Greene,  96  Me.  438,  52  Atl.  921. 

The  liability  is  transitory,  enforceable 
■anywhere. 

Pine  V.  Western  Nat.  Bank,  63  Kan.  462, 
•65  Pac.  691;  Western  Nat.  Bank  v.  Reck- 
less, 96  Fed.  70;  Kulp  v.  Fleming,  65  Ohio 
«t.  321,  87  Am.  St.  Rep.  611,  62  N.  E.  334; 
Dennick  v.  Central  R.  Co,  103  U.  S.  11,  26 
L.  ed.  439 ;  Western  Nat.  Bank  v.  Latcrence, 
117  Mich.  669,  76  N.  W.  105;  Hale  v.  Har- 
-don,  37  C.  0.  A.  240,  95  Fed.  751 ;  Marshall 
V.  Sherman,  148  N.  Y.  9,  34  L.  R.  A.  757, 
51  Am.  St.  Rep.  654,  42  N.  E.  419;  Whit- 
man V.  National  Bank,  176  U.  S.  559,  44  L. 
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ed.  587,  20  Sup.  Ct.  Rep.  477;  26  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1020,  note  2. 

The  liability  created  by  the  statute  is  in 
the  nature  of  partnership  liability,  with  the 
amount  thereof  limited. 

Perry  v.  Turner,  55  Mo.  423;  Schalvcky 
V.  Field,  124  111.  617,  7  Am.  St.  Rep.  3»9. 
16  N.  E.  904 ;  Mokelumne  Hill  Canal  d  Min. 
Co.  V.  Woodbury,  14  C5al.  266;  Davidson  r. 
Rankin,  34  Cal.  505;  Young  v.  Roaenhaum, 
39  Cal.  646;  Coleman  v.  White,  14  Wis. 
700,  80  Am.  Dec.  797 ;  Fuller  v.  Ledden,  87 
111.  312;  McCarthy  v.  Lavasche,  89  HI.  276, 
31  Am.  Rep.  83;  Allen  v.  SevoaU,  2  Wend. 
327;  Thompson  v.  Meisser,  108  111.  303; 
Marine  d  River  Phosphate  Min.  d  Mfg.  Co. 
V.  Bradley,  105  U.  S.  175,  26  L.  ed.  1034. 

The  great  number  of  pcu^ies  in  an  action 
of  this  kind  is  sufficient  ground  to  enable  a 
court  of  equity  to  take  jurisdiction  of  the 
matter.  An  action  of  this  kind  can  be 
maintained  in  equity. 

Zang  v.  Wyant,  25  Colo.  661,  71  Am.  St. 
Rep.  145,  66  Pac.  566;  Terry  v.  Little,  101 
U.  S.  216,  25  L.  ed.  864;  HorntFr  v.  Hen- 
ning,  93  U.  S.  231,  23  L.  ed.  880;  PoUard  v. 
Bailey,  20  Wall.  621,  22  L.  ed.  376;  Perry 
V.  Turner,  65  Mo.  423;  Queenan  v.  Palmer, 
117  111.  619,  7  N.  E.  613;  Fames  v.  Doris, 
102  111.  350;  United  States  v.  Knox,  102 
U.  S.  422,  26  L.  ed.  216;  Pfaff  v.  Oruen,  92 
Mo.  App.  560;  Slee  v.  Bloom,  19  Johns. 
460,  10  Am.  Dec  273;  Tunesma  ▼.  Schutt- 
ler,  114  111.  163,  28  N.  E.  605;  Harper  t. 
Carroll,  66  Minn.  487,  69  N.  W.  610,  1069; 
Pfohl  V.  Simpson,  74  N.  Y.  137;  Maine 
Trust  d  Bkg.  Co.  v.  Southern  Loan  d  T.  Co. 
92  Me.  444,  43  Atl.  24. 

Equity  actions  may  be  maintained  in 
states  other  than  the  home  of  the  corpora- 
tion. 

Huntington  v.  AttHll,  146  U.  S.  664,  36 
L.  ed.  1126,  13  Sup.  Ct.  Rep.  224;  Pfaff  v. 
Gruen,  92  Mo.  App.  660;  Terry  v.  Little, 
101  U.  S.  217,  26  L.  ed.  865;  SaoketVs  Har- 
bour Bank  v.  Blake,  3  Rich.  Eq.  232; 
Holmes  v.  Sherwood,  16  Fed.  726;  Blair  v. 
Newbegin,  65  Ohio  St.  425,  58  L.  R.  A.  644, 
62  N.  E.  1040. 

Complainants  in  an  action  of  this  kind 
are  practically  tenants  in  common  of  the 
fund.  Pro  rata  distribution  is  ground  far 
equitable  jurisdiction,  as  is  also  the  pre- 
vention of  a  multiplicity  of  actions. 

Hale  V.  Harden,  37  C.  C.  A.  240,  95  Fed. 
747 ;  Harper  v.  Carroll,  66  Minn.  487,  69  N. 
W.  610,  1069 ;  Eofnes  v.  Doris,  102  111.  350 : 
Hornor  v.  Henning,  93  U.  S.  231,  23  L.  ed. 
880;  Jaoobson  v.  Allen,  20  Blatchf.  627,  12 
Fed.  454;  Umsted  v.  Buskirk,  17  Ohio  St. 
113;  Blair  v.  Newbegin,  65  Ohio  St.  425, 
68  L.  R.  A.  644,  62  N.  £.  1040. 
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J.,  delivered  the  opinion  of  the 
•court: 

This  is  a  bill  in  equity,  brought  by  citi- 
zens of  Denver,  Colorado,  who  were  deposi- 
tors in,  and  now  are  creditors  of,  the  State 
Bank  of  Monte  Vista,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Ck>lo- 
Tado,  and  which  has  become  insolvent,  and 
has  assigned  its  property  for  the  benefit  of 
its  creditors,  on  behalf  of  themselves  and 
all  other  similar  creditors  of  said  bank  who 
may  choose  to  come  into  the  case,  against  a 
citizen  of  Khode  Island,  who  was  the  owner 
•of  10  shares  of  the  capital  stock  of  said  bank 
at  the  time  said  deposits  were  made.  The 
bill  states  these  facts,  and  alleges  further 
that  at  the  time  of  the  failure  the  bank 
owed  the  complainants  $3,950.63,  of  which 
19%  per  cent  has  been  paid,  leaving  now 
^iie  to  them  $3,180.26;  that  the  capital 
stock  of  the  bank  was  $80,000,  divided  into 
^00  shares  of  $100  each;  that  the  total 
amount  of  the  indebtedness  of  the  bank  at 
the  time  of  the  failure  was  $80,651.64;  that 
the  laws  of  the  state  of  Colorado  at  the  or- 
^nization  of  said  bank  and  now  in  force 
provided  as  follows  (Laws  1885,  p.  264, 
$  1;  1  Mills's  Anno.  Stat.  §  533):  "Share- 
holders in  banks,  savings  banks,  trust,  de- 
posit, and  security  associations,  shall  be 
held  individually  responsible  for  debts,  con- 
tracts, and  engagements  of  said  associa- 
tions, in  double  the  amount  of  the  par  value 
of  stock  owned  by  them  respectively;"  and 
that  by  virtue  of  this  statute  the  respond- 
«nt  is  individually  indebted  to  the  complain- 
ants and  all  others  similarly  situated  in  the 
sum  of  $2,000,  with  interest  from  the  15th 
day  of  June,  1899,  at  8  per  cent  per  annum. 

To  this  bill  the  respondent  demurs  on  the 
grounds:  First,  that  it  does  not  appear  by 
the  bill  that  the  assets^  of  the  bank  have 
been  exhausted;  secondly,  that  the  statute 
of  Colorado,  upon  which  the  respondent's 
liability  is  founded,  ought  not  to  be  en- 
forced by  this  court;  thirdly,  that  the  Colo- 
rado statute  contemplates  a  proceeding  in 
•equity  in  that  state  by  the  creditors  of  the 
corporation  against  all  the  stodcholders 
thereof,  for  the  purpose  of  establishing  a 
yro  rata  liability,  and  until  such  proceeding 
has  been  had  this  court  cannot  justly  en- 
force the  liability  against  a  single  stock- 
holder. 

It  is  important,  in  the  first  place,  to  con- 
sider the  exact  purport  of  the  statute  under 
which  the  daim  is  made.  There  is  no  uni- 
formity among  the  several  states  in  the  pro- 
visions of  their  statutes  on  this  subject,  and 
hence  the  diversity  of  opinion  of  the  courts 
as  to  these  obligations  is  very  great.  The 
-Colorado  statute  went  into  effect  March  25, 
1885,  and  was  construed  by  the  supreme 
•court  of  that  state  at  the  September  term, 
-66  Lb  R.  A.     -  — 


1898,  in  the  case  of  Zang  v.  Wyanty  25  Colo. 
551,  71  Am.  St.  Rep.  145,  56  Pac.  565.  The 
court  there  distinguished  two  classes  of 
statutes  imposing  upon  stockholders  liabil- 
ity beyond  their  subscriptions  for  stock  for 
the  debts  of  the  corporation.  One  class  im- 
poses a  primary  and  direct  liability,  such 
as  a  member  of  a  copartnership  is  subject  to, 
towards  the  creditors  of  the  firm,  and  an- 
other class  provides  only  for  contribution 
to  a  fund  to  be  distributed  by  a  court  of 
equity  amongst  the  creditors  generally.  The 
court,  adopting  the  view  taken  by  the  Su- 
preme Court  of  the  United  States  in  con- 
struing a  similar  statute  in  Terry  v.  Little, 
101  U.  S.  216,  25  L.  ed.  864,  and  by  the 
court  of  appeals  of  New  York  in  Pfohl  v. 
SinipMn,  74  N.  Y.  137,  expressly  places  the 
statute  under  consideration  in  the  second 
class.  It  quotes  with  approbation  the  words 
of  Chief  Justice  Waite:  "Undoubtedly,  the 
object  was  to  furnish  additional  security  to 
creditors,  and  to  have  the  payments,  when 
made,  apply  to  the  liquidation  of  debts.  So, 
too,  it  is  clear  that  the  obligation  is  one 
that  may  be  enforced  by  the  creditors;  but, 
as  it  is  to  or  for  all  creditors,  it  must  be 
enforced  by  or  for  all.  The  form  of  the 
action,  therefore,  should  be  one  adapted  to 
the  protection  of  all."  And  also  from  the 
opinion  by  Judge  Folger  in  the  New  York 
case:  "A  suit  in  equity  laying  hold  of  all 
the  stockholders  in  like  category,  and  pro- 
moted for  the  benefit  of  all  creditors  having 
like  interest,  is  peculiarly  adapted  to  work 
out  exactly  just  and  equable  results.  •  .  . 
The  object  and  effect  is  only  to  bring  to 
one  forum  the  determination  of  rights  which 
must,  if  prosecuted  separately,  more  or  less 
conflict  to  mutual  harm.  Before  that  one 
forum,  in  one  suit,  the  respective  rights  and 
the  respective  liabilities  can  be  ascertained 
and  determined,  and  each  get  his  own,  and 
be  subjected  to  his  own,  and  not  another's. 
And  the  equities  between  the  respective 
stockholders  can  also  be  adjusted  and  set- 
tled." And  adds:  "We  are  .  .  .  satis- 
fied that  .  .  .  both  upon  reason  and  au- 
thority the  additional  liability  of  stockhold- 
ers imposed  by  our  statute  constitutes  a 
fund  for  the  benefit  of  all  the  creditors, 
which  may  be  pursued  in  equity  for  their 
common  benefit  by  or  for  all."  The  opinion 
holds  further  that  this  remedy  is  in  the 
hands  of  the  creditors,  and  is  not  available 
to  the  assignee,  as  the  fund  is  no  part  of 
the  assets  of  the  corporation  as  unpaid  sub- 
scriptions would  be;  that  after  insolvency 
the  remedy  is  immediately  available;  that 
in  any  such  action  all  defenses  to  the  claims 
are  open  to  the  respondents;  that  the  ex- 
tent of  the  liability  is  double  the  amount  of 
the  par  value  of  the  stock,  in  addition  to 
any  balance  of  subscription  remaining  un- 
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paid;  and  that  interest  en  the  claims  is  re- 
coverable. Upon  the  extent  of  liability  the 
court  quotes  again  from  Terry  y.  Little,  101 
U.  S.  210,  25L.ed.  864:  ''This,  as  we  think, 
means  that  on  the  failure  of  the  bank  each 
stockholder  shall  pay  such  sum,  not  exceed- 
ing twice  the  amount  of  his  shares,  as  shall 
be  his  just  proportion  of  any  fund  that  may 
be  required  to  discharge  the  outstanding  ob- 
ligations." There  can  be  no  doubt,  from 
these  expressions  of  the  court  and  the  lan- 
guage of  the  quotations  which  it  adopts, 
that  the  liability  imposed  on  a  stockholder 
by  this  statute,  in  its  opinion,  is  to  con- 
tribute proportionally  with  other  stock- 
holders to  a  fund  suflicient  to  pay  the  debts 
of  the  corporation,  and  that  this  liability 
must  be  ascertained  in  a  forum  where  the 
amount  of  debts  can  be  ascertained  and  the 
proportionate  liability  to  contribute  can  be 
adjusted  among  the  stockholders.  If  the 
construction  placed  upon  its  own  statute  by 
the  Colorado  court  is  correct, — and  such 
construction  is  held  to  be  binding  upon 
other  courts  {Pulsifer  t.  Oreene,  96  Me. 
438,  52  Atl.  921;  Bell  t.  Fartoell,  176  111. 
489,  42  L.  R.  A.  804,  68  Am.  St.  Rep.  194, 
52  N.  E.  346;  Hancock  Nat.  Bank  v.  Far- 
num,  176  LJ.  S.  640,  44  L.  ed.  619,  20  Sup. 
Ct.  Rep.  506) — its  conclusion  as  to  the  rem- 
edy is  unquestionable. 

In  Ouykendall  v.  Milee,  10  Fed.  342,  Low- 
ell, Ch.  J.,  says:  "The  supreme  court  hold 
that  the  mode  in  which  a  liability  of  this 
sort  is  to  be  enforced  depends  entirely  upon 
the  particular  law  governing  the  corpora- 
tion. If  that  law  merely  provides  for  a 
propoi-tionate  liability  of  all  stockholders 
for  all  debts,  there  should  be  a  bill  in  equity 
for  the  benefit  of  all  the  creditors  and 
against  all  the  stockholders.  Pollard  v. 
Bailey,  20  Wall.  520,  22  L.  ed.  376;  Terry 
T.  Tubman,  92  U.  8.  156,  23  L.  ed.  537; 
Terry  v.  Little,  101  U.  S.  216,  25  L.  ed. 
864."  Such  an  action  must,  in  ordinary 
cases,  be  brought  in  the  state  where  the 
corporation  is  located.  There  only  can  its 
obligations  be  ascertained,  its  officers  be  con- 
trolled, and  its  assets  be  marshaled.  There 
will  usually  be  found  most  of  its  stockhold- 
ers, and  only  there  can  their  mutual  rights 
and  obligations  be  adjusted.  It  is  not 
enough  that  one  creditor  sues  for  all  who 
may  choose  to  come  in.  There  should  be 
some  actual  representation  of  the  body  of 
creditors  in  the  prosecution  of  the  suit, 
which  will  insure  that  the  contribution  en- 
forced by  the  suit  shall  go  in  to  the  com- 
mon fund.  Whether  any  such  representa- 
tion for  the  purpose  of  collecting  outside 
contributions  is  provided  for  by  the  law  of 
Colorado  we  need  not  inquire.  In  Zang  v. 
Wyant,  25  Colo.  651,  71  Am.  St.  Rep.  146, 
56  Pac.  5G5,  the  court  says  that  the  assignee 
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could  not  enforce  the  liability.  In  Terry  r. 
Little,  101  U.  S.  216,  25  L.  ed.  864,  it  is^ 
said  by  Chief  Justice  Waite:  ''If  the  object 
is  to  provide  a  fund  out  of  which  all  cred- 
itors are  to  be  paid  share  and  share  alike,, 
it  needs  no  argument  to  show  that  one  cred- 
itor should  not  be  permitted  to  appropriate 
to  himself,  without  regard  to  the  rights  of 
others,  that  which  is  to  make  up  the  fund." 
Whatever  proceedings  may  be  proper  to  en- 
force their  proportionate  liability  upon 
stockholders  in  other  states,  such  proceed- 
ings cannot  be  equitably  taken  until  such 
liability  has  been  ascertained  in  the  state 
of  the  domicil  of  the  corporation.  Nothing 
could  be  more  unjust  than  to  permit  a 
creditor  or  a  number  of  creditors  to  recover 
from  a  foreign  stockholder  to  the.  full  limit 
of  his  liability,  when  other  stockholders  re- 
siding in  the  home  state  were  only  required 
to  contribute  a  less  proportion  of  the  value 
of  their  stock. 

In  the  case  at  bar,  as  pointed  out  by-  de- 
fendant's counsel,  it  appears  by  the  bill  that 
the  capital  stock  was  $80,000;  hence  the 
m<^.T^fwnni  liability  of  the  stockholders  for 
the  payment  of  debts  is  $160,000.  The  in- 
debtedness is  $64,000,  which  is  40  per  cent 
of  the  total  liability.  If  suit  were  brought 
in  Colorado,  only  this  40  per  cent  might  be 
assessed  against  a  resident  stockholder, 
while  in  this  suit  100  per  cent  is  demanded. 
These  principles  are  not  founded  upon  any 
doubtful  discriminations  as  to  the  essential 
nature  of  the  obligation.  Courts  which 
carry  the  practice  of  interstate  comity  to 
the  farthest  limit  agree  that,  where  the  ob- 
ligation of  the  stockholder  is  secondary  to 
that  of  the  corporation,  and  proportional 
to  that  of  other  stockholders,  it  will  not  be 
enforced  in  other  jurisdictions  unless  the 
equities  between  all  stockholders  and  ail 
creditors  can  be  administered.  A  few  cita- 
tions from  the  multitude  of  decisions  on 
this  subject  will  illustrate  this.  In  Cleve- 
land, L.  d  W.  R.  Co.  V.  Kent,  87  Hun,  329, 
34  N.  Y.  Supp.  427,  it  was  held  that  au 
action  in  equity  to  enforce  the  liability 
under  the  Ohio  statute  of  stockholders  of 
an  insolvent  Ohio  corporation  is  not  main- 
tainable in  the  courts  of  New  York.  The 
court  says:  "If  this  were  an  action  at  law 
to  enforce  a  statutory  liability  for  a  right 
given  by  an  Ohio  statute  to  an  individual 
creditor  against  an  individual  stockholder, 
then  this  court  would  have  and  could  as- 
sume jurisdiction.  Where,  however,  an  ac- 
tion in  equity  is  necessary,  and  where,  as 
here,  what  is  sought  is  an  accounting  be- 
tween creditors  and  stockholders  to  enforce 
a  remedy  given  by  the  Ohio  statute,  in  which 
suit  it  is  necessary  to  have  a  marshaling  of 
assets,  and  an  accounting  between  creditors 
and  stockholders^  and  a  determination  et 
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th«  amount  of  liability,  respectively,  of  each 
individiutl  stockholder,  such  a  suit,  in  the  ab- 
f^ence  of  the  corporation  itself,  and  in  the 
absence  of  all  those  interested  in  the  ac- 
founting,  notably  creditors,  over  whom  it 
is  not  shown  that  the  court  can  acquire  ju- 
ri8dicti<m,  should  not  be  maintained  in  this 
state."  In  Bouxirth  v.  Lombard,  175  Mass. 
^70,  575,  49  li.  R.  A.  301,  66  N.  £.  888,  de- 
cided in  1900/  the  court  says  of  the  obliga- 
tion of  a  stockholder  imposed  by  the  law 
of  a  foreign  state:  "Such  a  right  ought  to 
be  enforceable.  Inasmuch  as  the  nature  of 
it  and  the  method  of  enforcing  it  depend 
upon  the  statute  which  enters  into  the  im- 
plied contract,  we  must  look  to  the  statute 
to  ascertain  its  extent  and  the  manner  of 
^  enforcing  it.  If  it  is  of  such  a  nature  as  to 
call  for  local  proceedings  in  the  state  where 
tlie  corporation  is  in  order  to  adjust  equi- 
ties, such  proceedings  must  be  had,  and  it 
cannot  be  made  effectual  without  them. 
Most  of  the  cases  in  which  creditors  of  for- 
eign corporations  have  been  refused  relief 
in  this  commonwealth  have  shown  rights 
whidi,  imder  the  statutes  creating  them, 
eoold  not  properly  be  enforced  without  pro- 
ceedings in  the  foreign  state  whereby  equi- 
ties could  be  adjusted.  In  the  present  case, 
as  the  statute  has  been  construed,  it  is  plain 
that  no  action  can  be  maintained  against  a 
stockholder  until  after  proceedings  in  a 
court  of  Washington  showing  the  insolvency 
of  the  corporation  and  the  need  of  payment 
to  satisfy  the  claims  of  creditors.  After 
such  proceedings  and  an  adjustment  of  the 
rights  and  liabilities  of  the  corporation,  of 
creditors,  and  of  stockholders,  collection  can 
be  made  from  stockholders  wherever  they 
are  foand."  Kirtley  v.  Holmes,  52  L.  R.  A. 
738,  46  C.  C.  A.  102,  107  Fed.  1,  was  a  case 
decided  in  the  United  States  circuit  court 
of  appeals  for  the  sixth  circuit,  brought  to 
enforce  the  liability  of  a  resident  of  Ken- 
tucky who  was  a  stockholder  in  an  Ohio 
corporation.  In  that  case  suit  had  been 
brought  in  Ohio,  and  the  amount  assessable 
upon  each  stockholder  had  been  determined. 
Hie  court  says  (p.  743,  52  L.  R.  A.,  p.  108, 
46  G.  G.  A.,  and  pw  6,  107  Fed.) :  *1s  the 
remedy  afforded  in  the  courts  of  Ohio  of 
such  a  peculiarly  local  nature  that  it  would 
be  inequitable  to  undertake  to  enforce  it  in 
another  jurisdiction?  Will  such  enforce- 
ment work  a  hardship  and  inflict  an  addi- 
tional burden  upon  foreign  stockholders? 
It  may  be  admitted  that,  if  such  will  be  the 
effect  of  undertaking  to  enforce  the  liability, 
a  court  of  another  jurisdiction  will  with- 
hold relief.  Fourth  Nat.  Bank  v.  Franok- 
ly%  120  U.  S.  747,  30  L.  ed.  826,  7  Sup.  Ct. 
Rep.  757.  In  that  case  Mr.  Justice  Gray,  de- 
livering the  opinion  of  the  court,  said:  'In 
sll  the  diversity  of  opinion  in  the  courts  of 
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the  different  states  upon  the  question  how 
far  a  liability  imposed  upon  stodcholders  in 
a  corporation  by  the  law  of  the  state  which 
creates  it  can  be  pursued  in  a  court  held 
beyond  the  limits  of  that  state,  no  case  has 
been  found  in  which  such  a  liability  has 
been  enforced  by  any  court  without  a  com- 
pliance with  the  conditions  applicable  to  it 
under  the  legislative  acts  and  judicial  deci- 
sions of  the  state  which  creates  the  corpora- 
tion and  imposes  the  liability.  To  hold  that 
it  could  be  enforced  without  such  compli- 
ance would  be  to  subject  stockholders  resid- 
ing out  of  the  state  to  a  greater  burden  than 
domestic  stockholders.' "  AtUtman's  Ap- 
peal, 98  Pa.  505,  which  is  an  apparent  ex- 
ception to  this  statement,  is  disapproved  in 
Post  d  Co.  V.  Toledo,  C,  d  8t.  L.  R,  Co,  144 
Mass.  342,  59  Am.  Rep.  86,  11  N.  £.  540,  but 
may  be  distinguished  from  other  ordinary 
cases  by  the  fact  that  all  the  creditors  and 
all  the  stockholders  of  the  corporation  were 
residents  of  Pennsylvania. 

Two  cases  have  been  recently  decided  in 
the  circuit  court  of  appeals  for  the  first 
circuit,  the  court  being  differently  consti- 
tuted in  each  case,  but  both  the  6pinions 
having  been  delivered  by  Judge  Aldrich,  in 
which  the  necessity  for  preliminary  action 
in  the  court  having  jurisdiction  of  the  cor- 
poration is  insisted  on. 

The  case  of  State  Nat.  Bank  v.  Sayrcard, 
86  Fed.  45,  was  begun  in  the  United  States  u 
circuit  court  for  the  district  of  Massachu- 
setts by  a  creditor  of  an  Ohio  corporation 
against  stockholders  residents  of  Massachu- 
setts. It  was  dismissed  by  Judge  Holt,  who 
held  that  "a  bill  in  equity  cannot  be  main- 
tained by  a  creditor  to  enforce  the  liability 
of  a  stockholder  in  a  corporation  organized 
under  the  laws  of  another  state;"  quoting 
from  Post  d  Co,  v.  Toledo,  C.  d  8t.  L.  K. 
Co.  144  Mass.  345,  59  Am.  Rep.  86,  UN. 
E.  540,'  the  words  of  Chief  Justice  Field: 
"This  court  does  not  take  jurisdiction  of  a 
suit  to  enforce  this  liability  of  stockholders 
in  a  foreign  corporation,  not  because  it 
would  be  a  suit  to  enforce  a  penalty,  or  a 
suit  opposed  to  the  policy  of  our  laws,  but 
because  it  is  a  suit  against  a  foreign  cor- 
poration, which  involves  the  relation  be- 
tween it  and  its  stockholders,  and  in  which 
complete  justice  (mly  can  be  done  by  tho 
courts  of  the  jurisdiction  where  the  corpo- 
ration was  created.  ...  If  an  assess- 
ment is  to  be  laid  upon  the  members  or 
stockholders,  or  a  contribution  enforced 
from  them,  according  to  the  law  of  the  state 
under  which  the  corporation  is  created,  the 
courts  of  that  state  alone  can  afford  com- 
plete and  effectual  judicial  relief."  The  case 
came  up  in  the  circuit  court  of  appeals 
{State  Nat.  Bank  v.  Saytoard,  33  C.  0.  A. 
564,  63  U.  S.  App.  20,  91  Fed.  443),  and 
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was  decided  January  19,  1899.  After  citing 
the  decisions  of  the  court  of  Ohio  holding 
that  the  obligation  under  the  statute  was 
contributive,  and  required  an  equitable  ac- 
tion to  enforce  it,  the  court  very  clearly 
demonstrates  the  impossibility  of  doing  jus- 
tice to  the  parties  in  a  court  which  has  not 
jurisdiction  of  the  corporation,  and  only  of 
a  portion  of  the  stockholders  and  creditors. 
Amongst  other  things,  the  court  says:  "In 
this  case,  with  a  joinder  of  parties  which 
includes  neither  all  the  creditors,  all  the 
stockholders,  nor  the  debtor  corporation,  ad- 
ministering this  law  in  another  jurisdiction 
upon  lines  of  comity  or  right,  as  it  may  be, 
we  ought  not  to  be  expected  to  do  what  the 
state  coui-t,  administering  the  law  of  the 
state  creating  the  liability,  would  not  and 
could  not  fairly  and  equitably  do  in  a 
like  proceeding  with  like  parties.  .  .  . 
Should  this  courts  upon  statutory  grounds, 
on  lines  of  comity,  give  an  extraterritorial 
remedy  beyond  that  of  the  parent  forum  T 
Should  this  court,  upcm  lines  of  equity  or 
comity,  give  to  an  Ohio  creditor  a  remedy 
against  a  Massachusetts  stockholder  which 
the  Ohio  statute  and  home  forum  denies  to 
an  Ohio  creditor  under  like  corcumstances 
against  a  Massachusetts  stockholder,  and 
which  it  denies  to  an  Ohio  creditor  against 
an  Ohio  stockholder  under  like  circum- 
stances?" 

In  Hale  v.  Harden,  Zl  C.  C.  A.  240,  96 
Fed.  747,  decided  May  31,  1899,  a  receiver 
especially  appointed  by  a  Minnesota  court 
to  enforce  the  statutory  liability  of  stock- 
holders 10  a  Minnesota  corporation  brought 
an  action  at  law  in  the  Massachusetts  dis- 
trict in  aid  of  an  equity  proceeding  in  the 
corporate  domicil.  A  majority  of  the  court 
sustained  the  action.  In  the  course  of  the 
very  careful  argument  of  the  majority  it  is 
said:  "In  a  recent  case  in  this  circuit  in- 
volving the  Ohio  statute  {State  Nat,  Bank 
▼.  Saytcard,  33  C.  C.  A.  664,  63  U.  S.  App. 
20,  91  Fed.  443)  some  observations  were 
made  as  to  what  the  Ohio  statute  contem- 
plated as  to  procedure,  and  what  was  in- 
tended should  be  done  in  the  home  state 
before  liability  under  that  statute  could  be 
enforced  extraterritoriaJly,  without  intimat- 
ing what  would  have  been  done  in  that  case 
if  the  joinder  and  ascertainments  contem- 
plated by  such  statute  had  been  made.  Re- 
lief was  denied  therein  for  the  reason  that 
what  was  contemplated  as  to  ascertain- 
ments and  joinder  had  not  been  done."  And 
again  (p.  248,  37  C.  C.  A.,  p.  764,  95  Fed.) : 
"To  enforce  extraterritorially  the  individual 
stockholder  liability  created  by  statute,  and 
to  entitle  the  creditors,  or  the  parties  rep- 
resenting them,  to  judgment,  it  is  incum- 
bent upon  plaintiffs  to  show  that  the  ascer- 
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tainments  intended  by  the  statute  have  been 
made." 

In  Bates  v.  Day,  198  Pa.  613,  82  Am.  St. 
Rep.  811,  48  Atl.  407,  the  supreme  court  of 
Pennsvlvania  refused  to  entertain  a  suit 
brought  by  several  creditors  of  a  Colorado 
bank  against  a  single  creditor  residing  in 
Pennsylvania,  because  the  corporation  and 
the  other  stockholders  were  not  parties.  The 
court  says:  "No  authority  has  been  cited 
to  sustain  the  right  to  a  separate  bill  in 
equity,  in  a  foreign  jurisdiction,  by  part  of 
the  creditors  against  part  of  the  stodwhold- 
ers,  where  the  corporation  is  not  a  party. 
On  the  contrary,  the  trend  of  judicial  opin- 
ion  is  the  other  way.  In  Gushing  v.  Perot,. 
176  Pa.  73,  34  L.  R.  A.  737,  62  Am.  St.  Rep. 
835,  34  Atl.  447,  our  Brother  Mitchell  points 
out  the  advantage  of  an  action  for  the  bene- 
fit of  all  creditors,  saying,  'In  this  manner 
the  rights  of  all  will  be  protected,  and  jus- 
tice  be  done  in  a  single  proceeding,  in  which 
every(me  will  get  what  is  his  due.  But  no 
one  will  be  called  upon  to  pay  more  than 
his  fair  proportion;  and  the  expense,  delay, 
and  inevitable  occasional  injustice  of  sepa- 
rate actions  by  different  creditors  against 
different  stockholders,  with  their  attendant 
legion  of  resulting  actions  for  omitribution. 
will  be  avoided.  This  is  so  consonant  with 
convenience  and  natural  justice,  as  well  as 
with  our  own  settled  procedure  in  analo- 
gous cases,  that  we  will  not  be  easily  moved 
to  depart  from  it.'" 

The  principle  asserted  by  these  opinions 
is  so  reasonable  that  further  citation  of  au- 
thorities seems  to   us  unnecessary. 

The  third  ground  of  the  respondent's  de- 
murrer must  be  sustained,  and  we  need  not 
discuss  the  other  objections  to  the  biU. 


Frank  E.  DAVIS 

V. 

Eliza  S.  SMITH. 

1.    An  allearatlon  of  a  lettlnar  of  prop- 
erty to  plalntlir  <<«nd  kis  family,**  and 

of  representations  to  him  "and  his  minor 
child."  an  infant  of  tender  years.  In  an  action 
to  hold  the  landlord  liable  for  the  deatb  of 
the  child,  is  defective. 


Note. — As  to  liability  of  landlord  for  injnries 
to  tenant  or  member  of  his  family,  becaose  of 
defective  condition  of  premises,  see  also,  in  tbia 
series,  Hines  v.  Will  cox,  34  L.  R.  A.  824.  and 
note,  41  L.  U.  A.  278;  Olson  v.  Schnlts,  36  L. 
R.  A.  700;  Rallton  v.  Taylor.  39  L.  lU  A.  246; 
Stillwell  V.  South  Louisville  Land  Co.  52  L.  R. 
A.  325 ;  Smith  v.  SUte,  51  L.  R.  A.  772 ;  Moore 
V.  Parlcer,  53  L.  R.  A.  778:  McGinley  v.  AUi- 
ance  Trust  Co.  56  I/.  R.  A.  334 ;  Brady  t.  Klein, 
62  L.  R.  A.  909,  and  the  following  case  of  Whtt»> 
ley  V.  McLaughlin. 
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allesAtion  of  kao^vle^lflre  of  tbe 
defect! Te  condition  of  leajied  prop- 
ertjr  for  which  the  landlord  is  souirht  to  be 
held  liable.  In  "defendant,  to  wit,  defendant's 
agent,"  is  defective. 

3.  Ko  ndvnntnse  is  aecnred  in  an  ac- 
tion to  Itold  m  property  o^vrner  liable 
for  injuries  to  the  tenant's  child  by  assuming 
a  contract  with  the  injured  person,  since  the 
liability  of  the  property  owner  is  greater  to 
a  stranger  than  to  the  tenant  or  his  family. 

4.  A  landlord  la  not  liable  for  tbc  dam- 
acea  reanltinar  to  tbe  tenant  or  a  mem- 
ber of  his  family  through  sickness  caused  by 
breach  of  his  covenant  to  repair,  either  in 
tort  or  upon  the  contract. 

6.  An  allegation  of  Icnowledare  by  tbe 
aarent  of  tke  oMmer  of  a  bouse  of  a 
Aefecti-re  condition  of  the  premises  when 
leased  to  a  tenant  is  not  sufficient  to  charge 
tbe  owner  with  actual  knowledge  of  such  de- 
fect. In  an  action  to  hold  him  liable  for  fraud- 
ulent concealment  of  the  defects,  if  the  rela- 
tion of  the  agent  to  the  owner  is  not  set  out. 

6.  An  allearatlon  tbat  a  deatb  from 
dipbtberik  bad  occurred  in  a  bouse 
Is  not  an  allegation  that  the  house  was  in- 
fected with  that  disease  at  the  time  it  was 
let  to  one  who  has  brought  an  action  for  the 
death  of  his  child  from  such  disease  subse- 
quent to  his  taking  possession  of  the  prop- 
erty. 

T.  A  tenant  wbo  takes  possession  of 
property  on  ^vbicb  tbe  drainage  is 
■topped  so  that  foul,  noxious,  and  un- 
wholesome odors  exist  has  no  right  to  con- 
tinue his  possession,  thereby  exposing  his 
family  to  the  dangerous  condition,  and  then 
hold  the  property  owner  liable  for  sickness  or 
death  which  may  result  from  exposure,  on 
the  ground  that  he  had  concealed  the  defec- 
tive condition  of  the  premises. 

(AprU  8,  1904.) 

ON  DEMURRER  to  the  declaration  in  an 
action  brought  to  hold  defendant  liable 
for  the  death  of  plaintiff's  child,  which  was 
alleged  to  have  resulted  from  defendant's 
wrongful  act    Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  "W.  Bvrbaiiky  for  defend- 
ant, in  support  of  demurrer: 

Upon  the  letting,  the  premises  passed  out 
of  the  possession  and  control  of  the  defend- 
ant; and  there  being  no  invitation,  express 
or  implied,  from  the  defendant  to  the  de- 
ceased, to  enter  and  occupy  the  premises; 
and  there  being  no  fraud  or  concealment: 
and  the  premises  not  being  imminently 
dangerous, — ^there  appears  no  other  obliga- 
tion on  the  part  of  the  plaintiff  to  the  de- 
ceased upon  which  the  deceased,  if  living, 
could  have  maintained  this  action  against 
the  defendant. 

McCaffrey  v.  Mosaherg  d  O.  Mfg.  Co.  23 
R.  I.  381,  55  L.  ISL  A.  822,  91  Am.  St.  Rep. 
637,  50  Atl.  Col. 

llie  position  of  the  deceased  as  a  mem- 
ber of  the  plaintiff's  family  is  in  no  way 
superior  to  that  of  the  plaintiff  as  tenant. 
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Taylor,  Land.  &  T.  9th  ed.  §  175;  Boufe  t. 
Bunking,  135  Mass.  380,  46  Am.  Rep.  471. 
If  the  landlord  had  not  agreed  to  repair 
there  was  no  duty  to  do  so. 

Whitehead  ▼.  Cometock,  25  R.  I.  423,  56 
Atl.  446. 

If  the  landlord  had  agreed  to  repair  she 
is  not  liable  in  tort  for  personal  injuries 
from  the  want  of  repair. 

McAdam,  Land.  &  T.  p.  438;  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  234;  Thompson  v. 
Clemens,  96  Md.  196,  60  L.  R.  A.  580,  53 
Atl.  919;  Schick  v.  Fldschhauer,  26  App. 
Div.  210,  49  N.  Y.  Supp.  962;  Tuttle  v. 
George  H.  Gilbert  Mfg,  Co.  145  Mass.  169,. 
13  N.  E.  465. 

If  in  any  way  the  language  of  this  count 
could  be  so  construed  as  to  indicate  that  the 
defects  in  the  drainage  and  plumbing  exist- 
ed at  the  time  of  letting,  the  landlord  is 
not  liable  for  a  nuisance  existing  on  the 
premises  at  the  time  when  the  letting  waa 
made,  nor  for  the  defects  therein. 

Wood,  Land.  &  T.  §  539;  Taylor,  Land. 
&  T.  9th  ed.  §  175a;  Toume  v.  Thompson,  68 
N.  H.  317,  46  L.  R.  A.  748,  44  Atl.  492; 
Blake  v.  Banous,  25  111.  Ap'p.  486;  Coulson 
V.  Whiting,  12  Daly,  408;  Bertie  v.  Flagg,. 
161  Mass.  504,  37  N.  E.  572;  O'Brien  v. 
Capwell,  69  Barb.  497 ;  Jaffe  v.  Harteau,  56 
N.  Y.  396,  1*5  Am.  Rep.  438;  Watson  ▼. 
Moulton,  100  111.  App.  560. 

If  there  had  been  any  obligartion  to  repair 
under  an  agreement  to  keep  the  premises- 
in  repair  during  the  occupancy,  a  notice  by 
the  tenant  to  the  landlord  of  the  need  of 
repairs  would  have  been  necessary  to  place 
the  landlord  in  default  for  not  repairing  in 
any  event. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  229. 
Without  special  agreement  on  the  part  of 
the   defendant  landlord   with  the   deceased 
child  to  that  effect,  it  was  not  her  duty  to 
keep  the  rented  premises  in  repair. 

Whitehead  v.  Comstock,  25  R.  I.  423,  56 
Atl.  446. 

Even  had  there  been  privity  between  the 
defendant  and  the  deceased,  passive  con- 
cealment of  the  alleged  condition  of  the 
plumbing  and  drains  would  not  be  sufficient 
to  make  the  defendant  liable. 

Toume  v.  Thompson,  68  N.  H.  317,  46  L. 
R.  A.  748,  44  Atl.  492 ;  Bertie  v.  Flagg,  161 
Mass.  504,  37  N.  E.  572;  Blake  v.  Banous,. 
25  111.  App.  486;  Coulson  v.  Whiting,  1^ 
Daly,  408. 

Mr,  'William  M.  P.  Bowen,  for  plain- 
tiff, contra: 

The  case  at  bar  is  within  the  exceptiona 
mentioned  in  Bertie  v.  Flagg,  161  Mass. 
504,  37  N.  E.  572,  and  Whitehead  r.  Corn- 
stock,  25  R.  I.  425,  56  Atl.  446. 

Trespass  on  the  case  lies  for  the  breach 
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of  an  existing  duty,  or  the  nonobeervance 
of  an  existing  obligation. 

Paolino  v.  McKeiidall,  24  R.  I.  432,  60  L. 
R.  A.  133,  96  Am.  St.  Rep.  736,  53  Atl.  268. 

An  action  of  tort,  as  for  negligence,  for 
the  injuries,  lies  when  the  landlord  under- 
takes to  make  the  repairs,  and  permits  the 
Avork  to  be  done  in  a  negligent  manner. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  231, 
234. 

A  privy  has  been  held  to  be  a  nuisance 
per  86  on  account  of  the  manner  in  which 
it  was  kept. 

Uaufjh'8  Appeal,  102  Pa.  42,  48  Am.  Rep. 
193;  Com,  v.  Yost,  11  Pa.  Super,  Ct.  323; 
Harrington  v.  Providence,  20  R.  I.  233,  38 
L.  R.  A.  306,  38  Atl.  1. 

Any  act,  omission,  or  use  of  property 
which  results  in  polluting  the  atmosphere 
with  noxious  or  offensive  effluvia,  gases, 
stenches,  or  vapors,  thereby  producing  ma- 
terial physical  discomfort  and  annoyance  to 
those  residing  in  the  vicinity,  or  injury  to 
their  health  or  property,  is  a  nuisance. 

21  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  693; 
Aldrich  v.  Boxcard,  8  R.  L  246;  Nelson  v. 
Liverpool  Brewery  Co.  L.  R.  2  C.  P.  Div. 
311 ;  Payne  v.  Rogers,  2  H.  Bl.  350;  Russell 
V.  Bhenion,  2  Gale  &  D.  673;  Lotoell  v. 
^paulding,  4  Gush.  277,  60  Am.  Dec.  775; 
Whalen  v.  Gloucester,  4  Hun,  24;  Benson 
V.  Buarez,  43  Barb.  408;  Burdick  v.  Ckec^ 
die,  26  Ohio  St.  393,  20  Am.  Rep.  767 ;  les- 
sen V.  Bxceigert,  66  Gal.  182,  4  Pae.  1188; 
Joyce  y.  Martin,  15  R.  I.  658,  10  Atl.  620; 
Benson  t.  Beckwith,  20  R.  I.  166,  38  L.  R. 
A.  716,  78  Am.  St.  Rep.  847,  37  Atl.  702. 

The  lessor's  general  covenant  to  repair  re- 
-quires  him  to  put  and  keep  the  premises  in 
good  repair. 

Taylor,  Land,  k  T.  9th  ed.  §  330;  Boott  v. 
Simons,  64  N.  H.  426. 

The  landlord,  on  his  failure  to  disclose 
'Oonoealed  defects  in  the  demised  premises, 
is  liable  for  injuries  to  the  family  or  guests 
of  the  tenant,  as  well  as  for  injuries  direct- 
ly to  the  tenant. 

Edwards  v.  New  York  d  H,  R.  Co.  98  N. 
Y.  249,  50  Am.  Rep.  659;  Btenherg  v.  Will- 
cox,  96  Tenn.  163,  34  L.  R.  A.  615,  33  S.  W. 
1117;  Anderson  v.  Hayes,  101  Wis.  538,  70 
Am.  St.  Rep.  930,  77  N.  W.  891 ;  Pardey  v. 
American  Ship  Windlass  Co.  20  R.  I.  147, 
78  Am.  St.  Rep.  844,  37  Atl.  706. 

A  third  person  may  sue  upon  a  parol 
•contract  made  for  his  benefit. 

UrquhoATt  v.  Bray  ton,  12  R.  I.  169;  Wood 
V.  Moriarty,  15  R.  I.  518,  9  Atl.  427;  Mun- 
roe  V.  Providence  Permanent  Firemen's  Re- 
lief Asso.  19  R.  I.  363,  34  Atl.  149;  Kehoe  v. 
Paiton,  23  R.  I.  360,  50  Atl.  655;  Woon- 
socket  Rubber  Co,  v.  Banigan,  21  R.  I.  147, 
42  Atl.  512. 
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The  lessor  is  liable  for  not  disclosing  that 
the  premises  were  infected  with  smallpox. 

Minor  v.  Bfutron,  112  Mass.  477,  17  Am. 
Rep.  122;  Wallace  v.  Lent,  1  Daly,  481. 

A  fraudulent  concealment  by  the  lessor, 
at  the  time  of  the  making  of  the  leaae,  of 
the  dangerous  condition  of  the  drains  oo  the 
premises,  of  which  he  was  aware,  and  of 
which  the  lessee  was  not  when  entering  od 
the  premises,  is  a  good  defense  to  an  action 
for  rent. 

Crump  v.  Morrell,  12  Phila.  249. 

A  landlord  is  liable  for  a  fraudulent  mis- 
statement to  the  tenant  as  to  plumbing. 

Blake  v.  Ranous,  25  111.  App.  486;  18  Am. 
k  Eng.  Enc.  Law,  2d  ed.  p.  224. 

Notice  to,  or  knowledge  of,  the  agent  is 
notice  to  or  knowledge  of  the  landlord. 

Bollard  v.  Roberts,  130  N.  T.  260,  14  L. 
K  A.  238,  29  N.  E.  104;  Martin  v.  Riek- 
ards,  165  Mass.  381,  29  N.  E.  591;  1  Am.  k 
Eng.  Enc.  Law,  2d  ed.  p.  1144. 

If  the  defendant's  want  of  knowledge  were 
tho  result  of  her  own  negligence,  knowledge 
would  be  imputed  to  her. 

Thum  Bros.  v.  Rhodes,  12  Colo.  App.  245, 
65  Pac  264;  Willcow  v.  Hines,  100  Tenn. 
538,  41  L.  R.  A.  278,  66  Am.  St.  Rep.  770, 
46  S.  W.  297,  96  Tenn.  148,  34  L.  R.  A. 
824,  54  Am.  St.  Rep.  823,  33  S.  W.  914; 
Hale,  Torts,  §  169;  Hunt  v.  Barker,  22  R. 
I.  18,  84  Am.  St.  Rep.  812,  46  Atl.  46. 

Defendant's  negligence  set  up  a  diain  of 
causation  which  produced  an  enfeebled 
condition,  diphtheria,  and  the  death  of 
plaintiff's  child  without  the  intervention 
of  any  independent,  responsible,  personal 
agency  between  the  negligent  act  and  the 
damage  complained  of.    This  is  enough. 

McOough  V.  Bates,  21  R.  I.  213,  42  Atl. 
873;  8toi7e  v.  Pendleton,  21  R.  I.  332,  43 
Atl.  643. 

Donglaa,  J.,  delivered  the  opinion  of  the 

court: 

This  action  is  brought  under  the  pron- 
sions  of  Qen.  Laws  1896,  chap.  233,  §  14, 
which  provides  that,  "whenever  the  death  of 
a  person  shall  be  caused  by  the  wrongful 
act,  neglect,  or  default  of  another,  and  the 
act,  neglect,  or  default  is  such  as  would, 
if  death  hail  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  re- 
cover damages  In  respect  thereof,  then,  and 
in  every  such  case,  the  perscm  who,  or  the 
corporation  which,  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,"  etc.  The  plaintiff 
is  the  father  and  the  sole  beneficiary  of 
George  L.  Davis,  whose  death,  while  an  in- 
fant, he  alleges  was  caused  by  the  failure 
of  the  defendant  to  repair  the  drains  in  a 
dwelling  house  where  the  deoeaaed  resided. 


1904. 


Davis  7.  Smith. 


481 


The  case  is  certilied  to  this  division  on  sub- 
stantial demurrer  to  the  declaration. 

The  declaration  is  in  two  counts.  The 
first  alleges  that  the  defendant,  being  the 
owner  of  a  certain  dwelling  house,  leased 
the  lower  tenement  therein  to  "the  plain- 
tiff and  his  family  for  the  habitation  of  said 
lower  tenement  and  the  appurtenances 
thereof  hy  said  plaintiff  and  said  plaintiff's 
family  as  tenants  from  month  to  month  ;*' 
that  the  defendantjigreed  to  keep  the  prem- 
ises in  repair,  and  thereupon  it  became  her 
duty  to  do  so;  tiiat  she  neglected  this  duty 
by  suffering  a  water-closet  and  its  appur- 
tenances to  be  out  of  repair,  foul,  and  stop- 
ped up,  emitting  gases  and  odors  prejudicial 
to  life  and  health  of  the  plaintiff  and  his 
family;  that  the  ''said  defcndrnt,  to  wit, 
the  agent  of  said  defendant/'  knew,  or  by 
the  exercise  of  due  care  ought  to  have  known, 
of  the  condition  of  the  closet,  etc.;  that  the 
said  child,  while  occupying  the  premises, 
was  injured  by  the  odor  and  gases  emitted 
by  the  water-closet,  and  became  sick,  and 
thereby  contracted  diphtheria,  of  which  he 
died.  The  second  count  avers  a  similar  let- 
ting to  "plaintiff  and  his  family;"  that  the 
water-closet  and  drains  were  old,  unsafe, 
out  of  repair,  and  the  dangerous  condition 
of  them  was  known  to  the  defendant,  to  wit, 
defendant's  agent;  that  "the  said  defend- 
ant, to  wit,  said  agent,"  knew  that  a  child 
had  previously  died  in  said  tenement  by  rea- 
son of  said  dangerous  condition;  that  the 
plaintiff  and  his  deceased  child  entered  upon 
the  premises  not  knowing  its  dangerous  con- 
dition, and  the  plaintiff  and  his  child  could 
not  by  due  care  ascertain  such  condition; 
that  this  condition  was  not  patent  or  ascer- 
tainable by  examination  and  inquiry;  that 
the  defendant  owed  to  the  plaintiff  and  his 
child  the  duty  of  informing  them  of  this 
condition;  that  the  defendant,  disregarding 
this  duty,  falsely  represented  to  the  plain- 
tiff and  to  his  minor  child  that  said  prem- 
ises were  in  good  condition,  whereby  the 
plaintiff  and  his  child  were  induced  to  enter 
and'oeeupy  said  premises;  that  by  exposure 
to  the  odors  and  gases  emitted  from  the  de- 
fective water-closet  and  drains  the  child  be- 
came sick,  and  in  a  condition  to  contract 
disease,  and  did  contract  diphtheria  and 
died.  There  are  several  obvious  defects  of 
form  in  both  these  counts  which  would  re- 
quire amendment  before  a  defendant  could 
intelligently  plead  to  them.  The  letting  set 
forth  in  both  counts  is  to  "the  plaintiff  and 
his  family,"  and  the  representations  set  out 
in  the  second  count  are  to  the  plaintiff  and 
his  minor  child,  an  infant  "of  tender  years." 
The  absurdity  of  such  allegations  is  an  em- 
barrassment when  we  take  them  up  for  seri- 
ous consideration.  Does  the  pleader  expect 
to  prove,  as  he  has  alleged,  that  the  plaintiff 
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and  his  family — presumably  his  wife  and 
children — took  a  joint  verbal  lease  of  this 
tenement,  and  that  the  landlord  negotiated 
with  and  made  representations  and  prom- 
ises to  a  child  of  tender  years,  who  had  no 
legal  capacity  to  enter  into  a  contract  or  to 
understand  the  conditions  which  were  under 
discussion  ?  But,  aside  from  the  remarkable 
character  of  the  allegation,  the  word  "fam- 
ily" is  too  indefinite  to  describe  a  party  to 
a  contract.  The  only  proper  way  to  set  out 
the  parties  to  a  contract  is  by  their  names, 
and  the  child  is  not  named  as  a  tenant.  For 
all  that  appears  in  the  first  count,  he  may 
not  have  been  born  when  the  lease  was  made. 
The  repeated  allegation  that  "the  defend- 
ant, to  wit,  the  defendant's  agent,"  knew,  or 
ought  to  have  known,  is  not  a  sufficient  alle- 
gation for  any  purpose.  If  the  relation  be- 
tween principal  and  agent  was  such  that  ac- 
tual knowledge  by  the  agent  would  be  im- 
puted by  law  to  the  principal,  such  relation 
should  be  set  out,  or  knowledge  should  be  al- 
leged in  the  principal,  and  no  mention  made 
of  the  agent.  Some  of  these  defects  of  plead- 
ing may  be  cured  by  amendment,  and  the 
points  raised  by  the  demurrers  and  argued 
by  counsel,  v/hich  go  to  the  substance  of  the 
case,  may  be  considered. 

Tlie  demurrer  to  the  first  count  raises  the 
question  whether  a  landlord  who  has  agreed 
with  his  tenant  to  make  repairs  is  liable  in 
tort  to  a  member  of  the  tenant's  family  who 
receives  personal  injuries  from  the  land- 
lord's neglect  to  repair.  The  plaintiff's 
counsel  seems  to  think  that  by  assuming  the 
lease  to  have  been  made  to  the  injured  party 
some  advantage  is  secured,  whereas  the  con- 
trary is  true.  Taylor,  Land.  &  T.  §9  175, 
175a;  Perez  v.  Rahaud,  76  Tex.  191,  193,  7 
L.  R.  A.  620.  13  S.  W.  177.  The  liabilities 
of  a  landlord  to  a  stranger  do  not  arise  from 
contract,  and  are  greater  than  those  which 
he  assumes  to  a  tenant  and  members  of  tho 
tenant's  family. 

The  courts  very  generally  hold  that  the 
tenant  and  his  wife,  children,  servants,  and 
ffuests  cannot  sue  in  tort  for  breach  of  the 
landlord's  covenant  to  repair.  Strangers 
in  certain  cases  may  do  so.  but  the  tenant's 
remedy  is  only  on  the  contract.  In  Tuitle 
V.  George  If.  Gilbert  Mfg.  Co.  145  Mass.  169, 
174,  13  N.  E.  465.  the  court  says:  "The  ac- 
tion of  tort  has  for  its  foundation  the  neg- 
ligence of  tiie  defendant,  and  this  means 
more  than  a  mere  breach  of  a  promise.  .  .  . 
As  a  general  rule,  there  must  be  some  ac- 
tive negligence  or  misfeasance  to  support 
tort.  There  must  be  some  breach  -of  duty 
distinct  from  breach  of  contract."  And 
again :  "We  do  not  see  how  the  cases  would 
differ  in  principle  if  an  action  were 
brought  against  a  third  person  who  had  con- 
tracted to  repair  the  stable  floor  and  had  un- 
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reasonably  delayed  in  performing  his  eon- 
tract"  Thompson  v.  Clement,  96  Md.  196, 
60  L.  R.  A.  580,  63  Atl.  919,  was  brought 
by  the  wife  of  a  tenant  to  recover  damages 
for  personal  injuries  sustained  by  falling 
through  the  floor  of  a  porch  attached  to  a 
house  rented  by  her  husband.  The  declara- 
tion alleged  that  the  defendant  had  prom- 
ised "to  keep  and  maintain  the  premises  in 
good,  safe,  and  perfect  condition."  The 
court  hold  that,  whether  the  action  be  ea 
cofttraotu  by  the  tenant  himself,  or  ea  de- 
licto by  a  stranger  to  the  contract,  the  rule 
of  damages  for  injury  caused  by  mere  breach 
of  the  contract  is  the  same,  and  does  not  in- 
clude damages  for  personal  injuries.  "We 
have  no  doubt,"  says  the  court  (p.  207,  96 
Md.,  p.  583,  60  L.  R.  A.,  and  p.  921,  63 
Atl.),  "that  no  action,  either  in  contract  or 
in  tort,  by  a  tenant,  or  one  of  his  family, 
against  a  landlord  to  recover  damages  for 
personal  injuries,  should  be  sustained  mere- 
ly because  the  latter  has  been  guilty  of  a 
breach  of  contract  to  make  necessary  repairs 
in  the  premises  demiRed.  It  is  not  denied 
by  coimsel  .  .  .  that  such  damages  are 
too  remote,  and  not  in  contemplation  of  the 
parties,  to  be  recovered  in  an  action  ex  oon- 
traotu,  and  to  permit  a  recovery  for  such 
damages  based  on  the  contract  simply  be- 
cause it  is  in  form  an  action  of  tort  would 
be  making  a  distinction  that  could  not  be 
justified  by  reason  or  authority."  Schick 
V.  Fleiachhauer,  26  App.  Div.  210,  49  N.  Y. 
Supp.  962,  holds  that  no  duty  to  repair 
rests  upon  a  landlord  except  what  is  created 
by  agreement;  that  the  measure  of  damages 
is  the  expense  of  doing  the  work  which  the 
landlord  agreed  to  do,  but  did  not.  "A  con- 
tract to  repair  does  not  contemplate,  as 
damages  for  failure  to  keep  it,  that  any  lia- 
bility for  personal  injuries  shall  grow  out 
of  the  defective  condition  of  the  premises; 
because  the  duty  of  the  tenant,  if  the  land- 
lord fails  to  keep  his  contract  to  repair,  is 
to  perform  the  work  himself  and  recover  the 
cost  in  an  action  for  that  puri>osc,  or  upon 
a  counterclaim  in  an  action  for  the  rent,  or, 
if  the  premises  are  made  untenantable  by  rea- 
son of  the  breach  of  the  contract,  the  ten- 
ant may  move  out  and  defend  in  an  action 
for  the  rent  as  upon  an  eviction.  .  .  , 
The  tenant  is  not  at  liberty,  if  the  landlord 
fails  to  keep  his  contract  to  repair  the  prem- 
ises, to  permit  them  to  remain  in  an  unsafe 
condition,  and  to  stay  there  at  the  risk  of 
receiving  injur}'  on  account  of  the  defects  in 
the  premises,  and  then  recover  as  for  negli- 
gence for  any  injuries  that  he  may  suffer. 
Where  the  sole  relation  between  two  parties 
is  contractual  in  its  nature,  a  breach  of  the 
contract  does  not  usually  create  a  liability 
ns  for  negligence.  In  such  a  case  the  lia- 
bility of  one  of  the  parties  to  the  other  be- 
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cause  of  negligence  is  based  either  on  the- 
breach  of  some  duty  which  is  implied  as  the- 
result  of  entering  into  the  contractual  re- 
lation, or  from  the  improper  manner  of  do- 
ing bome  act  which  the  contract  provided 
for;  but  the  mere  violation  of  a  contract,, 
where  there  is  no  general  duty,  is  not  the 
subject  of  an  action  of  tort.  Courtenay  ▼. 
Earle,  10  C.  B.  83."  In  Collins  v.  Karatop- 
ehy,  36  Ark.  316,  it  was  held  that  damages 
sustained  by  a  lessee  in  the  death  of  a  mem- 
ber of  his  family  from  the  lessor's  n^Iect 
to  repair  and  improve  the  premises  aa  con- 
tracted in  the  lease  are  too  remote.  The- 
same  is  held  of  injuries  from  falling  into  a 
cistern  which  the  landlord  had  promised  to 
repair.  Hamilton  v.  Fcary,  8  Ind.  App. 
616,  52  Am.  St  Rep.  485,  35  N.  E.  48.  Spell- 
man  V.  Bannigan,  36  Hun,  174,  was  a  case^ 
where  the  plaintiff  was  injured  by  the  fall- 
ing of  stairs  which  the  landlord  had  agreed 
to  repair,  and  the  same  principle  was  fol- 
lowed. The  New  York  cases,  as  well  as> 
others,  are  commented  upon  in  Sandere  ▼- 
Smith,  6  Misc.  1,  25  N.  Y.  Supp.  125,  and 
the  dictum  of  Judge  Earl  in  Edtoarda  T. 
New  York  d  H.  R,  Co.  98  N.  Y.  248,  50  Am. 
Rep.  659,  that,  "if  a  landlord  lets  premises,, 
and  agrees  to  keep  them  in  repair,  and  he- 
fails  to  do  so,  in  oonsequence.of  which  any- 
one lawfully  upon  the  premises  suffers  in- 
jury, he  18  responsible  for  his  own  negli- 
gence to  the  party  injured,"  is  said  to  be- 
oontrary  to  sound  reason  and  the  whole  cur- 
rent of  authority  in  New  York  and  else- 
where. The  later  case  of  Miller  v.  Rinaldo^ 
21  Misc.  470,  47  N.  Y.  Supp.  636,  was  an  ac- 
tion brought  by  a  minor  child  who  was  in- 
jured by  the  fall  upon  him  of  a  portion  of 
the  ceiling  in  apartments  in  which  he  lived 
with  his  parents,  tenants  of  the  defendants^ 
under  a  monthly  lease,  and  the  ground  of 
the  action  was  the  defendants'  neglect  to  re- 
pair after  they  had  promised  to  do  so.  The 
court  says:  "Assuming,  however,  that  the- 
promise  was  enforceable,  and  that  the  in> 
dividual  who  made  it  .  .  .  had  author- 
ity to  bind  the  defendants,  still  the  reooverr 
may  not  be  supported."  And  the  grounds^ 
assigned  for  the  decision  are  that  the  right 
to  require  repairs  is  founded  on  contract 
alone,  and  that  only  such  danuiges  can  be^ 
recovered  from  a  breach  of  it  as  oould  be- 
recovered  from  any  contractor  who  fails  to- 
perform  his  work.  The  dictum  of  Judge 
Earl  is  disapproved  in  Edwards  v.  A^etr 
York  d  H.  R.  Co, 

The  plaintiff  cites  Paolino  v.  McKendall. 
24  R.  I.  432,  60  L.  R.  A.  133,  96  Am.  St 
Rep.  736,  53  Atl.  268,  as  supporting  his 
right  to  sue  in  case  for  breach  of  the  agree- 
ment to  repair.  The  words  of  the  opinioik 
to  which  he  refers  are  (p.  435,  24  R.  I.,  p. 
135,  60  L.  R.  A.,  p.  739,  96  Am.  St.  Rep.> 
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jmd  p.  2G9,  53  Ail. ) :  "The  basis  of  a  cau% 
of  action  for  injury  to  a  person  by  reason  of 
negligence  or  want  of  due  care  is  the  breach 
of  some  duty  or  ihe  nonobservance  of  some 
obligation  that  the  defendant  is  under  to  the 
plaintiff."  This  is  very  different  from  say- 
ing that  an  action  of  tort  lies  for  the  breach 
of  one's  duty  to  keep  his  promise  or  his  ob- 
ligation to  pay  his  debts.  The  text-book 
whi<^  he  cites  to  the  same  point — 18  Am.  & 
£ng.  Enc  Law,  p.  231 — ^holds  that  ''an  ac- 
tion of  tort  will  not  lie  for  the  total  failure 
of  the  landlord  to  repair  according  to  his 
agreement."  The  cases  which  he  cites  to 
show  the  landlord's  liability  for  damages 
caused  by  a  nuisance  on  the  leased  premises 
relate  to  his  liability  to  strangers  who  have 
not  the  power,  as  the  tenant  has,  to  abate 
the  nuisance  at  the  landlord's  expense.  2 
McAdam,  Land.  &  T.  p.  1247.  Moore  v. 
8t€lj€8,  69  Fed.  518,  where  it  was  held  that 
a  child  of  the  tenant  might  recover  against 
the  landlord  for  injuries  occasioned  by  a 
falling  ceiling,  is  the  only  case  we  have 
found  which  imposes  on  the  landlord  such  a 
liability  to  members  of  the  tenant's  family, 
or  to  persons  on  the  premises  by  invitation 
of  the  tenant.  The  opinion  is  based  upon  a 
paragraph  in  Wood,  Land.  &  T.  735,  which 
relates  to  a  landlord's  liability  to  third  per- 
sons. The  learned  court  evidently  over- 
looked the  distinction  which  all  the  author- 
ities make.  The  case  of  Joyce  v.  Martin, 
15  R.  L  558,  10  Ail.  620,  was  a  suit  by  a 
stranger  against  the  owner  of  a  wharf  used 
by  the  public.  See  opinion  in  Henson  v. 
Beckwith,  20  R.  L  167,  38  L.  R.  A.  716,  78 
Am.  St.  Rep.  847,  37  Atl.  702.  Railton  v. 
Taylor,  20  R.  I.  270,  30  L.  R.  A.  246,  38  Atl. 
980,  was  an  action  on  the  case  for  the 
negligence  of  the  landlord  in  managing  a 
heating  apparatus  which  he  retained  con- 
trol of,  whereby  his  tenant  was  injured.  It 
is  held  in  Scott  v.  Simofia,  54  N.  H.  426, 
that  a  landlord  is  liable  to  a  tenant  or  a 
stranger  for  negligence  in  constructing  a 
drain;  but  it  is  also  held  that  such  negli- 
gence must  be  positive  and  actual.  The  case 
was  sent  back  for  a  new  trial  to  ascertain 
the  facts,  both  in  regard  to  negligence  of  the 
landlord  and  contributory  negligence  of  the 
tenant.  The  opinion  is  not  in  point  here. 
As  the  first  count  in  the  plaintiff's  declara- 
tion is  framed  in  tort,  it  states  no  cause  of 
action,  and  the  demurrer  to  it  must  be  sus- 
tained. 

The  second  count  is  based  upon  the  claim 
that  the  defendant  has  committed  a  wrong, 
independent  of  her  breach  of  contract,  which 
inakes  her  liable  for  the  death  of  the  child. 
The  law  on  this  subject  is  laid  down  with 
substantial  uniformity  by  the  authorities. 
Mr.  TViyJor  says  (Taylor,  Land.  &  T.  § 
175a) :     "As  the  lessor   does    not   warrant 
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the  condiUon  of  the  premises,  and  the  ten- 
ant, because  he  can  inspect  them,  assumes 
the  risk  of  their  condition,  for  any.  injury 
suffered  by  him  during  his  occupancy  on  ac- 
count of  their  defective  condition,  or  even 
faulty  construction,  the  tenant  cannot  make 
the  lessor  answerable  unless  there  was  mis- 
representation, active  concealment,  or,  per- 
haps, total  inability  on  the  tenant's  part  to 
discover  the  defect  before  entry."  In  Wood, 
Land.  &  T.  p.  921,  it  is  said:  'To  the  ten- 
ant the  landlord  is  not  liable  for  a  nuisance 
existing  on  the  premises  at  the  time  when 
the  lease  was  made,  nor  for  defects  therein, 
unless  the  defect  is  latent,  and  the  land- 
lord has  been  guilty  of  fraud  or  actual  con- 
cealment or  deceit  in  the  letting."  If  one 
knowingly  lets  premises  infected  with  a 
contagious  disease,  and  fails  to  inform  the 
tenant  thereof,  he  is  liable  for  injury  re- 
sulting therefrom.  18  Am.  &  Eng.  Enc. 
Law,  p.  224,  Citing  Minor  v.  Sharon,  112 
Mass.  477,  17  Am.  Rep.  122 ;  Cutter  v.  Ham- 
len,  147  Mass.  471,  1  L.  R.  A.  429,  18  N.  E. 
397 ;  Cesar  v.  Karutz,  60  N.  Y.  229,  19  Am. 
Rep.  164;  Snyder  v.  Qordei^  46  Hun,  538; 
Span  v.  Ely,  8  Hun,  256.  The  landlord,  on 
his  failure  to  disclose  ccmcealed  defects  in 
the  demised  premises,  is  liable  for  injuries 
to  the  family  or  guests  of  the  tenant,  as 
well  as  for  injuries  directly  to  the  tenant. 

18  Am.  k  Eng.  Enc.  Law,  p.  224,  Citing  Ed- 
tcarde  v.  New  York  d  B.  R,  Co,  98  N.  Y. 
249,  50  Am.  Rep.  659;  Stenberg  ▼.  WUloow^ 
96  Tenn.  163,  34  L.  R.  A.  615,  33  S.  W.  917 ; 
Anderson  v.  Hayes,  101  Wis.  538,  70  Am. 
St.  Rep.  930,  77  N.  W.  891.  See  also  Wal- 
lace V.  Le^it,  1  Daly,  481;  Blake  v.  Raaious, 
25  111.  App.  486;  Capen  v.  Hall,  21  R.  I. 
364,  43  Atl.  847;  Whitehead  v.  Comstock, 
25  R.  I.  423,  426,  56  Atl.  446.  If,  in  the 
case  at  bar,  the  defendant  had  known  that 
the  premises  were  infected  with  the  germ» 
of  diphtheria,  and  had  concealed  that  fact 
from  the  plaintiff,  and  the  child,  inunediate- 
ly  upon  entering  the  house,  had  contracted 
the  disease,  no  doubt  the  defendant  would 
be  liable  in  damages.  Snyder  v.  Oorden,  46 
Hun,  538;  Cesar  v.  Karuts,  60  N.  Y.  229, 

19  Am.  Rep.  164.  So,  also,  if  the  defendant 
had  known  that  the  drains  were  in  a  danger- 
ous condition,  and  liable,  by  ordinary  use, 
to  become  a  source  of  diseaBe  before  the  ten- 
ants could  discover  that  they  were  out  of 
order.  The  defendant  does  not  deny  that 
in  such  a  case  she  would  be  responsible,  but 
demurs  because  she  says  no  such  case  is 
stated.  As  we  have  seen  above,  the  allega- 
tion of  knowledge  by  the  defendant's  agent 
is  not  sufficient  to  charge  the  defendant 
with  actual  knowledge  and  fraudulent  con- 
cealment Ro  long  as  the  relation  of  the 
agent  to  the  defendant  is  not  set  out.  Again, 
the  fact  that  at  some  time,  not  alleged  to  be 
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recent,  a  death  from  diphtheria  occurred  in 
the  house,  is  no  allegation  that  the  house 
was  infected  at  the  time  the  plaintiff  hired. 
Evidence  of  such  an  event  within  a  short 
time  might  tend  to  show  knowledge  of  in- 
fection j  but  the  fact  which  ought  to  be  al- 
leged is  the  actual  knowledge,  not  the  evi- 
dence from  which  it  may  he  inferred.  Tlie 
existence  of  foul,  noxious,  and  unwholesome 
odors,  and  the  stopping  up  of  the  water- 
closet,  are  facts  in  their  nature  incapable  of 
concealment.  They  must  have  become 
known  as  soon  as  the  occupation  of  the  ten- 
ement began,  and  the  tenant  had  no  right  to 
continue  the  exposure  of  his  family  to  such 
dangerous  conditions  and  so  aggravate  the 
damage.  Again,  it  is  not  alleged  that  the 
child  contracted  diphtheria  in  the  house,  or 
that  the  alleged  fault  of  the  defendant  di- 
rectly caused  its  death.  We  are  unable  to 
say  whether  these  defects  in  the  co>unt  may 


be  merely  errors  in  setting  out  a  meritorious 
case;  but,  unless  they  can  be  cured  by 
amendment  in  accordance  with  the  fact,  the 
plaintiff  has  no  cause  of  action. 

It  is  objected,  to  the  whole  declaration, 
that  the  first  count  is  in  assumpsit  and  the 
second  in  case,  and  hence  the  declaration  is 
bad  for  misjoinder  of  causes  of  action.  Tliis 
objection  would  be  good  if  the  first  count 
were  clearly  in  assumpsit;  but,  while  it  is 
not  al^solutely  certain  how  it  should  be 
classed,  the  pleader  evidently  intended  to 
declare  in  tort,  and  we  have  considered  it 
such  in  form,  though  it  lacks  the  substance, 
as  no  legal  duty  is  set  out.  We  must  there- 
fore overrule  this  objection. 

The  demurrers  to  the  several  counts  are 
sustained,  for  the  reasons  given  above,  and 
the  case  will  be  remitted  to  the  Common 
Pleas  Division  for  further  proceedings. 
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A  landlord  \m  not  liable  for  Injury  to  a 
tenant  because  of  defects  in  the  construc- 
tion of  the  building  on  the  leased  premises 
of  which  he  had  no  knowledge,  and  which 
were  so  hidden  that  there  were  no  means  of 
discovering  them  without  undoing  a  portion 
of  the  construction  work. 

(June   20,    1004.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  St.  Louis  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  respon- 
sible.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pazsoa  A  Clark,  for  appellant : 

Where  premises  are  out  of  repair  at  the 
time  of  the  letting,  in  particulars  which  the 
landlord  is  bound,  as  regards  third  persons, 
not  to  allow,  the  landlord  is  liable  for  any 
injuries  sustained  by  a  third  person  from 
such  want  of  repair. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  239; 
Gordon  v.  Peltzer,  66  Mo.  App.  603;  Tate 
V.  Missouri,  K.  d  T,  R.  Co.  64  Mo.  155. 

If  the  landlord's  want  of  knowledge  is 
simply  tlie  result  of  his  own  negligence, 
knowledge  will  he  imputed  to  him. 


Note. — As    to    liability    of    landlord    for    in- 
Jury   to   tenant  because  of  defective   condition 
of  premises,   see   the   preceding  case  of  Davis 
V.  Smith. 
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18  Am.  &  Eng.  Enc.  Law,  2d  ed.  225; 
Thum  Bros.  v.  Rhodes,  12  Colo.  App.  245, 
65  Pac.  264;  Willoox  v.  Hines,  100  Tenn. 
538,  41  L.  R.  A.  278,  66  Am.  St.  Rep.  770, 
46  S.  W.  297,  96  Tenn.  148,  34  L.  R.  A. 
824,  64  Am.  St.  Rep.  823,  33  S.  W.  914. 

Where  the  injury  proceeds  from  the  or- 
dinary use  by  the  tenant  of  premises  defec- 
tively constructed,  the  landlord  will  be  lia- 
ble as  the  author  of  the  nuisance. 

Oriifith  V.  Le\i>is,  17  Mo.  App.  612;  East 
End  Improv.  Co.  v.  Sipp,  14  Ky.  L.  Rep. 
924;  Carson  v.  Qodlei/,  26  Pa.  116,  67  Am. 
Dec.  406;  Wunder  v.  McLean,  134  Pa.  334, 
19  Am.  St.  Rep.  702,  19  Atl.  749. 

As  McLaughlin  built  this  porch  himself 
with  the  aid  of  ''bum  carpenters/'  he  is  not 
relieved  from  liability,  for  "knowledge  of 
the  condition  of  the  fault,  which  the  serv- 
ant had,  must  be  imputed  to  the  master." 

Martin  v.  Richards,  155  Mass.  386,  29  N. 
E.  591. 

Messrs.  Rassieiir  A  Rassieiury  for  re- 
spondent: 

In  the  absence  of  an  express  warranty 
against  defects,  or  agreement  to  repair,  or 
fraud  or  active  concealment  on  the  part  of 
the  landlord,  the  tenant  cannot  reeover 
against  him  for  injuries  caused  by  the  defec- 
tive condition  of  the  demised  premises.  The 
same  rule  applies  when  the  injuries  are  sus- 
tained by  a  member  of  the  tenant's  family. 
Negligence  on  the  part  of  the  landlord  to 
discover  the  defect  is  not  sufficient  to  make 
a  case. 

18  Am.  &  Eng.  Enc.  Law,  p.  215;  Taylor, 
Land.   &  T.   §    175c/;  Eyre  r.  Jordan,  111 
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Mo.  424,  33  Am.  St.  Rep.  543,  19  S.  W. 
1095;  Peterson  v.  Smart,  70  Mo.  34;  Ro- 
gan  v.  Dockery,  23  Mo.  App.  313;  Roberta 
V.  Cottey,  100  Mo.  App,  500,  74  S.  W.  886; 
Jaffe  V.  Harteau,  56  N.  Y.  398,  15  Am.  Rep. 
438;  Tovo*ie  v.  Thompson,  68  N.  H.  317,  46 
K  R  A.  748,  44  Atl.  492 ;  Gallagher  v.  But- 
tony  IZ  Conn.  172,  46  Atl.  819;  Smith  v. 
State,  92  Md.  618,  51  L.  R.  A.  772,  48  Atl. 
9SL 

ValHant,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  lived  with  her  hushand  in  a 
house  which  he  rented  as  a  residence  for  his 
family  from  defendant.  At  the  rear  of  the 
house  waa  a  porch,  the  floor  of  which  was 
6  or  8  feet  above  the  level  of  the  ground. 
It  was  inclosed  by  a  banister  or  railing 
attached  to  perpendicular  posts.  Plaintiff, 
having  occasion  to  be  on  the  porch,  leaned 
gently  against  the  railing,  when  it  broke, 
and  she  fell  to  the  ground  and  received  se- 
vere injuries.  This  suit  is  to  recover  dataa- 
ages   for  those  injuries. 

The  petition  alleges  that  it  was  a  com- 
paratively new  frame  house,  and  to  all  out- 
ward appearances  safely  and  securely  built, 
bat  that  in  point  of  fact  the  railing  which 
broke  was  not  securely  fastened;  it  was  at- 
tached at  one  end  to  the  post  with  six  small 
nails  measuring  from  i  inch  to  1  inch  in 
length,  the  heads  of  wliich  were  covered  with 
putty  and  paint  so  as  to  entirely  conceal 
them  from  view,  and  the  other  end  was  not 
fastened  at  all;  that  plaintiff  and  her  hus- 
band did  not  know  the  insecure  condition 
of  the  railing,  "and  there  was  no  means  of 
ascertaining  said  insecurity  without  destroy- 
ing said  railing;"  that  the  defect  was  in 
the  original  construction  of  the  porch, 
"which  was  constructed  by  the  defendant 
himself  and  under  his  own  immediate  su- 
pervision,*' and  the  defect  was  known  to  the 
defendant  at  the  time  he  rented  the  house 
to  her  husband,  but  he  concealed  the  fact 
from  them;  that  at  the  time  she  received 
the  injury,  she  was  acting  carefully,  and 
"was  relying  upon  the  apparent  security 
and  safety  of  said  porch  and  railing."  The 
answer  was  a  general  denial.  The  plaintiff's 
testimony  tended  to  prove  the  allegations 
of  her  petition,  except  the  allegations  that 
the  house  was  built  by  the  defendant  him- 
self and  under  his  immediate  supervision, 
and  that  at  the  time  he  rented  the  house  he 
knew  the  defective  condition  of  the  fasten- 
ing of  the  railing  and  concealed  it.  On 
these  points  the  evidence  showed  that  this 
was  one  of  five  small  houses  in  a  row,  built 
by  one  of  plaintiff's  witnesses  and  his  broth- 
€»r  for  the  defendant;  the  witness  and  his 
brother  were  carpenters  and  builders,  the 
defendant  was  groceryman  and  saloon  keep- 
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er;  the  witness  superintended  the  building 
himself,  and  the  defendant  was  there  all 
the  time,  but  when  the  houses  were  built 
those  back  porches  were  not  constructed; 
they  were  not  called  for  in  the  plan  and 
specifications,  and  were  not  added  until  two 
or  three  years  after  the  houses  had  been 
built;  witness  did  not  build  the  porches, 
and  did  not  know  who  built  them;  there 
was  no  evidence  to  show  who  built  them. 
One  of  plaintiff's  witnesses,  who  lived  in  an- 
other one  of  these  houses,  testified  that  aft- 
er the  accident  the  defendant  was  "fixing 
around  our  porch,  and  he  made  the  remark 
that  'the  damn  bum  carpenters,  you  couldn't 
depend  on  them  unless  you  were  right  over 
them.'  .  .  .  There  was  something  that 
wasn't  properly  done  about  the  house  or 
porch,  and  he  was  kind  of  out  of  humor 
about  having  to  fix  so  much  around  them. 


>*■ 


Q.  During  the  conversation  was  there  any 
reference  made  by  either  you  or  Mr.  Mc- 
Laughlin in  reference  to  the  Whiteley  case? 

A.  Yes,  sir. 

That  is  the  evidence  which  the  plaintiff 
thinks  tends  to  prove  that  the  defendant 
built  the  porches  himself,  or  that  they  were 
built  under  his  eye,  and  that  he  knew  that 
this  defect  existed  in  the  fastening  of  the 
railing  which  caused  the  plaintiff's  mishap. 
At  the  close  of  the  plaintiff's  case  the  court 
instructed  the  jury  that  she  was  not  en- 
titled to  recover.  A  judgment  of  nonsuit 
with  leave  followed,  and  the  plaintiff  ap- 
peals. 

The  plaintiff's  case  is  not  founded  on  a 
contract,  but  it  is  bottomed  on  alleged  neg- 
ligence; it  is  an  action  in  tort.  In  their 
brief  the  plaintiff's  counsel  say:  "The  plain- 
tiff was  seriously  and  permanently  injured 
by  the  g^oss  negligence  df  someone.  Whose 
negligence  was  it,  and  is  he  liable  for  the 
injuries?"  According  to  the  plaintiff's  own 
theory,  the  defendant  is  not  liable  unless 
he  was  negligent,  and  he  was  not  negligent 
unless  he  knew  of  the  alleged  defect  and 
omitted  to  inform  his  tenant  of  it,  or  un- 
less he  failed  to  exercise  the  degree  of  care 
that  the  law  imposed  on  him  to  search  for 
the  defect,  if  the  law  imposed  any  such  care 
on  him.  The  allegation  in  the  petition  is 
that  the  defendant  knew  it  and  concealed  it, 
but  there  is  no  evidence  that  he  knew  it. 
There  was  evidence  that  he  was  present 
while  the  houses  were  being  built,  but  the 
porches  were  not  added  until  two  or  three 
years  after  the  houses  had  been  finished, 
and  there  is  no  evidence  that  he  was  pres- 
ent wiien  they  were  being  added.  His  vague 
reference  to  "bum  carpenters"  has  no  sig- 
nificance. The  petition  states  that  the  de- 
fect was  concealed  by  putty  and  paint,  "and 
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there  was  no  means  of  ascertaining  said  in- 
security without  destroying  said  railing." 
If  the  defendant  did  not  know  it,  he  could 
not  have  discovered  it,  according  to  the  petf- 
tioD,  without  tearing  the  railing  to  pieces, 
and,  since  that  would  be  unreasonable,  the 
plaintiff  must  take  the  position  that  the 
defendant  is  liable  for  the  consequence  of  a 
hidden  defect,  existing  at  the  time  the  house 
was  rented,  of  which  he  had  no  knowledge, 
and  which  with  reasonable  care  he  could 
not  have  discovered. 

The  plaintiff  relies  mainly  on  an  opinion 
of  the  supreme  court  of  Tennessee  in  Will- 
cox  v.  Mines,  100  Tenn.  524,  66  Am.  St.  Rep. 
761,  45  8.  W.  781.  The  doctrine  of  the 
Tennessee  court  laid  down  in  that  opinion 
is:  First.  That  whilst,  in  the  absence  of  an 
express  guaranty  of  the  safe  condition  of 
the  premises  or  agreement  to  repair,  the 
law  raises  no  such  contractual  obligation  on 
the  landlord  by  implication,  yet  if,  at  the 
time  of  the  letting,  the  landlord  knows  that 
a  defect  exists  which  renders  the  premises 
unsafe  for  use,  it  is  his  duty  to  notify  the 
tenant  of  the  same,  and,  failing  in  that  duty, 
he  is  liable  for  the  consequences,  unless  the 
defect  is  so  apparent  that  the  tenant  is 
guilty  of  contributory  negligence  in  using 
it.  Second.  If  the  defect  is  hidden  it  is  the 
landlord's  duty  to  use  reasonable  care  to  dis- 
cover it,  and,  failing,  he  is  liable  for  an  in- 
jury resulting  from  the  defect.  On  the 
first  proposition  there  is  little,  if  any,  de- 
nial of  its  soundness,  but  on  the  second 
proposition  all  the  authorities  do  not  agree. 
That  case  was  twice  before  that  court,  and 
the  opinion  in  the  first  appeal  was  report-od 
with  an  extensive  note  in  34  L.  R.  A.  824, 
in  which  the  annotator,  after  referring  to 
many  cases,  says :  "As  a  branch  of  the  lia- 
bility of  the  landlord  for  fraud  or  deceit, 
the  question  has  arisen  as  to  how  far  it  is 
his  duty  to  disclose  defects  or  to  warn  of 
dangers.  The  rule  on  this  subject  seems 
to  be  no  stronger  than  this:  If  he  knows 
of  a  defect  which  is  likely  to  produce  injury, 
the  nature  of  which  is  such  that  careful  ex- 
amination by  the  tenajit  would  not  disclose 
it,  he  must  notify  the  tenant  of  it.  It  is 
not  his  duty  to  search  for  defects,  and  if 
the  defect  is  easily  diBcoverable  he  need 
not  mention  it."  On  the  second  appeal, 
which  is  the  decision  on  which  appellant  re- 
lies, 100  Tenn.  638,  41  L.  R.  A.  278,  66  Am. 
St.  Rep.  770,  46  S.  W.  297,  the  Tennessee 
court,  per  Wilkes,  J.,  returns  to  the  subject, 
and  by  very  forcible  argument  and  array  of 
authorities  maintains  its  position.  The  facts 
of  the  case  at  bar  do  not  call  for  a  decision 
on  the  disputed  proposition,  because,  if  we 
should  take  the  same  view  of  the  law  re- 
garding the  duty  of  the  landlord  to  take 
reasonable  care  to  learn  the  condition  of ' 
66  L.  R.  A.  


his  premises  before  he  rented  them,  it  would 
not  help  the  plaintiff's  case.  The  plaintiff 
says  in  her  petition  that  this  was  a  hidden 
defect,  "and  there  was  no  means  of  ascer- 
taining said  insecurity  without  destroying 
said  railing."  It  was  therefore  a  defect  of 
which  the  evidence  fails  to  show  the  defend- 
ant had  any  knowledge,  and  whichy  accord- 
ing to  the  plaintiff's  own  showing,  could 
not  have  been  discovered  by  the  exercise  of 
reasonable  care. 

The  judgnisnt  is  affirmed. 


All  concur. 


ff 


William    P.    MoNAMARA,    Jr.,    by    Next 

Friend,  Respt., 

V. 

ST.  LOUIS   TRANSIT   COMPANY,    Appt. 
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1.  The  Intentional  klelclnor,  ^ritlftovt 
JvBt  canse  or  ezease,  by  «  street-ear 
eondnetor*  of  «  boy  who  Is  attempting 
to  board  a  car  to  become  a  passen^r,  wlil 
Justify  an  award  of  exemplary  damages 
against  the  street  car  company,  althoush  the 
conductor  honestly  believed  that  he  was  at- 
tempting to  steal  a  ride. 

2.  A  orreat  disparity  between  the 
amonnt  a^warded  by  a  Jury  In  a  civil 
action  as  damages  for  intentionally  kick- 
ing a  boy  from  a  street  car  and  the  fine 
which  could  have  been  imposed  in  case  of  a 

NoTig. — As  to  liability  of  master  for  aerv- 
ant's  tortious  Injury  to  third  person  Id  the 
absence  of  auy  contractual  relation,  see  note 
to  Ritchie  v.  Waller,  27  L.  R.  A.  161,  and  the 
later  cases  In  this  series  of  Pittsburgh.  G.  C. 
&  St.  L.  R.  Co.  V.  Sullivan,  27  L.  R.  A.  840; 
Texas  ft  P.  R.  Co.  v.  Scoville,  27  U  R.  A.  179 ; 
Mayer  v.  Thompson- Hutchison  BIdg.  Co.  28  I*. 
R.  A.  433 :  Baltimore  Consol.  R.  Co.  v.  Pierce, 
45  L.  R.  A.  527 ;  Nelson  Business  College  Co. 
V.  Lloyd,  46  L.  R.  A.  314;  Pierce  v.  North 
Carolina  R.  Co.  44  L.  R.  A.  816;  Galveston, 
H.  &  8.  A.  R.  Co.  V.  Zantzlnger,  47  Xa.  R.  A. 
282;  Dorsey  v.  Kansas  City,  P.  &  Q.  R.  Oo- 
52  L.  R.  A.  92 ;  McDermott  v.  American  Brew- 
ing Co.  52  L.  R.  A.  684;  Lynch  v.  Florida 
C.  &  P.  R.  Co.  54  L.  R.  A.  810 ;  Alsever  v.  Min- 
neapolis &  St.  L.  R.  Co.  56  L.  R.  A.  748; 
Eutlng  V.  Chicago  &  N.  W.  R.  Ca  60  L.  R.  A 
158;  and  Kleebaner  v.  Western  Fuse  k.  Ex- 
plosives Co.  60  L.  R.  A.  377. 

As  to  master*B  liability  for  assaults  by  serv- 
ant on  person  who  has  a  contractual  relation 
with  the  master,  see  also,  In  this  series,  Dsvls 
v.  Hough tel  In,  14  L.  R.  A.  737;  Dickson  v. 
Waldron,  24  L.  R.  A.  483;  Baltimore  &  O.  R. 
Co.  V.  Barger,  26  L.  R.  A.  220;  Goodloe  v. 
Memphis  &  C.  R.  Co.  29  L.  R.  A.  729;  Krsnts 
V.  Rio  Grande  Western  R.  Co.  32  L.  R.  A.  828 ; 
St.  Louis  S.  W.  R.  Co.  V.  Jones,  39  L.  R.  A. 
784 ;  Savannah,  F.  ft  W.  R.  Co.  v.  Quo,  40  L. 
R.  A.  483 :  Haver  v.  Central  R.  Co.  43  L.  R.  A. 
84 ;  Birmingham  R.  &  Electric  Co.  v.  Balrd,  54 
L.  R.  A.  752 ;  and  Kahmel  v.  Lehndorff,  65  L. 
R.  A.  88.  ... 
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criminal  proaecution  for  the  offense  does  not 
of  itself  show  that  the  ^erdlct  is  excessive. 
•3.  Turo  kunilred  and  fifty  dollars  «e- 
tiaal*  and  97BO  exemplary,  dan&aflr^s, 
m-vrarded  aorainst  a  street  ear  eom- 
p«ny  because  of  the  intentional  kicking  in 
tlie  Ticinity  of  the  heart,  by  a  conductor,  of 
a  boy  attempting  to  board  a  car  to  become  a 
passenger,  are  not  so  ezcessiye  as  to  be  set 
aside  on  appeal. 

(June  20,   1004.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
Tionis  in  favor  of  plaintiflf  in  an  action  to 
TecoTer  damages  for  an  alleged  assault  upon 
plaintiJff    by    defendant's    conductor.      Af- 

Tkte  facts  are  stated  in  the  opinion. 

Mr,  Geors«  W.  Eaaley,  with  Messrs. 
30x169  3Priest»  Je  Iiehiaawn,  for  appel- 
lant: 

TTie  court  should  have  submitted  to  the 
jury  the  question  whether  the  conductor's 
acts  were  wanton,  wilful,  or  in  reckless  dis- 
regard of  the  plaintiff's  rights. 

2  Shearm.  &  Bedf.  Neg.  5th  ed.  §  748; 
Barnes  y.  Sohultz,  50  N.  J.  L.  481,  14  Atl. 
488;  Lake  Shore  d  M,  B.  R.  Co.  y.  Prenr 
tioe,  147  U.  8.  101,  37  L.  ed.  97,  13  Sup.  Ct. 
Bep.  261 ;  Kenned/y  v.  "North  Missouri  R.  Co, 
^6  Mo.  364;  Dorsey  v.  Aiohisony  T,  d  8.  F. 
B,  Co.  83  Mo.  App.  543;  Btate  use  of  Mc- 
Olenden  v.  Jungling,  116  Mo.  165,  22  S.  W. 
flSS ;  Philadelphia,  W.  d  B.  R.  Co.  v.  Qttt^- 
ley^  21  How.  202,  16  L.  ed.  73;  12  Am.  & 
Sng.  Enc.  Law,  2d  ed.  p.  24 ;  19  Am.  &  Eng. 
Ebc  Law,  2d  ed.  p.  624. 

The  malice  spoken  of  in  relation  'to  puni- 
tiYO  damages  must  partake  of  a  criminal  or 
wanton  nature. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  24o; 
lokenroth  y.  8t.  Louis  Transit  Co.  102  Mo. 
App.  697,  77  S.  W.  166. 

The  Yerdict  of  the  jury  is  so  ezoessiYe, 
tM>th  as  to  the  actuistl  and  punitive  damages, 
as  to  force  the  judicial  mind  to  the  conclu- 
sion that  it  was  the  result  of  passion  and 
prejudice  against  the  defendants 

Chitty  Y.  8t.  Louis,  I.  M.  d  8.  R.  Co.  166 
Mo.  435,  65  8.  W.  959. 

Messrs.  Paul  V.  Janis  and  William  B. 
dentry,  for  respondent: 

The  definition  of  malice  was  correct. 

Canfield  y.  Chicago,  R.  L  d  P.  R.  Co.  59 
Mo.  App.  354;  Ooetz  y.  Ambs,  27  Mo.  28; 
Buckley  y.  Knapp,  48  Mo.  152;  Lyddon  y. 
Dose,  81  Mo.  App.  71;  Ichenroth  y.  8t. 
Louis  Transit  Co.  102  Mo.  App.  597,  77  8. 
W.  162;  Tra^ierman  y.  Lippinoott,  39  Mo. 
App.  478. 

The  Yerdict  is  not  excessiYC  either  as  to 
actual  or  punitiYe  damages. 

Lyddon  y.  Dose,  81  Mo.  App.  64;  Trauer- 
man  y.  Lippinoott ^  39  Mo.  App.  478;  Can- 
e6  L.  R.  A. 


field  Y.  Chicago,  R.  I.  d  P.  R.  Co.  59  Mo.  App. 
366;  Randolph  Y.  Eannihal  d  8t.  J.  R.  Co. 
18  Mo.  App.  609;  Ruth  y.  8t.  Louis  TriMSit 
Co.  98  Mo.  App.  1,  71  8.  W.  1055;  Bir- 
mingham R.  d  Electric  Co.  y.  Baird,  130 
Ala.  334,  54  L.  R.  A.  752,  89  Am.  St.  Rep. 
43,  30  So.  456;  Draper  y.  Baker,  61  Wis. 
450,  50  Am.  Rep.  143,  21  N.  W.  527;  Mis- 
souri P.  R.  Co,  V.  Martino,  2  Tex.  CiY.  App. 
634,  18  S.  W.  1066,  21  S.  W.  781;  Ooddard 
Y.  Grand  Trunk  R.  Co.  57  Me.  202,  2  Am. 
Rep.  39;  Chesapeake  R.  Co.  r.  Osborne,  97 
Ky.  112,  53  Am.  St.  Rep.  407,  30  S.  ^f.  21; 
Louisville  d  N.  R.  Co.  y.  Oarrett,  8  Lea, 
438,  41  Am.  Rep.  640;  Illinois  C.  R.  Co.  y. 
Latvtner,  28  lU.  App.  552;  Craker  y.  Chi- 
cago d  N.  W.  R.  Co.  36  Wis.  657,  17  Am. 
Rep.  504. 

It  is  the  rule  to  defer  to  the  action  of 
the  jury  and  the  trial  court  in  such  matters, 
eYen  when  the  Yerdict  is  larger  than  the  sn* 
preme  court  thinks  proper. 

Black  Y.  Missouri  P.  R.  Co.  172  Mo.  177, 
72  S.  W.  559;  Malloy  y.  8t.  Louis  d  Subur- 
ban R.  Co.  173  Mo.  75,  73  S.  W.  159; 
Pauok  Y.  8t.  Louis  Dressed  Beef  d  Provision 
Co.  166  Mo.  646,  66  S.  W.  1070;  Parks  y. 
8t.  Louis  d  8.  R.  Co.  178  Mow  108,  77  6. 
W.  70. 

Marshall,  J.,  dellYered  the  opinion  of  the 
court: 

This  is  an  action  for  $1,000  actual  dam^ 
ages  and  $1,500  punitiYe  damages  sustained 
by  the  plaintiff,  a  minor  of  the  age  of  thir- 
teen years,  while  a  passenger  on  an  OHyc 
street  car  of  the  defendant's  line,  in  the 
city  of  St.  Louis,  on  February  26,  1902, 
caused  by  the  assault  of  the  conductor  of 
the  car  upon  the  plaintiff  by  kicking  the 
plaintiff  on  his  left  side,  OYer  his  heart.  The 
answer  is  a  general  denial.  There  was  a  Yer- 
dict for  the  plaintiff  for  $250  actual  dam- 
ages and  $750  punitive  damages,  and .  the 
defendant  appealed. 

The  facts  are  these:  The  plaintiff,  a  lad 
of  thirteen  years,  was  a  messenger  for  the 
Postal  Telegraph  Company.  On  the  day  in 
question,  about  half  past  3  p.  M.,  he  boarded 
defendant's  car  at  Thirteenth  and  OliYe 
streets,  intending  to  go  to  Jefferson  avenue 
as  a  passenger  on  the  car,  having  the  money 
to  pay  his  fare.  Several  people  got  on 
the  car  ahead  of  him.  When  he  had  gotten 
onto  the  step  of  the  car,  and  as  he  was 
about  to  get  onto  the  rear  platform,  and 
while  he  was  waiting  for  the  other  pas- 
sengers to  move  forward  so  he  could  get  up 
onto  the  platform,  and  while  the  car  was  in 
motion,  the  conductor,  who  had  been  inside 
of  the  car,  came  out  onto  the  rear  platform, 
passed  by  the  passengers  who  were  standing 
on  the  platform,  and,  without  a  word,  kick- 
ed the  boy  in  the  left  side,  in  the  region  of 
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the  heart.  The  kick  caused  the  boy  to  let 
go  his  hold  on  the  rail  of  the  car,  and  his 
right  foot  touched  the  ground,  but  someone 
caught  him  and  lifted  him  back  onto  the 
car;  and  ultimately  he  got  into  the  inside 
of  the  car,  paid  his  fare,  and  rode  to  Jeffer- 
son avenue.  The  kick  produced  a  bruise, 
and  the  pain  caused  the  boy  to  cry.  The 
conductor  admits  that  his  foot  touched  the 
boy,  but  he  says  that  he  had  been  annoyed 
by  boys  jumping  onto  the  car,  and  there  was 
another  boy  who  jumped  onto  the  car  and 
was  paling  a  ride,  and  he  went  out  on 
the  back  platform  and  kicked  at  the  other 
boy,  he  jumped  off  the  car  and  avoided  the 
kick,  and  his  foot  swung  around  and  struck 
the  plaintiff.  The  case  is  here  because  the 
constitutionality  of  the  nine- juror  law  was 
raised  in  the  trial  court,  and  the  verdict 
was  rendered  by  only  ten  jurors.  Nothing 
further  need  be  said  of  that  question,  how- 
ever, as  the  point  has  been  set  at  rest  by 
this  court.  The  defendant  does  not  question 
the  right  of  plaintiff  to  recover  compensa- 
tory damages,  but  says  that  the  actual  dam- 
ages allowed  by  the  jury  are  so  grossly  ex- 
cessive as  to  show  passion,  prejudice,  or  mis- 
conduct of  the  jury,  and  that  the  plaintiff 
is  not  entitled  to  recover  any  exemplary 
damages,  and  that,  if  he  was,  the  instruc- 
tion given  for  the  plaintiff  on  the  measure 
of  damages  is  erroneous.  The  instruction 
complained  of  is  as  follows:  ''(4)  The 
court  instructs  the  jury  that  in  assessing 
the  plaintiff's  damages,  if  they  find  for  him, 
that  they  are  not  limited  to  the  physical 
injury  inflicted,  or  humiliation  or  disgrace 
caused  plaintiff,  if  any,  by  the  said  act  of 
the  said  conductor,  but>  in  addition  thereto, 
if  they  find  tlie  assault  of  plaintiff  by  said 
conductor  was  malicious  (and  by  the  term 
'malicious'  is  not  meant  spite  or  ill  will, 
but  the  intentional  doing  of  a  wrongful  act 
without  just  cause  or  excuse),  they  may  al- 
low such  further  damages,  known  in  law  as 
'exemplary/  as  will  be  a  punishment  to 
defendant  and  a  wholesome  warning  to 
others." 

The  gist  of  the  defendant's  contention  is 
that  the  facts  do  not  warrant  the  giving  of 
an  instruction  allowing  exemplary  dam- 
ages, and,  if  they  did,  the  instruction  given, 
while  good  as  far  as  it  goes,  is  erroneous 
in  not  more  clearly  defining  what  is  neces- 
sary to  constitute  "the  intentional  doing  of 
a  wrongful  act  without  just  cause  or  ex- 
cuse," and  that  the  compensatory  damages 
allowed  are  excessive,  as  also  are  the  ex- 
emplary damages.  It  is  not  denied  that  the 
instruction  given  is  the  "conventional  defi- 
nition of  'malice' "  usually  given  in  cases 
of  this  character  which  are  founded  upon 
malice.  But  it  is  urged  that  the  right  to 
recover  exeniplaxy  damages  does  not  flow 
G6  L.  R.  A. 


from  every  wrongful  act,  but  there  must  be 
a  wrongful  motive  or  intent,  or  the  act 
must  have  been  conceived  in  a  spirit  of  mis- 
chief, or  of  criminal  indifference  to  the 
rights  of  others,  or  mere  wanton,  wilful,  or 
reckless  disregard  of  plaintiff's  rights.  It 
is  true  that,  to  entitle  the  plaintiff  to  puni- 
tive or  exemplary  damages,  the  act  com- 
plained of  must  have  been  maliciously  done, 
for  the  law  does  not  punish  civilly  a  person 
for  doing  an  unintentional  wrong.  It  com- 
pensates the  person  wronged,  but  inflicts  no 
punishment  upon  the  offender.  This  being 
true,  it  is  necessary  to  tell  the  jury  what 
is  meant  in  law  by  the  term  "malicious,'' 
for  the  legal  msaning  is  much  broader  than 
the  meaning  the  average  layman  would 
ascribe  to  the  term,  and,  in  a  large  degree,, 
it  is  a  different  meaning.  The  average  lay* 
man  would  believe  that  "malicious"  meana 
ill  will,  spite,  and  hostility  towards  the 
other  party.  This  is  not  the  legal  meaning. 
Those  feelings  may  or  may  not  be  present, 
in  the  legal  meaning  of  the  term.  The  legal 
meaning  of  the  term  is  "the  intentional  do- 
ing of  a  wrongful  act  without  just  cause  or 
excuse."  This  has  been  the  rule  of  law  in 
this  state  ever  since  the  decision  in  Ooetz 
V.  Ambs,  27  Mo.,  loc.  cit.  32,  where  it  was 
expressly  held  that  instructions  were  prop- 
erly refused  because  they  were  predicated 
upon  the  theory  that  the  act  must  have- 
been  deliberately  done,  with  iU  will  and  hos- 
tility towards  the  plaintiff,  and  the  rule 
was  laid  down  that,  to  warrant  a  recovery 
of  exemplary  damages,  the  act  must  have 
been  wilfully  or  intentionally  done;  the 
court  saying  {loo  cit,  33)  :  "The  term 
'malice'  imports,  according  to  its  legal  sig- 
nification, nothing  more  than  that  the  act  is 
wilful  or  intentional;  and,  when  used  to 
qualify  the  character  of  a  trespass,  it  is 
only  employed  to  distinguish  it  from  that 
class  of  injuries  which  one  person  may  in- 
flict upon  another  without  the  intention  to 
do  harm,  but  for  which  he  is  responsible, 
because  the  act  is  not  unavoidable."  The 
court  adopts  the  definition  of  the  term  "wil- 
fulness," given  by  the  Supreme  Court  of  the 
United  States  in  United  States  v.  Taylor, 
2  Sumn.  586,  Fed.  Cas.  No.  16,442,  as  fol- 
lows: "Wilfulness, — a  wrongful  act  done 
intentionally,  without  just  cause."  In 
Trauerman  v.  Lippincott,  39  Mo.  App.,  loc. 
cit,  486,  an  instruction  in  all  essential  re- 
spects like  the  one  here  under  considera- 
tion was  drawn  in  question;  and,  speaking 
of  it,  the  Kansas  City  court  of  appeals,  per 
Ellison,  J.,  said:  "The  instruction  defining 
malice  is  in  keeping  with  the  case  of  Qoetz 
V.  Amha,  27  Mo.  28,  and  that  case  is  not, 
as  might  at  first  appear,  so  irreconcilable 
with  the  more  recent  rulings  of  the  supreme 
court  on  the  question  in  the  cases  of  Franz 
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V.  Hilterhrand,  45  Mo.  121 ;  Engle  v.  Jones, 
51  Mo.  316;  araham  v.  Pacific  R.  Co.  66 
Mo.  536;  Seilcl  v.  Siemon,  72  Mo.  526; 
Bruce  v.  Ulery,  79  Mo.  322;  Brown  v.  Cape 
Oirardeau  Macadamized  PI.  Road  Co.  89 
Mo.  162,  1  S.  W.  129;  Welsh  v.  Stewart, 
31  Mo.  App.  376;  Prueitt  v.  Cheltenham 
Quarry  Co.  33  Mo.  App.  18.  From  a  cod- 
sideration  of  these  cases,  it  would  appear 
that  in  actions  in  the  nature  of  trespass 
there  must  be,  in  order  to  justify  exemplary 
damages,  some  element  of  wantonness  or  bad 
motive.  There  need  not  be  any  personal  ill 
will  or  spite  towards  the  party  injured, 
for  the  wantonness  or  reckless,  lawless 
spirit  may  be  displayed  in  a  trespass 
against  the  property  of  a  stranger.  Malice 
may  be  of  a  general  nature,  let  the  injury 
fall  where  it  may.  State  v.  Wieners,  66  Mo. 
18.  The  instruction  given,  following  Goetz 
V.  Ambs,  27  Mo.  28,  states  that  malice 
'means  the  intentional  doing  of  a  wrongful 
act  without  just  cause  or  excuse.'  This 
means  that  he  not  only  intended  to  do  the 
act  which  is  ascertained  to  be  wrongful, 
but  that  defendant  knew  it  was  wrongful 
when  he  did  it.  This  is  as  it  has  always 
been  understood  in  cases  of  homicide.  Un- 
derstood in  this  way,  Goetz  v.  Ambs  is  not 
out  of  line  with  the  foregoing  decisions  re- 
quiring the  act  to  partake  of  wantonness 
or  a  reckless  disregard  of  the  rights  of 
others.  For,  if  one  intentionally  does  a 
wrongful  act,  and  knows  at  the  time  that 
it  is  wrongful,  then  he  does  it  wantonly,  by 
whid)  word  I  understand  is  meant  cause- 
lessly, without  restraint,  and  in  reckless  dis- 
regard of  the  rights  of  others.  When  one 
intentionally  commits  a  wrong,  he  does  it 
from  an  evil  spirit  and  bad  motive.  Good 
motive  or  spirit  does  not  impel  the  commis- 
sion of  wilful  wrong."  Ooetz  v.  Ambs,  27 
Mo.  28,  has  been  cited  and  approved  in  the 
following  cases:  Freidenheit  y.  Edmund- 
son,  36  Mo.,  loc.  cit.  226,  88  Am.  Dec.  141; 
McKeon  v.  Citizens'  R.  Co,  42  Mo.,  loc.  cit. 
87;  Franz  v.  Hilterbrand,  45  Mo.,  loc.  cit. 
123 ;  Buckley  v.  Knapp,  48  Mo.,  loc,  cit.  161 ; 
State  use  of  McClenden  ▼.  Jungling,  116 
Mo.,  loc,  cit.  165,  22  S.  W.  688.  The  term 
"intentionally  done"  covers  all  that  has  ever 
Ijeen  or  could  ever  be  claimed  as  necessary 
to  indicate  to  the  jury  that  the  defendant 
knew  that  it  was  wrong,  knew  that  he  had 
no  just  cause  or  excuse  for  so  doing,  and 
hence  did  it  wilfully  and  wantonly  and  in 
reckless  disregard  of  the  rights  of  the  other 
party.  Webster's  International  Dictionary 
defines  "intentionally"  to  mean  "in  an  in- 
tentional manner;  with  intention;  by  de- 
sign; of  purpose;"  and  it  defines  "intention- 
al" to  mean  "done  by  intention  or  design; 
intended;  designed;  as  the  act  was  inten- 
tional, not  accidental."  In  Buckley  v, 
€6  L.  R.  A« 


Knapp,  48  Mo.,  loc.  cit,  161,  an  instruction 
was  given  substantially  like  the  one  under 
consideration;  and  this  court,  per  Wagner, 
J.,  speaking  of  the  instruction,  said: 
"Whilst  malice  in  its  common  acceptation, 
means  ill  will  toward  some  person,  in  its 
legal  sense  it  is  defined  to  be  a  wrongful 
act  done  intentionally,  without  legal  justi- 
fication or  excuse;  and,  in  ordinary  actions 
for  slander  or  libel,  malice  in  law  is  suffi- 
cient, and  it  is  to  be  inferred  from  the  pub- 
lication of  the  slanderous  matter  without 
such  justification  or  excuse.  In  most  in- 
stances where  an  injury  is  committed 
against  the  person  or  property  of  another, 
the  actual  intention  of  the  author  of  the 
mischief  is  immaterial.  The  law  considers 
everyone  whose  neglect,  carelessness,  and 
want  of  due  regard  for  the  rights  of  others 
occasions  injury  to  them  equally  culpable, 
and  bound  to  make  reparation  to  the  extent 
of  such  injury,  as  one  who  wilfully  does  the 
mischief."  In  Oildersleeve  v.  Overstolz,  90 
Mo.  App.,  loc,  cit.  532,  the  St.  Louis  court  of 
appeals,  per  Goode,  J.,  said:  '*Thi8  was  un- 
doubtedly a  case  which  warranted,  and  even 
called  for,  an  award  of  punitive  damages. 
The  appellant's  conduct  was  lawless,  high- 
handed, oppressive,  and  in  utter  disregard 
of  respondent's  rights.'^  And  the  same  re- 
mark applies  with  even  greater  appropriate- 
ness to  the  facts  in  judgment  here. 

The  defendant  asked,  and  the  court  gave, 
an  instruction  predicated  upon  the  defend- 
ant's theory  of  the  case, — that  the  conduct- 
or accidentally  kicked  the  plaintiff  while 
trying  to  eject  another  boy  from  the  car 
who  was  stealing  a  ride.  The  jury  therefore 
had  the  two  theories  before  them, — one,  that 
it  was  accidental;  and  the  other,  that  it 
was  intentional.  They  found  the  fact  to  be 
as  the  plaintiff  claimed.  They  believed  that 
the  injury  was  intentionally  inflicted.  If 
the  plaintiff's  version  is  true,  the  act  was 
wanton,  wilful,  intentional,  brutal,  crim- 
inal, and  deserved  severe  punishment.  If 
the  conductor  honestly  believed  that  the 
plaintiff  was  trying  to  steal  a  ride,  and  in- 
tended to  kick  him  off  of  a  moving  car,  the 
act  was  wanton^  wilful,  in  utter  disregard 
of  the  rights  of  the  plaintiff,  inhuman,  and 
without  legal  justification  or  excuse.  Tlie 
law  permits  a  common  carrier  to  eject  tres- 
passers from  its  trains,  but  common  hu- 
manity revolts  at  the  idea  of  kicking  even 
a  trespasser  from  a  moving  train.  And  for 
a  grown  man  to  undertake  to  kick  a  boy  of 
thirteen  years  off  of  a  moving  car,  even 
though  he  be  a  trespasser,  is  not  only  unlaw- 
ful, but  it  is  inhuman,  cowardly,  and  con- 
temptible. It  is,  of  course,  hard  that  a  mus- 
ter should  have  to  pay  for  such  wrongs  of 
such  brutes,  but  it  would  be  harder  still  for 
the  public  to  luive  to  suffer  such   wrongs 
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without  having  adequate  redress.    Tlie  mas- 
ter makes  it  possible  for  such  things  to  hap- 
pen by  putting  such  servants  in  a  position 
where  they  can  do  such  wrongs.     The  law 
protects  the  master  in  all  his  rights,  but  it 
likewise  affords  redress  for  wrongs  of  the 
jnaster  done  by  his  servants  to  the  public. 
The  plaintiff  in  this  case  was  a  passenger, 
and  not  a  trespasser.    His  youth  called  for 
greater  protection  from  the  carrier  than  if 
he  had  been  old  enough  and  strong  enough 
to  take  care  of  himself.     If  he  had  been  a 
man,  it  could  not  be  doubted  that  the  con- 
ductor would  not  have  kicked  him  inten- 
tionally  or  accidentally.     The   conduct  of 
the  conductor,  in  any.  view  of  the  case,  was 
inexcusable  and  unlawful.    It  was  a  proper 
«aBe   for  exemplary  damages,  and  the   iu- 
atruction  given  properly  declared  the  law. 
The  actual   physical   injury  was  not  very 
considerable,  although  the  blow  was  in  a 
Tery  vital  part  of  the  body,  and  it  is  most 
fortunate  that  the  injury  was  no  greater. 
The  defendant  contends  that,  if  it  was  a 
criminal    prosecution,    the    maximum    fine 
could  not  exceed  $100,  and,  upon  this  predi- 
•cate,  argues  that  the  damages  assessed  are 
excessive.  But  this  is  not  a  safe  criterion  to 
go  by.  A  comparison  of  the  fines  allowed  in 
criminal  cases  with*  the  amount  of  recov- 
ery   allowed  in   civil   cases   for  the    same 
wrong  shows  that  there  is  a  great  disparity. 
But  this  is  not  surprising,  for,  in  the  first 
place,  the  fine  is  the  punishment  which  the 
state   inflicts,   while  the   civil   recovery   is 
generally  allowed  as  a  compensation  to  the 
injured  party;  and,  in  the  next  place,  the 
law  allows  both  reniedies  to  be  resorted  to, 
and  neithcSr  is  a  bar  to  the  other.     If  the 
plaintiff  were  a  prominent  citizen,  the  re- 
•covery  would  not  be  esteemed  too  large  by 
anyone.     If  the   plaintiff  were  any  man's 
mother  or  wife  or  sister,  it  would   not   be 
-esteemed    too    high.       The    plaintiff    is    a 
•child.       Women    and  children  are  the    es- 
pecial   favorites  of  the    law,  as  they    are 
•of    all    right-thinking    men,    because    they 
are    generally    helpless    to    protect    them- 
selves.      Counsel    for    plaintiff    have    col- 
lated many  similar  cases  where  recoveries 
larger  than  the  verdict  in  this  case  were  up- 
held, and  where  the  injury  was  no  g^reater. 
Of  these  cases,  a  reference  to  the  following 
will   suffice:     In   Trauerman  ▼.   Lippinoott, 
30  Mo.  App.  478,  a  recovery  of  $50  actual 
and    $1,450    exemplary   damages    was    sus- 
tained.    In  Canfteld  v.  Chicago,  R.  I.  d  P. 
JR.   Co.   69  Mo.  App.   366;   a  judgment  for 
$2,000  was  sustained.    In  Ruth  v.  8t,  Louis 
Transit  Co,  98  Mo.  App.  1,  71  S.  W.  1055,  a 
recovery  of  $1,000  was  permitted.     In  Bir- 
mingham R,  d  Electric  Co,  v.  Baird,  130  Ala. 
334,  54  L.  R.  A.  752,  89  Am.  St.  Rep.  43, 
30  So.  456,  a  judgment  for  $2,500  was  af- 
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firmed.  In  Draper  v.  Baker,  61  Wis*  450, 
50  Am.  Rep.  143,  21  N.  W.  527,  a  verdict 
of  $1,200  was  allowed  to  stand.  In  Missouri 
P.  R,  Co,  y,  Martina,  2  Tex.  Civ.  App.  634, 
18  S.  W.  1066,  21  S.  W.  781,  a  verdict  for 
$2,000  was  upheld.  In  Ooddard  y.  Grand 
Trunk  R,  Co.  57  Me.  202,  2  Am.  Rep.  39, 
a  verdict  for  $4,850  was  affirmed,  althoagh 
there  was  no  physical  injury  inflicted.  In 
Chesapeake  R,  Co,  v.  Oshome,  97  Ky.  112, 
53  Am.  St.  Rep.  407,  30  S.  W.  21,  a  verdict 
of  $1,000  was  approved.  In  Louisville  d  A'. 
R,  Co,  v.  Garrett,  8  Lea,  438,  41  Am.  Rep. 
640,  a  verdict  for  $2,000  was  sustained.  In 
Illinois  C.  R,  Co,  ▼.  Latimer,  28  111.  App. 
552,  a  verdict  for  $2,000  was  upheld.  In 
Craker  v.  Chicago  d  N,  W,  R,  Co.  36  Wis. 
657,  17  Am.  Rep:  504,  a  verdict  for  $1,000 
actual  damages  was  approved  where  the 
train  conductor  kissed  the  lady  plaintiff  five 
times  on  her  lips. 

The  verdict  and  judgment  are  clearly  for 
the  right  party.  The  assault  was  unpro- 
voked and  most  reprehensible.  The  dam- 
ages are  not  so  great  as  to  manifest  mis- 
conduct or  partiality  of  the  juxy,  nor  to 
offend  against  a  judicial  sense  of  justaos 
and  right. 

The  judgment,  therefore,  is  affirmed. 

All*  concur. 


STATE  of  Missouri,  Respt. 

V. 

Julius  LEHMAN,  Appt, 
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t.    An  applteatlon  for  eliaiive  of  Tcnae 

for  trial  of  a  criminal  cause  because  <rf  loctl 
prejudice  comes  too  late  after  the  case  bu 
been  called  and  the  securing  of  the  Jary  li 
in  progress,  under  a  statute  requiring  rea- 
sonable previous  notice  of  such  an  applica- 
tion to  be  given. 

8.  Several  members  of  m  mviilelpal 
levislatlve  body,  who  join  In  making  a 
corrupt  agreement  to  vote  for  a  measure 
which  is  to  come  before  them,  in  consideration 
of  a  promise  to  place  a  sum  of  m(»ey  at  tbetr 
disposal,  may  be  joined  in  one  indictment  for 
britiery. 

8.  A  Joint  Indictment  against  tbe  mem- 
bers of  a  mnnldpnl  assemblsr  for  enter- 
ing Into  a  corrupt  agreement  to  support  a 
measure  which  is  to  come  before  them,  in 
consideration  of  a  promise  to  place  money  at 
their  dlripoeal,  is  not  bad  because  one  of  tbe 
accused  Is  merely  a  de  facto  officer. 

4.  Tbe  llndlnv  of  a  consplraey  la  not 
neceaanry  to  admit,  upon  trial  of  officers 
charged  with  having  made  a  corrupt  agree- 
ment to  sell  th^ir  votes,  statements  by  some 

NOTB. — As  to  acceptance  of  bribe  by  public 
officer,  see  also,  in  this  series,  State  v.  Potit, 
5  L.  R.  A.  814,  and  note,  and  Tlonaker  v. 
Board  of  Kducation,  32  U  &.  A.  413. 
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in  the  presence  of  the  others  concerning  the 
consammatlon  of  the  agreement. 

4^  ]«o  transcript  of  tbe  proeeedlnors  in 
on^  division  of  a  court  need  be  eertl- 
fled  to  anotber  division  npon  the  trans- 
i«r  ot  a  criminal  cause  from  one  to  the  other 
for  trial  because  of  alleged  prejudice  on  the 
part  of  the  Judge  presiding  in  the  former  dl- 
Tision,  where  the  same  clerk  ia  the  custo- 
dian of  the  proceedings  hi  both  divisions. 

^  Tke  unestion  of  tke  legTAlity  or  ille- 
gality of  the  proposed  ordinanee 
need  not  be  considered  in  determining  the 
gailt  of  a  member  of  a  municipal  assembly 
who  Is  alleged  to  have  agreed  to  sell  his 
Tote  to  secure  Its  passage. 

7.  That  one  of  sereral  members  of  a 
nanaicipal  assembly  Jointly  indieted 
tor  entering  into  a  corrupt  agreement  to  sell 
their  votes  upcm  a  measure  to  come  before 
them  is  not  gniltyi  does  not  require  the  ac- 
quittal of  others  who  are  guilty. 

(June  14,  1904.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  St.  Louia  City 
•convicting  him   of  accepting  bribes.      Af- 

Statement  by  Fox,  J.: 

The  trial  and  conviction  In  this  cause 
were  bftsed  upon  the  first  count  of  the  in- 
'dictment.  It  is  as  follows:  "The  grand  ju- 
rors of  the  state  of  Missouri  within  and  for 
the  body  of  the  city  of  St.  Louis,  now  here 
in  court  duly  impaneled,  sworn,  and  charged, 
upon  their  oaths  present:  That  on  or  about 
the  28th  day  of  November,  in  the  year  1809, 
the  city  of  St.  Louis  was  a  municipal  corpo- 
ration in  the  state  of  Missouri  aforesaid, 
and  that  the  legislative  power  <^  the  said 
•city  of  St.  Louis  was  by  law  vested  in  a 
council  and  a  house  of  delegates,  styled  the 
"Municipal  Assembly  of  St.  Louis,'  the  mem- 
bers whereof  were  elected  by  the  citizens  of 
said  dty,  and  that  before  any  measure  and 
propoaition  could  become  a  law  and  ordi- 
nance of  said  city  it  was  necessary  and 
requisite  that  the  same  should  be  duly 
passed  and  enacted  by  a  majority  vote  of 
the  members  of  said  council  and  house  of 
del^^tes,  respectively,  and  approved  by  the 
mayor  of  said  city;  that  at  the  said  city  of 
St.  Louis,  and  on  or  about  the  said  28th 
day  of  •  November,  in  the  year  1800,  Ed- 
mund Bersch,  Otto  Schumacher,  John  A. 
SlieridaJi,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles 
A.  Gutke,  Louis  Decker,  T.  £d  Albright, 
John  Helms,  Julius  Lehman,  Charles  F. 
Kelly,  Jerry  J.  Uannigan,  William  M.  Tam- 
blyn,  and  Henry  A.  Faulkner  were  then  and 
there  public  officers  of  the  said  city  of  St. 
Louis,  to  wit,  members  of  the  said  house  of 
delegates  and  of  the  said  municipal  assem- 
bly of  St.  Louis,  duly  elected  and  qualified, 
60  L.  B.  A. 


and  were  then  and  there  acting  in  the  official 
capacity  and  character  of  members  of  said 
house  of  delegates  and  of  the  said  municipal 
assembly;  that  there  was  then  and  there 
pending  and  undetermined  before  the  said 
municipal  assembly,  for  the  consideration, 
opinion,  judgment,  and  decision  of  the  mem- 
bers thereof  in  the  said  house  of  delegates, 
and  before  the  said  Edmund  Bersch,  Otto 
Schumacher,  John  A.  Sheridan,  Charles  J. 
Denny,  Adolph  Madera,  John  H.  Schnettler, 
Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  in  their  said  official  capacity 
and  character  as  members  of  said  house  of 
delegates  and  of  said  munidpiJ  assembly 
of  St.  Louis,  a  certain  measure,  matter, 
cause,  and  proceeding  in  the  nature  of  a 
proposed  ordinance  of  the  said  city  of  St. 
Louis,  designated  and  known  as  'council  bill 
No.  44,'  wherein  and  whereby  it  was  pro- 
posed that  the  city  of  St.  Louis  (by  ordi- 
nance duly  passed  and  enacted  by  the  said 
municipal  assembly,  and  approved  by  the 
mayor  of  said  city)  should  authorize  and  di- 
rect the  board  of  public  improvements  of 
said  city  of  St.  Louis  to  light  certain  des- 
ignated streets,  avenues,  sidewalks,  alleys, 
wharves,  and  public  grounds  and  squares  of 
the  said  city  of  St.  Louis  after  the  Ist  day 
of  January,  1000,  and  should  designate  the 
fund  out  of  which  the  cost  thereof  should  be 
paid;  that  it  then  and  there  became  and 
was  the  public  and  official  duty  of  the  said 
Edmund  Bersch,  Otto  Schumadier,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles 
A.  Gutke,  Louis  Decker,  T.  Ed  Albright, 
John  Helms,  Julius  Lehman,  Charles  F. 
Kelly,  Jerry  J.  Hannigan,  William  M.  Tamb- 
lyn, and  Henry  A.  Faulkner,  as  members 
of  said  house  of  delegates,  in  their  official 
character  and  capacity  as  aforesaid,  to  give 
their  vote,  opinion,  judgment,  and  decision 
upon  the  said  measure,  matter,  cause,  and 
proceeding,  and  for  or  against  the  said  pro- 
posed ordinance,  without  partiality  or  fa- 
vor; that  they,  the  said  Edmund  Bersch, 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  well  knowing  the  premises,  but 
unlawfully  and  corruptly  devising,  contriv- 
ing, scheming,  and  intending  to  prostitute, 
betray,  and  abuse  their  trust,  and  to  violate 
their  duty  as  aforesaid  as  members  of  the 
said  house  of  delegates  and  of  the  said  mu- 
nicipal assembly,  did,  at  the  said  city  of  St. 
Louis,  and  on  or  about  the  said  28th  day  of 
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November,  in  the  year  1899,  unlawfully, 
corruptly,  and  feloniously,  directly  and  in- 
directly, solicit,  propose,  procure,  accept, 
and  receive  a  certain  promise  and  under- 
.  taking  to  make  a  certain  gift,  consideration, 
gratuity,  and  reward  to  them,  the  said  Ed- 
mund Bersch,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  l^nny,  Adolph  Ma- 
dera, John  H.  Schnettler,  Emil  Hartman, 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Charles 
F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner,  under  an 
agreement  that  their  vote,  opinion,  judg- 
ment, and  decision  (as  public  officers  as 
aforesaid  and  as  members  of  the  said  house 
of  delegates  and  said  municipal  assembly) 
should  be  given  for  and  in  favor  of  the  pas- 
sage and  enactment  of  the  said  measure, 
matter,  cause,  and  proceeding,  and  for  and 
in  favor  of  the  passage  and  enactment  of  the 
^(aid  proposed  ordinance  of  the  said  city  of 
St.  Louis  then  and  there  pending  and 
brought  before  the  said  house  of  delegates, 
and  before  them,  the  said  Edmund  Bersch, 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  in  their  said  official  capacity 
and  character  as  members  of  the  said  house 
of  delegates  as  aforesaid,  and  under  an 
agreement  that  they,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheri- 
dan, Charles  J.  Denny,  Adolph  Madera,  John 
H.  Schnettler,  Emil  Hartman,  Charles  A. 
Gutke,  Louis  Decker,  T.  Ed  Albright,  John 
Helms,  Julius  Lehman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan.  William  M.  Tamblyn, 
and  Henry  A.  Faulkner,  would  and  should 
perform  their  said  public  and  official  duty 
in  the  premises  without  partiality  and  fa- 
vor, and  othenvise  than  according  to  law; 
and  that  they,  the  said  Edmund  Bersch, 
Okto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman.  Charles  A.  Gutke, 
Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Julius  Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  did  then  and  there  unlawfully, 
corruptly,  and  feloniously  solicit,  propose, 
procure,  make,  and  enter  into  a  certain  cor- 
rupt bargain,  agreement,  and  covenant  with 
one  Edward  Butier,  by  and  under  w^hich 
.said  corrupt  bargain,  agreement,  and  cove- 
nant a  large  sum  of  money,  to  wit,  the  sum 
of  $47,500  lawful  money  of  the  United 
States,  was  by  the  said  Edward  Butler 
placed  in  the  hands  of  the  said  Charles  F. 
Kelly,  wlio  was  then  and  there  a  member  of 
the  house  of  delegates  and  of  the  said  mu- 
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nicipal  assembly,  duly  elected  and  qualified, 
the  said  Charles  F.  Kelly  having  been  there- 
tofore selected,  designated,  and  appointed  by 
the  said  Edmund  Bersch,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H.  Schnettler,  Emil  Hartman. 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Jerry 
J.  Hannigan,  William  M.  Tamblyn,  and 
Henry  A.  Faulkner  as  their  agent  and  rep- 
resentative to  confer  with,  arrange  with, 
and  receive  from  the  said  Edward  Butler 
the  said  sum  of  $47,500,  upon  the  expretv< 
promise,  undertaking,  agreement,  and  un- 
derstanding by  and  between  the  said  Ed- 
ward Butler  and  the  said  Edmund  Bersch. 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke,  Louis 
Dedcer,  T.  Ed  Albright,  John  Helms,  Juliu» 
Tubman,  Charles  F.  Kelly,  Jerry  J.  Hanni- 
gan, William  M.  Tamblyn,  and  Henij 
A.  Faulkner,  in  pursuance  of  the  corrupt 
bargain,  agreement,  and  covenant  aforesaid 
that  the  said  money  was  a  bribe  to  the  said 
Edmund  Bersch,  Otto  Sdiumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Ma- 
dera, John  H.  Schnettler,  Emil  Hartman. 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Charles 
F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner,  as  public- 
officers  as  aforesaid  and  in  their  official  ca- 
pacity and  character  as  aforesaid,  that  they, 
the  said  Edmund  Bersch,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H.  Schnettler,  Emil  Hart- 
man, Charles  A.  Gutke,  Louis  Decker,  T.  Ed 
Albright,  John  Helms,  Julius  Lehman, 
Charles  F.  Kelly,  Jerry  J.  Hannigan,  Wil- 
liam M.  Tamblyn,  and  Henry  A.  Faulkner, 
as  members  of  the  house  of  del^fates  and  in 
their  said  official  capacity  and  character, 
should  and  would  give  their  vote,  opinion, 
judgment,  and  decision  for  and  in  favor  of 
the  said  measure,  matter,  cause,  and 
proceeding  and  for  and  in  favor  of 
the  passage  and  enactment  of  the  said  pro- 
posed ordinance,  when  cbe  same  might  and 
should  be  brought  before  the  said  house  of 
delegates  and  before  them,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheridan, 
Charles  J.  Denny,  Adolph  Madera,  Jphn  H. 
Schnettler,  Emil  Hartman,  Charles  A. 
Gutke,  Louis  Decker,  T.  Ed  Albright,  John 
Helms,  Charles  F.  Kelly,  Jerry  J.  Hanni- 
gan, William  M.  Tamhlyn,  and  Heniy  A. 
Faulkner,  in  their  said  official  capacity  and 
character  as  aforesaid,  and  upon  the  ex- 
press promise,  undertaking,  agreement,  and 
understanding  that,  in  the  event  the  said 
proposed  ordinance  should  be  passed  and 
enacted  by  the  said  municipal  assembly,  that 
is  to  say,  by  the  said  council  and  said  house 
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of  delegates,  respectively,  the  said  sum  of 
$47^00  should  be  wholly  delivered  and  paid 
oTer  to  them,  the  said  Edmund  Berseh,  Otto 
Schumacher,  John  A.  Sheridan,  Charles  J. 
Denny,  Adolph  Madera,  John  H.  Schnettler, 
Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner  as  a  gratuity,  reward,  and  bribe 
to  them  for  their  votes  as  members  of  said 
house  of  delegates  for  and  in  favor  of  the 
passage  and  enactment  of  said  proposed  or- 
dinance,— contrary  to  the  form  of  the  stat-- 
ute  in  suidi  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

The  record  in  this  cause  discloses:  That 
this  indictment  was  presented  by  the  grand 
jurors  in  the  circuit  court  of  the  city  of 
St.  Louis.  It  was  assigned  to  division  No. 
8  of  that  court  for  final  disposition.  Upon 
application,  defendant  Julius  Lehman,  with 
some  of  the  other  defendants,  filed  their  ap- 
plication for  a  change  of  venue  on  the 
ground  of  the  prejudice  of  the  judge  pre- 
siding in  division  Xo.  8  of  said  court.  Up- 
on such  application,  the  cause,  as  to  the  de- 
fendants in  such  application,  was  trans- 
ferred to  division  No.  9  of  said  circuit  court 
of  the  city  of  St.  Louis.  In  division  No.  9, 
on  July  13,  1903,  upon  application  of  de- 
fendants herein,  a  severance  was  granted 
and  the  trial  proceeded.  Pending  the  ex- 
amination of  some  of  the  jurors  upon  their 
voir  dire,  defendant  caused  to  be  served  up- 
on the  circuit  attorney  notice  that  on  the 
14th  of  July  he  would  apply  for  the  re- 
moval of  the  cause  to  the  circuit  court  of 
some  county  in  the  state,  on  account  of  the 
minds  of  the  inhabitants  of  the  city  of  St. 
I/>ui9  being  so  prejudiced  against  the  de- 
fendant that  a  fair  trial  could  not  be  had  in 
said  city.  On  the  14th  of  July,  1903,  this 
application  was  presented  to  the  court,  and 
was  denied,  for  the  reason  that  the  appli- 
cation came  t6o  late;  and  the  court  refused 
to  hear  any  evidence  upon  it,  to  which  ac- 
tion of  the  court  exceptions  were  duly  pre- 
served. Following  the  denial  of  this  appli- 
cation the  jury  was  impaneled,  and  at  the 
dose  of  the  testimony  the  court  instructed 
the  jury  as  follows: 

"By  the  indictment  filed  in  this  case  on 
the  4th  of  October,  1902,  Edmund  Berseh, 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Julius  Lehman,  Charles  A.  Gutke, 
Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Emil  Hartman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner  are  jointly  charged  with  the 
offense  of  bribery.  The  defendant  Julius 
I^hman  is  now  alone  on  trial  and  pleads 
not  guilty.  It  is  the  duty  of  the  court 
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to  instruct  you  on  the  questions  of  law 
arising  in  this  case,  and  it  is  your  duty  to 
receive  such  instructions  as  the  law  of  the 
case,  and  to  find  the  defendant  either  guilt}' 
or  not  guilty,  according  to  the  law  as  de- 
clared in  these  instructions  and  the  evidence 
as  you  have  received  it  under  the  direction 
of  the  court. 

"First.  You  are  instructed  that  under  the 
laws  of  the  state  of  Missouri  the  city  of  St. 
Louis  is  a  municipal  corporation,  and  was 
such  ut  the  date  mentioned  in  the  indict- 
ment, November  28,  1899,  and  at  the  dates 
mentioned  in  the  evidence;  that  the  legisla- 
tive power  of  the  city  of  St.  Louis  is,  and 
was  at  the  times  aforesaid,  vested  in  a 
council  and  a  house  of  delegates,  together 
styled  the  'MunicipaF  Assembly  of  St.  Louis,' 
the  members  whereof  are  and  were  elected 
by  the  citizens  of  said  city,  and  upon  «tec- 
tion  and  qualification  are  public  officers  of 
said  city ;  that  before  any  measure  or  propo- 
sition can,  or  could  at  the  times  aforemid, 
become  a  law  and  ordinance  of  said  city,  it 
is  and  was  necessary  and  requisite  that  the 
same  should  be  duly  passed  and  enacted  by 
a  majority  vote  of  the  members  of  said  coun- 
cil and  house  of  delegates,  respectively,  and 
approved  by  the  mayor  of  said  city;  that 
in  the  event  a  measure  or  proposed  ordi- 
nance should  be  introduced  in  that  branch 
of  the  municipal  assembly  known  as  the 
'council,'  and  by  that  branch  passed  and 
enacted,  the  same  would  be  certified  to  and 
delivered  to  the  house  of  delegates,  for 
the  consideration  and  vote  of  the  said 
house  of  delegates;  that  the  right  of 
the  said  city  of  St.  Louis  to  au- 
thorize and  direct  the  board  of  public  im- 
provements of  said  city  of  St.  Louis  to 
light  certain  designated  streets,  avenues, 
sidewalks,  alleys,  whar\'es,  public  grounds, 
and  squares  of  the  city  of  St.  Louis  after 
the  Ist  day  of  January,  1900,  and  desig- 
nate the  fund  out  of  which  the  cost  thereof 
should  be  paid,  could  be  exercised  only  by 
ordinance  passed  and  signed  or  approved  as 
above  stated. 

**Secc«id.  If,  upon  consideration  of  all  the 
evidence,  vou  believe  and  find  bevond  a  rea- 
sonable  doubt,  from  the  evidence  in  the  case, 
that  on  or  about  the  28th  day  of  November, 
1899,  the  defendants  Julius  Lehman  and  the 
said  Mmund  Berseh,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H.  Schnettler,  Charles  A. 
Gutke,  Louis  Decker,  T.  Ed  Albright,  John 
Helms,  Emil  Hartman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn, 
and  Henry  A.  Faulkner  were  members  of 
said  house  of  delegates ;  that  there  was  then 
and  there  pending  and  imdetermined  before 
said  municipal  assembly,  and  brought  before 
said  municipal  as'jembly  for  the  considera- 
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tion,  opinion,  judgment,  and  votes  of  the 
members  thereof,  a  certain  ordinance  known 
and  styled  as  'council  bill  44,'  wherein  and 
whereby  it  was  proposed  that  said  city  of 
St.  Louis  (by  said  ordinance  duly  passed 
and  enacted  by  the  said  municipal  assembly 
and  approved  by  the  mayor  of  said  city) 
should  authorize  and  direct  the  board  of 
public  improvements  of  said  city  of  St. 
Louis  to  light  certain  designated  streets, 
avenues,  sidewalks,  alleys,  wharves,  public 
grounds,  and  squares  of  said  city  of  St. 
Louis  after  the  1st  day  of  January,  1900, 
and  should  designate  the  fund  out  of  which 
the  cost  thereof  should  be  paid;  that  the 
defendant  Julius  Lehman  and  said  other 
persons  hereinbefore  named  as  defendants 
in  the  indictment,  knowing  of  the  pendency 
of  said  council  bill  No.  44,  did  at  the  city 
of  St.  Louis,  on  or  about  the  28th  day  of 
November,  1899,  unlawfully,  corruptly,  and 
feloniously,  directly  and  indirectly,  solicit, 
propose,  procure,  accept,  and  receive  a  cer- 
tain pr(Hnise  and  undertaking  to  make  a  cer- 
tain gift,  consideration,  gratuity,  and  re- 
ward to  them,  the  said  defendant  Julius  Leh- 
man and  other  defendants  in  this  indict- 
ment hereinbefore  named,  under  an  agree- 
ment that  their  votes,  opinions,  judgments, 
and  decisions  as  public  officers  aforesaid, 
and  as  members  of  said  house  of  delegates 
and  said  municipal  assembly,  should  be  giv- 
en for  and  in  favor,  of  the  passage  and  en- 
actment of  the  measure  then  known  as 
'council  bill  No.  44'  aforesaid,  then  pending 
before  said  house  of  delegates  and  before 
said  defendants  in  their  said  official  capaci- 
ties and  characters  as  members  of  the  said 
house  of  delegates  and  of  the  municipal  as- 
sembly (if  you  find  from  the  evidence  that 
said  council  bill  was  so  pending  in  said 
house  of  delegates  at  said  time),  and  im- 
der  an  agreement  that  they,  said  defendant 
Julius  Lehman  and  other  defendants  in  said 
indictment  and  hereinbefore  named,  would 
and  should  perfoim  their  said  public  and 
official  duties  in  the  premises  with  par- 
tiality and  favor  and  otherwise  than  accord- 
ing to  law,  and  that  they,  said  defendant 
Julius  Lehman  and  other  defendants  in 
said  indictment  and  hereinbefore  named,  did 
then  and  there  unlawfully,  corruptly,  and 
feloniously  solicit,  propose,  procure,  and 
make  and  enter  into  a  certain  corrupt  bar- 
gain, agreement,  and  covenant  with  one  Ed- 
ward Butler,  by  and  under  which  said  cor- 
rupt bargain,  agreement,  and  covenant,  made 
by  this  defendant,  Julius  Lehman,  and  said 
other  defendants  in  said  indictment  and 
hereinbefore  named,  and  said  Edward  But- 
ler as  aforesaid  (if  you  believe  and  find 
from  the  evidence  that  said  corrupt  bar- 
gain, agreement,  and  covenant  was  made), 
a  large  sum  of  money,  to  wit  the  sum  of 
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$47,500  lawful  money  of  the  United  States, 
was  by  said  Edward  Butler  placed  in  the 
hands  of  Charles  F.  Kelly,  one  of  the  de- 
fendants in  said  indictment  and  hereinbe- 
fore named,  who  was  then  and  there  a  mem- 
ber of  said  house  of  delegates  and  said  mu- 
nicipal assembly;  and  you  find  the  said 
Charles  F.  Kelly  had  been  theretofore  se- 
lected, designated,  and  appointed,  by  said 
defendant  Junius  Lehman  and  the  said  other 
defendants  in  said  indictment  and  herein- 
before named,  as  their  agent  and  represent- 
ative to  confer  with,  arrange  with,  and  re- 
ceive from  the  said  Edward  Butler  the  said 
sum  of  $47,500,  upon  the  express  promise^ 
undertaking,  agreement,  and  understanding 
by  and  between  said  Edward  Butler  and 
said  defendant  Julius  Lehman  and  the  other 
defendants  in  said  indictment  and  herein- 
before named,  in  pursuance  of  the  corrupt 
bargain,  agreement,  and  covenant  aforesaid,. 
that  said  money  was  a  bribe  to  said  defend- 
ant Julius  Lehman  and  the  other  defendants 
in  said  indictment  and  hereinbefore  named 
as  public  officers  as  aforesaid,  and  in  their 
official  capacity  and  character  as  aforesaid, 
that  they,  the  said  defendant  Julius  Leh- 
man and  the  other  defendants  in  said  in- 
dictment and  hereinbefore  named,  as  mem- 
bers  of  the  house  of  delegates,  and  in  their 
said  official  capacity  and  character,  should 
and  would  give  their  votes,  opinions,  judg- 
ments, and  decisions  for  and  in  favor  of  said 
council  bill  44,  and  for  and  in  favor  of  the 
passage  of  and  enactment  of  said  council  bill 
44,  when  the  same  might  and  should  be 
brought  before  ^id  house  of  delegates  and 
before  them,  the  said  defendant  Julius  Leh- 
man and  the  other  defendajits  in  said  in- 
dictment and  hereinbefwe  named,  in  their 
official  capacity  and  character  as  aforesaid; 
and  upon  the  express  promise,  undertakings 
agreement,  and  understanding  that,  in  the 
event  said  defendant  Lehman  and  the  other 
defendants  in  said  indictment  and  herein- 
before named  should  vote  for  the  passage 
by  said  house  of  delegates  of  said  council 
bill  44,  said  sum  of  $47,500  should  be  wh(^- 
ly  paid  and  delivered  over  to  them,  said  de- 
fendant Julius  Lehman  and  the  other  de- 
fendants  in  said  indictment  and  herein- 
before named,  as  a  gratuity,  reward,  and 
bribe  to  them  for  their  votes  as  members  of 
said  house  of  delegates  for  and  in  favor  of 
the  passage  and  enactment  of  said  proposed 
ordinance  by  said  house  of  delegate8,----then 
you  will  find  this  defendant  Julius  Lehman 
guilty  of  the  oiTense  of  bribery  as  diaiged 
in  the  indictment,  and  assess  his  punishment 
at  imprisonment  in  the  penitentiary  for  a 
term  of  not  less  than  two  nor  more  than 
seven  years;  and  unless  you  so  find  the 
facts  to  be  you  will  acquit  the  defendant 
Lehman. 
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'^ird.  If  you  find  and  believe  from  the 
evidence  that  any  witnesBes  who  have  testi- 
fied on  the  part  of  the  state  in  this  pase 
were  oonoemed  in  and  participated  in  the 
commission  of  the  same  offense  (if  you  be- 
Here  and  find  f  r<»n  the  evidence  the  offense 
was  committed),  which  by  the  indictment 
is  charged  against  this  defendant  Julius 
Lehman  and  the  other  defendants  named*  in 
said  indictment  and  hereinbefore  named  in 
these  instructions,  then  such  witnesses  are 
to  be  considered  as  accomplices.  The  court 
instnicts  you  that  you  are  at  liberty  to 
convict  the  defendant  on  the  uncorroborat- 
ed testimony  of  an  accomplice  alcme,  if  you 
believe  the  statements  given  by  said  accom- 
plice in  his  testimony  are  true  in  fact  and 
sufficient  in  proof  to  establish  the  guilt  of 
the  defendant;  but  you  are  instructed  that 
the  testimony  of  an  accomplice  in  crime, 
when  not  corroborated  by  some  person  or 
persons  not  implicated  in  the  crime  as  to 
material  matters  to  the  issues, — that  is, 
matters  connecting  the  defendant  with  the 
oommission  of  the  crime  charged  against 
him  and  identifying  this  defendant  as  the 
perpetrator  thereof, — ought  to  be  received 
by  you  with  great  caution,  and  you  ought 
to  be  fully  satisfied  of  its  truth  before  you 
should  convict  the  defendant  on  such  testi- 
mony. 

"Fourth,  'f'elonioasly,'  as  used  in  this  in- 
dictment and  these  instructic«s,  means 
'wickedly  and  against  the  admonition  of  the 
law.'  'Corruptly,'  as  used  in  the  indictment 
and  these  instructions,  means  'wrongfully;' 
that  is,  it  means  the  doing  of  an  act  with 
the  intent  to  obtain  an  improper  advantage, 
inconsistent  with  official  duty  and  the  rights 
of  others. 

''Fifth.  The  second  count  in  the  indict- 
ment is  withdrawn  from  your  considera- 
tion and  you  will  only  consider  the  first 
count. 

"Sixth.  You  are  further  instructed  that 
the  indictment  contains  the  formal  state- 
ment of  the  charge,  but  it  is  not  to  be  taken 
as  any  evidence  of  defendant's  guilt.  The 
law  presumes  the  defendant  to  be  innocent, 
and  this  presumption  continues  until  it  has 
been  overcome  by  evidence  which  establishes 
his  guilt  to  your  satisfaction  and  beyond  a 
reasonable  doubt;  and  the  burden  of  prov- 
ing his  guilt  rests  with  the  state.  If, 
however,  this  presumption  has  been  over- 
come by  the  evidence,  and  the  guilt  of  the 
defendant  established  to  a  moral  certaintv 
and  beyond  a  reasonable  doubt,  your  duty  is 
to  convict.  If,  upon  consideration  of  all 
the  evidence,  you  have  a  reasonable  doubt  of 
the  defendant's  guilt,  you  should  acquit; 
but  a  doubt  to  authorize  an  acquittal  on 
that  ground,  ought  to  be  a  substantial  doubt 
touching  the  defendant's  guilty  and  not  a 
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mere  possibility  of  his  innocence.  You  are 
further  instructed  that  you  are  the  sol& 
judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  to  their- tes- 
timony. In  determining  such  credibility  and 
weight,  you  will  take  into  consideration  the- 
character  of  the  witness,  his  manner  on  the 
stand,  his  interest^  if  any,  in  the-*  result  of 
the  trial,  his  or  her  relation  to  or  feelings 
towards  the  defendant  or  any  of  the  state's 
witnesses,  the  probability  or  improbability 
of  his  statements,  as  well  as  all  the  facto 
and  circumstances  given  in  evidence.  In 
this  connection  you  are  further  instructed 
that,  if  you  believe  that  any  witness  has 
knowingly  sworn  falsely  to  any  material 
fact,  you  are  at  liberty  to  reject  all  or  any 
portion  of  such  witness's  testimony." 

The  cause  was  submitted  to  the  jury,  and 
they  returned  a  verdict  finding  the  defend- 
ant guilty  of  bribery  as  charged  in  the  in- 
dictment, and  assessed  his  punishment  at 
imprisonment  in  the  penitentiary  for  a  term 
of  seven  years.  It'  can  serve  no  useful  pur- 
pose to  set  out  in  detail  all  the  testimony 
upon  which  this  conviction  is  based.  It  will 
suffice  to  say  that  we  have  carefully  read 
the  testimony  as  disclosed  in  the  record^ 
and  find  that  the  state,  after  making  all 
formal  proof  preliminary  to  the  inquiry  in- 
to the  main  facts  constituting  the  offense 
charged,  introduced  Jno.  K.  Murrell,  Wm» 
M.  Tamblyn,  John  Helms,  and  E.  £.  Mur- 
rell, colleagues  of  the  defendant  Julius  Leh- 
man. They  detail  minutely  the  entire  trans- 
action relating  to  the  charge  ccmtained  in 
the  indictment,  and  it  is  sufficient,  in  order 
to  determine  the  legal  propositions,  to  say 
that  the  testimony  of  the  state  tended  U> 
prove  the  offense  charged  against  this  de- 
fendant in  this  indictment.  The  variance- 
in  the  proof  and  charge,  asserted  by  learned 
counsel  for  appellant,  will  be  given  due 
consideration  in  the  course  of  the  opinion. 
In  pursuance  of  the  verdict  as  herein  re- 
ferred to,  the  court  sentenced  the  defendant 
to  imprisonment  in  the  penitentiary.  From 
this  judgment  defendant  in  due  time  and 
form  prosecuted  his  appeal  to  this  court, 
and  the  record  is  now  before  us  for  re- 
view. 

Messrs.  C.  H.  Krum  aud  T.  J.  Bo  we  for 

appellant. 

Messrs.  Edward  C.  Crow,  Attorney  Gen- 
eral, and  Samnel  B.  JeJtriea,  for  respond- 
ent: 

An  application  for  a  change  of  venue  in 
a  criminal  case  comes  too  late  when  the  case 
is  called  for  trial,  no  previous  notice  hav- 
ing been  given  of  the  proposed  application^ 

l!itate  V.  Bums,  54  Mo.  274;  State  v.  Cai^ 
die,  174  Mo.  388,  74  S.  W.  621. 
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The  statute  providing  for  a  special  jury 
is  valid. 

King  v,  Peiry,  6  T.  R.  463. 

Under  the  common  law  a  common  juror 
must  possess  the  qualifications  of  a  free- 
holder. 

5  Bacon,  Abr.  348. 

Special*  jurors  have  been  defined  to  be 
more  tlian  ordinary  freeholders. 

3  Bl.  Com.  351 ;  2  Tidd,  Pr.  788. 

Mr.  Joseph  W.  Folk  also  for  respond- 
-ent* 

Fox,  J.,  delivered  the  opinion  of  the  court : 
The  record  before  us  upon  this  appeal  dis- 
closes numerous  complaints  of  error  com- 
mitted by  the  trial  court  in  the  disposition 
of  this  cause.  We  will  treat  the  assignments 
of  error  in  the  order  in  which  we  find  them 
in  the  brief  of  the  learned  counsel  for  ap- 
pellant, and  will  give  them  such  considera- 
tion as  the  importance  of  them  merits  and 
demands. 

First.  It  is  contended  that  the  trial  court 
committed  error  in  refusing  to  hear  testi- 
mony upon  the  application  of  defendant  for 
change  of  venue.  The  record  discloses  that 
the  trial  of  this  cause  had  begun,  and  the 
jurors  were  being  examined  as  to  their  quali- 
fications to  sit  in  the  trial  of  the  cause. 
The  court  denied  the  application  for  change 
•of  venue  on  the  ground  that  it  was  not  time- 
ly made.  There  was  no  error  in  the  action 
of  the  trial  court  denying  the  application 
and  refusing  to  hear  evidence  upon  it.  While 
$  2570,  Rev.  Stat.  1899,  which  specifically 
designates  the  procedure  in  applications  for 
changes  of  venue,  does  not  in  terms  pro- 
vide that  the  application  shall  be  made  be- 
fore the  cause  proceeds  to  trial,  that  it  must 
be  presented  before  that  time  is  clearly  con- 
templated by  the  terms  of  the  statute.  Rea- 
sonable previous  notice  of  such  application 
is  provided  for,  and  the  only  reasonable 
and  fair  deduction  to  be  made  from  that  pro- 
vision is  that  the  uotice  must  precede  the 
commencement  of  the  trial.  The  sufficiency 
or  reasonableness  of  the  notice  is  not  the 
question  involved.  Tliis  court,  if  the  condi- 
tions existed,  might  treat  a  few  moments' 
notice,  before  the  case  is  called  for  trial,  as 
being  reasonable,  and  the  action  of  the 
court,  when  a  proper  showing  is  made  un- 
der such  circumstances,  denying  the  appli- 
•cation,  might  constitute  error.  But  that  is 
not  this  case,  and  this  court  is  unwilling 
to  sanction  the  practice  of  extending  the 
right  to  parties  litigant  of  giving  notice 
and  presenting  an  application  of  this  char- 
acter after  the  trial  has  begun.  If  the 
right  can  be  maintained  after  the  announce- 
ment  is  made  and  jurors  are  being  selected 
to  try  the  caust»,  then,  upon  the  same  prin- 
•ciple,  it  would  exist  at  any  time  during 
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the  progress  of  the  trial  before  a  verdict 
was  returned.  While  courts,  in  the  admin- 
istnition  of  the  law,  should  carefully  pro- 
tect the  rights  of  every  citizen,  in  afford- 
ing a  fair  and  impartial  trial  before  an  un- 
biased jury,  in  the  application  of  rules  of 
practice  to  the  statute  providing  for  ap- 
plications for  changes  of  venue,  no  rule 
should  be  sanctioned  that  would  make  the 
statute  an  instrument  of  delay,  rather  than 
to  promote  fair  and  impartial  trials.  Unless 
there  is  some  definite  limit  fixed  as  to  the 
time  when  an  application  of  this  kind  may 
be  presented  and  considered  by  the  court, 
then  there  would  be  no  significance  attached 
to  the  commencement  of  a  trial;  for  during 
its  progress  an  application  for  a  change  of 
venue  might  be  injected  into  it,  and  result 
in  the  venue  of  the  cause  being  changed. 
Doubtless  it  was  considerations  of  that  char- 
acter that  induced  the  clear  announcement 
of  the  rule  in  State  v.  Bums,  54  Mo.  loc 
cit.  281.  Wagner,  J.,  speaking  for  the  court 
in  that  case,  said :  "It  was  not  a  reasonable 
notice  to  notify  the  circuit  attorney  of  the 
Intended  application  just  as  the  trial  had 
commenced,  and  this  court  has  decided  that 
an  application  for  a  change  of  venue  is 
properly  overruled  when  not  applied  for  un- 
til the  cause  is  called  for  trial;  no  previous 
notice  having  been  given  of  the  applica- 
tion." See  State  v.  Caudle,  174  Mo.  388, 
74  S.  W.  021;  State  v.  Blite,  171  Mo.  530, 
71  S.  W.  1027. 

Second.  Appellant  contends  that  the  in- 
dicianent  is  insufficient  to  support  this  con- 
viction. The  contention  upon  this  propo- 
sition is  thus  stated  by  counsel  for  appel- 
lant: "The  indictment  is  double,  because  it 
joins  in  one  count  nineteen  separate  and 
distinct  ofi'enses.  If  it  is  not  double,  it 
states  no  offense,  because  there  is  no  such 
offense  as  joint  bribery,  based  upon  a  com* 
bination  of  offioera  to  sell  their  votes."  It 
was  clearly  indicated  by  the  oral  argument, 
as  well  as  in  the  presentation  made  in  the 
briefs  by  counsel  for  both  the  respondent 
and  appellant,  that  this  contention  presents 
the  most  serious  and  important  proposition 
in  this  cause  for  solution.  We  fully  agree 
with  counsel  that  the  question  as  to  the  va- 
lidity of  the  indictment  overshadows  all 
others,  and  the  correct  answer  to  the  ques- 
tion involved  in  that  contention  settles  this 
case.  The  count  in  the  indictment  up<Mi 
which  this  conviction  was  had  is  predicated 
upon  the  firat  subdivision  of  §  2085.  Rev. 
Stat.  1899.  It  provides:  "Every  judge  or 
justice  of  any  court,  justice  of  the  peace, 
member  of  the  legislature,  or  officer  or  em- 
ployee thereof,  and  any  other  public  officer 
of  this  state,  or  of  any  county  or  city,  town 
or  township,  thereof,  who  shall,  directly  or 
indirectly,  accept  or  receive  any  gift,  con- 
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sideration,  gratuity,  or  reward,  or  any 
promiae  or  undertaking,  to  make  the  same: 
First,  under  any  agreement  that  his  vote, 
x>pinion,  judgment^  or  decision  shall  be  giv- 
en for  any  particular  person,  or  in  any  par- 
ticular manner,  or  upon  any  particular  side, 
or  more  favorable  to  one  side  than  the  other, 
in  any  question,  election,  matter,  cause,  or 
proceeding  which  may  be  pending  or  be 
brought  before  him  in  his  official  capacity, 
or  that  he  shall  neglect  or  omit  to  perform 
any  official  duty,  or  perform  the  same  with 
partiality  or  favor,  or  otherwise  than  ac- 
cording to  law.'' 

Hie  indictment  in  this  cause,  after  mak- 
ing the  formal  allegations  as  to  the  munici- 
pality, the  house  of  delegates,  and  the  elec- 
tion of  the  defendants  as  members  of  such 
house  of  delegates,  the  pendency  of  council 
"bill  No.  44,  and  the  nature  and  purpose  of 
said  bill,  charged:  'That  they,  the  said 
Edmund  Bersdi,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adplph  Ma- 
-dera,  John  H.  Schnettler,  Emil  Hartman, 
<:iiarles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Charles 
F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner,  did  then 
and  there  unlawfully,  corruptly,  and  felo- 
niously solicit,  propose,  procure,  make, 
and  enter  into  a  certain  corrupt  bar- 
gain, agreement,  and  covenant  with  one 
Eldward  Butler,  by  and  under  which 
said  corrupt  bargain,  agreement,  and 
<»venant-  a  large  sum  of  money,  to 
wit,  the  sum  of  $47,500,  lawful  money  of 
the  United  States,  was  by  the  said  Edward 
Butler  placed  in  the  hands  of  the  said 
CSiarles  F.  Kelly,  who  was  then  and  there 
a  member  of  the  house  of  delegates  and  of 
the  said  municipal  assembly,  duly  elected 
and  qualified,  the  said  Charles  F.  Kelly 
having  been  theretofore  selected,  designated, 
and  appointed  by  the  said  Edmund  Bersch, 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet^ 
tier,  Emil  Hartman,  Charles  A.  Gutke, 
Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Julius  Lehman,  Jerry  J.  Hannigan,  Wil- 
liam M.  Tamblyn,  and  Henry  A.  Faulkner, 
as  their  agent  and  representative  to  con- 
fer with,  arrange  with,  and  receive  from  the 
said  Edward  Butler  the  said  sum  of  $47,- 
<500,  upon  the  express  promise,  undertak- 
ing* agreement,  and  understanding  by  and 
between  the  said  Edward  Butler  and  the 
said  Edmund  Bersdi,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H.  Schnettler,  Eknil  Hartman, 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright,  John  Helms,  Julius  Lehman,  Charles 
F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner,  in  pursu- 
ance of  the  corrupt  bargain,  agreement,  and 
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covenant  aforesaid,  that  the  said  money  was 
a  bribe  to  the  said  Edmund  Bersch,  Otto 
Schumacher,  John  A.  Sheridan,  Charles  J. 
Denny,  Adolph  Madera,  John  H.  Schnettler, 
Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner  as  public  officers  as  aforesaid, 
and  in  their  official  capacity  and  character 
as  aforesaid,  that  they,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheridan, 
Charles  J.  Denny,  Adolph  Madera,  Jolm  H. 
Schnettler,  Emil  Hartman,  Charles  A. 
Gutke,  Louis  Deeker,  T.  Ed  Albright,  John 
Helms,  Julius  Lehman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn, 
and  Henry  A.  Faulkner,  as  members 
of  the  house  of  delegates,  and  in 
their  official  capacity  and  character 
should  and  would  give  their  vote,  opin- 
ion,  judgment,  and  decision  for  and  in 
favor  of  the  said  measure,  matter,  cause,  and 
proceeding,  and  for  and  in  favor  of  the  pas- 
sage and  enactment  of  the  said  proposed  or- 
dinance, whcfh  the  same  might  and  should 
be  brought  before  the  said  house  of  dele- 
gates, and  before  them,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheri- 
dan, Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles 
A.  Gutke,  Louis  Decker,  T.  Ed  Albright^ 
John  Helms,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  in  their  said  official  capacity 
and  character  as  aforesaid,  and  upon  the 
express  promise,  undertaking,  agreement, 
and  understanding  that,  in  the  event  the 
said  proposed  ordinance  should  be  passed 
and  enacted  by  the  said  municipal  assembly, 
— ^that  is  to  say,  by  the  said  council  and 
house  of  delegates,  respectively, — ^the  said 
sum  of  $47,500  should  be  wholly  delivered 
and  paid  over  to  them,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheri- 
dan, Charles  J.  Denny,  Adolph  Madera,  John 
H.  Schnettler,  Emil  Hartman,  Charles  A. 
Gutke,  Louis  Decker,  T.  Ed  Albright,  John 
Helms,  Julius  Lehman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn, 
and  Henry  A.  Faulkner  as  a  gratuity,  re- 
ward, and  bribe  to  them  for  their  votes  as 
members  of  said  house  of  delegates  for  and 
in  favor  of  the  passage  and  enactment  of 
said  proposed  ordinance." 

It  will  be  observed  that  the  first  coimt  of 
the  indictment,  upon  which  defendant  was 
convicted,  does  not  proceed  upon  the  theory 
that  the  defendants  voted  for  the  passage  of 
the  ordinance  pending  before  the  municipal 
assembly,  and  in  consideration  of  such  vote 
each  one  received  his  part  of  the  fund;  but 
the  offense  charged  is  the  making  of  the 
corrupt  agreement  that  they  would  vote  in 
32 
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favor  of  the  pending  measure,  and  this  ques- 
tion is  narrowed  down  to  this  proposition; 
that  is  to  say,  these  defendants,  all  members 
of  the  same  department  of  the  city  govern- 
ment, the  duties  resting  upon  each  being 
identical,  if  they  jointly  make  a  corrupt 
agreement  to  vote  for  a  measure  pending, 
or  that  may  be  brought  before  them,  must 
the  state  charge  them  separately  by  indict- 
ment or  information  with  making  such 
agreement,  or  may  they  be  charged  jointly 
with  the  commission  of  that  act?  It  may 
be  that  the  joint  corrupt  agreement  may  re- 
sult in  the  commission  of  separate  and  dis- 
tinct offenses  by  all  those  who  paiticipated 
in  the  making  of  it;  but  the  acts  which 
resulted  in  the  commission  of  the  distinct 
offenses  were  joint,  and  the  proof  of  the 
guilt  of  one  who  participated  in  the  making 
of  such  agreement  would  necessarily  prove 
the  guilt  of  the  others  who  were  parties  to 
it.  In  other  words,  their  crimes  may  be  dis- 
tinct; but  their  acts,  which  resulted  in  the 
commission  of  the  crime,  are  joint.  We 
have  carefully  considered  all  the  authori- 
ties cited  by  counsel  for  appellant,  as  well 
as  respondent,  upon  the  proposition  now  be- 
ing discussed.  None  of  them  are  decisive 
of  the  question  involved,  and  at  last  we 
must  find  the  solution  of  this  legal  propo- 
sition in  the  fair  and  reasonable  applica- 
tion of  the  principles  of  criminal  pleading. 
The  object  of  all  pleading,  whether  civil 
or  criminal,  should  be  to  simplify  the  issues, 
and  to  present  them  concisely  to  all  pasties 
who  may  have  an  interest  in  the  subject- 
matter.  The  defendants  in  the  indictment 
which  is  challenged  were  all  members  of 
the  house  of  delegates,  one  branch  of  the 
municipal  assembly  of  the  city  of  St.  Louis. 
The  offense  with  which  they  are  charged  is 
that  of  bribery,  as  defined  in  the  1st  sub- 
division of  §  2085,  Rev.  Stat.  1899.  The 
essence  of  the  offense  charged  is  that  de- 
fendants jointly  made  and  entered  into  a 
corrupt  agreement  to  vote  for  a  measure 
then  pending  before  the  municipal  assembly. 
All  of  the  defendants  are  equally  interested 
in  this  charge,  for  it  is  alleged  that  they 
jointly  made  the  corrupt  agreement,  and 
by  the  commission  of  such  act  they  are 
charged  with  being  guilty  of  bribery.  Is 
there  any  legal,  valid,  or  practical  reason 
why  such  issue  as  is  presented  in  the  in- 
dictment should  not  be  presented  to  all  of 
them  in  one  count  and  in  one  indictment? 
If  their  guilt  dct)ends  upon  the  proof  of  a 
corrupt  agreement  in  which  all  participated, 
and  the  proof  of  ithe  guilt  of  one  necessarily 
involved  the  proof  as  to  the  others  who 
were  parties  to^the  agreement,  then  we  are 
unable  to  see  how  the  purposes  and  ob- 
jects of  good  pleading  pould  be  2>btained  by 
requiring  the  issue,  in  which  all  are  equal- 
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ly  interested,  to  be  presented  to  each  in- 
dividual by  a  separate  and  distinct  indict- 
ment or  information  against  each  person 
so  interested.  While  it  may  be  said  that 
each  member  of  the  house  of  delegates 
charged  with  this  offense  in  contemplation, 
of  law  made  the  corrupt  agreement,  yet  such 
distinct  agreement,  so  contemplated,  results 
from  the  joint  act  of  all  the  defendants  in 
making  the  joint  corrupt  agreement.  It 
was  one  transaction;  the  same  subject-mat- 
ter, the  same  purposes  were  designed  to  be 
accomplished ;  the  performance  of  the  same 
functions  rested  upon  all  alike;  and  we  are 
of  the  opinion  that  it  is  in  harmony  ^th 
the  objects  and  purposes  of  good  pleadings 
as  w^ell  as  the  spirit  of  the  statute,  to  pre- 
sent the  issue  made  by  this  charge  to  all 
who  are  interested  by  j<Hning  them  in  one 
indictment. 

The  principle  upon  which  this  conclusion, 
is  reached  finds  support  both  by  the  text- 
writers  and  adjudicated  cases.  In  2  Hawk. 
P.  G.  chap.  25,  §  89,  the  rule  as  to  pleading 
in  criminal  cases  is  thus  stated:  ''It  seems 
certain  .  .  .  that,  notwithstanding  the^ 
offense  of  several  persons  cannot  but  in  all 
cases  be  several,  because  the  offense  of  one 
man  cannot  be  the  offense  of  another,  but 
everyone  must  answer  severally  for  his  own 
crime,  yet  if  it  wholly  arise  from  any  such 
joint  act  which  in  itself  is  criminal,  with- 
out any  regard  to  any  puticular  personal 
default  of  the  defendant,  .  .  •  the  in- 
dictment .  .  .  may  either  charge  the  de- 
fendant jointly  or  severally."  The  rule 
is  thus  stated  by  Shaw,  Ch.  J.,  in  Com,  v. 
Elwell:  "The  general  rule  is,  as  laid  down 
in  1  Starkie,  Grim.  PI.  chap.  2,  and  other 
works  of  good  authority,  that  where  the 
same  evidence,  as  to  the  act  which  consti- 
tutes the  crime,  applies  to  two  or  more,  they 
may  be  jointly  indicted.  See  Hammond. 
Parties,  252;  2  Hawk.  P.  G.  chap.  25,  I 
89.  Nor  is  it  an  objection  that  the  fact,, 
proved  against  two  or  more,  constitutes  a 
distinct  species  of  legal  and  technical  of- 
fense." 2  Met.,  loo  oiU  191,  35  Am.  Dec. 
398.  Bishop  in  his  New  Griminal  Proce- 
dure, vol.  1,  §§  474,  475,  says,  quoting  from 
Lord  Hale:  "'It  seems  that  to  warrant 
such  a  joinder  in  the  same  indictment,  the 
offenses  must  be  of  the  same  nature,  and 
such  as  will  admit  of  the  same  plea  and  the 
same  judgment.'  Distinguishing  felony 
from  misdemeanor,  he  adds:  'It  does  not 
appear  to  have  been  allowable  to  join 
charges  of  different  felonies  against  dif- 
ferent persons  in  the  same  indictment,  im- 
less  such  felonies  arose  out  of  the  same 
transaction.'  .  .  .  While  we  have  oases 
recognizing  this  form  of  the  indictment  as 
adequate  in  law,  it  is  not  encouraged,  and  is 
little  used.    Nor  is  it  certain  that  it  would 
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be  tolerated  in  all  our  states.  The  court, 
in  its  discretion,  may  quash  such  an  indict- 
ment." The  rule  is  clearly  announced,  and 
authorities  cited,  in  State  y.  Winstandley, 
151  Ind.  316,  51  N.  E.  92:  "  *The  general 
rule  as  to  the  joinder  of  defendants,  as  laid 
down  in  works  of  good  authority,'  it  was 
said  in  Elliott  v.  State,  26  Ala.  78,  'is  that 
where  the  same  evidence  as  to  the  act  which 
constitutes  the  crime  applies  to  two  or 
more,  they  may  be  jointly  indicted.'  And 
in  Volmer  v.  State,  34  Ark.  487,  the  court 
said:  *The  rule  is  well  setUed  that  several 
may  be  jointly  indicted  for  offenses  aris- 
ing wholly  out  of  the  same  joint  act  or 
omission.'  In  State  v.  Foroier,  65  N.  H.  42, 
17  Atl.  577,  it  was  said,  citing  1  Bishop, 
Crin>.  Proc.  f  407,  1  Wharton,  Grim.  Law, 
$  429,  and  Com.  v.  Sloan,  4  Gush.  52,  that, 
*if  more  persons  than  one  engage  in  the  do- 
ing of  a  criminal  thing  in  auph  a  way  as  to 
make  each  one  guilty  of  the  crime,  they  may 
be  indicted  jointly,  not  necessarily  in  sev- 
eral counts,  but  in  a  single  count.'"  In 
King  v.  Trafford,  (K.  B.)  1  Bam.  ft  Ad.,  loc, 
cit.  887,  the  rule  as  herein  announced  was 
applied.  The  indictment  in  that  case  was 
for  a  public  nuisance  against  several  de- 
fendants, all  of  whom  acted  separately;  but 
the  result  of  their  separate  acts  constituted 
the  offense.  Lord  Tenterden,  Ch.  J.,  deliv- 
ered the  judgment  of  the  court.  His  lord- 
ship says :  "By  this  verdict  it  appears  that 
the  several  defendants  whose  case  is  sub- 
mitted to  the  court  (some  having  been  ac- 
quitted) have  acted  separately  in  raising 
the  fenders  and  banks  of  their  respective 
lands;  but  the  grievance  complained  of  is 
the  result  and  effect  of  the  acts  of  all  joint- 
ly, and  therefore  there  is  no  objection  to  an 
indictment  including  all." 

We  might  call  to  our  aid  numeirous  other 
eases  in  support  of  the  principle  underlying 
the  conclusion  reached  upon  the  proposition 
now  being  discussed;  but  it  will  serve  no 
useful  purpose  to  do  so.  We  might  add  that 
our  statute  (Rev.  Stat.  1899,  §  2531)  must 
not  be  overlooked  in  the  determination  of 
this  challenge  as  to  the  validity  of  the  in- 
dictment. It  provides  substantially  that  no 
indictment  or  information  shall  be  deemed 
invalid  for  any  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the 
merits.  This  statute  is  very  broad,  and 
doubtless  contemplates  to  some  extent  the 
relaxation  of  the  strict  rules  applicable  to 
pleading  in  criminal  cases.  This  is  indi- 
cated by  the  application  of  this  statute  by 
this  court  to  an  indictment  involving  a 
proposition  similar  to  the  one  in  the  case 
at  bar.  In  Staie  v.  Edwards,  60  Mo.  490, 
two  persons  were  jointly  indicted  for  sell- 
ing •  liquor  without  license.  The  evidence 
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upon  the  trial  was  that  each  of  the  defend- 
ants was  guilty  of  an  entirely  separate  and 
distinct  offense.  Sherwood,  J.,  in  discussing 
the  question  involved  in  that  case,  as  to 
the  joining  of  the  two  defendants  in  the 
same  indictment,  makes  the  clear  applica- 
tion of  our  statute.  He  says:  "In  Eng- 
land, the  practice  has  prevailed — subject,, 
however,  to  the  discretionary  power  of  the 
court  to  direct  the  indictment  to  be  quashed 
— ^to  indict  a  number  of  persons  for  several 
offenses  of  the  same  nature;  but  there  it 
must  be  laid  separaliter,  or  otherwise  the 
indictment  thus  framed  will  be  quashed.  The 
word  separaliter  is  held  to  make  an  in- 
dictment drawn  in  this  manner  tantamount 
to  'several  indictments'  {King  y.  Kingston, 
8  East,  41 ) ;  and  by  this  method  is  obviated 
an  objection  like  the  one  we  have  been 
considering  to  the  present  indictment.  And^ 
were  it  not  for  the  latitudinous  provisions 
of  our  statute  in  reference  to  practice  in 
criminal  cases  (2  Wagner's  Stat.  p.  1090,  | 
27),  we  should  hold  that  objection  a  fatal 
one,  and  that  the  conviction  herein  oould 
nqt  be  upheld.  But,  as  the  evidence  clearly 
shows  that  the  defendants  were  each  guilty 
of  an  act  or  acts,  which  would  well  have 
warranted  their  separate  indictment  and 
conviction,  it  is  not  seen  that  there  is  any 
such  'defect  or  imperfection'  in  conducting 
the  prosecution  against  them  as  has  tended 
'to  the  pre'judice  of  the  substantial  rights 
of  the  defendant  upon  the  merits.'"  The 
general  rule  must  be  conceded  that  where 
the  offenses  of  several  defendants  are  sep- 
arate and  distinct,  and  arise  out  of  separate 
and  distinct  agreements  or  transactions, 
they  should  not  be  joined  jn  the  same  in- 
dictment; but  that  is  not  this  case.  Tli3 
defendants  here  are  not  charged  with  cor- 
ruptly voting  for  the  measure  pending  be- 
fore the  municipal  assembly.  They  are 
charged  jointly  with  making  a  corrupt 
agreement  to  vote.  That  agreement  is  the 
essence  of  the  offense.  When  .it  was  con- 
summated, the  offense  was  complete;  and  it 
was  immaterial  whether  they  voted  or  not, 
or  whether  the  measure  was  adopted  or  de- 
feated. It  is  charged  that  they  acted  joint- 
ly in  making  the  corrupt  agreement.  This 
simply  means  that  each  of  them  made  it; 
and,  if  their  joint  act  results  in  the  com- 
mission of  a  separate  and  distinct  offense 
by  each  of  them,  we  are  unable  to  discover 
any  prejudice  to  their  substantial  rights, 
by  jointly  charging  them  in  the  same  in- 
dictment, as  was  done  in  this  case. 

Numerous  cases  are  cited 'by  learned  coun- 
sel for  appellant  in  support  of  the  conten- 
tion that  this  indictment  is  invalid.  A  care- 
ful analysis  of  them  will  demonstrate  that 
they  are  not  in  conflict  with  the  conclu- 
sion herein  announced.       Lnited  States  v. 
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Kazin8ki,  2  Spra^e,  7,  Fed.  Cas.  No.  15,- 
508,  wa«  a  charge  of  violating  what  is 
commonly  known  as  the  "neutrality  act.*' 
It  will  be  noted  that  the  section  creating 
the  offenses  is  subdivided.  It  in  substance 
prohibits,  first,  any  person  from  enlisting 
as  a  soldier  in  the  service  of  any  foreign 
prince,  etc.;  secondly,  makes  it  an  offense 
to  hire  or  retain  another  person  to  so  enlist. 
The  court  held,  and  we  think  properly  bo, 
that  the  offense  created  by  the  person's  act 
of  enlisting  was  several,  and  for  that  offense 
the  indictments  must  be  separate.  The  act 
mincing  .the  offense  was  a  personal  one.  No 
one  could  do  the  act  or  participate  in  it, 
except  the  person  enlisting;  but,  to  illus- 
trate, suppose  the  statute  had  prohibited 
the  making  of  an  ^^een|ent.to  onli^t,  and 
that  all  of  the  defendants  had  jointly  made 
such  agreement,  could  it  then  be  held  that 
they  could  not  be  joined?  We  think  not. 
In  the  former,  the  evidence  that  one  of  the 
defendants  enlisted  would  not  establish  the 
fact  that  his  codefendants  enlisted;  but  in 
the  latter,  evidence  of  a  joint  agreement  to 
enlist  would  be  the  same  as  to  all  of  those 
•  participating  in  it,  and  equally  establish 
their  guilt.  State  v.  Hail,  97  N.  C.  474, 
1  S.  £.  G83,  is  distinguished  from  the  case 
at  bar  from  the  fact  that  the  defendants 
were  members  of  different  branches  of  the 
municipal  government.  In  one  ooimt  the 
defendants  were  charged  as  a  board  of 
'*audit  and  finance  committee;"  in  another 
count,  the  mayor  and  aldermen  were  charged 
with  neglect  of  duty.  The  indictment  in 
that  case  was  properly  held  insufficient.  In 
MoOehee  v.  StatCy  58  Ala.  360,  it  will  be  ob- 
served that  the  qourt  simply  announces  the 
general  rule  that  two  offenders  should  not 
be  joined  in  the  same  indictment  for  sep- 
arate and  distinct  offenses;  but  it  is  clearly 
indicated  in  that  case  tl^at  the  court  was 
treating  of  offenses  committed  at  differ- 
ent times,  and  where  it  would  be  neces- 
sary to  offer  proof  of  two  or  more  indepen- 
dent transactions.  In  Com.  v.  Miller^  2 
Pars.  Sel.  Eq.  Cas.  480,  the  charge  was 
against  the  judges,  inspectors,  and  clerks  of 
an  election.  It  was  held  that  they  could  not 
all  be  joined  in  one  indictment,  for  the  rea- 
son that  the  offenses  were  different,  and  the 
duties  of  each  distinct  and  separate.  The 
court  said:  "The  rule  of  law  seems  to  be 
this:  Where  the  offense  arises  wholly  from 
any  joint  act,  which  in  itself  is  criminal 
without  regard  to  any  particular  personal 
defendant,  the  indictment  may  charge  the 
defendants  either  jointly  or  severally;  but 
where  the  offense  charged  doth  not  wholly 
arise  from  the  joint  act  of  all  the  defend- 
ants, but  from  such  act  joined  with  some 
personal  and  particular  defect  or  omission 
of  each  defendant,  without  which  it  would 
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be  no  offense,  the  indictment  must  charge 
them  severally,  and  not  jointly."  The  dia- 
tinctioD  is  made  clear  between  that  case 
and  the  one  at  bar.  In  the  one,  the  officers 
were  different,  the  functions  to  be  per- 
formed were  separate  and  distinct,  and  the 
proof  applicable  to  one  was  not  appli- 
cable to  the  other.  In  the  case  before  us  the 
officers  are  the  same,  all  members  of  the 
house  of  delegates,  with  the  same  duties 
resting  upon  them,  the  act  which  resulted  in 
the  commission  of  the  offense  is  charged  to 
be  the  joint  act  of  all,  and  the  proof  of  the 
guilt  of  one  is  the  proof  of  the  guilt  of 
all  others  who  participated  in  the  making  of 
the  corrupt  agreement.  State  v.  Wainright, 
60  Ark.  280,  29  S.  W.  981,  was  a  case  in 
which  three  persons  were  joined  in  an  in- 
dictment, for  failure  to  work  the  road  in 
person  or  by  substitute,  or  pay  the  amount 
of  money  provided  by  law  in  lieu  of  labor. 
It  was  correctly  held  that  the  joinder  was 
improper.  It  is  apparent  that  these  offenses 
were  entirely  separate  and  distinct,  and  the 
proof  that  one  failed  to  work  or  pay  the 
money  in  lieu  thereof  would  not  establish 
the  guilt  of  the  other.  Hence  the  distine- 
tion  from  the  case  before  us.  The  recent 
case  of  State  v.  Ames  (Minn.)  98  N.  W. 
190,  furnishes  no  support  for  the  contention 
of  appellant.  It  is  simply  held  by  one  mem- 
ber of  the  court  that  the  receipt  from  the 
different  persons  by  an  officer  of  money  as  a 
bribe  cons^tutes  but  one  offense.  Two  mem- 
bers of  the  court  hold  the  reverse,  that  the 
receipt  of  such  money  from  each  individual 
would  constitute  a  separate  offense;  bnt 
they  indicate  that,  if  there  was  a  joint  un- 
derstanding or  agreement  as  to  the  money  to 
be  paid,  it  would  constitute  but  one  offense. 
This  case  in  no  wise  militates  against  the 
conclusion  announced  herein.  We  have  given 
careful  consideration  to  all  the  authorities 
cited  by  appellant  in  support  of  the  conten- 
tion now  being  discussed,  and  deem  it  un- 
necessary to  further  extend  our  review  of 
them. 

It  is  earnestly  arg^ied  that  ''it  is  a  legal 
and  a  physical  impossibility  for  sixteen 
members  of  a  legislative  body  to  give  their 
joint  votes  for  or  against  any  bill  that  they 
may  be  required  to  vote  upon.  Each  one 
must  give  his  separate  vote,  and  each  one 
must  have  accepted  the  reward  for  his  sepa- 
rate vote."  Tliis  argument  suggests  a  clear 
misconception  of  the  charge  in  the  first 
count  of  the  indictment,  upon  which  this 
conviction  is  based.  We  must  keep  in  view 
the  statute  defining  bribery  of  a  public  offi- 
cial. While  the  statute  does  not  undertake 
to  create  any  grades  of  the  offense,  it  does 
designate  the  different  acts,  when  done  by 
a  public  ofTicial,  that  constitute  the  offense 
of   bribery:     First.  The   acceptance    or   re- 
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oeipt  by  a  public  officer  of  any  gift,  consid- 
eration, gratuity,  or  reward,  or  tbe  accept- 
ance or  receipt  of  any  promise  or  undertak- 
ing to  make  such  gift,  gratuity,  or  reward, 
in  pursuance  of  an  agreement  to  vote  in  a 
particular  manner  upon  a  measure  which  is 
pending  or  may  be  brought  before  him  in 
his  offieiAl  capacity,  is  bribery.  Second.  If 
the  officer  accepts  or  receives  the  bribe,  in 
consideration  that  he  has  given  his  vote  in 
a  particular  manner  upon  the  measure  be- 
fore him,  it  is  bribery.  The  charge  in  the 
indictment  upon  which  defendant  was  con- 
victed was  not  for  having  accepted  or  re- 
ceived the  ccmsideration  upon  an  agreement 
to  vote  in  favor  of  the  pending  measure,  nor 
is  it  a  charge  for  receiving  any  gratuity  in 
consideration  of  having  given  his  vote  in  a 
particular  manner;  but  the  offense  charged 
in  the  indictment  is  clearly  under  the  provi- 
sion for  having  accepted  or  received  the 
promise  or  undertaking  to  make  the  gift 
of  ^7,500,  in  pursuance  of  an  agreement  to 
vote  for  the  pending  measure.  This  statute 
is  a  denouncement  of  bribery  in  all  its 
forma,  and  under  the  charge  in  the  indict- 
ment, we  repeat,  it  is'  immaterial  whether 
the  agreement  was  carried  out  by  the  parties 
or  not.  The  offense  was  complete  upon  the 
acceptance  of  the  promise  of  the  gift  in 
pursuance  of  the  corrupt  agreement  to  vote 
in  favor  of  the  measure  pending  before  the 
municipal  assembly.  If  two  or  more  public 
officials,  burdened  with  the  performance  of 
the  same  functions,  jointly  enter  into  a  cor- 
rupt agreement,  in  consideraticm  of  a  prom- 
ise of  a  gift  of  money,  to  vote  in  favor  of  a 
measure  pending,  or  that  may  be  pending, 
before  them  in  their  official  capacity,  we 
see  no  valid  objection  in  joining  them  in 
one  indictment. 

Complaint  is  made  by  appellant  in  respect 
to  the  order  for  special  venire  and  the  man- 
ner of  its  execution;  also  challenging  the 
constitutionality  of  §  6566,  Rev.  Stat.  1890. 
No  authorities  are  cited,  nor  is  the  proposi- 
tion discussed.  However,  we  have  examined 
the  disclosures  of  the  record  before  us  on 
this  question,  and  it  is  sufficient  to  say  that 
we  find  no  such  error  in  the  ordgr  or  in  the 
manner  of  its  execution  as  would  warrant 
the  reversal  of  this  case.  Statutes  providing 
for  summoning  jurors  have  so  frequently 
been  in  judgment  before  this  court,  and  so 
uniformly  held  to  be  merely  directory,  that 
we  deem  it  unnecessary  to  pursue  that  sub- 
ject further.  It  is  only  necessary  to  add 
that  we  are  of  the  opinion  that  §6566,  Rev. 
Stat.  1899,  is  not  violative  of  any  of  the 
provisions  of  the  Constitution,  either  state 
or  Federal. 

It  is  unnecessary  in  this  cause  to  deter- 
mine whether.  Slieridan  was  a  de  jure  or  de 
fdcio   officer.    Because    the   defendants    are 
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charged  jointly  with  entering  into  the  cor- 
rupt agreement,  by  no  means  can  it  be  in- 
sisted that,  unless  all  of  them  are  shown  to 
have  participated  in  it,  it  must  result  in  the 
acquittal  of  all  of  them.  This  indictment 
simply  charges  that  the  defendants  jointly 
entered  into  a  corrupt  bargain,  and  while  it 
may  be  said  that  to  show  that  defendant  en- 
tered into  a  single,  separate,  and  distinct 
agreement  at  a  different  time  to  the  one 
charged  would  constitute  a  variance,  yet  it 
is  not  incumbent  upon  the  state,  to  warrant 
the  conviction  of  defendant,  to  show  that 
each  and  every  defendsmt  charged  partici- 
pated in  the  agreement,  and  the  failure  to  so 
prove  would  not  constitute  a  variance.  It 
is  quite  common  in  pleading  to  charge  sev- 
eral persons  with  doing  an  act,  and  upon  the 
trial  it  is  disclosed  that  some  of  them  did 
not  participate  in  the  commission  of  it. 
Had  these  defendants  all  been  placed  upon 
trial  at  CHie  time,  it  would  have  been  the 
duty  of  the  court  to  have  instructed  the  jury 
thlit  imder  the  evidence  they  might  convict 
one  or  more  of  the  defendants  and  acquit  the 
others,  accordingly  as  their  guilt  or  inno- 
cence is  made  to  appear  from  the  evidence. 
The  defendants  in  this  cause  who  partici- 
pated in  the  corrupt  bargain  and  agreement 
should  be  convicted,  and  those  who  did  not 
should  be  acquitted.  We  are  unwilling  to 
sanction  the  contention  of  appellant  that, 
in  order  to  convict  any  of  them  under  the 
indictment,  it  is  necessary  to  show  that  they 
were  all  parties  to  the  agreement. 

It  is  next  urged  that  the  court  erred  in 
failing  to  instruct  the  jury  that,  before  they 
would  be  authorized  in  considering  the  acts 
and  declarations  of  Murrell,  they  must  first 
show  that  there  was  a  conspiracy  between 
Murrell  and  the  other  defendants.  The  ques- 
tion of  conspiracy,  under  the  evidence  as  dis- 
closed by  the  record,  is  not  involved  in  this 
case.  It  was  simply  a  question  as  to  who 
was  present  and  participated  in  the  making 
of  the  agreement.  The  declarations  of  all 
the  parties  present  at  the  time  the  transac- 
tion was  being  discussed  are  competent,  and 
any  statement  by  one  of  the  parties,  in  the 
presence  of  the  other,  concerning  the  agree- 
ment is  admissible ;  and,  in  order  to  warrant 
the  jury  in  considering  such  statements,  it 
is  not  necessary  to  find  that  there  was  a  con- 
spiracy. The  material  declarations  of  Mur- 
rell, so  far  as  this  case  is  concerned,  were 
made  in  the  presence  of  defendant,  and  there 
was  no  error  committed  by  the  court  by  rea- 
son of  its  failure  to  instruct  on  the  subject 
of  conspiracy.  If  the  jury  believed  the  tes- 
timony of  Murrell  and  the  other  witnesses, 
it  was  ample  to  support  the  verdict,  and  by 
no  means,  from  the  record  before  us,  was  it 
necessary  for  the  jury  to  find  that  there  was 
a  conspiriicy. 


501 


Missouri  Supreme  Ck>URT. 


JCNS, 


It  is  next  earnestly  nrged  that  the  record 
in  this  cause  is  in  a  state  of  inextricable 
confusion,  so  much  so  that  division  No.  0 
did  not  acquire  jurisdiction  of  the  cause, 
and  it  was  error  for  the  court,  in  the  con- 
dition of  the  record,  to  proceed  with  the 
trial.    This  cause  was  assigned  to  and  pend- 
ing in  division  No.  8  of  the  circuit  court  of 
the  city  of  St.  Louis.    Upon  application  of 
the  defendant  for  a  change  of  venue  on  the 
l^ound  of  prejudice  of  the  judge  presiding 
in  said  division,  in  pursuance  of  the  provi- 
sions of  §  38,  p.  2541,  Rev.  Stat.  1899,  the 
cause  was  transferred  to  division  No.  9  of 
said  court.    It  is  claimed  that  there  should 
have  been  a  transcript  of  the  proceedings  in 
division  No.  8  duly  and  regularly  certified 
to  division  No.  9  of  said  court,  in  order  to 
confer  jurisdiction.    We  are  unable  to  give 
our  consent  to  this  claim.    Divisions  No.  8 
and  9  are  a  part  of  the  same  court.  There  is 
but  one  clerk  for  both  divisions,  who  is  the 
custodian  of  all   the  proceedings   pending, 
and  the  statute  does  not  contemplate,  in 
cases  transferred  from  one  division  to  an- 
other, that  there  shall  be  a  certified  tran- 
script of  the  proceedings.     That  would  be 
nothing  more  nor  less  than  the  clerk  certi- 
fying a  transcript  to  be  deposited  with  him- 
self.   The  result  of  such  action  would  sim- 
ply be  the  landing  of  a  cause  in  the  custody 
of  the  same  officer  from  whc»n  the  transcript 
emanated.     It  is  unlike  causes  where  the 
venue   is   changed   fr(»n   one   court   to   an- 
other.    In  those  cases  the  record  must  be 
duly  authenticated  by  the  proper  officer  to 
confer  jurisdiction.     In  this  case  the  venue 
is  not  changed.    The  cause  is  tried  in  the 
same  court  in  which  it  originated.  It  is  sim- 
ply transferred  for  trial,  under  the  provi- 
sions of  the  statute,  from  one  division  to 
the  other  of  said  court;  and  the  said  cause 
was  legally  pending  for  trial  in  division  No. 
9  by  the  force  and  effect  of  the  order  trans- 
ferring it  from  division  No.  8.    Division  No. 
9  had  before  it,  in  the  (Mstody  of  its  proper 
officer,  the  indictment  and  other  file  papers 
in  the  cause,  and  nothing  more  was  required 
to  warrant  the  court  in  proceeding  with  the 
trial.    See  case  by  this  court  of  Ooddard  v. 
Delaney  (Mo.)  80  S.  W.  886. 

This  brings  us  to  the  only  remaining  ques- 
tion in  this  cause ;  that  is,  as  to  the  correct- 
ness of  instructions  No.  1  and  2.  It  is  said 
by  appellant  that  No.  1  disregards  and  is  in 
conflict  with  §  27,  art.  6,  of  the  charter 
of  the  city  of  St.  Louis.  Ck>unsel  do  not 
point  out  in  what  respect  the  conflict  exists. 
If  the  suggestion  of  conflict  means  that  the 
court  failed  to  require  the  jury  to  find  that 
the  ordinance  was  prepared  and  submitted 
by  the  board  of  public  improvements,  with 
an  estimate  of  the  cost  of  the  public  work 
to  be  done  indorsed  thereon  by  the  president 
06  L.  R.  A. 


of  the  board,  as  provided  by  §  27  of  the  char- 
ter, then  we  say,  in  answer  to  the  8u^|e8- 
tion,  that  it  was  not  necessary  for  the  court 
to  submit  to  the  jury  the  question  aa  to  the 
legality  or  illegality  of  the  ordinance.  If 
the  ordinance  was  pending  before  the  mu- 
nicipal assembly,  and  the  defendant  wa.4 
bribed  to  vote  in  favor  of  it,  or  accepted  a 
promise  of  a  bribe  to  vote  for  it,  then  it  be- 
came immaterial  whether  the  ordinance 
was  valid  or  invalid.  It  is  not  necessary,  in 
order  to  constitute  bribery,  that  the  vote 
of  the  public  official  bribed  should  be  on  a 
measure  that  could  be  enforced.  The  crucial 
test  may  thus  be  stated:  '*l8  a  matter  pend- 
ing before  the  officer  in  his  official  capacity, 
or  one  that  may  be  brought  befqre  him  in 
such  capacity?"  It  is  not  a  question  as  to 
the  force  and  vitality  of  the  ordinance  pend- 
ing. It  was  a  subject  that  the  municipal  as- 
sembly had  the  right  to  legislate  upon.  The 
ordinance  was  pending  before  it.  Defendant 
was  a  member  of  that  assembly.  He  was 
not  only  authorized  to  vote  upon  it,  but  it 
was  his  duty  to  do  so;  and  any  corrupt 
agreement  or  promise,  which  had  for  its 
purpose  an  improper  influence  upon  his  ac- 
tion in  respect  to  said  measure,  has  all  the 
elements  of  bribery  under  the  statute,  and  it 
makes  no  difi'erence  whether  the  measure  is 
a  valid  one  or  not.  This  distinction  is  clear- 
ly drawn  in  State  v.  Ellia,  33  N.  J.  L.  102, 
97  Am.  Dec.  707;  State  y.  Butler,  178  Mo. 
272,  77  S.  W.  660. 

As  to  the  instruction  No.  2,  it  is  claimed 
that  Albright  was  included  in  the  instruc- 
tion, and  that  the  evidence  failed  to  prove 
that  he  wajs  a  party  to  the  corrupt  agree- 
ment alleged  in  the  indictment.  We  are  un- 
able to  see  how  the  rights  of  defendant  are 
prejudiced  by  the  instruction.  If  Albright 
was  not  a  party  to  the  agreement,  he  should, 
and  doubtless  will,  be  acquitted;  but  that 
furnishes  no  reason  why,  if  other  defendants 
were  parties  to  it,  that  they  should  also  go 
acquit.  The  reasons  herein  assigned,  in  dis- 
cussing the  contention  applicable  to  defend- 
ant Sheridan,  are  equally  applicable  to  the 
point  made  upon  this  instruction,  and  it  is 
unnecessary  ^to  further  discuss  it. 

We  have  thus  given  expression  to  our 
views  upon  the  legal  propositions  presented 
in  the  record  before  us.  The  defendant  was 
granted  a  separate  trial.  His  rights  were 
not  prejudiced  by  reason  of  the  uniting  the 
other  defendants  in  the  same  indictment. 
The  purpose  of  the  statute  in  providing  for 
a  severance  in  all  trials  for  felony,  when  re- 
quested by  any  defendant,  was  to  avoid  any 
injustice  which  might  result  by  a  joint  trial 
to  any  person  charged  jointly  with  others 
with  the  commission  of  crime;  and  the' wise 
prqvision  of  the  statute  only  emphasizes  the 
conclusions  herein  announced  that  defendant 
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lias  suffered  no  injustice  by  reason  of  being 
H;harged  jointly  with  others  in  the  commis- 
sion of  this  offense.  The  witnesses  were  be- 
fore the  jury.  If  their  testimony  was  be- 
lieved by  them,  the  verdict  is  fully  support- 
ed. Some  of  the  witnesses  were  accomplices. 
That  fact  was  fully  developed  before  the 
jury,  and  it  was  specially  their  province  to 
•determine  their  credibility  and  the  weight 


to  be  attached  to  thefr  testimony.  Tlie  court 
fully  and  fairly  instructed  the  jury  upon 
every  phrase  of  this  case  to  which  the  facts 
were  applicable. 

Finding  no  reversible  error  in  the  trial 
of  this  cause,  the  judgment  of  the  trial 
court  18  affirmed. 

All  concu]« 
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^Tlie  plaintiff  company  purehased  front 
the  llrna  of  S.  T.  Ueer  and  Herman 
Kolcoaky  Its  assets,  business,  and  good 
will.  In  the  act  of  sale  the  individual  mem- 
l)ers  of  the  firm  each  bonnd  himself  not  to 
engage  in  competitive  business  in  New  Or- 
leans during  a  certain  period.  After  the  sale 
Kokosky  was  taken  into  the  employ  of  the 
parcbasing  company,  but,  after  being  so  em- 
ployed, was  dlsefaarged.  He  thereupon  en- 
tered Into  competitive  bnsiness.  The  plain- 
tiff obtained  an  injunction  restraining  him 
from  continuing  to  do  so.  Defendant  in  in- 
junction moved  to  set  aside  the  injunction 
on  the  ground  that  the  obligation  on  his  part 
not  to  engage  in  business  was  conditioned 
upon  the  correlative  obligation  of  plaintiff  to 
employ  him  during  the  same  period,  and  that 
his  illegal  discharge  liberated  him,  fp«o  facto, 
from  bis  obligation.  Defendant  concededly 
carrying  on  a  competitive  business  in  viola- 
tion of  the  obligation  which  he  had  assumed, 
plaintiff  had  the  right  to  an  injunction,  and 
the  defepdant  had  not  the  legal  right  to 
tender,  for  the  purpose  of  having  the  injunc- 
tion dissolved.  Issues  as  to  whether  he  had 
1>een  properly  or  improperly  discharged,  and 
that  the  resulting  effect  would  be,  ip$o  facto, 
to  absolve  him  from  his  obligation  not  to  en- 
gage In  business.  Those  issues  would  have 
to  be  tendered  and  adjudicated  upon  in  other 
proceedings,  and  defendant's  rights  in  that 
respect  were  reserved. 

(June  20,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  favor  of  plaintiff  in  a  suit 
•hrought  to  enjoin  the  violation  of  a  contract 

•Headnote  by  Nicholls^  J. 


not  to  engage  in  business  in   competition 
with  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dart  A  Keman  for  appellant. 

Mr.  Charles  Rosen  for  appellee. 

Nlekolls,  J.,  delivered  the  bpinion  of  the 
court: 

The  plaintiff  alleged  that  by  act  executed 
on  November  26,  1002,  before  Charles  Rosen, 
notary,  it  purchased  from  the  firm  of  8.  T. 
Ik*er  and  Herman  Kokosky,  and  the  indi- 
vidual members  thereof,  the  business  of  said 
firm,  located  in  New  Orleans,  and  since  said 
date  had  operated  said  business  for  its  own 
account.  That,  as  one  of  the  considerations 
of  said  purchase,  said  Samuel  T.  Beer  and 
Herman  Kokosky,  and  each  of  them,  did  ex- 
pressly agree  that  they  would  not  within 
the  next  five  years  succeeding  the  date  of 
said  agreement  enter  into  or  carry  on  the 
business  of  purchasing,  selling,  or  manu- 
facturing drawing  materials  or  surveying 
instruments  in  this  city,  whether  in  their 
own  names,  or  for  the  account  of  anybody 
else,  directly  or  indirectly,  as  dealer  or  on 
commission,  or  as  manager,  proprietor, 
salesman,  or  otherwise,  without  the  written 
consent  of  the  said  Eugene  Dietzgen  Com- 
pany, nor  within  tlie  next  three  months  from 
the  said  date  engage  in  the  business  of  pho- 
tographic supplies  in  this  city,  directly  or 
indirectly,  in  any  of  the  capacities  aforesaid 
or  otherwise,  without  its  written  consent. 

That,  in  violation  of  his  said  agreement, 
and  without  the  consent  of  petitioner,  Ko- 
kosky was  then  engaged,  and  had  been  en- 
gaged since  the  4th  day  of  June,  1903,  in 
carrying  on  the  business  of  purchasing,  sell- 


Note. — ^As  to  effect  of  agreement  by  partner- 
ship, when  selling  its  business,  not  to  re-engage 
In  SDCh  business,  on  right  of  individual  partner 
to  engage  therein,  see,  in  this  series,  Steichen  v. 
Fehleisen,  61  L.  R.  A  412;  Love  v.  Btidham, 
03  L.  B.  A  897;  and  Raymond  v.  Yarringtou, 
•62  Ii.  B.  A.  962. 

For  cases  In  this  series  as  to  validity  of  con- 
-tract,  on  sale  or  lease  of  business,  not  to  re-en- 
gage therein,  see  Leslie  v.  Lorillard,  1  L.  R.  A. 
456,  and  cases  in  note;  National  Benefit  Co.  v. 
Union  Hospital  Co.  11  L.  R.  A.  437;  Gamewell 
'Fire  Alarm  Teleg.  Co.  v.  Crane,  22  L.  R.  A.  673, 
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and  note;  Oalcdale  Mfg.  Co.  v.  Garst,  23  L.  B. 

A.  689;  Cowan  v.  Fairbrother,  32  L.  B.  A. 
829;  Kramer  v.  Old,  34  L.  B.  A.  389;  Lufkln 
Buie  Co.  V.  Fringeli,  41  L.  B.  A.  185;  Anchor 
Electric  Co.  v.  Hawlcs,  41  L.  B.  A.  189;  Tren- 
ton Potteries  Co.  v.  Ollphant,  46  L.  B.  A.  255 ; 
Clark  V.  Needham.  51  L.  B.  A.  785 ;  Pohlman  v. 
Dawson,  54  L.  B.  A.  913;  Swigert  v.  Tilden, 
63  L.  B.  A.  608 :  Bancroft  v.  Union  Embossing 
Co.  64  L.  B.  A.  298 ;  Harding  v.  American  Glu- 
cose Co.  64  L.  B.  A.  738;  and  Keene  Syndicate 
V.  Wichita  Gas,  Electric  Light,  &  P.  Co.  67  U 

B.  A.  '"• 
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iog,  and  manufacturing  drawing  materials 
and  surveying  instruments  at  No.  157  Ba- 
ronoe  street  in  this  city,  as  vice  president 
and  manager,  director,  stockholder^  ami 
salesman  of  the  Technical  Supply  Company, 
Limited,  a  corporation  organized  tmder  this 
laws  of  this  state  by  act  on  the  4th  day  of 
June,  1903,  organized  for  the  express  pur- 
pose of  carrying  on  the  business  of  purchas 
ing,  selling,  and  manufacturing  drawing  ma- 
terials, surveying  instruments,  and  photo 
graphic  supplies,  and  had  since  June  4, 
1903,  actually  engcoged  in  carrying  on  said 
business  at  said  place  as  aforesaid.  Thai; 
the  nature  of  said  business  was  such  as  t<i 
be  in  great  measure  influenced  and  con- 
trolled by  considerations  of  friendship  and 
acquaintance,  and  other  personal  consider- 
ations, and  this  was  one  of  the  reasons  for 
which  petitioner  obtained  the  agreement  of 
Kokofiky  that  he  would  <not,  for  the  period 
mentioned,  in  this  city,  enter  into  said  busi- 
ness. That  Kokosky  had  advertised  in  the 
local  press  the  fact  of  his  entering  into  said 
business.  That  Kokosky,  in  the  further- 
ance of  his  said  business,  had  actively  solic- 
ited the  trade  and  patronage  of  petitioner's 
customers,  and  had  sought  and  was  seekin^^ 
to  divert  them  from  trading  as  heretofopj 
with  it  (petitioner),  and  had  in  some  casesi 
actually  diverted  some  of  its  customers  from 
trading  as  heretofore  with  it  to  trading  with 
him,  and  with  the  said  Technical  Supply 
Company,  Limited. 

That  the  said  breach  and  violation  of  his 
contract  and  agreement  by  Kokosky  waH 
causing  and  would  cause  it  (petitioner)  ir- 
reparable injury  and  damage,  by  diverting 
from  its  business  its  trade  and  custom.  That 
damages  for  said  breach  would  be  inade- 
quate compensation  to  it,  and  it  could  have 
no  adequate  relief,  except  by  the  issuance 
of  a  writ  of  injunction  restraining  and  en- 
joining said  Kokosky  from  doing  anything 
in  contravention  of  his  said  obligation. 
That,  if  Kokosky  was  permitted  to  continue 
in  the  commission  of  the  said  acts  com- 
plained of,  it  would  cause  damage  to  peti- 
tioner in  an  amount  exceeding  $2,000. 

In  view  of  the  premises,  it  prayed  that  a 
writ  of  injunction  issue,  directed  to  said 
Kokosky,  enjoining  and  prohibiting  hin^ 
from  entering  into,  carrying  on,  conducting, 
or  engaging  in,  without  the  written  consent 
of  petitioner,  for  the  period  of  five  years 
from  November  26,  1902,  the  business  of 
purchasing,  selling,  or  manufacturing  draw- 
ing materials  or  surveying  instruments  in 
this  city  as  vice  president,  manager,  direc- 
tor, stockholder,  or  salesman  of  the  Techni- 
cal Supply  Company,  Limited,  or  in  any 
other  capacity  whatsoever,  or  in  his  own 
name,  or  for  the  account  of  anybody  else, 
directly  or  indirectly,  as  dealer  or  on  com- 
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mission,  or  as  manager,  proprietor,  sales- 
man, or  otherwise,  and  from  in  any  wise  vio- 
lating his  said  contract  of  November  26^ 
1902,  with  it,  as  set  forth  in  act  passed  be- 
fore Charles  Rosen,  notary  public,  on  that 
date;  that  said  Herman  Kokosky  be  cited; 
and  that  there  be  judgment  in  favor  of  psti- 
tioner,  Eugene  Dietzgen  Company,  against 
defendant,  Herman  Kokosky,  perpetuating 
and  maintaining  said  writ  of  injunction; 
and  for  all  general  and  eqmtable  relief. 

The  defendant  appeared  and  filed  a  rule  to 
show  cause  why  the  injunction  should  not 
be  dissolved  on  the  following  grounds: 

"(1)  That  said  injunction  issued  with- 
out justification  or  warrant  in  law. 

''(2)  That  as  an  inducement  to  mover  to 
make  the  contract  declared  upon,  the  plain- 
tiff covenanted  to  employ  him  for  a  period 
longer  than  the  prohibitive  period  set  forth 
in  the  contract,  at  a  stipulated  salary,  and 
a  certain. interest  in  the  profits  of  plaintiff *a 
business  in  New  Orleans.  That  said  em- 
ployment contemplated  a  position  of  equal 
dignity  to  that  which  he  had  previously 
held  as  a  member  of  the  selling  firm,  and  he 
was  in  fact  to  be  the  representative  of  the 
plaintiff  in  New  Orleans.  That,  after  the 
exocution  of  the  contract  sued  on,  plaintiff 
carried  out  said  additional  agreement,  and 
employed  mover  up  to  June  1,  1003,  when» 
without  cause  or  provocation,  it  dismissed 
mover  from  its  employ.  That  it  would  be 
inequitable  to  enforce  the  obligation  of  the 
said  contract  sued  upon,  imder  these  cir- 
cumstances. 

'*(3)  Tnat,  to  the  knowledge  of  plaintiff, 
mover  received  no  advantage  ortpecuniary 
consideration  in  the  transaction  sued  on,, 
and,  but  for  the  covenant  of  employment 
and  interest  in  the  profits,  mover  would 
never  have  bound  himself  to  abstain  from 
engaging  in  business  in  the  same  line  in  the 
city  of  New  Orleans.  That  plaintiff  was 
guilty  of  fraud  and  bad  faith  in  deliberately 
violating  said  agreement. 

"(4)  That  mover  was  and  had  been  a 
citizen  of  Louisiana,  and  a  resident  of  New 
Orleans.  That  he  was  a  man  of  family,  and 
had  no  other  art,  trade,  or  profession  than 
the  skill  and  knowledge  of  the  trade  and 
business  referred  to  in  the  instrument  sued 
upon,  aiid  the  enforcement  of  the  prohibi- 
tion would  deprive  himself  and  family  of 
the  means  of  making  a  living  in  the  city  of 
New  Orleans  and  state  of  Louisiana,  where 
all  of  his  friends,  social  connections,  and 
family  were  situated,  and,  in  law,  under  the 
circumstances,  the  agreement  in  question 
was  immoral,  illegal,  and  void,  and  not 
binding  upon  mover." 

It  was  agreed  between  the  parties  that  as- 
the  prayer  of  plaintiff's  petition  was  only 
for  the  injunction,  and  the  rule  brought  up 
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the  entire  merits  of  the  case,  the  court,  in 
deciding  the  rule,  should  dispose  of  the  en- 
tire case,  and  render  one  judgment  to  cover 
the  rule  and  the  merits  of  the  case,  without 
further  pleading  or  further  evidence  on  the 
trial. 

The  district  court  rendered  judgment  dis- 
missing the  rule  taken  to  dissolve  the  in- 
junction, and  made  the  same  perpetual,  at 
the  costs  of  the  plaintiff  in  rule,  reserving 
to  him  any  and  all  rights  which  he  might 
otherwise  have  against  the  Eugene  Dietz- 
gen  Company.  In  its  judgment  it  adjudged 
and  decreed  that  the  ruling  made  hy  it  on 
the  trial  admitting  the  introduction  of  pa- 
rol evidence  be  recalled  and  set  aside,  and 
it  ordered  that  the  objection  offered  by  the 
plaintiff  in  the  suit  of  defendant  in  rule  to 
the  admission  of  parol  testimony  be  main- 
tained, and  that  such  testimony  be  exclud- 
ed. Plaintiff  in  the  rule  and  defendant  in 
the  suit  appealed. 

Plaintiff,  in  his  brief,  makes  the  follow- 
ing points  in  the  syllabus  of  his  brief: 

"  ( 1 )  A  contract  by  which  Aie  binds  him- 
self not  to  engage  in  a  competing  business 
in  a  particular  place  for  a  limited  period  is 
▼alid.  Wintss  v.  Vogi,  3  La.  Ann.  16 ;  Verges 
v.  Forshee,  9  La.  Ann.  294;  Bergamini  v. 
Bastion,  35  La.  Ann.  63,  48  Am.  Rep.  216; 
/Solomon  v.  Diefenthal,  46  La.  Ann.  900,  15 
So.  183;  Ooldman  v.  Goldman,  51  La.  Ann. 
772,  25  So.  555;  Meyer  v.  Lahau,  51  La. 
Ann,  1731,  26  So.  463;  Felix  v.  Weias,  No. 
3,174,  Court  of  Appeal;  2  Eddy,  Combina- 
tions, pp.  794,  812. 

*'(2)  Parol  evidence  is  not  admissible  to 
vary,  contradict,  or  add  to  the  stipulations 
of  a  written  contract,  complete  on  its  face, 
in  the  absence  of  fraud  or  error.  Rev.  Civ. 
Code,  arts.  2234,  2236,  2276;  Moore  v. 
Hampton,  3  La.  Ann.  195;  Gary  v.  Richard- 
son, 35  La.  Ann.  509;  Clark  v.  Farrar,  3 
Mart.  (La.)  252,  254,  255;  Hart  v.  Clark, 
5  Mai-t.  (La.)  614;  Hehert  v.  Dupaty,  42 
La.  Ann.  345,  7  So.  580;  D'Aquin  v.  Bar- 
hour,  4  La.  Ann.  441;  Oould  v.  Bridgers,  3 
Mart.  N.  S.  692;  Lyneh  v.  Burr,  7  Rob. 
(La.)  96;  Millard  v.  Smith,  25  La.  Ann. 
402;  Wade  v.  Percy,  24  La.  Ann.  173; 
Shreveport  v.  Le  Roeen,  18  La.  Ann.  577; 
Leaseps  ▼.  Wicke,  12  La.  Ann.  739;  Greenl. 
Ev.  276;  Ker  v.  Ker,  42  La,  Ann.  870,  8 
fco.  595;  2  Wharton,  Ev.  1014;  'Saumherg 
V.  Young,  44  N.  J.  L.  331,  43  Am.  Rep.  380; 
WeUs  V.  Rhodius,  87  Ind.  1,  44  Am.  Rep. 
747;  Tracy  v.  Union  Iron  Works  Co,  104 
Mo.  193,  16  S.  W.  203. 

"(3)  Parol  evidence  is  admissible  to  show 
a  condition  precedent  to  the  existence  of  a 
contract,  for  the  purpose  of  showing  there 
never  was  any  agreement  at  all,  but  not  to 
vary  or  add  to  a  written  agreement.  Ware 
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V.  Allen,  1'Z8  U.  S.  590,  595,  32  L.  ed.  563,. 
564,  9  Sup.  Ct.  Rep.  174;  Burke  v.  Dulaney, 
153  U.  S.  228,  38  L.  ed.  698,  14  Sup.  Ct« 
Rep.  816;  Pym  v.  Campbell,  6  El.  &  Bl.  370, 
373. 

''(4)  Oral  testimony  is  allowed  to  show 
a  true  and  sufficient  consideration  when  the 
one  stated  does  not  exist,  in  order  to  sup- 
port the  act  which  is  attacked;  but  it  is- 
'only  when  the  authentic  act  is  silent  on  the 
question  of  consideration,  vor  in  cases  in 
which  error,  fraud,  ambiguity,  or  some  oth- 
er cause  has  been  alleged,  or  in  which  third 
parties  are  the  movers,'  that  such  evidence- 
is  received.  Vial  v.  Moll,  37  La.  Ann.  205; 
Brotcn  v.  Brovcn,  30  La.  Ann.  969 ;  Chaffe  v.. 
Scheen,  34  La.  Ann.  689;  Dickson  v.  Ford, 
38  La.  Ann.  736;  Lamotte  v.  Lamotte,  48 
La.  Ann.  572,  19  So.  570;  Landry  v.  Lan- 
dry, 40  La.  Ann.  229,  3  So.  728;  Mossop  v. 
His  Creditors,  41  La.  Ann.  297,  6  So.  134; 
Delahigarre  v.  Second  Municipality,  3  La. 
Ann.  235;  Jackson  v.  Miller,  32  La.  Ann. 
434;  Wolf  V.  Wolf,  12  La.  Ann.  529;  Bailey 
V.  Chase,  18  La.  Ann.  732;  Campbell  v. 
Short,  35  La.  Ann.  447;  and  cases  cited  in 
Dickson  v.  Ford,  38  La.  Ann.  736. 

"(5)  Fraud  must  be  caused  or  continued 
by  artifice,  by  which  is  meant  either  an  as- 
sertion of  what  is  false,  or  a  suppression  of 
what  is  true,  in  relation  to  a  material  part 
of  the  contract.  Rev.  Civ.  Code,  art.  1847; 
Ashley  v.  Schmalinski,  46  La^  Ann.  499,  15- 
So.  1;  Watson  v.  Planters*  Bank,  22  La. 
Ann.  14;  14  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  29,  33. 

"  (6)  A  contract  for  the  sale  of  a  business 
and  the  good  will,  and  an  agreement  not  to- 
enter  into  a  competing  business,  ia  a  unit, 
and  the  consideration  includes  the  whole 
contract.  Eisel  v.  Hayes,  141  Ind.  41,  40  N. 
E.  119;  Felix  v.  Weiss,  No.  3,174,  Court  of 
Appeal. 

"(7)  An  agreement  on  a  separate' matter 
not  mentioned  in*  a  written  act  is  a  distinct, 
independent  contract,  the  breach  of  which  ia 
enforceable  in  a  separate,  but  cannot  be  set 
up  to  defeat  the  written,  act.  Kenyon  v. 
Berghel,  13  La.  133;  Costello  v.  Eddy,  34 
N.  Y.  S.  R.  565,  12  N.  Y.  Supp.  236,  128  N. 
Y.  650,  29  N.  E.  146. 

*M8)  Where  one  alleges  that  he  was  in- 
duced by  the  vendee  to  sign  a  contract,  to> 
sustain  such  claim  he  must  affirmatively 
prove  that  fact. 

"(9)  Where  one  employs  another  under 
the  right  to  discharge  him  if  his  services  are 
not  satisfactory,  if  the  services  are  not  to 
the  satisfaction  of  the  employer  he  has  the 
right  to  discharge  the  employee.  Hotchkiss 
V.  Oretna  Ginnery  d  Compress  Co.  36  La. 
Ann.  517. 

"(10)  Where  one  is  employed  in  the  busi- 
ness   of    another,    and    expends    excessive 
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amounts  for  traveling  expenses,  without  any 
accounting  thereof,  the  employer  has  a  right 
to  discharge  him  for  cause." 

The  defendant  quotes  the  following  au- 
thorities : 

"(1)  Civil  Code,  arts.  1897,  1899,  1900, 
2046,  2047, 

"(2)  Saramia  v.  Courrege,  13  La.  Ann. 
25;  JHcksofi  y.  Ford,  38  La.  Ann.  736;  Riv- 
ers V.  Oak  Laxcn  Sugar  Co.  52  La.  Ann. 
762,  27  So.  118., 

**{3)  Fraud  or  error  in  contracts  may  al- 
ways be  shown  by  parol.  It  makes  no  dif- 
ference that  the  contract  in  the  particular 
case  is  a  sale  of  real  estate  by  notarial  act. 
Le  Bleu  ▼.  Bavoie,  109  La.  680,  33  So.  729; 
Bellande's  Succession,  41  La.  Ann.  493,  6 
So.  505;  1  Greenl.  £v.  16th  ed.  p.  442;  Hen- 
nen's  Digest,  verbo,  Evidence,  XV.  h.  12; 
Bauduc  v.  Conrey,  10  Rob.  (La.)  466. 

"(4)  It  is  competent  to  show  the  exist- 
ence of  a  contemporaneous  agreement  rest- 
ing in  parol  and  written  evidence.  It  is 
sought  in  this  case  to  show  that  there  was 
a  contemporaneous  agreement  between  Ko- 
kofiky  and  plaintiff,  the  breach  of  which 
would  justify  his  release  from  the  agree- 
ment not  to  engage  in  a  competitive  busi- 
ness. Kenyon  y.Berghel,  13  La.  136;  Ware 
Y.  Allen,  128  U.  S.  590,  32  L.  ed.  563,  9 
Sup.  Ct.  Rep.  174;  Burke  v.  Dulaney,  153 
U.  S.  228,  38  L.  ed.  698,  14  Sup.  Ct.  Rep. 
816. 

"(5)  While  parol  evidence  cannot  be  ad- 
mitted to  vary,  alter,  or  qualify  a  written, 
instrument,  yet  it  is  clearly  admissible  to 
show  the  circumstances  surrounding  the  par- 
tics  at  the  time  of  the  execution  of  an  in- 
strument, in  order  that  the  court  may  put 
itself  in  the  place  of  the  contracting  parties, 
and  thus  see  how  the  terms  of  the  instru- 
inent  affect  the  property  or  subject-matter 
of  the  contract.  Knoiwille,  C.  O.  d  L.  H. 
Co.  V.  Beeler  ( 1891 )  90  Tenn.  648,  18  S.  W. 
391;  Wolfe  v.  Dyer  (1888)  96  Mo.  545,  8 
i5i.  W.  661;  Baker  v.  Hall  (1893)  158  Mass. 
;)61,  33  N.  E.  612;  McHugh  v.  Gallagher 
( 1892)  1  Tex.  Civ.  App.  196,  20  S.  W.  1115; 
Taylor,  Ev.  808,  16;  Weeks  v.  Medler 
(1878)  20  Kan.  57,  64. 

"(6)  Where  the  execution  of  a  written 
agreement  is  procured  by  giving  a  parol 
4igTeement,  such  agreement  can  be  shown. 
It  is  settled  by  a  considerable  line  of  au- 
thoritv  that  where  the  execution  of  a  writ- 
ten  agreement  has  been  induced  upon  the 
faith  of  an  oral  stipulation  made  at  the 
time,  but  omitted  from  the  written  agree- 
ment, though  not  by  accident  or  mistake, 
parol  evidence  of  the  oral  stipulation  is  ad- 
missible, although  it  may  add  to  or  contra- 
dict the  terms  of  this  written  contract. 
Among  the  cases  establishing  this  principle 
are  Chapin  v.  Dobson,  78  N.  Y.  74,  34  Am. 
Rep.  612;  Ferguson  v.  Rafferty,  128  Pa. 
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337,  6  L.  R.  A.  33,  18  Atl.  484;  Bamett  v. 
Fratt  (1893)  37  Neb.  349,  55  N.  W.  1050; 
American  Bldg,  d  L.  Asso,  v.  Dahl  (1893) 
64  Minn.  355,  66  N.  W.  47 ;  Durkin  v.  006- 
leigh  (1892)  156  Mass.  108,  17  L.  R.  A. 
270,  32  Am,  St.  Rep.  436,  30  N.  E.  474; 
Cole  V.  Hadley  (1895)  162  Ma^s.  579,  39  N. 
E.  279. 

"(7)  Even  if  an  employer  has  the  right 
to  discharge  his  employee  because  of  dis- 
satisfaction with  him,  a  reasonable  cause 
for  dissatisfaction  must  exist.  Civil  Code, 
art.  2749;  Tete  y.  Lanaux,  45  La.  Ann, 
1343,  14  So.  241;  Jones  v.  Jackson,  22  La. 
Ann.  113;  Leche  v.  Claverie,  25  La.  Ann. 
308.  Eotchkiss  v.  Oretna  (Hnnery  d  Com- 
press Co,  36  La.  Ann.  517,  does  not  apply  to 
a  case  where  the  dissatisfaction  is  a  mere 
pretext." 

On  the  26th  of  November,  1902,  by  nota- 
rial act  before  Charles  Rosen,  notary,  the 
commercial  firm  of  S.  T.  Beer  A  Co.,  and 
Samuel  T.  Beer  and  Herman  Kokosky,  the 
individual  members,  sold  to  the  plaintiff  the 
business  of  said  firm,  including  the  stock  of 
goods,  furniture,  fixtures,  and  apparatus,  of 
all  character,  open  accounts,  bills  receivable, 
choses  in  action,  state,  city,  and  other  li- 
censes, and  claims  due  and  owing  to  said 
firm,  of  every  character  and  description,  and 
all  the  assets  belonging  to  the  said  busi- 
ness, including  the  good  will  of  said  busi- 
ness, for  and  in  consideration  of  the  price 
and  sum  of  $16,730.53,  whereof  the  pur- 
chaser paid  cash  $9,730.53,  and  the  pur- 
chaser assumed  and  obligated  itself  to  pay 
in  the  place  and  stead  of  said  vendors  the 
liabilities  of  said  firm,  amounting  to  said 
sum.  It  was  further  agreed  in  said  act  be- 
tween the  parties  that  the  purchaser  as- 
sumed the  lease  of  the  building  No.  145 
Baronne  street,  in  which  the  firm  of  Beer 
&  Co.  were  doing  business,  in  the  place  and 
stead  of  Beer  &  Co.  It  was  further  agreed 
that  the  purchaser  did  not  assume  any  of 
the  personal  liabilities  of  either  Samuel  T. 
Beer  or  of  Herman  Kokosky. 

It  was  further  expressly  agreed  by  Sam- 
uel T.  Beer  and  Herman  Kokosky,  and  each 
of  them,  that  they  would  not^  within  the 
next  five  years  succeeding  the  date  of  the 
sale,  enter  into  or  carry  on  the  business  of 
purchasing,  selling,  or  manufacturing  draw- 
ing materials  or  surveying  instruments  in 
New  Orleans,  whether  in  their  own  names, 
or  for  the  account  of  anybody  else,  directly 
or  indirectly,  as  dealer  or  on  commission, 
or  as  manager,  proprietor,  salesman,  or 
otherwise,  without  the  written  consent  of 
tho  purchaser,  nor  within  three  months  of 
the  date  of  the  sale,  in  the  business  of  pho- 
tographic supplies  in  New  Orleans,  directly 
or  indirectly,  in  any  of  the  capacities  afore* 
said  or  otherwise,  without  the  written  ooa* 
sent  of  the  purchaser. 
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The  language  of  this  act  is  clear  aod  I 
unambiguous,  and  states  the  precise  agree- 
ments which  the  parties  therein  entered 
into.  There  is  no  claim  made  that  there 
was  error  or  fraud  in  the  confection  of  the 
act,  and  it  is  not  pretended  that  the  consid- 
•«ratiQn  lor  the  sale  has  not  been  fully  paid. 

After  that  sale  was  executed,  Kokosky 
went  into  the  employ  of  the  purchasers, 
Dietzgen  &  Co.,  and  so  remained  until  he 
was  disduuged  by  them.  Had  he,  by  reason 
•of  that  discharge,  sued  the  firm  for  breach 
of  contract,  all  the  facts  and  circumstances 
under  which  the  contract  of  employment 
was  entered  into,  and  all  of  the  terms  and 
conditions  of  the  contract,  would  have 
formed  the  legitimate  subject  of  investiga 
tion  before  us.  The  question  as  to  the 
Jength  of  time  for  which  the  firm  had  en- 
gaged him,  the  question  whether  it  had  the 
right  to  discharge  him,  and  the  question  as 
•to  what  the  extent  of  the  relief  which  de- 
fendant would  be  entitled  to  in  case  he  was 
found  to  have  been  improperly  discharged, 
-would  be  presented  to  us  directly  for  ad- 
judication. But  plaintiff  has  not  sued  de- 
fendant for  a  breach  of  contract.  Assuming 
that  his  discharge  from  employment  re- 
leased him,  ipso  facto,  from  the  obligation 
which  be  had  entered  into  in  the  act  of  sale 
l>efore  Rosen,  notary,  of  not  engaging  in 
husiness  as  therein  stated,  he  has,  notwith- 
standing the  obIigati(m  so  assumed  by  him, 
-coDoededly  engaged  in  such  business  in  New 
Orleans,  relying  upon  justifying  his  action 
by  proof  that  that  obligation  had  been  con- 
<ditioned  as  to  its  continued  existence  by 
the  fact  that  he  should  be  simultaneously 
retained  by,  and  engaged  in  the  correspond- 
ing business  of,  the  Dietzgen  Company. 
Tliis  act  on  the  part  of  the  defendant  was 
met  by  the  present  injunction,  restrainiog 
him  from  so  doing  on  the  ground  that  he 
was  therein  violating  the  agreement  which 
he  had  entered  into  in  the  act  before 
Bosen. 

On  the  trial  of  the  case,  defendant  offered 
to  prove  by  written  and  oral  evidence  that 
at  was  the  agreement  of  employment  which 
moved  him  to  sign  the  stipulation  against 
•engaging  in  the  same  kind  of  business.  The 
"evidence  was  received  over  plaintiff's  objec- 
tions, and  a  bill  was  reserved  by  the  plain- 
tiff. After  argument,  the  court,  in  deciding 
the  case,  recalled  its  ruling,  excluded  the 
evidence  from  consideration,  and  rendered 
judgment  in  favor  of  the  plaintiff. 

Plaintiff  had  objected  to  the  evidence  re- 
ierred  to  on  the  ground  that  the  authentic 
act  constituted  full  proof  of  the  agreement 
between  the  parties,  and  that,  by  article 
^276  of  the  Civil  Code,  parol  evidence  was 
not  admissible  against  or  beyond  what  was 
contained  in  the  act,  nor  on  what  may  have 
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been  said  before  or  at  the  time  of  making 
it  or  since. 

Defendant  denied  that  the  evidence  offered 
was  to  show  anything  against  or  beyond  the 
authentic  act,  but  to  show  a  collateral,  in- 
dependent agreement,  and  to  establish  that 
the  existence  of  that  collateral  agreement 
was  the  moving  consideration  for  the  obli- 
gation not  to  engage  in  a  competitive  busi- 
ness. 

There  was  no  mention  whatever  in  the  act 
of  sale  between  the  plaintiff  and  Beer  & 
Co.  of  any  future  employment  by  the  former 
of  Kokosky.  To  find  any  such  promise,  wo 
have  to  leave  the  act  of  sale,  and  ascertain 
the  fact  from  testimony  entirely  dehors  that 
instrument.  Defendant  urges  that  in  this 
instance  no  consideration  other  than  the 
contract  of  employment  was  received  by 
him  for  the  stipulation  that  he  would  not 
engage  in  a  competitive  business.  All  of  the 
cash  received  was,  to  the  knowledge  of  the 
plaintiff,  received  by  Henry  and  Charles 
Beer,  who  had  advanced  the  capital  of  S. 
T.  Beer,  and  the  balance  of  the  considera- 
tion was  the  assumption  of  the  debts  of  the 
selling  firm,  including  therein  a  debt  of  the 
plaintiff.  That,  so  far  as  he  was  concerned, 
the  only  consideration  for  his  said  stipula- 
tion which  he  received  was  the  contract 
with  plaintiff  that  he  should  be  employed 
as  the  manager  of  plaintiff's  New  Orleans 
branch,  at  a  salary  and  with  an  interest  in 
the  profits,  until  the  accumulation  of  his 
share  from  the  same  should  amount  to  a 
sum  which  was  to  be  fixed.  That,  to  accum- 
ulate this  sum,  a  time  of.  employment  longer 
than  the  prohibited  term  was  required.  That 
in  the  act  of  sale  the  prohibiting  clause  was 
placed  as  the  last  clause  of  the  contract, 
after  the  description  of  what  passed  by  the 
sale  and  the  consideration.  All  of  the  arti- 
cles except  the  good  will  were  valued,  and 
no  consideration  was  mentioned  as  passing 
for  the  obligation  not  to  engage  in  business. 
It  was  therefore  an  incident  to  the  contract, 
rather  than  a  part  of  the  consideration. 
That,  if  this  view  was  correct,  the  consid- 
eration of  the  obligation  sought  to  be  en- 
forced could  be  shown  by  parol  and  written 
evidence,  and,  if  evidence  established  that 
the  consideration  had  failed,  the  defendant 
would  be  released  from  the  effect  of  the 
agreement.  That,  plaintiff  having  breached 
its  contract  to  employ  the  defendant  for  the 
time  covered  by  the  contract  not  to  engage 
in  business,  he  had  the  right  to  be  dis- 
charged from  his  contract  not  to  engage  in 
competitive  business,  which  was  entered  in- 
to only  because  of  the  contract  of  employ- 
ment. Civil  Code,  arts.  1897,  1899,  1900, 
2046,  2047. 

That  it  might  be  urged  that  the  rescission 
'  of  the  contract  could  not  be  demanded^  be- 
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cause  it  waa  impossible  to  put  the  parties  in 
the  same  position  as  before  the  sale,  but  tl^e 
parties  would  be  practically  in  the  same 
position.  The  stipulation  was  one  persona) 
to  the  defendant.  As  to  him  individually, 
the  contract  was  that  he  would  not  engage 
in  business  if  the  plaintiff  would  retain  him 
in  its  employment.  An  annulment  of  that 
contract  would  put  the  parties  in  the  same 
position  as  before.  Plaintiff  would  not  be 
obliged  towards  defendant  to  employ  him, 
and  defendant  would  not  be  obliged  to  plain- 
tiff not  to  engage  in  a  competitive  business. 
As  to  the  sale  by  Beer  &  Co.,  it  is  not  af- 
fected by  the  personal  stipulation  of  the 
parties  not  to  engage  in  business.  The  arti- 
cles covered  by  the  sale,  together  with  the 
good  will  of  the  firm  of  Beer  &  Co.,  were  re- 
ceived by  the  purchaser,  who  paid  the  price 
stipulated.  The  amount  paid  was  not  in  ex- 
cess in  money  value  of  the  things  received, 
and  the  apparent  difference  between  the 
amount  of  the  liabilities  and  the  assets  was 
more  than  overpaid  by  the  increase  in  the 
business  in  the  first  two  months  after,  the 
sale.  The  true  consideration  of  a  written 
act,  where  the  consideration  is  not  ex- 
pressed, may  be  shown  by  parol.  That  in 
this  case  the  object  of  the  evidence  was  not 
to  establish  the  nonexistence  of  a  considera- 
tion for  his  stipulation,  but  to  show  the 
true  source  or  origin  of  his  obligation,  not 
as  a  means  of  defeating  the  legal  force  and 
effect  resulting  from  the  stipulation,  but  to 
establish  therefrom  the  subsequent  extinc- 
tion of  his  obligation  by  reason  of  the  sub- 
sequent violation  by  the  plaintiff  itself  of 
its  own  correlative  obligation  which  it  had 
assumed,  which  violation  was  the  basis  of 
his  own. 

Defendant  calls  our  attention  specially  to 
a  letter  of  date  October  7,  1903,  written  by 
Mr.  Brandt,  who  had  negotiated  on  behalf 
of  the  plaintiff  the  business  transaction  be- 
tween them,  to  the  following  effect: 

**When  the  whole  matter  is  consummated 
you  will  start  in  as  manager  of  the  Eugene 
Dietzgen  Co.,  of  New  Orleaps,  on  the  follow- 
ing basis:  $100  salary  per  month  and  28 
per  cent  of  the  net  profits  of  New  Orleans, 
which  will  be  gradually  increased  until  you 
and  the  man  who  will  be  appointed  your  as- 
sistant will  have  4&  per  cent  of  the  net 
profits.  ...  As  you  ai'e  going  to  make 
your  future  with  us  it  will  be  best  for  you 
to  look  out  for  your  interest  as  well  as  ours 
right  from  the  start.  To  pay  Henry  Beer 
$5,000  and  Charles  Beer  $2,000  is  a  fair 
proposition  although  the  business  is,  as  far 
as  the  fina-nces  is  concerned,  in  a  shaky  con- 
dition and  would  undoubtedly  be  forced  to 
suspend  if  H.  Beer  and  Charles  Beer  would 
withdraw  their  support.  However  to  pay 
Charles  Beer  per  per  cent  amounting  to 
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something  like  $2,500  outside  of  the  above 
figures  and  possibly  something  for  the  good 
will  and  undivided  profits  is  out  of  the  ques- 
tion." 

Defendant  particularly  calls  our  atten- 
tion to  the  following  question  which  he  pro- 
pounded to  Mr.  Brandt  as  a  witness:  "Q- 
Do  you  sit  there  and  swear  that  Mr.  Ko- 
kosky  would  ever  have  signed  that  paper 
transferring  his  interest,  and  tying  himself 
up  from  earning  a  living  with,  anybody  in 
this  territory,  unless  he  had  an  agreement 
with  you  that  he  was  to  be  employed  by 
your  house  under  a  fixed  salary,  and  with 
an  interest  in  the  profits  of  that  business  t" 
— and  to  Brandt's  answer  to  the  same, 
which  was,  "I  don't  think  he  would.^ 

Defendant's  contention  that  the  only  con- 
sideration which  he  had  for  signing  the  act 
of  sale  was  this  contemplated  employment 
is  not  borne  out  by  the  record.  It  is  true^ 
he  brought  only  his  skill  and  services  into 
the  firm,  but  at  the  time  this  sale  took  place- 
its  business  was  by  no  means  prosperous, 
and  he  had  become  personally  responsible  as 
a  partner  for  its  debts.  His  relations  with 
his  partner  at  that  time  were  disagreeable 
and  strained,  and  he  desired  to  put  an  end 
to  them;  and  it  was  he  himself,  not  the 
plaintiff,  who  brought  about  the  sale.  The 
plaintiff  did,  after  the  sale,  employ  the  de- 
fendant, as  both  parties  had  evidently,  in 
view  and  expectation  of  the  proposed  sale, 
contemplated  should  be  done.  This  employ- 
ment, whatever  were  its  terms,  was  one 
bringing  about  direct  personal  relations, 
which  the  employer  could  not  be  forced  to 
continue,  but  could  put  an  end  to  when  they 
l)ecame  unpleasant  to  him,  subject,  of 
course,  to  the  rights  of  the  other  party  to- 
the  contract  arising  from  the  disdiarge. 
Assuming  that  the  discharge  was  not  justi- 
fied,— assuming,  as  contended  for  by  defend- 
ant, that  one  of  the  effects  of  an  improper 
discharge  would  be  to  liberate  him  from  his 
obligation  of  not  engaging  in  competiti>'e 
business, — we  do  not  think  that  defendant 
had  the  legal  right  to  determine  for  himself 
that  the  discharge  was  in  fact  illegal  and 
improper,  and,  on  the  strength  of  his  own 
individual  conclusion  on  that  subject,  enter 
at  once  into  a  competitive  business,  regard- 
less of  his  stipulation  to  the  contrary.  The 
plaintiff  contends  that  he  was  properly  and 
legally  discharged,  and  that>  until  it  should 
have  been  legally  determined  otherwise,  the 
defendant  should  carry  out  the  stipulation. 
We  do  not  understand  defendant  to  contend 
that,  if  he  was  legally  discharged,  he  wa* 
absolved  from  his  obligation  not  to  enter 
into  competitive  business. 

We  think  plaintiff  had  the  legal  right  to 
enjoin  the  defendant  from  carrying  on  busi- 
ness in  violation  of  his  agreement  and  prom- 
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ise,  and  that  the  questions  as  to  whether  the 
defendant  was  pioperlj  or  improperly  dis- 
-charged,  and  if  improperly  discharged, 
what  the  effect  of  that  fact  would  Ji>e  upon 
the  que8ti<«  as  to  whether  defendant  would 
thereby  be  released  from  his  obligation  not 
to  engage  in  competitive  business,  are  not 
issues  relevant  to  this  case  as  presently  be- 
fore us.    The'  district  court  has  reserved  to 


the  defendant  all  rights  whidi  he  may  have 
which  would  legally  follow  from  an  illegal 
discharge,  and  in  that  reservation  we  con- 
cur. 

For  the  reasons  herein  assigned,  the  judg* 
ment  appealed  from  ia  hereby  affirmed. 

Monroe,  J.:    I  concur  in  the  decree. 


GEORGIA  SUPREME  COURT. 


J.  H.  LITTLE,  Plff,  in  Err,, 
SOUTHERN  RAILWAY  COMPANY. 


( 


Ga. 


) 


*1.  Am  employee  eannot  recover  dam- 
airea  of  m  railroad  companT  for  an  In- 
jury proximately  caused  by  his  violation  of 
a  penal  statute  or  municipal  ordinance.  The 
principle  Is  not  modified  where  the  employer 
may  have  directed  the  employee  to  violate  the 
law,  or  may  have  sanctioned  the  continuance 
of  a  custom  amounting  to  a  contravention  of 
the  law. 

2.  Tlie  rules  of  a  railroad  eompany  for 
the  ipoveniaftent  of  Its  employees  are 
not  obligatory,  as  sach,  upon  those  who  do  not 
know  them,  and  to  whom  they  have  not  been 
promulgated. 

^  An  employee  cannot  recover  of  a' 
railroad  contpany  If  he  Is  negligent,  and 
his  negligence  appreciably  contributes  to  his 
injury. 

Am  The  contentions  of  the  plaintilf  as 
made  by  the  pleadings  were  fairly  submitted 
to  the  jury. 

A.  The  application  of  the  charge  of 
the  court  on  the  subject  of  contribu- 
tory ncffliffence  to  the  evidence  neces- 
sarily controlled  the  verdict,  and  the  verdict, 

I  for  any  minor  error  of  law,  will  not  be  set 
aside 

(June  e,  1004.) 

ERROR  to  the  City  Court  of  Macon  to 
review  a  judgment  in  favor  of  defend- 
:ant  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
-from   defendant's  negligence,  in  v^hich  de- 
fendant tendered  a  cross  bill  of  exceptions. 
Affirmed  on  plaintiffs  writ  of  error. 


Statement  by  ETaaa,  J.: 

J.  H.  Little  sued  the  Southern  Railway 

Company  for  injuries  alleged  to  have  been 

received  from  a  collision  between  two  switch 

•engines,  one  of  which  was  operated  by  him 

as  engineer.    About  7  o'clock  on  the  after- 

•Headnotes  by  Evans,  J. 


noon  of  July  1,  1902,  he  was  directed  to 
"break  up"  a  train  of  cars  just  arrived  from 
the  north,  in  order  to  make  up  another  for 
the  south.  In  the  performance  of  this  or- 
der, it  was  necessary  for  him  to  pull  his 
train  to  a  point  on  the  main  line  sufficiently 
far  to  clear  a  certain  switch,  and  then  push 
the  cars  back  in  a  siding  from  this  switch. 
Plaintiff  started  out  on  the  main  line  with 
about  13  ears^  loaded  with  coal,  attached  to 
his  engine,  and  ran  down  the  main  line, 
crossing  the  track  of  the  Central  of  Georgia 
Railroad  Company,  and  stopped  his  train 
after  the  crossing  was  cleared.  The  track 
of  the  defendant  road  was  down  grade  after 
the  crossing  was  reached,  and  the  plaintiff 
was  unable  to  back  his  train  into  the  switch 
intended.  He  made  several  attempts  to  do 
BO,  each  time  pulling  his  train  a  little 
further  off  to  get  the  ''slack,"  but  was  un- 
able to  push  his  cars  hack.  Then  he  started 
his  train  down  grade  towards  the  passenger 
depot,  running  at  a  speed  of  about  8  or  10 
miles  an  hour,  crossing  two  streets  of  the 
city  of  Macon  without  diecking  his  speed, 
and  ran  through  a  railroad  culvert,  located 
on  an  abrupt  curve,  into  a  switch  engine 
that  was  bringing  some  cars  from  an  oppo- 
site direction.  In  approaching  the  culvert 
his  view  of  this  switch  engine  was  cut  off  by 
the  high  embankment  through  which  the  cul- 
vert extended.  He  contended,  and  the  rail- 
way company  denied,  that  he  received  a  sig- 
nal from  the  yardmaster  to  pull  his  train 
forward  after  his  ineffectual  efforts  to  back 
the  cars.  The  evidence  offered  by  the  plain- 
tiff tended  to  show  that,  in  moving  his  train 
forward,  he  was  acting  under  orders  from 
the  yard  master;  that  the  engine  collided 
with  was  at  the  time  running  backward  in 
making  a  "flying  switch,"  and  had  no  light 
or  outlook  on  the  rear;  that  the  collision 
was  the  result  of  the  negligence  of  the  serv- 
ants in  charge  of  that  engine  in  failing  to 
provide  proper  warning,  and  in  making  a 


NOTB. — As  to  rlg:ht  of  master  neglig^ently 
causing  death  of  servant  to  defend  on  the 
groond  that  the  employee  was  Icllled  while 
working  on  Sunday,  in  violation  of  the  Sunday 
law.  see,  In  this  series,  Louisville,  N.  A.  ft  C. 
It.  Co.  V.  Back,  2  L.  R.  A.  620. 
As  to  liability  of  city  for  death  of  railroad 
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employee,  caused  by  defect  In  planlcing  over 
crossing,  when  he  was  violating  the  Sunday  law 
at  the  time,  see  Kansas  v.  Orr,  50  L.  R.  A.  783. 
As  to  when  dl^rect  order  will  not  justify 
servant's  obedience,  see  cases  in  note  to  Dall^ 
mand  v.  Saalfeldt,  48  L.  R.  A.  763. 
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flying  switch  in  opposition  to  the  rules  of 
the  company;  that,  when  plaintiff  stopped 
just  beyond  the  railroad  crossing,  he  was  sig- 
naled to  go  ahead  by  the  defendant's  serv- 
ant; and  that  the  collision  was  not  the  re- 
sult of  any  negligence  on  his  part.  On  the 
other  hand,  the  railroad  company  offered  ev- 
idence tending  to  show  that  the  plaintiff  vio- 
lated the  rules  of  the  yard  in  moving  his 
train  so  far;  that  he  failed  to  stop  within 
50  feet  of  the  track  of  the  Central  of 
Georgia  Railroad,  an  intersecting  railroad; 
that  he  failed  to  check  the  speed  of  his  train 
when  he  was  crossing  the  public  streets  of 
the  city  of  Macon;  and  that  at  the  time  of 
the  collision  he  was  running  his  train  at-  a 
speed  of  IT)  to  20  miles  an  hour,  in  violation 
of  the  ordinance  of  the  city  of  Macon  which 
limited  the  rate  of  speed  to  5  miles  an  hour. 
The  jui-y  returned  a  verdict  for  the  defend- 
ant, and  the  plaintiff,  by  direct  exception, 
brings  the  case  here  for  review. 

Mr.  M.  W.  Harris,  for  plaintiff  in  er- 
ror: 

Even  though  the  plaintiff  may  have  vio- 
lated certain  rules  of  the  company,  and  cer- 
tain state  statutes  and  city  ordinances,  yet 
this  could  not  influence  his  case  where  it  was 
not  the  proximate  cause  of  the  injury. 

Plaintiff  is  not  bound  by  rules  which  were 
not  promulgated  to  him,  and  full  informa- 
tion in  regard  to  which  he  did  not  receive 
in  due  course  of  business. 

Havannahy  F.  d  W.  R.  Co.  v.  Folks,  76  Ga. 
627;  Central  R.  Co.  v.  Mitchell,  63  Ga.  183; 
Central  R.  Co.  v.  De  Bray,  71  Ga.  423; 
Southern  R,  Co*  v.  Boston,  99  Ga.  798,  27  S. 
E.  163;  Western  d  A.  R.  Co.  v.  Bussey,  95 
Ga.  584,  23  S.  E.  207 ;  Central  R.  d  Bkg.  Co. 
V.  Golden,  93  Ga.  510,  21  S.  E.  68;  Prather 
V.  Richmond  d  D.  R.  Co.  80  Ga.  427,  12  Am. 
St.  Rep.  263,  9  S.  E.  530. 

Noncompliance  with  a  rule  or  a  statute, 
no  matter  how  criminal  it  may  be,  is  merely 
a  circumstance  to  be  considered  by  the  jury, 
and  is  not  negligence  per  se. 

Georgia  R.  Co.  v.  Williams,  74  Ga.  723; 
Atlanta  d  C.  Air-Line  R.  Co,  v.  Gravitt^  93 
Ga.  370.  26  L.  R.  A.  553,  44  Am.  St.  Rep. 
145,  20  S.  E.  550;  Dickson  v.  Omaha  d  St. 
L.  R.  Co.  124  Mo.  140,  25  L.  R.  A.  321,  46 
Am.  St.  Rep.  429,  27  S.  W.  476;  Carroll  v. 
East  Tennessee,  V.  d  G.  R.  Co.  82  Ga.  452, 
6  L.  R.  A.  217,  10  S.  E.  163;  Ford  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  91  Iowa,  179,  24  L. 
R.  A.  658,  59  N.  W.  5 ;  Hunn  v.  Michigan  C, 
R.  Co.  78  Mich.  513,  7  L.  R.  A.  506,  44  N. 
W.  502 ;  Nolan  v.  New  York,  H.  d  H.  R.  Co. 
70  Conn.  159,  43  L.  R.  A.  305,  39  Atl.  115. 

The  plaintiff  is  required  to  show  no  more, 
in  order  to  recover,  then  that  he  was  free 
from  fault  and  was  injured,  or  else  that  he 
was  injured  by  the  fault  of  the  defendant; 
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nor  is  it  necessary  that  either  of  these  facts^ 
in  order  to  make  out  a  prima  facie  case,, 
should  appear  from  his  own  evid^ioe. 

Hopkins,  Perscmal  Injuries,  S  241;  Gassa- 
xcay  V.  Georgia  Southern  R,  Co.  69  Ga.  347 ; 
Georgia  R.  d  Bkg.  Co.  v.  Hicks,  95  Ga.  302,. 
22  S.  E.  613;  East  Tennessee  V.  d  G.  R.  Co^ 
V.  Maloy,  77  Ga.  237,  2  S.  E.  941. 

There  is  no  law  that  the  plaintiff  must 
exercise  ordinary  diligence  and  care  to  know 
of  the  railroad  company's  rules. 

Hopkins,  Personal  Injuries,  §  234. 

Messrs.  John  R.  Cooper  and  J.  H.  Halt 
also  for  plaintiff  in  error. 

Messrs.  BesMiii,  Harria,  A  Harris,  for 
defendant  in  error : 

To  authorize  the  setting  aside  of  a  verdict 
on  a  direct  bill  of  exceptions  it  must  appear 
that  the  error  complained  of  necessarily  con- 
trolled the  verdict  of  the  jury. 

Cawthon  v.  State,  119  Ga.  395,  46  S.  E. 
897 ;  Parker  v.  Medlock,  117  Ga.  813,  45  S. 

E.  61 ;  Cable  Co.  v.  Parantha,  118  Ga.  913,. 
45  S.  E.  787 ;  Binion  v.  Georgia  Southern  d 

F.  R.  Co.  118  Ga.  282,  45  S.  E.  276. 
Where  two  persons  are  engaged  in  an  il- 
legal act,  the  court  will  not  aid  either. 

Wallace  v.  Cannon,  38  Ga.  199,  95  Am. 
Dec.  385;  Martin  ▼.  Wallace,  40  Ga.  52: 
Redd  V,  Muscogee  R.  Co.  48  Ga.  102;  EUis 
V.  Hammond,  57  Ga.  179 ;  Central  R.  d  Bkg. 
Co.  V.  Brunswick  d  W.  R.  Co.  87  Ga.  386, 15 
S.  E.  520;  Macon  Consol.  Street  R.  Co.  v. 
Barnes,  113  Ga,  212,  38  S.  E.  756;  OenirtU 
R.  Co.  T.  Bond,  111  Ga.  14,  36  S.  E.  299;  1 
Labatt,  Mast,  ft  S.  §  362;  Missouri,  K.  di 
T.  R.  Co.  v.  Roherts  (Tex.  Civ.  App.)  46^ 
S.  W.  270 ;  Chicago  d  N.  W.  R.  Co.  v.  Sny- 
der, 117  111.  376,  7  N.  E.  604;  Coal  d  Min. 
Co.  V.  Clay,  51  Ohio  St.  542,  25  L.  R.  A.  848, 
38  N.  E.  610;  Banks  v.  Highland  Street  R. 
Co.  136  Mass.  485 ;  Bluedom  v.  Missouri  P. 
R.  Co.  108  Mo.  349,  32  Am.  St.  Rep.  615,  1» 
S.  W.  1103;  Wabash,  St.  L.  d  P.  R.  Co.  v. 
Thompson,  15  111.  App.  117;  Read  t.  Boston 
d  A.  R.  Co.  140  Mass.  199,  4  N.  E.  227;  Day 
V.  Highland  Street  R.  Co.  135  Mass.  113,  46^ 
Am.  Dec.  447. 

Any  custom  that  is  violative  of  the  stat- 
ute law,  or  of  a  reasonable  and  valid  or- 
dinance of  the  city,  cannot  be  binding. 

1  Bl.  Com.  p.  76;  27  Am.  &  Eng.  Enc 
Law,  p.  798;  2  Greenl.  Ev.  14th  ed.  $  240. 

The  violation  of  the  speed  ordinance  was 
negligence  per  se,  and  the  court  could  so 
charge. 

Atlanta  d  W.  P.  R.  Co.  v.  Wyly,  65  Ga.  120. 


J.,  delivered  the  opinion  of  the 
court: 

1.  Within  an  hour  after  the  plaintiff  began 
to  discharge  his  duties  in  shifting  the  ears, 
he  violated  two  statutes  of  the  state  and  a. 
municipal  ordinance  of  the  city  of  Maom* 
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When  be  ran  on  the  main  line  with  his  cars, 
he  failed  to  observe  Civil  Code,  §  2234,  which 
required  him  to  stop  within  50  feet  of.  the 
place  of  crossing  the  Central  Railroad,  which 
was  an  independent  railroad.  He  did  not 
stop  before  crossing  the  Central  Railroad^ 
but  immediately  after  clearing  the  same  he 
brought  his  cars  to  a  full  stop.  It  was  aft- 
erwards that  he  ran  his  train  down  in  the 
direction  where  the  collision  occurred. 
Plaintiff  in  error  contends  that  in  no  sense 
was  the  failure  to  stop  within  50  feet  of  the 
Central  Railroad  crossing  a  contributing 
eanse  of  the  injury,  for  the  reason  that  he 
had  crossed  the  railroad  and  come  to  a  full 
stop;  and,  even  if  he  had  been  negligent  in 
violating  the  statute  requiring  him  to  stop 
within  50  feet  of  the  crossing,  that,  having 
stopped  his  train  just  beyond  the  crossing, 
his  failure  to  observe  the  statute  could  not 
have  contributed  to  the  injury.  On  the 
other  hand,  the  railway  company  insists 
that  this  was  a  dowh  grade,  and,  if  he  had 
stopped  within  50  feet  of  the  crossing,  he 
would  have  been  able  to  push  the  cars  back 
into  the  siding,  and  that,  because  of  his  fail- 
ure to  observe  the  statute,  and  in  going  be- 
yond the  Central  of  Georgia  Railroad  cross- 
ing to  a  point  so  far  down  grade,  he  was  un- 
able to  push  the  cars  back,  and  was  guilty 
of  Diligence.  The  court  submitted  this  is- 
sue to  the  jury,  instructing  them  that,  un- 
less they  believed  the  failure  on  the  part  of 
the  plaintiff  to  comply  with  this  statute  was 
a  contributing  cause  of  the  injury,  he  would 
not  be  chargeable  with  negligence  in  failing 
to  observe  it. 

Section  2234  is  primarily  designed  to  pre- 
vent collisions  between  the  trains  on  the  in- 
tersecting roads.  Although  the  plaintiff 
did  not  comply  with  the  statute  in  stopping 
within  50  feet  of  the  intersecting  road,  he 
did  bring  his  train  to  a  full  stop  after  cross- 
ing the  track  of  the  Central  of  Georgia  Rail- 
road Company.  Relatively  to  what  occurred 
after  crossing  that  track,  the  failure  to  stop 
before  he  crossed  it  was  not  the  proximate 
cause  of  the  collision.  Diligence  might  have 
required  him  to  ask  for  assistance  in  back- 
ing his  train,  instead  of  moving  further 
down  grade,  but  his  failure  to  stop  his  train 
within  50  feet  of  the  railroad  crossing  is  too 
remote  to  be  regarded  as  a  contributing 
cause  of  the  collision  with  the  other  engine. 
Bat,  as  the  jury  were  instructed  that  this 
would  not  be  an  act  of  negligence  unless  it 
was  found  to  be  a  contributing  cause  of  the 
injury,  and  as  the  evidence  demanded  a  find- 
ing that  the  injury  proximately  resulted 
from  the  violation  of  the  statute  requiring 
him  to  cheek  the  speed  of  his  train  while  ap- 
proaching a  street  crossing,  and  in  ruiming 
faster  than  was  permitted  by  the  municipal 
ordinance,  the  submission  of  this  irrelevant 
66  L.  R.  A. 


issue  should  not  have  the  effect  of  vitiating 
the  only  verdict  which  could  properly  have 
been  rendered  imder  the  facts  of  the  case. 

After  the  plaintiff  had  stopped  his  train 
beyond  the  railroad  crossing,  and  was  un- 
successful in  his  attempts  to  bade  the  cars,, 
he  started  forward  at  a  speed  estimated  by 
the  witnesses  as  from  8  to  20  miles  an  hour,, 
crossing  two  streets  in  the  city  of  Macon 
without  checking  the  speed  of  his  train.  The- 
court  charged  Civil  Code,  §§  2222,  2224,  re- 
quiring an  engineer  tp  check  the  speed  of  hifr 
locomotive  within  400  yards  of  such  cross- 
ings, so  as  to  be  able  to  stop  in  time  should 
any  person  or  thing  be  crossing  the  track; 
and  in  this  connection  the  court  instructed 
the  jury  that,  if  they  believed  that  the  fail- 
ure of  the  plaintiff  to  observe  this  statutory^ 
requirement  was  a  proximate  cause  of  his  in- 
jury, he  would  not  be  entitled  to  recover.. 
There  ^re  several  cases  construing  these  sec- 
tions of  the  Code.  Their  application  has^ 
been  confined  to  injuries  to  person  or  prop- 
erty occasioned  by  a  railroad  company  at  a 
grade  crossing,  and  in  these  cases  it  has  been 
held  to  be  negligence  per  se  not  to  comply 
with  the  statute.  There  has  been  no  adjudi- 
cation as  to  what  effect  a  failure  to  observe- 
this  statute  would  have  upon  the  engineer  in 
the  event  he  was  injured  at  a  point  either 
on  or  near  the  crossing.  The  statute  make» 
it  the  duty  of  the  engineer,  and  not  of  the 
railroad  company,  to  blow  the  whistle  and 
check  the  speed  of  the  train.  If  he  fails  to 
do  this  as  required  by  the  statute,  he  is  sub- 
ject to  indictment  for  a  misdemeanor;  and 
if,  in  the  commission  of  this  criminal  act» 
an  injury  results  which  could  have  been> 
avoided  but  for  the  commission  of  that  act,, 
his  right  to  recover  from  the  railroad  com- 
pany will  be  defeated.  1  Labatt,  Mast.  &: 
S.  §  362;  Missouri,  K.  d  T.  R,  Co,  v.  jBo6- 
erts  (Tex.  Civ.  App.)  46  S.  W.  270.  Thfr 
same  may  be  said  as  to  the  violation  of  the 
speed  ordinance  of  the  city  of  Macon,  which 
prohibits  the  running  of  trains  in  that  por- 
tion of  the  city  at  a  greater  rate  than  5  miles 
per  hour.  The  plaintiff  admits  that  at  the 
time  he  sustained  the  injury  the  speed  of 
his  train  was  8  to  10  miles  an  hour.  When 
he  collided  with  the  other  engine  he  was  in 
actual  violation  of  the  speed  ordinance  of 
that  city.  He  had  just  passed  two  street 
crossings  without  checking  the  speed  of  his 
train,  or  attempting  to  do  so.  He  rushed 
towards  the  impending  collision  in  disobedi- 
ence of  the  state  statute  requiring  him  to< 
check  the  speed  of  his  locomotive  at  street 
crossings,  and  in  disobedience  of  the  mu- 
nicipal ordinance  limiting  him  to  a  speed  of 
5  miles  an  hour.  If  his  injury  was  caused 
bv  reason  of  a  violation  of  either  the  stat- 
ute  or  the  ordinance,  he  would  not  be  enti- 
tled to  recover.    But  he  says  that  he  was- 
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commanded  by  the  railroad  company  to  dis- 
obey both  the  statute  and  the  speed  or- 
dinance, and  that,  even  if  there  was  no  ex- 
press command  to  that  effect,  there  had  been 
such  repeated  violations  as  to  amount  to  a 
■custom.  It  would  be  contrary  to  public  pol- 
icy for  courts  to  relieve  a  citizen  of  the  con- 
sequences of  his  act  in  violating  the  law  or 
his  duty  to  society,  and  it  cannot  be  any 
defense  that  someone  else  either  assisted  in 
the  offense  or  commanded  him  to  do  it.  Mis- 
souri, K,  d  T.  R.  Co,  v.  Roberts  (Tex.  Civ. 
App.)  46  S.  W.  270.  It  is  no  justification 
for  one  criminally  responsible  for  his  con- 
duct that  another  commanded  him  to  do  an 
-act  which  is  inhibited  by  law.  No  custom, 
however  universal,  could  have  the  effect  of 
repealing  a  penal  statute,  and  the  mere  for- 
bearance of  the  corporation  to  prosecute  for 
repeated  violations  of  the  ordinance  would 
not  amount  to  an  implied  repeal  of  the  ordi- 
nance. Central  R.  Co.  v.  Curtis,  87  GTa.  425, 
13  S.  E.  757.  In  Wallace  v.  Cannon,  38  Ga. 
199,  95  Am.  Dec.  385,  a  widow  of  a  deceased 
•employee  sued  the  Western  &,  Atlantic  Rail- 
road Company  to  recover  damages  because  of 
the  death  of  her  husband  by  the  alleged  care- 
lessness of  the  employees  of  the  railroad 
company  while  her  husband  was  acting  as 
engineer.  The  defendant  pleaded  that  at  the 
time  of  the  killing  the  railroad  company 
was  engaged  in  the  transportation  of  insur- 
rectionary troops  to  fight  against  the  forces 
(Of  the  United  States,  and  that  the  plaintiff, 
in  propelling  the  train,  was  in  resistance  to 
the  government  of  the  United  States.  The 
■court  there  ruled  that  where  two  or  more 
parties  are  engaged  in  the  same  illegal  trans- 
action, and  one  is  injured  by  the  negligence 
or  carelessness  of  the  other,  the  courts  will 
not  lend  their  assistance  to  either  party  to 
recover  damages.  See  Martin  v.  Wallace, 
40  Ga.  52 ;  Redd  v.  Muscogee  R,  Co,  48  Ga. 
102.  While  approving  the  principle  in  the 
last  three  cases  cited^  we  have  serious  doubt 
as  to  its  application  in  those  cases.  It  fol- 
lows that,  if  the  railway  company  either 
commanded  or  connived  at  a  violation  of  the 
penal  law,  the  plaintiff,  who  was  the  actual 
perpetrator,  could  not  recover  of  the  de- 
fendant for  an  injury  traceable  to  a  viola- 
tion of  the  statute. 

2.  The  court  charged  that  an  employee  of 
a  railway  company  is  not  bound  by  any  rule, 
regulation,  custom,  or  usage  not  communi- 
cated to  him  or  furnished  to  him  or  spoken 
or  told  him,  and  of  which  he  had  no  loiowl- 
edge,  and  of  which  he  could  get  no  knowl- 
edge by  the  use  and  exercise  of  ordinary 
care  and  diligence.  The  error  assigned  upon 
this  charge  is  that  the  law  does  not  impose 
upon  the  employee  the  duty  of  exercising 
ordinary  care  in  ascertaining  the  rules  of 
the  company.  He  is  only  bound  by  the  rules 
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promulgated  by  the  company,  and  of  which 
he  has  knowledge.  As  applied  to  the  evi- 
dence, the  jury  could  have  understood  the 
charge  only  to  mean  that  an  employee  is  not 
bound  by  any  rule  of  which  he  had  no  knowl- 
edge, but.  if  there  was  furnished  him  an 
opportunity  to  learn  the  rules,  and  by  the 
exercise  of  ordinary  care  he  could  have  ac- 
quainted himself  therewith,  this  would 
amount  to  knowledge.  This  statement  of  the 
rule  is  recognized  in  Port  Royal  d  W.  C,  R, 
Co,  V,  Davis,  95  Ga.  299,  22  S.  E.  833 ;  Car- 
roll V.  East  Tennessee,  V,  d  G.  R.  Co.  82 
Ga.  452,  6  L.  R.  A.  214,  10  S.  E.  163. 

3.  In  order  for  an  employee  of  a  railroid 
company  to  recover  damages  from  the  com- 
pany for  an  injury  received  while  in  its  em- 
ployment, it  must  appear  that  he  was  free 
from  fault.  This  principle  has  been  stated 
in  many  forms.  The  charge  of  the  trial 
judge  on  this  subject  was  modeled  on  Pra- 
ther's  Case,  80  Ga.  427  (2),  12  Am.  St.  Rep. 
263,  9  S.  E.  530.  The  statement  of  the  doc- 
trine that  an  employee  of  a  railroad  com- 
pany cannot  recover  if  he  "immediately  or 
remotely,  directly  or  indirectly,  caused  the 
injury  or  any  part  of  it,  or  contributed  to 
it  at  all,"  has  been  approvingly  dted  in 
Western  d  A.  R,  Co.  v.  Hemdon,  114  Ga. 
168,  39  S.  £.  911.  In  Central  R,  d  Bkg,  Co. 
y.  Hicks,  95  Ga.  301  (2),  22  S.  E.  613,  it 
was  said  that  the  "negligence  of  the  plain- 
tiff, however  slight,  which  contributes  in  an 
appreciable  degree  to  the  cause  of  the  injury, 
defeats  a  recovery."  If  the  negligence  of  the 
employee  appreciably  contributes  to  the  in- 
jury, he  cannot  be  free  from  fault,  and,  to 
recover,  he  must  show  himself  blameless. 

4.  Complaint  is  made  that  the  contentions 
of  the  plaintiff  were  not  fully  submitted  in 
the  charge.  If  the  plaintiff  desired  any  fur- 
ther elaboration  of  his  contentions,  he  should 
have  made  an  appropriate  request.  The 
charge  was  very  elaborate,  and  covered 
every  material  phase  of  the  case,  and  sub- 
mitted every  substantial  issue  to  the  jury. 

5.  Plaintiff  in  error  did  not  make  a  mo- 
tion for  a  new  trial,  but  by  direct  exception 
complains  of  the  various  rulings  and 
charges  of  the  court.  When  he  pursued  the 
latter  course,  he  staked  his  right  to  a  re- 
versal of  the  verdict  upon  strictly  legal 
grounds.  The  controlling  question  in  the 
case  is  the  contributory  negligence  of  the 
plaintiff  in  violating  a  penal  statute  and 
municipal  ordinance.  The  charge  of  the 
court  on  this  subject,  applied  to  the  evi- 
dence, necessarily  controlled  the  verdict,  and 
any  minor  errors  of  law  will  not  have  the 
effect  of  reversing  the  verdict. 

Judgment  on  main  hill  of  ewoeptions  of' 
firmed.     Cross  hill  of  exceptions  dismissed. 

All  the  Justices  concur.     ^ 


1902. 


Bebbt  y.  Babton. 
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Thomas  N.  BERRY  ei  al,  Plffa.  in  Err., 

V. 

L.  F.  BARTON  et  al. 
(12  Okla.  221.) 

'1.    "Viriieit  a.  demarrer  la  Bnatalned  to  a 

pleadlitff,  and  the  pleader  thereupon  takes 
leave  to  amend,  he  thereby  waives  the  error, 
If  any  has  been  committed.  In  sustaining  such 
demurrer.  In  order  to  take  advantage  of  a 
mlins  on  a  demurrer  when  such  demurrer  is 
sostained^  the  party  must  stand  upon  his 
pleading  held  to  be  defective,  and  not  amend. 
L    liriieB  a.  party  executes  a  note  pay- 

^Headnotes  by  Burwbll,  J. 


able     to     a     person     named     therein, 

or  to  his  order,  and  then  falls  to  pay  th« 
same  at  maturity,  and  the  payee  files  his  pe- 
tition,  reciting  the  execution  of  the  note  by 
the  maker  to  the  plaintiff  for  a  valuable  con- 
sideration, and  the  fact  that  defendant  has 
defaulted,  ownership  Is  presumed  in  the  plain- 
tiff, from  the  facts  pleaded,  and  It  is  not 
absolutely  necessary  for  him  formally  to  al- 
lege that  he  is  still  the  owner  and  holder  of 
such  note:  and  an  answer  which  denies  that 
such  plaintiff  and  payee  is  the  owner  and 
holder  of  such  note  sued  on.  and  alleges  thaf 
he  is  not  the  real  party  in  mmwc,  states  Dw 
defense,  and  the  plaintiff  is  entitled  to  Judg- 
ment on  the  pleadings. 

(September  2,  1902.) 


IfOTB. — Su/Jkciency  of  answers  denying  owner- 
ship of  plaintiff  in  actions  on  negotiable  in- 
struments. 

I.  Actions  by  third  parties. 

a.  Rule  under  commercial  law, 

1.  In  England,  513. 

2.  In  United  States,  516. 
h.  Denial  of  legal  title. 

1.  Oeneral  issue,  522. 

2.  General  denial  under  statute, 

624. 
8.  Denial  of  each  and  every' allega- 
tion "not  admitted,'*  527. 

4.  Denial  of  indorsement,  528. 

5.  Denial  of  transfer,  532. 

€;  Denial  that  plaintiff  is  the  owner  or 
holder,  533. 

d.  Denial  of  ownership  as  affected  by  the 
statute  requiring  an  action  to  be 
brought  by  the  real  party  in  inter- 
est, 536. 

Cl  Denial  on  information  and  belief. 

1.  Denial  of  indorsement  and  trans- 

fer, 545. 

2.  Denial  that  plaintiff  is  the  holder 

ami  oicner,  54  IK 
li.   ActiuiiH  Itff  imtnfilinlf  pfjrtirtt. 

a.  Dcniul  of  oicucrMhif).  i'i.'iO. 

b.  iJt^nhil  ttf  Irtinsfcr  ur  tlrUrciH,  ."►."il. 

c-    Denial   Ihvt  plaintiff   if*   tin-  oiruvr  or 

real  itaitif  in   inttrt't^t.  Tut\. 
d.   Ift'uiai  im  iiifonnafioii  nuil  hrlirf. 
1.   Of  imlnrMfmt'ui.  T%TA. 
'2.   Th-tt    ftlaiiiliff   in    the   holder  anrl 
otrtfrr^  .">.j4. 
III.   Summary f  G55. 

I.  Actions  by  third  parties. 

a.  Rule  under  commercial  law, 

1.  In  England. 


The  Indorsee  of  a  note  or  bill,  payable  to  a 

SMiyee  or  order,  or  the  holder  of  a  note  payable 

to  bearer,   under  the  commercial  law,   is  pre^ 

-snmed  to  be  the  owner  and  a  bona  fide  holder 

for  value,  and  it  is  presumed  that  the  note  or 

l>ill  was  given  for  a  good  consideration.    The 

defense,  in  England,  that  he  is  not  the  owner, 

was  made  by  attempting  to  show  that  he  gave 

no  consideration  for  it,  or  that  the  Inception  of 

the  note  was  fraudulent,  or  that  It  had  been 

lost  or  stolen.    The  rule,  that  the  defense  that 

plaintiff  is  not  the  owner  cannot  be  made  unless 
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an  1  equity  Is  set  up  against  the  alleged  owner, 
may  be  deduced  from  a  line  of  English  authori- 
ties, rather  than  from  express  rulings  on  the 
pleadings  direct! v  on  that  issue.  The  cases  in 
England  are  generally  those  In  which  the  de- 
fense was  substantially  made,  and  the  question 
appears  in  rulings  on  evidence  and  instructions 
to  juries,  the  practice  there  being,  prior  to  the 
civil  procedure  act  1852,  to  plead  the  general 
issue,  and  give  notice  of  the  defense.  It  ap- 
pears, .  however,  that,  under  the  practice  that 
obtained  in  that  country,  the  defendant  could 
cast  a  suspicion  on  plaintiff's  title  by  his  evi- 
dence, thereby  putting  the  plaintiff  to  proof  of 
title.  Under  the  law  merchant,  the  holder  of  a 
bill  Indorsed  or  payable  to  bearer  is  presumed 
to  be  a  bona  fide  holder,  and  to  have  a  good 
title.  Saunders  on  Pleading  ft  Evidence,  p.  305, 
says :  "Bills  and  notes  are  presumed  to  have 
been  made  on  good  consideration,  and  it  is  not 
necessary  for  plaintiff  to  prove  it  in  the  first 
instance  on  the  trial  (Crawley  v.  Crowther, 
Freem.  Ch.  257;  Chltty,  Bills,  68),  unless  he 
brings  an  action  as  bearer  of  a  bill  transferable 
by  delivery,  and  then  only  under  suspicious  cir- 
cumstances first  proved  by  defendant,  as,  where 
the  bill  has  been  lost,  and  the  plaintiff  cannot 
give  a  reasonable  account  how  he  came  by  it, 
and  has  had  due  notice,  before  the  trial  of  the 
action,  to  prove  the  consideration,  etc.,  which 
he  gave  for  the  instrument.  Duncan  v.  Scott, 
1  Campb.  100 ;  Grant  v.  Vaughan,  3  Burr.  1516, 
1527;  King  v.  Wilson,  2  Campb.  5;  Chitty, 
Bills,  68.  In  order  to  set  up  the  defense  of  want 
of  consideration,  it  is  incumbent  on  defendant, 
previous  to  the  trial,  to  give  distinct  notice  to 
the  plaintiff's  attorney  to  prove  the  consider- 
ation. Bay  ley,  Bills,  373 ;  Paterson  v.  Hard- 
acre,  4  Taunt.  114.  .  .  .  The  notice  must 
be  given  a  reasonable  tim£  before  the  trial.  In 
addition  to  such  notice,  defendant  must  also 
cast  some  suspicion  upon  plaintiff's  title,  either 
In  Ills  cross-examination,  or  by  other  testimony, 
and  show  that  the  bill  was  obtained  from  the 
defendant,  or  some  previous  holder,  by  undue 
means.  This  may  be  done  by  the  cross-examina- 
tion of  plaintiff's  witness,  or  other  testimony, 
or  plaintiff  need  not  go  into  any  evidence  of  the 
consideration.  Iteynolds  v.  Chettle,  2  Campb. 
596 ;  Rawlings  v.  Hall,  1  Car.  &  P.  11.  How- 
ever, no  notice  need  be  given  in  King's  bench 
where  the  defendant  can  make  out  a  strong  case 
of  fraud  or  want  of  consideration  against  the 
plaintiff."  In  nearly  all  the  English  cases  the 
discussion  arose  on  bills  that  had  been  lost  or 
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ERROR  to  the  District  Court  for  Payne 
County  to  review  a  judgment  in  favor 
of  plaintiff's  in  an  action  brought  to  enforce 
payment  of  certain  promissory  notes.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Herod  ft  Widmer  for  plaintiffs 
in  error. 

Mr,  F.  C.  Hunt,  for  defendants  in  error: 

The  defendants,  after  executing  the  notes 
and  making  them  payable  to.  L.  F.  Barton, 
tho  plaintiff,  could  not  legally  answer  in 
garnishment  that  they  owed  Mary  J.  Bar- 
ton upon  the  same  notes. 

Diefendorf  v.  Oliver,  8  Kan.  365;  Ft. 
Scott  Coal  d  Min,  Co,  v.  Sweeney,  15  Kan. 
244. 

The  defendants  are  estopped  from  deny- 


ing,   in    the    manner   attempted,   that  the 
plaintiff  is  the  real  party  in  interest. 

1  Dan.  Neg.  Inst.  §  93;  Diefendorf  t.  Oli- 
ver, ^  Kaa.  365;  Bliss,  Code  PI.  §  325; 
Spencer  v.  Tumey,  5  Okla.  683,  49  Pax:. 
1012;  Maxwell,  Code  PI.  p.  386;  Second 
Tiat,  Bank  v.  Martin,  82  Iowa,  442,  48  N. 
W.  735;  Eolbrook  v.  Sims,  39  Ifinn.  122,  39 
N.  W.  74,  140. 


Burwell,  J.,  delivered  the  opinion  of  the 
court: 

On  February  1,  1897,  Thomas  N.  Berry 
and  Jennie  Berry  executed  and  delivered  to 
L.  V.  Barton  their  certain  promissory  note 
for  $500  due  December  Ist  of  the  same  year, 
with  interest  from  date  at  the  rate  of  12 
per  cent  per  annum.     On  February  6,  1897, 


fraudulently  circulated,  or  where  the  defense 
was  that  plaint,iff  was  not  a  bona  fide  holder  for 
value. 

In  Watkins  v.  BeuBusan,  9  Mees.  &  W.  421, 
which  was  an  action  by  an  Indorsee  against  the 
acceptor  of  a  bill,  the  defendant  pleaded  that 
before  the  indorsing  the  drawer  wan  indebted  to 
the  defendant  exceeding  the  amount  of  the  bill, 
and  that  after  the  bill  became  due,  to  deprive 
the  defendant  of  his  right  of  set-off,  be  fraudu- 
lently indorsed  the  bill  to  enable  plaintiff  to  sue, 
without  any  consideration  for  the  Indorsement. 
Tjord  Abinger  said :  "1  cannot  say  that  this  is 
a  bad  plea,  and  therefore  not  Issuable.  It  says, 
in  effect,  that  the  plaintiff  is  not  the  real  owner 
of  the  bill,  and  has  no  right  to  sue  upon  it,  and 
that  he  is  only  doing  so  for  the  purpose  of  de- 
priving the  defendant  of  the  right  of  set-off." 

And  in  Collins  v.  Martin,  1  Bos.  &  P.  640,  it 
was  said:  "For  (he  purpose  oi  rendering  bills 
of  exchange  negotiable,  the  right  of  property 
in  them  passes  with  the  bills.  Every  holder 
with  the  bills  takes  the  property,  and  his  title  is 
stamped  upon  the  bills  themselves.  The  prop- 
erty and  the  possession  are  inseparable.  This 
was  necessary  to  make  them  ncfrotiable,  and  in 
this  respect  they  differ  essentially  from  goods 
of  which  the  property  and  possession  may  be 
in  different  persons." 

So,  in  King  v.  Milsom.  2  Campb.  6,  It  was  said 
l)y  Lord  EDenborongh  :  "It  would  greatly  Impair 
the  credit  and  Impede  the  circulation  of  nego- 
tiable instruments,  if  persons  holding  them 
could,  without  strong  evidence  of  fraud,  l)e  com- 
pelled by  any  prior  holder  to  disclose  the  man- 
ner in  which  they  received  them,*' 

And  In  Arboulu  v.  Anderson,  1  Q.  B.  498, 
Lord  Denman,  Ch.  J.;  said:  "Acting  upon  the 
case  of  Goodman  v.  Harvey,  4  Ad.  &  El.  870, 
which  gives  the  law  now  prevailing  on  this  sub- 
ject, we  must  hold  that  the  owner  of  a  bill  is 
entitled  to  recover  upon  It  if  he  has  come  by 
it  honestly ;  that  that  fact  Is  implied  prima 
facie  by  possession,  and  that,  to  meet  the  infer- 
ence so  raised,  fraud,  felony,  or  some  such  mat- 
ter must  be  proved." 

In  Qoodman  v.  Harvey,  4  Ad.  &  Bl.  870, 
which  was  an  action  by  an  indorsee  of  a  bill 
who  had  given  value,  where  his  title  was  dis- 
puted on  the  ground  that  his  indorser  obtained 
the  discount  of  such  bill  in  fraud  of  the  right 
owner,  it  was  held  that,  where  the  bill  had 
passed  to  the  plaintiff  without  any  proof  of  bad 
faith  in  him,  there  was  no  objection  to  his 
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title.     This,  in  effect,  overruled  Gill  v.  Cabitt. 
3  Bam.  ft  C.  466. 

In  Berry  v.  Alderman.  24  Eng.  L.  ft  Eq.  31S, 
which  was  an  action  by  an  Indorsee  against  tlie 
acceptor  of  a  bill,  Maule,  J.,  said :  "If  the  de- 
fendant proves  fraud  or  Illegality,  the  plaintiff 
is  iKHind  to  prove  consideration.  A  bill  is  si- 
ways  presumed  to  have  been  given  for  a  good 
consideration,  but  as  soon  as  fraud  is  proved 
a  contrary  presumption  arises." 

And  in  Crawley  v.  Crowther,  Freem.  Ch.  257. 
it  was  said:  "If  a  bill  be  payable  to  A,  or 
bearer,  it  is  like  so  much  money  paid  to  wlioiD- 
soever  the  note  Is  given,  that  let  what  acconots 
or  conditions  soever  be  between  the  party  who 
gives  the  note,  and  A,  to  whom  it  is  given,  yet 
It  shall  never  affect  the  beai*er,  but  he  shall  haTe 
his  whole  money." 

In  Percival  v.  Frampton,  2  Cromp.  IL  ft  it 
180,  which  was  an  action  by  an  Indorsee  againit 
an  accommodation  indorser,  a  plea,  except  ai  to* 
the  sum  of  £200,  that  the  note  was  made  and 
delivered  to  the  defendant  in  order  that  he 
might  indorse  it  for  the  accommodation  of  the 
maker ;  that  the  plaintiffs  had  only  advanced 
£200 ;  and  that  there  was  no  consideration  for 
the  residue. — Parke,  B.,  said:  "The  only  fSct 
admitted  on  the  pleadings  is,  that  the  indorse- 
ment was  for  the  accommodation  of  the  maker ; 
but  that  raises  no  inference  that  the  plaintiflr 
were  holders  without  consideration.  If  it  had 
been  alleged  that  the  bill  or  note  had  been  ob- 
tained by  fraud,  or  had  been  stolen,  then  the 
inference  might,  perhaps,  arise  that  the  holder 
had  not  given  full  consideration  for  it,  be- 
cause in  such  a  case  it  would  be  probable  that 
the  person  obtaining  the  instrument  would  pass 
it  away  for  less  than  its  full  value." 

In  Whitaker  v.  Edmunds,  1  Ad.  ft  El.  638.  it 
was  held  :  In  an  action  on  a  bill  of  exchange  bj 
a  third  indorsee  against  the  acceptor,  the  de- 
fendant cannot  put  the  plaintiff  to  prove  con- 
sideration, by  giving  prima  facie  evidence  ta 
show  the  want  of  it,  merely  as  between  the 
drawer  and  his  Indorsee,  and  each  subseqaeot 
indorser  and  indorsee ;  but  he  must  also  show 
the  want  of  consideration  as  between  himself 
and  the  drawer. 

And  in  Paterson  v.  Hardacre,  4  Taunt.  114, 
which  was  an  action  by  the  holder  against  the 
acceptor  of  a  bill  of  exchange,  Mansfield,  Ch.  J., 
"now  declared  the  decision  of  the  court  to  be 
that,  wherever  a  defendant  meant  to  avail  him- 
self, as  a  defense  against  an  action  brought  apon 
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the  same  parties  executed  and  delivered  to 
L.  F.  Barton  another  note,  for  $50  due 
tirelye  months  after  date,  without  interest. 
Barton,  the  payee  of  the  notes,  on  August 
26,  1898, — ^neither  of  the  notes  having  heen 
paid, — oommenoed  suit  against  the  makers 
thereof  in  the  district  court  of  Payne  coun- 
ty. The  petition  was  in  the  ordinary  form. 
To  this  petition  the  defendants  filed  their 
joint  answer,  which,  omitting  the  caption, 
was  in  the  following  language:  '*The  de- 
fendants above  named,  for  their  answer  to 
the  plaintiff's  petition  and  to  each  cause  of 
action  therein  stated,  say:  (1)  They,  and 
each  of  them,  specifically  deny  that  the 
plaintiff  is  the  owner  and  holder  of  the 
notes  sued  on,  or  either  of  them,  and  allege 
that  the  said  plaintiff  is  not  the  real  party 


in  interest.  (2)  For  a  further  and  second 
defense  to  said  action,  defendants  say  that 
the  defendant  Jennie  Berry  is  only  security 
on  said  notes,  and  that  there  is  another  ac- 
tion pending  in  this  court,  wherein  William 

E.  Berry  is  plaintiff,  and  the  plaintiff,  L. 

F.  Barton,  and  one  Mary  J.  Barton  are  de- 
fendants; that  in  said  action  the  defendant 
in  this  action,  Thomas  N.  Berry,  has  been 
joined  in  a  suit  with  the  plaintiff  in  this 
action  and  one  Mary  J.  Barton,  and  gar- 
nishecd  as  a  debtor  of  the  said  Mary  J. 
Barton,  and  is  and  has  been  thus  prevented 
from  paying  the  said  notes,  and  of  this  the 
plaintiff  had  full  knowledge  before  the  be- 
ginning of  this  action;  that  defendant  has 
filed  his  answer  in  said  suit  as  required  by 
law;  that  said  action  is  numbered  702,  and 


a  bill  of  exchange,  of  the  circumstance  that  the 
bill  had  been  lost,  or  fraudulently  obtained,  and 
that  the  plaintiff  had  no  right  to  the  possession 
thereof.  It  was  necessary  that  the  defendant 
shonld  distinctly  give  notice  to  the  plaintiff  that 
he  meant  to  insist  at  the  trial  that  the  plaintiff 
shoald  prove  the  consideration  upon  which  he 
received  the  bill ;  and,  no  such  notice  having 
been  given  in  this  case,  the  rule  must  be  dis- 
charged.'* 

In  Bassett  v.  Dodgin,  10  Bing.  40,  which  was 
an  action  by  the  holder  against  the  Indorser  of 
bills  of  exchange,  proof  by  the  drawer  that  the 
party  taking  the  bills  to  be  discounted  returned 
with  £32  less  than  the  amount  of  the  bills  was 
held  insnfllclent,  where  he  was  not  proved  to  be 
plaintiff's  agent,  to  require  plaintiff  to  prove 
consideration  for  the  bills.  Tindal,  Ch.  J., 
said :  'The  plaintiff  is  to  be  taken  prima  facie 
a  holder  for  valuable  consideration ;  and  he  can- 
not be  called  upon  to  prove  his  consideration 
until  his  title  to  the  bill  has  been  impeached." 

In  Law  V.  Pamell,  7  C.  B«  N.  8.  282.  Erie, 
Ch.  J.,  said:  '*The  bill  being  indorsed  In  blank, 
the  bank  had  a  right  to  hand  it  over  to  a  third 
person  to  sue  upon  it,  without  indorsing  It ; 
and  therefore  the  plaintiff,  If  he  was  the  lawful 
holder  of  the  bill,  and  had  authority  from  the 
bank  to  do  so,  had  a  perfect  right  to  sue  upon 
it.  And  the  evidence  showed  that  he  had  such 
authority.  As  to  the  cases  cited,  there  is  no 
doubt  that,  if  the  party  has  obtained  the  bill  by 
fraud,  or  if  It  has  come  to  his  bands  with  a 
conditional  right  only,  and  he  perverts  It  from 
the  purpose  for  which  he  received  it,  the  deliv- 
ery of  the  bill  to  him  with  such  conditional 
right  does  not  constitute  a  valid  transfer,  so  as 
to  make  him  an  indorsee.'* 

Bayiey  on  Bills,  p.  495,  says :  "In  an  action 
by  the  third  Indorsee  of  a  note  against  the  ac- 
ceptor, the  defendant  cannot  put  the  plaintiff 
to  prove  the  consideration  which  he  gave  for  it, 
by  giving  prima  facie  evidence  of  want  of  con- 
sideration as  between  the  drawer  and  indorsers 
respectively.  He  must  also  show  want  of  con- 
sideration as  between  himself  and  the  drawer.** 

Story  on  Bills  of  Kxchange  says  (I  19.3)  :  "In 
the  ordinary  course  of  things,  the  holder  is  pre- 
sumed to  be,  prima  facie,  a  holder  for  value  ;  and 
he  is  not  bound  to  establish  that  he  has  given 
any  value  for  it  until  the  other  party  has  es- 
tablished the  want,  or  failure,  or  illegality  of 
the  consideration,  or  that  the  bill  had  been  lost 
or  stofen  berore  it  came  to  the  possession  of  the 
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holder."  Section  415  says :  "However,  in  ordi- 
nary cases,  where  a  bill  is  genuine  in  all  re- 
spects, and  with  a  genuine  indorsement  In  blank 
by  the  proper  owner  or  holder,  the  possession  of 
it  is  sufficient  to  entitle  the  person  producing  it 
to  receive  payment  thereof.  For  such  posses- 
sion is  prima  facie  or  presumptive  evidence  that 
he  is  the  proper  owner  or  lawful  possessor  of 
the  bin." 

Bateman  on  Commercial  Law,  i  382,  says : 
"But  in  the  absence  of  all  knowledge,  on  the 
part  of  the  bona  fide  holder  for  value,  of  the 
equities  subsisting  by  way  of  defense  to  the 
Instrument, — that  is,  in  the  ordinary  case  of 
one  who  has  paid  value  for  the  paper, — he  can 
recover  upon  It,  though  it  in  fact  came  to  hia 
from  a  person  who  had  stolen  it  from  the  true 
owner ;  nor  Is  he  obliged  to  account  for  his 
possession  of  it,  unless  a  reasonable  suspicion  be 
raised,  and  established  by  evidence,  that  it  was 
not  obtained  Innocently,  in  due  course  of  trade, 
and  with  ordinary  or  proper  caution." 

Phillipps  on  Evidence,  5th  ed.  vol.  3,  p.  138, 
says :  "In  some  cases  the  plaintiff  upon  a  bill  of 
exchange  or  promissory  note  must  prove  that 
he,  or  some  preceding  party,  took  the  bill  or  note 
bona  flde,  and  for  value;  as,  where  bills  or 
notes  have  been  obtained  by  fraud,  or  under 
duress,  or  have  been  stolen  or  lost.  To  compel 
a  plaintiff,  however,  to  give  such  proof,  it  is, 
in  general,  necessary  that  he  should  be  apprised, 
before  the  trial,  that  such  proof  will  be  required 
of  him." 

Byles  on  Bills  (1874),  p.  118.  says :  "The  de- 
fendant is  not  permitted  to  put  the  plaintiff  on 
proof  on  the  consideration  which  the  plaintiff 
gave  for  the  bill,  unless  the  defendant  can  make 
out  a  prima  facie  case  against  him,  by  showing 
that  the  bill  was  obtained  from  the  defendant, 
or  from  some  internudiate  party,  by  undue 
means,  as  by  fraud,  or  force,  or  that  it  was  lost, 
or  that  it  was  originally  infected  with  illegal- 
ity." 

Blunt's  Commercial  Digest,  p.  350,  says: 
"Possession  is  prima  facie  evidence  of  property 
in  a  bill  of  exchange  payable  to  bearer  or  in- 
dorsed in  blank;  and,  where  it  Is  payable  to 
a  fictitious  person,  an  innocent  holder  may  sue 
on  it  as  payable  to  bearer.  An  Innocent  holder 
may  recover,  even  where  the  bill  is  founded  in 
usury,  or  has  been  stolen ;  but  in  the  latter  case 
he  Is  liable  to-  be  defeated  If  he  took  the  bill 
under  circumstances  which  should  have  awak* 
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was  pending  in  this  court,  as  plaintiff  well 
knew,  wlien  he  commenced  this  suit.  De- 
fendants further  aver  that  the  ownership  of 
the  notes  sued  on  in  this  action,  and  the  in- 
debtedness thereby  extended,  is  the  property 
of  M^ry  J.  Barton,  and  has  been  so  found 
and  adjudged  by  this  court,  and  a  judgment 
rendered  bv  this  court  that  the  defendant 
Thomas  N.  Berry  pay  the  amount  sued  on 
in  this  action  to  W.  E.  Berry,  the  plaintiff 
in  cause  No.  702,  a  copy  of  which  order  and 
judgment  is  herewith  filed  and  made  a  part 
hereof.  Wherefore,  defendants  pray  judg- 
ment for  their  costs."  Plaintiff  filed  his 
demurrer  to  the  second  defense  for  the  rea- 
son that  it  did  not  constitute  a  defense  to 
plaintiff's  cause  of  action,  or  to  either  of 
them.    The  court  sustained  the  demurrer, 


and  entered  the  following  journal  entry: 
"Now,  on  this  4th  day  of  October.  1899,  the 
same  being  one  of  the  days  of  the  regular 
October,  1899,  term  of  said  court,  the  above- 
entitled  action  came  regularly  on  to  be 
heard  upon  the  demurrer  filed  by  the  said 
plaintiff  to  the  answer  of  the  defendants 
filed  herein;  the  plaintiff  appearing  by  F. 
C.  Hunt,  his  attorney,  and  the  defendants 
appearing  by  R.  A.  Lowry,  their  attorney. 
And  the  court,  after  examining  the  papers 
involved  in  said  hearing,  and  being  fully  ad- 
vised in  the  matter  by  the  arguments  of 
counsel  and  the  law  of  the  case,  finds  that 
the  said  demurrer  is  well  taken,  and  should 
be  maintained.  It  is  therefore  by  the  court 
ordered  that  the  said  demurrer  of  the  plain- 
tiff to  the  answer  of  the  defendants  be,  and 


ened  suspicion  as  to  the  maimer  in  which  the 
bill  was  obtained.*' 

2.  In  United  States, 

In  the  early  cases  in  this  country  the  rule  of 
pleading  and  practice  seems  to  have  been  more 
strictly  observed  than  the  loose  system  which 
appears  in  manv  cases  in  England,  and  from 
the  line  of  authorities  set  oat  In  the  first  sub- 
division the  courts  at  an  early  stage  evolved  the 
rule  of  commercial  law, — that,  where  actions 
are  brought  upon  negotiable  instrnments  by  the 
holder  of  the  legal  title,  or  by  the  holder  of  a 
note  assigned  in  blank,  or  payable  to  bearer,  it 
is  no  defense  to  deny  the  ownership  of  plaintiff, 
unless  an  equitable  defense  is  asserted  against 
the  alleged  owner,  or  unless  it  is  alleged  that 
the  possession  of  plaintiff  is  mala  fide.  The  only 
state  which  seems  to  have  applied  the  com- 
mercial-law rule  to  the  Code  provision  as  re- 
gards the  real  party  In  interest  is  California. 
Florida  Is  practically  the  same,  but  does  not 
refer  to  the  Code  provision.  In  Alabama,  Ken- 
tucky, and  Minnesota  the  decisions  are  both 
ways.  (For  these  cases  see  subd.  I.,  d.)  In 
Georgia  the  commercial-law  rule  has  been  in- 
corporated in  the  statute. 

In  Edwards  on  Bills  (1857),  p.  660,  under 
the  rule  of  commercial  law,  before  the  Code,  the 
rule  is  stated :  "So,  where  a  promissory  note, 
payable  to  order,  was  indorsed  in  blank  by  the 
payee,  it  was  competent  for  the  holder  to  allege 
the  making,  and  aver  an  indorsement  of  the  note 
directly  to  himself ;  for,  the  pote  being  indorsed 
in  blank,  the  owiier  had  a*  right  to  fill'^it  up  with 
what  name  he  pleased,  and  the  person  whose 
name  was  so  inserted  was  deemed  the  legal 
owner,  and,  though  not  so  in  fact,  he  was  al- 
lowed to  sue  as  trustee  for  the  person  having 
the  real  interest.'*  The  author  illustrates  his 
text  by  the  case  of  Guernsey  v.  Burns,  25  Wend. 
411,  quoting  from  Nelson,  Ch.  J. :  "The  plead- 
ings are  quite  un technical,  and  have  been  drawn 
without  comprehending  fully  previous  decisions. 
They  present  two  issues:  (1)  As  to  the  benefi- 
cial property  in  the  note;  and  (2)  as  to  the 
legal  title  to  It.  The  first  is  immaterial,  and  the 
second  was  properly  found  for  the  plaintiff.  The 
note  is  pjiyable  to  bearer,,  and,  of  course,  is 
transferable  by  delivery ;  and  a  person  thus 
holding  it  has  the  legal  interest,  and  may  main- 
tain the  suit.  It  is  true,  the  replication  sets 
up  that  the  plalutlff  is  the  lawful  owner  and 
bearer,  whereas  the  property  of  the  note  is  in 
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the  bank ;  but,  as  between  the  plaintiff  and  the 
defendants,  the  plaintiff  is,  in  Judgment  of  law, 
the  owner,  as  they  are  precluded  from  disputing 
it.  Unless  the  possession  is  mala  fide,  and  may 
work  some  prejudice  to  them,  they  have  no  con- 
cern with  that  Inquiry." 

The  other  states  seem  to  have  ignored  the 
commercial-law  rule  since  the  adoption  of  the 
Code  provision  in  regard  to  real  party  in  inter- 
est. The  cases  holding  that  a  denial  of  owner- 
ship is  not  a  good  defense,  unless  the  defendant 
also  alleges  an  equitable  defense  against'  the 
alleged  owner,  are  as  follows : 

An  answer  was  held  to  constitute  no  defense, 
as  the  pleas  did  not  raise  any  question  of  nuila 
fide  possession  in  the  plaintiff,  nor  did  they  set 
up  any  defense  to  the  action  egainst  the  alleged 
owner.  Mc Henry  v.  Ridgely,  3  111.  300,  85  Am. 
Dec.  110.  This  was  an  action  by  an  indorsee 
on  a  note.  The  defense  was  that  the  legal  and 
beneficial  interest  was  vested  in  the  bank,  that 
the  note  was  the  property  of  the  bank,  and  that 
the  plaintiff  had  no  interest  in  it,  and  that  it 
was  assigned  to  the  plaintiff,  who  was  merely 
the  agent  of  the  bank  without  any  property  in 
the  note. 

And  a  plea  was  held  insufficient  where  the 
legal  title  was  in  the  plaintiff,  and  there  was  no 
equitable  defense  asserted  against  the  payee. 
Caldwell  v.  Lawrence,  84  111.  161.  The  court 
said :  "The  suit  was  rightfully  brought  in  the 
name  of  the  party  in  whom  was  the  legal  title 
to  the  indebtedness,  and  it  can  make  no  differ- 
ence to  defendant  who  may  have  been  the  eqvita- 
bie  owner  of  the  note,  if  he  had  no  defense  on 
the  merits."  This  was  an  action  brought  by  an 
indorsee  of  a  note  where  the  general  issue  wt.s 
pleaded,  and  also  a  special  plea  that  the  plain- 
tiff delivered  the  note  back  to  the  payee,  and 
parted  with  all  his  right  and  interest  in  it. 

And  it  was  held  that  the  defendant  could  not 
dispute  the  plaintiff's  ownership  where  he  was 
permitted  to  plead  all  the  equities  he  had  agahiit 
any  of  the  holders,  and  where  it  was  not  shown 
that  the  plaintiff  came  unfairly  by  the  bill,  or 
that  any  other  party  contested  his  right  to  the 
draft.  Richardson  v.  Fenner,  10  La,  Ann.  590. 
This  was  an  action  by  a  holder  against  the 
drawer  of  a  bill  of  exchange  indorsed  In  blank. 
The  pleadings  were  not  given,  but  the  defense 
was  that  plaintiff  was  not  the  owner,  and  that 
the  drawer  was  released  by  reason  of  the  lachfs 
of  the  holder  in  presenting  It  for  payment. 

And  it  was  held  that  a  bare  denial  of  tha 
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the  same  is  hereby,  sustained,  and  defend- 
ants are  given  until  November  1st  in  which 
to  file  an  amended  answer." 

The  defendants  insist  that  this  journal 
entry  sustains  the  demurrer  to  the  entire 
petition,  and  therefore  error  was  commit- 
ted by  the  trial  court.  There  is  nothing 
whatever  in  this  contention.  The  demur- 
rer was  directed  to  one  defense  only,  and^ 
while  the  journal  entry  sustains  the  demur- 
rer to  the  answer  in  general  termsi  yet  the 
demurrer,  by  the  express  language  contained 
therein,  is  limited  to  the  second  defense 
alone.  There  was  no  demurrer  to  the  first 
defense,  and  therefore  it  cannot  be  presumed 
that  the  court  intended  to  extend  the  one 
fil«fd  to  the  second  defense,  and  sustain  it  to 
the   first.    Plaintiff  made  no  objection  to 


the  general  denial,  and  the  court  had  in 
mind  only  the  second  defense  when  it  passed 
upon  the  demurrer. 

It  is  also  contended  by  the  defendants 
that  the  court  erred  in  sustaining  the  de- 
murrer interp<fsed  by  the  plaintifi',  even  a» 
against  the  second  defense.  It  is  not  neces- 
sary to  decide  in  this  case  as  to  whether  tho 
second  count  in  the  answer  stated  a  defense, 
for  the  reason  that  when  the  demurrer  wasr 
sustained  the  defendants  were  granted  leav& 
to  amend,  and  by  taking  leave  to  amend  they 
waived  tlie  error,  if  any,  in  the  sustaining 
of  the  demurrer.  In  order  to  take  advan- 
tage of  the  ruling  on  a  demurrer  when  it  is 
sustained,  the  party  must  stand  upon  his 
pleading  held  to  be  defective,  and  not 
amend.     While   there   are   cases   the   other 


plaintiff*8  right  to  a  negotiable  instrument  In 
suit  could  not  of  Itfeel/  authorize  the  maker  to 
contest  the  title  to  the  same  when  it  was  held 
^j  blank  indorsement,  unless  the  note  had  been 
Umt  or  stolen,  which  was  not  alleged.  M'Kinney 
T.  Beeson,  14  La.  254.  This  was  an  action  by 
the  holder  of  a  note  given  in  part  payment  of 
a  lot,  and  indorsed  In  blank  by  the  curators  of 
the  estate.  The  defense  was  a  general  denial, 
and  a  denial  that  the  note  was  transferred  to 
the  plaintiff  by  anyone  authorized  to  do  so,  or 
that  he  gave  any  consideration  therefor,  and  al- 
leged tlMd  he  was  not  the  bona  fide  owner  or 
bolder  of  the  note.  The  coart  said :  *'The  maker, 
who  wishes  to  question  the  holder's  right  to  it, 
most  first  show  that  he  has  an  interest  In  doing 
so;  for,  if  he  has  not,  the  question  of  owner- 
ship is  one  with  which  he  has  nothing  to  do. 
That  Interest  may,  and  generally  does,  consist 
in  preserving  some  equitable  grounds  of  defense, 
of  which  he  apprehends  an  attempt  is  made  to 
deprive  him,  by  an  assignment  which  is  not 
bona  fide.'* 

And  It  was  held  that  the  maker  or  Indorser, 
in  an  action  <hi  a  note,  in  the  absence  of  any 
equities  existing  a^lnst  the  payee,  could  not 
question  the  title  of  the  holder,  and  that  an  al- 
leged payment  would  not  operate  as  a  discharge 
of  the  defendant  where  he  did  not  show  that 
he  was  an  indorser  for  the  accommodation  of 
the  party  paying  it.  Ran  v.  Latham,  11  La. 
Ann.  276.  This  was  an  action  by  indorsee 
against  the  makers,  che  payee,  and  the  indorser 
of  a  note.  The  maker  and  payee  pleaded  that 
the  plaintiff  was  not  the  bona  fide  owner  and 
holder,  and  the  payee  pleaded  that  the  note 
was  the  property  of  E.  Crocker,  and  had  been 
paid   by    defendant's   indorsee    to   the    alleged 

•wner. 

The  failure  to  state  any  defense  against  the  al- 
leged owner  prevented  the  defendant  from  prov- 
ing that  the  plaintiffs  were  not  the  owners  of 
the  notes  sued  upon,  where  the  answer  was  the 
graeral  issue  and  a  special  plea  that  the  plain- 
tiffs were  not  the  owners  of  the  notes  sued  on. 
Peyroux  v.  Davis,  17  La.  479.  The  court  said : 
"The  defendant  must  aver  (which  he  has  not 
done  here)  that  he  has  a  good  defense  against 
(he  real  owner;  otherwise,  whether  the  plain- 
tiff Is  the  owner  or  not  is  a  fact  which  cannot 
avail  him." 

And  a  defendant  was  held  to  have  no  right 
to  inquire  whether  plaintiff.  In  whom  the  legal 
title  appeared  to  be  vested,  was  an  agent  or 

66  ix  n.  A. 


real  owner,  unless,  by  a  fictitious  assignment,, 
it  was  attempted  to  deprive  him  of  sulwtantial 
grotinds  of  defense  which  he  had  against  the 
true  owner.  Case  v.  Watson,  21  La.  Ann.  731. 
This  was  an  action  by  a  receiver  of  an  Indorsee 
against  the  maker  and  indorser  of  a  note.  The 
answer  was  a  g^ieral  denial,  and  a  denial  that 
the  plaintiff  was  a  receiver. 

In  Bllicott  V.  Martin,  6  Md.  509,  61  Am. 
Dec.  327,  it  was  said  that  courts  of  justice  will 
never  inquire,  where  the  party  suing  Is  in  pos- 
session of  the  bill,  whether  he  sues  for  himself 
or  as  trustee  for  another,  net  into  the  right  of 
possession,  unless  on  an  allegation  of  mala  fides. 

In  an  action  of  assumpsit  by  the  holder 
against  the  maker  of  a  note  indorsed  in  blank, 
the  defense  was  iMn  attumpsit, '  This  was  held 
insufiicient  to  raise  the  question  of  plaintiff's 
title.  It  was  held  that  the  possession  of  the 
note  by  plaintiff's  attorney  was  sufficient  evi- 
dence of  title,  in  the  absence  of  evidence  of  viala 
fldea,  and  any  evidence  that  any  other  person 
than  the  plaintiff  claimed  title  to  the  note. 
Kunkel  v.  Spooner,  9  Md.  462,  66  Am.  Dec. 
332. 

So,  in  Hoey  v.  Sebrlng,  24  Mich.  232,  9  Am. 
Rep.  122,  which  was  an  action  by  the  holder  of 
a  note  payable  to  bearer,  the  court  said :  "The 
owner  may  bring  suit,  or  rather  allow  it  to  be 
brought,  in  the  name  of  any  other  person  with 
his  assent  And  if  the  plaintiff's  right  of  action, 
whether  as  owner  or  otherwise,  existed  at  the 
commencement  of  the  suit,  the  ownership  or 
title  can  be  inquired  into,  only  for  the  purpose 
of  letting  in  any  defense  or  set-off  the  maker 
would  have  had  as  against  a  former  holder 
(when  transferred  after  maturity  or  with  no- 
tice), or  for  the  purpose  of  showing  that  the 
plaintiff's  possession  of  the  note  is  not  in  good 
faith." 

And,  in  an  action  of  assumpsit  by  an  indorsee 
against  the  maker  of  a  note,  the  court  said :  "It 
is  no  defense  to  an  action  on  a  promissory  note 
that  the  property  of  the  note  is  In  a  third  per- 
son, and  not  in  the  plaintiffs.  Unless  the  pos- 
session of  the  note  by  the  plaintiffs  is  mala  fide, 
and  may  work  some  prejudice  to  the  defendants, 
the  latter  is  not  entitled  to  be  beard  on  the  sub- 
ject. Guernsey  v.  Burns,  25  Wend.  411 ;  Hall 
V.  Gird,  7  Hill,  587."  Aspinwall  v.  Meyer,  2 
Sandf.  180. 

And  in  a  similar  action  the  court  said :  "The 
holder  of  negotiable  paper  can  maintain  an  ac- 
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way,  the  great  weight  of  authority  sup- 
ports this  doctrine.  Kingman  v.  Pixley,  7 
Okla.  Sol,  54  ?ac.  494;  Young  v.  Martin, 
8  Wall.  354,  19  L.  ed.  418;  Zimmerman  v. 
Gaumer,  152  Ind.  552,  53  N.  E.  829;  Simp- 
son V.  Texas  Tram  <t  Lumhci'  Co.  (Tex. 
Civ.  App.)  61  S.  W.  656;  Chicago  d  A.  It, 
Co.  V.  Pearson,  82  111.  App.  605;  Germain  v. 
Bennington  &  B.  R.  Co.  71  Vt-  70,  42  Atl. 
972;  Bagely  v.  Eagcly,  68  Cal.  348,  9  Pac. 
305;  Chicago,  C,  C.  A  St.  L.  R.  Co.  v.  Bo- 
earth,  91  111.  App.  68;  Mitchell  v.  Smith,  74 
Coirn.  125,  49  Atl.  909;  Anthony  v.  Slay- 
den,  27  Colo.  144,  60  Pac.  826;  Huntington 
V.  Cast,  24  Ind.  App.  501,  56  N.  E.  949;  El- 
linger  V.  Baltimore,  90  Md.  696,  45  Atl. 
884;  Ijouisfiille  £  S.  R.  Co.  v.  House,  104 
Tenn.  110,  56  S,  W.  836;  Oeiser  Mfg.  Co.  v. 


Krogman,  111  Iowa,  503,  82  K.  W.  038; 
Phenix  Ins.  Co.  v.  Belt  R.  Co.  182  111.  33, 
54  N.  E.  1046;  Broum  v.  J.  /.  Case  Plow 
Works,  9  Kan.  App.  685,  69  Pac  601 ;  Schei- 
her  V.  United  States  TelepK  Co.  153  Ind. 
609,  55  N.  E.  742. 

But  it  is  argued  that  in  this  case  the  de- 
fendants did  not  plead  over,  and  therefore 
they  are  in  a  position  to  urge  a3  error  the 
sustaining  of  the  demurrer.  This  position 
cannot  be  sustained.  It  is  true  that  nearly 
all  of  the  cases  state  that  by  pleading  over 
after  a  demurrer  has  been  sustained  a  party 
waivos  the  error,  if  any  has  been  committed 
by  the  court  in  such  ruling.  The  rule  not 
only  applies  where  the  party  actually  pleads 
over,  but  also  where  he  takes  leare  to  plead 
over  after  a  demurrer  has  been  sustained  to 


tlon  on  it  in  his  own  name  without  showing  title 
to  it.  The  court  will  not  inquire  into  bis  right 
to  the  paper,  or  to  maintain  a  suit  on  it,  unless 
cftcumstances  appear  showing  bis  possession  to 
be  mala  fide."    Dean  v.  Hewit,  5  Wend.  257. 

In  Conroy  v.  Warren,  3  Johns.  Cas.  259.  2 
Auv.  Dec.  156,  and  Mauran  v.  Lamb,  7  Cow.  174, 
it  was  said  that  the  holder  of  a  note,  check,  or 
bill  payable  to  bearer,  or  a  note  indorsed  in 
blank,  need  not  prove  a  consideration  unless  it 
is  claimed  that  his  possession  had  been  obtained 
by  fraud. 

So,  in  Pearce  v.  Austin,  4  Whart.  489,  34  Am. 
Dec.  523,  which  was  an  action  by  the  holder  of 
a  note  Indorsed  in  blank,  the  court  said :  "Can 
an  agent  bring  ^  suit  on  a  promissory  note  in 
his  own  name?  This  is  a  question  which  de- 
pends altogether  on  authority.  A  holder  of  ne- 
gotiable paper  can  maintain  an  action  on  it  in 
his  own  name  without  showing  title  to  it.  The 
court  will  not  inquire  into  his  right  to  the 
paper,  or  his  right  to  maintain  a  suit  upon  it, 
unless  circumstauces  appear  showing  his  pos- 
8e.sslon  to  be  mala  fide." 

The  same  was  held  in  Guernsey  v.  Burns.  25 
Wend.  411.  This  was  an  action  by  a  holder 
against  the  makers  of  a  note  payable  to  bearer. 
The  defendants  pleaded  nan  assumpsit,  and 
denied  that  plaintiff  was  the  lawful  bearer  and 
owner  of  said  note.  This  decision  was  prior  to 
the  Code  provision  requiring  actions  to  be 
brought  by  the  real  party  in  interest.  Since  this 
provision  the  commercial-law  rule  seems  to  have 
been  Ignored. 

And  in  an  action  by  an  indorsee  of  a  bill  the 
court  said :  *'It  was  negotiable  paper,  and  the 
presumption  of  law  Is  that  the  indorsee  re- 
ceived it  bona  flde,  in  due  course,  and  for  a  valu- 
able consideration.  To  put  him  to  proof  of  his 
title  the  defendant  must  make  out  a  prima  facie 
catte.  that  the  bill  was  obtained  by  undue  means, 
as  by  fraud,  felony,  or  force,  or  that  it  was 
lost."     Gray  v.  Bank  of  Kentucky,  29  Pa.  365. 

So,  in  Brown  v.  Clark.  14  Pa.  469,  it  was 
said :  *'A  slight  examination  of  authority  shows 
It  to  be  an  established  rule  that,  in  an  action 
on  a  negotiable  instrument,  the  defendant  has 
no  concern  in  the  question  of  actual  ownership, 
except  where  the  defense  turns  upon  points  in- 
volving the  personal  conduct  of  the  true  owner, 
or  those  who  preceded  him.  In  Gage  v.  Kendall, 
15  Wend.  641,  it  is  laid  down  that  the  owner 
of  a  note  indorsed  in  blank  may  fill  it  up  with 
what  name  he  pleases,  and  the  person  whose 
name  is  so  inserted  is  deemed,  on  record,  the 
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legal  owner,  for  all  the  purposes  of  action.  Oar 
own  cases  accord  with  this  doctrine." 

And  a  plea  was  held  insufficient  which  con- 
tained no  averment  to  the  effect  that  the  note 
in  question  was  obtained  by  fraud,  theft,  duress, 
or  other  undue  means,  nor  any  other  facts  which 
would  devolve  upon  the  plaintiff  the  burden  of 
proving  that  it  was  a  bona  fide  holder  of  the 
note  in  question  for  value.  Third  Nat.  Bank  v. 
Angell,  18  R.  1.  1,  29  AU.  500.  In  this  case 
the  action  was  brought  against  stockholders  up- 
on a  Judgment  against  the  corporation.  The 
defendant  pleaded  that  the  plaintiff,  at  the 
time  of  the  commencement  of  the  action  on  the 
note  on  which  the  Judgment  was  had,  was  not 
a  bona  fide  holder  for  value. 

And  the  same  was  held  in  Mumford  t. 
Weaver.  18  R.  I.  801.  31  Atl.  1.  where  the 
answer  did  not  plead  that  plaintiff's  possession 
was  mala  fide,  but  pleaded  that  the  note  was 
the  property  of  one  Maria  S.  Saunders,  and 
that  the  plaintiff  had  no  interest  in  the  note, 
having  received  it  after  maturity  for  collection 
for  Maria  S.  Saunders.  In  this  case  the  court 
said:  "The  plaintiff  demurs  to  the  plea.  The 
question  thus  presented  for  decision  is  whether 
the  plaintiff  is  entitled.  In  the  circumstances 
stated  in  the  plea,  to  sue  upon  the  note.  We 
think  he  is.  .  .  .  Anyone  in  possession  of 
a  note  indorsed  in  blank  is  prima  fade  the 
holder,  and  may  sue  upon  it  until  his  right  is 
disproved.  It  is  no  defense  to  an  action  on  such 
paper  that  the  property  in  it  Is  in  another,  and 
not  in  the  plaintiff." 

And  in  an  action  on  a  note  payable  to  bearer, 
the  court  said :  **It  Is  very  clear  law  that  a  suit 
may  be  brought  In  the  name  of  a  person  having 
no  interest  in  the  note,  for  the  benefit,  and  l^ 
the  direction,  of  the  owner.  It  is  not  material 
to  the  defendant  whether  the  plaintiff  sues  in 
his  own  right,  or  for  the  use  of  another.  His 
contract  obliges  him  to  pay  to  any  person  who, 
by  possession  of  the  note,  fulfils  the  descrlptioD 
of  bearer,  unless  he  acquired  the  possession  by 
fraudulent  means."     O'Brien  v.  Sauls,  2  Rich. 

L.  332. 

So,  In  an  action  of  assumpsit  against  the 
maker  of  notes  payable  to  a  named  payee,  or 
bearer.  It  was  held  "that  it  was  not  necessary, 
to  entitle  the  plaintiff  to  recover,  that  he  should 
have  proved  his  having  given  a  valuable  con- 
sideration for  them ;  unless  It  had  appeared  that 
they  had  been  lost  by  the  real  owner,  or  stolen, 
or  otherwise  forcibly  or  fraudulently  obUloed 
from  him ;  or,  in  short,  that  the  plaintiff's  pos- 
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his  pleading.  It  is  the  intention  of  the 
party^  as  indicated  by  his  acts  at  the  time, 
which  Axes  bis  standing  in  court.  By  tak- 
ing leave  to  amend,  he  thereby  indicates  his 
intention  to  abandon  his  former  position 
and  to  draft  his  pleading  upon  a  different 
theory,  or  to  state  his  cause  of  action  in 
different  language.  By  taking  leave  to 
amend,  he  admits  the  insufficiency  of  the 
pleading,  and  he  is  bound  by  his  own  con- 
duct, and  cannot  afterwards  take  advantage 
of  it.  Any  other  rule  would  permit  delays 
under  the  guise  of  a  desire  to  submit  to  the 
ruling  of  the  court  and  amend,  when  in  fact 
the  party  had  no  intention  of  amending. 
Courts  everywhere  insist  upon  such  rules  of 
practice  and  conduct  of  parties  litigant  as 
will  promote  justice,  and  such  as  will  not 


encourage  or  countenance  deception.  Tlie 
attx>rney  is  supposed  to  know  the  law  of  his 
case  equally  as  well  as  the  court,  and  inas- 
much as  the  statute,  with  the  permission  of 
the  court,,  allows  a  party,  at  his  own  elec- 
tion, to  amend  or  stand  on  bis  pleading,  it 
is  only  fair  that  he  should  make  his  elec- 
tion, and  then  be  bound  by  it;  and,  if  he 
elect  to  amend,  he  cannot  afterwards,  sim- 
ply because  his  own  views  of  the  law  may 
have  changed,  or  further  investigation  con- 
vinced him  that  his  former  position  was 
correct,  urge  error  in  a  ruling  which  he  had 
accepted  as  the  law.  When  he  elects  to 
amend  he  abandons,  not  necessarily  his  view 
of  the  law  as  urged  against  the  demurrer, 
but  that  particular  pleading,  and  it  is  just 
the  same  as  though  it  had  never  been  filed; 


semion  was  not  bona  fide."    Jackson  v.  Heath, 
1  Bail.  L.  355. 

Texas  act  January  25,  1840  (Sayles's  Civ. 
Stat.  art.  266),  pravldes  that  an  assignee  of  a 
negotiable  instrament  may  maintain  any  action 
in  hlB  own  name  which  the  original  obligee  or 
payee  may  have  brought.  It  appears  that  there 
Is  no  Code  provision  in  this  state  requiring  an 
-actl<m  to  be  brought  by  the  real  party  in  inter- 
est, although  the  phrase  "real  party  in  interest" 
is  used  in  a  recent  case.  The  commercial- law 
mle  reqniring  the  defendant  to  set  up  an  equity 
against  the  alleged  owner,  in  answers  denying 
the  ownership  by  plaintiff  of  the  note  sued  on, 
Is  the  mle  in  this  state. 

In  an  action  by  an  indorsee  against  the  ac- 
ceptors of  a  bill  of  exchange,  the  answer  was 
a  general  denial,  a  denial  that  plaintiff  was  the 
owner,  and  an  allegation  that  the  suit  was  a 
fraudulent  scheme  with  the  drawers,  who  were 
the  owners,  to  defeat  a  good  defense  set  out  in 
the  answer.  It  was  held  that  the  indorsement 
was  not  in  issue,  but  that  the  answer  was  sufll- 
•dent  to  allow  the  defendants  to  prove  that 
plaintiff  was  not  a  bona  fide  holder  without  no- 
tice, and  to  prove  their  defense  against  the  al- 
leged owners.  Rische  v.  Planter's  Nat.  Bank, 
94  Tex.  413,  19  8.  W.  610.  This  case  notices 
the  rule  fn  Massachusetts,  to  the  effect  that  a 
denial  of  ownership  does  not  put  in  issue  the 
legal  title,  and  the  rule  in  New  York,  that, 
under  the  "party  in  Interest"  statute,  it  is  not 
necessary  to  set  up  a  defense  against  the  alleged 
owner,  and  says;  "In  the  case  before  us  it  is 
not  important  to  inquire  which  of  these  cases 
states  the  correct  rule;  for  we  are  of  opinion 
that  the  answer.,  to  which  exceptions  were  sus- 
tained, does  deny  that  plaintiff  had  the  bene- 
ficial Interest  in  the  paper,  while  conceding 
that  it  holds  the  legal  title,  for  the  answer  does 
not  controvert  the  fact  that  the  paper  was  in- 
dorsed in  blank  by  Blackmur  &  Company,  nor 
that  it  was  delivered  to  plaintiff  by  them ;  but 
It  does  in  effect  allege  that  this  was  done  for  a 
fraudulent  purpose.  If  this  be  so,  we  see  no 
good  reason  for  sustaining  the  exceptions  to  the 
entire  answer  which  set  up  a  good  defense 
against  the  drawers,  who,  according  to  the  an- 
swer, were  the  real  parties  in  interest." 

In  an  action  by  an  indorsee  against  the  mak- 
ers and  indorser  of  a  note,  the  answer  was  a 
general  denial,  accord  and  satisfaction,  that 
plaintiff  was  not  the  owner  nor  the  rightful 
holder  of  the  note,  and  that  it  passed  to  the 
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assignee  of  the  payee  for  the  benefit  of  credit- 
ors. This  was  held  insufficient.  Brown  v. 
Chenoworth,  51  Tex.  469.  In  this  case  the 
court  said:  "It  has  been  repeatedly  decided  by 
this  court  that  the  apparent  legal  owner  of  a 
negotiable  note  may  maintain  a  suit  on  the 
same,  and  that  the  mere  naked  fact  that  he  is 
not  the  real  owner  would  not  be  matter  of  de- 
fense, either  in  bar  or  in  abatement ;  but  that 
the  defendant  must  allege  and  prove  some  mat- 
ter of  defense  against  the  beneficial  owner;" 
citing  McMillan  v.  Croft,  2  Tex.  397;  Thomp- 
son V.  Cartwright,  1  Tex.  87,  66  Am.  Dec.  95; 
Butler  V.  Robertson,  11  Tex.  143 ;  Andrews  v. 
Hoxie,  6  Tex.  183 ;  Jackson  v.  Elliott,  49 
Tex.  69. 

So,  where  no  defense  against  the  alleged  own- 
er was  set  out,  the  answer  was  held  insuiBcient. 
Fowler  v.  Willis,  4  Tex.  46.  This  was  an  an- 
swer by  the  maker  of  a  note  alleging  that  a 
third  person  was  the  legal  and  equitable  owner 
of  the  same,  and  that  it  was  fraudulently  trans- 
ferred to  plaintiff  (an  Indorsee)  in  order  to  de- 
feat a  defense,  of  which  the  plaintiff  had  full 
notice. 

In  Thomps<m  v.  Cartwright,  1  Tex.  87,  66  Am. 
Dec.  95,  which  was  an  action  by  the  payee,  the 
commercial- law  rule  was  adopted.  The  court 
said :  "The  inquiry  whether  there  was.  an  equi- 
table owner,  aside  from  or  behind  the  legal 
ownership,  was  not  essential  to  the  rights  of 
the  defendant,  unless  there  was  matter  of  de- 
fense growing  up  between  him  and  such  equita- 
ble owner." 

And  in  McMillan  v.  Croft,  2  Tex.  397,  which 
was  an  action  by  the  payee,  the  answer  was  a 
general  denial  and  a  denial  of  the  interest  of 
the  plaintiff  in  the  note,  and  an  allegation  that 
he  had  availed  himself  of  the  bankrupt  law, 
and  that  the  note  thereby  became  the  property 
of  his  assignee.  It  v(ha  held  that  the  plaintiff 
was  the  pr(^>er  person  to  maintain  the  action, 
whoever  might  have  been  the  beneficial  or  equi- 
table owner  of  the  note;  approving  Thompson 
v.  Cartwright,  1  Tex.  87,  60  Am.  Dec.  95,  say- 
ing: "Unless  there  was  some  matter  of  defense 
subsisting  between  himself  and  such  equitable 
owner,  of  which,  in  the  present  case,  there  was 
no  pretense." 

But  in  an  action  by  a  holder  against  an  ac- 
commodation maker  of  a  note,  a  defense  that 
the  note  was  given  for  fisurious  loan,  that  the 
payee  was  still  the  real  owner,  and  that  the 
indorsement  to  plaintiff  was  made  to  prevent 
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and  a  party  who  expressly  abandons  a 
pleading  cannot  at  his  own  election,  without 
permission  of  the  court,  urge  it  as  an  exist- 
ing pleading  in  the  case.  These  views  are 
supported  by  the  authorities,  as  will  be  seen 
from  a  few  cases  from  which  we  will  quote: 
Brovm  v.  J,  1,  Case  Ploto  Works,  9  Ejin. 
App.  686,  59  Pac.  601:  "Error,  if  any,  in 
sustaining  a  demurrer  to  an  amended  an- 
swer, is  waived  by  filing  a  second  amended 
answer."  Phenix  Ins,  Co,  v.  Belt  R.  Go. 
182  111.  38,  54  N.  E.  1046:  Where  a  party 
desire?  a  review  on  an  appeal  of  a  ruling  on 
a  demurrer,  he  must  abide  by  the  demurrer. 
Anthony  v.  Slayden,  27  Colo.  144,  60  Pae. 
826:  "Another  point  appellant  makes  is 
that  the  order  overruling  the  demurrer  to 
the  first  amended  complaint  is  now  open  to 


review.  While  conceding  the  general  rule- 
to  be  that  a  party  waives  a  ruling  sustain- 
ing a  demurrer  to  his  pleading,  when  he- 
pleads  over  or  amends,  yet  he  says  this  his 
no  application  here,  for  he  was  not  allowed 
to  file  a  second  amended  complaint,  and 
therefore  got  no  benefit  from  his  election. 
This  reasoning  is  specious,  but  not  sounds 
Indeed,  unless  we  treat  the  tendering  of  the- 
second  amended  complaint  as  an  application 
for  leave  to  amende  or  as  the  act  of  pre- 
senting an  amended  pleading  in  pursuance 
of  previous  leave,  plaintiff  has  no  standing 
at  all,  for  an  order  of  court  is  a  condition 
precedent  of  the  right  to  amende  By  ten- 
dering for  filing  the  second  amended  com- 
plaint, though  it  was  refused,  he  manifest- 
ed aa  intention  to  waive   any  error  that 


a  defense,  was  held  sufficient.     Rice  v.  Abeles, 
1  W.  N.  C.  88. 

So,  it  was  held  that  the  defendant  could  not 
question  the  title  of  the  plaintiff,  unless  it  was 
necessary  for  the  purpose  of  his  defense.  Varner 
V.  Lamar,  9  6a.  589.  In  this  case  the  maker 
pleaded  that  the  plaintiff,  an  indorsee,  was  not 
the  true  owner  of  the  note,  but  that  the  same 
was  the  property  of  a  prior  indorser  (a  de- 
fendant), and  had  been  indorsed  to  the  plaintiff 
to  avoid  a  plea  of  set-off.  But,  having  with- 
drawn his  plea  of  set-off,  he  stood  before  the 
conrt  without  any  legal  defense  whatever. 

And  an  answer  presenting  no  equitable  de- 
fense against  the  alleged  owner  was  held  to  pre- 
sent no  Issue.  Field  v.  'Thornton,  1  6a.  306. 
This  answer  pleaded  the  general  issue,  and  that 
the  note  was  the  property  of  a  corporation 
which  was  insolvent,  and  ^ilch  had  fraudu- 
lently used  the  name  of  the  plaintiff,  who  was  an 
Indorsee,  Instead  of  Its  own,  to  prevent  set-off. 
This  was  on  the  ground  that  the  title  of  the 
plaintiff,  as  the  holder  of  negotiable  paper, 
could  not  be  questioned,  unless  justice  to  the 
defendant  made  It  necessary,  and  that,  as  no 
set-off  or  any  other  defense  was  filed  by  the  de- 
fendant against  the  alleged  owner,  it  was  not  a 
good  answer.  The  answer  admitted  a  delivery 
to  plaintiff  by  the  corporation ;  but  the  effect 
of  this  admission  was  not  discussed. 

And  the  same  was  held  in  an  action  brought 
for  the  use  of  another,  who  was  alleged  to  be 
the  assignee  of  the  bank  In  which  were  notes 
payable  "to  the  order  of  A.  B.  Davis,  Cashier.*' 
One  plea  alleged  that  the  bank  never  assigned 
said  notes  to  the  plaintiff,  and  another  plea  was 
the  general  Issue.  It  was  held  on  the  Issues 
made  that.  It  did  not  appear  necessary  for  the 
defense  that  the  question  of  the  plaintiff's  title 
should  be  inquired  Into.  Hall  v.  Carey,  5  6a. 
239.  In  this  case  the  conrt  said:  "We  held 
in  Field  v.  Thornton,  1  6a.  306,  that  the  ques- 
tion of  title  In  negotiable  paper  is  one  which  a 
defendant  will  not  be  permitted  to  raise,  unless 
It  Is  made  to  appear  that  it  Is  necessary  for  the 
purposes  of  his  defense." 

And  In  Nisbet  v.  Lawson,  1  6a.  275,  the  court 
said :  "We  shall  hold  that  the  agent  of  a  nego- 
tiable note,  payable  to  bearer  or  Indorsed  In 
blank,  may  sue  thereon.  In  his  own  name,  as  may 
all  others  who  are  in  possession  of  such  paper. — 
possession  being  presumptive  evidence  of  title ; 
and  that  the  right  of  the  plaintiff  can  only  be 
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questioned  when  It  becomes  necessary  for  the- 
purposes  of  defense." 

In  6eorgIa  the  rule  under  commercial  law 
has  been  incorporated  in  the  statute. 

So,  In  an  action  on  a  note  executed  by  the 
defendant,  payable  to  himself  or  order,  and  in- 
dorsed by  him,  the  answer  was  a  general  denial, 
and  also  a  denial  that  plaintiff  was  the  bona  fide 
holder  of  the  note  sued  on.  It  was  held,  under 
6a.  Civ.  Code,  i  3698,  providing  that  the  title 
of  the  holder  of  a  note  cannot  be  inquired  Into- 
unless  it  is  necessary  for  the  protection  of  the 
defendant,  or  to  let  in  the  defense  which  he 
seeks  to  make,  that  the  answer  stated  no  de- 
fense, and  the  defendant  would  not  be  heard  t» 
allege  that  plaintiff  was  not  the  bona  fkle  holder. 
Johnson  v.  Cobb,  100  6a.  130,  28  S.  E.  72. 

So,  in  6reer  v.  Woolfolk,  60  Ga.  623,  which 
was  a  distress  warrant  on  a  rent  note  payable 
to  besrer,  it  was  held  that  the  defendant  had 
no  right  to  question  the  plaintiff's  title,  onlesv 
it  wsb  shown  that  it  was  necessary  for  his  de- 
fense, under  6a.  Code,  i  2789. 

In  an  action  by  the  holder  against  the  maker 
of  a  note  payable  to  bearer,  the  defendant  plead- 
ed the  general  Issue,  and  that  the  note  was 
without  consideration.  The  court  held  that,  a» 
the  note  was  payable  to  bearer,  it  was  Imma- 
terial to  the  defendant  to  Inquire  Into  plain tUTs 
title  to  the  note.  Hambright  v.  Stover,  31  Ga. 
300. 

So,  hi  Mayer  v.  Thomas,  97  6a.  772,  25  8.  E. 
761,  which  was  an  action  by  a  receiver  for  tbe 
use  of  a  bank,  on  a  note  payable  to  the  bank 
cashier,  a  plea  admitting  that  the  note  was 
part  of  the  assets  of  the  bank,  but  denying  that 
the  plaintiff  was  the  owner  and  holder,  was 
stricken  out  on  demurrer,  no  defense  being  as- 
serted against  the  note,  under  6a.  Code,  %  278^ 
(3698),  svpra. 

And  in  Atkins  v.  Cobb,  56  6a.  86,  which  was 
an  action  by  indorsees  against  the  acceptors  on 
a  bill,  tbe  pleadings  were  not  given,  but  tbe 
court  held  that  "the  title  of  the  holder  of  ne- 
gotiable paper  cannot  be  inquired  into  further 
than  is  necessary  for  the  protection  of  the  de- 
fendant, or  to  let  In  the  defense  which  he  seeks 
to  make.'* 

Under  the  law  merchant  the  indorsee  of  a 
note,  or  the  holder  of  a  note  payable  to  a  payee 
"or  bearer,"  Is  entitled  to  maintain  an  action 
thereon ;  and  in  a  number  of  cases  it  is  held 
that  it  Is  no  defense  to  deny  his  ownership  of 
the  same;  and  this  is  held  without  discaastair 
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may  hare  been  comiuitted  by  tbe  court  in 
sitstaining  the  demurrer  to  the  first  amend- 
ed complaint,  and  waived  the  right  to  as- 
sign error  thereto,  just  as  clearly  as  though 
he  had  succeeded  in  procuring  an  order  for 
its  filing,  and  afterwards  the  court  had 
stricken  it  from  the  files  or  sustained  a  de- 
murrer to  it.  It  is  not  true,  as  claimed, 
that  plaintiff  was  cut  off  of  a  right  to 
amend.  The  court  did  not  decide  that  some 
kind  of  an  amendment  might  not  be  made, 
hut  only  that  the  second  amended  complaint 
tendered  wa^s  not  proper;  and  when  a  party 
can  assign  error  either  to  a  ruling  refusing 
leave  to  file,  or  striking  from  the  files  an 
amended  pleading,  he  may  not  also  assign 
error  to  a  previous  ruling  sustaining  a  de- 
murrer  to   an  earlier   pleading   which   the 


amended  one  was  intended  to  supplant.  It> 
would  be  manifestly  unfair  to  permit  this  to 
be  done."  And  again  on  page  154,  27  Colo., 
and  page  829,  60  Pac,  on  rehearing  of  the 
same  case,  it  is  said  in  a  per  curiam  opin- 
ion: "We  said  distinctly  in  the  former 
opinion  that  plaintiff  was  not  in  a  portion 
to  question  the  rulings  of  the  trial  court 
in  sustaining  demurrers  to  either  of  his 
first  two  pleadings,  for  the  reason  that  by 
the  filing  of  the  first  amended  pleading  he 
is  conclusively  deemed  to  have  waived  error, 
if  any  there  was,  in  the  order  of  the  court 
sustaining  the  demurrer  to  the  original 
complaint;  and  when  he  elected  to  file  a 
second  amended  complaint,  when  the  court 
sustained  a  demurrer  to  the  first  amended 
complaint,  he  likewise  abandoned  the  latter 


the  rule  that  In  such  eases  a  defense  against 
the  alleged  owner  should  be  pleaded. 

In  Fairfield  ▼.  Adams,  16  Pick.  381,  which  was 
an  action  by  the  indorsee  against  the  acceptor 
of  a  draft  indorsed  in  blanic  by  the  payee,  it  was 
held  that  It  was  no  ground  of  defense  that  the 
beneficial  interest  was  in  another,  or  that  the 
plaintiff  when  he  recovers  will  be  bound  to  ac- 
count for  the  proceeds  to  another. 

In  Way  v.  Richardson,  3  Gray,  412,  68  Am. 
Dec.  700,  the  answer  was  that  the  indorser  of 
the  note  was  the  owner,  and  that  the  suit  was 
proaeeated  for  his  benefit,  and  that,  if  the  plain- 
tiff was  the  owner,  he  acquired  it  overdue,  with- 
out consideration,  and  with  knowledge  that  it 
had  been  paid.  The  court  said  :  "It  was  not  com- 
petent for  the  defendant  to  deny  that  the  plain- 
tiff was  the  owner  and  holder  of  the  note,  with- 
out traversing  the  signature  or  the  Indorsement, 
or  tbe  delivery  of  the  note,  which  he  did  not 
offer  to  do."  The  only  issue  made  by  this  an- 
swer was  that  plaintiff  was  not  a  bona  fide  pur- 
chaser for  value  before  maturity,  and  his  title 
to  the  note  was  not  put  in  issue. 

And,  in  an  action  by  the  holder  of  a  note 
payable  to  a  named  person,  or  bearer,  the  an- 
swer denied  that  plaintlfT  was  the  owner  and 
bearer,  and  alleged  that  it  was  the  property  of 
the  payee,  and  filed  a  set-off.  The  court  said 
that,  by  giving  a  note  payable  to  bearer  at  a 
future  day,  which  Is  strictly  a  negotiable  note, 
the  defendant  agreed  to  pay  the  amount  to  any 
person  to  whom  it  might  be  transferred,  before 
the  day  of  payment,  without  any  offset.  Pettee 
V.  Prout,  3  Gray,  502,  63  Am.  Dec.  778.  - 

And  in  Peaslee  v.  McLoon,  16  Gray,  488, 
which  was  an  action  by  the  holder  against  the 
maker  of  a  note  indorsed  in  blank,  the  answer 
put  in  issue  the  indorsement.  The  plaintiff  hav- 
ing the  legal  title  and  suing  for  the  real  owner. 
It  was  held  that  he  could  maintain  the  action 
although  the  note  belonged  to  the  indorser. 

In  Towne  v.  Wason,  128  Mass.  •517,  which 
was  an  action  by  a  holder  on  a  note  made  by 
defendant  payable  to  his  own  order  and  in- 
dorsed by  him,  where  it  was  held  that  the  plain- 
tiff, although  in  possession  of  the  note,  had  no 
Interest  in  it,  and  was  prosecuting  the  action 
against  the  objection  of  the  person  beneficially 
Interested,  the  court  said :  "It  Is  agreed  that 
the  actual  manual  possession  of  a  promissory 
ncte  payable  to  bearer,  or  indorsed  in  blank, 
gives  to  the  holder  prima  facie  a  right  to  sue 
upon  it ;  and  there  does  not  seem  to  be  any  con- 
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troversy  between  the  parties  upon  the  questi<m 
whether  the  lawful  possession  gives  to  the  party 
holding  It  absolutely  the  right  to  sue  upon  it 
without  regard  to  the  holder's  title  to,  or  inter- 
est in.  the  note."  The  pleadings  are  not  given. 

In  Wheeler  v.  Johnson,  97  Mass.  39,  It  waa 
held :  "The  maker  of  a  note  payable  to  bearer 
cannot  defeat  an  action  thereon  brought  in  the 
name  of  one  who  had  possession  of  the  note  at 
the  commencement  of  the  suit,  and  has  con- 
tinued to  hold  it  ever  since,  by  showing  that 
a  third  party  was  the  real  owner  of  the  note, 
when  it  appears  that  such  third  party  has  never- 
objected  to  the  possession  of  the  plaintiff  and 
the  suit  brought  by  him,  but  has  expressly  con- 
sented to  and  ratified  such  possession  and  the- 
prosecution  of  the  action." 

In  Beekman  v.  Wilson,  9  Met.  434,  the  court 
said :  "It  is  no  sufflclent  objection  to  maintain- 
ing this  action,  that  the  plaintiff  on  the  record 
is  not  the  party  beneficially  interested,  and,  as 
such,  entitled  to  retain  the  avails  of  the  Judg- 
ment for  his  personal  benefit.  That  privity  of 
contract,  which  is  required  in  the  action  of  as- 
sumpsit, is  sufficlentHy  shown  In  the  case  of  a 
negotiable  note  payable  to  the  order  of  the 
promisee  and  indorsed  by  him  in  blank,  when 
an  action  is  instituted  in  the  name  of  the  holder 
of  such  note,  who  came  into  the  possession  of 
it  with  the  assent  of  the  party  in  interest,  and 
the  suit  Is  really  prosecuted  for  the  benefit  of 
such  party,  and  without  any  objections  inter- 
posed by  him.  In  such 'cases  the  maker  of  the 
note  cannot  object  merely  to  the  want  of  inter- 
est, or  privity  of  action  on  the  part  of  the 
plaintiff." 

In  an  action  of  contract  by  an  indorsee 
against  the  maker  of  a  note,  the  answer  was 
not  given  ;  but  it  was  held  that  "it  is  no  ground 
of  defense  that  the  plaintiff  has  no  beneficial 
interest  in  the  note  sued  on,  and  will  be  bound 
to  account  to  the  real  owner  for  the  proceeds  of 
any  judgment  recovered  on  It."  The  court  said 
that  tbe  assumption  that  an  action  could  not  be 
maintained  unless  the  plaintiff  was  beneficially 
intereoted  In  the  note  was  unsound.  Spofford  v. 
Norton,  126  Mass.  533. 

And  In  National  Pemberton  Bank  v.  Porter, 
125  Mass.  833,  28  Am.  Rep.  235.  which  was 
an  action  by  an  indorsee  against  the  maker  of 
a  note,  speaking  of  the  defense  that  plaintiff 
had  no  authority  to  buy  the  note,  and  that  such 
purchase  was  ultra  vires,  the  court  said :  "In 
this  commonwealth,  it  is  not  necessary  that  th» 
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pleading.  We  also  said,  and  repeat,  that 
when  plaintiff  tendered  for  filing,  or  filed, 
his  second  amended  complaint,  all  former 
pleadings  were  as  if  they  had  not  been  filed, 
«ave  only  for  the  purposes  of  comparison, 
and  we  held  that  our  examination  of  the 
former  pleadings  was  made  solely  for  the 
purpose  of  enabling  us  to  determine  wheth- 
er the  second  amended  complaint  tendered 
for  filing  was  proper  in  this  action."  And 
in  Wickhofn  v.  Hyde  Park  Bldg,  d  L.  Asao, 
80  111.  App.  52.3,  it  is  held  that  taking 
leave  to  file  an  additional  plea,  without 
electing  to  stand  by  the  plea  to  which  a  de- 
murrer was  sustained,  is  a  waiver  of  all 
right  of  exception  to  a  ruling  of  the  court 
on  the  demurrer. 

The  appellants,  however,  contend  that,  at 


the  time  of  the  sustaining  of  the  demurrer 
to  the  second  count  or  defense,  they  did  not 
take  leave  to  amend,  but  refused  to  plead 
further.  This  may  be  true,  but  the  tran- 
script presented,  when  aided  by  the  legal 
presumptions,  refutes  this  contention.  The 
language  of  the  journal  entry  of  the  court 
is  as  follows:  ''It  is  therefore  by  the  court 
ordered  that  the  said  demurrer  of  the  plain- 
tiff to  the  answer  of  the  defendants  be,  and 
the  same  is  hereby,  sustained,  and  defend- 
ants are  given  until  November  1,  1899,  in 
which  to  file  an  amended  answer."  The  de- 
fendants were  present  by  attorney,  and,  if 
they  desired  to  stand  upon  the  answer,  it 
was  the  duty  of  counsel  to  see  that  the  rec- 
ord of  judgment  so  stated.  The  record  re- 
cites that  the  defendants  were  given  until 


plaintiff  In  a  suit  on  a  promissory  note  shall 
have  the  legal  title  or  beneficial  interest  in  the 
note,  or,  indeed,  that  he  shall  have  any  title  or 
interest  in  it,"  The  court  further  said:  "To 
illustrate  further  the  fact  that  it  is  not  neces- 
sary that  the  plaintiff  bank  be  the  owner  of  the 
note  in  order  tliat  an  action  may  be  main- 
tained npon  it,  suppose  that  this  note  had  been 
discounted  in  the  ordinary  course  of  business, 
and  the  bank  had  filled  the  blank  indorsement, 
as  at  any  time  it  had  authority  to  do,  and  as 
before  judgment  Is  entered  it  is  proper  to  do, 
by  writing  over  the  indorser*s  name  the  words, 
^Pay  the  within  to  the  National  Pemberton 
Bank,*  and,  under  Its  authority  to  negotiate 
the  note,  had  transferred  it,  without  indorse- 
ment, for  Its  full  value,  to  a  third  party.  Such 
third  party  could  maintain  an  action  upon  it  in 
the  name  of  the  present  plaintiff,  although  the 
present  plaintiff  has  no  interest  in  it.  Suppose, 
for  the  sake  of  argument  that  the  plaintiff  is 
not  the  bona  fide  holder  of  the  note,  within  the 
meaning  of  that  phrase  when  used  in  law  in 
relation  to  the  bolder  of  a  negotiable  promissory 
note,  what  would  be  the  result  of  such  admis- 
aion?  Simply  this,  that  any  defense  might  be 
made  to  the  note  which  could  be  made  between 
any  of  the  parties  to  it,  as  between  one  another ; 
nothing  more." 

In  liOhman  v.  Cass  County  Bank,  87  III.  616, 
which  was  an  action  by  an  indorsee,  where  the 
pleadings  were  oral,  it  ^as  held  that  it  was  no 
t3efense  to  show  that  another  party  had  an 
Interest  in  the  proceeds  of  the  recovery,  as  the 
ault  was  properly  brougjit  by  the  party  holding 
the  legal  title. 

b.  Denial  of  legal  title,  * 

1.  General  iseue. 

In  s<»ne  states  a  plea  in  the  nature  of  a  gen- 
eral issue  is  allowed,  and  such  a  plea  Is  pro- 
vided for  by  the  statute  in  Michigan  and  Illinois. 
In  the  Code  states  a  general  denial  has  taken 
the  place  of  this  plea.  In  Tennessee  the  plea 
is  insufficient  in  an  action  of  assumpsit,  the 
plea  there  being  non  assignavit,  if  the  indorse- 
ment is  denied.  Usually  where  the  plea  of  gen- 
eral issue  is  allowed  it  puts  in  issue  the  legal 
title  of  plaintiff,  and  some  cases  hold  that  the 
defendant  may  show  that  the  possession  by 
plaintiff  was  obtained  by  unfair  means. 

In  Lake  v.  Hastings,  24  Miss.  490,  which  was 
an  action  by  the  payee  on  a  note  indorsed  to 
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Reading  ft  Peck,  who  had  indorsed  it  in  blank, 
the  defendant  pleaded  the  general  issue,  and 
proved  that  plaintiff  had  no  interest  in  the  note 
and  claimed  no  ownership  or  control  of  it,  and 
that  it  had  not  been  in  his  possession  since  the 
first  indorsement.  The  court  said :  **In  a  pro- 
ceeding begun  at  law,  this  court  can  only  re- 
gard the  legal  title,  and,  if  that  Is  not  In  the 
party  who  brought  the  suit,  the  action  cannot 
be  maintained.  We  are  also  of  opinion  that  the 
defendant  has  a  right  to  show  that  Hastings  had 
no  interest,  and  had  not  the  legal  title  in  him 
under  the  general  issue.  By  pleading  the  gen- 
eral issue  he  only  admitted,  under  our  stat- 
utes, that  he  had  executed  the  promissory  note 
sued  on,  and  that  the  plaintiff  was  payee  (In 
which  character  he  sued),  but  he  did  not  thereby 
admit  that  he  owed  the  money  to  the  plaintiff, 
or  that  the  legal  title  was  In  him  when  the  suit 
was  brought." 

In  the  Mississippi  cases,  there  Is  an  ambiguity 
in  some  of  the  terms  used,  which  would  indi- 
cate, under  the  plea  of  general  issue,  that  the 
equitable  title  was  in  issue  as  well  as  the  legal 
title.  The  cases  probably  used  the  word  **in- 
terest**  inadvertently,  because  they  did  not  dis- 
cuss that  question,  and  a  review  of  the  cases  la 
found  in  the  case  of  Anderson  v.  Leland.  46 
Miss.  290,  which  was  an  action  of  assumpsit  on 
an  account,  and  it  was  held  that  under  a  plea 
of  nan  a»€umpBit,  no-t  sworn  to,  evidence  was  ad- 
missible to  show  that  neither  the  nominal  plain- 
tiff, nor  the  usee,  had  any  "interest"  in  the  de- 
mand sued  on ;  but  the  discussion  of  the  case 
shows  that  the  court  intended  to  apply  the  term 
to  legal  title.  The  trouble  In  pleading  in  Mias- 
Isstppi  arose  over  the  application  of  Miss.  Code 
1857,  art.  237,  providing  that  in  no  case  shall 
it  be  necessary  to  prove  identity  or  names  of 
persons  or  description  of  character  which  may 
be  set  forth  in  the  pleadings,  unless  the  same 
shall  be  denied  by  special  verified  plea.  This 
might  mean  that  an  assignee  or  Indorsee  suins 
In  that  character  would  not  have  to  establlah 
that  fact,  unless  it  was  denied  by  aflidavit.  The 
point  of  the  case  seems  to  have  been  that  under 
this  statute,  while  the  general  proposition  was 
admitted  that  the  piahitiff  must  have  a  "legal 
right"  to  the  chose  in  action,  it  was  Insisted 
that  the  testimony  showing  a  want  of  **right** 
could  not  be  submitted  to  the  Jury  except  by  a 
plea  supported  by  afiidavit  denying  the  character 
in  which  the  plaintiff  sued,  saying :  "In  the  suit 
at  bai-  the  plaintiff  does  not  claim  as  an  *artl- 
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a  certain  day  in  which  to  amend,  and  it  will 
lie  conclusively  presumed  (this  provision 
granting  amendment  being  in  the  defend- 
unts'  favor ) ,  in  the  absence  of  a  showing  in 
"the  record  to  the  contrary*,  that  it  was  made 
^t  their  request. 

in  the  case  of  Clement  v.  Deartf  51  S.  C. 
till,  28  S.  E.  942,  the  supreme  court  of 
^o>jth  Carolina  said:  "This  is  an  appeal 
from  an  order  sustaining  a  demurrer  to  the 
•complaint  upon  the  ground  that  the  facts 
therein  stated  arc  not  suiBcient  to  consti- 
xuc«  a  cause  of  action.  The  following  state- 
ment appears  in  the  'case:'  'After  argu- 
ment of  counsel,  the  circuit  judge  announced 
that  he  wpnld  sustain  the  demurrer,  where- 
upon the  plaintiff  moved  to  be  allowed  to 
amend  his  complaint,  and  after  argument 


his  honor  signed  the  following  order:  The 
above  cause  having  been  called  for  trial, 
nnd  the  complaint  having  been  read,  the  de- 
fendant interposed  an  oral  demurrer  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Ordered, 
that  the  demurrer  be  sustained,  and  that 
plain  tiff  have  leave  to  amend  the  complaint 
upon  payment  of  the  costs  of  this  term.' 
From  this  order  plaintiff  gave  due  notice  of 
his  intention  to  appeal,  on  the  several 
grounds  set  out  in  the  record,  all  of  which 
impute  error  to  the  circuit  judge  in  sustain- 
ing the  demurrer.  There  is  nothing  in  the 
record  to  show  whether  the  plaintiff  has  or 
will  accept  or  decline  the  privilege  granted 
him  to  amend;  and,  in  the  absence  of  any 
such  showing,  we  are  bound  to  assume  that 


ficial  or  represeatative'  personage.  He  sues  In 
his  'Individual'  right. — Ix^land,  as  having  the 
legal  title.  Miller  as  owning  the  beneficial  In- 
rerest.  The  plea  controverts  the  claim  made 
against  the  defendant.  .  .  .  So  in  no n  a«- 
jiumptlt,  whether  the  title  counted  upon  be  as 
payee  or  indorsee,  he  holds  the  af&rmative  of 
The  issue,  and  must  prove  it.  The  production  of 
the  note  in  evidence  malces  out  the  case  most 
generally." 

Moore  v.  Anderson,  3  Smedes  &  M.  325.  ap- 
pears to  differ  with  Anderscm  v.  Leland,  46 
Miss.  290,  $upra,  but  Is  reviewed  in  this  case, 
the  court  saying:  "But  when  carefully  analyzed 
It  goes  no  further  than  to  hold  that  the  plea 
and  affidavit  shifts  the  burden  of  proof  from 
the  defendant  to  the  plaintiff;  hence  it  was 
»ald :  'He  was  In  the  condition  he  would  have 
been  if  the  statute  had  not  been  passed.'  The 
•court  did  not  sav  that,  under  the  general  issue 
simply,  the  defendant  was  precluded  from  show- 
ing a'want  of  title  In  the  plaintiff.  If  that  doc- 
trine had  been  announwd  It  would  have  been 
In  antagonism  with  several  of  the  decisions." 

In  Netterville  v.  Stevens,  2  How.  (Miss.)  642. 
which  was  an  action  by  the  payee  Individually 
on  a  note  given  to  him  as  administrator,  suing 
for  the  use  of  Stevens  and  PUlett,  the  defense 
was  the  general  issue,  that  the  payee  never  as- 
signed nor  transferred  said  note  or  any  Interest 
to  the  plaintiffs,  that  plaintiffs  have  no  right, 
title,  or  Interest  m  the  note :  and  that  said  note 
belonged  to  the  estate  of  Hammett,  of  which 
plaintiff  bad  been  the  administrator,  but  that 
his  letters  were  revoked.  The  court  said  :  "And 
if  the  holder  under  certain  circumstances  will  be 
required  to  show  how  he  came  by  it,  it  seems 
<*lear  that  the  defendant  may  show  that  the 
plaintilT  holds  It  unfairly,  or  has  no  interest  In 
It.  Nothing  but  a  fair  and  bona  fide  transfer 
4)r  purchase  could  devest  the  right  of  the  payee. 
Authorities  are  abundant.  If  they  were  neces- 
sary, to  show  that  the  holder  of  a  note  must 
have  an  Interest  In  It,  or,  what  Is  the  same 
thing,  a  right  to  it,  before  he  can  recover." 

In  Moore  v.  Anderson,  3  Smedes  &  M.  321, 
which  was  an  action  by  the  nominal  plalntllT  for 
the  usee  on  a  bill  singfe,  alleged  to  be  lost,  the 
defendant  pleaded  under  oath  that  the  usee,  the 
real  plaintiff,  had  no  right,  title,  or  interest  in 
or  to  the  writing  obligatory,  and  pleaded  pay- 
ment. It  was  held,  under  How.  &  H.  (Miss.) 
Stat.  595,  i  82,  providing  that  all  pleas  shall 
be  deemed  to  admit  the  parties,  and  the  char- 
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acter  of  the  parties  suing,  unless  the  description 
of  character  be  denied  by  plea,  attested  by  oath, 
that  under  the  issue  in  this  case  It  was  neces- 
sary for  the  plaintiff  to  prove  that  he  had  an 
Interest  in  the  note  before  he  was  entitled  to 
recover. 

In  an  action  of  assumpsit  by  McKlernan  and 
Anderson  against  the  makers  and  Indorsers  of 
a  note,  the  defendants  Hied  a  general  issue,  and 
a  special  plea  stating  for  what  and  to  whom  the 
notes  were  given,  thac  they  were  sold  and  trans- 
ferred to  McKlernan  alone,  and  that  Anderson 
had  no  interest  whatever  In  them.  It  was  held 
that  the  plea  of  the  defendants  was  bad  as  It 
amounted  only  to  the  general  issue,  and  that 
the  plea  contained  but  a  matter  of  fact,  which, 
at  common  law,  the  plaintiff  was  bound  to  prove 
under  the  general  issue.  Anderson  v.  Patrick,  7 
How.   (Miss.)  347. 

The  effect  of  this  decision  is  that  the  general 
issue  put  in  Issue  the  legal  title.  The  court  said, 
approving  Nettervllle  v.  Stevens,  2  How.  (Miss.) 
642 :  "At  common  law  the  plaintiff  was  bound 
to  prove  the  making  of  the  note  and  indorse- 
ments by  proof  of  the  handwriting,  and  this 
was  prima  facie  evidence  of  interest  or  owner- 
ship. He  may  now  be  put  upon  proof  of  his  in- 
terest In  the  note,  by  proper  showing  on  the 
part  of  the  defendant.  Under  the  general  issue, 
the  defendant  may  Show  a  want  of  Interest  in 
the  plaintiff,  for  it  is  a  general  denial  that  the 
plaintiff  has  a  cause  of  action,  as  was  held  by 
this  court  in  the  case  referred  to.** 

In  Wintermute  v.  Torrent,  83  Mich.  .loS,  47 
N.  W.  358,  ^hich  held  that  an  agent  holding 
negotiable  paper  indorsed  for  collection  could 
sue  in  his  own  name  if  his  indorser  could  have 
maintained  an  action,  the  court  said :  "Having 
the  legal  title,  he  had  the  right  to  sue.  and  could 
maintain  the  action  if  Piatt  could  have  main- 
tained it,  though  he  had  no  equitable  interest 
in  it.  Negotiable  paper  may  always  be  sued  by 
the  party  having  the  legal  title." 

In  Reynolds  v.  Kent,  38  Mich.  246,  which  was 
an  action  on  a  note  payable  to  bearer,  the  de- 
fense of  general  Issue  was  held  to  put  In  Issue 
the  ownership  of  the  note.  2  How.  Stat.  (Mich.) 
i  7631.  provides  that  no  special  plea  in  bar  shall 
be  pleaded,  but  all  matters  of  defense  to  any 
such  action  may  be  given  in  evidence  under  the 
general  issue.  This  statute  was  not  cited,  but 
the  court,  referring  to  the  answer,  said :  "We 
can  conceive  no  reason  why  It  does  not  go  to 
a  direct  denial  of  the  allegations  in  the  declara- 
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the  plaintiff  either  has  or  will  accept  the 
privilege  which  he  himeelf  asked  for.  If  he 
has  already  done  so,  or  will  hereafter  do  so, 
then  the  question  whether  there  was  error 
in  sustaining  the  demurrer  to  the  complaint 
as  originally  trained  becomes  a  purely  spec- 
ulative question,  which  this  court  will  not 
consider;  for  in  that  event  the  complaint 
will  be  different  from  that  which  has  been 
adjudged  open  to  demurrer,  and  will  doubt- 
less contain  such  allegations,  the  absence  of 
which  afforded  grounds  for  the  demurrer. 
It  was  contended,  however,  in  the  oral  argu- 
ment before  this  court,  that  the  plaintiff  is 
not  bound  to  accept  the  leave  to  amend, 
burdened  with  the  condition  that  he  shall 
pay  the  costs  of  the  term.  If  so,  then  the 
plaintiff  should  have  made  it  appear  upon 


the  record  upon  which  he  asks  this  court  to 
hear  his  appeal  that  he  declined  to  accept, 
the  leave  to  amend,  burdened  with  the  con 
dition  above  stated.    /Phis,  however,  he  ha» 
failed  to  do.  and,  on  the  contrary,  while  his 
appeal   is   fix)m   the   whole  order,   and   not 
from  so  much  thereof  as  sustains  tne  de- 
murrer, none  of  his  exceptions  complain  of 
any  error  in  imposing  any  condition  upon 
the  lea\e  to  amend  granted  on  his  own  mo- 
tion.    We  are  of  opinion,  therefore,  that  the> 
plaintiff,  by  the  course  which  he  has  taken,, 
has  waived  his  right  to  appeal  from  the  or- 
der sustaining  the  demurrer;  and  for  this 
reason,    without    considering    any    of     the- 
questions  which  he  has  attempted  to  raise- 
by  his  exceptions,  his  appeal  must  be  dis- 
missed." 


tlon  averring  ownership  and  contract  relations 
between  the  partied.  It  is  not  matter  In  avoid- 
ance, and  goes  to  the  very  foundation  of  the 
action." 

In  an  action  bv  the  holder  of  a  note  payable 
to  a  named  payee  or  bearer,  the  plea  was  the 
general  issue.  The  fact  that  the  note  was  In 
plain tifTs  hands  for  collection  was  held  to  be 
no  defense.   Brigham  v.  Gumey,  1  Mich.  349. 

And  so  where  the  action  was  by  the  indorsee. 
Watklns  v.  Plummer,  93  Mich.  215,  53  N.  W. 
165;  Moore  ▼.  Hall,  48  Mich.  143,  11  N.  W. 
844. 

In  Spicer  v.  Smith,  23  Mich.  96,  which  was 
an  action  of  assumpsit  by  an  indorsee  of  a 
note,  and  the  general  issue  was  pleaded,  It  was 
held  that  the  indorsement  by  the  payees  was 
in  issue,  and  had  to  be  proved  to  establish  the 
title  of  plaintiff. 

And  in  Hillman  T.  Schwenk,  68  Mich.  293. 
36  N.  W.  77,  which  was  %n  action  by  a  blank 
indorsee,  it  was  held  that  the  defendant  could 
show  that  the  note  was  In  the  pocketbook  of 
the  payee  after  his  death,  in  order  to  prove  that 
the  indorsement  was  forged. 

So,  in  Coon  v.  Dennis,  111  Mich.  450,  69  N. 
W.  666,  which  was  an  action  of  assumpsit  by 
an  indorsee  on  a  note,  it  was  held  that  the  de- 
fendant could  show  that  the  possession  of  the 
note  was  obtained  by  plaintiff  by  undue  influ- 
ence. The  court  said :  "It  is  true,  as  a  general 
rule,  that  the  defendant  is  only  concerned  in  the 
question  whether  the  plaintiff  is  the  legal 
owner." 

But  in  Oliver  ▼.  Bank  of  Tennessee,  2  Swan, 
69,  which  was  an  action  of  assumpsit  by  an 
indorsee  of  a  bill  of  exchange,  it  was  held  that 
the  plea  of  non  assumpsit  did  not  put  in  issue 
plaintiff's  title.  The  court  said :  **Thl8  has  long 
been  the  practice  in  this  state.  In  the  case  of 
Richardson  v.  Cato,  9  Humph.  465,  this  court 
says:  *By  the  law  merchant,  as  It  existed  In 
Bugland,  for  a  long  period,  in  a  suit  against  the 
maker  of  a  note,  or  the  drawer  or  acceptor  of 
a  bill  of  exchange,  by  an  indorsee,  he  was  re- 
quired without  any  special  plea  from  the  de- 
fendant, to  prove  the  transfer  of  the  note  or 
bill ;  or,  in  other  words,  his  interest  in,  or  title 
to  sue  thereon.  But  by  a  practice  which  seems 
to  have  obtained  in  this  state  from  an  early 
period,  without  legislative  sanction,  but  too 
well  established  to  be  now  questioned,  an  In- 
dorsee in  such  cases  is  not  required  to  prove  the 
transfer,  or  indorsement,  of  the  note  or  bill, 
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unless  put  in  issue  by  the  plea  of  noaassign- 
ment.  as  it  is  termed.*  '* 

This  rule  was  followed  by  Blackweli  v.  Fitz- 
patrlck,  9  Baxt.  218;  but  in  Stone  v.  Bond,  T 
Heisk.  425,  was  relaxed,  as  that  case  was  an 
appeal  from  a  Justice  of  the  peace  where  oral 
pleading  allowed  this  defense. 

In  Bates  v.  Hunt,  1  Blackf.  67,  which  was  an- 
action  of  debt  by  the  assignee  against  the  nviker- 
of  a  note,  the  answ^er  was  a  special  plea  denying 
the  assignment.  It  was  said  that  this  would 
have  been  a  good-  defense  under  the  general 
issue,  but  it  was  held  that  a  special  piea  wam- 
bad  on  demurrer. 

In  an  action  by  a  special  indorsee  against  the- 
maker  of  a  note,  the  plea  was  the  general  issue. 
It  was  held  that  this  put  in  issue  the  genuine- 
ness of  the  indorsement  of  the  note.    It  was 
further  held  that  Cal.  prac.  act,  i  62.  requiring- 
a  denial   of  a  signature   under  oath,   did   not 
apply,  as  the  indorsers  were  not  parties  and  the- 
acilon  was  not  on  the  indorsement.    Grogan  v. 
Ruckle,  1  Cal.  158.   But  pn  rehearing  the  court 
held  that,  if  objection  had  been  made  to  the 
answer  in  the  trial  court,  it  should  have  been 
stricken  out,  under  Cal.  prac.  act,  i  45,  provid- 
ing that,  in  respect  to  each  allegation  of  the- 
complaint  controverted  by   the   defendant,   the 
answer  shall  contain  a  general  or  specific  de- 
nial thereof,  or  a  denial  thereof  according  to> 
the   information   and   belief  of   the   defendant, 
and  i  63,  providing  that  every  material  alle- 
gation of  the  complaint  not  controverted  by  the 
answer  shall  be  taken  as  true.   1  Cal.  193. 

For  Illinois  cases,  see  snbd.  I.,  b,  4.   See  also- 
Habersham   v.   Lehman,   63   Qa.   380,   subd.   I., 
b,  4. 

2.    General  denial  under  statute. 

In  actions  by  an  indorsee  or  assignee,  or 
where  the  plaintiff  does  not  depend  upon  a  writ- 
ten indorsement,  a  general  denial  under  the  Code 
practice  is  held  sufliclent  to  pot  in  issue  the 
indorsement  or  transfer.  This  is  because  the 
complaint  usually  alleges  the  indorsement  by 
the  payee  or  the  delivery  of  unindorsed  paper 
as  a  material  fact  in  his  title  to  the  paper,  and 
the  defendant,  not  being  privy  to  this,  is  not 
estopped  from  denyfng  such  allegations.  A  gen- 
eral denial  under  the  Code  denies  each  mate- 
rial allegation  of  the  complaint  controverted  by 
the  defendant. 

A  general  denial  was  held  to  put  In  issue  the 
inference  of  fact  which  followed  from  the  alle> 
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The  next  contention  of  tlie  plaintiffs  in 
•error  is  that  the  court  erred  in  sustaining 
plaintiti's  motion  for  judgment  on  the 
pleadings.  We  have  already  held  that,  un- 
^er  the  circumstances,  the  second  defense  is 
out  of  the  case,  and  that  whatever  rights 
the  defendants  have  are  under  the  first  de- 
fense, which  alleges  "that  the  defendants 
each  deny  that  the  plaintiff  is  the  owner 
and  holder  of  the  notes  sued  on,  or  either 
•of  them,  and  allege  that  the  said  plaintiff  is 
not  the  real  party  in  interest.**  The  ques- 
tion a«  to  whether  such  an  answer  puts  the 
plaintiff  upon  his  proof  of  o^vnership  has 
been  before  the  different  courts  of  the  coun- 
try a  great  many  times,  and  the  authorities 
are  apparently  very  conflicting.  But  per- 
haps this  is  due  to  the  fact  that  different 


states  have  different  statutory*  provisions 
regarding  pleadings.  Yet  oven  states  which 
have  virtually  the  same  statutes  disagree  aa 
to  the  rule.  We  therefore  deem  it  adTlaablo 
to  notice  a  few  of  these  decisions,  and,  if 
possible,  lay  down  a  rule  which  is  founded 
in  reason  and  legal  principle,  as  well  as 
supported  by  the  adjudicated  cases. 

The  first  case  we  will  notice  is  Rohrer  v. 
Tvrrill,  4  Minn.  407,  Gil.  309.  The  plain- 
tiff, as  assignee  of  a  banking  firm,  sued  the 
defendant  on  an  ordinary  promissory  note, 
which  came  into  the  hands  of  the  plaintiff 
as  part  of  the  assets  of  the  concern.  The 
defendant,  for  answer,  set  out,  by  proper 
averments,  that ^ the  assignment  to  plaintiff 
was  fraudulent,  and  intended  to  prefer,  by 
collusion,  certain  other  creditors,  and  then, 


gatlon  that  the  note  had  been  "duly  transferred, 
•etc.,"  that  this  was  before  maturity.  Hodgson 
T.  Mather  (Minn.)  100  N.  W.  87.  This  was  an 
action  on  a  note  by  an  indorsee.  The  complaint 
■alleged  that  the  owner  "duly  assigned,  trans- 
ferred, indorsed,  and  delivered  to  plaintiff,  who 
now  owned  the  same."  The  answer  denied  each 
and  every  allegation  In  the  complalut,  and  al- 
leged facts  which  constituted  a  good  defense 
l>etween  the  original  parties.  The  court  said 
that  the  modern  enlarged  views  of  pleading 
give  a  broader  scope  to  the  general  denial  than 
formerly,  and  all  Inferences  of  fact  Implied  by 
law  from  the  complaint  are  put  In  Issue  as 
though  they  had  been  specifically  denied.  It  was 
lie^d  that  evidence  that  plaintiff  obtained  the 
note  after  maturity  was  improperly  excluded. 

And  a  denial  by  the  defendant  of  each  and 
•every  allegation  In  the  plaintiff's  declaration 
was  held  sufficient  to  make  it  Incumbent  upon 
the  plaintiff  to  prove  the  execution  and  in- 
<dorsement  of  the  note  declared  on.  Estabrook 
T.  Royle,  1  Allen,  412.  This  was  a  complaint 
t»y  the  holder  against  the  maker  of  a  note,  al- 
leging the  signature  and  that  the  payee  In- 
dorsed the  same  in  blank.  The  answer  denied 
each  and  every  allegation,  item,  and  particular 
In  the  declaration.  The  defense  under  the  gen- 
eral issue,  which  allowed  any  fnrts  to  be  shown 
which  coustituted  a  defense,  was  changed  In 
Massachusetts  by  Stat.  isr>2,  chap.  312.  M  14, 
15,  which  provided  that  the  answer  shall  deny 
In  clear  and  precise  terms  every  substantive  fact 
Intended  to  be  denied  in  each  count  of  the  dec- 
laration separately,^  or  shall  declare  the  de- 
fendant's Ignorance  of  the  fact.  This  statute 
Is  not  referred  to  In  this  case,  but  In  sus- 
taining the  denial  It  referred  to  Boston  Relief 
A  Submarine  Co.  v.  Burnett,  1  Allen,  410.  w^hlch 
case  referred  to  a  previous  case  which  con- 
strued this  statnte  in  an  action  not  on  a  note. 

And  a  general  denial  was  held  to  put  In  is- 
sue the  indorsement  In  an  action  by  an  indorsee 
against  the  maker  of  a  note.  Mahe  v.  Reynolds, 
38  Cal.  560.  This  was  on  the  ground  that  the 
Indorsement  was  a  matter  to  which  the  defend- 
ant was  nut  privy,  and  he  was  not  presumed  to 
know  whether  It  was  genuine  or  not. 

And  an  answer  was  held  sufficient  to  put  In 
Issue  plaintiff's  title  to  the  note  and  the  gen- 
uineness of  the  indorsement.  This  answer  was 
a  general  denial  and  a  plea  of  failure  of  con- 
sideration, of  which  plaintiff  had  notice.  Wor- 
rell V.  Roberts,  58  Mo.  App,  107.  In  this  case 
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the  petition  averred  an  indorsement  and  trans- 
fer of  the  note  before  its  ntaturity  by  the  payees 
to  the  plaintiff. 

And  a  general  denial  was  held  to  put  in  Is- 
sue the  Indorsement,  in  an  action  by  an  In- 
dorsee against  the  indorsers  of  a  note.  Graves 
V.  Norfolk  Nat.  Bank,  49  Neb.  437/  68  N.  W. 
612.  In  this  case  the  court  said:  "That  the 
note  was  not  indorsed  in  the  firm  name,  but  pur- 
ports to  have  been  indorsed  by  the  individuals 
alone,  fully  appeared  on  the  face  of  the  peti- 
tion ;  hence  it  required  no  affirmative  allegation 
In  the  answer  to  raise  the  question  as  to  the 
form  of  the  Indorsement.  Not  only  does  the 
testimony  show  that  Mr.  Graves  neither  wrote 
his  name  on  the  back  of  the  note,  nor  author- 
ized anyone  else  to  do  so,  but  the  Indorsement 
In  question  was  never  Introduced  or  offered  In 
evidence." 

In  Stebbins  v.  Goldthwait,  31  Ind.  150,  which 
was  an  action  before  a  justice  of  the  peace,  by 
an  Indorsee  against  the  maker  of  a  note,  It  was 
held  that  the  defense  of  general  denial  was  In  by 
statute.  The  court  further  held  that  "the  gen- 
eral denial,  not  sworn  to,  would,  under  our 
Code,  have  raised  no  question  as  to  the  genuine- 
ness of  the  Indorsement  as  shown  by  the  com- 
plaint." The  section  was  not  cited,  but  Ind. 
Rev.  Htat.  vol.  2,  p.  455,  provides  that,  In  Jus- 
tices* courts,  the  execution  of  an  assignment  of 
a  written  Instrument,  sued  on,  shall  not  be  de- 
nied except  by  verified  plea. 

In  Hastings  v.  Dollarhlde,  18  Cal.  390,  where 
the  action  was  by  an  assignee  or  Indorsee 
against  the  maker  of  a  note,  and  the  answer  was 
a  general  denial,  It  was  held  to  l)e  a  denial  of 
the  assignment,  the  court  saying :  "The  case 
stands  precisely  In  the  position  that  It  would  be 
if  the  complaint  contained  no  allegation  upon 
the  subject.  Youugs  v.  Bell,  4  Cal.  201,  Is  di- 
rectly In  point." 

In  an  action  by  an  indorsee  against  the  maker 
of  a  note,  the  answer  contained  a  general  denial 
of  the  allegation  of  the  complaint.  It  was  held 
that  the  fact  that  the  plaintiff  was  not  the  own- 
er and  holder  of  the  note  might  be  proved  un- 
der a  general  denial.  Hull  v.  Wheeler,  7  Abb. 
Pr.  411.  The  court  said  :  "This  court,  at  a 
general  term  In  this  district  held,  before  I 
came  upon  the  bench,  that  the  fact  that  the 
plaintiff  was  not  the  owner  and  holder  of  the 
promissory  note  on  which  the  action  was 
brought,  might  be  proved  under  a  general  de- 
nial, lu  au  aijswer  to  a  complaint  on  the  note. 
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for  a  second  defense,  alleged  that  said  pre- 
ferred creditors  colluded  with  the  plaintiff 
and  recovered  several  large  judgments  in 
the  district  court  of  the  United  States,  ex- 
ceeding in  amount  the  sum  of  the  assets  of 
Gal  well  &  Company,  and  issued  executions 
thereon,  under  which,  with  the  knowledge 
and  consent  of  the  plaintiff,  the  United 
States  marshal  levied  upon  and  attached 
the  assets,  including  the  note  in  the  com- 
plaint named,  and  that  under  such  levy  the 
marshal  holds  the  note.  The  plaintiff  filed 
a  motion  for  judgment  on  the  pleadings, 
which  the  court  sustained.  This  ruling  on 
appeal  was  held  to  be  error,  the  court  say- 
ing: "In  the  first  place,  the  action  can 
only  be  sustained  by  the  real  party  in  inter- 
est;   and,   although   the   defendant   admits 


that  he  owes  the  demand  to  someone,  he  has 
a  perfect  right  to  insist  that  no  one  but  the 
true  owner  of  it  shall  recover  a  judgment 
against  him.  This  is  absolutely  necessary 
for  the  protection  of  the  defendant  from 
further  suit  against  him  by  the  real  owner 
of  the  demand,  because  a  plea  of  former  re- 
covery by  anyone  but  the  true  owner  is  no 
bar  to  a  suit  by  the  true  owner." 

In  Hays  v.  Hathom,  74  N.  Y.  486,  the 
plaintiff  claimed  as  the  transferee  of  the 
note;  and  defendant's  answer  denied  the 
transfer,  or  that  plaintiff  was  the  legal  own- 
er and  holder,  or  the  real  party  in  interest, 
and  alleged  that  it  was  transferred  to  an- 
other, who  was  the  owner  and  holder  and 
the  real  party  in  interest.  On  the  trial, 
plaintiff   produced   the    note,    indorsed   in 


similar  to  the  complaint  in  this  action.  Stone 
▼.  Lackey,  MS."  This  case  does  oot  clearly  in- 
dicate whether  the  defense  was  that  the  plain- 
tiff was  not  the  legal  owner,  or  whether  it  was 
Intended  to  defend  by  showing  that  he  was  not 
the  equitable  owner;  if  the  latter,  the  decision 
may  have  been  under  the  Code,  i  111,  requiring 
tbe  action  to  be  brought  by  the  real  party  in  in- 
terest, which  section  was  not  noticed.  The 
point  noticed  is  that  some  evidence  showed  that 
the  plaintiff  was  not  the  owner  of  the  note  when 
the  action  was  commenced.  From  this  it  may 
be  surmised  that  he  had  not  the  legal  title  or 
possession  at  that  time. 

A  general  denial  was  held  sufficient  to  put  in 
!8sue  the  delivery  of  the  note  sued  upon. 

In  Dusenbury  v.  Hoadley,  20  N.  Y.  Supp.  911, 
which  was  an  action  by  the  administrator  of 
the  holder  against  the  maker  of  a  note,  the 
question  of  delivery  by  the  maker  was  beld  to 
be  in  issue  under  a  general  denial,  and  plaintiffs, 
falling  to  show  that  the  intestate  was  a  bona 
fide  purchaser  for  value,  could  not  recover.  In 
tbis  case  plaintiffs,  as  administrators  of  G. 
Duwnbury,  alleged  that  defendant  made  and  de- 
livered to  plaintiffs*  Intestate  a  note  payable  to 
tbe  order  of  H.  Dusenbury,  or  bearer,  and  that, 
after  the  death  of  Q.  Dusenbury,  the  note  came 
into  the  possession  of  tbe  plaintiffs  as  assets, 
and  that  they  are  now  the  lawful  owners  and 
holders  thereof. 

A  general  denial  Is  beld  sufficient  to  put  in 
issue  tbe  title  of  plaintiff  where  the  payee  has 
not  indorsed  the  note. 

This  was  held  where  the  petition  alleged  that 
the  payee  had  sold  and  delivered  it  to  the  plain- 
tiff, but  did  not  allege  that  the  note  was  in- 
dorsed. Morris  v.  Case,  4  Kan.  App.  691,  46 
Pac.  54.  In  this  case  the  court  said :  "We 
think  that,  as  Case  did  not  refer  to  any  Indorse- 
ment, the  unverified  denial  of  Morris  put  in  is- 
sue the  title  of  Case  to  the  note,  and  the  burden 
of  proof  wan  upon  him."  The  note  was  in- 
dorsed, but  the  failure  of  plaintiff  to  refer  to 
the  same  in  his  petition  was  construed  to  mean 
that  plaintiff  did  not  rely  on  the  indorsement 
for  his  title. 

A  gL>neral  denial  was  held  to  put  the  burden 
of  proof  o£  an  allegation  of  ownership  upon  the 
plaintiff,  iu  an  action  on  a  note  payable  to  order, 
but  not  transferred  to  plaintiff  by  commercial 
indorsement.  Carnalian  v.  Lloyd,  4  Kan.  App. 
605,  40  Pac.  323. 

In  this  state  Kan.  Gen.  Stat.  635,  i  26,  au- 
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thorizes  a  transferee  by  delivery  to  sue  in  his 
own  name.  If  paper  is  indorsed  and  such  In- 
dorsement is  alleged.  It  can  only  be  put  in  issue 
by  a  verified  denial,  under  Kan.  Gen.  Stat.  650, 
i  108,  proTlding  for  a  verified  denial  of  the 
allegation  of  the  executioo  of  an  IndorsemenL 

And  in  an  action  to  foreclose  a  mortgage  note, 
where  the  complaint  alleged  a  sale  of  the  same 
to  plaintiff  by  the  payee,  and  that  plaintiff  was 
the  owner,  but  there  was  no  written  transfer  of 
the  note,  and  the  grantee  of  the  title  of  the 
land  filed  a  general  denial,  an  Issue  was  made 
by  the  answer  so  as  to  require  the  plaintiff  to> 
prove  his  title  to  the  note.  O'Keeffe  v.  First 
Nat.  Bank,  49  Kan.  347,  33  Am.  St.  Rep.  370, 
30  Pac.  473.  In  this  case  the  court  said :  "The 
O'Keeffes  now  contend  that  the  proof  offered  ia 
Insufficient  to  sustain  the  Judgment  that  wa» 
rendered.  They  claim  that,  as  the  issues  were 
formed,  proof  was  necessary  that  the  bank  was 
the  owner  and  holder  of  the  note.  The  note 
was  not  Indorsed  by  the  payees,  and  there  was 
no  written  transfer  of  the  same  to  the  bank, 
and,  as  its  ownership  of  the  note  had  been  de- 
nied, It  was  incumbent  upon  the  bank  to  prove 
that  it  was  the  owner  and  holder  of  the  same. 
We  think  the  proof  offered  was  sufficient." 

And  in  an  action  on  a  note  payable  to  the  or- 
der of  Marsh  Savllle,  the  petition  alleged  the  ex- 
ecution and  delivery  to  the  plaintiff,  Emily  Sa- 
vllle, in  the  name  of  Marsh  SaviUe,  and  that 
she  was,  at  the  time  said  note  was  executed  and 
delivered,  the  owner  of  the  same  and  of  the 
debt  for  which  It  was  executed,  and  has  ever 
since  been,  and  now  Is,  the  owner  and  holder  of 
the  same.  The  answer  was  a  general  denial. 
It  was  held  that  the  plaintiff  could  not  recover 
on  the  pleadings,  that  the  title  was  put  in  is- 
sue, and  that  the  execution  of  the  note  only 
gave  a  right  of  action  to  the  nominal  payee. 
Savllle  V.  Iluffstetter,  63  Mo.  App.  273. 

So  an  answer  containing  a  general  denial, 
and  specific  allegations  that  the  plaintiffs  were- 
not  the  owners  and  holders  of  the  notes,  and 
had  no  Interest  therein,  was  held  sufficient  to 
put  in  ls<{ue  the  title  of  the  plaintiffs  to  the 
note  and  mortgn^e,  where  there  was  no  written 
assignment.  Walker  v.  loind.  Title  &  T.  Co.  GO- 
Kan.  777,  Appx.,  53  Pac.  470.  This  was  an  ac- 
tion by  a  trust  company  on  notes,  and  for  the 
foreclosure  of  a  mortgage,  where  the  complaint 
alleged  that  the  payee  had  indorsed  the  notes  to- 
others, who  had  duly  sold  and  delivered  them, 
to  the  plaintiffs. 
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blank  by  the  payee.  Defendants  offered  to 
prove  the  allegations  of  the  answer,  which 
offer  was  rejected,  and  judgment  rendered 
for  plaintiff.  The  appellate  court  said: 
"From  this  glance  at  the  cases  it  appears 
that  it  is  ordinarily  no  defense  to  the  party 
8UQd>  upon  commercial  paper  to  show  that  the 
transfer  under  which  the  plaintiff  holds  it 
is  without  consideration,  or  subject  to 
equities  between  him  and  his  assignor,  or 
colorable  and  merely  for  the  purpose  of  col- 
lection, or  to  secure  a  debt  contracted  by  an 
agent  without  sufficient  authority.  It  is 
sufficient  to  make  the  plaintiff  the  real  par- 
ty in  interest,  if  he  have  the  legal  title, 
either  by  written  transfer  or  delivery,  what- 
ever may  be  the  equities  between  him  and 
his  assignor.    But  to  be  entitled  to  sue,  he 


must  now  have  the  right  of  possession,  and 
ordinarily  be  the  legal  owner.  Such  owner- 
ship may  be  as  equitable  trustee,  and  it 
may  have  been  acquired  without  adequate- 
consideration,  but  must  be  sufficient  to  pro- 
tect the  defendant,  upon  a  recovery  against 
him,  from  a  subsequent  action  by  the  as- 
signor. As  we  understand  the  scope  of  the- 
offer  in  the  present  case,  it  went  to  entirely 
disprove  any  ownership  or  interest  what- 
ever, or  even  right  to  possession  as  owner^ 
in  the  plaintiff.  It  should  therefore  have- 
been  admitted.  It  may  be  true  that  the 
plaintiff,  if  this  note  had  been  delivered  to- 
him  with  the  intent  to  transfer  title,  might 
have  lawfully  overwritten  the  blank  in- 
dorsement with  a  transfer  to  himself.  It  is. 
also  true  that  the  production  of  the  paper 


For  general  denials  in  other  cases,  see  Moore 
V.  Polk,  24  La.  Ann.  216,  subd.  I.,  c;  Nunne- 
macker  v.  Johnson,  38  Minn.  300,  38  N.  W.  351, 
subd.  I.,  e. 

8.  Denial  of  each  and  every  allegation  "not  ad- 
mitted." 

An  answer  admiiting  the  execntion  and  deliv- 
ery of  the  note  by  the  maker  to  the.  payee,  and 
denying  each  and  every  allegation  not  ad- 
mitted, is  held  to  pnt  in  issue  the  indorsement 
and  transfer  to  plaintiff.  There  was  some  con- 
flict in  New  York  as  to  whether  or  not  an  an- 
swer denying  each  and  every  allegation  of  the 
complaint  *^ot  admitted*'  would  be  good  in 
any  case,  bat  the  weight* of  authority  seems  to 
establish  the  role  that  it  is  good  pleading.  It 
is  not  the  purpose  of  this  note  to  follow  that 
discussion.  Such  an  answer  was  called  a  "gen- 
eral denial,**  in  Griffin  v.  Long  Island  R.  Co. 
101^  N.  Y.  348,  4  N.  E.  740,  but  the  question 
there  was  as  to  its  sufficiency,  and  not  as  to  its 
nomenclature. 

A  complaint  by  assignees  in  an  action  upon 
a  note  alleged  that  the  payee  had,  for  value  re- 
ceived, duly  delivered,  transferred,  and  assigned 
said  note  to  the  plaintiffs,  who  are  now  the  own- 
ers and  holders  thereof.  The  answer  of  the 
makers  denied  each  end  every  allegation  of  the 
complaint,  save  and  except  th'at  defendant 
signed  and  delivered  to  the  payee  a  paper  writ- 
ing, a  copy  of  which  is  set  forth  in  the  com- 
plaint. This  was  held  to  put  in  issue  the  trans- 
fer. Tullis  V.  Shannon,  3  Wash.  716,  29  Pac. 
449.  The  court  said :  "The  complaint  alleged 
the  assignment  and  delivery  of  the  note  by  the 
payee  to  the  plaintiffs,  and  that  the  plaintiffs 
were  the  owners  and  holders  thereof.  The  an- 
swer denied  this.  The  action  being  by  the  as- 
signees, it  was  necessary  for  them  to  allege 
their  ownership  in  some  way,  and  prove  it  if 
denied.*' 

So,  in  an  action  by  the  holder  and  transferee 
against  the  maker  of  a  note  payable  to  Allis, 
or  bearer,  the  defendant,  answering,  admitted 
the  making  and  delivery  of  the  note  to  the 
payee,  and  denied  each  and  every  allegation  ex- 
cept those  admitted.  This  was  held  to  be  a 
sufficient  denial  of  the  transfer  of  the  note  by 
the  payee  to  the  plaintiff  to  enable  the  defend- 
ant to  prove  that  the  note  belonged  to  the 
payee  at  the  time  of  an  alleged  payment  to  him. 
Allis  T.  I^onard.  46  N.  Y.  688,  22  Alb.  L.  J. 
28.  The  court  said :  "The  complaint  alleges 
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twt>  deliveries  of  the  note  in,  first,  a  making: 
and  delivery  to  the  payee,  and  a  subsequent 
sale  and  delivery  by  the  payee  to  the  plaintiff. 
The  answer  admits  only  the  making  snd  deliv< 
ery,  and  denies  every  other  allegation.  .  .  . 
When  the  transfer  and  delivery  of  a  note  by  the- 
payee  to  the  plaintiff  is  specifically  alleged,  and 
not  denied,  a  mere  denial  that  the  plaintiff  is  the^ 
holder  is  a  denial  of  a  conclusion  drawn  from, 
the  facts  stated,  and  not  of  the  facts  them- 
selves, and  has  been  held  insufficient;  but  a 
denial  that  the  note  has  been  thus  transferred 
is  a  sufficient  basis  for  proof,  controverting  the- 
plaintiff's  title,  and  establishing  that  the  payee 
remained  the  owner,  and  payment  to  him.*' 

And  In  an  action  by  the  indorsee  against  the 
maker  the  complaint  alleged  the  making  of  the- 
note  by  the  defendant,  the  indorsement  by  the 
payee,  and  delivery  by  him  to  plaintiff.  The- 
answer  admitted  the  making  of  the  note ;  and 
denied  each  and  every  other  allegation,  and 
then  set  up  fraud.  It  was  held  that  the  answer 
put  In  issue  "the  indorsement  and  delivery  of  the^ 
note"  alleged  in  the  complaint.  Kenny  v.  Lynch,. 
61  N.  Y.  654. 

So  indorsements  were  held  to  be  in  issue  where- 
a  complaint  was  upon  a  note,  in  an  action  by 
an  indorsee  to  charge  the  prior  indorsers,  alleg- 
ing two  indorsements,  and  that  the  plaintiff  was. 
the  lawful  owner  and  holder  of  the  note.  The- 
answer  admitted  the  making  of  th«  note,  and 
"further  says,  as  to  each  and  every  allegation- 
in  said  complaint  set  out  and  not  fully  ad- 
mitted, the  defendant  has  not  any  knowledge- 
thereof  sufficient  to  form  a  belief."  Morton  v. 
Jackson,  2  Minn.  219,  Gil.  180.  It  was  also- 
held  tiiat  the  answer  could  not  be  stricken  out 
as  either  sham,  Irrelevant,  or  frivolous. 

In  Low  V.  Warden,  70  Cal.  19,  11  Pac.  350,. 
which  was  an  action  by  an  indorsee  against  the- 
maker  of  a  note,  the  complaint  alleged  that  the- 
note  had  been  sold  and  assigned  to  plaintiff  by 
the  payees,  and  that  plaintiff  was  the  owner- 
and  holder.  The  answer  admitted  the  execution 
of  the  note,  but  denied  every  other  allegation 
of  the  complaint.  It  was  held  that  under  the 
issues  the  plaintiff  should  have  been  allowed  ta 
have  proved  the  indorsement  of  the  note,  thus 
holding  that  the  Indorsement  was  in  issue. 

A  complaint  on  two  notes  alleged  that  the 
payee  had  died,  and  that  plaintiffs  were  the 
sole  heirs,  and  were  then  the  owners  and  hold* 
era  of  the  notes,  and  that  administration  had 
been  had  and  the  estate  settled.  The  answer  ad- 
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by  him  was  prima  facie  evidence  that  it 
had  been  delivered  to  him  by  the  payee,  and 
that  he  had  title  to  it,  but  the  defendants' 
•offer  was  precisely  to  rebiit  this  very  pre- 
sumption, and,  for  aught  that  we  can  know, 
iihe  evidence  under  it  would  have  done  so." 

In  Oshorn  v.  McClelland,  43  Ohio  St.  284, 
1  N.  E.  (J44,  it  was  held  that,  where  an  in- 
dorsee of  a  promissory  note  sues  the  mak- 
er, it  is  a  good  defense  to  plead  that  the 
plainliiF  is  not  the  real  party  in  interest,  as 
«very  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  in  cer- 
tain cases  named  in  the  statute.  In  Bost- 
uoicJe  V.  Bryant,  113  Ind.  448,  16  N.  E.  378, 
decided  February  28,  1888,  the  supreme 
court  of  Indiana  held  that  under  the  Re- 
vised Statutes  of  that  state,  which  provide 


that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  an  an- 
swer averring  that  the  note  sued  on  was 
transferred  to  plaintiff  without  considera- 
tion, for  the  sole  purpose  of  suing  and  col- 
lecting tlie  same  for  the  benefit  of  the  real 
owner,  is  sufficient  on  demurrer.  And, 
again,  in  State  ex  rel.  Ruhlman  v.  Ruhl- 
man,  111  Ind.  17,  11  N.  L.  793,  the  court 
said:  "But  the  fourth  paragraph  of  an- 
swer was  not  a  plea  in  abatement,  but  was, 
on  the  contrary,  an  answer  in  absolute  bar 
of  the  relator's  action.  Without  contro- 
verting any  of  the  alleg>\tions  of  the  relat- 
or's complaint,  the  appellees  simply  said  in 
the  fourth  paragraph  of  their  answer,  the 
substance  of  which  we  have  heretofore  giv- 
en, that  the  relator  had  no  interest  what- 


mitted  the  execution  of  the  notes  and  the  pay- 
ments Indorsed  thereon,  and  denied  every  alle- 
viation not  admitted.  It  was  held  that  "the 
£:eneral  deuial,  in  the  answer,  of  each  allegation 
in  the  petition  except  as  herein  admitted,"  was 
fiufllcient  to  put  the  plaintiffs  upon  proof  of 
title.     Cavltt  V.  Tharp,  30  Mo.  App.  131. 

In  an  action  by  the  holder  against  the  maker 
•of  a  note,  the  complaint  alleged  that  it  was  de- 
livered to  the  plaintiff  for  a  valuable  consider- 
ation, but  did  not  allege  how  or  by  whom.  An 
answer  denying  generally  every  allegation  of 
the  petition  except  the  making  of  the  note  was 
held  to  constitute  a  good  defense.  Mechanics* 
Bank  v.  Donnell,  35  Mo.  373.  The  court  said : 
"Without  a  sale  or  Indorsement  of  the  note  to 
the  respondent  by  the  payees,  or  by  some  as- 
signee of  theirs,  the  respondent  had  no  title  to 
the  note,  and  hence  no  right  of  action." 

In  Burley  v.  German  American  Bank,  111  U. 
8.  216,  28  L.  ed.  406,  4  Sup.  Ct.  Rep.  341,  a  re- 
ceiver of  a  bank  brought  an  action,  alleging  that 
three  notes  were  held  by  defendants  as  collat- 
eral, that  the  notes  were  paid,  that  a  surplus 
was  received  by  the  defendants  after  payment 
of  a  loan,  and  that  the  three  notes  were  the 
property  of  the  plaintiff.  The  defendants  stated 
that  they  had  received  the  notes  from  one  Bow- 
en,  and  after  the  payment  of  the  loan  they  ap- 
plied the  balance  to  other  notes  which  they  held 
against  Bowen,  and  then  said  that,  except  as 
herchibefore  stated  or  admitted,  these  defend- 
ants, on  information  and  belief,  deny  each  and 
every  allegation  in  the  said  complaint  alleged. 
The  court  held  that  the  title  of  the  plaintiff  was 
in  issue,  and  said:'  "We  regard  it  as  the  rule 
in  New  York  that  a  denial  such  as  Is  found  in 
the  answer  In  this  case,  in  connection  with  the 
rest  of  the  answer,  is  a  sufficient  denial  to  raise 
an  issue  as  to  the  plalntifTs  ownership  of  the 
notes,  and  to  warrant  evidence  to  show  any 
other  ownership.  Under  such  a  denial  a  defend- 
ant has  a  right  to  prove  anything  that  will 
show  the  allegation  covered  by  the  denial  to  be 
ointrue.'* 

4.  Denial  of  indorsement. 

In  the  absence  of  a  special  statute  requiring 
-a  sworn  plea,  a  denial  of  the  Indorsement  or 
transfer  to  plaintiff  is  generally  held  sufflcient 
to  put  in  Issue  the  title  of  an  indorsee  or  as- 
signee. Hut  a  denial  in  the  nature  of  a  nega- 
tive pregnant  is  bad  pleading,  and  Is  held  insuf- 
ficient. 
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In  an  action  by  an  Indorsee  against  the  maker 
of  a  note  the  answer  alleged  that  it  was  ob- 
tained by  fraud,  that  the  assignment  was 
fraudulent,  and  that  the  note  was  materially 
altered,  and  denied  that  the  payee  by  indorse- 
ment assigned  said  note  to  the  plaintiff,  or  that 
it  was  impossible  to  protest  the  note.  This 
was  held  to  be  a  good  defense.  Mechanics* 
Bank  v.  ITowler,  36  Mo.  33.  The  court  said: 
"Plaiutiff'tf  only  claim  of  action  Is  the  alleged 
Indorsement  of  Acock,  and  this  averment  Is 
positively  and  speciflcatly  denied  in  the  answer, 
as  also  that  she  Is  the  legal  holder  of  the  note ; 
and  without  proving  the  assignment  and  owner- 
ship no  recovery  can  be  had." 

And,  in  an  action  by  the  holder  of  a  note,  an 
answer  of  the  maker  denying  the  Indorsement 
and  delivery  by  the  payees  was  held  sufficient 
to  require  proof  by  plaintiff  that  the  payees  had 
indorsed  the  note.  Martens  v.  Burton  Co.  7 
Misc.  244,  27  N.  Y.  Supp.  260.  The  court 
said :  "Assuming,  but  not  conceding,  that, 
upon  proof  by  affidavit  that  the  note 
was  duly  indorsed  by  the  payees,  the  answer 
could  be  stricken  out  as  sham,  yet,  as  the  rec- 
ord does  not  show  that  any  such  proof  was  made 
on  this  motion,  the  order  striking  out  this  an- 
swer as  sham  must  be  reversed." 

An  answer  by  the  maker  of  a  note,  alleging 
that  the  note*  sued  on  had  been  made  by  him  and 
indorsed  by  the  payee  to  ah  insurance  company 
as  collateral  for  a  debt  due  from  the  payee,  and 
was  delivered  to  said  company  for  Its  sole  use, 
and  that  it  was  never  assigned,  indorsed,  or  de- 
livered by  the  payee  or  maker  to  the  plaintiff, 
was  held  to  be  a  good  plea  in  an  action  by  the 
assignee  of  a  note.  M'Connell  v.  Morrison,  1 
Litt.  (Ky.)  206.  In  this  case  the  court  said: 
"Each  of  the  two  latter  pleas,  we  apprehend, 
contains  sufficient  matter  to  bar  the  plaintiff 
Morrison's  action.  Each,  in  substance,  denies 
that  the  note  was  ever  assigned  to  Morrison ; 
and  to  an  action  brought  In  the  name  of  an  as- 
signee. It  has  been  heretofore  held,  and  no  doubt 
held  correctly,  that  the  defendant,  by  a  plea  In 
bar,  may  traverse  or  deny  the  assignment  of  the 
note  to  the  plaintiff." 

And  the  indorBoment  of  a  note  was  held  to  be 
In  issue  in  an  answer  which  denied  the  indorse- 
ment and  transfer  to  plaintiff,  and  his  owner- 
ship, although  no  allegation  was  made  as  to 
ownership  or  possession  by  anyone  else ;  but  it 
was  alleged  chat  the  note  was  made  and  dellv- 
I  ered  to  the  plaintiff's  assignor  without  consider- 
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ever,  as  heir  at  law  or  legatee  of  Bemhard 
Henry  Kuhlman,  deceased,  in  the  three 
promissory  notes  which  were  the  subject- 
matter  of  this  suit;  but  that  by  reason  of 
such  decedent's  bequest  of  all  his  personal 
property,  money,  and  notes  to  his  widow, 
Susannah  Ruhlman,  who  is  still  living,  she 
became  and  was  the  only  real  party  in  in- 
terest in  the  subject-matter  of  this  action. 
Our  Code  provides  that  'every  action  must 
be  prosecuted  in  the  name  of  the  real  party 
in  interest.'  ...  It  is  settled  by  our 
decisions  that  an  answer  which  states  facts 
showing,  if  true,  that  the  plaintiff  had  no 
interest  in  the  subject  of  the  action  at  the 
time  of  its  commencement,  and  that  some 
person,  naming  him,  other  than  such  plain- 
tiff was  at  the  time  the  real  party  in  inter- 


est in  such  suit,  is  an  answer,  not  in  abate- 
ment, but  in  alwolute  bar,  of  the  pending 
action.  ...  It  must  be  held,  therefore, 
we  think,  that  the  fourth  paragraph  of  ap- 
pellees' answer  herein  stated  a  good  defense 
in  bar  of  this  action,  and  that  the  relator's 
demurrer  to  such  paragraph  was  correctly 
overruled," 

Counsel  for  appellants  have  cited  these 
cases,  and  we  have  quoted  from  them  for 
the  purpose  of  showing  that  in  each  of  them 
the  plaintiff  was  not  the  payee  of  the  note, 
but  was  an  indorsee  of  the  payee,  or  claimed 
title  by  virtue  of  s(»ne  process  of  court  or 
by  inheritance.  But  even  all  of  the  cases 
cited  by  counsel  do  not  support  their  con- 
tention. For  instance,  the  case  of  Stoift  v. 
Ellsworth,  10  Ind.  206,  71  Am.  Dec  316,  is 


atloB,  for  accommodatloo.  Jones  v.  Brown,  29 
Misc.  517,  61  N.  T.  8upp.  972.  The  court  said : 
**8o  far  as  regards  the  motion  for  Judgment  up- 
on the  answer  as  frivolous  after  the  sham  por- 
tions have  been  stridcen  out,  it  must  be  denied. 
The  third  paragraph  of  the  complaint  alleges 
the  transfer  to,  and  ownership  of,  the  note  hy 
the  plaintiff.  These  are  material  allegations 
which  the  plaintiff  must  prove  in  order  to  re- 
cover. They  are  explicitly  denied  by  the  de- 
fendant. Such  a  denial  cannot  be  regarded  as 
friTOlous.  Taylor  v.  Smith,  29  N.  T.  S.  R.  86S, 
8  N.  Y.  Supp.  619 ;  Queen  City  Bank  v.  Hudson, 
S  App.  Div.  27,  40  N.  T.  Supp.  1018.  The  mo- 
tion must  be  granted  so  far  as  regards  striking 
out  the  specified  portions  of  the  answer  as  sham, 
and  must  be  denied  so  far  as  it  asks  for  Judg- 
ment upon  the  answer  as  frivolous.** 
'  And  an  indorsee  of  paper  payable  to  ''Susanna 
P.  Prahl,"  and  indorsed,  ''Mrs.  Prahl,**  was 
held  to  be  required  to  establish  his  title,  where 
the  affidavit  of  defense  denied  the  indorsement, 
and  alleged  that  it  was  the  property  of  Susanna 
P.  Prahrs  administrator,  and  not  that  of  her 
husband.     Prahl  v.  Smalts,  6-W.  N.  C.  571. 

And  in  an  action  by  an  indorsee  a  plea  of  non- 
assignment  was  held  sufficient  to  put  the  legal 
title  in  issue.     Klyc^  v.  Black,  7  Baxt.  277. 

So,  in  an  action  to  charge  an  indorser  of  a 
note  payable  lo  defendant's  order,  and  of  which 
the  plaintiff  claimed  to  be  the  lawful  owner  and 
holder,  the  answer  alleged  that  the  note  was 
never  indorsed  or  delivered  to  the  plaintiff  or  to 
anyone  for  her,  and  that  she  was  not  the  law- 
ful owner  of  it,  and  had  no  property  in  it,  but 
that  possession  of  it  was  obtained  by  her  hus- 
band, as  her  agent,  by  fraud,  and  without  the 
knowledge  or  consent  of  the  maker  or  defendant, 
or  either  of  them.  This  was  held  to  state  a  de- 
fense. Bowman  v.  Van  Kuren,  29  Wis.  200,  9 
Am.  Rep.  554. 

In  Schroeder  v.  Nielson,  39  Neb.  335,  57  N. 
W.  993,  which  was  an  action  by  an  indorsee 
against  the  makers  of  a  note,  the  answer  de- 
nied plaintiff's  ownership.  This  was  held  suf- 
ficient to  put  in  issue  the  indorsement.  The 
pleadings  were  not  given,  and  the  defense  was 
also  failure  of  consideration  and  that  plaintiff 
was  not  a  bona  fide  holder. 

In  an  action  by  the  holder  of  a  note,  it  was 
held  to  be  a  good  defense  that  the  indorsement 
to  him  was  not  made  until  after  suit  was 
brought.  The  pleadings  were  not  given.  Hovey 
V.  Sebring,  24  Mich.  232,  9  Am.  Rep.  122. 
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Where  the  statute  speciflcslly  provides  for  a 
denial  of  the  indorsement  under  oath,  the  stat- 
ute must  be  followed. 

Ala.  Code,  |  2594,  provides  that  an  action 
upon  commercial  paper  must  be  prosecuted  by 
the  holder  of  the  legal  title.  In  an  action  by 
an  indorsee  against  the  maker  of  a  note,  a  sworn 
plea '  of  the  defendant,  denying  that  the  note 
had  been  assigned  to  the  plaintiff,  put  in  issue 
the  execution  of  the  indorsement  Slaughter  v. 
First  Nat.  Bank,  109  Ala.  157,  19  So.  430.  The 
other  pleas  were  failure  of  ^nsideration,  breach 
of  warranty  and  fraud. 

In  an  action  by  indorsees  against  the  maker 
of  a  note  indorsed  by  trustees  of  a  bank,  it  was 
pleaded  that  said  trustees  were  not  invested 
with  the  legal  ownership,  and  did  not  make  a 
legal  transfer  or  indorsement  to  plaintiffs.  It 
was  held  that,  whether  the  transfer  by  indorse- 
ment was  legal,  or  whether  the  bank  had  au- 
thority to  make  a  contract  st  the  date  of  th^ 
note,  were  pure  questions  of  law,  and  the  in- 
dorsement could  only  be  impeached  by  a  sworn 
plea.     Savage  v.  Walshe,  26  Ala.  619. 

In  Manning  v.  Maroney,  87  Ala.  565,  18  Am. 
St.  Rep.  67,  6  So.  848,  the  court,  in  passing  on 
a  question  of  evidence,  said:  "The  objection 
interposed  to  the  admission  in  evidence  of  the 
bill  of  exchange  described  in  the  complaint  was 
not  well  taken.  The  instrument  was  averred  to 
be  the  property  of  the  plaintiff,  transferred  to 
him  by  the  indorsement  of  the  payee ;  and  there 
was  no  sworn  plea,  denying  the  fact  of  owner- 
ship. The  validity  of  such  transfer  could  not, 
therefore,  be  raised  under  the  plea  of  the  gen- 
eral issue.  Code  1886,  f f  2676,  2770 ;  Rule  of 
Practice,  No.  29.  p.  810,  Code  (1886)  ;  Agee  v. 
Medlock,  25  Ala.  281.** 

So,  untler  Ala.  act  1819,  regulating  proceed- 
ings in  courts  of  law  and  equity,  providing  that 
when  any  suit  shall  be  instituted  by  an  assignee 
of  any  bond  or  writing  it  shall  not  be  necessary 
for  the  plaintiff  to  prove  the  assignment,  unless 
the  plea  denying  such  assignment  states  that 
some  one  or  more  of  such  indorsements  is  forged, 
and  is  sworn  to,  it  was  held  that  an  affidavit  to 
a  plea  that  the  note  was  not  at  any  time  in- 
dorsed and  delivered  to  the  plaintiff,  and  that 
he  had  no  legal  or  equitable  interest  in  it  at  the 
commencement  of  the  suit,  or  at  any  time  before, 
was  insufiicient.  This  was  an  action  by  a  blank 
indorsee  against  the  maker.  Bancroft  v.  Paine, 
15  Ala.  834. 

In  an  action  by  the  holder  against  the  maker 
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the  plaintiff  either  has  or  will  accept  the 
privilege  which  he  himself  asked  for.  If  he 
has  already  done  so,  or  will  hereafter  do  so, 
then  the  (question  whether  there  was  error 
in  sustaining  the  demurrer  to  the  complaint 
as  originally  framed  becomes  a  purely  spec- 
ulative question,  which  this  court  will  not 
consider;  for  in  that  event  the  complaint 
will  be  different  from  that  which  has  been 
adjudged  open  to  demurrer,  and  will  doubt- 
less contain  such  allegations,  the  absence  of 
which  afforded  grounds  for  the  demurrer. 
It  was  contended^  however,  in  the  oral  argu- 
ment before  this  court,  that  the  plaintiff  is 
not  bound  to  accept  the  leave  to  amend, 
burdened  with  the  condition  that  he  shall 
pay  the  costs  of  the  term.  If  so,  then  the 
plaintiff  should  have  made  it  appear  upon 


the  record  upon  which  he  asks  this  court  to 
hear  his  appeal  that  he  declined  to  accept 
the  leave  to  amend,  burdened  with  the  con 
dition  above  stated.  .This,  however,  he  ha.<i 
failed  to  do.  and,  on  the  contrary,  while  his 
appeal  is  from  the  whole  order,  and  not 
from  so  much  thereof  as  sustains  tne  de- 
murrer,  none  of  his  exceptions  complain  of 
any  error  in  imposing  any  condition  upon 
the  lea\e  to  amend  granted  on  his  own  mo- 
tion. We  are  of  opinion,  therefore,  that  the- 
plaintiff,  by  the  course  which  he  has  taken,, 
has  waiA'cd  his  right  to  appeal  from  the  or- 
der sustaining  the  demurrer;  and  for  this 
reason,  without  considering  any  of  the- 
qucstions  which  he  has  attempted  to  raise- 
by  his  exceptions,  his  appeal  must  be  dis- 
missed." 


tion  averring  owuershlp  and  contract  relations  i 
between  the  parties.    It  is  not  matter  in  avoid- 
ance, and  goes  to  the  very  foundation  of  the 
action." 

In  an  action  bv  the  holder  of  a  note  payable 
to  a  named  payee  or  bearer,  the  plea  was  the 
general  issue.  The  fact  that  the  note  was  in 
piaintilTs  hands  for  collection  was  held  to  be 
no  defense.   Brigham  v.  Gurney,  1  Mich.  349. 

And  so  where  the  action  was  by  the  indorsee. 
Watkins  v.  Plummer,  93  Mich.  215,  53  N.  W. 
165;  Moore  v.  Hall,  48  Mich.  143,  11  N.  W. 
844. 

In  Spicer  v.  Smith,  23  Mich.  96,  which  was 
an  action  of  assumpsit  by  an  indorsee  of  a 
note,  and  the  general  Issue  was  pleaded,  it  was 
held  that  the  indorsement  by  the  payees  was 
Jn  issue,  and  had  to  be  proved  to  establish  the 
title  of  plaintlflr. 

And  in  niUman  t.  Schwenk,  68  Mich.  293, 
36  N.  W.  77,  which  was  an  action  by  a  blank 
indorsee.  It  was  held  that  the  defendant  could 
■how  that  the  note  was  in  the  pocketbook  of 
the  payee  after  his  death,  in  order  to  prove  that 
the  indorsement  was  forged. 

So.  in  Coon  v.  Dennis,  111  Mich.  450,  69  N. 
W.  666,  which  was  an  action  of  assumpsit  by 
an  indorsee  on  a  note,  it  was  held  that  the  de- 
fendant could  show  that  the  possession  of  the 
note  was  obtained  by  plaintiff  by  undue  influ- 
ence. The  court  said :  "It  is  true,  as  a  general 
rule,  that  the  defendant  is  only  concerned  in  the 
question  whether  the  plaintiff  is  the  legal 
owner." 

But  in  Oliver  v.  Bank  of  Tennessee,  2  Swan, 
69,  which  was  an  action  of  assumpsit  by  an 
indorsee  of  a  bill  of  exchange,  it  was  held  that 
the  plea  of  non  asaumpait  did  not  put  in  issue 
plaintiff's  title.  The  court  said :  "This  has  long 
been  the  practice  in  this  state.  In  the  case  of 
Richardson  v.  Cato,  9  Humph.  465,  this  court 
says;  'By  the  law  merchant,  as  it  existed  In 
England,  for  a  long  period,  In  a  suit  against  the 
maker  of  a  note,  or  the  drawer  or  acceptor  of 
a  bill  of  exchange,  by  an  indorsee,  he  was  re- 
quired without  any  special  plea  from  the  de- 
fendant, to  prove  the  transfer  of  the  note  or 
bill ;  or,  in  other  words,  his  Interest  in,  or  title 
to  sue  thereon.  But  by  a  practice  which  seems 
to  have  obtained  in  this  state  from  an  early 
period,  without  legislative  sanction,  but  too 
well  established  to  be  now  questioned,  an  In- 
dorsee in  such  cases  Is  not  required  to  prove  the 
transfer,  or  indorsement,  of  the  note  or  bill, 
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unless  put  in  issue  by  the  plea  of  nonaaslgn- 
meut,  as  It  is  termed.'  " 

This  rule  was  followed  by  Blackwell  v.  Fitz- 
Patrick,  9  Baxt.  218;  but  in  Stone  v.  Bond,  2* 
Heisk.  425,  was  relaxed,  as  that  case  was  an 
appeal  from  a  Justice  of  the  peace  where  oral 
pleading  allowed  this  defense. 

In  Bates  v.  Hunt,  1  Blackf.  67,  which  was  an 
action  of  debt  by  the  assignee  against  the  nviker- 
of  a  note,  the  answer  was  a  special  plea  denying 
the  assignment.  It  was  said  that  this  would 
have  been  a  good-  defense  under  the  general 
issue,  but  it  was  held  that  a  special  plea  was- 
bad  on  demurrer. 

In  an  action  by  a  special  indorsee  against  the- 
maker  of  a  note,  the  plea  was  the  general  Issue. 
It  was  held  that  this  put  in  issue  the  genuine- 
ness of  the  indorsement  of  the  note.  It  was 
further  held  that  Cal.  prac.  act,  i  62,  requiring- 
a  denial  of  a  signature  under  oath«  did  not 
apply,  as  the  indorsers  were  not  parties  and  tbe- 
actlon  was  not  on  the  indorsement.  Grogan  v. 
Ruckle,  1  Cal.  158.  But  pn  rehearing  the  court 
held  that,  if  objection  had  been  made  to  the 
answer  in  the  trial  court.  It  should  have  been 
stricken  out,  under  Cal.  prac.  act,  f  45,  provid- 
ing that,  in  respect  to  each  allegation  of  the- 
complalnt  controverted  by  the  defendant,  the 
answer  shall  contain  a  general  or  specific  de- 
nial thereof,  or  a  denial  thereof  according  ti>> 
the  information  and  belief  of  the  defendant, 
and  f  63,  providing  that  every  material  aItc^- 
gation  of  the  complaint  not  controverted  by  the 
answer  shall  be  taken  as  true.   1  Cal.  193. 

For  Illinois  cases,  see  snbd.  I.,  b,  4.  See  also 
Habersham  .v.  Lehman,  63  Qa.  380,  subd.  I.. 
b,  4. 

2.    General  denial  under  atatuie. 

In  actions  by  an  indorsee  or  assignee,  or 
where  the  plaintiff  does  not  depend  upon  a  writ- 
ten indorsement,  a  general  denial  under  the  Code 
practice  Is  held  sufficient  to  put  In  issue  tbe 
Indorsement  or  transfer.  This  Is  because  the 
complaint  usually  alleges  the  indorsement  by 
the  payee  or  the  delivery  of  unindorsed  paper 
as  a  material  fact  In  his  title  to  the  paper,  and 
the  defendant,  not  being  privy  to  this.  Is  not 
estopped  from  denyfhg  such  allegations.  A  gen- 
eral denial  under  the  Code  denies  each  mate- 
ria! allegation  of  the  complaint  controverted  by 
the  defendant. 

A  general  denial  was  held  to  put  in  Issue  the 
Inference  of  fact  which  followed  from  the  alle- 
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The  next  contontion  of  tlie  plaintiffs  in 
error  is  that  the  court  erred  in  sustaining' 
plaintiff's  motion  for  judgment  on  the 
pleadings.  We  have  already  held  that,  un- 
<ier  the  circumstances,  the  second  defense  is 
out  of  the  case,  and  that  whatever  rights 
the  defendants  have  are  imder  the  first  de- 
fense, which  alleges  "that  the  defendants 
each  deny  that  the  plaintiff  is  the  owner 
and  holder  of  the  notes  sued  on,  or  either 
of  them,  and  allege  that  the  said  plaintiff  is 
not  the  real  party  in  interest."  The  ques- 
tion as  to  whether  such  an  answer  puts  the 
plaintiff  upon  his  proof  of  ownership  has 
been  before  the  different  courts  of  the  coim- 
try  a  great  many  times,  and  the  authorities 
are  apparently  very  conflicting.  But  per- 
haps this  is  due  to  the  fact  that  different 


states  have  different  statutory  provisions 
regarding  pleadings.  Yet  even  states  which 
have  virtually  the  same  statutes  disagree  em 
to  the  rule.  We  therefore  deem  it  advlaablo 
to  notice  a  few  of  these  decisions,  and,  if 
possible,  lay  down  a  rule  which  is  founded 
in  reason  and  legal  principle,  as  woll  as 
supported  by  the  adjudicated  cases. 

The  first  case  we  will  notice  is  Rohrer  v. 
TurHll,  4  Minn.  407,  Gil.  309.  The  plain- 
tiff, as  assignee  of  a  banking  firm,  sued  the 
defendant  on  an  ordinary  promissory  note, 
which  came  into  the  hands  of  the  plaintiff 
as  part  of  the  assets  of  the  concern.  The 
defendant,  for  answer,  set  out,  by  proper 
averments,  tliat^the  assignment  to  plaintiff 
was  fraudulent,  and  intended  to  prefer,  by 
collusion,  certain  other  creditors,  and  then. 


nation  that  the  note  had  been  "duly  transferred, 
-etc.,**  that  this  was  before  maturity.  Hodgson 
T.  Mather  (Minn.)  100  N.  W.  87.  This  waa  an 
action  on  a  note  by  an  indorsee.  The  complaint 
alleged  that  the  owner  "duly  assijEnied,  trans- 
ferred, indorsed,  and  delivered  to  plaintiff,  who 
now  owned  the  same.'*  The  answer  denied  each 
«nd  every  allegation  In  the  complaint,  and  al- 
le^d  facts  which  constituted  a  good  defense 
l)etween  the  original  parties.  The  court  said 
that  the  modern  enlarged  views  of  pleading 
^▼e  a  broader  scope  to  the  general  denial  than 
formerly,  and  all  inferences  of  fact  Implied  by 
law  from  the  complaint  are  put  in  Issue  as 
though  they  had  been  specifically  denied.  It  was 
hc^d  that  evidence  that  plaintiff  obtained  the 
note  after  maturity  was  Improperly  excluded. 

And  a  denial  by  the  defendant  of  each  and 
•every  allegation  In  the  plaintiff's  declaration 
was  held  sufficient  to  make  it  Incumbent  upon 
the  plaintiff  to  prove  the  execution  and  in- 
•dorsenient  of  the  note  declared  on.  Estabrook 
T.  Boyle,  1  Allen,  412.  This  was  a  complaint 
by  the  holder  against  the  maker  of  a  note,  al- 
leging the  signature  and  that  the  payee  in- 
dorsed the  same  in  blank.  The  answer  denied 
each  and  every  allegation,  item,  and  particular 
In  the  declaration.  The  defense  under  the  gen- 
eral lasue,  which  allowed  any  facts  to  be  shown 
which  constituted  a  defense,  was  changed  in 
Massachusetts  by  Stat.  1852,  chap.  312,  U  14, 
15,  which  provided  that  the  answer  shall  deny 
in  clear  and  precise  terms  every  substantive  fact 
intended  to  be  denied  in  each  count  of  the  dec- 
laration separately,,  or  shall  declare  the  de- 
fendant's ignorance  of  the  fact.  This  statute 
Is  not  referred  to  in  this  case,  but  In  sus- 
taining the  denial  it  referred  to  Boston  Relief 
ik  Submarine  Co.  v.  Burnett,  1  Allen,  410.  which 
case  referred  to  a  previous  case  which  con- 
«tnied  this  statute  in  an  action  not  on  a  note. 

And  a  general  denial  was  held  to  put  in  is- 
sue the  indorsement  in  an  action  by  an  indorsee 
agalnsst  the  maker  of  a  note.  Mahe  v.  Reynolds, 
38  Cal.  560.  This  was  on  the  gi-ound  that  the 
Indorsement  was  a  matter  to  which  the  defend- 
ant was  not  privy,  and  he  was  not  presumed  to 
know  whether  it  was  genuine  or  not. 

And  an  answer  was  held  sufficient  to  put  in 
issue  plain tllTs  title  to  the  note  and  the  gen- 
uineness of  the- indorsement.  This  answer  was 
a  general  denial  and  a  plea  of  failure  of  con- 
sideration, of  which  plaintiff  had  notice,  Wor- 
rell V.  Roberts,  58  Mo.  App.  197.  '  In  this  case 
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the  petition  averred  an  indorsement  and  trans- 
fer of  the  note  before  its  maturity  by  the  payees 
to  the  plaintiff. 

And  a  general  denial  was  held  to  put  in  is- 
sue the  indorsement,  in  an  action  by  an  in- 
dorsee against  the  indorsers  of  a  note.  Graves 
V.  Norfolk  Nat.  Bank,  49  Neb.  437,'  68  N.  W. 
612.  In  this  case  the  court  said :  "That  the 
note  was  not  indorsed  in  the  firm  name,  but  pur- 
ports to  have  been  indorsed  by  the  individuals 
alone,  fully  appeared  on  the  face  of  the  peti- 
tion ;  hence  it  required  no  affirmative  allegation 
in  the  answer  to  raise  the  question  as  to  the 
form  of  the  indorsement.  Not  only  does  the 
testimony  show  that  Mr.  Graves  neither  wrote 
his  name  on  the  back  of  the  note,  nor  author- 
ized anyone  else  to  do  so,  but  the  indorsement 
in  question  was  never  introduced  or  offered  in 
evidence.'* 

In  Stebblns  v.  Goldthwait,  31  Ind.  159,  which 
was  an  action  ijefore  a  Justice  of  the  peace,  by 
an  indorsee  against  the  maker  of  a  note,  It  was 
held  that  the  defense  of  general  denial  was  in  by 
statute.  The  court  further  held  that  "the  gen- 
eral denial,  not  sworn  to,  would,  under  our 
Code,  have  raised  no  question  as  to  the  genuine- 
ness of  the  indorsement  as  shown  by  the  com- 
plaint." The  section  was  not  cited,  but  Ind. 
Rev.  Stat.  vol.  2,  p.  455,  provides  that.  In  Jus- 
tices' courts,  the  execution  of  an  assignment  of 
a  written  instrument,  sued  on,  shall  not  be  de- 
nied except  by  verified  plea. 

In  Hastings  v.  Dollarhide,  18  Cal.  390,  where 
the  action  was  by  an  assignee  or  indorsee 
against  the  maker  of  a  note,  and  the  answer  was 
a  general  denial,  It  was  held  to  be  a  denial  of 
the  assignment,  the  court  saying:  "The  case 
stands  precisely  in  the  position  that  it  would  be 
if  the  complaint  contained  no  allegation  upon 
the  subject.  Youugs  v.  Bell,  4  Cal.  201,  Is  di- 
rectly in  point." 

In  an  action  by  an  indorsee  against  the  maker 
of  a  note,  the  answer  contained  a  general  denial 
of  the  allegation  of  the  complaint.  It  was  held 
that  the  fact  that  the  plaintiff  was  not  the  own- 
er and  holder  of  the  note  might  be  proved  un- 
der a  general  denial.  Hull  v.  Wheeler,  7  Abb. 
Pr.  411.  The  court  said:  '*This  court,  at  a 
general  term  in  this  district,  held,  before  I 
came  upon  the  bench,  that  the  fact  that  the 
plaintiff  was  not  the  owner  and  holder  of  the 
promissory  note  on  which  the  action  waa 
brought,  might  be  proved  under  a  general  de- 
nial, in  au  aiiswer  to  a  complaint  on  the  note* 
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for  a  second  defense,  alleged  that  said  pre- 
ferred creditors  colluded  with  the  plaintiff 
and  recovered  several  large  judgments  in 
the  district  court  of  the  United  States,  ex- 
ceeding in  amount  the  sum  of  the  assets  of 
Galwell  &  Company,  and  issued  executions 
thereon,  under  which,  with  the  knowledge 
and  consent  of  the  plaintiff,  the  United 
States  marshal  levied  upon  and  attached 
the  assets,  including  the  note  in  the  com- 
plaint named,  and  that  under  such  levy  the 
marshal  holds  the  note.  The  plaintiff  filed 
a  motion  for  judgment  on  the  pleadings, 
which  the  court  sustained.  This  ruling  on 
appeal  was  held  to  be  error,  the  court  say- 
ing: "In  the  first  place,  the  action  can 
only  be  sustained  by  the  real  party  in  inter- 
est;   and,   although   the   defendant   admits 


that  he  owes  the  demand  to  someone,  he  has 
a  perfect  right  to  insist  that  no  one  bat  the 
true  owner  of  it  shall  recover  a  judgment 
against  him.  This  is  absolutely  necessary 
for  the  protection  of  the  defendant  from 
further  suit  against  him  by  the  real  owner 
of  the  demand,  because  a  plea  of  former  re- 
covery by  anyone  but  the  true  owner  is  no 
bar  to  a  suit  by  the  true  owner." 

In  Hays  v.  Hathom,  74  N.  Y.  486,  the 
plaintiff  claimed  as  the  transferee  of  the 
note;  and  defendant's  answer  denied  the 
transfer,  or  that  plaintiff  was  the  legal  own- 
er and  holder,  or  the  real  party  in  interest, 
and  alleged  that  it  was  transferred  to  an- 
other, who  was  the  owner  and  holder  and 
the  real  party  in  interest.  On  the  triaU 
plaintiff   produced  the    note,    indorsed   in 


similar  to  the  complaint  In  this  action.  Stone 
▼.  Lackey,  MS."  This  case  does  myt  clearly  In- 
dicate whether  the  defense  was  that  the  plain- 
tiff was  not  the  legal  owner,  or  whether  it  was 
Intended  to  defend  by  showing  that  he  was  not 
the  equitable  owner:  If  the  latter,  the  decision 
may  have  been  under  the  Code,  |  111,  requiring 
the  action  to  be  brought  by  the  real  party  in  in- 
terest, which  section  was  not  noticed.  The 
point  noticed  is  that  some  evidence  showed  that 
the  plaintiff  was  not  the  owner  of  the  note  when 
the  action  was  commenced.  From  this  It  may 
be  surmised  that  he  had  not  the  legal  title  or 
possession  at  that  time. 

A  general  denial  was  held  suiBclent  to  put  In 
issue  the  delivery  of  the  note  sued  upon. 

In  Dusenbury  v.  Hoadley,  20  N.  Y.  Supp.  011, 
which  was  an  action  by  the  administrator  of 
the  holder  against  the  maker  of  a  note,  the 
question  of  delivery  by  the  maker  was  held  to 
be  in  issue  under  a  general  denial,  and  plaintiffs, 
falling  to  show  that  the  intestate  was  a  bona 
flde  purchaser  for  value,  could  not  recover.  In 
this  case  plaintiffs,  as  administrators  of  G. 
Dusenbury,  alleged  that  defendant  nuide  and  de- 
livered to  plaintiffs'  intestate  a  note  payable  to 
the  order  of  H.  Dusenbury,  or  bearer,  and  that, 
after  the  death  of  Q.  Dusenbury,  the  note  came 
into  the  possession  of  the  plaintiffs  as  assets, 
and  that  they  are  now  the  lawful  owners  and 
holders  thereof. 

A  general  denial  is  held  sufficient  to  put  In 
Issue  the  title  of  plaintiff  where  the  payee  has 
not  indorsed  the  note. 

This  was  held  where  the  petition  alleged  that 
the  payee  had  sold  and  delivered  it  to  the  plain- 
tiff, but  did  not  allege  that  the  note  was  in- 
dorsed. Morris  v.  Case,  4  Kan.  App.  G91,  46 
Pac.  54.  In  this  case  the  court  said :  *'We 
think  that,  as  Case  did  not  refer  to  any  indorse- 
ment, the  unverified  denial  of  Morris  put  in  Is- 
sue the  title  of  Case  to  the  note,  and  the  burden 
of  proof  wan  upon  him.'*  The  note  was  in- 
dorsed, but  the  failure  of  plaintiff  to  refer  to 
the  same  in  his  petition  was  construed  to  mean 
that  plain  I  iff  did  not  rely  on  the  indorsement 
for  hia  title. 

A  general  denial  was  held  to  put  the  burden 
of  proof  of  an  allegation  of  ownership  upon  the 
plaintiff,  in  an  action  on  a  note  payable  to  order, 
but  not  transferred  to  plaintiff  by  commercial 
Indorsement.  Carnauan  v.  Lloyd,  4  Kan.  App. 
605,  46  Pac.  323. 

In  this  state  Kan.  Gen.  Stat.  635,  I  26,  au- 
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thorlzes  a  transferee  by  delivery  to  sue  in  his 
own  name.  If  paper  is  indorsed  and  such  in- 
dorsement is  alleged,  it  can  only  be  put  in  iasae 
by  a  verified  denial,  under  Kan.  Gen.  Stat.  650. 
i  108,  providing  for  a  verified  denial  of  the 
allegation  of  the  execution  of  an  indorsement. 

And  in  an  action  to  foreclose  a  mortgage  note, 
where  the  complaint  alleged  a  sale  of  the  same 
to  plaintiff  by  the  payee,  and  that  plaintiff  waa 
the  owner,  but  there  was  no  written  transfer  of 
the  note,  and  the  grantee  of  the  title  of  the 
land  filed  a  general  denial,  an  issue  was  made 
by  the  answer  so  as  to  require  the  plaintiff  to> 
prove  his  title  to  the  note.  O'Keeffe  v.  First 
Nat.  Bank,  49  Kan.  347,  33  Am.  St.  Rep.  370, 
30  Pac.  473.  In  this  case  the  court  said :  "The 
0*Keeffes  now  contend  that  the  proof  offered  la 
insufficient  to  sustain  the  Judgment  that  was 
rendered.  They  claim  that,  as  the  issues  were 
formed,  proof  was  necessary  that  the  bank  was 
the  owner  and  holder  of  the  note.  The  note 
was  not  Indorsed  by  the  payees,  and  there  was 
no  written  transfer  of  the  same  to  the  bank, 
and,  as  its  ownership  of  the  note  had  been  de- 
nied, It  was  Incumbent  upon  the  bank  to  prove 
that  It  was  the  owner  and  holder  of  the  same. 
We  think  the  proof  offered  was  sufficient.'* 

And  in  an  action  on  a  note  payable  to  the  or> 
der  of  Marsh  Savllle,  the  petition  alleged  the  ex- 
ecution and  delivery  to  the  plaintiff,  Emily  Sa- 
vllle, In  the  name  of  Marsh  Savllle,  and  that 
she  was,  at  the  time  said  note  was  executed  and 
delivered,  the  owner  of  the  same  and  of  the 
debt  for  which  it  was  executed,  and  has  ever 
since  been,  and  uow  Is,  the  owner  and  holder  of 
the  same.  The  answer  was  a  general  denial. 
It  was  held  that  the  plaintiff  could  not  recover 
on  the  pleadings,  that  the  title  was  put  In  is- 
sue, and  that  the  execution  of  the  note  only 
gave  a  right  of  action  to  the  nominal  payee. 
Savllle  V.  Huffstetter,  63  Mo.  App.  273. 

So  an  answer  containing  a  general  denial, 
and  specific  allegations  that  the  plaintiffs  wer^ 
not  the  owners  and  holders  of  the  notes,  and 
had  no  Interest  therein,  was  held  sufficient  t<^ 
put  in  issue  the  title  of  the  plaintiffs  to  the 
note  aud  mortgage,  where  there  was  no  written 
assignment.  Walker  v.  I^nd,  Title  St  T.  Co.  oO' 
Kan.  777,  Appx.,  53  Pac.  476.  This  was  an  ac- 
tion by  a  trust  company  on  notes,  and  for  the 
foreclosure  of  a  mortgage,  where  the  complaint 
alleged  that  the  payee  had  Indorsed  the  notes  to 
others,  who  had  duly  sold  and  delivered  them 
to  the  plaintiffs. 
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blank  by  the  payee.  Defendants  offered  to 
prove  the  allegations  of  the  answer,  which 
offer  was  rejected,  and  judgment  rendered 
for  plaintiff.  The  appellate  court  said: 
''From  this  glance  at  the  cases  it  appears 
that  it  is  ordinarily  no  defense  to  the  party 
sued-  upon  commercial  paper  to  show  that  the 
transfer  under  which  the  plaintiff  holds  it 
is  without  consideration,  or  subject  to 
equities  between  him  and  his  assignor,  or 
colorable  and  merely  for  the  purpose  of  col- 
lection, or  to  secure  a  debt  contracted  by  an 
agent  without  sufficient  authority.  It  is 
sufficient  to  make  the  plaintiff  the  real  par- 
ty in  interest,  if  he  have  the  legal  title, 
either  by  written  transfer  or  delivery,  what- 
ever may  be  the  equities  between  him  and 
his  assignor.    But  to  be  entitled  to  sue,  he 


must  now  have  the  right  of  possession,  and 
ordinarily  be  the  legal  owner.  Such  owner- 
ship may  be  as  equitable  trustee,  and  it 
may  have  been  acquired  without  adequate- 
consideration,  but  must  be  sufficient  to  pro- 
tect the  defendant,  upon  a  recovery  against 
him,  from  a  subsequent  action  by  the  as- 
signor. .\s  we  understand  the  scope  of  the- 
offer  in  the  present  case,  it  went  to  entirely 
disprove  any  ownership  or  interest  what- 
ever, or  even  right  to  possession  as  owner» 
in  the  plaintiff.  It  should  therefore  have- 
been  admitted.  It  may  be  true  that  the 
plaintiff,  if  this  note  had  been  delivered  to- 
him  with  the  intent  to  transfer  title,  might 
have  lawfully  overwritten  the  blank  in- 
dorsement with  a  transfer  to  himself.  It  ia 
also  true  that  the  production  of  the  paper 


For  general  denials  in  other  cases,  see  Moore 
▼.  Polk,  24  La.  Ann.  216,  subd.  I.,  c;  Nunne- 
macker  v.  Jobnsou,  88  Minn.  3&0,  38  N.  W.  351, 
aobd.  I.,  e. 

8.  DenUa  of  each  and  every  aUegation  "not  a<i- 

mitted," 

An  answer  admifttng  the  execution  and  deliv- 
ery of  tbe  note  by  tbe  maker  to  the.  payee,  and 
denying  each  and  every  allegation  not  ad- 
mitted, is  held  to  put  in  Issue  the  indorsement 
and  transfer  to  plaintiff.  There  was  some  con- 
flict in  New  York  as  to  whether  or  not  an  an- 
swer denying  each  and  every  allegation  of  the 
complaint  "not  admitted"  wonld  be  good  in 
any  case,  hot  the  weight* of  authority  seems  to 
establish  the  rule  that  it  is  good  pleading.  It 
is  not  the  purpose  of  this  note  to  follow  that 
discussion.  Such  an  answer  was  called  a  ''gen- 
eral denial,*'  in  Grlffln  v.  Long  Island  R.  Co. 
101  N.  Y.  348,  4  N.  B.  740,  but  the  question 
there  was  as  to  its  sufficiency,  and  not  as  to  its 
nomenclature. 

A  complaint  by  assignees  In  an  action  upon 
a  note  alleged  that  the  payee  had,  for  value  re- 
ceived, duly  delivered,  transferred,  and  assigned 
said  note  to  the  plaintiffs,  who  are  now  the  own- 
ers and  holders  thereof.  The  answer  of  the 
makers  denied  each  and  every  allegation  of  the 
complaint,  save  and  except  that  defendant 
signed  and  delivered  to  the  payee  a  paper  writ- 
ing, a  copy  of  which  Is  set  forth  in  the  com- 
plaint. This  was  held  to  put  in  issue  the  trans- 
fer. Tnllis  V.  Shannon,  3  Wash.  716,  29  Pac. 
449.  The  court  said :  "Tbe  complaint  alleged 
the  assignment  and  delivery  of  the  note  by  the 
payee  to  the  plaintiffs,  and  that  the  plaintiffs 
were  the  owners  and  holders  thereof.  The  an- 
swer denied  this.  The  action  being  by  the  as- 
signees, it  was  necessary  for  them  to  allege 
their  ownership  In  some  way,  and  prove  It  If 
denied.** 

So,  in  an  action  by  the  holder  and  transferee 
against  the  maker  of  a  note  payable  to  Allis, 
or  bearer,  the  defendant,  answering,  admitted 
the  making  and  delivery  of  the  note  to  the 
payee,  and  denied  each  and  every  allegation  ex- 
cept those  admitted.  This  was  held  to  be  a 
irafllclent  denial  of  the  transfer  of  the  note  by 
the  payee  to  the  plaintiff  to  enable  the  defend- 
ant to  prove  that  the  note  belonged  to  the 
payee  at  the  time  of  an  alleged  payment  to  him. 
Allis  V.  Leonard,  46  N.  Y.  688,  22  Alb.  L.  J. 
28.     The  court  said:     "The  complaint  alleges 
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two  deliveries  of  the  note  in,  first,  a  making 
and  delivery  to  the  payee,  and  a  subsequent 
sale  and  delivery  by  the  payee  to  the  plaintiffs 
The  answer  admits  only  the  making  and  deliv- 
ery, and  denies  every  other  aUegatlon.  .  .  . 
When  the  transfer  and  delivery  of  a  note  by  the- 
payee  to  the  plaintiff  is  specifically  alleged,  and 
not  denied,  a  mere  denial  that  the  plaintiff  is  the 
bolder  is  a  denial  of  a  conclusion  drawn  from 
the  facts  stated,  and  not  of  tbe  facts  them- 
selves, and  has  been  held  insulBcient;  but  a 
denial  that  the  note  has  been  thus  transferred 
is  a  sufficient  basis  for  proof,  controverting  the 
plaintiff's  title,  and  establishing  that  the  payee 
remained  the  owner,  and  payment  to  him.'* 

And  In  an  action  by  the  indorsee  against  the 
maker  the  complaint  alleged  the  making  of  the- 
note  by  the  defendant,  the  indorsement  by  the 
payee,  and  delivery  by  him  to  plaintiff.  The 
answer  admitted  the  making  of  the  note ;  and 
denied  each  and  every  other  allegation,  and 
then  set  up  fraud.  It  was  held  that  the  answer 
put  in  issue  "the  Indorsement  and  delivery  of  the- 
note"  alleged  in  the  complaint.  Kenny  v.  Lynch^ 
61  N.  Y.  654. 

So  indorsements  were  held  to  be  in  issue  where- 
a  complaint  was  upon  a  note,  in  an  action  by 
an  indorsee  to  charge  the  prior  indorsers,  alleg- 
ing two  indorsements,  and  that  the  plaintiff  was- 
the  lawful  owner  and  holder  of  the  note.  The^ 
answer  admitted  the  making  of  the  note,  and 
"further  says,  as  to  each  and  every  allegation- 
In  said  complaint  set  out  and  not  fully  ad- 
mitted, the  defendant  has  not  any  knowledge- 
thereof  sufficient  to  form  a  belief."  Morton  t. 
Jackson,  2  Minn.  219,  Gil.  180.  It  was  also- 
held  t.nat  the  answer  could  not  be  stricken  out 
as  either  sham.  Irrelevant,  or  frivolous. 

In  Low  V.  Warden,  70  Cal.  19,  11  Pac.  350, 
which  was  an  action  by  an  Indorsee  against  the- 
maker  of  a  note,  the  complaint  alleged  that  the- 
note  had  been  sold  and  assigned  to  plaintiff  by 
the  payees,  and  that  plaintiff  was  the  owner 
and  holder.  The  answer  admitted  the  execution 
of  the  noie,  but  deuled  every  other  allegation 
of  the  complaint.  It  was  held  that  under  the- 
Issues  the  plaintiff  should  have  >>een  allowed  to 
have  proved  the  indorsement  of  the  note,  thus 
holding  that  the  indorsement  was  In  Issue. 

A  complaint  on  two  notes  alleged  that  the- 
payee  had  died,  and  that  plaintiffs  were  the 
sole  heirs,  and  were  then  the  owners  and  hold- 
ers of  the  notes,  and  that  administration  haci 
been  bad  and  the  estate  settled.  The  answer  ad- 
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by  him  M'as  prima  facie  evidence  that  it 
had  been  delivered  to  him  by  the  payee,  and 
that  he  had  title  to  it,  but  the  defendants' 
offer  was  precisely  to  rebut  this  very  pre- 
sumption, and,  for  aught  that  we  can  know, 
the  evidence  imder  it  would  have  done  so." 

In  Oahorti  v.  McClelland,  43  Ohio  St.  284, 
1  N.  E.  G44,  it  was  held  that,  where  an  in- 
dorsee of  a  promissory  note  sues  the  mak- 
er, it  is  a  good  defense  to  plead  that  the 
plaintiff  is  not  the  real  party  in  interest,  as 
every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  in  cer- 
tain cases  named  in  the  statute.  In  Bost- 
toick  v.  Bryant,  113  Ind.  448,  16  N.  E.  378, 
decided  February  28,  1888,  the  supreme 
court  of  Indiana  held  that  under  the  Re- 
vised Statutes  of  that  state,  which  provide 


that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  an  an- 
swer averring  that  the  note  sued  on  was 
transferred  to  plaintiff  without  considera- 
tion, for  the  sole  purpose  of  suing  and  col- 
lecting the  same  for  the  benefit  of  the  real 
owner,  is  suflicient  on  demurrer.  And, 
again,  in  State  ex  rel.  Ruhlman  v.  Ruhl- 
man,  111  Ind.  17,  11  N.  L.  793,  the  court 
said:  "But  the  fourth  paragraph  of  an- 
swer was  not  a  plea  in  abatement,  but  was, 
on  the  contrary,  an  answer  in  absolute  bar 
of  the  relator's  action.  Without  contro- 
verting any  of  the  allegs^tions  of  the  relat- 
or's complaint,  the  appellees  simply  said  in 
the  fourth  paragraph  of  their  answer,  the 
substance  of  which  we  have  heretofore  giv- 
en, that  the  relator  had  no  interest  what- 


mitted  the  execution  of  the  notes  and  the  pay- 
ments indorsed  thereon,  and  denied  every  alle- 
gation not  admitted.  It  was  held  that  '*the 
general  denial,  in  the  answer,  of  each  allegation 
in  the  petition  except  as  herein  admitted,"  was 
autDclent  to  put  the  plaintiffs  upon  proof  of 
title.     Cavitt  V.  Tharp,  30  Mo.  App.  131. 

In  an  action  by  the  holder  against  the  maker 
*of  a  note,  the  complaint  alleged  that  It  was  de- 
livered to  the  plaintiff  for  a  valuable  consider- 
ation, but  did  not  allege  how  or  by  whom.  An 
answer  denying  generally  every  allegation  of 
the  petition  except  the  making  of  the  note  was 
held  to  constitute  a  good  defense.  Mechanics' 
Bank  v.  Donnell,  35  Mo.  373.  The  court  said  : 
"Without  a  sale  or  indorsement  of  the  note  to 
the  respondent  by  the  payees,  or  by  some  as- 
signee of  theirs,  the  respondent  had  no  title  to 
the  note,  and  hence  no  right  of  action." 

In  Burley  v.  German  American  Bank,  111  U. 
8.  216,  28  L.  ed.  406,  4  Sup.  Ct.  Rep.  341,  a  re- 
<;eiver  of  a  bank  brought  an  action,  alleging  that 
three  notes  were  held  by  defendants  as  collat- 
eral, that  the  notes  were  paid,  that  a  surplus 
was  received  by  the  defendants  after  payment 
of  a  loan,  and  that  the  three  notes  were  the 
property  of  the  plaintiff.  The  defendants  stated 
that  they  had  received  the  notes  from  one  Bow- 
en,  and  after  the  payment  of  the  loan  they  ap- 
plied the  balance  to  other  notes  which  they  held 
against  Bowen,  and  then  said  that,  except  as 
hereinbefore  stated  or  admitted,  these  defend- 
ants, on  information  and  belief,  deny  each  and 
every  allegation  In  the  said  complaint  alleged. 
The  court  held  that  the  title  of  the  plaintiff  was 
in  issue,  and  said : '  "We  regard  it  as  the  rule 
in  New  York  that  a  denial  such  as  is  found  in 
the  answer  in  this  case,  in  connection  with  the 
rest  of  the  answer,  is  a  sufficient  denial  to  raise 
an  issue  as  to  the  plaintiff's  ownership  of  the 
notes,  and  to  warrant  evidence  to  show  any 
other  ownership.  Under  such  a  denial  a  defend- 
ant has  a  right  to  prove  anything  that  will 
show  the  allegation  covered  by  the  denial  to  be 
untrue.'* 

4.  Denial  of  indoi'sement. 

In  the  absence  of  a  special  statute  requiring 
•a  sworn  plea,  a  de^ilal  of  the  Indorsement  or 
transfer  to  plaintiff  Is  generally  held  Rufflcient 
to  put  in  issue  the  title  of  an  indorsee  or  as- 
signee. But  a  denial  in  the  nature  of  a  nega- 
tbe  pregnant  is  bad  pleading,  and  is  held  insuf- 
ficient. 
<G  L.  R.  A. 


In  an  action  by  an  indorsee  against  the  maker 
of  a  note  the  answer  alleged  that  it  was  ob- 
tained by  fraud,  that  the  assignment  was 
fraudulent,  and  that  the  note  was  materially 
altered,  and  denied  that  the  payee  by  Indorse- 
ment assigned  said  note  to  the  plaintiff,  or  that 
it  was  impossible  to  protest  the  note.  This 
was  held  to  be  a  good  defense.  Mechanics* 
Bank  v.  B'owler,  36  Mo.  33.  The  court  said: 
"PiaiutiffV  only  claim  of  action  is  the  alleged 
Indorsement  of  Acock,  and  this  averment  U 
positively  and  specifically  denied  In  the  answer, 
as  also  that  she  is  the  legal  holder  of  the  note ; 
and  without  proving  the  assignment  and  owner- 
ship no  recovery  can  be  had." 

And,  in  an  action  by  the  holder  of  a  note,  an 
answer  of  the  maker  denying  the  indorsement 
and  delivery  by  the  payees  was  held  sufficient 
to  require  proof  by  plaintiff  that  the  payees  had 
Indorsed  the  note.  Martens  v.  Burton  Co.  7 
Misc.  244,  27  N.  T.  Supp.  260.  The  court 
said :  "Assuming,  but  not  conceding,  That, 
upon  proof  by  affidavit  that  the  note 
was  duly  indorsed  by  the  payees,  the  answer 
could  be  stricken  out  as  sham,  yet,  as  the  rec- 
ord does  not  show  that  any  such  proof  was  made 
on  this  motion,  the  order  striking  out  this  an- 
swer as  sham  must  be  reversed.** 

An  answer  by  the  maker  of  a  note,  ailing 
that  the  note' sued  on  had  been  made  by  him  and 
indorsed  by  tlie  payee  to  ah  insurance  company 
as  collateral  for  a  debt  due  from  the  payee,  and 
was  delivered  to  said  company  for  its  sole  ase, 
and  that  it  was  never  assigned,  indorsed,  or  de- 
livered by  the  payee  or  maker  to  the  plaintiff, 
was  held  to  be  a  good  plea  in  an  action  by  the 
assignee  of  a  note.  M'Connell  v.  Morrison,  1 
Litt.  (Ky.)  206.  In  this  case  the  court  said: 
"Each  of  the  two  latter  pleas,  we  apprehend, 
contains  sufficient  matter  to  bar  the  plaintiff 
Morrison's  action.  Each,  in  substance,  denies 
that  the  note  was  ever  assigned  to  Morrison ; 
and  to  an  action  brought  in  the  name  of  an  as- 
signee, it  has  been  heretofore  held,  and  no  doubt 
held  correctly,  that  the  defendant,  by  a  plea  in 
bar,  may  traverse  or  deny  the  assignment  of  the 
note  to  the  plaintiff." 

And  the  indorsement  of  a  note  was  held  to  be 
In  issue  In  an  answer  which  denied  the  Indorse- 
ment and  transfer  to  plaintiff,  and  his  owner- 
ship, althotigh  no  allegation  was  made  as  to 
ownership  or  possession  by  anyone  else:  but  it 
was  alleged  chat  the  note  was  made  and  deliv- 
ered to  the  plaintifTs  assignor  without  consider- 
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<^vcT,  aa  heir  at  law  or  legatee  of  Bemhard 
Henry  Kuhlman,  deceased,  in  the  three 
promissory  notes  which  were  the  subject- 
matter  of  this  suit;  but  that  by  reason  of 
aueh  decedent's  bequest  of  all  his  personal 
property,  money,  and  notes  to  his  widow, 
Susannah  Ruhlman,  who  is  still  living,  she 
became  and  was  the  only  real  party  in  in- 
terest in  the  subject-matter  of  this  action. 
Our  Code  proTides  that  'every  action  must 
be  prosecuted  in  the  name  of  the  real  party 
in  interest.'  ...  It  is  settled  by  our 
decisioDB  that  an  answer  which  states  facts 
showing,  if  true,  that  the  plaintiff  had  no 
interest  in  the  subject  of  the  action  at  the 
time  of  its  commencement,  and  that  some 
person,  naming  him,  other  than  such  plain- 
tiff was  at  the  time  the  real  party  in  inter- 


est in  such  suit,  is  an  answer,  not  in  abate- 
ment, but  in  absolute  bar,  of  the  pending 
action.  ...  It  must  be  held,  therefore, 
we  think,  that  the  fourth  paragraph  of  ap- 
pellees' answer  herein  stated  a  good  defense 
in  bar  of  this  action,  and  that  the  relator's 
demurrer  to  such  paragraph  was  correctly 
overruled," 

Counsel  for  appellants  have  cited  these 
cases,  and  we  have  quoted  from  them  for 
the  purpose  of  showing  that  in  each  of  them 
the  plaintiff  was  not  the  payee  of  the  note, 
but  was  an  indorsee  of  the  payee,  or  claimed 
title  by  virtue  of  some  process  of  court  or 
by  inheritance.  But  even  all  of  the  cases 
cited  by  counsel  do  not  support  their  con- 
tention. For  instance,  the  case  of  Swift  v. 
Ellsicarth,  10  Ind.  206,  71  Am.  Dec  316,  is 


atlon,  for  mcoommodatioo.  Jones  v.  Brown,  29 
Misc.  517,  01  N.  T.  Supp.  072.  The  court  said : 
**8o  far  as  regards  the  motion  for  Judgment  up- 
on the  answer  as  frivolous  after  the  shan^  por- 
tions have  been  stricken  out,  it  most  be  denied. 
The  third  paragraph  of  the  complaint  alleges 
the  transfer  to,  and  ownership  of,  the  note  by 
the  plaintiff.  These  are  material  allegations 
trbich  the  plaintiff  must  prove  in  order  to  re- 
coTcr.  They  are  explicitly  denied  by  the  de- 
fendant. Such  a  denial  cannot  be  regarded  as 
frirolons.  Taylor  v.  Smith,  29  N.  T.  S.  B.  86S, 
n  N.  Y.  Supp.  519 ;  Queen  City  Bank  v.  Hudson, 
8  App.  Div.  27,  40  N.  T.  Supp.  1018.  The  mo- 
tion must  be  granted  so  far  as  regards  striking 
out  the  specified  portions  of  the  answer  as  sham, 
and  must  be  denied  so  far  as  it  asks  for  Judg- 
ment upon  the  answer  as  frivoloua" 
*  And  an  indorsee  of  paper  payable  to  "Susanna 
P.  PrahV  and  indorsed,  "Mrs.  Prahl,**  was 
held  to  be  required  to  establish  his  title,  where 
the  affidayit  of  defense  denied  the  indorsement, 
and  alleged  that  It  was  the  property  of  Susanna 
P.  Prahrs  administrator,  and  not  that  of  her 
husband.     Prahl  v.  Smalts,  6  W.  N.  C.  571. 

And  in  an  action  by  an  indorsee  a  plea  of  non- 
assignment  was  held  sufficient  to  pnt  the  legal 
title  in  issue.     Klyc^  v.  Black,  7  Bazt.  277. 

So,  in  an  action  to  charge  an  indorser  of  a 
note  payable  lo  defendants  order,  and  of  which 
the  plaintiff  claimed  to  be  the  lawful  owner  and 
holder,  the  answer  alleged  that  the  note  was 
nerer  Indorsed  or  delivered  to  the  plaintiff  or  to 
anyone  for  her,  and  that  she  was  not  the  law- 
ful owner  of  it,  and  had  no  property  In  it,  but 
that  possession  of  It  was  obtained  by  her  hus- 
band, as  her  agent,  by  fraud,  and  without  the 
knowledge  or  consent  of  the  maker  or  defendant, 
or  either  of  them.  This  was  held  to  state  a  de- 
fense. Bowman  v.  Van  Kuren,  29  Wis.  209,  9 
Am.  Rep.  554. 

In  Schroeder  ▼.  Nlelson,  39  Neb.  335,  57  N. 
W,  993,  which  was  an  action  by  an  indorsee 
against  the  makers  of  a  note,  the  answer  de- 
nied plaintiff's  ownership.  This  was  held  suf- 
ficient to  put  In  issue  the  indorsement.  The 
pleadings  were  not  given,  and  the  defense  was 
also  failure  of  consideration  and  that  plaintiff 
was  not  a  bona  fide  holder. 

In  an  action  by  the  holder  of  a  note,  It  was 
held  to  be  a  good  defense  that  the  indorsement 
to  him  was  not  made  until  after  suit  was 
brought.  The  pleadings  were  not  giyen.  Hovey 
▼.  Kebring,  24  Mich.  232,  9  Am.  Rep.  122. 
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Where  the  statute  specifically  provides  for  a 
denial  of  the  indorsement  under  oath,  the  stat- 
ute must  be  followed. 

Ala.  Code,  I  2594,  provides  tliat  an  action 
upon  commercial  paper  must  be  prosecuted  by 
the  holder  of  the  legal  title.  In  an  action  by 
an  indorsee  against  the  maker  of  a  note,  a  sworn 
plea '  of  the  defendant,  denying  that  the  note 
had  been  assigned  to  the  plaintiff,  put  In  issue 
the  execution  of  the  indorsement.  Slaughter  ▼. 
First  Nat.  Bank,  109  Ala.  157,  19  So.  430.  The 
other  pleas  were  failure  of  ^nsideration,  breach 
of  warranty  and  fraud. 

In  an  action  by  indorsees  against  the  maker 
of  a  note  indorsed  by  trustees  of  a  bank.  It  was 
pleaded  that  said  trustees  were  not  invested 
with  the  legal  ownership,  and  did  not  make  a 
legal  transfer  or  indorsement  to  plaintiffs.  It 
was  held  that,  whether  the  transfer  by  indorse- 
ment was  legal,  or  whether  the  bank  had  au- 
thority to  make  a  contract  at  the  date  of  th^ 
note,  were  pure  questions  of  law,  and  the  in- 
dorsement could  only  be  Impeached  by  a  sworn 
plea.     Savage  v.  Walshe,  26  Ala.  619. 

In  Manning  y.  Maroney,  87  Ala.  565,  13  Am. 
St  Rep.  67,  6  So.  843,  the  court,  in  passing  on 
a  question  of  evidence,  said:  **The  objection 
interposed  to  the  admission  in  evidence  of  the 
bill  of  exchange  described  in  the  complaint  was 
not  well  taken.  The  instrument  was  averred  to 
be  the  property  of  the  plaintiff,  transferred  to 
him  by  the  indorsement  of  the  payee ;  and  there 
was  no  sworn  plea,  denying  the  fact  of  owner- 
ship. The  validity  of  such  transfer  could  not, 
therefore,  be  raised  under  the  plea  of  the  gen- 
eral issue.  Code  1886,  fi  2676,  2770;  Rule  of 
Practice,  No.  29,  p.  810,  Code  (1886)  ;  Agee  v. 
Medlock,  25  Ala.  281.** 

So,  unyier  Ala.  act  1819,  regulating  proceed- 
ings in  courts  of  law  and  equity,  providing  that 
when  any  suit  shall  be  instituted  by  an  assignee 
of  any  bond  or  writing  it  shall  not  be  necessary 
for  the  plaintiff  to  prove  the  assignment,  unless 
the  plea  denying  such  assignment  states  that 
some  one  or  more  of  such  indorsements  is  forged, 
and  is  sworn  to.  It  was  held  that  an  affidavit  to 
a  plea  that  the  note  was  not  at  any  time  In- 
dorsed and  delivered  to  the  plaintiff,  and  that 
he  had  no  legal  or  equitable  interest  in  It  at  the 
commencement  of  the  suit,  or  at  any  time  before, 
was  insufiicient.  This  was  an  action  by  a  blank 
Indorsee  against  the  maker.  Bancroft  v.  Paine, 
15  Ala.  834. 

In  an  action  by  the  holder  against  the  maker 
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cited  by  appellants.  This  case  shows  that 
an  answer  such  as  the  ooe  in  question  is  not 
good  even  against  an  indorsee.  The  lan- 
guage of  the  tliird  defense  in  that  case  was 
*'that  Ellsworth  was  not  the  real  party  in 
interest,  but  that  the  note  was  the  exclusive 
]>roperty  of  Rowe."  Then  the  fourth  de- 
fense alleged  "that  said  note  was  assigned 
by  the  defendant  Rowe  to  the  plaintiff  by 
indorsement  in  blank,  as  alleged;  that  it 
was  so  assigned  and  delivered  to  the  plain- 
tiff by  Rowe  to  secure  to  said  plaintiff  $2,- 
500  which  Rowe  owed  plaintiff,  and  for  no 
other  consideration;  that  after  said  assign- 
ment and  delivery  the  defendant  Swift  paid 
to  the  plaintiff  the  said  sum  of  $2,500  in 
full,  being  all  the  interest  of  the  said  Ells- 
worth in  said  note,  and  that  since  said  pay- 


ment the  said  plaintiff  has  not  acquired  any 
interest  in  the  residue  of  said  note;  that 
the  said  payment  is  credited  on  Uie  note; 
and  that  the  plaintiff  is  not  the  real  party 
in  interest  in  this  suit,  but  that  the  said  de- 
fendant Uowe  is  the  exclusive  owner  of  said 
note.*'  In  this  case  the  supreme  court  of 
Indiana  not  only  hold  that  such  an  answer 
as  the  third  defense  is  not  good,  but  that 
it  is  necessary  for  the  defendant  to  plead 
the  facts.  The  court  said:  *'The  third 
paragraph  is  clearly  bad.  Lam^on  v.  FalU, 
G  Ind.  309.  That  was  a  suit  similar  U> 
this,  and  the  answer  ^vas  the  same  as  this 
third  paragraph.  It  is  there  said  that  *the 
defect  in  the  paragraph  in  question  is  that., 
in  effect,  it  admits  the  assignment  of  the 
note   and  mortgage,   but  does   not   contain 


of  a  note  indorsed  in  blank,  the  defendant 
pleaded  the  general  issue,  that  the  note  was  ol>- 
tained  by  fraud,  and  that  plaintiff  was  oDiy  an 
agent  of  the  payees,  who  were  seeking  to  avoid 
their  contract  through  plaintiff.  It  was  held, 
under  Ga.  Code,  §  2855,  providing  that  an  In- 
dorsement or  assignment  of  any  bill  need  not  he 
proved  imless  denied  on  oath,  that  proof  of  the 
Indorsement  was  dispensed  with  whether  the  ac- 
tion was  against  the  indorsee  or  against  the 
maker.     Habersham  v.  Tubman,  63  Ga.  380. 

In  Uoblnson  v.  L&lr,  31  Iowa,  9,  which  was 
an  action  by  an  indorsee,  the  answer  denied  the 
indorsement  under  oath,  and  alleged  that  the 
plaintiff  took  the  note  after  due  by  delivery 
without  Indorsement  and  with  knowledge  of 
failure  of  consideration.  It  was  held,  under 
Iowa  act  1862,  chap.  28,  providing  that  in  ac- 
tions on  written  mstruments  the  signature 
thereto,  or  any  Indorsement  thereon,  shall  be 
deemed  genuine  and  admitted,  unless  the  party 
whose  signature  It  purports  to  be  shall  deny  the 
same  und(>r  oath,  that  a  party  suing  upon  a 
written  Instrument  Is  not  required  to  prove  "the 
signature  of  any  person"  thereto,  unless  denied 
by  "such  person"  under  oath.  The  effect  of  this 
decision  Is  that  the  Indorsement  should  be  de- 
nied by  an  affidavit  of  the  Indorser. 

The  defense  of  general  denial  was  held  not  to 
put  In  Issue  plaintiff's  alleged  ownership,  under 
Tex.  Rev.  Stat  art.  271.  providing  that,  wnen 
a  suit  shall  be  Instituted  by  an  indorsee  of  a 
written  Instrument,  the  assignment  shall  be  re- 
garded as  fully  proved  unless  denied  on  oath, 
and  unless  an  affidavit  Is  filed  alleging  forgery. 
Grounds  v.  Sloan,  73  Tex.  662,  11  S.  W.  898. 

III.  Rev.  Stat.  1845,  p.  415,  §  14  (Starr  & 
Curtis  Stat.  chap.  IJO,  §  29),  provides  that  the 
defendant  may  plead  as  many  matters  of  fact  as 
he  may  deem  necessary  for  his  defense,  or  may 
plead  the  general  issue,  and  give  notice  of  the 
special  matters  intended  to  be  relied  on  for  a 
defense.  Rev.  Stat.  1845,  p.  421,  §  59,  provides 
that,  in  all  actions  upon  notes  in  the  name  of 
the  assignee,  the  plaintiff  shall  not  be  bound  to 
prove  the  signature  of  the  assignor,  unless  the 
assignment  be  put  in  Issue  by  verified  plea.  The 
rulings  on  thes^  statutes  have  been  various  as 
applied  to  the  several  different  pleadings. 

In  Lockridge  v.  Nuckolls,  25  111.  178,  It  was 
held  that  this  section  (59)  did  not  prohibit  the 
defendant  from  denying  the  assignment  by  re- 
butting evidence  after  the  plaintiff  had  intro- 
duced the  note  in  evidence.  This  was  an  action 
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of  assumpsit  on  a  note  by  an  indorsee,  and  ttae^ 
defense  was  the  general  issue,  not  verified,  and 
a  special  notice  that  the  note  was  obtained  from 
the  payee  by  fraud.  The  court  said :  "The  as- 
signment indorsed  upon  the  note  Is  prima  facie 
evidence  of  its  genuineness,  bat  does  not  pre- 
clude the  defendant  from  rebutting  that  fact,  or. 
if  he  chooses,  he  may,  by  denying  it  by  plea  veri- 
fied by  aflidavit,  throw  the  burden  of  the  proof 
on  the  plahitlff  in  the  first  instance." 

In  an  action  of  assumpsit  on  a  note  upon 
common  counts  and  a  plea  of  general  issue,  it 
was  held  that  the  indorsements  to  the  plaintiff' 
were  pnt  in  issue.  The  court  held  that  this  was 
the  rule  at  common  law,  and  was  not  controlled 
by  111.  Rev.  Stat  421  (Prac.  Act  $  59),  provid- 
ing that,  in  all  actions  upon  notes  in  the  name 
of  the  assignee,  the  plaintiff  shall  not  be  bound 
to  prove  the  signature  of  the  assignor  unless  ihe 
assignment  be  put  in  issue  by  a  verified  plea.  It 
was  held  that  this  statute  only  applied  where 
the  plaintiff  declared  specially  upon  the  indorse- 
ment.  Uall  V.  Freeman,  59  111.  55. 

But  in  Templeton  v.  Hay  ward,  65  111.  178. 
which  was  an  action  of  assumpsit  by  an  In- 
dorsee on  notes,  the  plea  was  non  a94futnpgtt ,. 
verified.  It  was  held  that,  if  the  defendant 
wished  to  put  in  issue  the  assignment,  he 
should,  under  the  general  issue,  state  in  the  af- 
fidavit attached  thereto,  specifically,  that  the 
payee  did  not  assign  the  note,  or  that  the  sig- 
nature to  the  assignment  was  not  his. 

In  Grier  v.  Gibson,  36  III.  521,  which  was  aa 
action  of  assumpsit  by  an  indorsee  against  the 
maker,  with  counts  on  each  note  and  the  com- 
mon counts,  it  was  held  that  the  assignments 
were  not  required  to  be  proved  where  no  affidavit 
was  filed  denying  them. 

In  Ennor  v.  Hodson,  28  111.  App.  445,  which 
was  an  action  of  assumpsit  by  an  indorsee  on  a 
note,  the  plea  was  the  general  issue  and  notice 
of  defense  that  the  note  was  never  Indorsed  by 
the  payee.  This  was  accompanied  by  affidavit, 
sworn  to,  that  the  defendant  paid  the  pajree, 
that  the  note  was  held  by  plaintiff  as  agent, 
and  that  it  was  indorsed  franduleutly.  This 
plea  and  verification  were  construed  as  putttng- 
in  issue  the  Indorsement 

Tn  Walker  v.  Krebaum,  67  111.  252,  which 
was  an  action  by  an  assignee  against  the  maker 
of  a  note,  it  was  held  that,  the  assignment  not 
havinsc  been  put  in  Issue  by  plea  verified,  as  re- 
quired by  statute,  It  would  b)^  pr^umed  that  it 
was  made  by  the  corporation  itself  by  one  bav- 
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Bueh  a  state  of  facts  as  would  enable  the 
oonrt,  in  view  of  the  assignment,  to  say,  as 
matter  of  law,  that  Falls  is  not  the  real 
party  in  interest/  The  third  paragraph  in 
this  case  is  open  to  the  same  objection. 
The  fourth  paragraph  is  framed  with  a  view 
to  avoid  that  objection,  by  setting  out  the 
iaets  specifically,  and  causing  the  truth 
thereof  to  be  verified  by  affidavit.  The  ap- 
pellees insist  that,  even  if  this  fourth  para- 
graph shows  facts  sufficient  to  enable  the 
court  to  say  that  Ellsworth  was  not  the  real 
party  in  interest,  yet,  under  the  statute,  he 
was,  as  the  holder  of  the  note  by  assign- 
ment,  entitled  to  maintain  the  action  in  his 
own  name."  The  court  held,  however,  in 
this  ease,  that  the  only  way  in  which  proof 
could  be  offered  was  by  first  pleading  the 


facts  from  which  the  court  could  determin<^ 
that  the  plaintiff  was  not  the  real  owner  of 
the  note. 

The  next  case  cited  by  appellants  is  Wil- 
son V.  Clark f  11  Ind.  385.  This  case  does 
not  support  appellee's  theory  of  the  case  at 
bar.  It  is  true  that  this  action  was  by  the 
payee  in  the  note,  but  the  answer  alleged 
the  facts,  from  which  the  conclusion  that 
he  was  not  the  real  owner  and  holder  of  the- 
note,  and  not  the  real  party  in  interest,, 
necessarily  followed.  The  following  was 
the  answer  filed:  "Answer  by  the  defend- 
ants that  before  the  commencement  of  this 
suit  said  Clark,  the  payee  of  the  notes,  and 
plaintiff  in  the  suit,  sold  and  delivered  said 
notes  to  Thomas  J.  Spalding,  and 
received    from     said    Spalding    the    price 


ins  competent  authority  to  use  its  name  for 
tluit  purpose. 

And  in  an  action  by  indorsees  against  the 
makers  of  a  note,  tbe  plea  was  the  general  issue 
and  notice  under  the  statute  of  the  defense  re- 
lied on,  verified.  It  was  held  that  there  was  no 
plea  denying  the  indorsement,  and  that  it  was 
not  denied  under  the  plea  of  general  issue  and 
notice  thereunder  of  special  defenses  verified. 
Bailey  t.  Valley  Nat  Bank,  21  III.  App.  642. 

So,  in  Rush  V.  Fister,  23  111.  App.  348,  which 
was  an  action  of  assumpsit  by  an  assignee 
against  tlie  maker  of  a  note,  the  defense  was 
iioi»  MfumpBit.  It  was  held  that,  as  there  was 
no  plea  denying  the  assignment,  verified,  that 
inne  was  not  before  the  Jury. 

Denials  of  the  indorsement  or  assignments, 
that  are  in  the  nature  of  a  negative  pregnant, 
were  held  insufllcient. 

In  an  acti<Mi  by  an  assignee  in  writing  against 
tbe  maker  on  a  lost  note,  the  answer  was :  "And 
this  defendant,  further  answering,  on  informa- 
tion and  belief  denies  that  said  Daniel  Richards, 
for  a  valuable  consideration,  assigned  by  writ- 
ten instrument  the  indebtedness  due  upon  said 
note.**  It  was  held  that  this  was  not  a  denial 
of  the  assignment,  and  could  be  considered  only 
as  a  denial  that  the  assignment  was  in  writing 
and  for  a  valuable  consideration,  and  was  an 
admission  of  the  assignment.  Randolph  v. 
Harris,  28  Cal.  561,  87  Am.  Dec.  139. 

And  in  Westcott  v.  Patton,  10  Colo.  App.  544, 
51  Pac  1021,  which  was  an  action  on  a  note 
by  an  assignee  against  the  maker,  where  the 
complaint  alleged  that  the  plaintiff  was  the 
legal  and  lawful  owner  and  holder  thereof,  an 
answer  denying  that  the  payee  transferred  or 
aaslgned  the  note  to  plaintiff  was  held  to  create 
no  material  issue.  This  answer  was  a  negative 
pregnant,  as  It  denied  only  the  transfer  by  the 
payee  to  plaintiff,  simply  traversing  a  part. 
*rb,9  court  said :  "The  answer  did  not  attempt 
to  put  in  issue  the  allegation  that  plaintiff  nad 
become  and  was  the  legal  owner  and  holder  of 
tbe  note  for  value.  Th^s  was  the  material  part 
of  plaintlfTs  allegation.  If  she  were  the  legal 
owner  and  holder  of  the  note  for  value,  and  had 
pomesslon  of  it,  she  was  entitled  to  recover,  even 
though  the  payee  may  not  have  made  any  formal 
aiMignment  to  her.'*  This  case  does  not  show 
whether  the  assignment  was  by  writing  or  not. 

So  where  the  answer  denied  that  the  payee 
Indorsed  and  delivered  the  note  to  the  plaintiff 
prior  to  August  20,  and  denied  that  the  plaintiff  I 
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was  the  owner  and  holder,  and  pleaded  further 
that  the  defendants  had  been  galmlshed  and  the 
money  attached,  and  the  attaching  creditors  in- 
tervened and  pleaded  as  in  the  answer,  it  was- 
held  to  have  been  properly  stricken  out  as  sham 
and  frivolous.  Goldstein  v.  Krause,  2  Idaho,. 
271,  13  Pac  282. 

And  in  an  action  by  the  Indorsee  of  notes,, 
where  the  petition  alleged  the  indorsement,  the 
answer  alleged  that  the  notes  were  never  in- 
dorsed by  the  payees  so  as  to  transfer  the  title 
and  that  the  indorsement  was  fraudulent  and 
made  with  intent  to  defeat  a  counterclaim.  It 
was  held  that  the  indorsement  was  admitted  by 
the  answer.  Second  Nat.  Bank  v.  Martin,  82 
Iowa,  442,  48  N.  W.  735.  The  court  said :  "As 
the  promissory  notes  are  negotiable,  and  as  they 
have  been  transferred  to  the  plaintiff, — which 
is  alleged  in  the  petition,  and  not  denied,  but 
admitted  in  the  answer,  as  above  set  out, — and 
as  this  transfer  is  shown  to  have  been  before 
the  maturity  of  the  notes,  the  defendants  cannot 
defeat  the  notes  upon  the  ground  of  the  failure 
of  the  warranty  pleaded  as  a  defense,  if  the 
transfer  was  by  an  indorsement,  in  sufficient 
form.  .  .  .  It  is  an  allegation  as  to  the  ef- 
fect of  the  indorsement, — of  a  conclusion  of  law, 
— and  not  of  the  fact  that  the  indorsement  was 
not  made  by  the  corporation,  or  by  anyone  tiav- 
ing  authority  so  to  do.  The  answer  of  the  de- 
fendants does  not,  in  effect,  deny  the  execution 
of  the  indorsement  by  the  indorsers.'* 

And  an  answer  denying  that  the  note  "was 
indorsed  or  transferred  to  the  plaintiff  before- 
the  maturity  thereof,  but,  on  the  contrary 
thereof.  If  any  such  transfer  took  place,  it  was 
after  the  maturity  of  said  note,"  was  held  to 
put  in  issue  neither  the  indorsement  nor  the- 
transfer,  but  merely  that  It  was  before  matu- 
rity. Downer  v.  Read,  17  Minn.  493,  Gil.  470. 
This  answer  also  alleged  that  the  trustee  had  no 
right  to  transfer  the  note  without  the  authority 
of  the  executive  committee  of  the  company, 
which  authority  was  never  given,  and  denied 
that  plaintiff  "Is  now,  or  that  he  was  at  the 
time  of  the  commencement  of  the  action,  the 
legal  or  bona  fide  holder  of  said  note."  This 
was  held  to  be  a  denial  merely  of  a  conclusion 
of  law. 

And  in  Frasler  v.  Williams,  15  Minn.  288.  Gil. 
219,  It  was  held  that  a  denial  In  the  nature  of  a 
negative  pregnant  was  insufficient.  The  com- 
plaint alleged  the  making  and  delivery  of  a 
note,  "that  before  tbe  maturity  of  the  said  note. 
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and  consideration  of  said  sale  and  de- 
livery; that  from  the  time  of  the 
delivery  by  said  Clark  to  Spalding,  up  to 
the  present,  they  have  been  wholly  the 
property  of  Spalding,  and  in  his  posses- 
sion; that  said  Spalding  is  the  only  person 
who  has  any  real  interest  in  or  title  to  said 
notes  or  their  proceeds;  that  said  Clark,  by 
said  sale  and  delivery,  assigned  said  notes 
to  said  Spalding  without  indorsement;  that 
said  Clark  is  not  the  owner  of  said  notes, 
or  either  of  them,  nor  has  he  any  interest 
whatever  in  or  to  them,  nor  has  he  now,  or 
at  any  other  time  since  said  sale  had,  either 
of  said  notes  in  his  possession,  nor  did  said 
Clark  direct  or  authorize  this  action  to  be 
commenced  in  his  name,  but  it  was  com- 
menced by  the  direction  of  said  Sj^alding 


alone."  This  answer  was  not  merely  a  con- 
clusion, but  was  full  and  explicit,  and 
stated  the  facts  which  showed  that  plain- 
tiff had  parted  with  the  title,  and  had  no 
interest  whatever  in  the  notes. 

The  case  of  Pendleton  County  ▼.  Amy,  13 
Wall.  297,  20  L.  ed.  579,  was  an  action  of 
debt  for  something  over  $13,000,  claimed  to 
be  due  him  on  384  coupons,  repreaenting^ 
the  unpaid  interest  on  50  bonds,  for  $1,000 
each,  which  had  been  issued  by  the  county 
in  payment  of  a  subscription  to  the  oapital 
stock  of  a  railway  company.  The  bonds 
were  payable  to  bearer.  The  petition, 
among  other  things,  alleged  that  the  bonds 
were  sold  by  the  railway  company  to  plain- 
tiff for  $30,000,  and  delivered  to  him  with 
the  coupons  attached,  and  that  the  plaintiff 


the  said  Aaron  March,  for  value  received,  sold, 
transferred,  Indorsed,  and  delivered  It  to  the 
plaintlif,"  and  that  the  plaintiff  was  the  owner 
and  holder.  The  answer  denied  that  part  of 
the  complaint  quoted,  and  said  that  the  plain- 
tiflt  at  the  time  of  the  commencement  of  the  ac- 
tion was  not,  and  is  not  now,  the  owner  and 
holder  of  said  note.  It  was  held  that  the  plain- 
tiff's ownership  was  not  put  in  issue.  The  court 
said :  **But  the  denial  in  the  answer  puts  in 
issue,  at  the  most,  the  time,  not  the  fact,  of 
transfer.  As  to  that,  it  involves  a  negative 
pregnant,  and  is  insufficient.  Under  such  a 
denial  the  note  might  have  been  sold  and  deliv- 
ered to  the  plaintiff,  and  yet  the  answer  would 
be  literally  true,  if  the  sale  did  not  take  place 
till  the  note  was  due." 

The  above  case  was  said,  in  Nunnemacker  v. 
Johnson,  38  Minn.  390,  .^8  N.  W.  851.  to  be  over- 
ruled in  StoDC  V.  Quaal,  36  Minn.  46,  29  N.  W. 
326,  but  in  both  of  these  latter  cases  the  an- 
swers were  general  denials.  The  Stone  Case 
held  that  the  denial  of  each  and  every  allegation 
of  the  complaint,  except  the  execution  of  the 
chattel  mortgage,  was  not  a  denial  in  the  nature 
of  a  negative  pregnant.  In  the  Frasier  Case, 
which  is  said  to  be  overruled,  that  part  of  the 
complaint  was  denied  after  and  including  the 
words  "that  bciore  the  maturity  of  said  note 
Aaron  March,  for  value  received,  sold."  etc.. 
and  was  a  denial  in  the  nature  of  a  negative 
pregnant. 

And  a  denial  traverning  the  complaint  was 
held  bad  as  a  uegalive  pre^mant,  and  as  a  con- 
clusion of  law.  Alien  v.  Reilly,  Ity  Nev.  452. 
The  court  said :  "Besides,  the  defendant  only 
denied  that  plaintiff  was  the  lawful  owner  and 
holder,  thus  admitting  that  she  held  and  owned 
it  unlawfully,  evidently  upon  the  theory  that 
it  bad  been  paid." 

And  in  un  action  by  the  holder,  an  answer  de- 
nying that  defendants  indorsed,  delivered,  or 
transferred  the  notes  to  the  plaintiffs,  but  which 
did  not  deny  that  they  Indorsed  the  notes  or  as- 
sailed plaintiffs'  possession,  was  held  to  be  friv- 
olous. Kanlah  v.  Salter,  1  Hilt  558.  This 
note  was  payable  to  the  order  of  the  maker,  and 
was  indorsed  by  him.  The  answer  denied  any 
knowledge  or  information  as  to  whether  plain- 
tiffs are  the  lawful  owners  or  holders  of  said 
notes.  The  court  said :  "They  do  not  deny 
that  Lhey  indorned  the  note ;  nor  do  they  set  up 
any  matter  assailing  the  plaintiffs'  possession  of 
it.  When  a  note  is  payable  to  the  order  of  the  ' 
66  L.  R.  A. 


maker,  and  Indorsed  by  him.  In  legal  effect  It  fai 
indorsed  to  any  person  who  may  hold  it.  and 
the  denial  of  the  mere  act  of  indorsement  or  de- 
livery to  the  holder  is  not  the  denial  of  a  ma- 
terial averment.  It  may  be  assumed  that  the 
thing  thus  denied  Is  not  literally  true,  and  yet 
the  defendants  wouM  be  liable.**  No  dlscaasion 
appears  in  the  case  as  to  a  denial  oo  information 
and  belief. 

&.  Denial  of  transfer. 

In  actions  by  indorsees  and  assignees,  a  dental 
of  transfer  is  held  sufficient  to  put  in  iflsne  the 
legal  title.  So,  where  the  note  is  not  Indorsed, 
a  denial  of  transfer  is  held  a  sufficient  d^enae. 
In  Illinois,  if  a  suit  is  by  a  holder  on  a  note  pay- 
able to  a  payee  "or  bearer,'*  a  denial  of  transfer 
to  plaintiff  is  a  good  defense, — the  courts  In 
that  state  refusing  to  recognise  the  negotiability 
of  such  paper  if  it  is  not  indorsed  by  the  payee. 

A  complaint  alleged  that  the  note  was  in- 
dorsed by  the  defendant  and  afterwards  trans- 
ferred to  the  plaintiff,  and  that  the  latter  la 
possessed  thereof.  The  answer  denying  the 
trausfer  to  plaintiff  was  held  sufficient  to  put 
the  title  in  issue,  although  it  did  not  specifical- 
ly deny  his  possession  of  the  note.  Chadwich 
V.  Booth,  13  Abb.  Pr.  249.  In  this  case  the 
court  said :  "Plaintiffs  allege  that  they  be- 
came entitled  to  the  note  by  transfer  and  deliv- 
ery;  this  the  answer  denies.  That -denial  is 
sufficient  to  put  the  ownership  In  issue.  The  ad- 
dition of  the  averment,  tbat  'plaintiff  Is  now 
possessed  of  it*  Is  entirely  superfluous.  The 
law  would  have  presumed  this  fr(Mn  the  previous 
allegation.  Possession  gives  no  title,  unless  it 
be  the  result  of  indorsement  and  delivery,  or  at 
least  of  delivery  from  the  lawful  owner.  Plain- 
tiff has  chosen  to  aver  that  he  did  so  become 
possessed,  and  the  defendants  have  denied  that 
averment." 

And  an  answer  denying  the  transfer,  and  that 
the  plaintiff  was  the  owner  of  the  notes,  was 
held  to  constitute  a  good  defense,  in  an  action 
by  an  indorsee  against  the  maker  of  a  note. 
Central  City  Bank  v.  Rice,  44  Neb.  594,  63  N.  W. 
60.  In  this  case  the  court  said:  "Unless  the 
bank  is  the  owner  of  these  notes,  a  Judgment 
thereon  would  be  no  defense  to  the  defendant  In 
an  action  brought  against  him  by  the  Opera 
House  Company,  or  the  real  owner  of  the  same 
notes.  It  is  very  clear  that  the  answer  seta  np 
a  good  defense.  Schroeder  v.  NIelson,  39  Neb. 
3,35,  57  N.  W.  993." 

And  in  an  action  by  an  assignee  of  a  note,  an 
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became  the  owner,  holder,  and  bearer  there- 
of. The  defendant  answered,  alleging  that 
the  plaintiff  was  not  at  the  time  of  filing 
his  declaration,  or  at  the  time  defendant 
answered,  the  owner,  holder,  or  bearer  of 
the  said  alleged  bonds  or  coupons,  nor  of 
any  or  either  of  them,  as  in  the  declaration 
mentioned.  The  court  said:  "Now,  in  re- 
gard to  the  first  plea,  while  it  is  true  that 
the  defense  which  it  sets  up  was  only  in- 
ferentially  an  answer  to  the  plaintiff's  com- 
plaint, and  while  it  might  as  well  have  been 
set  up  under  the  general  issue,  it  was  never- 
theless a  traverse  of  a  material  averment  of 
the  declaration.  The  coupons  were  made 
payable  to  bearer^  but,  if  the  plaintiff  was 
neither  the  owner  nor  the  holder  nor  the 
bearer,  they  were  not  promises  to  pay  him. 


and  the  county  was  not  indebted  to  him. 
Hence  it  was  material  to  his  case  to  aver, 
98  he  did,  that  he  was  the  bearer,  and  the 
plea  took  issue  with  this  averment.  It  de- 
nied the  title  of  the  plaintiff  or  his  right 
of  action,  and,  though  faulty  in  form,  in 
substance  it  amounted  to  a  defense.  It  was 
therefore  error  to  overrule  it  upon  a  general 
demurrer."  This  case  was  also  by  one  not 
the  payee,  and  the  answer  is  different  from 
many  others  which  on  first  reading  might 
appear  to  be  the  same,  and  then  we  should 
consider  the  facts  of  the  whole  case.  These 
bonds  and  coupons  were  payable  to  bearer, 
and  then,  so  far  as  the  record  discloses, 
were  not  assigned  to  the  plaintiff.  There 
was  no  acknowledgment  of  the  railroad 
company,  to  whom  the  bonds  were  original- 


answer  of  the  maker  denying  the  transfer  was 
beld  sufficient  to  put  the  legal  title  in  issue. 
Wood  T.  Neely,  7  Bast.  586. 

In  an  actiou  by  an  indorsee,  where  the  answer 
denied  the  transfer  of  the  note  to  the  plaintiff, 
it  was  held  that  the  production  of  .the  note 
bearing  the  Indorsement  of  the  corporation 
payee,  signed  by  its  manager,  was  sufflclent  to 
raise  the  presumption  of  authority  to  indorse, 
and  that  the  plaintiff  was  the  owner.  Citizens' 
Nat  Bank  v.  Wlntler,  14  Wash.  568,  63  Am.  8t. 
Rep.  890,  45  Pac.  38. 

Where  the  note  is  payable  to  a  named  payee, 
and  is  not  indorsed,  Che  denial  of  transfer  makes 
an  issue. 

In  an  action  bv  a  holder  of  a  note  payable  to 
another  party,  an  answer  denying  that  the  note 
was  ever  sold,  transferred,  or  delivered  to  the 
plaintiflT,  or  that  plaintiff  was  the  lawful  holder 
or  owner,  was  held  sul&cient.  Carpenter  ▼. 
tteynolds,  58  Wis.  666.  17  N.  W.  300. 

And  in  an  action  (m  notes  where  the  plaintiff 
was  not  the  payee  the  petition  stated  nothing 
about  an  indorsement,  but  alleged  that  the  notes 
were  duly  transferred  to  the  plaintiff,  and  that 
he  is  now  the  owner  and  holder  thereof.  The 
answer  denied  that  said  notes  were  ever  trans- 
ferred, that  the  plaintiff  was  ever  the  owner  or 
holder  thereof,  or  that  he  ever  had  any  right, 
title,  or  interest  therein,  and  alleged  that  the 
payees  of  said  notes  are  respectlTely  the  own- 
ers and  holders  thereof.  This  was  held  to  put 
Uie  title  in  issue.  Washington  v.  Hobart,  17 
Kan.  275.  In  this  case  It  was  said  that,  if  the 
petition  had  alleged  an  indorsement,  the  denial 
would  hare  to  be  verified  to  put  the  same  in  is- 
sue, under  Kan.  Gen.  Stat.  650,  I  108,  providing 
tbat  the  allegation  of  an  indorsement  can  be  put 
in  iitsne  only  by  a  denial  thereof  verified  by  af- 
fidavit. Kan.  Gen.  Stat.  635,  f  26,  provides 
tbat  a  note  niay  be  transferred  without  indorse- 
ment, and  by  delivery  merely,  so  as  to  authorize 
tbe  transferee  to  sue  in  his  own  name.  The 
court  held  that  an  allegation  of  such  a  transfer 
may  be  put  in  Issue  by  an  unverified  answer. 

In  Illinois,  in  a  suit  by  a  holder  of  a  note 
payable  to  a  named  payee  "or  bearer,"  a  plea 
denying 'the  indorsement  or  transfer  to  plaintiff 
is  held  to  be  a  good  defense  under  III.  Rev.  Stat. 
1845.  p.  384,  providing  that  any  note  payable 
to  any  person  shall  be  assignable  by  indorse- 
ment BO  as  to  vest  the  property  in  the  assignee, 
ttoosa  V.  Crist,  17  111.  450,  65  Am.  Dec.  670. 
The  coort  in  this  case  adopted  the  rule  that, 
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under  this  statute,  the  words  "or  bearer"  in  a 
note  are  surplusage,  and  refused  to  adopt  the 
New  York  rule  that  such  notes  are  transferable 
by  delivery  although  the  note  was  transferred  in 
New  York. 

80  it  was  held,  under  111.  Rev.  Stat  1874, 
chap.  98.  I  4,  providing,  as  in  Rev.  Stat.  1845. 
p.  384,  that  where  a  suit  was  brought,  by  a  per- 
son not  the  payee,  upon  a  note  payable  to  a 
payee  or  bearer,  and  plaintiff  became  the  owner 
without  its  having  been  assigned,  the  maker 
could  present  his  defense  to  the  same  extent 
that  he  could  in  case  it  was  brought  by  the 
payee.  Rabberman  v.  Muehlhausen,  3  III.  App. 
32<$. 

Following  this  case,  it  was  held  that  a  note 
payable  to  a  payee  "or  bearer,"  without  indorse- 
ment, was  not  transferable  at  law  by  delivery 
merely,  and  that  it  was  not  controlled  by  111. 
llev.  Stat.  1»74,  chap.  88,  i  8,  providing  that 
any  note  payable  to  bearer  may  be  transferred 
by  delivery,  as  the  distinction  was  made  be- 
tween a  note  payable  to  bearer  and  one  pay- 
able to  a  particular  person  named  or  bearer. 
The  pleadings  were  not  given  in  this  case,  but 
the  point  made  on  appeal  was  that  such  a  note 
could  not  be  transferred  without  indorsement  so 
as  to  give  the  holder  the  right  to  sue  in  his  own 
name.     Garfield  v.  Berry,  5  111.  App.  355. 

c.  Denial  that  plaintiff  i9  the  owner  or  holder. 

A  denial  that  plaintiff  is  the  bolder  or  owner 
of  a  note  sued  upon  is  generally  held  insufllcient. 
In  some  cases  this  is  held  to  plead  only  a  con- 
clusion of  law,  and  In  some  cases  it  is  held  not 
to  put  in  issue  the  legal  title  or  indorsement.  It 
is  not  a  compliance  with  the  rule  of  Code  plead- 
ing requiring  an  answer  to  deny  the  material  al- 
legations of  the  complaint  But  in  Ohio  it  is  a 
good  answer  to  deny  that  plaintiff  is  the  holder 
or  owner. 

So,  in  an  action  by  an  indorsee  on  a  certifi- 
cate of  deposit  executed  by  defendant,  it  was 
held  that  the  instrument  was  a  note,  and  tbat 
an  answer  that  plaintiff  was  not  the  legal  owner 
or  holder  of  the  certificate  of  deposit  raised  no 
issue,  but  was  an  averment  of  a  conclusion  of 
law.  Foorman  v.  Mills,  35  Cal.  118,  95  Am. 
Dec.  1)0.  The  court  said  :  "It  does  not  meet 
the  allegation  of  indorsement,  the  fact  upon 
which  the  plaintiff's  title  depends.  And  it  may 
be  added  th&t  the  plaJntifTs  allegation  that  he 
Is  the  owner  and  holder  of  the  certificate,  and 
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ly  delivered,  tliat  it  had  sold  them  to  plain- 
tiff. The  only  evidence  of  the  sale,  outside 
of  the  allegations  of  the  petition,  was  the 
possession  of  the  bonds.  Now,  it  was  neces- 
sary to  show  by  the  petition  that  the  bonds 
had  been  sold  to  the  plaintiff,  and  that  he 
was  the  owner  thereof;  and  the  answer,  fol- 
lowing the  language  of  the  petition,  denied 
that  plaintiff  was  the  owner,  holder,  or 
bearer  of  such  bonds.  And  while  the  Su- 
preme Court  of  the  United  States  criticized 
the  answer,  it  held  that  the  answer  was 
good  as  against  a  general  demurrer.  There 
was  no  privity  of  contract  between  the  plain- 
tiff and  the  defendant,  and  the  defendant 
was  therefore  in  a  position  to  require  him 
to  prove  his  title  to  the  bonds.  And  while, 
perhaps,  the  greater  number  of  adjudicated 


cases  in  the  Code  states  are  the  other  way, 
yet  it  is  probably  the  rule  in  the  United 
States  courts  that,  in  the  absence  of  a  writ- 
ten transfer  of  a  negotiable  instrument  by 
the  payee,  an  answer  denying  that  plaintifT, 
who  claimed  title  through  the  payee,  is  the 
owner  or  holder  of  such  instrument,  or  the 
real  party  in  interest,  is  sufficient  as  to  such 
ownership;  but  the  rule  as  to  a  payee  is 
governed  by  different  principles,  which  we 
will  discuss  later. 

In  1884  the  Supreme  Court  of  the  United 
States  decided  the  case  of  Burley  v.  Oerman 
American  Bank,  111  U.  S.  216,  28  L.  ed. 
40G,  4  Sup.  Ct.  Rep.  341 ;  but  while  it  dis- 
cusses, to  some  extent,  the  fact  that  an 
action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  the  decision  is 


tntitled  to  receive  the  monej  due  thereon,  Is 
surplusage,  for  It  Is  but  a  legal  conclusion  aris- 
ing from  the  alleged  indorsement." 

An  answer  admitting  the  making  of  the  note, 
but  denying  that  the  plaintifiF  was  the  lawful 
owner  and  holder,  and  pleading  usury,  was  held 
to  admit  all  the  material  allegations  In  the  com- 
plaint, and  to  plead  only  a  conclusion  of  law. 
Catlin  V.  Qunter,  1  Duer,  253,  Reversed  in  11 
N.  T.  368,  62  Am.  Dec.  113,  on  evidence  as  to 
usury.  The  complaint  alleged  that  the  defend- 
ant drew  a  note  to  his  own  order,  and  Indorsed 
and  transferred  the  same  so  that  it  came  into 
tlie  possession  of,  and  was  owned  by,  the  plaln- 
tUT,  who  was  the  lawful  owner  and  holder.  The 
court  said :  "The  answer  controverts  no  ma- 
terial averment  In  the  complaint.  It  admits  the 
making  and  transfer  of  the  note,  and  its  pos- 
session by  the  plaintiff,  and  these  are  ail  the 
facts  which  the  plaintiff  was  bound  to  aver, 
and.  If  denied,  to  prove,  In  order  to  maintain 
his  action.  Hence  the  denial  in  the  answer, 
that  the  plaintiff  was  the  lawful  owner  of  the 
note,  and  that  the  defendant  was  indebted  to 
him  thereon,  raised  no  issue  of  fact  whatever, 
bat  was  a  denial,  merely,  of  a  conclusion  of 
law,  which,  as  such,  the  Judge  upon  the  trial, 
so  far  from  admitting  evidence  under  It,  was 
bound  to  disregard  as  irrelevant  and  nugatory." 
In  the  court  of  appeals  no  question  was  made 
on  the  pleadings. 

Such  an  answer  is  held  insufficient  for  failure 
to  deny  the  Indorsement. 

In  an  action  by  indorsees  against  the  maker 
of  a  note,  an  answer  which  did  not  deny  the 
indorsement,  but  simply  denied  that  the  note 
was  the  property  of  the  plaintiffs,  and  alleged 
that  they  had  only  a  special  lien  in  the  note, 
was  held  insufficient.  Sheldon  v.  Mlddleton,  10 
lawa,  17.  The  court  said :  "The  indorsement 
places  the  legal  title  in  them." 

An  action  on  a  note,  brought  by  an  assignee 
for  the  benefit  of  his  creditors,  describing  him- 
self as  assignee,  was  brought  in  his  individual 
capacity.  The  complaint  alleged  the  transfer 
by  the  assignor  to  the  plaintiff,  and  alleged  that 
the  plaintiff  was  the  owner  and  holder  of  the 
note.  The  answer  denied  that  the  plaintiff 
was  the  owner  and  holder  of  the  note, 
that,  it  was  traqsf erred  to  him  personally, 
and  denied  an  indebtedness  to  the  plaintiff 
thereon.  It  was  held  that  the  answer  wus 
sham.  Butterfield  v.  Macomber,  22  How.  Pr. 
150.  This  was  on  the  ground  that  the  assignee 
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held  the  legal  title,  which  was  conceded  by 
both  parties,  and  therefore  he  could  sue  in 
his  individual  name. 

A  declaration  alleged  the  making  of  a  note 
by  the  defendant,  and  its  indorsement  to  the 
plaintiff.  .The  answer  merely  dented  **that  th« 
plaintiff  Is  the  holder  of  any  such  note  as  he  ha» 
declared  upon."  It  was  held  that  the  defend- 
ant would  not  be  permitted  to  prove  that  the 
plaintiff  was  not  the  holder  thereof.  Hawes  v. 
Ryder,  100  Mass.  216.  The  court  said:  "If 
the  defendant  had  denied  that  the  note  had  been 
made  and  indorsed  ns  alleged,  or  had  declared 
his  ignorance  so  that  he  could  neither  admit  nor 
deny  the  same,  or  had  even  denied  'all  the  alle- 
gations in  the  declaration,*  the  evidence  of- 
fered would  have  been  admissible."  Mass.  Gen. 
Stat.  129,  H  17,  27,  provide  that  the  answer 
shall  deny  In  clear  and  precise  terms  every  sub- 
stantive fact  intendied  to  be  denied  in  tech 
count  of  the  declaration  separately,  or  the  de- 
fendant's ignorance,  so  that  he  can  neither  ad- 
mit nor  deny;  and  every  substantive  fact  not 
denied  in  clear  and  precise  terms  shall  be 
deemed  to  be  admitted. 

This  statutory  provision  is  similar  to  the  0>de 
provisions  of  New  York  and  many  other  states, 
requiring  the  answer  to  contain  a  general  or 
specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or  o7 
any  knowledge  or  information  thereof  sufflcleut 
to  form  a  belief.  A  great  many  of  the  cases  In 
this  note  arose  under  similar  provisions  which 
were  so  well  known  that  they  were  not  dis- 
cussed In  the  cases ;  but  the  holding  was,  in  ef- 
fect, whether  the  answer  was  sufficient  as  a  de- 
nial of  the  material  allegations. 

So,  an  answer  wa^  held  to  have  been  properly 
stricken  out  where  it  denied  that  plaintiff  was 
the  owner  of  the  note,  but  did  not  deny  the  al- 
legation that  the  note  was  made  by  the  defend- 
ants to  the  payee  and  by  him  indorsed  to  the 
plaintiff.     Bank  of  State  v.  Smith,  33  Mo.  364. 

And  an  answer  falling  to  deny  the  indorse- 
ment or  delivery  was  held  insufficient,  although 
it  denied  that  the  plaintiff  was  the  owner  of 
the  note,  or  that  ho  was  the  possessor  of  the 
beneficial  interest  in  it,  at  the  time  of  the  trial 
or  when  3uit  was  brought.  Stamper  v.  Gay.  3 
Wyo.  322,  23  Pac.  69.  This  was  an  action  by 
the  indorsee  against  the  maker.  The  court 
said :  "If  It  was  assigned  by  a  special  indorse- 
ment to  him,  or  by  indorsement  in  blank  made 
by  the  payee  In  whose  possession  it  was  at  the 
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Iwsed  upon  the  statutes  and  the  decisions  of 
the  court  of  appeals  of  the  state  of  New 
York,  as  the  question  presented  was  a  mat- 
ter of  practice.  The  facts  in  that  case  were 
briefly  as  follows:  The  plaintiff  was  re- 
ceiver of  the  Cook  County  National  Bank  of 
Chicago,  and  the  defendant  was  a  corpora- 
tion of  New  York.  The  complaint  alleged 
that  the  defendant  held  three  promissory 
notes,  maturing  February  12,  1875,  for  $10,- 
000  each,  mode  by  the  Charter  Oak  Life  In- 
surance Company,  as  collateral  security  for 
a  loan  of  $25,000;  that  the  notes  were  paid 
to  the  defendant  at  maturity,  and  there  was 
a  surplus  beyond  what  was  due  it  on  the 
loan,  amounting  to  $5,000;  that  the  notes 
were  at  the  time  the  property  of  the  plain- 
tifT,  as  reoeiyer;  and  that  the  defendant  re- 


ceived notice  of  such  ownership  prior  to  the 
payment, — and  then  prayed  for  judgment  for 
the  surplus.  The  answer  averred  that  on 
October  20,  1874,  one  Bowen  borrowed  of  the 
defendant  $25,000,  and  delivered  the  three 
notes  to  it  as  collateral  security;  that  they 
were  negotiable,  and  not  due,  and  were  duly 
transferred  by  Bowen  to  the  defendant  (he 
then  having  the  legal  title  to  them,  and 
then  claiming  and  the  defendant  believing 
him,  to  be  their  owner) ;  that  said  notes  were 
paid,  and  the  loan  of  $25,000  canceled,  and 
the  surplus  of  $5,000  applied  upon  other 
notes  signed  by  Bowen,  and  they  were  they 
canceled  and  deliverea  lo  i5owen.  The  an- 
swer then  contained  a  clause  which  denied 
each  and  every  allegation  contained  in  thei 
complaint,  except  such  as  were  expressly  ad- 


tlme  of  such  indorsement,  and  was  dplivered  to 
hfm  by  the  payee,  he  became  the  legal  bolder  of 
the  note.'* 

And  an  answer  was  held  to  admit  the  in- 
dorsement where  it  was  a  general  denial  and 
a  denial  that  the  plaintiffs  were  the  own- 
ers of  the  notes,  and  alleged  that  they 
were  received  by  the  plaintiffs  as  agent 
and  attorney  in  fact  of  the  payee,  and 
be!ong«*d  to  the  assignee  In  bankruptcy  of 
the  payee.  Moore  v.  Polk,  24  La.  Ann. 
^16.  This  answer  was  held  to  be  an  admission 
that  plaintiff  received  the  notes  from  the  payee. 
:snd  that  the  Indorsement  was  genuine,  and  no 
defense  was  stated  against  the  alleged  owner. 
The  cevrt  said  :  "It  is  quite  true  that  in  a  suit 
■against  the  maker  of  a  note,  to  order,  the  In- 
<]or8ee  mnet  prove  the  indorsement  by  the  payee, 
if  denied ;  but  in  this  case  the  statement  by  de- 
fendant in  his  answer  seems  to  be  sufficient  evi- 
dence." 

That  the  plaintiff  did  not  have  such  title  to 
the  note  as  would  authorize  him  to  maintain  an 
ictlon  thereon  was  held  to  be  no  defense,  where 
the  action  was  by  an  assignee  of  a  note  assigned 
to  an  attorney  at  law  for  collection.  Klddell 
V.  Prichard,  12  Wash.  601,  41  Pnc.  905.  In  this 
4!a8e  the  pleadings  were  not  given. 

And  in  an  action  by  the  assignee  against  the 
maker  of  a  note,  the  answer  denied  that  plain- 
tiff had  any  interest  in  the  subject-matter,  and 
alleged  that  said  note  did  not  belong  to  him, 
and  that  he  was  not  the  owner  In  good  faith 
and  for  value;  and  pleaded  an  offset.  It  was 
held  that  the  holder  of  negotiable  paper  for  col- 
lection could  sue  on  it  in  his  own  name,  subject 
to  all  defenses  against  the  real  owner.  Sauls- 
bury  V.  Corwln,  40  Mo.  App,  378. 

An  action  was  brousrht  by  the  guardian  of  an 
Infant,  as  assignee,  against  the  maker  of  a  note. 
The  answer  admitted  the  assignment  to  plain- 
tiff, and  alleged  that  he  was  not  the  owner,  but 
that  the  infant  was  the  owner.  It  was  held  In- 
sufficient. Bankin  v.  Allison,  64  N.  C.  673.  The 
allegation  of  ownership  In  the  Infant  was  con- 
strued as  consistent  with  the  ownership  ad- 
mitted In  the  guardian. 

In  Binsrham  v.  Sessions,  6  Smedes  &  M.  13, 
which  was  an  action  by  the  indorsee  of  a  note,  a 
plea  that  the  plaintiff  was  not  the  lawful  owner 
or  bearer  of  the  note  sued  on  at  the  time  of  the 
commencement  of  this  action,  but  that  It  was 
the  property  of  another  person,  was  held  to 
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amount  to  nothing  more  than  the  general  is- 
sue, and  therefore  to  be  bad  on  demurrer. 

In  Ohio  it  is  held  that  an  answer  denying  that 
plaintiff  Is  the  o^ner  and  holder  Is  not  a  denial 
of  a  conclusion  of  law.  This  was  held  In  Stont- 
enburg  v.  Lybrand,  13  Ohio  St.  228,  where  It 
was  also  held  that  such  an  answer  was  sufficient 
where  the  petition  failed  to  show  that  Evans, 
the  assignor  of  the  plaintiff,  had  any  interest  in 
the  note  or  power  to  assign  It,  except  the  state- 
ment that  at  the  time  of  the  assignment  Evans 
was  the  owner  and  holder  of  the  note.  The 
conrt  said :  "Such  allegations  are  not  mere 
conclusions  of  law.  Ordinarily,  In  contracts 
and  business  transactions,  they  are  regarded  as 
allegations  of  the  facts  upon  which,  the  legal 
conclusion  rests,  as  well  as  of  the  conclusion 
itself;  and  though,  in  pleadings,  such  allega- 
tions of  fact  are  frequently  Indefinite,  and  may, 
therefore,  be  objected  to  by  motion,  yet  they  are 
good  on  demurrer.*' 

This  rule  seems  to  have  become  well  settled  in 
Ohio,  as  was  said  by  the  court  In  Boggs  v. 
Wann,  58  Fed.  681,  where  such  a  defense  was 
made  between  Immediate  parties,  saying :  "The 
deulal  that  Boggs  Is  the  lawful  owner  of  the 
note  Is  a  good  defense  under  the  Code  of  Ohio.** 

In  an  action  on  a  note  by  the  holder,  the 
complaint  alleged  that  defendant  had  made  and 
indorsed  the  same,  and  that  plaintiff  was  the 
lawful  owner  and  holder.  The  answer  denied 
that  plaintiff  was  such  holder  and  owner.  It 
was  held  that  the  answer  raised  a  material  is- 
sue, and  might  be  construed  as  denying:  the 
transfer  of  the  note,  and  the  motion  for  Judg- 
ment,  on  the  srround  that  the  answer  was  friv- 
olous, was  denied.  McKnlght  v.  Hunt,  3  Duer, 
615.  In  this  case  the  complaint  did  not  aver 
that  the  note  had  been  transferred  and  deliv- 
ered to  the  plaintiff,  unless  by  implication  of 
averment  that  he  was  the  owner  and  holder. 
The  court  said :  "The  answer  must,  therefore, 
be  construed  as  denying  a  transfer  of  the  note, 
and  therefore  raising  a  material  Issue ;  or  the 
complaint  be  held  to  be  bad  on  Its  face;  and 
upon  either  supposition  the  motion  must  be  de- 
nied." 

In  Alabama  an  action  on  a  note  payable  at 
a  bank  must  be  instituted  by  the  holder  of  the 
legal  title,  under  Ala.  Code  1886,  f  2594.  Where 
a  plaintiff  sued  on  a  note  Indorsed  in  blank, 
claiming  as  transferee,  an  answer  denying 
that  plaintiff  was  the  "legal  owner"  was  held 
not  open  to  the  objection  that  it  did  not  allege 


532 


Oklahoma  Supreme  Coubt. 


Skpt., 


and  consideration  of  said  sale  and  de- 
livery; that  from  the  time  of  the 
delivery  by  said  Clark  to  Spalding,  up  to 
the  present,  they  have  been  wholly  the 
property  of  Spalding,  and  in  his  posses- 
sion; that  said  Spalding  is  the  only  person 
who  has  any  real  interest  in  or  title  to  said 
notes  or  their  proceeds;  that  said  Clark,  by 
said  sale  and  delivery,  assigned  said  notes 
to  said  Spalding  without  indorsement;  that 
said  Clark  is  not  the  owner  of  said  notes, 
or  either  of  them,  nor  has  he  any  interest 
whatever  in  or  to  them,  nor  has  he  now,  or 
at  any  other  time  since  said  sale  had.  either 
of  said  notes  in  his  possession,  nor  did  said 
Clark  direct  or  authorize  this  action  to  be 
commenced  in  his  name,  but  it  was  com- 
menced by  the  direction  of  said  Spalding ' 


alone."  This  answer  was  not  merely  a  con- 
clusion, but  was  full  and  explicit,  and 
stated  the  facts  which  showed  that  plain- 
tiff had  parted  with  the  title,  and  had  no 
interest  whatever  in  the  notes. 

The  case  of  Pendleton  County  v.  Amy,  13 
Wall.  297,  20  L.  ed.  679,  was  an  action  of 
debt  for  something  over  $13,000,  claimed  to 
be  due  him  on  384  coupons,  representing 
the  unpaid  interest  on  50  bonds,  for  $1,000 
each,  which  had  been  issued  by  the  county 
in  payment  of  a  subscription  to  the  capital 
stock  of  a  railway  company.  Tlie  bonds 
vTOre  payable  to  bearer.  The  petition, 
among  other  things,  alleged  that  the  bonds 
were  sold  by  the  railway  company  to  plain- 
tiff for  $50,000,  and  delivered  to  him  with 
the  coupons  attached,  and  that  the  plaintiff 


the  said  Aaron  March,  for  value  received,  sold, 
transferred,  Indorsed,  and  delivered  it  to  the 
plaintiff,"  and  that  the  plaintiff  was  the  owner 
and  holder.  The  answer  denied  that  part  of 
the  complaint  qaoted,  and  said  that  the  plain- 
tiff at  the  time  of  the  commencement  of  the  ac- 
tion was  not,  and  Is  not  now,  the  owner  and 
holder  of  said  note.  It  was  held  that  the  plain- 
tiff's ownership  was  not  put  In  issue.  The  court 
said :  "But  the  denial  in  the  answer  puts  in 
Issue,  at  the  most,  the  time,  not  the  fact,  of 
transfer.  As  to  that,  it  Involves  a  negative 
pregnant,  and  is  insufficient.  Under  such  a 
denial  the  note  might  have  been  sold  and  deliv- 
ered to  the  plaintiff,  and  yet  the  answer  would 
be  literally  true,  if  the  sale  did  not  take  place 
till  the  note  was  due." 

The  above  case  was  said,  in  Nunnemacker  v. 
Johnson,  88  Minn.  390,  88  N.  W.  351.  to  be  over- 
ruled in  StoQC  V.  Quaal,  36  Minn.  46,  29  N.  W. 
326,  but  in  both  of  these  latter  cases  the  an- 
swers were  general  denials.  The  Stone  Case 
held  that  the  denial  of  each  and  every  aJ legation 
of  the  complaint,  except  the  execution  of  the 
chattel  mortgage,  was  not  a  denial  in  the  nature 
of  a  negative  pregnant.  In  the  Frasler  Case, 
which  is  said  to  be  overruled,  that  part  of  the 
complaint  was  denied  after  and  including  the 
words  "that  belore  the  maturity  of  said  note 
Aaron  March,  for  value  received,  sold,"  etc., 
and  was  a  denial  In  the  nature  of  a  negative 
pregnant. 

And  a  denial  traversing  the  complaint  was 
held  bad  as  a  negative  pre^ant,  and  as  a  con- 
clusion of  law.  Allen  v.  liollly,  15  Nev.  4,">2. 
The  court  said :  "Besides,  the  defendant  only 
denied  that  plaintiff  was  the  lawful  owner  and 
holder,  thus  admitting  that  she  held  and  owned 
it  unlawfully,  evidently  upon  the  theory  that 
it  had  been  paid." 

And  In  un  action  by  the  holder,  an  answer  de- 
nying that  defendonts  Indorsed,  delivered,  or 
transferred  the  notes  to  the  plaintiffs,  but  which 
did  not  deny  that  they  IndorBed  the  notes  or  as- 
sailed plaintiffs*  possession,  was  held  to  be  friv- 
olous. Kanlah  v.  Salter,  1  Ililt.  658.  This 
note  was  payable  to  the  order  of  the  maker,  and 
was  Indorsed  by  him.  The  answer  denied  any 
knowledge  or  information  as  to  whether  plain- 
tiffs are  the  lawful  owners  or  holders  of  said 
notes.  The  court  said :  "They  do  not  deny 
that  they  indorsed  the  note ;  nor  do  they  set  up 
any  matter  assailing  the  plaintiffs'  po8f»ession  of 
it.  When  a  note  is  payable  to  the  order  of  the 
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maker,  and  indorsed  by  him,  in  legal  effect  it  is 
indorsed  to  any  person  who  may  hold  it,  and 
the  denial  of  the  mere  act  of  Indorsement  or  de- 
livery to  the  holder  is  not  the  denial  of  a  ma- 
terial averment.  It  may  be  assumed  that  the 
thing  thus  denied  is  not  literally  true,  and  yet 
the  defendants  wouM  be  liable."  No  discussion 
appears  in  the  case  as  to  a  denial  on  information 
and  belief. 

5.  Denial  of  transfer. 

In  actions  by  indorsees  and  assignees,  a  denial 
of  transfer  is  held  sufficient  to  put  in  issue  the 
legal  title.  So,  where  the  note  is  not  indorsed, 
a  denial  of  transfer  is  held  a  sufficient  defense. 
In  Illinois,  If  a  suit  is  by  a  holder  on  a  note  pay- 
able to  a  payee  "or  bearer,"  a  denial  of  transfer 
to  plaintiff  is  a  good  defense, — the  courts  in 
that  state  refusing  to  recognize  the  negotiability 
of  such  paper  if  It  is  not  indorsed  by  the  payee. 

A  complaint  alleged  that  the  note  was  in- 
dorsed by  the  defendant  and  afterwards  trans- 
ferred to  the  plaintiff,  and  that  the  latter  is 
possessed  thereof.  The  answer  denying  the 
transfer  to  plaintiff  was  held  sufficient  to  put 
the  title  in  issue,  although  it  did  not  specifical- 
ly deny  his  possession  of  the  note.  Chadwich 
V.  Booth,  13  Abb.  Pr.  249.  In  this  case  the 
court  said :  "Plaintiffs  allege  that  they  be- 
came entitled  to  the  note  by  transfer  and  deliv- 
ery;  this  the  answer  denies.  That 'denial  is 
sufficient  to  put  the  ownership  in  issue.  The  ad- 
dition of  the  averment,  that  'plaintiff  Is  now 
possessed  of  it'  is  entirely  superfluous.  The 
law  would  have  presumed  this  tTom  the  previous 
allegation.  I'ossession  gives  no  title,  unless  it 
be  the  result  of  indorsement  and  delivery,  or  at 
least  of  delivery  from  the  lawful  owner.  Plain- 
tiff has  chosen  to  aver  that  he  did  so  become 
possessed,  and  the  defendants  have  denied  that 
averment." 

And  an  answer  denying  the  transfer,  and  that 
the  plaintiff  was  the  owner  of  the  notes,  was 
held  to  constitute  a  good  defense,  in  an  action 
by  an  Indorsee  against  the  maker  of  a  note. 
Central  City  Bank  v.  Rice,  44  Neb.  594,  63  N.  W. 
00.  In  this  case  the  court  said :  "Unless  the 
bank  is  the  owner  of  these  notes,  a  judgment 
thereon  would  be  no  defense  to  the  defendant  in 
an  action  brought  against  him  by  the  Opera 
House  Company,  or  the  real  owner  of  the  same 
notes.  It  is  very  clear  that  the  answer  sets  up 
a  good  defense.  Schroeder  v.  NIelson,  39  Neb. 
',\:\o,  57  \.  W.  993." 

And  In  an  action  by  an  assignee  of  a  note,  an 
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became  the  owner,  holder,  and  bearer  there- 
of. The  defendant  answered,  alleging  that 
the  plaintiff  was  not  at  the  time  of  filing 
his  declaration^  or  at  the  time  defendant 
answered,  the  owner,  holder,  or  bearer  of 
the  said  alleged  bonds  or  coupons,  nor  of 
any  or  either  of  them,  as  in  the  declaration 
mentioned.  The  court  said:  "Now,  in  re- 
gard to  the  first  plea,  while  it  is  true  that 
the  defense  which  it  sets  up  was  only  in- 
ferentially  an  answer  to  the  plaintiff's  com- 
plaint, and  while  it  might  as  well  have  been 
set  up  under  the  general  issue,  it  was  never- 
theless a  traverse  of  a  material  averment  of 
the  declaration.  The  coupcms  were  made 
payable  to  bearer^  but,  if  the  plaintiff  was 
neither  the  owner  nor  the  holder  nor  the 
bearer,  they  were  not  promises  to  pay  him, 


and  the  county  was  not  indebted  to  him. 
Hence  it  was  material  to  his  case  to  aver, 
4s  he  did,  that  he  was  the  bearer,  and  the 
plea  took  issue  with  this  averment.  It  de- 
nied the  title  of  the  plaintiff  or  his  right 
of  action,  and,  though  faulty  in  form,  in 
substance  it  amounted  to  a  defense.  It  was 
therefore  error  to  overrule  it  upon  a  general 
demurrer."  This  case  was  also  by  one  not 
the  payee,  and  the  answer  is  different  from 
many  others  which  on  first  reading  might 
appear  to  be  the  same,  and  then  we  should 
consider  the  facts  of  the  whole  case.  These 
bonds  and  coupons  were  payable  to  bearer, 
and  then,  so  far  as  the  record  discloses, 
were  not  assigned  to  the  plaintiff.  There 
was  no  acknowledgment  of  the  railroad 
company,  to  whom  the  bcmds  were  original- 


answer  of  the  maker  denying  the  transfer  was 
held  sufficient  to  put  the  legal  title  in  issue. 
Wood  T.  Neely,  7  Bazt.  586. 

In  an  actiou  by  an  indorsee,  where  the  answer 
denied  the  traDsfer  of  the  note  to  the  plaintiff, 
it  was  held  that  the  production  of  .the  note 
hearing  the  iDdorsement  of  the  corporation 
payee,  signed  by  its  manager,  was  sufficient  to 
raise  the  presumption  of  authority  to  indorse, 
and  that  the  plaintiff  was  the  owner.  Citizens* 
Nat,  Bank  v.  Wtatler.  14  Wash.  558,  53  Am.  St. 
Bep.  890,  45  Pac.  38. 

Where  the  note  is  payable  to  a  named  payee, 
and  is  not  indorsed,  the  denial  of  transfer  makes 
an  issue. 

In  an  action  bv  a  holder  of  a  note  payable  to 
another  party,  an  answer  denying  that  the  note 
was  ever  sold,  transferred,  or  delivered  to  the 
plaintiff,  or  that  plaintiff  was  the  lawful  holder 
or  owner,  was  held  sufficient.  Carpenter  v. 
Ueynolds,  58  Wis.  666,  17  N.  W.  300. 

And  In  an  action  on  notes  where  the  plaintiff 
was  not  the  payee  the  petition  stated  nothing 
about  an  indorsement,  but  alleged  that  the  notes 
were  duly  transferred  to  the  plaintiff,  and  that 
he  is  now  the  owner  and  holder  thereof.  The 
answer  denied  that  said  notes  were  ever  trans- 
ferred, that  the  plaintiff  was  ever  the  owner  or 
holder  thereof,  or  that  he  ever  had  any  right, 
title,  or  interest  therein,  and  alleged  that  the 
payees  of  said  notes  are  respectively  the  own- 
ers and  holders  thereof.  This  was  held  to  put 
the  title  in  issue.  W^ashington  v.  Hobart,  17 
Kan.  275.  In  this  case  it  was  said  that,  if  the 
petition  had  alleged  an  indorsement,  the  denial 
would  have  to  be  verified  to  put  the  same  in  is- 
sue, under  Kan.  Gen.  Stat.  650,  |  108,  providing 
that  the  allegation  of  an  Indorsement  can  be  put 
in  issne  only  by  a  denial  thereof  verified  by  af- 
fidavit. Kan.  Gen.  Stat.  635,  i  26,  provides 
that  a  note  may  be  transferred  without  indorse- 
ment, and  by  delivery  merely,  so  as  to  authorize 
the  transferee  to  sue  in  his  own  name.  The 
court  held  that  an  allegation  of  such  a  transfer 
may  be  put  in  issue  by  an  unverified  answer. 

In  Illinois,  in  a  suit  by  a  holder  of  a  note 
payable  to  a  named  payee  "or  bearer,"  a  plea 
denying 'the  indorsement  or  transfer  to  plaintiff 
is  held  to  be  a  good  defense  under  III.  Rev.  Stat. 
1845,  p.  384,  providing  that  any  note  payable 
to  any  person  shall  be  assignable  by  indorse- 
ment so  as  to  vest  the  property  in  the  a.<%8ignee. 
Koosa  V.  Crist,  17  111.  450,  65  Am.  Dec.  670. 
The. court  in  this  case  adopted  the  rule  that, 
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under  this  statute,  the  words  "or  bearer"  in  a 
note  are  surplusage,  and  refused  to  adopt  the 
New  York  rule  that  such  notes  are  transferable 
by  delivery  although  the  note  was  transferred  in 
New  York. 

So  it  was  held,  under  III.  Rev.  Stat.  1874, 
chap.  98,  f  4,  providing,  as  in  Rev.  Stat.  1845. 
p.  384,  that  where  a  suit  was  brought,  by  a  per- 
son not  the  payee,  upon  a  note  payable  to  a 
payee  or  bearer,  and  plaintiff  became  the  owner 
without  its  having  been  assigned,  the  maker 
could  present  his  defense  to  the  same  extent 
that  he  could  in  case  it  was  brought  by  the 
payee.  Rabberman  v.  Muehlhausen,  3  111.  App. 
324). 

Following  this  case,  it  was  held  that  a  note 
payable  to  a  payee  "or  bearer,"  without  indorse- 
ment, was  not  transferable  at  law  by  delivery 
merely,  and  that  it  was  not  controlled  by  111. 
Rev.  Stat.  1874,  chap.  98,  f  8,  providing  that 
any  note  payable  to  bearer  may  be  transferred 
by  delivery,  as  the  distinction  was  made  be- 
tween a  note  payable  to  bearer  and  one  pay- 
able to  a  particular  person  named  or  bearer. 
The  pleadings  were  not  given  in  this  case,  but 
the  point  made  on  appeal  was  that  such  a  note 
could  not  be  transferred  without  indorsement  so 
as  to  give  the  holder  the  right  to  sue  in  his  own 
name.     Garfield  v.  Berry,  5  III.  App.  355. 

c.  Denial  that  plaintiff  i»  the  owner  or  holder. 

A  denial  that  plaintiff  Is  the  holder  or  owner 
of  a  note  sued  upon  is  generally  held  insufficient. 
In  some  cases  this  is  held  to  plead  only  a  con- 
clusion of  law,  and  in  some  cases  it  is  held  not 
to  put  in  issue  the  legal  title  or  indorsement.  It 
is  not  a  compliance  with  the  rule  of  Code  plead- 
ing requiring  an  answer  to  deny  the  material  al- 
legations of  the  complaint  But  in  Ohio  It  is  a 
good  answer  to  deny  that  plaintiff  is  the  holder 
or  owner. 

So^  in  an  acticm  by  an  indorsee  on  a  certifi- 
cate of  deposit  executed  by  defendant,  it  was 
held  that  the  instrument  was  a  note,  and  that 
an  answer  that  plaintiff  was  not  the  legal  owner 
or  holder  of  the  certificate  of  deposit  raised  no 
Issue,  but  was  an  averment  of  a  conclusion  of 
law.  Poorman  v.  Mills,  35  Cal.  118,  95  Am. 
Dec.  1)0.  The  court  said :  "It  does  not  meet 
the  allegation  of  indorsement,  the  fact  upon 
which  the  plaintifTs  title  depends.  And  it  may 
be  added  that  the  plaintiff's  allegation  that  he 
Is  the  owner  and  holder  of  the  certificate,  and 
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]y  delivered,  that  it  had  sold  them  to  plain- 
tiff. The  only  evidence  of  the  sale,  outside 
of  the  allegations  of  the  petition,  was  the 
possession  of  the  bonds.  Now,  it  was  neces- 
sary to  show  by  the  pietition  that  the  bonds 
had  been  sold  to  the  plaintiff,  and  that  he 
was  the  owner  thereof;  and  the  answer,  fol- 
lowing the  lang^ge  of  the  petition,  denied 
that  plaintiff  was  the  owner,  holder,  or 
bearer  of  such  bonds.  And  while  the  Su- 
preme Court  of  the  United  States  criticized 
the  answer,  it  held  that  the  answer  was 
good  as  against  a  general  demurrer.  There 
was  no  privity  of  contract  between  the  plain- 
tiff and  the  defendant,  and  the  defendant 
was  therefore  in  a  position  to  require  him 
to  prbve  his  title  to  the  iwnds.  And  while, 
perhaps,  the  greater  number  of  adjudicated 


cases  in  the  Code  states  are  the  other  way,' 
yet  it  is  probably  the  rule  in  the  United 
States  courts  that,  in  the  absence  of  a  writ- 
ten transfer  of  a  n^otiable  instrument  by 
the  payee,  an  answer  denying  that  plaintiiT, 
who  claimed  title  through  the  payee,  is  the 
owner  or  holder  of  such  instrument,  or  the 
real  party  in  interest,  is  sufficient  as  to  such 
ownership;  but  the  rule  as  to  a  payee  is 
governed  by  different  principles,  which  we 
will  discuss  later. 

In  1884  the  Supreme  Court  of  the  United 
States  decided  the  case  of  Burley  v.  Oerman 
American  Bank,  111  U.  S.  216,  28  L.  ed. 
40G,  4  Sup.  Ct.  Rep.  341 ;  but  while  it  dis- 
cusses, to  some  extent,  the  fact  that  an 
action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  the  decision  is 


fn  titled  to  receive  the  monej  due  thereon,  is 
surpluilage,  for  it  is  but  a  legal  conclusion  aris- 
ing from  the  alleged  indorsement.*' 

An  answer  admitting  the  making  of  the  note, 
bat  denying  that  the  plaintiff  was  the  lawful 
owner  and  holder,  and  pleading  usury,  was  held 
to  admit  all  the  material  allegations  in  the  com- 
plaint, and  to  plead  only  a  conclusion  of  law. 
Oatlin  V.  Gunter,  1  Duer,  253,  Reversed  in  11 
N.  Y.  368,  62  Am.  Dec.  113,  on  evidence  as  to 
usury.  The  complaint  alleged  that  the  defend- 
ant drew  a  note  to  his  own  order,  and  indorsed 
and  transferred  the  same  so  that  it  came  into 
the  possession  of,  and  was  owned  hy,  the  plain- 
tiff, who  was  the  lawful  owner  and  holder.  The 
court  said :  ''The  answer  controverts  no  ma- 
terial averment  in  the  complaint.  It  admits  the 
making  and  transfer  of  the  note,  and  its  pos- 
session by  the  plaintiff,  and  these  are  all  the 
facts  which  the  plaintiff  was  bound  to  aver, 
and.  If  denied,  to  prove,  in  order  to  maintain 
his  action.  Hence  the  denial  in  the  answer, 
that  the  plaintiff  was  the  lawful  owner  of  the 
note,  and  that  the  defendant  was  indebted  to 
him  thereon,  raised  no  issue  of  fact  whatever, 
bat  was  a  denial,  merely,  of  a  conclusion  of 
law,  which,  as  such,  the  Judge  upon  the  trial, 
so  far  from  admitting  evidence  under  it,  was 
bound  to  disregard  as  irrelevant  and  nugatory.*' 
In  the  court  of  appeals  no  question  was  made 
on  the  pleadings. 

Such  an  answer  is  held  insufficient  for  failure 
to  deny  the  indorsement. 

In  an  action  by  indorsees  against  the  maker 
of  a  note,  an  answer  which  did  not  deny  the 
Indorsement,  but  simply  denied  that  the  note 
was  the  property  of  the  plaintiffs,  and  alleged 
that  they  had  only  a  special  lien  in  the  note, 
was  held  insufficient  Sheldon  v.  Middleton,  10 
Iowa,  17.  The  court  said:  "The  indorsement 
places  the  legal  title  in  them." 

An  action  on  a  note,  brought  by  an  assignee 
for  the  benefit  of  his  creditors,  describing  him- 
self as  assignee,  was  brought  In  his  individual 
capacity.  The  complaint  alleged  the  transfer 
by  the  assignor  to  the  plaintiff,  and  alleged  that 
the  plaintiff  was  the  owner  and  holder  of  the 
note.  The  answer  denied  that  the  plaintiff 
was  the  owner  and  holder  of  the  note, 
that  it  was  transferred  to  him  personally, 
and  denied  an  Indobtcdness  to  the  plaintiff 
thereon.  It  was  h«ld  that  the  answer  was 
sham.  Butterfleld  v.  Macomber,  22  Kow.  I*r. 
150.  This  was  on  the  ground  that  the  assignee 
66  L.  R.  A. 


held  the  legal  title,  which  was  conceded  by 
both  parties,  and  therefore  he  could  sne  in 
his  individual  name. 

A  declaration  alleged  the  making  of  a  note 
by  the  defendant,  and  its  indorsement  to  the 
plaintiff.  .The  answer  merely  denied  ''that  thtr 
plaintiff  Is  the  holder  of  any  such  note  as  he  haa 
declared  upon."  It  was  held  that  the  defend- 
ant would  not  be  permitted  to  prove  that  the 
plaintiff  was  not  the  holder  thereof.  Hawes  v. 
Ryder,  100  Mass.  216.  The  court  said:  "If 
the  defendant  had  denied  that  the  note  had  been 
made  and  indorsed  ns  alleged,  or  had  declared 
his  ignorance  so  that  he  could  neither  admit  nor 
deny  the  same,  or  had  even  denied  'all  the  alle- 
gations in  the  declaration,*  the  evidence  of- 
fered would  have  been  admissible.'*  Mass.  Oen. 
Stat.  129,  if  17,  27,  provide  that  the  answer 
shall  deny  in  clear  and  precise  terms  every  sub- 
stantive fact  intended  to  be  denied  in  •  each 
count  of  the  declaration  separately,  or  the  de- 
fendant's ignorance,  so  that  he  can  neither  ad- 
mit nor  deny ;  and  every  substantive  fact  not 
denied  in  clear  and  precise  term's  shall  be 
deemed  to  be  admitted. 

This  statutory  provision  is  similar  to  the  Code 
provisions  of  New  York  and  many  other  states, 
requiring  the  answer  to  contain  a  general  or 
specific  deniai  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or  6i 
any  knowledge  or  information  thereof  sufficient 
to  form  a  belief.  A  great  many  of  the  cases  in 
thi?  note  arose  under  similar  provisions  which 
were  so  well  known  that  they  were  not  dis- 
cussed in  the  cases ;  but  the  holding  was,  in  ef- 
fect, whether  the  answer  was  sufficient  as  a  de- 
nial of  the  material  allegaticms. 

So,  an  answer  war«  held  to  have  been  properly 
stricken  out  where  it  denied  that  plaintiff  was 
the  owner  of  the  note,  but  did  not  deny  the  al- 
legation that  the  note  was  made  by  the  defend- 
ants to  the  payee  and  by  him  indoi'sed  to  the 
plaintiff.     Bank  of  State  v.  Smith,  33  Mo.  364. 

And  an  answer  falling  to  deny  the  indorse- 
ment or  delivery  was  held  insufficient,  although 
it  denied  that  the  plaintiff  was  the  owner  of 
the  note,  or  that  he  was  the  possessor  of  the 
beneficial  interest  in  it,  at  the  time  of  the  trial 
or  when  suit  was  brought.  Stamper  v.  Gay,  3 
Wyo.  322,  23  Pac.  69.  This  was  an  action  by 
the  Indorsee  against  the  maker.  The  court 
said :  "If  it  was  assigned  by  a  special  indorse- 
ment to  him,  or  by  indorsement  in  blank  made 
by  the  payee  in  whose  possession  it  was  at  th« 
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^aed  upon  the  statutes  and  the  decisions  of 
the  coiirt  of  appeals  of  the  state  of  New 
York,  as  the  question  presented  was  a  mat- 
ter of  practice.  The  facts  in  that  case  were 
t)riefly  as  follows:  The  plaintiff  was  re- 
-ceiver  of  the  Cook  County  National  Bank  of 
"Chicago,  and  the  defendant  was  a  corpora- 
tion of  New  York.  The  complaint  alleged 
that  the  defendant  held  three  promissory 
notes,  maturing  February  12,  1875,  for  $10,- 
t)00  each,  made  by  the  Charter  Oak  Life  In- 
surance Company,  as  collateral  security  for 
a  loan  of  $25,000;  that  the  notes  were  paid 
to  the  defduiant  at  maturity,  and  there  was 
a  surplus  beyond  what  was  due  it  on  the 
loan,  amounting  to  $5,000;  that  the  notes 
were  at  the  time  the  property  of  the  plain- 
tiff, as  receiver;  and  that  the  defendant  re- 


ceived notice  of  such  ownership  prfor  to  the 
payment,— and  then  prayed  for  judgment  for 
the  surplus.  The  answer  averred  that  on 
October  20,  1874,  one  Bowen  borrowed  of  the 
defendant  $25,000,  and  delivered  the  three 
notes  to  it  as  collateral  security;  that  they 
were  negotiable,  and  not  due,  and  were  duly 
transferred  by  Bowen  to  the  defendant  (he 
then  having  the  legal  title  to  them,  and 
then  claiming  and  the  defendant  believing 
him,  to  be  their  owner) ;  that  said  notes  were 
paid,  and  the  loan  of  $25,000  canceled,  and 
the  surplus  of  $5,000  applied  upon  other 
notes  signed  by  Bowen,  and  they  were  thet 
canceled  and  deliverea  to  J5owen.  The  an- 
swer then  contained  a  elauBe  which  denied 
each  and  every  allegation  contained  in  the 
complaint,  except  such  as  were  expressly  ad- 


time  of  such  Indorsement,  and  was  delivered  to 
tiim  by  the  payee,  he  became  the  legal  holder  of 
the  note.'* 

And  an  answer  was  held  to  admit  the  in- 
<Lorsement  where  it  was  a  general  denial  and 
a  denial  that  the  plaintiffs  were  the  own- 
ers of  the  notes,  and  alleged  that  they 
were  received  by  the  plaintiffs  as  agent 
And  attorney  in  fact  of  the  payee,  and 
belongf'd  to  the  assignee  In  bankruptcy  of 
the  payee.  Moore  v.  Polk,  24  La.  Ann. 
216.  This  answer  was  held  to  be  an  admission 
that  plaintiff  received  the  notes  from  the  payee, 
4ind  that  the  indorsement  was  genuine,  and  no 
<lefense  was  stated  against  the  alleged  owner. 
The  court  said  :  *'It  is  quite  true  that  In  a  suit 
■against  the  maker  of  a  note,  to  order,  the  in- 
dorsee mnet  prove  the  Indorsement  by  the  payee, 
if  denied ;  but  in  this  case  the  statement  by  de- 
fendant in  his  answer  seems  to.  be  sufficient  evl- 
<ience.*' 

That  the  plaintiff  did  not  have  such  title  to 
the  note  as  would  authorize  him  to  maintain  an 
.action  thereon  was  held  to  be  no  defense,  where 
the  action  was  by  an  assignee  of  a  note  assigned 
to  an  attorney  at  law  for  collection.  Kiddell 
T.  Prichard,  12  Wash.  601.  41  Pac,  905.  In  this 
«a8e  the  pleadings  were  not  given. 

And  In  an  action  by  the  assignee  against  the 
maker  of  a  note,  the  answer  denied  that  plain- 
tiff had  any  interest  In  the  subject-matter,  and 
alleged  that  said  note  did  not  belong  to  him, 
and  that  he  was  not  the  owner  in  good  faith 
and  for  value;  and  ploaded  an  offset.  It  was 
held  that  the  holder  of  negotiable  paper  for  col- 
lection could  sue  on  it  In  his  own  name,  subject 
to  all  defenses  against  the  real  owner.  Sauls- 
bury  V.  Corwin,  40  Mo.  App.  373. 

An  action  was  brought  by  the  guardian  of  an 
infant,  as  assignee,  against  the  maker  of  a  note. 
The  answer  admitted  the  assignment  to  plain- 
tiff, and  alleged  that  he  was  not  the  owner,  but 
that  the  infant  was  the  owner.  It  was  held  in- 
nufflclcnt.  Bankhi  v.  Allison,  64  N.  C.  673.  The 
■allegation  of  ownership  in  the  infant  was  con- 
strued as  consistent  with  the  ownership  ad- 
mitted in  the  guardian. 

In  Bingham  v.  Sessions,  6  Smedes  &.  M.  18, 
which  was  an  action  by  the  indorsee  of  a  note,  a 
plea  that  the  plaintiff  was  not  the  lawful  owner 
<»r  bearer  of  the  note  sued  on  at  the  time  of  the 
-commencement  of  this  action,  but  that  it  was 
the  property  of  another  i>erson,  was  held  to 
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amount  to  nothing  more  than  the  general  is- 
sue, and  therefore  to  be  bad  on  demurrer. 

In  Ohio  it  is  held  that  an  answer  denying  that 
plaintiff  is  the  oivner  and  holder  is  not  a  denial 
of  a  conclusion  of  law.  This  was  held  in  Stout- 
enbur^r  v.  Lybrand,  13  Ohio  St.  228,  where  it 
was  also  held  that  sucli  an  answer  was  sufficient 
where  the  petition  failed  to  show  that  Evans, 
the  assignor  of  the  plaintiff,  had  any  interest  in 
the  note  or  power  to  assign  it,  except  the  state- 
ment that  at  the  time  of  the  assignment  Evans 
was  the  owner  and  holder  of  the  note.  The 
court  said :  "Such  allegations  are  not  mere 
conclusions  of  law.  Ordinarily,  in  contracts 
and  business  transactions,  they  are  regarded  as 
allegations  of  the  facts  upon  which,  the  legal 
conclusion  rests,  as  well  as  of  the  conclusion 
Itself ;  and  though,  in  pleadings,  such  allega- 
tions of  fact  are  frequently  indefinite,  and  may, 
therefore,  be  objected  to  by  motion,  yet  they  are 
good  on  demurrer.*' 

This  rule  seems  to  have  become  well  settled  in 
Ohio,  as  was  said  by  the  court  In  Boggs  v. 
Wunn,  58  Fed.  681,  where  such  a  defense  was 
made  between  immediate  parties,  saying :  *The 
denial  that  Boggs  Is  the  lawful  owner  of  the 
note  is  a  good  defense  under  the  Code  of  Ohio." 

In  an  action  on  a  note  by  the  holder,  the 
complaint  alleged  that  defendant  had  made  and 
indorsed  the  same,  and  that  plaintiff  was  the 
lawful  owner  and  holder.  The  answer  denied 
that  plaintiff  was  such  holder  and  owner.  It 
was  held  that  the  answer  raised  a  material  is* 
sue,  and  might  be  construed  as  denying  the 
transfer  of  the  note,  and  the  motion  for  Judg- 
ment, on  the  ground  that  the  answer  was  friv- 
olous, was  denied.  McKnight  v.  Hunt,  3  Duer. 
615.  In  this  case  the  complaint  did  not  aver 
that  the  note  had  been  transferred  and  deliv- 
ered to  the  plaintiff,  unless  by  implication  of 
averment  that  he  was  the  owner  and  holder. 
The  court  said :  "The  answer  must,  therefore, 
be  construed  as  denying  a  transfer  of  the  note, 
and  therefore  raising  a  material  issue;  or  the 
complaint  be  held  to  be  bad  on  its  face;  and 
upon  either  supposition  the  motion  must  be  de- 
nied." 

In  Alabama  an  action  on  a  note  payable  at 
a  bank  must  be  instituted  by  the  holder  of  the 
legal  title,  under  Ala.  Code  1886,  {  2594.  Where 
a  plaintiff  sued  on  a  note  Indorsed  in  blank, 
claiming  as  transferee,  an  answer  denying 
that  plaintiff  was  the  "legal  owner"  was  held 
not  open  to  the  objection  that  it  did  not  allege 
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mitted.  On  the  trial  the  defendant  offered 
evidence  tending  to  prove  that  one  Allen 
wan  the  owner  of  the  notes,  and  the  oourt 
held  that  it  could  make  such  proof  under 
the  general  denial.  The  plaintiff  was  not 
the  payee,  and  the  only  thing  in  the  entire 
case  which  indicated  that  he  was  the  owner 
of  the  note  was  an  allegation  to  that  effect 
in  his  complaint.  And  of  course  the  gen- 
oral  denial,  under  such  circumstances,  put 
him  upon  his  proof,  and  the  defendant, 
under  such  answer,  could  prove  title  in 
someone  else. 

The  only  case  we  have  been  able  to  find 
which  is  squarely  in  point,  and  supports  the 
appellants'  position,  is  the  case  of  Boggs  v. 
Wann,  58  Fed.  681.  In  this  case  the  United 
States  circuit  judge  for  the  northern  dis- 


trict of  Ohio  held  that  an  answer  that  de- 
nied that  the  payee  of  a  note  payable  to 
order  was  the  lawful  owner,  under  the 
statutes  of  Ohio,  is  good  as  against  a  gen- 
eral demurrer.  We  are,  however,  unable  to 
determine  the  exact  language  of  this  an- 
swer, as  the  learned  judge  Only  pretends  to 
give  its  substance.  This  decision  is  based 
on  an  Ohio  statute,  and  it  must  not  be  for- 
gotten that  the  Federal  courts  always  fol- 
low the  practice  of  the  state  courts  where 
sitting,  and  the  construction  of  the  state 
courts  upon  their  o\i*n  statutes;  but  this  de- 
cision, so  far  as  we  have  been  aUe  to  in- 
vestigate, goes  beyond  the  decisions  of  the 
state  courts  of  that  state,  and,  while  we 
have  the  highest  regard  for  the  opinion  of 
the  justice  who  rendered  this  opinion,  we 


that  tbe  note  was  payable  at  a  bank,  as  this 
was  sapplled  by  the  complaint.  The  court 
further  held  that  the  indorsement  could  be  filled 
up  after  the  case  had  gone  to  the  Jury.  Lakeside 
Land  Co.  v.  Dromgoole,  89  Ala.  505,  7  So.  444. 

Where  the  plaintiff  sned  upon  a  note  not  in- 
dorsed, an  answer  denying  title  has  been  held 
sufficient. 

As  where  a  suit  was  communced  by  the  holder 
of  a  note,  but,  not  having  a  written  assignment, 
a  defense  that  he  did  not  have  the  legal  title 
was  held  sufficient  Nelson  v.  Marly.  2  Yerg, 
576.  The  pleadings  are  not  given  in  this  case. 
The  note  was  under  seal. 

So,  in  Jackson  v.  Tx>ve.  82  N.  C.  405,  .H3  Ara. 
liep.  685,  the  plaintiff,  alleging  himself  to  be 
the  owner,  brought  an  action  against  the  makera 
of  an  unindorsed  note,  payable  to  another  par- 
ty. The  defendants  denied  the  plaintiff's  title 
to  the  note.  .  This  was  held  to  put  the  owner- 
Hhlp  in  issue. 

The  early  Mississippi  Stat.  1857.  art.  2.  p. 
.355  (Code  1892,  S  3503),  provides  that  all  prom- 
issory nates  and  other  writings  for  the  payment 
of  money  may  be  assigned  by  indorsement, 
whether  payable  to  order  or  assigns,  or  not,  and 
the  assignee  or  indorsee  may  maintain  such 
actions  thereon  in  his  own  name  as  tbe  assignor 
or  Indorser  could  have  maintained,  and  the  de- 
fendant shall  be  allowed  the  lieneflt  of  all  want 
of  lawful  consideration,  failure  of  consideration, 
payments,  discounts,  or  set-offs,  had  or  possessed 
against  the  same  previous  to  notice  of  assign- 
ment, in  the  same  manner  as  though  suit  had 
been  brought  by  the  payee. 

In  Ackerman  v.  Cook,  34  Miss.  262,  which 
was  an  action  for  breach  of  warranty  in  the 
eale  of  a  horse,  the  court  said  :  "But  in  no 
ease  which  has  come  under  our  observation  has 
the  legal  owner  been  defeated  upon  the  alleg&.Uon 
and  proof,  by  the  defendant,  that  the  beneficial 
and  equitable  ownership  was  in  a  third  party." 

d.  Denial  of  ownership  as  affected  hy  the  stat- 
ute requiring  an  action  to  be  brought  by  the 
real  party  in  interest. 

The  statute  or  Code  provisions  requiring  an 
action  to  be  brought  by  the  real  party  in  inter- 
est have  made  a  great  chsnge  in  the  denial  of 
ownership  in  actions  on  commercial  paper.  The 
weight  of  authority  seems  to  be  that  it  is  not 
essential  to  plead  an  equity  against  the  alleged 
owner  If  the  ownership  of  plaintiff  Is  denied 
and  facts  stated  showing  that  plaintiff  is  not 
66  L.  R.  A. 


Uie  real  party  in  interest.  But  this  statement, 
that  it  is  not  necessary  to  plead  an  equitable 
defense  against  the  alleged  real  party  in  inter- 
est, is  a  deduction,  in  the  absence  of  any  4isca8- 
sion  in  the  cases  on  the  question.  Some  cases 
lay  down  the  rule  that  the  legal-title  holder  is 
the  real  party  in  interest.  Other  cases,  as  in 
Iowa  and  Missouri,  hold  that  an  action  may  be 
prosecuted  by  either  the  legal -title  holder  or 
the  real  party  in  interest.  An  answer  putting 
in  issue  the  legal  title  of  plaintiff,  and  alleging 
that  he  !e  not  the  real  party  in  interest,  will  be^ 
held  sufficient. 

In  some  of  the  Code  states  requiring  an  ac- 
tion to  be  brought  by  the  real  party  in  interest, 
the  rule  under  commercial  law,  requiring  the 
defendants  in  denying  the  ownership  of  plaintiff 
to  set  up  an  equity  against  the  alleged  owner, 
seems  to  have  been  ignored,  or  regarded  as  super* 
seded  by  the  Code.  In  other  statte  the  deci- 
sions ha^.  been  Independent  of  each  other,  and 
along  both  *ines.  For  instance,  in  Agee  v. 
McKllock,  25  Ala.  281,  the  commercial-law  rule 
was  adopted,  and  no  reference  was  made  to  the 
Code  provision  in  regard  to  real  party  In  Inter- 
esr.  in  California  early  decisions — Gushee  ▼. 
Leavitt,  5  Cal.  160,  63  Am.  Dec.  116;  Price  v. 
Dunlap,  5  Cal.  48S,  and  McCann  v.  I/ewIs,  9  Cal. 
246 — Ignored  the  party- In- Interest  rule,  and  fol- 
lowed the  rule  of  commercial  law,  and  this  Is 
explained  by  a  late  case — Giselman  v.  Starr. 
106  Cal.  651,  40  Pac.  S— which  holds  that  toe 
commercial-law  rule  is  applicable  to  defenses 
under  the  Code  provision  i*equiring  an  acti(m  to 
l)e  brought  by  the  real  party  in  interest.  In 
Florida,  before  the  Code  provision,  .4be  court. 
In  Gregory  v.  McNealy.  12  Fla.  678,  followed 
the  commercial -law  rale,  and.  after  the  adoption 
of  the  Code  provision  In  regard  to  real  party  in 
Interest,  the  case  of  McCalium  v.  Drlggs.  35  Fla. 
277,  17  So.  407,  followed  the  Gregory  Case  with- 
out reference  to  the  Code  provision.  In  Ken- 
tucky the  Code  provision  in  regard  to  real  par- 
ty in  interest  was  construed  by  Itself  in  Wortb- 
ington  V.  Greer,  17  B.  Mon.  742,  but  the  recent 
case  of  Harpending  v.  Daniel,  80  Ky.  449,  with- 
out referring  to  this  case  or  to  the  real-party-in- 
interest  rule,  indorses  the  rule  of  commercial 
law.  Blmquist  v.  Markoe,  45  Minn.  305,  47  N. 
W.  970,  adopts  the  commercial-law  rule  without 
referring  to  the  Code  provision  or  other  cases. 

In  Agee  v.  Medlock,  25  Ala.  281,  where  tbe  ac- 
tion was  by  an  indorsee  on  a  note  payable  to 
Lucius  Medlock,  or  bearer,  and  the  defeodant 
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cannot  agree  with  his  conclusions  on  this 
point.  It  is  quite  probable,  though,  that  the 
court  had  in  mind  the  case  of  Stoutenburg 
v.  Lyhrand,  13  Ohio  St.  228,  and  other 
similar  cases,  when  he  wrote  the  opinion  re- 
ferred to.  But*  in  that  case 'the  answer  not 
only  allefi^  that  the  plaintiff  was  not  at 
the  commencement  of  the  action,  and  was 
not  then,  the  owner  of  the  note  in  the  peti- 
tion described,  but  that  one  J.  C.  Evans  was 
the  holder  of  said  note  when  the  same  be- 
came due.  The  plaintiff  was  an  indorsee, 
and  there  were  other  allegations  in  the  an- 
swer, such  as  failure  of  consideration,  which 
made  it  good  as  against  a  demurrer. 

The  case  of  Hoyt  y.  Carpenter,  6  Kan. 
App.  305,  51  Pae.  71,  is  sometimes  cited  as 
supporting  appellants'  theory;   but  in  this 


case,  like  many  of  the  others,  the  pl&intiff 
was  not  the  payee. 

It  is  unnecessary,  in  our  opinion,  to  re- 
fer to  any  other  cases  holding  that  such  an 
answer  as  the  one  in  this  case  is  good  a& 
against  a  plaintiff  who  holds  the  note  aa 
indorsee,  but,  as  indicated  before,  it  is  not 
good  as  against  a  payee  of  a  note,  unlesa 
there  is  something  in  the  pleading  or  about 
the  note  which  raises  a  presumption  against 
such  ownership,  or  something,  at  least,  that 
throws  doubt  in  relation  thereto, — as,  for  in- 
stance, where  the  payee  of  a  note  assigns  it 
by  written  indorsement  on  the  back  to  an- 
other, and  then  brings  suit  against  the 
maker  without  canceling  the  indorsement,, 
and  the  petition  contains  no  allegation 
showing  that  the  note  was  afterwards  trans^ 


pleaded  non  oaaumptHt,  payment,  and  set-off, 
and  that  plaintiff  was  not  the  legal  owner  of  the 
note,  the  court  said:  *'The  question  Is  pre- 
sented, whether,  notwithstanding  the  indorse- 
n^ent,  if  the  plaintiff  was  not  the  owner  of  the 
note  sued  on,  that  fact  would  not  be  a  good  de- 
fense under  the  general  issue.  The  reasoning  of 
the  judge  who  delivered  the  opinion  In  Bryant 
▼«  Owen,  2  Stew.  St  P.  (Ala.)  134,  is  certainly 
tn  favor  of  the  position ;  but  we  thhik  that  the 
cases  to  which  we  have  referred  in  the  former 
part  of  the  opinion,  which  limit  the  effect  of 
snch  a  plea  when  pleaded  specially  to  the  act  of 
the  assignment  only,  virtually  overrule  this  de- 
cision. When  the  possession  of  the  note  is  not 
mala  fide,  and  the  only  question  is  as  to  the 
right  of  the  party  suing  to  maintain  the  action, 
all  that  is  necessai-y  to  prove  is  that  the  plaintiff 
has  the  legal  title.*'  The  court  further  held  : 
••It  follows  .  .  .  that  the  plea  was  bad,  be- 
cause, conceding  for  the  sake  of  the  argument 
that  its  effect  was  to  put  in  issue  the  owner- 
ship of  the  note,  such  an  issue  would  have  been 
an  immaterial  one.** 

The  Code  provision  requiring  an  action  to  be 
brought  by  the  real  party  In  interest  was  in  ef- 
fect, but  was  not  referred  to  in  this  case. 

In  an  action  by  an  assignee  of  a  note  payable 
to  township  trustees,  on  a  demurrer  to  the  com- 
plaint, the  court  said :  *'Said  trustees  had  not 
only  the  legal  title  to  said  note,  but  were,  with- 
in the  meaning  of  said  section,  the  parties  really 
interested.  What  the  words,  the  party  really  In- 
terested,' as  used  in  said  section,  mean,  I  readi- 
ly admit  I  do  not  very  well  understand ;  no  rule, 
so  far  as  I  knof%,  has  been  laid  down  by  which 
their  meaning,  as  applicable  to  particular  cases, 
or  to  cases  generally,  can  be  certainly  ascer- 
tained. In  ordinary  cases,  there  Is  little  diffi- 
culty. Where  the  dry,  legal  title  Is  in  one,  and 
a  clear,  equitable  title  is  In  another,  whether  by 
transfer,  delivery,  or  othei-wise,  to  whom  alone 
the  money  belongs,  and  who  only  is  entitled  to 
receive  it,  and  authorized  to  discbarge  the  debt- 
or,— in  such  cases  there  Is  no  trouble ;  the  action 
must  be  brought  in  the  name  of  the  equitable 
owner.  He  is.  In  the  language  of  said  section, 
the  party  really  interested.  But  where  the  par- 
ty having  the  legal  title  is  also  the  only  party 
entitled  to  receive  the  money  and  discharge  the 
debtor,  although,  when  collected,  be  holds  the 
money,  not  for  his  own  u»e,  but  for  the  use  of 
some  ather  person  or  persons,  and  to  whose  use 
he  Is  lo  apply  it,  or  to  whom  he  Is  bound  to  pay 
M  L.  R«  A.  » 


It, — in  all  such  cases,  the  action  must  be  in  the 
name  of  the  party  having  the  legal  title."  Yer- 
by  V.  Sexton,  48  Ala.  311. 

In  an  action  by  the  executors  of  an  indorsee 
to  foreclose  a  note  the  pleading  was  not  given, 
but  the  defendant  pleaded  lack  of  title  in  the 
plaintiffs,  and  asked  to  have  determined  the  con- 
flicting claims  of  those  whom  he  asserted  to  be 
owners,  and  claimed  that  plaintiff  was  not  the 
real  party  in  interest,  under  Cal.  Code  Civ.  Proc. 
f  307.  The  court  construed  the  early  casea 
which  adopted  the  negotiable-instrument  rule, 
and  reconciled  them  with  this  provision  of  the 
Code,  and  held  that  where  the  legal  title  of  the 
paper  is  in  the  plaintiff,  he  is  the  real 
party  in  interest,  and  that  the  defendant* 
claiming  another  to  be  the  real  owner,  must 
support  that  claim  with  some  equitable  de- 
fense against  the  alleged  real  owner.  Glselman 
V.  Starr,  106  Cal.  651,  40  Pac.  8.  The 
court  said :  **Where  the  plaintiff  shows  such 
a  title  as  that  a  Judgment  upon  It  satisfied 
by  defendant  will  protect  him  from  future  an- 
noyance or  loss  ;  and  where,  as  against  the  party 
suing,  defendant  can  urge  any  defenses  he  could 
make  against  the  real  owner,  then  there  is  an 
end  of  the  defendant's  concern  and  with  it  of  hla 
right  to  object ;  for,  so  far  as  he  is  interested, 
the  action  is  being  prosecuted  in  the  name  of  the 
real  party  In  interest.  The  cases  which  seem- 
ingly lay  down  the  broad  rule  that  it  is  not  a 
good  plea  to  allege  that  the  note  sued  upon  la 
the  property  of  another,  and  not  of  plaintiff, 
without  showing  some  substantial  matter  of  de- 
fense against  the  one'  asserted  to  be  the  owner, 
are  to  be  read  in  the  light  of  their  facts,  and. 
so  read,  they  will  be  found  to  be  In  strict  accord 
with  what  is  here  said.  There  are  cases  where 
prima  facie  legal  title  is  shown  In  plaintiff, — 
such  a  title  as  would  protect  defendant  if  judg- 
ment were  obtained  upon  it.  If,  under  such 
circumstances,  the  defendant  claims  another  ta 
be  the  real  owner,  he  must  support  his  right  to 
make  that  claim  by  showing  that  he  has  some 
equity  or  defense  against  the  real  owner  which 
he  cannot  maintain  sgainnt  the  prima  facie  legal 
owner.  Such  is  the  meaning  of  Price  v.  Dunlap* 
5  Cal.  483,  and  Gushee  v.  Leavitt,  5  Cal.  160» 
63  Am.  Dec.  116. 

So,  it  was  held  that  a  transfer,  with  or  with- 
out value,  conferred  upon  the  holder  a  right  of 
action,  and  a  consideration  need  not  be  proved 
unless  a  defence  was  interposed  which  would 
otherwise  preclude  a  recovery.     McCann  v.  Jjeyr* 
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f erred  to  the  payee,  and  that  at  the  com- 
Tnencement  of  the  action  he  was  its  legal 
owner  and  holder, — ^although  there  is  able 
authority  holding  that  such  a  state  of  facts 
raises  no  presumption  against  the  owner- 
ship of  the  payee. 

At  common  law  a  plea  of  the  general  is- 
sue put  the  plaintiff  upon  proof  of  his 
title,  and  under  a  general  denial  the  defend- 
ant could  prove  that  he  did  not  execute  the 
instrument, — could  prove  want  of  considera- 
tion,— and  in  fact  such  a  plea  denied  all  of 
the  material  averments  of  the  declaration. 
Such  a  pleading  admitted  nothing,  and  this 
is  true  under  the  statute,  except  where 
changed  by  legislative  enactment.  But  an 
unverified  general  denial  under  our  statutes 
does  not  put  in  issue    the    execution  of  a 


written  instrument;  henoe  in  the  case  at 
bar  the  defendants  admit,  in  law,  that  they 
executed  the  notes  in  question,  and  the  pre- 
sumption is  that  they  executed  them  for  a 
valuable  consideration  flowing  from  the 
payee  to  them.  By  the  delivery  of  the  notes 
to  the  plaintiff,  they  acknowledged  him  to 
be  the  o\vner  thereof.  And  it  is  a  well- 
established  rule  that,  once  a  condition  is 
shown  to  exist,  the  presumption  is  that  the 
same  condition  continues  until  the  contrary 
is  made  to  appear.  It  is  not  sufficient, 
where  the  execution  of  a  negotiable  instru- 
ment is  admitted,  as  well  as  the  considera- 
tion, to  merely  allege  that  the  plaintiff,  who 
is  the  payee,  is  not  the  owner  and  holder 
of  such  instrument,  and  not  the  real  party 
in  interest.    He  must  show  by  his  pleading 


Is,  9  Cal.  246.  This  was  an  action  by  the  hold- 
er against  the  maker  of  a  note  i>ayable  to  a 
named  pajee»  or  bearer,  where  the  answer  denied 
the  transfer  to  plaintiff  for  valae,  and  that  the 
husband  of  the  payee  agreed  to  an  extension. 

In  Gusbee  ▼.  Leavltt,  6  Cal.  160,  63  Am.  Dec. 
116t  which  does  not  show  whether  the  action 
was  by  the  payee  or  an  Indorsee,  it  was  held  that 
s.  general  plea  of  want  of  consideration  and  that 
the  note  was  obtained  by  fraud  was  Indefinite 
■and  Insufficient,  and  that  It  was  not  a  good  plea 
to  allege  that  the  note  was  the  property  of  an- 
other, and  not  of  the  plaintiff,  without  showing 
some  substantial  defense  against  the  alleged 
■owner,  and  which  could  not  be  set  up  against 
the  plaintiff. 

So,  the  Indorsement  was  held  to  be  in  Issue 
where  the  answer  of  the  maker  denied  the  mak- 
ing of  the  notes,  and  alleged  that  the  plaintiff 
(an  Indorsee)  was  not  the  real  owner  or  the 
real  party  In  Interest,  and  that  said  notes  were 
mM'cly  Indorsed  to  the  plaintiff  for  collection, 
and  denied  that  the  notes  were  transferred  to 
plaintiff.  Youngs  v.  Bell,  4  Cal.  201.  The 
court  did  not  discuss  the  question  of  real  party 
in  interest,  but  the  question  of  denying  an  In- 
doi'sement  under  oath  ;  and  held,  also,  that  the 
admission  in  the  one  plea  of  Indorsement  did 
not  prevent  a  denial  In  another  plea. 

A  plea  was  held  Insufficient  where  It  did  not 
state  facts  showing  that  the  possession  of  plain- 
tiff was  makt  fide.  This  was  an  action  of  as- 
sumpsit by  the  holder  or  bearer  against  the 
maker  of  a  note  payable  to  another  party  or 
l)earer.  Gregory  v.  McNealy,  12  Fla.  578.  In 
this  cose  the  plea  was  that  the  plaintiff  did  not 
possess,  and  was  not  seised  In  his  own  right 
of,  the  legal  title  to  said  note,  the  same 
not  having  been  assigned  or  transferred  to 
him  by  the  payee,  or  by  any  other  per- 
son having  the  legal  title.  It  was  also  a  nega- 
tive pregnant  admitting  possession.  The  court 
said :  "It  is  not  enough  to  say  that  plaintiff  Is 
not  possessed  In  his  own  right;  you  must  go 
further  and  say  that  he  is  possessed  mala  fide  or 
by  casualty,  such  as  a  loss  by  owner  and  find- 
ing by  him,  plaintiff." 

After  this  decision  the<Code  was  adopted  re- 
<]ulrlng  an  action  to  be  brought  by  the  real 
party  in  Interest. 

This    case    was    followed    by    McCallum    v. 
Driggs,  35  Fla.  277,  17  So.  407,  which  was  an 
action  by  an  Indorsee  against  a  blank  indorser. 
An  answer  alleging  that  the  plaintiff  did  not 
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own  the  note  sued  on  at  the  time  of  the  suit, 
and  had  no  right  or  interest  in  the  same,  and 
that  his  only  connection  with  the  note  was  and 
is  that  It  was  indorsed  to  him  for  collection, 
was  held  to  present  no  defense.  This  was  on 
the  gronnd  that  it  clearly  showed  that  plaintiff 
had  the  note  rightfully  in  his  possession  for 
collection,  and  did  not  state  facts  showing  that 
possession  was  acquired  mala  fide. 

In  Har pending  v.  Daniel,  80  Ey.  440,  which 
was  an  action  by  an  indorsee  against  the  exec- 
utors of  the  maker  of  a  check,  it  waa  held  that 
the  holder  of  the  check  having  the  legal  title 
could  maintain  an  action  thereon  whether  he 
had  any  beneficial  interest  in  its  contents  or 
not.  The  pleadings  are  not  given,  but  the 
court  said:  "Although  the  ownership  of  the 
check  was  attempted  to  be  put  In  issue  by  ap- 
pellants, still,  in  the  absence  of  allegation  or 
proof  affecting  the  validity  of  the  instrument 
itself,  or  showing  that  the  prosecution  oC  the 
action  In  the  name  of  appellee  deprived  appel- 
lants of  any  defense  they  might  have  otherwise 
made,  we  do  not  think  the  court  erred  in  assum- 
ing that  appellee  was  the  owner,  and  entitled  to 
maintain  the  action.*'  This  decision  appears  to 
apply  the  commercial-law  rule,  unaffected  by 
the  Code  provision  requiring  an  action  to  be 
brought  by  the  real  party  in  interest;  and 
whilst  the  decision  does  not  turn  on  the  ques- 
tion of  pleading,  it  throws  light  upon  the  sub- 
ject as  indicating  that  the  title  of  the  legal 
holder  cannot  be  assailed  unless  an  equitable  de- 
fense is  set  up  against  the  alleged  owner. 

In  Worthington  v.  Greer,  17  B.  Mon.  742,  the 
plaintiff  claJUned  on  a  note,  under  an  as^gnment 
for  creditors  made  by  an  indorsee.  The  defense 
was  that  such  Indorsee  held  only  for  collection, 
and  that  his  indorser  owned  the  note,  and  that 
plaintiff  never  owned  the  same.  It  was  held 
that  the  deed  of  assignment  did  not  pass  the 
legal  title,  and  that  the  plaintiff  had  neither 
the  legal,  nor  any  beneficial,  interest,  and  could 
not  maintain  an  action  thereon.  It  was  also 
held  that  the  consent  of  the  real  owner,  who 
was  a  defendant,  would  not  avail,  under  the  role 
requiring  the  action  to  be  brought  by  the  real 
party  in  Interest. 

See  div.  II.  for  other  Kentucky  cases,  where 
the  rule  seems  to  be  that  where  the  defense  is 
that  the  plaintiff  is  not  the  real  party  in  inter- 
est it  will  not  defeat  the  actica,  bat  Itis  effect 
will  only  be  to  require  the  alleged  real  party  ia 
interest  to  be  made  a  plaintiff  or  defendant 


3902. 


B£RRY  y.  Babton. 


689 


why  the  ]>ayee  ie  no  longer  the  owner  and 
liolder.  lie  must  state  facts  which,  if  true, 
irresistibly  lead  to  audi  conclusion.  The 
payee  is  the  party  with  whom  he  made  his 
contract,  and  he  will  not  be  permitted  to 
allege  generally  that  such  payee  is  not  the 
owner  and  the  real  party  in  interest.  If 
the  payee  is  no  longer  the  owner,  by  what 
means  was  he  devested  of  title?  By  virtue 
•of  what  transaction  did  someone  else  be- 
come the  real  party  in  interest?  If  the  de- 
fendants possess  this  information,  they  can 
allege  the  facts.  If  they  have  no  such 
information,  then  payment  to  the  payee, 
who  is  in  possession  of  such  instrument 
after  maturity,  would  be  a  good  defense  as 
against  anyone  else.  It  has  been  said  by 
many  of  the  courts  that  a  maker  of  a  ne- 


gotiable instrument  is  entitled  to  pay  it  to 
ths  real  owner, — to  the  real  party  in  inter- 
est,— and  that  suit  can  only  be  maintained 
by  such  a  one;  but,  having  received  the  con- 
sideration from  the  payee,  the  makers  are 
estopped  from  denying  generally  that  he 
was  the  owner  and  the  real  party  in  interest 
at  the  time  of  the  delivery  of  the  notes. 
Something  more  is  required.  The  makers, 
as  alleged  in  the  petition,  on  a  certain  date, 
for  value  received  from  the  payee,  executed 
and  delivered  these  notes  to  him.  They  are 
past  due  and  unpaid.  These  facts  are  not 
denied  by  the  defendants.  Do  these  facts 
make  the  plaintiff  the  owner  and  holder  of 
the  notes,  and  the  real  party  in  interest? 
Undoubtedly  so.  Then  is  it  a  defense  for 
the   defendants   to   simply  allege   that   the 


In  Elmqalst  v.  Uarkoe,  45  Minn.  305,  47  N. 
W.  970,  which  was  an  action  by  an  indorsee  on  a 
•non-negotiable  note.  It  was  contended  that  plahi- 
tiff  was  not  the  owner  of  the  note,  but  held  it 
ss  agent.  It  was  held  that  he  was  the  holder 
of  the  note  under  the  unconditional  and  unre- 
stricted Indorsement  of  the  payee,  and  that 
-vested  in  him  a  legai  title  and  entitled  him  to 
-sne  In  his  own  name  whether  he  possessed  the 
beneficial  interest  in  its  proceeds  or  not.  The 
•court  said:  **A  recovery  by  plaintiff  will  fully 
protect  the  defendants,  as  they  have  no  interest 
in  the  equities  between  him  and  his  assignor,  un- 
less an  inquiry  into  the  subject  had  become  ma- 
terial upon  the  rigbt  of  interposing  some  defense 
or  counterclaim  against  the  assignor."  The 
pleadings  were  not  given.  The  effect  of  this  de- 
-cislon  may  be  an  authority  that  it  is  no  defense 
to  deny  that  plaintiff  is  the  real  party  in  inter- 
est if  he  has  the  legal  title ;  and  it  may  also 
mean  that  such  a  defense  is  unavailing  unless 
«n  equity  is  pleaded  against  the  alleged  owner. 

In  Tarl>oz  v.  Gorman,  31  Minn.  62,  16  N.  W. 
466,  which  was  an  action  by  the  indorsee 
sgainst  the  payee,  the  answer  denied  that  the 
note  was  ever  transferred  to  the  plaintiff,  and 
alleged  that  the  payee  was  the  actual  owner  and 
the  real  party  in  interest  This  was  held  to  put 
In  issue  the  alleged  sale  and  indorsement  to 
plaintiff. 

The  leading  case  in  New  York  is  Eaton  v. 
Alger.  57  Barb.  179,  which  was  an  action  by  a 
bolder  against  a  blank  indorser  and  maker  of 
s  note  payable  to  Ira  M.  Clark,  or  bearer.  The 
defense  of  the  Indorser  was  that  the  plaintiff 
was  not  the  real  party  in  Interest,. but  that  the 
note  belonged  to  and  was  the  property  of  the 
payee,  who  was  the  real  party  in  interest.  This 
was  held  sufficient  to  allow  the  defendants  to 
prove  that  the  plaintiff  was  not  the  real  party 
in  Interest,  under  N.  Y.  Code  Civ.  Proc.  f  111, 
requiring  an  action  to  be  brought  by  the  real 
party  in  interest  The  court  said :  "If  the 
plaintiffs  were  not  the  real  parties  in  interest, 
that  of  itself  .  .  .  was  a  bar  to  all  further 
proceedings  in  the  action,  and  a  complete  de- 
fense as  Sc^alust  the  plaintiffs.  The  law  of  this 
state  no  longer  permits  actions  to  be  prosecut- 
<^  in  the  name  of  nominal  plaintiffs.  The  mo- 
ment that  fact  appears  the  action  is  ended,  no 
matter  what  the  character  of  the  instrument  on 
which  it  is  founded, — whether  negotiable  or  not; 
4>r  whether  the  defendant  has  or  has  not  any  de- 
fense to  the  indebtedness."  The  court  granted 
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a  new  trial,  and  on  a  subsequent  appeal,  not 
reported,  affirmed  the  Judgment,  and  the  court 
of  appeals,  in  47  N.  Y.  345,  affirmed  the  same ; 
but  did  not  affirm  the  decision  in  57  Barb.,  as 
Is  often  erroneously  stated,  as  that  decision  did 
not  go  to  the  court  of  appeals. 

In  Eaton  v.  Alger.  47  N.  Y.  345,  holding  that 
plaintiff  was  sufficiently  the  party  in  interest 
though  he  had  an  interest  in  but  part  of  the 
note,  it  was  said :  'There  are  decisions  fully 
warranting  this  action,  irrespective  of  the  plain- 
tiff's interest,  if  he  sue  with  the  assent  of  the 
owner  of  the  note.  But  we  do  not  put  this  de- 
cision upon  that  ground.  It  is  well  settled  that 
the  plaintiff,  to  maintain  this  action,  since  the 
Code,  mubt  be  the  party  in  Interest,  in  the  same 
manner  he  is  required  to  be  in  any  o^er  con- 
tract, whether  negotiable  or  not." 

There  seem  to  be  no  cases  in  New  York  de- 
ciding squarely  nn  the  pleading  whether  an  an- 
swer must  or  need  not  set  up  a  defense  against 
the  alleged  real  party  in  Interest  where  the  own- 
ership of  plaintiff  is  denied.  There  are  some 
cases  containing  expressions  which  would  indi- 
cate that  the  commercial-law  rule  prevails  in 
this  state  since  the  adoption  of  the  Code,  but, 
on  the  other  hand,  there  are  rulings  which  seem 
as  clearly  to  indicate  that  a  defense  that  plain- 
tiff Is  not  the  real  party  in  interest,  and  stat- 
ing the  facts,  Is  sufficient  without  any  other  de- 
fense. 

In  James  v.  Chalmers,  6  N.  Y.  209.  it  was 
said :  "Under  the  Code  of  Procedure,  If  It  ap- 
pears that  the  plaintiff  Is  not  the  real  party  In 
Interest,  it  Is  a  bar  to  the  action,  and  no  fur- 
ther defense  Is  neces.«iary."  The  decLsIon  was 
that  there  was  no  presumption  that  the  plain- 
tiff was  not  the  owner  of  a  note,  arising  from  the 
fact  that  he  had  purchaRcd  the  same  after  ma- 
turity. 

In  Brown  v.  Penfleld,  36  N.  Y.  473,  the  action 
was  by  the  holder  against  the  acceptor  of  drafts. 
The  defense  was  that  the  plaintiff  was  not  the 
holder  or  owner,  and  that  they  were  never 
transferred  to  plaintiff.  The  brief  as  shown  by 
the  printed  record  claimed  that  plaintiff  was 
not  the  real  party  in  interest.  The  court  held 
that  plaintiff  was  the  owner,  and  said:  '*ThIs 
case  comes,  therefore,  directly  within  the  prin- 
ciples and  rulings  declared  In  City  Bank  v. 
Perkins,  29  N.  T.  554,  86  Am.  Dec.  332.  The 
headnote  to  that  rase  is,  that  nothing  short  of 
actual  mala  fides,  or  notice  thereof,  will  enable 
the  Indorser  or  acceptor  of  negotiable  paper  to 
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plaintiff  is  not  the  owner  and  holder  of  the 
notes,  and  not  the  real  party  in  interest, 
when  they  admit  the  facts  which  conclusive- 
ly show  that  the  statement  is  false?  The 
question  admits  of  but  one  answer.  And 
having  admitted  the  facts  which  show  the 
ownership  of  the  plaintiff  at  the  time  the 
notes  were  delivered  to  him,  the  defendants 
must  atHrmatively  allege  some  state  of 
facts  which  establishes  a  change  of  owner- 
ship from  the  payee  to  someone  else,  before 
they  can  insist  on  introducing  evidence  to 
establish  such  a  defense. 

In  the  Encyclopedia  of  Pleading  &  Prac- 
tice, vol.  14,  p.  670,  it  is  said :  "The  plea  or 
answer  must,  with  proper  definiteness  and 
certainty,  allege  facts  affirmatively  show- 
ing how  or  why  the  plaintiff  is  not  the  own- 


er of  the  instrument,  and  it  is  not  sufficient 
to  allege  nuere  conclusions  of  law;"  citing 
cases  from  Alabama,  Ariutnsas,  CalifomiAr 
Indiana,  Maryland,  North  Carolina,  and 
other  states.  And  again,  in  the  same 
volume,  on  the  next  page:  "Where  the 
plaintiff  alleges  facts  from  which  the  law- 
presumes  that  he  is  the  legal  owner  and 
holder  of  the  instrument,  and  also  avers 
£hat  he  is  the  legal  owner  and  holder  of  the 
instrument,  a  plea  or  answer  denying  mere- 
ly the  plaintiff's  conclusion  that  he  is  the 
owner  or  holder,  without  denying  the  facta 
alleged  by  the  plaintiff  upon  which  such 
conclusion  is  based,  presents  no  issue,  and  is 
immaterial  and  irrelevant."  And  again,  on 
page  674:  "According  to  some  authorities, 
where  the  instiiunent  appears  to  have  been 


deteac  an  action  brought  upon  it  by  one  wbo  is 
apparently  a  resrular  Indorsee  or  holder, — espe- 
cially when  there  is  no  defense  as  to  the  indebt- 
edness ;"  and  approved  Gage  v.  Kendall,  15 
wend.  640,  which  was  decided  before  the  Code. 

In  Sanford  v.  Sanford,  45  N.  Y.  723,  the  ac- 
tion was  by  a  widow,  a  surviving  payee  of  a 
note  payable  to  her  husband  and  herself.  The 
pleadings  are  not  given,  but  the  defense  was 
that  she  had  accepted  a  bequest  In  lieu  of  the 
note,  that  she  was  not  the  real  party  in  inter- 
est, and  that  the  note  belonged  to  the  estate  of 
her  husband.  The  court  said,  referring  to  the 
Code:  **How,  then,  can  this  action  be  main- 
tained in  the  name  of  this  plaintiff,  when  she 
does  not  own  the  note, — when  she  Is  not  the 
'real  party  in  interest?*  The  plaintiff  insists 
that  the  "defendant  has  no  right  to  question  the 
plaintiff's  title;  that,  so  long  as  he  owes  the 
demand,  and  no  other  person  sets  up  any  claim 
or  forbids  the  payment,  he  is  bound  to  pay  the 
person  who  has  the  note  in  possession,  so  long 
as  he  does  not  hold  it  In  bad  faith.  City  Bank 
V.  Perkins.  29  N.  Y.  668,  86  Am.  Dec.  332,  gives 
some  sanction  to  this  doctrine,  in  the  language 
of  the  Judge  delivering  the  opinion.  That  case 
and  the  later  case  of  Brown  v.  Penfleld,  36  N. 
Y.  475,  were  undoubtedly  well  decided.  They 
are  in  entire  harmony  with  the  Code.  For  any 
dicta  going  beyond  the  cases,  no  one  is  respon- 
sible except  the  learned  judges  who  made  them. 
They  referred  to  a  case  in  15  Wend.  640,  of  Gage 
V.  Kendall,  for  the  rule  as  to  the  person  who 
might  maintain  the  action,  and  that  if  he  were 
not  the  owner  he  might  sue  as  trustee  for  the 
real  owner.  But  this  had  no  application  to  the 
Code,  which  prescribes  the  present  governing 
rule." 

And  answers  were  held  sufficient  where  the 
legal  title  or  transfer  was  denied,  and  It  was 
alleged  that  plaintiff  was  not  the  real  party  in 
interest. 

In  an  action  by  an  Indorsee  against  the  maker 
and  Indor^er,  the  answer  denied  that  the  note 
was  ever  transferred  to  the  plaintiff,  or  that  he 
was  the  legal  holder  or  owner  thereof  or  the 
real  party  in  Interest,  and  alleged  that  the 
note  was  transferred  to  a  bank  which  was  the 
owner  and  holder  and  the  real  party  in  Interest. 
It  was  held  that  the  answer  stated  a  defense. 
Hays  V.  Ilathoni.  74  N.  Y.  486,  Reversing  10 
liun,  511.  In  this  case  tht*  plaintiffs  pro- 
duced a  note  made  by  a  partnership  and  pay- 
able to  the  order  of  on«  of  the  Arm  and  Indorsed 
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in  blank  by  him.  The  defendants  then  offered 
to  prove  that  the  note  was  not  the  property  of 
the  plaintiff,  that  it  was  never  transferred  to 
him,  that  he  was  not  the  real  party  in  Interest^ 
and  that  the  note  was  the  property  of  a  bank, 
which  was  the  real  party  in  interest.  This 
proof  was  rejected  in  the  trial  court  on  the 
ground  that  no  defense  was  stated.  This  was 
reversed  on  the  ground  that  the  defendant 
might  show  substantially  that  the  plaintiff  had 
no  title,  legal  or  equitable,  to  the  note,  and 
had  no  right  as  owner  to  its  possession.  This 
might  have  been  done  by  proving  that  he  was- 
the  mere  finder  or  the  unlawful  possessor,  or 
that  the  right  to  its  possession  and  ownership 
was  in  the  bank,  to  whom  he  was  liable 
thereon,  or  in  some  other  way.  The  court  said  : 
"It  appears  that  It  is  ordinarily  no  defense  to- 
the  party  sued  upon  commercial  paper,  to  show 
that  the  transfer  under  which  the  plaintiff  hold» 
it  is  without  consideration,  or  subject  to  equi- 
ties between  hlu  and  his  assignor,  or  colorable 
and  merely  for  the  purpose  of  collection,  or  to* 
secure  a  debt  contracted  by  an  agent  without 
sufficient  authority.  It  is  sufficient  to  make  the 
plaintiff  the  real  party  in  interest,  if  he  have  the 
legal  title  either  by  written  transfer  or  delivery, 
whatever  may  be  the  equities  between  him  and 
his  assignor.  But,  to  be  entitled  to  sue,  he  most 
now  have  the  right  of  possession  and  ordinarily 
be  the  legal  owner.  Such  ownership  may  be  a» 
equitable  trustee;  it  may  have  been  acquired 
without  adequate  consideration,  but  must  be  suf- 
ficient to  protect  the  defendant  upon  a  recovery 
against  him  from  a  subsequent  action  by  the  as* 
signor." 

So,  answers  were  held  sufficient  where  a  non- 
delivery to 'plaintiff  was  also  alleged. 

An  answer  of  makers  was  held  good  which 
stated  that  the  payee  Indorsed  the  note  but 
never  delivered  it  to  the  plaintiff,  that  the 
plaintiff  had  no  right,  title,  or  interest  there- 
in, and  was  not  the  real  party  In  interest,  and 
that  the  payee  then  owned  and  held  the  note. 
Mendenhall  v.  Baylies,  47  Ind.  575.  The  court 
said :  **To  pass  the  title  to  a  note  either  from 
the  maker  to  the  payee,  or  from  the  payee  to  an 
indorsee,  there  must  be  a  delivery,  either  actual 
or  constructive."  This  was  under  2  Gavin  &  11. 
(Ind.)  Stat.  34,  {  3.  providing  that  every  ac- 
tion must  be  prosecuted  in  the  name  of  the  real 
party  in  interest. 

So,  an  answer  was  h^d  sufficient  where  the 
petition  did  not  show  legal  title  In  plaintiff. 
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TDade  payable  to  the  plaintiff,  and  not  to 
hare  been  assigned  or  indorsed  by  him,  a 
plea  or  answer  alleging  that  the  plaintiff  is 
not  the  legal  owner  or  holder  of  the  instru- 
ment, or  that  he  is  not  the  real  party  in 
interest,  without  averring  any  facts  upon 
whieh  such  conclusions  are  based,  as  that 
a  st^^anger  to  the  action  is  the  owner  of  the 
instrument,  is  bad'"  But  the  same  section 
•oontinues,  stating:  "There  are  other  au- 
thorities, however,  holding  that  a  denial 
that  the  payee  was  at  the  time  of  the  com- 
mencement of  the  action,  or  at  any  time 
thereafter,  the  lawful  owner  and  holder  of 
the  inatrument,  and  denying  that  the  de- 
fendant is  indebted  to  the  plaintiff  as  al- 
leged by  him,  is  good." 

It  will  be  noticed  that,  even  under  the ' 


other  rule,  the  text  states  that  defendants 
must  deny  that  they  are  indebted  to  the 
plaintiff.  We  referred  to  these  cases  and 
commented  upon  them  in  the  fore  part  of 
our  discussion  of  this  question  in  this  opin- 
ion. We  shall  notice  them  no  further,  but 
will  now  cite  some  authorities  supporting 
the  position  here  taken:  In  McClure  v. 
Bigataff,  18  Ky.  L.  Rep.  601,  37  8.  W.  294, 38 
S.  W.  431,  the  court  said:  "The  action  erf 
the  court  upon  the  demurrers  to  the  various 
paragraphs  of  the  answer  was,  in  our  judg- 
ment, correct.  The  third  paragraph,  deny- 
ing plaintiff's  ownership  of  the  notes,  is 
not  only  objectionable,  as  argumentative, 
being  a  denial  that  he  is  the  owner  'as  the 
assignee  of  the  vendors  in  the  deed  of  Sarah 
F.  Triplett  and  others/  etc,  but  seems,  also. 


A  general  dental,  and  an  allegation  that  the 
plaintiff  was  not  the  real  party  In  interest,  and 
not  the  bona  fide  owner  and  holder,  were  held  suf- 
ficient to  put  In  Issne  his  right  and  title.  In  an 
action  on  a  note  and  mortgage  brought  by  one, 
not  the  payee,  where  the  petition  alleged  an  as- 
aignmcait,  bat  did  not  allege  that  it  was  in  writ- 
ing, and  did  not  show  any  Indorsement  on  the 
note  and  mortgage.  Pattie  v.  Wilson,  25  Kan. 
326.  The  court  did  not  say  whether  this  rul- 
tnir  was  made  because  of  the  general  denial,  or 
on  account  of  the  denial  that  the  plaintiff  was 
the  real  party  In  interest. 

Answers  were  held  sufficient  which  alleged 
that  plaintiff  held  the  note  only  as  agent  for 
collection  for  the  real  party  in  interest.  In 
Indiana  this  seems  to  be  a  sufficient  defense. 

8o»  In  an  action  by  an  assignee  against  the 
makers  of  a  note,  an  answer  alleging  that  the 
assignment  was  without  C(Mistderation  and  sole- 
ly for  the  purpose  of  collecting  the  same  for  the 
benefit  and  use  of  the  payee*  wbo  was  the  real 
^wner.  was  held  good,  under  Ind.  Rev.  Stat. 
1881,  I  251,  providing  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in 
interest.  Bostwlck  v.  Bryant,  118  Ind.  448,  16 
N.  B.  378. 

And,  In  an  action  by  an  indorsee  against' the 
maker  of  a  note,  an  answer  was  held  good  which 
was  a  general  denial,  and  which  also  alleged 
that  the  plaintiff  was  not  the  owner  of  the 
notes  sued  on,  that  they  belonged  to  the  orig- 
inal payees,  that  plaintiff  never  purchased  or 
•owned  said  notes  or  had  any  Interest  in  them, 
and  that  said  notes  were  transferred  to  the 
plaintiff  for  the  purpose  of  suing  thereon,  and 
to  avoid  a  defense  against  said  notes  in  the 
hands  of  the  payees,  who  were  the  owners  of 
the  same.  Boane  Iron  Co.  v.  Bell-Armstead  Mfg. 
Co.  24  Ind.  App.  250,  56  N.  E.  696. 

Although  this  case  does  not  say  anything 
about  real  party  in  interest,  it  follows  and  ap- 
proves Bostwlck  V.  Bryant,  113  Ind.  448,  16 
N.  E.  378,  aufira,  and  most  have  considered  the 
statute,  without  citing  it. 

A  paragraph  of  a  reply  to  an  answer  pleading 
a  note  as  set-off  and  alleging  that  the  defendant, 
assignee,  *'ls  in  no  manner,  nor  was  he  at  the 
time  ol  the  filinir  of  his  answer,  the  owner  of 
the  note,**  was  held  bed  on  demurrer;  but  a 
.paragraph  alleging  that  the  assignment  of  the 
note  to  the  defendant  was  made  for  the  puri>ose 
of  enabling  the  latter  to  collect  it  for  the  as- 
signor, and  for  that  purpose  alone,  was  held 
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to  be  good,  as  this  showed  that  the  assignor  was 
the  real  party  in  interest.  Lewis  v.  Sheaman, 
28  Ind.  427. 

And  in  an  action  by  the  assignee  against  the 
maker  of  a  note  and  mortgage,  an  answer  al- 
leging that  the  note  was  the  property  of  the 
payee,  that  plaintiff  had  no  interest  in  It,  and 
that  it  was  transferred  to  him  without  consid- 
eration for  the  purpose  of  collection  and  to  pre- 
vent a  plea  of  set-off,  was  held  good  on  de- 
murrer. Deuel  V.  Newlin,  181  Ind.  40,  30  N. 
B.  705. 

But  answers  were  held  insufficient  where  no 
facts  were  stated  to  overcome  the  effect  of  the 
legal  title  admitted  to  be  In  plaintiff. 

In  an  action  by  an  Indorsee,  where  the  com- 
plaint alleged  the  indorsement  of  the  note  sued 
upon,  an  answer  alleging  that  the  plaintiffs 
were  not  the  rell  parties  in  interest,  that  the 
note  was  the  property  of  the  plaintiffs  and  cer- 
tain other  persons.  Including  the  defendant,  and 
that  the  payee  of  the  note  sold  and  assigned 
said  note  to  all  the  persons  Jointly,  was  held 
insufficient.  In  opposition  to  the  admission  that 
the  note  was  indorsed  by  the  payee.  Shafer  v. 
Bronenberg,  42  Ind.  89.  The  court  said  :  "Had 
the  defendant  denied  the  indorsement  of  the 
note  to  the  plaintiffs,  had  he  alleged  the  sale 
and  assignment  of  the  note  to  such  other  per- 
sons before  the  indorsement  to  the  plaintiffs, 
or  had  he  pleaded  in  proper  form  the  nonjoinder 
of  the  parties  interested  Jointly  with  the  plain- 
tiffs, as  indorsees  of  the  note,  the  question 
might  have  been  different." 

And  in  an  action  by  the  indorsee  against  the 
maker  of  a  note,  an  answer  alleging  that 
plaintiff  was  not  the  real  party  in  interest,  that 
she  hod  no  interest  whatever  in  the  note,  and 
that  said  note  belonged  to  another  party,  nam- 
ing him,  was  held  bad,  as  it  did  not  deny  the  in- 
dorsement. Hereth  v.  Smith,  33  Ind.  514.  The 
court  said :  "But  if  the  note  was  thus  indorsed 
to  the  plaintiff,  why  does  she  not  own  it?  Why 
is  she  not  the  real  party  in  interest?  And  how 
did  it  become  the  property  of  someone  else? 
The  pleading  falls  to  answer  any  of  these  quer- 
ies, or  to  state  any  facts  from  which  the  assump- 
tions are  drawn.  No  new  facts  whatever  are 
stated  that  avoid  the  legal  effect  of  the  facts 
thus  admitted." 

And  anbwers  admitting  the  assignment,  but 
denying  that  the  assignee  was  the  real  party 
In  Interest,  and  that  the  note  was  the  exclusive 
property  of  the  payee,  stating  no  facts  which 


542 


Oklahoma  Supreme  Court. 


Sbft.^ 


to  fall  within  the  rule  laid  down  in  Van- 
huskirk  v.  Levy,  3  Met.  (Ky.)  134,  that 
facts  must  be  pleaded  affirmatively  show- 
ing how  or  why  the  plaintiff  is  not  the  own- 
er." Felch  V.  Beaudry,  40  Gal.  439:  "A 
defense  by  the  payer  of  a  note  that  the 
plaintilT  is  not  the  lawful  owner  or  holder 
of  the  instrument  sued  on,  when  upon  its 
face  it  runs  to  him,  and  which  discloses  no 
issuable  fact  to  support  it,  is  merely  frivo- 
lous." Fro8t  V.  Harford,  40  Cai.  165: 
"The  defense  set  up  in  the  answer  to  the  ef- 
fect that  the  plaintiff,  Margaret,  is  not  the 
legal  owner  and  holder  of  this  note,  which 
runs  to  her  upon  its  face,  is  frivolous,  and 
the  other  defense,  that  the  note  is  not  her 
separate  property,  is  the  statement  of  a 
mere  conclusion  of  law;  and  each  of  these 


pretended    defenses    would    doubtless    have- 
been    stricken    out    in  the  court  below  on. 
motion."     Poorman  v.   MilU,  35   Cal.    118,. 
95    Am.    Dec.    90:     "In    an    action    on    a 
promissory  note  by  an  indorsee,  the  fact  of 
the   indorsement   only   need  be   pleaded   to 
show  title  in  the  plaintilT,  and  an  averment 
in  the  answer  that  the  plaintiff  is  not  the 
legal  owner  or  holder  of  \he  note  is  but  x 
legal  conclusion,  and  raises  no  issue  of  fact: 
and  so  an  averment  in  the  complaint  that 
plaintiff  is  the  owner  and  holder  of  the  note» 
and  entitled  to  receive  the  money  due  there- 
on, presents  no  issuable  fact,  and  will  be 
treated   as   surplusage."       Wedderapoon   v. 
Rogers,  32  Cal.  569:     "In  Seeley  v.  Engelh 
17   Barb.  530,  the  complaint  contained  an 
allegation  of  ownership  of  notes,  and  the 


would  establish  that  fact,  were  held  insafflcient. 
Lung  V.  Sims,  14  Ind.  467 ;  Swift  t.  Ellsworth, 
10  Ind.  205,  71  Am.  Dec.  816 ;  Lamson  v.  Falls, 
6  Ind.  309.  In  this  latteV  case  the  court  said : 
**  'Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  intereBt.'  2  Rev.  Stat.  p. 
27.  The  appellee  contends  that,  the  assignment 
of  the  note  and  mortgage  being  admitted,  his 
right  to  sue  cannot  be  controverted ;  that  the 
statute  enables  the  true  owner  to  sue,  but  it 
does  not  forbid  a  suit  by  one  who  appears  to 
be  the  legal  owner.  This  position  is  not 
strictly  correct.  The  law  is  Imperative  that 
the  party  in  interest  must  be  the  plaintiff.  But 
the  real  question  to  be  considered  is,  Does  the 
first  paragraph  of  the  answer  sufficiently  show 
that  Falls  Is  not  that  party?  It  simply  says 
that  Estep,  and  not  Falls,  Is  the  real  party  in 
Interest ;  but  this  Is  said  in  the*face  of  the  as- 
signment, the  effect  of  which  is  to  deprive  Estep 
of  all  interest  in  the  subject  of  the  suit.  By 
the  statute  the  assignee  of  a  note,  etc..  Is 
specially  authorized  to  sue  in  his  own  name, 
and  such  a«slgnment  is  full  proof  of  his  title 
until  speclflcally  denied.  1  Rev.  Stat.  p.  378. 
The  defect  In  the  paragraph  in  question  is  that, 
in  effect,  It  admits  the  assignment  of  the  note 
and  mortgage,  but  does  not  contain  such  a 
statement  of  facts  as  would  enable  the  court, 
In  view  of  the  assignment,  to  say,  as  matter  of 
law,  that  Falls  Is  not  the  real  party  in  in- 
terest." 

In  an  action  by  the  assignee  against  the  maker 
of  a  note  and  mortgage,  an  answer  alleging  that 
plaintiff  was  not  the  real  party  in  Interest  be- 
cause the  assignment  was  made  and  held  for  the 
fraudulent  purpose  of  cheating  the  creditors  of 
the  assignor  was  held  bad.  Frenzel  v.  Miller, 
37  Ind.   1,  10  Am.  Rep.  62. 

An  answer  alleged  that  the  plaintiff  was  not 
the  real  party  in  interest,  that  the  pretended 
assignment  was  fraudulent,  null,  and  void,  and 
without  consideration ;  that  she  was  not  the 
holder  and  owner  of  the  note  in  suit  in  her  own 
right ;  that  the  same  was  held  by  her  for  the 
use  of  the  payee,  and  is  the  property  of  his 
widow,  and  that  no  assignment,  transfer,  or  in- 
dorsement was  ever  made  by  the  payee  to 
plaintiff.  This  answer  was  made  by  the  widow 
of  the  payee,  who  had  been  made  a  party  and 
claimed  the  note.  It  was  held  Insulflclent,  as 
it  did  not  show  that  plaintiff  was  not  the  real 
party  in  interest.  Weaver  v.  Zollroan,  5  Ind. 
App.  485.  32  N.  E.  592.  This  was  on  the  ground 
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that  it  did  not  show  that  the  plaintiff  was  not  In 
possession  of  the  note,  or  that  the  payee  wa^ 
the  holder  thereof  at  his  death,  and  did  not 
show  that  the  plaintiff  held  the  note  as  agent 
of  the  payee  for  the  purpose  of  collecting  it. 
No  facts  were  alleged  which  showed  that  the 
aaBlgnment  was  fraudulent.  The  answer  did 
not  state  any  facts,  but  simply  conclusions  or 
law. 

A  complaint  by  an  indorsee  against  the  maker 
and  Indorsers  of  a  note  alleged  its  indorsement 
and  delivery  to  plaintiff,  its  presentment  and- 
protest,  and  that  the  plaintiff  is  now  the  lawful 
owner  and  holder  of  the  note.    The  answer  of 
the  maker  did  not  deny  any  allegation  except  eo 
much  as  avers  that  the  plaintiff  is  the  lawful 
holder  and  owner  of  the  note,  and  averred  that 
the  defendant,  Quincy(a  prior  indorser),  was  the 
owner,  and  that  before  suit  he  had  paid  the 
plaintiff  the  amount  due ;  and  for  a  third  defense 
alleged  that  the  plaintiff  was  not  the  real  party 
in  interest,  that  the  action  was  brought  for  the 
benefit  of  the  defendant,  Qulncy,  and  that  he 
was  the  owner  and  holder  of  the  note.     It  was 
held  that  the  answer  contained  no  defense  to- 
the  cause  of  action  averred  in  the  complaint. 
Twelfth   Ward  Bank  v.  Brooks,  63  App.  Div. 
220,  * 71    N.    Y.    Supp.    388.      The   court   said: 
"Aside  from  the  averment  of  payment,  as  al- 
ready intimated,   the  other  averments  of  this 
third  defense  are  mere  legal  conclusions,  and 
that  such  averments  do  not  constitute  a  defmsie 
has  been  repeatedly  held.    By  not  denying,  the 
defendant  admits,  that  the  title  to  the  note  was 
transferred  to  the  plaintiff,  and,  without  setting 
up  facts  to  avoid  the  effect  of.  such  an  admis- 
sion, and  to  show  the  transfer  of  the  note  from 
the  plaintiff  to  the  defendant,  Qulncy,  he  can- 
not raise  an  issue  of  fact  by  the  affirmatire 
statement  of  conclusions  of  law.    The  facts  must 
be  alleged  from  which  such  conclusions  of  law 
could  have  been  drawn.     Conselyea  v.   Swift. 
103  N.  Y.  604,  9  N.  E.  489 ;  Saunders  v.  Cham- 
berlain, 13  Hun,  568.** 

In  Llnney  v.  Thompson,  8  Kan.  App.  718. 
45  Pac  456,  which  was  an  action  by  an  in- 
dorsee of  a  note,  the  answer  was  a  general  de- 
nial, alteration  of  the  note,  and  failure  of  con- 
sideration, that  the  plaintiff  was  not  the  bona 
fide  owner  and  holder  of  the  note,  and  was  not 
the  real  party  in  Interest,  and  that  a  prior  in- 
dorsee was  the  real  party  In  Interest,  who  bad 
transferred  the  note  to  plnlnfW  tn  r^wnp^  rb* 
venue  of  the  suit.    It  was  held  that  it  was  no- 


im. 


Bkrbt  t.  Barton. 


MS 


answer  a  denial  of  ownership,  precisely  like 
those  in  this  case.  The  referee  excluded 
evidence  offered  by  the  defendant  to  show 
that  the  plaintiff  was  not  the  owner  of  the 
notes,  to  which  ruling  defendant  excepted. 
Id  considering  the  question  the  court  says: 
'On  the  part  of  the  defendant^  evidence  was 
sought  to  be  given  by  him  that  the  plaintiff 
was  not  the  lawful  holder  and  owner  of  the 
note.  These  offers  were  repeated  in 
various  forms,  but  substantially  to  the 
same  effect,  and  the  referee  excluded  the 
testimony  offered,  on  the  groimd  that  the 
answer  was  insufficient  to  admit  the  evi- 
dence. Upon  the  authority  of  various  cascM 
cited  on  the  argument,  we  think  this  ruling 
was  right.  ...'...  The  denial 
clearly    raised   no   material    issue   of   fact. 


The  affirmative  allegations  of  the  answer 
were  but  an  averment  of  the  same  matter  in 
an  affirmative  form.  It  averred  certain 
legal  conclusions  already  stated,  but  pre- 
sented no  new^  issuable  facts.  There  waa 
nothing  which  obviated  the  legal  ocmolusion 
which  followed  necessarily  from  the  facta 
averred  in  the  complaint  and  admitted  by 
the  answer.  On  the  admitted  facts  the 
plaintiff  was  entitled  to  judgment.  There 
was  no  issuable  fact  presented  by  the  an> 
swer  relevant  to  the  case  made  by  the  com- 
plaint.  The  answer  was  therefore  properly 
struck  out  as  irrelevant,  imder  §  50  of  the 
practice  act.  If  it  could  be  regarded  as 
good  in  form,  it  was  also  manifestly  sham, 
within  the  rules  upon  the  subject.  .  .  • 
The  note  was  payable  to  plaintiff,  and  does 


defense  to  deny  that  plaintiff  was  the  real  party 
In  interest  where  it  was  admitted  that  he  held 
the  lesal  title.  The  court  said:  "Being  legal 
owner  of  the  Instrument,  the  plaintiff  Is,  In 
law,  'the  real  party  in  interest,*  and  may  sue 
thereon  in  his  own  name.'*  This  case  differs 
from  Hoyt  v.  Cari>entOT,  6  Kan.  App.  305,  51 
Pac.  71,  iv^fra,  in  admitting  that  plaintiff  has 
the  legal  tiUe. 

The  case  of  Hoyt  v.  Carpenter,  6  Kan.  App. 
305,  51  Pac.  71,  was  an  action  by  an  indorsee. 
An  answer  admitting  the  execution  of  and  the 
indorsement  upon  a  note,  but  denying  every  oth- 
er allegatlbn  of  the  petition,  and  alleging  that 
the  action  is  not  brought  in  the  name  of  the 
real  party  in  interest,  was  held  to  put  in  issue 
the  ownership  of  such  note. 

Some  cases  hold  that  the  legal-title  holder  Is 
the  real  party  in  Interest,  and,  where  this  is 
held,  it  is  no  defense  to  deny  that  he  is  the 
real  party  In  interest,  without  attacking  the 
legal  title. 

In  Walsh  v.  Allen.  6  Colo.  App.  303,  40  Pac. 
473,  the  pleadings  are  not  given,  but  the  court 
Bald:  "The  legal  title  to  the  note  vested  in 
the  plaintiff  by  the  assignment,  and  he  Is  ipso 
facto  the  real  party  in  interest  within  the  mean- 
ing of  the  Code." 

Mo.  Rev.  Code  1845,  p.  190,  provides  that  all 
bonds  and  promissory  notes  shall  be  assignable 
\>j  indorsement,  and  the  assignee  may  maintain 
aa  action  thereon  In  his  own  name.  The 
statute  was  h«ld  to  be  in  force  and  not 
affected  by  the  practice  act,  art  3,  pro- 
viding that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  In  inter- 
est Webb  V.  Morgan.  14  Mo.  428.  This 
was  an  action  by  an  indorsee  against  the  maker 
of  a  note.  The  answer  denied  that  plaintiffs 
were  the  owners,  and  stated  that*  the  payees 
were  the  only  persons  really  Interested  in  the 
note.  The  court  said  :  "Whenever  the  evidence 
shows  the  indorsement  In  assignment  of  the  note 
or  bill  of  exchange  or  bond  to  the  plaintiff,  that 
assignment  makes  such  plaintiff  the  party  in 
legal  interest,  and  authorizes  the  action  in  his 
name." 

And  in  Roberts  v.  Snow.  27  Neb.  425,  43 
N.  W.  241,  it  was  pleaded  that  the  plaintiff,  an 
Indoraee,  was  not  the  owner  of  the  note  sued 
upon,  or  the  real  party  in  interest,  but  that  he 
was  4>nly  a  holder  for  collection.  It  was  held 
that,  as  he  held  the  legal  title,  It  could  make 
no  MTerence  to  the  defendant  who  was  the 
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equitable  owner.  The  note  was  pajrable  on  de- 
mand, and  was  held  subject  to  any  defense* 
which  the  maker  might  set  up  against  the 
payee. 

In  an  action  by  an  indorsee  against  the  maker 
of  a  note  the  answer  was  a  general  denial,, 
and  that  plaintiff  was  not  the  real  party  in  In- 
terest. It  was  held  that  the  production  of  the 
note  indorsed  in  blank  established  that  the 
plaintiff  was  the  owner  and  holder  thereof, — 
especially  where  the  indorser  was  a  party  to 
the  action.  Yakima  Nat.  Bank  ▼.  Knipe,  6 
Wash.  348,  33  Pac.  834. 

In  Iowa,  in  actions  by  third  parties,  it  was 
held  in  the  early  cases  that  the  holder  of  the 
legal  title  was  the  real  party  in  interest;  but 
the  rule  now  is  that  either  the  legal  or  equitable 
owner  may  maintain  an  action  under  the  stat- 
ute requiring  actlcms  to  be  brought  by  the  real 
party  In  interest. 

In  Conyngham  v.  Smith,  16  Iowa.  471,  re- 
ferring to  cases  holding  that  the  legal-title  hold- 
er was  the  real  party  in  interest,  the  court  said : 
"This  construction  of  the  Code  and  Constitution, 
announced  in  Clanssen  v.  Lafrenz,  4  6.  Greene, 
224 ;  Cooper  v.  Armstrong,  3  G.  Greene,  120 ; 
and  followed  in  Roberts  v.  Taliaferro,  7  Iowa, 
110,  was  adopted  as  indisputable,  so  far  as  re- 
lates to  the  question  now  before  us,  and  upon 
this  assumption,  and  deductions  regarded  as 
necessarily  resulting,  it  was  held  that  only 
those  having  the  legal  Interest  in  the  cause  of 
action  could  be  heard  at  law.  In  other  words, 
real  interest  was  held  to  mean,  at  law,  a  legal 
interest ;  and  hence,  as  in'  Far  well  v.  Tyler,  & 
Iowa,  536,  it  was  decided  that  the  holder  of  a 
note  not  negotiable  by  delivery,  nor  assigned  in 
writing,  could  not  sue  upon  it  in  his  own  name. 
The  construction  above  adverted  to  was.  how- 
ever, certainly  much  Innovatod  upon,  if  not  en- 
tirely overthrown,  in  the  subsequent  case  of 
Shepard  v.  Ford,  10  Iowa,  502,  decided  by  two 
members  of  the  court  as  then  constituted." 

In  Cottle  V.  Cole.  20  Iowa,  481,  which  was 
an  action  by  an  assignee  of  a  judgment,  the 
court  said :  "The  course  of  decision  in  this 
state  establishes  this  rule,  viz.:  That  the  party 
holding  the  legal  title  of  a  note  or  instrument 
may  sue  on  It  though  be  be  an  agent  or  trustee, 
and  liable  to  account  to  another  for  the  proceeds 
of  the  recovery,  for  he  is  open,  in  such  case,  to 
any  defense  which  exLsts  against  the  party  bene- 
ficially interested.  Farwell  v.  Tyler,  5  Iowa, 
535 ;  Fear  v.  Jones,  6  Iowa,   169 ;  Sheldon  ▼• 
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not  appear,  by  averment  or  otherwise,  to 
have  ever  been  assigned.  The  judgment  is 
therefore  right,  under  the  principles  an- 
nounced." Monroe  v.  Fohl,  72  Cal.  568,  14 
Pac  514:  '*The  execution  and  delivery  of 
a  note  payable  to  the  order  of  plaintiff  be- 
ing admitted,  a  denial  that  plaintiff  is  the 
'holder'  of  it,  and  an  allegation  that  a  third 
party  is  such  'holder,'  without  stating  any 
facts  showing  such  to  be  the  case,  held  to 
be  conclusions,  merely,  and  not  to  raise  an 
issue."  Wheeler  v.  Barr,  7  Ind.  App.  381, 
34  N.  E.  501:  "There  was  evidence  from 
which  the  court  might  have  concluded  that 
the  money  for  which  t&e  note  was  given,  was 
not  the  property  of  Wheeler,  the  payee  of 
the  note,  but  of  his  sister.  Wl^eeler  testi- 
fied that  his 'sister  had  left    some    money 


with  him  to  be  loaned  out  at  interest,  and 
he  seemed  to  be  willing  to  concede  that  this 
was  the  identical  money,  but  claimed  that 
the  note  was  his  property,  and  that  he  was 
responsible  to  his  sister  for  the  amount  he 
had  thus  received  from  her.  We  are  in- 
formed by  appellant's  counsel,  in  their  brief, 
that  the  court  based  its  finding  for  the  ap- 
pellees largely  upon  the  ground  that  the  ap- 
pellant was  shown  not  to  be  the  real  party 
in  interest.  As  the  appellees'  brief  is  silent 
upon  this  point,  and  as  the  record  does  not 
disclose  the  grounds  of  the  finding,  we  are, 
of  course,  unable  to  know  the  real  basis  of 
the  learned  court's  conclusion.  But  as  this 
court  is  in  duty  bound  to  sustain  the  judg- 
ment of  the  trial  court  if  it  can  be  done 
upon  any  legal  hypothesis,  it  will  not  be  im- 


Mlddleton,  10  Iowa,  17.  Or,  under  the  Re- 
vision, the  party  beneflclallj  interested,  though 
he  may  not  have  the  legal  title,  may  sue  in 
'Ris  own  name.  Con^^gfaam  v.  Smith,  16  Iowa, 
471,  construing  Rev.,  i  2767."  From  this  it 
follows  that  it  would  be  no  defense  in  Iowa,  In 
an  action  on  a  note,  to  deny  the  title  of  plain- 
tiff if  he  was  the  legal  holder  of  the  note,  or  to 
deny  the  title  of  plaintiff  if  he  was  the  party 
in  interest.  In  actions  upon  notes  the  defense 
has  mainly  been  along  the  line  that  the  plain- 
tiff was  not  a  bona  fide  holder  for  value,  and 
setting  np  a  defense  against  the  alleged  owner. 

In  Pearson  v.  Cnmmings,  28  Iowa,  344,  dis- 
cussing the  Code  provision  (Iowa,  Rev.  {  2767), 
providing  that  actions  must  be  brought  by  the 
real  party  in  Interest,  the  court  said:  "Al- 
though the  note  was  not  indorsed  to  the  plain- 
tiff, yet  If  she  was  the  real  owner  thereof,  she 
might  bring  suit  thereon  in  her  own  name, — 
being  the  real  party  in  interest.  .  .  .  The 
owner  and  holder  of  a  negotiable  note,  payable 
to  order  and  not  indorsed,  may  sue  upon  it  in 
his  or  her  own  name ;  yet  such  action  must  be 
without  prejudice  to  any  defense  the  maker  may 
have  against  the  note.  But,-  of  course,  where 
there  is  a  valid  and  bona  fide  assignment  of  a 
note,  the  defense  by  the  maker  is  limited  to  such 
matters  as  existed  at  the  time  of  notice  to  the 
maker  of  the  assignment;  yet.  if  for  any  rea- 
son the  supposed  assignment  did  not  transfer  the 
ownership  of  the  note  to  the  bolder,  such  holder 
will  be  subject  to  any  defense  of  the  maker 
which  he  may  have  np  to  the  trial.** 

it  Is  not  the  object  of  this  note  to  include  all 
the  cases  where  the  plea  was  that  the  plaintiff 
was  not  the  real  party  in  interest,  unless  the 
pleading  or  discussion  related  also  to  the  fact 
of  the  denial  of  ownership. 

Where  the  equitable  owner  of  a  note  prose- 
cuted the  action  on  the  same,  it  was  held  that  a 
plea  that  plaintiff  was  not  the  real  party  In 
Interest  was  insuflScient. 

A  holder  of  a  note  transferred  by  delivery 
for  value  without  indorsement  or  written  assign- 
ment may  prosecute  an  action  thereon  in  his 
own  name,  under  Mo.  Rev.  Code  1855,  p.  1217, 
providing  that  every  action  must  be  prosecuted 
In  the  name  of  the  real  party  in  interest.  Boeka 
V.  Nuella,  28  Mo.  180. 

This  was  held  in  Willard  v.  Moles,  30  Mo. 
142,  where  the  defense  was  that  the  plaintiff 
was  not  the  legal  owner  and  holder  of  the  note, 
and  that  it  was  never  assigned  to  him. 
06  L.  R.  A. 


Answers  were  held  insufficient  which  plead- 
ed a  conclusion  of  law,  and  which  failed  to  state 
the  facts  showing  why  plaintiff  was  not  the 
holder  and  owner  or  the  real  party  In  interest. 
The  cases  do  not  agree  on  this  rule,  some  cases 
holding  that  a  defective  petition  may  be  trav- 
ersed, and  It  win  be  sufficient  In  Ohio  It  Is  a 
good  defense  to  deny  that  plaintUf  Is  the  hold- 
er and  owner  of  the  note  sued  upon. 

An  answer  In  the  form  of  a  legal  condnsloa 
denying  the  title  of  plaintiff  will  be  held  Insof- 
;iclent  as  In  Seeley  v.  Bngell,  17  Barb.  530,  . 
which  was  an  action  by  the  bearer  against  the 
maker  of  two  notes  payable  to  a  named  payee,  or 
bearer,  where  the  complaint  alleged  that  the 
plaintiff  was  the  lawful  owner  and  holder.  The 
answer  denied  that  plaintiff  was  the  lawful  own- 
er and  holder  of  the  botes,  and  denied  that  he 
was  justly  indebted  to  plaintiff  therefor,  and 
alleged  that  the  note  was  received  by  the  platai- 
tlff  when  overdue,  and  was  for  a  greater  sum 
than  was  due,  and  was  without  consideration. 
This  answer  was  held  insufficient  to  admit  evi- 
dence to  establish  that  plaintiff  was  not  the  law- 
ful owner  and  holder.  The  plea  admitted  pos- 
session by  plaintiff.  The  court  gave  no  rea- 
son for  the  ruling,  except  the  authority  of 
cases  cited,  of  which  Bentley  v.  Jones,  4  How. 
Pr.  202,  holds  that  in  a  suit  for  partition  an 
answer  denying  that  plaintiff  has  any  interest 
in  the  property  is  bad.  as  pleading  that  a  party 
to  an  action  Is  not  the  real  party  in  Interest, 
saying:  "It  is  so  for  the  reason  that  the  al- 
legation does  not  Involve  a  traversable  fSct  but 
merely  a  conclusion  of  law.'* 

And  in  an  action  by  an  Indorsee,  where  the 
answer  of  the  maker  did  not  allege  that  the  in- 
dorsement was  unauthorisced,  but  alleged  that 
the  payee  who  Indorsed  the  note  was  the  at- 
torney for  tbe  real  party  in  Interest  and  bad 
the  notes  taken  payable  to  himself  without  the 
authority  of  the  real  owner,  that  the  payee  had 
no  interest  whatever  In  the  notes,  and  that  the 
other  party,  naming  him,  was  the  owner  there- 
of, It  was  held  to  be  bad  as  falling  to  show  that 
the  plaintiff  was  not  the  real  party  In  hiter- 
est.  Wells  V.  Sutton,  85  Ind.  70.  The  court 
said :  "The  allegation  in  the  present  tense,  that 
'Shrack  is  the  owner,*  Is  at  most  only  a  state- 
ment of  a  legal  conclusion,  and  is  not  sufficient 
to  help  out  the  plea  when  tested  by  a  de- 
murrer.'* 

A  defective  petition  may  render  an  answer 
sufficient  which  denies  that  plaintiff  Is  the  hold- 
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proper  for  us  to  inquire  into  the  point  sug- 
.giested,  with  a  view  of  determining  whether 
a  proper  solution  of  the  question  should  re- 
sult in  the  ailirmance  of  the  case.  We  are, 
however,  imahle  to  come  to  the  conclusion 
that,  if  the  money  represented  by  the  note 
was  the  property  of  appellant's  sister,  the 
plaintiff  must  fail.  In  the  first  place,  the 
appellees  did  not  tender  any  issue  of  that 
kind  by  their  answers  or  cross  complaints; 
but,  even  }f  they  had  done  so,  we  do  not  see 
how  it  could  avail  them.  The  decided  cases 
clearly  establish  the  rule  that  the  makers 
of  a  note  are  estopped  to  deny  that  the 
payee  of  the  instrument  is  the  real  party  in 
interest.  .  .  .  We  are  of  the  opinion 
that  the  appellant's  motion  for  a  new  trial 
should     have    been    sustained."      Bank   of 


Shasta  v,  Boyd,  99  Cal.  604,  34  Pac.  337: 
"It  is  claimed  that  the  answer  raised  a  ma- 
terial issue  as  to  the  ownership  of  the  note, 
which  appears  to  have  been  made  to  plain- 
tiff, not  assigned  to  it.  The  allegation  that 
the  plaintifT  was  the  owner  of  a  note  thus 
made  was  unnecessary,  and  therefore  sur- 
plusage. It  tendered  no  material  issue, 
and  the  denial  of  it  was  therefore  ir- 
relevant. Johnson  v.  Conkliny  119  Ind.  109, 
21  N.  E.  462:  "But  if  we  should  consider 
the  original  answer  as  properly  in  the 
record,  and  the  exceptions  as  available,  it 
would  not  change  the  result,  for  the  answer 
is  bad.  It  seeks  to  show  that  the  payee 
of  the  note  was  not  the  real  party  in  inter- 
est at  the  time  the  note  was  executed,  and 
this   the   maker   of  a    promissory    note   is 


er  and  owner,  as  in  Moss  v.  Bartcm,  12  N.  Y. 
Week.  Di^.  n24,  which  was  an  action  by  a  hold- 
er against  the  maker  and  Indorser  of  a  note,  an 
answer  denying  so  much  of  the  complaint  as  al- 
leged that  the  plaintiff  is  now  the  holder  and 
owner,  and  denying  that  he  was  the  real  party 
In  interest,  alleging  that  J.  L.  Wallack  is  the 
real  and  sole  party  in  interest,  was  held  not 
frivolous.  The  defendants  were  the  makers  and 
indorsers.  This  ruling  was  on  the  ground  that 
the  allegation  that,  at  the  time  when  the  suit 
was  commenced  plaintiff  was  the  lawful  owner 
and  holder  of  the  note,  was  an  independent  al- 
legation. Including  the  period  intervening  be- 
tween tbe  time  when  the  note  went  into  plain- 
tiflTs  possession  and  the  commencement  of  the 
action.  During  that  time  he  might  very  well 
have  disposed  of  it,  and  transferred  his  inter- 
est to  some  other  person.  And  if  he  had,  he 
woald  not  be  in  a  condition  to  maintain  an  ac- 
tion upon  It.  Another  reason  for  this  holding 
was  that  the  plaintiff  had  tendered  an  immate- 
rial Issae,  alleging  that  he  is  the  "lawful  owner 
and  holder,**  and  the  defendants  were  held  to  be 
at  liberty  to  take  issue  npon  that  allegation. 
The  ruling  In  this  case  seems  to  turn  upon  the 
allegation  of  the  complaint  as  to  "holder  and 
owner/'  rather  than  upon  the  issue  as  to  "real 
party  In  Interest." 

This  case  was  approved  in  Hughes  v.  Wil- 
cox. 17  Misc.  82.  89  N.  Y.  Supp.  210,  but  the 
difference  In  the  pleadings  was  that  in  the  latter 
case  the  plaintiff  alleged  specifically  the  trans- 
fer and  delivery,  and  this  was  specifically  de- 
nied In  the  answer. 

In  an  action  by  an  indorsee  against  the 
maker  and  Indorser  of  a  note,  the  plaintiff  al- 
leged that  he  was  the  lawful  owner  and  holder. 
The  answer  denied  that  plaintiff  was  the  owner 
and  holder,  and  averred  that  one  Giraudy  was 
the  real  owner  and  holder  thereof  and  the  real 
party  In  interest.  It  was  held  that  the  answer 
was  not  frivolous,  under  N.  Y.  Code  Proc.  % 
111.     Tamisler  v.  Cassard.  17  Abb.  Pr.  187. 

Referring  to  this  case,  the  court.  In  White  v. 
Drake,  3  Abb.  N.  C.  138,  said :  "There  may  be 
a  question  when  ownership  in  another  is  plead- 
ed <8ee  Holsteln  v.  Rice,  15  How.  Pr.  1,  and 
note),  enough,  certainly,  to  put  the  plaintiff 
to  his  demurrer  [proof],  which  is  all  that  was 
held  bi  Tamisler  v.  Cassard,  17  Abb.  Pr.  187." 

In  an  action  by  an  indorsee  of  a  note  taken 
as  security  for  stocks  loaned,  after  the  note  had 
matared,  th«  maker  and  payee  denied  that 
*«  L.  R.  A.  35 


plaintiff  was  the  owner  of  the  note, — denied 
the  right  of  the  assignor  to  hypothecate  the 
same,  or  that  plaintiff  acquired  any  right  or 
ownership  in  the  same.  This  was  held  sufll- 
cient  under  Ohio  Rev.  Stat.  |  4993  (Code  Civ. 
Proc.  I  26),  requiring  actions  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest.  Os- 
born  V.  McClelland,  43  Ohio  St.  284,  1  N.  B. 
644.  Tbe  court  said :  "The  decisions  which 
had  prevailed  before  the  Code  in  actions  at  law, 
which  shut  out  such  defenses,  are  overruled  by 
the  mandatory  provision  that  in  all  actions  the 
suit  must  be  brought  in  the  name  of  the  real 
party  in  interest.  If  the  indorsee  is  a  bona  fide 
holder  for  value  of  a  note  acquired  before  due. 
he  is  the  real  party  in  interest,  and  this  and 
all  other  defenses  are  excluded ;  otherwise 
not." 

e.  Denial  on  information  and  heUtf. 

1.  Denial  of  indorsement  and  transfer. 

The  general  rule  Is  that  answers  by  the  mak- 
er denying  the  indorsement  or  transfer  or  de- 
livery by  the  payee  to  the  plaintiff  are  sufficient, 
as  the  defendant  is  not  estopped  from  denying 
matters  In  regard  to  which  he  is  not  a  party. 
As  the  Code  allows  the  denial  to  be  made  on  in- 
formation and  belief,  the  sufficiency  of  the  an- 
swer is  generally  held  to  be  the  same  when  the 
legal  title  is  put  in  Issae  by  such  denial,  al- 
though made  on  information  and  belief.  In  some 
cases  the  court  discusses  the  Code  provision  au- 
thorizing a  denial  to  be  nude  on  information 
and  belief,  and  holds  that  such  a  denial  is  al- 
lowed by  the  Code,  and  has  the  same  effect  as 
though  made  positively.  In  a  large  number  of 
cases  the  form  of  the  denial  on  information 
and  belief  was  not  questioned ;  but  the  dis- 
cussion related  exclusively  to  the  issues  made 
by  the  denial  and  allegations  of  the  answer, 
without  regard  to  their  being  made  on  infor- 
mation and  belief.  But  a  Kentucky  case  held 
that  a  denial  on  information  and  belief  of  facts 
relating  to  an  assignment  of  the  mortgage  and 
note,  of  which  the  defendant  had  notice,  and 
of  which  he  had  information,  was  insufficient 
and  improper.  A  denial  In  the  nature  of  a  neg- 
ative pregnant,  by  the  Indorser,  on  Information 
and  belief,  is  clearly  insufficient. 

In  the  following  cases  the  denials  In  the 
answer  were  held  sufficient. 

An  answer  of  the  maker,  stating  that,  as  to 
whether  or  not  the  other  defendant  indorsed 
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estopped  from  doing."  Blacker  v.  Dwibar, 
108  tnd.  217,  9  N.  E.  104:  "It  is  claimed 
by  appellant's  counsel  that  the  trial  court 
erred  in  sustaining  appellee's  demurrer  to 
the  foregoing  paragraph  of  answer.  Coun- 
sel concede,  as  we  understand  them,  that  the 
facts  stated  are  not  sujQScient  to  constitute 
a  good  plea  in  abatement,  but  they  insist 
that  these  facts  constitute  a  good  answer 
in  bar  of  appellee's  cause  of  action.  It  is 
true,  as  counsel  claim,  that  the  name  given 
a  paragraph  of  answer  or  its  prayer  for  re- 
lief does  not  determine  its  character  or 
sufficiency.  But  we  think  there  was  no 
available  error  in  sustaining  appellee's  de- 
murrer to  the  first  paragraph  of  answer, 
whether  it  be  regarded  as  a  plea  in  abate- 
ment or  an  answer  in  bar.  Appellee  is  the 
payee  of  the  note  in  suit,  and  in  such  case 
it  has  been  held  by  this    court    that    the 


maker  of  such  note  is  estopped  from  deny- 
ing that  the  payee  thereof  is  the  real  party 
in  interest."  Offuit  v.  Rucker,  2  Ind.  App^ 
350,  27  N.  E.  589:  'The  third  and  last 
specification  of  error  challenges  the  cor- 
rectness of  the  ruling  of  the  circuit  court  in 
sustaining  the  demurrer  to  the  fifth  para- 
graph of  the  answer.  The  gist  of  this- 
answer  is  that  the  appellee,  at  the  time  the 
check  was  drawn,  was  not  and  is  not  now. 
the  real  owner  thereof,  but  that  it  is  owned 
by  the  appellee's  husband,  as  against  whcxn 
the  appellant  has  some  sort  oi  defense  to 
the  action.  The  appellant,  being  the  drawer 
of  the  cheeky  sustains  to  it  the  same  re- 
lation a  maker  does  to  a  promissory  note. 
Such  maker  is  estopped  to  deny  that  the 
payee  of  the  instrument  was  the  real  partv 
in  interest.  .  .  .  We  are  therefore  of 
the  opinion  that  the  court  ocmimitted  no 


the  note  and  transferred  It  to  the  plaintiff*  be 
has  no  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief,  was  held  to  be  safflcient. 
Flood  V.  Reynolds,  18  How.  Pr.  112.  This  was 
an  action  by  the  indorsee  against  the  maker 
and  Indorser  of  a  note.  The  complaint  alleged 
an  Indorsement  to  the  plaintiff.  The  court  said : 
*'Thi8  was  a  material  allegation.  The  defendant 
had  a  right  to  controvert  it,  if  he  could.  Wheth- 
er true  or  not,  was  a  .matter  not  necessarily 
within  his  own  knowledge.  He  had  a  right, 
therefore,  instead  of  denying  the  truth  of  the 
allegation,  to  put  its  truth  in  issue,  by  asserting 
that  he  could  not  say  whether  it  was  true  or 
not,  because  he  had  no  knowledge  or  informati<m 
on  the  subject  from  which  he  could  form  a  be- 
lief." 

And  allegations  that  the  payee  of  the  note 
had  sold,  transferred,  and  Indorsed  it  to  plain- 
tiff, who  thereby  became  the  lawful  holder  and 
owner,  were  held,  in  an  action  by  an  indorsee 
of  a  note  against  the  maker,  not  to  be  admitted, 
where  the  answer  of  the  maker  admitted  the 
making,  delivery,  nonpayment,  and  protest,  and 
denied  on  Information  and  belief  each  and  every 
allegation  not  theretofore  admitted.  Taylor  v. 
Smith,  29  N.  Y.  S.  R.  365.  8  N.  Y.  Supp.  519. 
This  was  held  on  a  motion  to  strike  the  answer 
from  the  files  as  frivolous.  The  court  said : 
"The  allegntions  not  In  this  manner  admitted 
were  that  the  payee  In  the  note  had  sold,  trans- 
ferred, and  indorsed  It  to  the  plaintiff,  who 
thereby  became  the  lawful  owner  and  holder 
thereof.  These  allegations  were,  therefore,  in- 
cluded In  the  denial ;  and,  as  the  rule  of  plead- 
ing has  now  becc-me  settled,  that  form  of  denial 
was  authorized  by  the  Code.  Bennett  t.  Leeds 
Mfg.  Co.  110  N.  Y.  150,  17  N.  E.  669." 

A  complaint  stated  that  defendant  made  a 
note  payable  to  the  order  of  his  codefendant, 
and  that  the  payee  indorsed  and  delivered  the 
note  to  the  plaintiff.  The  answer  of  the  de- 
fendant (maker)  denied  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  that 
allegation,  and  was  verified.  This  was  held  to 
make  a  material  Issue,  and  an  order  to  strike 
the  same  from  the  files  as  sham  was  reversed. 
Caswell  V.  Bushnell,  14  Barb.  393,  7  How.  Pr. 
171.  This  was  under  N.  Y.  Code  Proc.  f  149, 
providing  that  the  defendant  may  deny  the 
plaintiff's  allegation,  or  any  knowledge  or  In- 
formation thereof  sufficient  to  form  a  belief. 
66  L.  R.  A. 


It  was  contended  that  the  defendant  most  an- 
swer as  to  his  knowledge  of  matters  which  It 
is  to  be  presumed  are  within  his  knowledge.  Tlie- 
court  said:  "This  is  to  overturn  the  privilege- 
given  him  by  the  Code,  which  is  in  the  alterna- 
tive." 

And  an  answer  stating  that  defendants  haA 
no  knowledge  or  information  as  to  whether  the 
plaintiffs  were  the  copartnership,  or  whether 
the  note  was  ever  transferred  or  delivered  to 
plaintiffs,  or  whether  the  plaintiffs  became  the 
lawful  owners  or  holders  of  said  note,  was  held 
to  put  in  issue  all  the  allegations  in  the  com- 
plaint showing  title  to  the  note  in  the  plain- 
tiffs.   Duncan  v.  Lawrence,  3  Bosw.  103.    This 
was  an  action  by  the  holder  against  the  maker 
of  a  note.    The  complaint  alleged  that  the  note 
was  payable  to  the  m%ker*s  order,  and  indorsed 
by  him,  alleging  the  indorsement,  due  transfer,, 
and  delivery  for  value,  and  that  plaintiffs,  before 
maturity,  became,  and  are  still,  the  owners  and 
holders   thereof   for    value.     The   court   saidi 
"When,  in  an  action  by  an  Indorsee  of  a  prom- 
issory note,  the  answer  puts  at  issue,  in  a  form 
prescribed  by  the  Code,  all  the  allegations  em- 
ployed in  a  complaint  to  show  the  title  and 
possession  of  the  note  to  be  in  the  plaintiffs, 
it  is  not  only  not  frivolous,  but  is  sufficient  as 
a  pleading.*'  The  court  held  that  the  allegations- 
of  the  complaint  were  put  in  issue  as  directly 
as  if  the  truth  of  each  had  been  expressly  de- 
nied. 

And  in  Brown  v.  Ryckman,  12  How.  Pr.  313^ 
a   statement  of  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  indorsement 
and  delivery  was  held  to  constitute  a  defense. 
This  was  an  action  by  the  indorsee  against  tbe- 
maker  of  a  note.     The  answer  cm  Information 
and  belief  stated  that  the  plaintiff  was  not  the- 
holder  or  owner  of  the  note,  that  B.  E.  Brown 
was  the  owner  and  party  in  interest,  that  the- 
plaintiff  took  the  note  from  Brown  with  knowl- 
edge of  failure  of  consideration,  that  the  defend- 
ant has  no  knowledge  or  Information  sufficient: 
to  form  a  belief  that  said  Brown  indorsed  or  de- 
livered the  note  to  the  plaintiff  for  any  consid- 
eration, and  that,  if  plaintiff  Is  the  owner  of  th«- 
note,  he  obtained  it  for  the  purpose  of  prose- 
cuting it,  contrary  to  the  statute.     The  court 
said    that    "a    defense    may    be   hypothetical I^r 
predicated  upon  a  fact  alleged  In  the  complaint, 
not  presumptively  within  the  knowledge  of  ttae> 
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error  in  sustaining  the  demurrer  to  the 
third  and  fifth  paragraphs  of  the  appel- 
lant's answer."  In  Tfioolay  v.  Fritsohle,  40 
Mo.  07j  it  is  also  held  that  it  is  no  defense 
for  the  maker  of  a  prcnnisory  note  to  al- 
lege that  the  payee,  who  is  the  plaintiff  in 
the  action,  is  not  the  owner  and  holder,  and 
not  the  real  party  in  interest. 

Many  other  authorities  might  he  dted 
which  are  in  harm<my  with  the  cases  just 
referred  to,  but  we  do  not  desire  to  even  go 
as  far  as  some  of  these  courts  have  gone.' 
It  is  not  necessary  in  this  case.  What  we 
declare  here  is  simply  this:  When  a  party 
executes  a  note  payable  to  a  person  named 
therein,  or  to  his  order,  and  then  fails  to 
pay  the  same  at  maturity,  and  the  payee 
files  his  petition,  reciting  the  execution  of 
the  note  by  the  maker  to  the  plaintiff,  for 


a  valuable  consideration,  and  the  &et  that 
defendant  has  defaulted,  ownership  is  pre- 
sumed  in  the  plaintiff  from  the  facts  plead- 
ed, and  it  is  not  necessary  for  him  to  form- 
ally allege  that  he  is  still  the  owner  and 
holder  of  such  note;  and  an  answer  which 
denies  that  such  plaintiff  and  payee  is  the 
owner  and  holder  of  such  note  sued  on,  and 
alleges  that  he  is  not  the  real  party  in 
interest,  states  no  defense,  and  the  plaintiff 
is  entitled  to  judgment  on  the  pleadings. 

For  the  reasons  herein  stated,  the  judg- 
ment  of  the  District  Court  is  hereby  of- 
finned,  at  the  cost  of  the  appellants. 


All  of  the  Justices  concur  except 
ford,  Ch.  J.,  who  presided  at  the  trial  be* 
low,  not  sitting.  / 


detendSLJit,  when  he  denies  any  knowledge  or  In- 
formation of  snch  a  fact  snflBclent  to  form  a  be- 
lief.** The  conrt  treated  this  answer  as  a  de- 
nial of  the  Indorsement  and  delivery. 

A  complaint  alleged  that  notes  payable 
to  Lask  and  Toll,  assignees,  or  bearer. 
were  duly  transferred  to  the  plaintiff,  and 
that  he  was  the  owner  and  holder  there- 
of. The  verified  answer  admitted  making 
the  notes,  bat  stated  that  defendant  had 
no  knowledge  or  Information  snflBclent  to  form  a 
belief  as  to  the  transfer  of  the  notes  to  the 
plaintiff,  and  as  to  his  being  the  owner  and  hold- 
er of  them ;  and  also  pleaded  Infancy.  It  was 
hel4  that  the  question  of  transfer  to,  and  own- 
ership by,  the  plaintiff  of  the  notes,  was  well 
and  solBclently  formed  by  the  answer,  under 
N.  T.  Code  Proc.  f  149,  authorizing  a  denial 
upon  Information  and  belief.  Snyder  v.  White, 
6  How.  Pr.  321.  This  was  held  to  be  "a  mode 
of  denial  where  the  party  Is  Ignorant  of  the 
fact  alleged,  and  cannot  safely  deny  the  allega- 
tion, and  Is  not  bonnd  to  admit  It,  either  In 
terms  or  by  omitting  to  answer." 

In  an  action  by  the  holder  against  the  maker 
and  prior  indorsers  of  a  note,  the  complaint  al- 
leged that  the  payee  Indorsed  the  note  and  "de- 
livered the  same  so  Indorsed."  That  thereafter 
the  defendants,  Graham  and  Reynolds  (snbse- 
quent  Indorsers),  Indorsed  the  note  and  deliv- 
ered the  same  so  Indorsed,  and  thereafter,  be- 
fore maturity,  the  note  lawfully  came  into  the 
hands  of  the  plaintiff  for  value,  and  that  the 
plaintiff  U  now  the  owner  and  holder  of  the 
name.  The  payee,  answering,  admitted  Indors- 
ing the  note,  but  denied  Indorsing  It  to  the  plain- 
tiff, and  as  to  the  fourth  paragraph  said  that 
be  had  no  knowledge  or  Information  sufBclent 
to  form  a  belief,  and  denied  the  truth  of  the 
■anae.  .  This  answer  was  held  not  frivolous. 
Western  Carolina  Bank  v.  Atkinson,  113  N.  C. 
478,  18  8.  B.  708.  The  court  said:  "In  the 
fourth  paragraph  It  formally  denies  that  the 
plaintiff  Is  the  owner  and  holder  of  the  note 
voed  on,  and  thus  properly  put  him  to  proof  of 
that  fact,  which  Is  essential  to  his  recovery. 
Trne,  that  fact  may  be  established  by  the  mere 
production  of  the  note  on  the  trial  of  the  Issue 
thus  raised  (Pugh  v.  Grant,  86  N.  C.  39)  ;  but, 
by  the  rules  of  evidence  under  the  pleadings  In 
this  action,  that  formal  act  must  be  done  be- 
fore the  defendant  is  required  to  rebut  the  pre- 
munptlon  of  ownership  which  arises  from  the 
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mere  possession  of  the  Instrument.*'  This  de- 
nial was  treated  as  putting  the  title  In  issue. 
No  question  was  made  as  to  knowledge  or  be- 
lief. 

In  an  action  by  an  Indorsee  against  the  mak- 
er and  Indorsers,  a  Joint  answer  of  the  defend- 
ants denying  any  knowledge  or  Information  suf- 
ficient to  form  a  belief  that  the  defendant  A.  H. 
Boynton  made  the  note,  or  that  the  other  defend- 
ants Indorsed  such  note  or  delivered  the  same 
to  the  plaintiff,  or  that  the  same  was  presented 
for  payment,  or  that  notice  of  nonpayment  was 
given,  or  that  they  are  Indebted  to  the  plaintiff 
on  the  note,  was  held  not  frivolous,  and  formed 
a  material  issue.  Leach  v.  Boynton,  8  Abb.  Pr. 
1.  The  court  said:  Section  149  of  the  N.  Y. 
Code  of  Procedure  provides  "that  the  answer 
must  contain  *a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controvert- 
ed by  the  defendant,  or  of  any  knowledge  or 
information  thereof  suflBclent  to  form  a  belief.* 
.  .  .  The  answer  In  this  action  Is  In  thfe  pre- 
cise words  that  the  Code  declares  the  defend- 
ant may  answer.  To  hold  that  such  an  answer 
Is  frivolous,  and  that  the  court  will  presume  the 
defendants  had  personal  knowledge  of  facts,  of 
which  they  say  on  oath  they  had  not  knowledge 
or  Information  sufficient  to  form  a  belief.  Is  go- 
ing a  step  farther  than  the  Code  furnishes  any 
warrant  for  going.'* 

And  in  an  action  by  the  Indorsee  of  a  note, 
an  answer  of  the  maker  denying  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
allegation  that  the  payee  duly  Indorsed  the 
same  to  the  plaintiff  was  held  to  be  a  form  of 
denial  allowed  by  the  very  terms  of  the  New 
York  Code,  and  put  In  issue  the  allegation  that 
the  payee  Indorsed  the  note  to  the  plaintiff. 
Hecker  v.  Mitchell,  5  Abb.  Pr.  468.  The  court 
said :  "But  the  dental  of  the  Indorsement  cre- 
ates a  material  Issue,  and  no  pleading  can  be 
called  frivolous  which  traverses  a  material  al- 
legation In  the  complaint,  or  sets  up  matter 
which.  If  true,  constitutes  a  defense  to  the  ac- 
tion. An  answer  may  be  false,  and  under  some 
circumstances  may  be  shown  on  motion  to  be 
so  palpably  false  that  the  court  will  strike  it 
out.  But  a  false  plea  and  a  frivolous  plea  are 
quite  unlike." 

So,  In  an  action  by  an  indorsee  of  a  bill  of 
exchange  against  the  maker,  an  answer  deny- 
ing any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  Indorsement  of  the  bill 
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was  iield  safficleot.  De  Santes  ▼.  Searle,  11 
How.  Pr.  477. 

Aod  where  an  answer  of  the  maker  denied 
any  knowledge  or  Information  sufficient  to  form 
a  belief  as  to  whether  the  note  was  ever  trans- 
ferred or  indorsed  to  plaintiff,  as  alleged  In  said 
complaint,  or  otherwise,  It  was  held  that  the 
answer  made  a  material  issue,  and  could  not  be 
stricken  oat  as  sham.  Roby  y.  Hallock,  55  How. 
Pr.  412. 

And  an  answer  denying  Imowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegation  of  the  indorsement  and  owner- 
ship was  held  to  be  a  specific  denial,  and  could 
not  be  stricken  out  as  sham.  Robert  Gere 
Bank  y.  Inman,  51  Hun,  97,  6  N.  T.  Supp.  457, 
Affirmed  in  115  N.  Y.  650,  21  N.  B.  1118.  The 
court  said:  **The  note  was  payable  to  the  or- 
der of  the  Onondaga  Iron  Ca  It  Is  averred  In 
the  complaint  that  before  the  note  became  due 
the  psyee,  for  ^lue,  indorsed,  transferred,  and 
delivered  it  to  uie  plaintiff,  which  became  and 
remains  the  owner  thereof.  The  plaintiff  could 
not  recover  upon  this  note  without  proving  this 
allegation.  Edw.  Bills,  3d  ed.  {  070;  Abbott, 
Trial  Ev.  403.  The  denial  of  this  allegation 
raises  a  material  issue,  and  the  denial  cannot 
be  stricken  out  as  sham.  The  result  of  the  cases 
is,  that  an  affirmative  answer  or  defense  which 
raises  a  material  issue  may  be  stricken  out  as 
sham,  but  a  general  or  specific  denial  which 
raises  a  material  issue  cannot  be  stricken  out  as 
sham  if  pleaded  in  a  form  permitted  by  the 
Code." 

In  an  action  by  an  indorsee  against  the  mak- 
er of  a  note,  the  complaint  alleged  that  before 
maturity  the  Indorsee,  for  value  received,  sold. 
Indorsed,  and  transferred  said  note  to  plain- 
tiff, and  that  plaintiff  had  been  and  still  is  the 
owner  and  holder  of  said  note.  A  general  de- 
nial on  information  and  belief  was  held  suffi- 
cient to  put  in  issue  the  transfer  and  plaln- 
tlff*s  ownership  of  the  note.  Nunnemacker  v. 
Johnson,  38  Minn.  390,  38  N.  W.  861. 

A  complaint  on  a  note  alleged  that  before 
maturity  the  payee,  for  value  received,  sold, 
transferred,  and  delivered  said  note  to  plain- 
tiff, who  is  now  the  owner  and  holder.  The 
answer  admitted  the  execution  of  the  note,  but 
denied  any  knowledge  or  information  sufficient 
to  form  a  beUef  as  to  whether  the  payee  sold, 
transferred,  or  delivered  said  note  to  the  plain- 
tiff, or  as  to  whether  plaintiff  is  now  the  owner 
and  holder  thereof.  It  was  held  that  the  an- 
swer was  sufficient  on  motion  for  a  Judgment  on 
the  pleadings.  Hughes  v.  Wilcox,  17  Misc.  32. 
39  N.  Y.  tiupp.  210.  The  court  said:  "The 
complaint  tenders  the  issue  that  the  plaintiff 
took  the  transfer  and  delivery  of  this  note  from 
the  payee,  before  maturity,  for  a  valuable  con- 
sideration, and,  therefore,  is  now  the  owner 
and  holder  of  the  note.  If  an  unnecessary  issue 
has  been  tendered  to  defoidants,  it  is  tendered 
by  the  plaintiff's  complaint,  and,  having  been 
thus  tendered,  the  defendants  have  the  right 
to  controvert  it." 

In  RIchter  v.  McMurray,  15  Abb.  Pr.  346, 
which  was  an  action  by  the  indorsee  or  hold- 
er against  the  makers,  the  complaint  alleged 
that  there  was  due  to  the  plaintiff  from  defend- 
ants the  amount  (naming  it)  on  the  written 
instrument,  of  which  the  following  is  a  copy 
(setting  out  the  note  in  full).  The  answer  of 
the  makers  was  that  the  defendants  had  not 
any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  or  falsity  of  the  allega- 
tions of  the  complaint  in  this  action,  or  either 
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of  them  of  any  such  allegation.  It  was  held 
that  the  answer  created  an  issue  at  least  as  to 
the  indorsement  by  the  payee,  and  that  the  pos- 
session of  the  note  at  the  trial  would  not,  under 
the  answer,  be  sufficient  to  enable  the  plaintiff 
to  recover.  The  complaint  did  not  allege  that 
plaintiff  was  Indorsee,  although  the  note  set 
forth  with  the  complaint  showed  that  tt  was  in- 
dorsed. 

And  an  answer  by  the  maker  of  a  note  deny- 
ing, on  information  and  belief,  the  Indorsement 
and  transfer,  was  held  sufficient  to  tender  a 
general  issue  as  to  the  material  allegation  of  the 
complaint,  under  N.  T.  Code  Civ.  Proc.  f  50O, 
providing  that  the  answer  must  contain  a  gen- 
eral or  specific  denial  of  each  and  every  allega- 
tion of  the  complaint,  or  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  and 
It  could  not  be  stricken  out  as  frivolous.  Byrne 
V.  Hegeman,  24  App.  Diy.  152,  48  N.  T.  Supp. 
788. 

A  complaint  on  a  note  payable  at  a  bank  to 
the  order  of  Searls  stated  that  it  was  after- 
wards Indorsed  by  defendant,  Searls,  and  de- 
livered to  plaintiffs,  and  that  the  plaintiffs  are 
the  holders  and  owners  of  such  note.  The 
maker  alleged  that  Searls  did  not  deliver  said 
note  to  the  plalutlffs,  but  to  the  bank ;  and  that 
he  had  no  knowledge  or  information  snfflclent 
to  form  a  belief  as  to  whether  or  not  plaintiffs 
arc  the  owners  and  holders  of  said  note,  and 
denied  the  allegation  in  that  behalf.  It  was 
held  that  ownership  and  possession  were  pot  In 
issue  by  the  answer.  Metropolitan  Bank  v.  liord. 
4  Duer,  630.  This  ruling  was  under  N.  Y. 
Code  Proc.  §  111,  providing  that  an  action  must 
be  brought  in  the  name  of  the  real  party  in  In- 
terest. But  the  discussion  was  chiefly  directed 
to  the  issue  raised  as  to  delivery.  No  discus- 
sion was  had  as  to  denial  on  Information  and 
belief.  The  court  said :  "It  is  not  directly  al- 
leged that  Searls  delivered  it  to  the  plaintiffs. 
If  the  complaint  can  be  construed  as  meaning 
that,  then  that  allegation  is  dented :  and  the 
answer  also  avers  that,  on  the  contrary,  it  was 
delivered  by  him  to  the  Suffolk  Bank.  If  it 
does  not  mean  that,  then  there  is  no  averment 
that  it  was  delivered  to  the  plaintiffs  by  any- 
one shown  to  have  the  right  to  deliver  it,  un- 
less it  be  the  further  allegation  that  the  plain- 
tiffs are  the  owners  and  holders  of  such  note. 
But  this  is  put  in  Issue  by  the  answer.  The 
answer  denies  it  in  a  manner  allowed  by  the 
Code.  The  allegations  made  to  show  that  the 
title  to  the  note  is  in  the  plaintiffs  are  contro- 
verted by  the  answer." 

But  in  McCIure  v.  Bigstaff.  18  Ky.  L.  Bep. 
601,  37  S.  W.  294,  38  S.  W.  431,  which  was  an 
action  on  notes  and  for  a  v«idor*8  lien,  by  an 
assignee  against  the  administrator  and  heirs 
of  the  maker  of  the  notes,  an  answer  of  one  of 
the  heirs  denying  information  or  belief  as  to 
whether  the  payees  assigned  the  notes  sued  on 
and  filed  with  the  petition,  was  held  to  present 
no  defense.  The  court  said  :  "  'But  when  the 
record,  as  made  up  at  the  time  of  the  prepara- 
tion, furnishes  the  necessary  Information,  or 
when  the  fact  is  necessarily  within  his  personal 
knowledge,*  this  plea  has  been  treated  as  a 
sham,  and  Judgment  rendered  as  if  no  answer- 
had  been  filed.  In  this  case  the  notes  were  a 
part  of  the  record,  with  all  the  assignments  In- 
dorsed upon  them  at  the  time  of  the  preparation 
of  the  answer,  and  we  are  therefore  of  opiolou 
that  this  paragraph  presented  no  defense." 

Denials  in  the  nature  of  a  negative  pregnant 
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are  held  Insufficient,  and  this  is  so  whether  made 
poaltiyely  or  on  information  and  hellef. 

So,  where  the  answer  of  the  maker  denied 
knowledge  or  information  sufflcient  to  form  a 
belief  as  to  whether  the  payee  "for  value"  in- 
dorsed and  transferred  said  note  to  said  plain- 
tiff, as  alleged  in  said  complaint,  (>r  otherwise, 
and  therefore  denied  the  same,  it  was  held  that 
the  plaintiff  was  entitled  to  Judgment  because 
the  answer  was  frivolous.  Queen  City  Bank  v. 
Hodson,  8  App.  Div.  27,  40  N.  Y.  Supp.  1018. 
The  vice  In  this  denial  was  that  it  did  not  deny 
the  iudoi-sement  and  transfer,  but  that  they 
were  made  for  value,  which  was  an  immaterial 
averment.  It  was  said  that  where  the  defend- 
ant has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  a  material  allegation  set 
forth  in  the  complaint,  a  qualified  denial  setting 
forth  such  lack  of  Imowledge  or  information  Is 
permissible. 

The  above  case  was  distinguished  from  the 
case  of  Byrne  v.  Hegeman,  24  App.  Div.  152,  48 
N.  Y.  Snpp.  788,  tupra,  the  court  in  the  latter 
rase  saying  that  the  former  case  "was  an  action 
on  a  promissory  note  against  the  maker,  the 
payee,  and  the  alleged  indorser.  It  was  therein 
held  that  the  answer  .of  the  maker,  as  construed 
by  the  court,  was  not  a  denial  of  the  indorse- 
ment and  transfer  of  the  note,  but  merely  a  de- 
nial that  such  indorsement  and  transfer  were 
for  value,  which  was  held  to  be  an  Immaterial 
averment.  So  it  will  be  seen  that  the  ques- 
tion there  presented  was  entirely  different  from 
the  one  here  under  review,  which  is  whether  an 
answer  denying  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  material  alle- 
gaticms  can  be  overruled  as  frivolous." 

And  in  an  action  against  an  indorser,  the 
answer  admitted  that  he  Indorsed  a  note  simi- 
lar to  the  one  sued  on,  and  then  denied  all 
knowledge  or  information  sufflcient  to  form  a 
belief  that  he  indorsed  the  same  to  the  plkln tiffs, 
or  that  the  plaintiffs  were  the  owners  or  hold- 
ers- thereof,  "as  stated  in  the  complaint  in  this 
action."  Thi^  was  held  to  be  an  admission  of 
the  Indorsement  of  the  note  on  which  the  suit 
was  brought.  Williams  v.  Richmond,  0  How. 
l»r.  522.  This  case  does  not  show  whether  or 
not  the  note  was  indorsed  in  blank,  or  specially, 
or  whether  or  not  the  action  was  against  the 
next  indorser,  or  by  the  holder  against  an  in- 
dorser. The  court  does  not  discuss  the  matter 
of  denial  <m  information  and  belief. 

An  answer  of  the  maker  denied,  upon  infor- 
mation and  belief,  that  the  plaintiff  (an  In- 
dorsee) was  the  holder  of  said  note  "for  value," 
and  ^leged  that  the  payee  was  still  the  owner 
thereof.  It  was  held  that  this  part  of  the  an- 
swer should  be  stricken  out  as  sham  on  the 
affldnvits.  Brassington  v.  Rohrs,  3  Misc.  258, 
22  N.  Y.  Bupp.  761.  The  court  nald :  "The 
dental  that  the  plaintiff  was  the  'holder 
of  the  note  for  value'  does  not  deny  that 
the  plaintiff  was  the  holder  and  owner  of 
the  note,  and,  therefore,  does  not  put  in 
issue  any  material  allegation  of  the  com- 
plaint. The  affirmative  allegation  that  Nylin  is 
still  the  owner  of  the  note  is  conclusively  dis- 
proved by  Nylin's  affidavit,  to  which  the  defend- 
ant Rohrs  made  no  reply." 

And  in  an  action  by  the  holder,  an  answer  de- 
nying that  defendants  indorsed,  delivered,  or 
transforred  the  notes  to  plaintiffs,  but  which 
did  not  deny  that  they  indorsed  the  notes  or  aa- 
sali  plaintiff's  possession,  was  held  to  be  friv- 
olous. .'Kamlah  v.  Salter,  1  HIK.  558.  This  note 
was  payable  to  the  order  of  the  maker,  and  was 
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Indorsed  by  him.  The  answer  denied  any  knowl- 
edge or  information  as  to  whether  plaintiffs  are 
the  lawful  owners  or  holders  of  said  notes.  The 
court  said :  "They  do  not  deny  that  they  in- 
dorsed the  note,  nor  do  they  set  up  any  matter 
assailing  the  plaintiffs*  possession  of  it.  When 
a  note  is  payable  to  the  order  of  the  maker,  and 
indorsed  by  him.  In  legal  effect  it  is  indorsed 
to  any  person  who  may  bold  it,  and  the  denial 
of  the  mere  act  of  indorsement  or  delivery  to 
the  holder  is  not  the  denial  of  a  material  aver- 
ment. It  may  be  assumed  that  the  thing  thus 
denied  is  not  literally  true,  and  yet  the  defend- 
ants would  be  liable.*' 

2.  Denial  tJiat  plaintiff  is  the  holder  and  owner. 

Answers  denying  on  information  and  belief 
that  plaintiff  Is  the  owner  and  holder  are  held 
Insufficient,  no  denials,  and  frivolous;  and  the 
discussion  of  these  cases  relates  to  the  substance 
of  the  denials,  which  is  a  conclusion  of  law, 
and  no  diacussion  appears  in  regard  to  denials 
on  information  and  belief,  except  in  an  Ohio 
case. 

So.  an  answer  alleging  that  the  note  was  an 
accommodation  note,  that  the  defendants  had  no 
personal  knowledge  that  the  plaintiffs  were  the 
holders  of  said  note,  and  that  the  defendants 
were  not  Indebted  to  the  plaintiffs,  was  held  to 
be  no  denial  of  the  facts  upon  which  the  com- 
plaint was  founded,  and  that  the  Indebtedness 
followed  as  a  conclusion  of  law.  This  was  an 
action  by  the  holder  against  the  maker  and  In- 
dorser.    Beers  v.  Squire,  1  Code  Rep.  84. 

So,  in  an  action  by  Indorsees  against  the  in- 
dorser, the  answer  pleaded,  on  information  and 
belief,  that  the  plaintiffs  were  not  the  lawful 
owners  of  said  note,  and  that  the  defendant  was 
not  indebted  to  them  thereupon  in  any  sum 
whatever.  This  was  held  to  be  no  denial  of  any 
averment,  as  neither  of  the  facts  so  controverted 
was  alleged  in  the  complaint.  Conselyea  v. 
Swift,  103  N.  Y.  604,  0  N.  B.  489.  Reversing  30 
Hun,  656.  The  court  said :  '*It  put  in  Issue  no 
part  of  the  plaintiffs*  case.  The  whole  burden 
of  proof  lay  upon  the  defendant,  and  without 
evidence  the  plaintiffs  were  entitled  to  a  ver- 
dict." The  point  on  pleading  seems  to  have  been 
as  to  which  party  had  the  right  to  open  and 
close  the  evidence.  This  case  reversed  Dykman. 
.T.,  In  the  supreme  court,  who  held,  as  shown  by 
the  printed  record,  that  "the  answer  put  In  Issue 
the  ownership  and  possession  of  the  note,  and  so 
called  on  the  plaintiffs  to  make  that  proof." 

Answers  denying  any  information  or  belief 
that  the  plaintiff  was  the  owner  and  holder  of 
the  note,  sued  op,  where  Uie  complaint  alleged 
that  the  payee  sold,  transferred,  and  delivered 
the  note  to  tlie  plaintiff,  who  Is  now  the  lawful 
owner  and  holder,  were  held  Insufficient.  Gil- 
bert V.  Covell,  16  How.  Pr.  34.  The  court  said  : 
"The  answers  are  clearly  insufficient  They 
neither  of  them  deny  any  material  fact  stated 
In  the  complaint.  The  facts  stated  In  the  com- 
plaint show  a  good  cause  of  action,  not  one  of 
which  Is  denied  by  either  answer,  and  therefore, 
on  these  demurrers,  must  be  all  taken  as  true. 
Neither  does  either  answer  set  up  new  matter 
by  way  of  defense  or  otherwise.  They  both 
consist  only  of  denials  of  conclusions  of  law. 
The  answers  are  clearly  frivolous." 

In  Brown  v.  Ryckman,  12  How.  Pr.  313. 
which  was  an  action  by  an  Indorsee  of  the  payee 
against  the  maker,  an  allegation  on  information 
and  belief  that  plaintiff  was  not  the  owner  or 
holder  of  the  note  sued  upon,  was  held  to  create 
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no  issue.  This  ruling  was  on  the  ground  that 
the  allegation  did  not  deny  the  property  in  and 
posses^iion  of  the  note  by  the  plaintiff,  and  yet 
did  allege  the  note  to  belong  to  another.  The 
court  said  that,  *'if  these  allegations  were  good 
as  a  denial,  they  would  be  bad  for  duplicity.'* 

And  an  answer  was  held  frlToIous  where  it 
alleged,  upon  information  and  belief,  that  the 
plaintiff  was  not  the  bona  fide  bolder  of  said 
note,  that  he  receiyed  the  same  with  knowledge 
of  plaintiff's  set-off,  and  that  he  was  not  the 
real  party  in  Interest,  but  prosecuted  the  same 
for  the  benefit  of  a  defendant  (the  Indorser), 
naming  him.  Plant  v.  Schuyler,  7  Robt.  271. 
This  answer  did  not  deny  the  making  of  the 
note,  or  Its  Indorsement  and  delivery  to  plain- 
tiff. The  court  said :  "The  answer  does  not 
deny  the  tftcts  constituting  ownership  in  the 
plaintiff.  The  conclusions  only  of  the  defendant 
are  pleaded;  this  is  bad  pleading." 

But  in  Stoutenburg  v.  Lybrand,  13  Ohio  St 
228,  the  petition  alleged  that  the  note  was  as- 
signed by  the  payee  to  John  Harper,  who  after- 
wards indorsed  'the  same  in  blank,  and  that 
after  the  indorsement  J.  C.  Bvans,  then  being 
the  owner  and  holder  of  said  note,  assigned  and 
indorsed  the  same  to  plaintiff.  The  answer  of 
the  maker  alleged  that  "he  is  informed  and  be- 
Ileyes  that  the  said  John  Harper  .  .  .  nev- 
er was  the  owner  of  the  note  therein  described," 
and  that  he  verily  believes  the  said  plaintiff  was 
not  at  the  commencement  of  the  suit,  and  is 
not  at  the  present  time,  the  owner  of  the  note, 
alleging  that  the  said  J.  C.  Bvans  was  the  hold- 
er of  the  note  when  the  same  became  due,  and 
has  since  demanded  payment.  It  was  claimed 
that  this  allegation  upon  information  and  be- 
lief was  not  a  statement  of  facts  as  required  by 
the  Code.  The  court  said :  "Now,  though  in 
this  case,  by  giving  a  strict  construction  to  the 
language  used,  it  might  be  said  that  the  party 
attempts  to  set  up  the  facts  of  his  information 
and  belief  as  a  defense,  yet  it  is  quite  apparent, 
without  much  liberality  of  construction,  that  it 
is  not  his  belief,  but  the  facts  believed  to  exist, 
upon  which  he  relies  for  his  defense.  Any  plead- 
ing under  the  Code,  taken  in  connection  with  its 
proper  verification,  amounts  to  nothing  more 
than  a  statement,  under  oath,  of  what  the 
party  pleading  believes  to  be  true.  As  a  gen- 
eral rule,  the  proper  mode  is  to  state  the  facts 
directly  and  positively  InT  the  body  of  the  plead- 
ing, and  let  the  verification  show  that  this  state- 
ment is  made  as  matter  of  belief  only.  But 
violations  of  this  rule  which  do  not  affect  the 
substance  of  the  cause  of  action,  or  the  grounds 
of  defense,  cannot  be  reached  by  demurrer.  Un- 
der the  llSth  section  of  the  Code,  the  plain- 
tiff below  might,  perhaps,  upon  motion,  have 
had  the  words,  *he  is  informed  and  believes' 
stricken  out  from  the  answer,  as  redundant.  If 
he  thought  himself  prejudiced  by  this  insertion, 
this  was  his  proper  remedy.' 


»» 


II.  Actions  by  immediate  parties, 
^        a.  Denial  of  ownership. 

It  seems  that  it  is  no  defense  to  deny  that 
plaintiff  is  the  holder  and  owner  of  a  note  pay- 
able to  him.  The  maker  Is  estopped  from  deny- 
ing the  ownership  of  plaintiff,  but  this  rule  is 
not  always  stated  as  the  ground  of  the  decisions. 
Some  put  it  on  the  ground  that  such  a  defense 
is  a  statement  of  a  conclusion  of  law.  others  on 
the  ground  that,  having  the  legal  title,  this  is 
sufllcient.  The  fact  that  plaintiff  has  indorsed 
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the  note  will  not  usually  affect  his  right  ta 
maintain  the  action  where  he  is  in  posaessloii 
of  the  note ;  but  such  a  defense  was  held  good 
in  a  Kansas  case  where  the  petition  showed  thmt 
he  had  indorsed  the  note  to  another  party.  A 
denial  that  the  plaintiff  Is  the  owner  and  hold- 
er was  held  to  be  a  good  defense  in  Ohio. 

And  an  answer  was  held  to  be  a  statement  of 
conclusions  of  law,  and  insnfliclent,  where  the 
maker  denied  that  the  plaintiff  was  the  **hold- 
er'*  of  the  same,  and  alleged  that  a  bank  wms 
the  holder,  without  averring  any  facts  showins 
such  to  be  the  case.  Monroe  y.  Fohl,  72  Cal. 
568,  14  Pac.  514. 

Aiid  answers  were  held  frlvoloaa  which  de- 
nied that  plaintiff  was  the  lawful  holder  and 
owner  of  the  instrument  sued  on,  in  actions  by 
the  payee  of  a  note.  Felch  v.  Beaudry,  40  Cal. 
439 ;  Frost  v.  Hartford,  40  Cal.  165. 

And  in  an  action  by  an  indorsee  against  an 
indorser,  a  denial  that  plaintiff  had  any  inter- 
est in  the  note,  and  that  he  was  the  true 
owner  and  holder  thereof,  was  held  Insnfflcient, 
as  it  was  a  denial  of  a  conclusion  of  law,  and  not 
amounting  to  a  defense,  and  it  did  not  show  that 
plaintiff  had  transferred  the  note,  or  parted 
with  the  possession  of  it  after  it  was  transferred 
and  delivered  to  him.  Holden  v.  KIrby,  21  Wis. 
149. 

In  an  action  by  a  payee  against  the  maker, 
the  answer  was  that  plaintiff  was  not  the  real 
owner,  and  that  the  notes  were  given  for  a  debt 
not  due  him,  but  to  one  Busenmeyer.  It  was 
held  that  there  was  no  question  about  the  right 
of  plaintiff  to  maintain  the  action  in  his  own 
name.  Nlqolay  v.  Frltschle,  40  Mo.  67.  The 
court  said  the  possession  and  legal  title  gave 
such  an  interest  as  allowed  him  to  sue. 

So,  in  an  action  by  the  payee  against  the 
obligor,  where  the  complaint  alleged  that  the 
plaintiff  was  the  owner  of  the  note,  an  answer 
denying  generally  and  specifically  each  and 
every  allegation  contained  in  plaintiff's  com- 
plaint was  held  to  be  sham  and  irrelevant.  Bank 
of  Shasta  v.  Boyd,  99  Cal.  604,  34  Pac.  337. 
This  was  on  the  ground  that  the  allegation  that 
the  plaintiff  was  the  owner  of  the  note  was  un- 
necessary, and  surplusage,  and  tendered  no  ma* 
terlal  issue.  • 

And  in  an  action  by  the  payee  of  a  note  pay- 
able to  the  superintendent  of  the  Decatur  Agri- 
cultural Works,  the  answer  was  that  the  note 
was  not  the  property  of  the  plaintiff,  but  of  the 
agricultural  works.  This  answer  was  stricken 
out  on  motion.  Durfee  v.  Morris,  49  Mo.  53. 
The  court  said':  "This  is  no  contest  abont  the 
title  of  the  note ;  no  assignment  or  transfer  is 
pretended,  but  it  is  still  held  by  the  payee,  and 
the  defendant  will  be  fully  protected  by  payhig 
it  to  the  one  to  whom  he  gave  it.  Whether  It 
was  properly  taken  In  the  payee's  name  is  a 
question  between  him  and  his  corporation,  and 
In  no  way  affects  the  defendant." 

In  an  action  on  a  note  by  the  payee  against 
the  maker,  the  answer  corresponded  with  the 
general  Issue.  It  was  held  that  the  naked  fact 
of  the  plaintiff  not  being  the  real  owner  of  the 
note  would  not  be  a  defense  either  in  bar  or 
abatement.  Thompson  y.  Cartwright,  1  Tex.- 
87,  66  Am.  Dec.  95.  In  this  case  the  court 
said  :  "There  Is  no  doubt,  where  the  payee  of  a 
note  haR  disposed  of  his  interest  in  It  without 
a  transfer,  and  still  holds  possession,  that  a 
ca^e  might  occur  in  which  the  maker  ought  to 
be  allowed  to  prove  the  fact,  for  the  purpose  of 
letting  in  any  defense  arising  between  himself 
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4ind  the  person  having  the  beneflcUl  interest  in 
the  note;  and,  under  our  system  of  Jurlspru- 
•^lence,  defenses  of  that  character  could  be  made 
«Tailable  in  an  action  like  the  one  under  con- 
sideration,— ^not,  however,  by  a  plea  in  abate- 
ment, but  by  setting  up  such  matter  of  defense 
specially  in  the  answer.  The  mere  naked  fact 
^f  the  plaintiff  not  being  the  real  owner  of  the 
note  would  not  be  matter  of  defense,  either  in 
tMT  or  in  abatement  It  not  unfrequently  hap- 
pens In  the  course  of  business  that  a  suit  at 
law  ia  brought  by  the  legal  holder,  when  the 
Interest  Is  In  another,  and  this  practice  is  not 
repugnant  to  the  rules  of  law.  In  equity,  how- 
ever, the  real  party  in  Interest  must  sue." 

The  defense  that  plaintiff  was  not  the  legal 
liolder  of  drafts  payable  to  him,  but  Indorsed  by 
lilm,  was  held  Insufficient.  Best  ▼.  Nokomis 
Nat.  Bank,  76  III.  608.  This  defense  was  made 
under  a  plea  of  non  (UBumpsit.  The  court  said 
-that  the  payee  might  strike  out  the  indorse- 
ments or  not,  as  he  pleased.  This  case  fol- 
lowed Brinkley  ▼.  Going,  Breese  (111.)  288; 
Parks  y.  Brown,  16  111.  464 ;  Kyle  v.  Thompson, 
3   111.  432,  holding  the  same  doctrine. 

The  payee  obtaining  possession  of  an  indorsed 
vote  was  held  to  be  prima  facie  the  legal  owner, 
«nd  entitled  to  recover.  The  defendant  pleaded 
the  general  IssuCi  and  the  trial  court  refused 
to  allow  him  to  plead  a  special  plea  denying 
^tiat  the  plaintiff  had  the  legal  title.  On  appeal 
the  court  said  that  plaintiff's  right  of  re- 
covery was  not  affected  in  the  absence 
•of  a  plea  denying  ownership,  and  that  the 
refusal  of  the  plea  was  discretionary.  Anniston 
Pipe  Works  v.  Mary  Pratt  Furnace  Co.  94  Ala. 
<606,  10  So.  259. 

And  an  indorsement  by  the  payee  in  blank  was 
lield  not  to  affect  his  right  to  sue  upon  a  note 
-Co  his  order  while  it  remained  in  his  hands. 
Kerrick  v.  Stevens,  68  Mich.  297,  26  N.  W. 
190. 

In  Atkinson  y.  Weidner,  79  Mich.  676,  44  N. 
W.  1042,  the  court  said  that  the  payee  of  a 
note  had  the  right  to  sue  on  the  same  although 
he  had  indorsed  it  in  blank,  where  it  still  re- 
mained In  his  hands,  notwithstanding  the  fact 
that  he  had  agreed  to  apply  the  proceeds  upon  a 
<xrlaln  Judgment  The  court  said:  "If  it  be 
true  that  the  legal  title  to  the  note  was,  by  the 
written  arrangement,  in  Booss  ft  Co.,  as  claimed 
by  defendants,  at  the  time  suit  was  brought, 
-still  they  had  the  right  to  allow  him  to  col- 
lect It  by  suit  In  his  own  name,  and  it  is  evi- 
■dent  they  assented  to  his  doing  so.**  The  de- 
fense In  this  action  was  that  the  note  was  as- 
-slgned  by  plaintiff  to  Booss  ft  Co. 

But  In  Hutchison  v.  Myers,  52  Kan.  290,  34 
Pac.  742,  where  the  payee  of  a  negotiable  note 
aecared  by  mortgage  brought  an  action  alleging 
that  he  was  the  owner  and  holder  thereof,  and 
aaked  for  a  foreclosure,  and  his  petition  showed 
that  he  had  Indorsed  the  note  to  another,  but 
•did  not  allege  that  it  had  been  transferred  back 
to  him,  a  general  denial  was  held  to  put  in  Is- 
sue the  possession  and  ownership  of  the  note. 
This  Indorsement  was  not  only  permitted  to  re- 
main upon  the  note,  but  It  was  carefully  copied 
and  made  a  part  of  the  petition.  The  indorse- 
ment was  sufficient  to  transfer  the  title  to  the 
indorsee,  and  the  plaintiff  was  held  to  have 
thereby  made  a  prima  fade  showing  that  he 
was  not  the  owner  of  the  note. 

In  Boggs  y.  Wann,  68  Fed.  681,  where  a  payee 
lield  a  note  signed  as  executrix,  and  brought 
«n  action  against  her,  and  also  against  the  ad- 
ministrator de  f>onU  non,  the  executrix  admitted 
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all  the  averments  of  the  petition  except  the 
allegation  that  the  notes  were  given  for  a  good 
and  valuable  consideration,  and  that  Boggs  was 
the  lawful  owner  of  the  same.  The  court  said : 
"It  is  doubtful  whether  the  denial  that  the 
notes  were  given  for  a  good  and  valuable  con- 
sideration Is  equivalent  to  an  allegation  that  the 
notes  were  wholly  without  consideration, 
though,  probably,  it  ought  to  be  so  construed 
However  this  may  be,  the  denial  that  Boggs 
Is  the  lawful  owner  of  the  note  is  a  good  de- 
fense under  the  Code  of  Ohio,  and  for  that  rea- 
son the  demurrer  to  the  first  defense  of  the  an- 
swer must  be  overruled.'*  The  form  of  the  de< 
nial   was  not  set  forth. 

The  provision  of  the  Code  Is  not  cited,  but 
Ohio  Rev.  Stat  1854.  |  92.  nrovldss  that  thf 
answer  shall  contam  a  general  or  specific  de- 
nial of  each  material  allegation  of  the  petition 
controverted  by  the  defendant.  This  is  simi- 
lar to  the  Code  provision  In  other  states. 

In  an  action  by  an  indorsee  against  the  in- 
dorser,  the  plea  was  non  OMumpsit.  It  was 
held  that  the  defendant's  indorsement,  not  be- 
ing denied  under  oath,  was  to  be  taken  as  ad- 
mitted, and  It  was  not  competent  for  him  to 
deny  the  validity  of  his  own  title  at  the  time 
he  negotiated  the  bill.  Gardner  v.  Bank  of 
Tennessee,  I  Swan,  420. 

And  In  an  action  by  the  payee  of  a  note,  on  a 
demurrer  to  the  complaint,  the  court  said  that 
the  ownership  of  notes  sued  on  could  not  be 
put  in  issue  without  a  plea  denying  ownership, 
verified  by  affidavit  under  Ala.  Code,  {  2770, 
providing  that  every  written  instrument  must 
be  re<reived  without  proof  of  execution,  and  ev- 
ery assignment  in  suits  by  the  assignee  must 
be  deemed  genuine  unless  denied  under  oath. 
Paige  y.  Broadfoot  100  Ala.  610,  18  So.  426. 

b.  Denial  of  transfer  or  deHivery, 

In  an  action  by  the  payees,  an  answer  deny- 
ing a  delivery  to  the  said  plaintiffs  of  the  note 
described  in  the  complaint  aud  alleging  that 
the  note  was  delivered  to  one  W.  J.  Butler,  was 
held  immaterial  and  irrelevant.  Hayward  v. 
Grant  13  Minn.  165,  97  Am.  Dec.  228,  Gil.  154. 
The  court  said :  "The  note  being  negotiable, 
the  law  presumes  a  consideration  for  it,  and. 
In  the  absence  of  anything  to  the  contrary, 
that  it  passed  from  the  payees  to  the  maker. 
Hayward,  Cartledge,  &  Honore,  therefore,  be- 
ing the  payees  of  the  note,  and  the  consideration 
prima  facie  moving  from  them,  are  the  owners 
of  the  note,  and  the  delivery  to  Butler,  who, 
so  far  as  the  answer  shows,  is  an  entire  stranger 
both  to  the  note  and  the  consideration,  is  a 
mere  delivery  in  fact  the  legal  effect  of  which 
under  these  circumstances  is  a  delivery  to  the 
payees.  .  .  .  That  portion  of  the  answer, 
therefore,  denying  the  delivery  of  the  note  to 
the  plaintiffs  is  either  sham  or  irrelevant  and 
the  remaining  portions  of  It  are  immaterial  and 
irrelevant  The  answer  does  not  properly  put 
in  issue  any  material  allegation  of  the  com- 
plaint and  was  properly  stricken  out." 

c.  Denial  thai  plaintiff  ie  the  ovmer  or  real 
party  in  interest. 

The  general  rule  Is  that  the  maker  of  a  note 
is  estopped  from  denying  that  the  payee  is  the 
owner  or  real  party  in  Interest,  and  an  answer 
to  this  effect  states  no  defense.  This  was  held 
In  Bbkby  v.  Babton.  The  defendant  should 
plead  the  facts  showing  why  the  plaintiff  is  not 
the  owner  or  real  party  In  interest,  as  well  as 
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allege  who  Is  the  real  party  in  interest.  A  num- 
ber of  cases,  without  referring  to  the  question 
of  estoppel,  hold  such  an  answer  lnsu(ficient  on 
the  ground  that  it  Is  a  conclusion  of  law.  A 
defense  showing  that  plaintiff  has  parted  with 
his  title  was  held  good.  In  Kentucky  the  ef- 
fect of  a  defense  thai  plaintiff  is  not  the  owner 
and  bolder  will  be  to  require  that  the  party  in 
Interest  shall  be  made  a  party  plaintiff  or  de- 
fendant In  a  California  case  the  commercial- 
law  rule,  requiring  the  defendant  to  plead  an 
equity  against  the  alleged  real  party  in  Interest, 
was  adopted. 

So,  the  maker  of  a  check  was  held  estopped 
to  deny  that  the  plaintiff  was  the  real  party  in 
Interest.  Offutt  v.  Kucker.  2  Ind.  App.  350, 
27  N.  B.  589.  In  this  case  the  annwer  to  an 
action  on  a  bank  check  stated  that  at  the  time 
the  check  was  drawn  the  payee  was  not,  and  is 
not  now,  the  real  owner,  but  that  It  was  owned 
by  plaintiff's  husband,  against  whom  the  de- 
fendant has  some  sort  of  defense. 

So,  an  answer  alleging  that  the  note  did 
not  belong  to  the  plaintiff,  but  was  being  prose- 
cuted for  the  benefit  of  his  wife,  and  was  prose- 
cuted by  the  plaintiff  to  deprive  the  defendant 
of  his  defense,  was  held  insufficient.  Blacker 
y.  Dunbar,  108  Ind.  217,  0  N.  B.  104.  This 
was  on  the  ground  that  the  maker  of  the  note 
was  estopped  from  denying  that  the  payee  was 
the  real  party  hi  interest. 

And  the  same  was  held  In  Johnson  v.  Conk- 
lln,  119  Ind.  109,  21  N.  B.  462.  The  court 
said :  "It  seeks  to  show  that  the  payee  of  the 
note  was  not  the  real  party  in  Interest  at  the 
time  the  note  was  executed,  and  this  the  maker 
of  a  promissory  note  Is  estopped  from  doing." 

And  the  same  was  said  to  be  the  rule  In 
Wheeler  ▼.  Barr,  7  Ind.  App.  381,  34  N.  B.  591. 

In  Vanstrum  ▼.  IJlJengren,  37  Minn.  191,  33 
N.  W.  555,  which  was  an  action  by  the  payee 
against  the  acceptor,  It  was  held  to  be  no  de- 
fense that  the  bill  was  given  to  the  payee  for 
the  purpose  of  collection,  and  the  plaintiff  was 
not  the  party  In  Interest  The  court  said :  "By 
the  drawing  of  the  bills  in  favor  of  the  plaintiff, 
and  delivering  the  same  to  him,  and  by  the  ac- 
ceptance by  the  drawee,  the  plaintiff  acquired 
the  legal  title  to  the  bills  and  acceptances.  More 
than  this,  by  his  acceptance  the  defendant  obli- 
gated himself  directly  to  the  plaintiff  to  make 
payment  to  him,  and  upon  that  obligation  this 
action  is  brought  Therefore  the  action  was 
malnlainable  by  the  plaintiff  notwithstanding 
the  fact  sought  to  be  shown.'* 

This  case  was  approved  in  Rosemond  v.  Gra- 
ham, 54  Minn.  323,  40  Am.  St  Rep.  336,  56  N. 
W.  38. 

And  an  answer  denying  the  allegation  of  the 
complaint,  "that  plaintiff  is  the  owner  and  hold- 
er," In  an  action  by  the  payee,  was  held  to  be  a 
conclusion  of  law,  and  to  have  raised  no  ma- 
terial issue.  The  answer  further  averred 
that  one  R.  S.  Corning  was,  at  the  com- 
mencement of  the  action,  and  still  is,  the 
owner  of  the  note,  and  that  the  action 
is  not  prosecuted  by  the  real  party  in  in- 
terest but  that  plaintiff  holds  said  note 
as  agent  of  Corning.  The  answer  was  strick- 
en from  the  files  as  sham.  Wedderspoon 
▼.  Rogers,  32  Cal.  569.  In  this  case  the  aver- 
ment that  the  plaintiff  was  the  owner  of  the 
note  was  held  to  be,  not  the  averment  of  an  is- 
suable fact,  but  the  averment  of  a  conclusion  of 
law. 

And  an  answer  was  held  to  be  a  denial  of  a  le- 
gal conclusion,  and  frivolous,  which  denied  that 
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the  plaintiffs  were  the  owners  and  holders  of 
the  draft  sued  upon.  WItherspoon  v.  Van 
Dolar,  15  How.  Pr.  266.  This  was  an  action 
upon  a  bill  of  exchange  by  the  payees  against 
the  acceptor.  The  court  said  :  "The  answer  is 
clear  1>  frivolous  so  far  as  relates  to  the  de- 
nial that  the  plaintiffs  are  the  owners  and  hold- 
ers of  the  draft.  This  has  been  so  held  in 
numerous  declsiMis.  It  is  considered  in  such  de- 
cisions a  bimple  denial  of  a  legal  conrlasion. 
.  .  .  But  if  the  matters  stated  In  both  an- 
swers were  properly  stated  In  one,  showing,  as 
the  defendant  claims,  that  the  payees  are  mere 
agents  of  Meachum.  for  the  collection  of  the 
bill,  and  have  no  beneficial-  interest  therein,  and 
that  the  draft  was  drawn  and  accepted  before 
the  fraud  bet  up  in  the  answer  was  ttscovered 
by  the  defendant,  and  that  the  suit  is  prosecuted 
for  the  sole  benefit  of  Meachum,  It  wotald  doubt- 
less be  a  defense." 

A  complaint  by  the  payee  In  an  action  to  fore- 
close a  mortgage  alleged  that  plaintiff  was  the 
"owner  and  holder"  of  the  notes  and  m<^gage. 
An  Intervener  filed  a  general  denial.  It  was 
held  that  the  answer  did  not,  by  force  of  the 
general  denial,  raise  an  issue  as  to  the  plaintiff 
being  the  real  party  In  interest.  Holbrook  v. 
Sims,  39  Minn.  122,  39  N.  W.  74,  140.  This 
was  on  the  ground  that  the  statement  In  the 
complaint  as  to  "owner  and  holder"  was  a  legal 
conclusi(m,  and  a  general  denial  did  not  put  the 
same  in  Issue. 

And  in  an  action  on  a  note  and  mortgage  by 
the  mortgagees  against  a  junior  mortgagee  for 
conversion  of  property,  the  answer  admitted 
the  execution  ajid  delivery  of  the  note  and  mort- 
gage. It  was  held  that  the  legal  presumption 
was  that  the  ownership  continued  and  remained 
In  the  party  to  whom  it  was  delivered,  and  that 
mere  denial  of  ownership,  or  that  plaintiffs 
were  the  real  parties  in  interest,  could  not  avail 
the  defendants,  where  the  answer  stated  no  facta 
showing  a  want  of  interest  in  plaintiffs.  Bank 
of  Stockham  v.  Alter,  61  Neb.  359,  85  N.  W. 
300.  The  court  said:  "The  execution  of  the 
note  and  mortgage  being  admitted,  a  mere  de- 
nial that  the  plaintiffs  are  the  owners  or  the 
real  parties  In  Interest  cannot  avail  the  de- 
fendants." 

Answers  In  the  nature  of  a  negative  pregnant 
are  held  Insufficient 

So,  the  defense  that  plaintiff  was  not  the 
real  party  in  interest  was  not  well  pleaded 
where  the  answer  simply  denied  that  the  plain- 
tiff held  against  defendant  any  such  notes  as 
were  set  out  in  the  petition.  Allen  v.  Newberry. 
8  Iowa,  65.  This  was  an  action  on  a  note  by 
the  payee  against  the  maker.  It  was  shown 
that  before  answering,  the  plaintiff  had  assigned 
his  Interest  In  the  notes,  without  indorsing  the 
same,  to  another  party,  who  had  power  to  pros- 
ecute an  action  in  the  name  of  plaintiff,  and 
perfect  his  judgment  lien.  The  court  said: 
"Giving  the  language  used  a  fair  and  natural 
construction,  and  giving  to  the  plaintiff  the  ben- 
efit of  any  ambiguity.  It  means  only  that  it  la 
denied  that  plaintiff  holds  such  notes  as  are  de- 
scribed,— the  design  being  to  put  stress  upon  the 
description  used,  rather  than  upon  the  thought 
that  the  notes  sued  on  were  held  by,  and  had  be- 
come the  property  of,  another.  It  If  ftt  all.  pre- 
sents the  issue  In  a  negative  form,  when  it 
should  have  been  made  by  an  affirmation  that 
the  notes  were  the  property  of  another,  naming 
him,  and  that  such  other  person  was  the  retl 
party  In  interest* 
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But  a  defense  that  plaintiff  has  not  the  pos- 
lon  of  the  notes  sued  upon,  but  haS  sold  and 
fieliyered  them  to  a  party,  naming;  him,  has  been 
held  to  be  good. 

So.  in  Wilson  y.  Clark,  11  Ind.  385,  an  an- 
swer stated  that  the  payee  had  sold  and  deliv- 
ered, without  indorsement,  the  notes  to  a  party, 
oamini;  him,  and  tliat  such  notes  were  the  prop- 
erty of,  and  in  the  possession  of,  such  assignee ; 
tliat  h«  was  the  only  person  who  had  any  inter- 
est or  title  to  said  notes;  that  the  plain- 
tiff was  not  the  owner,  and  had  not  the 
notes  In  his  possession,  and  that  the  as- 
signee did  not  authorise  the  action  to  be  com- 
menced. This  was  held  to  be  a  good  answer 
under  the  Indiana  statutes,  requiring  suit  to  be 
brought  tai  the  name  of  the  real  party  in  inter- 
est. 

In  Alabama,  when  a  note  is  payable  at  a  bank 
the  legal-title  holder  is  the  real  party  in  inter- 


So,  In  an  action  on  a  note  made  by  defendant 
payable  to  himself  and  indorsed  by  him  to 
plaintiff,  the  defendant  pleaded  that  the  plain- 
tiff did  not  have  the  legal  title  to  the  note  sued 
on  at  the  time  of  the  commencement  of  the  ac- 
tion, and  further  pleaded  that  the  plaintiffs 
were  not  the  owners  of  the  note;  that  it  was 
indorsed  in  blank  by  them,  and  after  the  in- 
dorsement was  the  property  of  Rich  and  Blder- 
man.  It  was  held  that,  the  note  being  payable 
at  a  bank,  the  legal  title,  and  not  the  benettdal 
Interest,  controls,  and  the  fact  that  the  holder 
of  the  legal  title  was  not  entitled  to  the  pro- 
ceeds was  no  defense  to  an  action  on  the  note, 
under  Ala.  Code,  g  2694,  requiring  an  action  to 
be  brought  by  the  holder  of  the  legal  title 
where  the  note  is  payable  at  a  bank.  The 
conrt  further  held  that  when  an  indorsed  prom- 
issory note  gets  back  into  the  hands  of  the 
payee,  the  law  converts  his  possession  into 
prima  facie  legal  title,  upon  which  suit  may 
be  prosecuted,  whoNy  regardless  of  the  condi- 
tion of  the  paper  as  to  its  indorsement.  Ber- 
ney  v.  Steiner  Bros.  108  Ala.  Ill,  54  Am.  St. 
Rep.  144,  19  So.  806. 

In  some  states  a  defense,  denying  the  indorse- 
ment, must  be  verified. 

As,  In  Price  v.  Lavender,  38  Ala.  389.  which 
was  an  action  by  the  payee  against  a  blank  in- 
dorser,  claiming  that  it  was  indorsed  by  him  to 
plaintiff,  it  was  held  that,  in  the  absence  of  a 
verified  plea  denying  the  indorsement,  no  proof 
of  the  same  was  required,  under  Ala.  Code,  i 
2270,  dispensing  with  proof  of  the  execution  of 
the  ind<wsement  in  the  absence  of  a  verified 
plea.  Section  2129  provides  that  every  action 
founded  upon  a  note  or  contract  for  the  pay- 
ment of  money  must  be  prosecuted  in  the  name 
of  the  party  really  interested,  whether  he  has 
the  legal  title  or  not,  subject  to  any  defense 
which  the  obligor  may  have  against  the  payee, 
obligee,  or  creditors,  previous  to  notice  of  the 
assignment ;  but  this  clause  does  not  apply  to 
bills  of  exchange,  or  instruments  payable  in 
bank.  In  all  other  cases  the  suit  must  be  in- 
stituted in  the  namo  of  the  person  having  the 
legal  title.  The  rule  of  practice  in  1853  pro- 
vides that  when  an  action  is  brought  by  an  in- 
dorsee or  transferee,  under  §  2129,  the  plain- 
tiff shall  not  be  required  to  prove  his  interest, 
unless  the  same  Is  put  In  issue  by  a  plea  verified 
by  alBdavit.  It  was  held  that  this  was  an  ac- 
tion* under  S  2129,  and  could  only  be  brought  in 
the  name  of  the  party  really  Interested ;  but  It 
was  also  an  action  by  an  Indorsee  and  within 
the  rule  of  practice,  and  he  was  not  required  to 
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prove  his  interest  unless  the  same  was  put  in 
issue  by  a  verified  plea. 

So,  in  an  action  by  three  payees  of  a  note  as 
Joint  plaintiffs,  the  defense  that  one  of  the 
plaintiffs  nad  sold  his  interest,  and  that  he  waa 
not  the  party  really  interested,  was  Insufllclent^ 
without  a  verified  plea  denying  his  interest  or 
ownership.  Hanna  v.  Ingram,  93  Ala.  482,  9 
So.  621.  The  court  further  held  that,  as  the 
note  was  payable  to  a  bank,  the  action  must  be 
Instituted  In  the  name  of  the  person  having  the 
legal  title,  under  Ala.  Code,  |  2594  (2129), 
supra. 

In  Kentucky  it  seems  that  a  defense  that 
plaintiff  is  not  the  owner,  and  is  not  the  real 
party  in  interest,  will  not  defeat  the  action, 
where  it  is  brought  by  either  party ;  but  thfr 
other  party  should  lie  made  a  defendant. 

In  Carpenter  v.  Miles,  17  B.  Mon.  598,  the- 
plaintiff,  in  answering  interrogatories,  said  that 
she  had  no  interest  in  the  note,  and  that  she 
had,  by  her  agent,  sold  the  same  to  Wilson  be 
fore  suit  This  was  a  sale  by  delivery  only, 
and  the  answer  to  the  interrogatories  was  an  ad- 
mission by  plaintiff  that  she  was  not  the  owner 
of  the  note.  Ky.  Civ.  Code,  I  80,  provided  that 
every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest.  The  court  said : 
"A  defect  of  parties,  apparent  upon  the  face  of 
the  petition,  is  cause  for  demurrer,  and,  when 
not  thus  apparent,  is  an  objection  to  be  taken 
in  answer.  Civ.  Code,  I  123.  An  answer  pre> 
senting  such  objection  may  be  regarded  as  a 
dilatory  plea ;  not,  however,  resulting,  even 
when  sustained  by  proof,  in  a  dismissal  or  abate- 
ment of  the  action,  but  furnishing  a  ground  for 
an  order  of  court  requiring  the  additional  par- 
ties to  be  made,  on  pain  of  dismissal  without 
prejudice.*'  The  trial  court  was  reversed  on 
the  ground  that,  while  the  Code  required,  per- 
emptcH*iIy,  an  action  to  be  brought  by  the  real 
party  In  Interest,  the  burden  of  proof  was  on  de- 
fendant, and,  if  he  had  established  his  defense, 
the  court  should  have  required  the  necessary 
party  to  be  made. 

In  an  action  by  a  purchaser  against  the  payee, 
who  had  indorsed  the  note,  alleging  that  they 
had  prosecuted  the  maker  to  insolvency,  and 
that  the  defendant  had  assigned  the  note  to  the 
plaintiff,  an  answer  denying  that  the  plaintiff 
was  the  holder  and  owner  of  the  note  sued  on, 
and  alleging  that  It  had  been  assigned  by  the 
plaintiff  for  the  benefit  of  his  creditors,  was 
held  not  to  constitute  a  bar  to  the  action ;  nor 
was  it  suiBclent  as  a  ground  of  abatement,  but 
was  sufficient  to  allow  defendant  to  prove  the 
same,  and  a  nonsuit  without  proof  by  the  de- 
fendant was  reversed.  Vanbuskirk  v.  Levy,  3 
Met.  (Ky.)  133.  The  court  said :  "In  the  case 
of  Carpenter  v.  Miles.  17  B.  Mon.  602,  this 
court,  in  determining  the  effect  to  be  given  to 
a  defense  substantially  similar  in  all  respects, 
held  that  an  answer  presenting  such  objection 
may  be  regarded  as  a  dilatory  plea ;  not,  how- 
ever, resulting,  even  when  sustained  by  proof, 
in  a  dismissal  or  abatement  of  the  action,  but 
furnishing  a  ground  for  an  order  of  court,  re- 
quiring the  additional  parties  to  be  made,  on 
pain  of  dlsmissaf  without  prejudice." 

In  ISlmon  v.  Wlldt,  84  Ky.  157,  an  action  was 
brought  by  the  payee  of  notes,  against  the 
maker.  The  defense  was  that  plaintiff  was  not 
the  owner.  The  notes  had  been  assigned  by 
plaintiff,  and  one  was  assigned  back  by  the  as- 
signee, 'j'he  assignee  was  made  a  party,  and 
'disclaimed  any  Intprest  In  them.  It  was  held 
that,  as  the  plaintiff  was  the  beneficial  owner,. 
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and  tbe  anignee  was  tbe  mere  legal  titlefaolder 
without  Interest,  the  plaintiff  could  maintain 
the  action. 

Put  in  Temple  y.  Murray,  6  How.  Pr.  829, 
ia  an  action  by  the  payee  of  a  note  the  plaintiff 
mlieged  that  "he  Is  now  the  lawful  owner  and 
^holder  of  said  note.'*  The  defendants  In  their 
answer  allege  "that  they  have  not  sufficient 
icnowledge  or  Information  to  form  a  belief  as  to 
whether  the  said  plaintiff  is  now  the  lawful 
owner  and  holder  of  said  promissory  note,  men- 
tioned in  said  complaint;  therefore,  cannot  ad- 
mit or  deny  the  same."  It  was  held  that  this 
•answer  put  in  Issue  the  ownership  of  the  note. 
The  court  said :  "This  branch  of  the  answer  is 
a  sabstantial  compliance  with  the  1st  subdivl- 
sion  of  I  149  of  the  Code,  and  in  its  legal  effect 
is  a  denial  that  tbe  plaintiff  was  the  lawful  own- 
er or  holder  of  the  note  mentioned  In  the  com- 
plaint. ...  By  the  provisions  of  the  Code, 
■every  action  must  now  be  prosecuted  In  the 
name  of  the  real  party  In  Interest,  except  In  cer- 
tain specific  cases,  of  which  this  action  is  not 
-one  (Code,  {  111).  When  that  question  Is 
raised  by  the  answer,  as  I  conceive  it  to  be  in 
this  case.  It  is  incumbent  on  the  plaintiff  to 
ahow,  prima  facie  at  least,  that  he  is  the  party 
In  interest,  or  owner  of  the  demand  or  note  on 
which  the  action  Is  founded.  The  note  declared 
upon  in  this  action  is  made  payable  at  the  Ot- 
sego County  Bank  to  the  order  of  the  plaintiff. 
In  the  ordinary  form  of  a  note  to  be  discounted 
at  said  bank.  The  defendants  may  have  good 
reasons  for  believing  that  the  note  in  fact  is  the 
property  of  the  bank,  and  not  the  property  of 
the  plaintiff,  and  therefore  may  properly  raise 
that  issue  by  the  answer.'*  This  decision  does 
not  appear  to  have  been  appealed  or  subse* 
quently  cited,  and  it  Is  questionable,  under  other 
tiecisions  in  New  York  construing  the  qnes- 
tfon  of  "holder  and  owner,"  to  be  a  con- 
clusion oC  law,  whether  such  an  answer 
would  be-  sufficient  in  an  action  by  the 
payee.  There  might  be  some  elements  In 
this  case  which  are  not  disclosed  in  the  opin- 
ion, as  the  court  refers  to  the  fact  that  there  is 
some  reason  to  believe  that  the  note  was  the 
property  of  the  bank  at  which  it  was  payable. 

In  Colt  V.  Davis,  60  Hun,  366,  3  N.  Y.  Sapp. 
354,  an  action  was  brought  by  the  payee  against 
the  maker  of  a  note,  n'he  answer  denied,  on 
Information  and  belief,  that  the  plaintiff  was 
the  owner  and  holder,  and  alleged  that  the  note 
was  the  property  of  the  husband  of  the  plain- 
tiff. It  was  held  that  the  answer  could  not  be 
stricken  out  aa  sham.  This  answer  was  veri- 
fied. The  court  said:  "Thompson  v.  Brie  R. 
Co.  45  N.  Y.  468,  holds  that  a  denial  of  part  of 
the  material  allegations  In  a  complaint  cannot 
be  stricken  out  as  sham,  Just  as  Wayland  v.  Ty- 
sen.  In  the  same  volume  (p.  281),  had 
held  that  such  a  denial  of  all  the  allega- 
tions in  the  complaint  could  not  be  strlck- 
-en  out  as  bham.  In  Hays  v.  Southgate, 
10  Hun,  511,  it  was  held  that  a  defendant 
miglit  show  that  the  plaintiff  was  not, 
and  some  other  person  was,  .the  owner  of  the 
note  in  suit."  The  Colt  Case  does  not  appear 
to  have  been  subsequently  cited,  and  neither  the 
answer  nor  the  opinion  refers  to  "party  In  In- 
terest ;"  but  the  case  follows  Hays  v.  Southgate, 
10  Hun,  511,  where  the  answer  denied  that 
plaintiff  was  the  holder  or  owner  or  real  party 
in  Interest.  The  effect  of  the  Colt  Case,  there- 
fore. Is  to  construe  the  denial  of  "holder  or 
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owner*'  as  synonymous  with  "real  party  in  in- 
terest.'*   • 

In  California  it  was  held  that  an  answer,  to 
be  sufficient,  should  state  some  equitable  de- 
fense against  the  alleged  owner,  thus  following 
the  rnle  of  commercial  law. 

So,  In  an  action  on  a  note,  where  the  answer 
alleged  that  the  title  of  the  note  was  vested  in 
one  Cicero  Price,  it  was  held  that  the  objectioa 
that  the  plaintiff  was  not  the  party  In  interest, 
was  without  foundation,  as  tbe  note  was  pay- 
able to  hiuL  and  he  was  prima  fade  the  owner. 
Price  V.  Dunlap,  5  Cal.  483.  This  w«a  on  the 
ground  that  the  defendant  did  not  allow  any 
equity  against  the  alleged  owner. 

d.  Denial  on  information  and  belief, 

1.  Of  indorsement, 

A  denial  on  Information  and  belief,  by  an  In- 
dorser.  of  his  indorsement,  was  held  frivolous 
for  failure  to  state  why  he  had  no  knowledge  as 
to  his  own  indorsement. 

This  was  held  in  Fales  v.  Hicks,  12  How.  Pr. 
153,  which  was  an  action  on  a  note  against  the 
payee  and  prior  indorsers.  The  plaintiff  al- 
leged that  the  payees  Indorsed  the  same,  and 
that  It  was  thereupon,  for  value  received  by  the 
Indorsee,  transferred  to  the  plaintiff,  who  is  now 
the  bona  fide  owner  and  holder  thereof.  The 
last  Indorser  alleged  that  he  had  no  knowledge 
or  Information  thereof  sufficient  to  form  a  be- 
lief that  he  had  ever  indorsed  the  note  men- 
tioned in  the  complaint,  or  that  the  same  had 
ever  been  transferred  to  the  plaintiff.  The 
court  said:  "The  defendant,  who  has  an- 
swered, being  the  last  indorser,  is  presumptive- 
ly the  party  who  transferred  the  note  to  the 
holder.  *  He  ought  either  to  admit  or  deny  the 
transfer,  or  show  how  It  happens  that  he  has 
no  knowledge  or  Information  on  the  subject" 

2.  That  plaintiff  ie  the  holder  and  owner. 

The  general  rule  Is  that  a  denial  that  plain- 
tiff is  the  owner  or  holder,  in  actions  by  imme- 
diate parties,  is  Insufficient  This  is  held  on 
the  ground  that  It  Is  sham,  or  frivolous,  or  a 
conclusion  of  law.  The  caqes  do  not  seem  to 
place  their  decision  on  the  ground  of  estoppel, 
although  such  answers  are  clearly  bad  on  that 
ground ;  and  the  question  of  the  snfllclency  of 
these  answers  does  not  appear  to  have  been  af- 
fected by  reason  of  the  denials  being  on  Informa- 
tion and  belief.  Bat  answers  showing  that 
plaintiff  had  sold  and  delivered  the  note  to  an- 
other party,  naming  him,  were  held  sufficient 

In  an  action  against  acceptors,  by  a  surviving 
drawer,  an  answer  denying  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
whether  plaintiff  was  the  lamrful  owner  or  hold- 
er of  the  bill  was  held  Insufficient  Freeman  v. 
Curran,  1  Minn.  160,  Oil.  144.  This  was  oo 
the  ground  that,  as  the  defendant  did  not  take 
Issue  on  the  material  facts  stated  In  the  com- 
plaint, which  showed  .that  plaintiff  was  the 
holder  and  owner,  the  Issue  was  immaterial. 

And  a  verified  answer  by  the  maker,  that  the 
defendant  had  no  knowledge  sufficient  to  form  a 
belief  whether  the  plaintiff  is  the  lawful  owner 
and  holder  of  the  two  promissory  notes  set  forth  ~ 
In  the  complaint  was  stricken  out  as  sham  and 
frivolous.  The  defendant  further  pleaded  that 
at  the  time  of  making  the  notes  the  plaintiff 
agreed  to  renew  them.  Fleury  v.  Roger,  9  How. 
Pr.  215. 

And  the  same  was  held  where  the  defendant 
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alleged  that,  as  to  the  avermentB  in  the  com- 
plaint that  plaintiff  is  the  owner  and  holder 
thereof,  and  that  defendant  is  Indebted  to  him  in 
the  som  of  $350,  the  defendant  had  no  knowl- 
edge or  information  BuflUclent  to  form  a  belief, 
•and  can  neither  admit  nor  deny  the  same. 
Plammer  ▼.  Kline,  9  How.  Pr.  216. 

And  the  same  rnllng  was  made  where  the  de< 
f endant  alleged  that  he  had  been  informed  that 
the  plaintiff  had  passed  away  the  note,  and  was 
not  the  lawful  owner  and  holder.  Flenry  y. 
Brown,  9  How.  Pr.  217. 

In  an  action  by  the  payee  against  the  maker, 
-an  answer  denying,  nxN>n  information  and  belief, 
<hat  the  plaintiff  was  still  the  holder  of  the  note 
sued  upon,  was  held  frivolous,  and  entitled  a 
Judgment  for  plaintiff  on  motion.  Marine  Bank 
T.  Fellows,  1  Month.  Law  BnM.  18. 

In  Higgins  y.  Freeman,  2  Duer,  650,  a  com- 
plaint against  the  sunriyor  of  a  firm  alleged  that 
the  firm  made  the  note  payable  to.  their  own  or- 
•der,  and  Indorsed  and  delivered  it  to  the  plain- 
tiffs, and  that  "plaintiffs  are  now  the  lawful 
liolders  and  owners  of  said  note."  The  answer 
•denied  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  plaintiffs  are  the 
•owners  of  the  note.  The  court  said :  "If  this 
were  the  whole  answer,  it  would  be  clearly  friv- 
•olons,  as  the  uncontroyerted  allegations  show 
possession  and  property  in  the  plaintiffs.  If 
Phlnaas  Freeman  had  been  sued  al(Hie,  and  this 
liad  been  the  whole  answer,  the  plaintiffs  would 
t>e  entitled  to  Judgment  on  it  as  friyolous." 

And  an  answer  wss  held  frlyolous,  where  the 
complaint  stated  that  the  bill  of  exchnnge  was 
made  payable  to  the  plaintiff,  and  was  deliy- 
•ered  to  him,  and  the  answer  stated  that  the  de- 
fendant had  not  any  knowledge  or  information 
sufficient  to  form  a  belief  whether  the  plaintiff 
Is  now  the  lawful  owner  and  holder  of  the  same. 
De  Santes  y.  Searle,  11  How.  Pr.  477.  The 
•court  said :  "There  is  no  such  allegation  in  the 
•complaint  as  the  defendant  attempts  to  put  in 
Issoe  by  this  part  of  the  answer.  .  .  .  The 
facts  alleged  are  the  making  of  the  bill  and  the 
•dellyery  to  the  plaintiff,  to  whose  order  it  was 
payable.  On  either  of  these  allegations  the  de- 
fendant, by  a  denial,  could  take  issue.  If  he 
•cannot  do  so,  he  has  no  dsfense  to  make  by  way 
•of  denial.  If  the  plaintiff,  since  he  received  the 
bill,  has  passed  It  away  to  another  person,  that 
fact  should  be  set  up  affirmatlyely  In  the  an- 
swer, and  In  that  way  an  Issue  would  arise  on 
the  pleadings." 

But  an  answer  alleging  that  prior  to  the  com- 
mencenkent  of  this  action  plaintiff  had  sold  and 
•dellyered  said  notes  to  one  John  Doe,  and  that 
he,  at  the  commencement  of  this  action,  was  the 
lawful  holder  and  owner  of  said  notes,  was  held 
not  frlyolous.  Smith  y.  Mead,  14  Abb.  Pr.  262. 
'This  was  an  action  by  an  indorsee  upon  two  notes 
made  by  defendants  payable  to  their  own  order, 
And  by  them  indorsed  and  delivered  to  the 
plaintiff.  The  answer  denied,  on  information 
and  belief,  that  the  plaintiff  was  the  lawful  and 
bona  flde  holder  and  owner  of  the  notes,  and 
that  he  has  any  Interest  in  either  of  them.  The 
-court  said:  "It  has  been  repeatedly  held  in 
this  court  that  an  answer  simply  denying  that 
the  plaintiff  is  the  lawful  owner  and  holder  of 
a  note  on  which  the  action  is  brought,  is  bad. 
8neh  an  answer  at  the  present  day  is  considered 
frlyolous.  The  present  answer,  however,  goes 
farther,  and  avers  that  the  plaintiff,  prior  to  the 
commencement  of  this  action,  for  a  good  consid- 
eration, sold  and  delivered  the  notes  to  a  third 
person,  who  Is  named,  aifd  that  he  was,  at  the 
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commencement  of  the  action,  the  lawful  owner 
and  holder  of  the  notes.  We  cannot  say  this 
answer  to  be  frivolous.  If  the  defendants 
should  prove  this  on  the  trial,  it  would  prevent 
a  recovery  by  the  plaintiff,  unless  he  showed 
that  the  title  to  the  note  had  again  been  vested 
In  him.  There  Is  ground  for  supposing  the  de- 
fense a  very  doubtful  one,  but,  if  not  true,  the 
remedy  Is  by  a  motion  to  strike  out  the  answer 
as  false,  on  the  plalntUTs  affidavit." 

III.  Bummai-y. 

The  difficulty  of  determining  what  should  be 
a  sufficient  ansiicer  doiying  ownership  of  plain- 
tiff. In  an  action  on  a  negotiable  Instrument, 
arises  from  the  fact  that  the  courta  and  plead- 
ings In  some  of  the  cases  use  the  term  "holder 
and  owner"  without  regard  to  whether  they  mean 
to  apply  it  to  the  owner  of  the  legal  title  or 
the  owner  of  the  equitable  title.  Another  dif- 
ficulty arises  from  the  fact  that  in  some  oases 
the  courts  do  not  assert  any  rule,  do  not  recog- 
nise the  rule  at  commercial  law,  and  do  not  no- 
tice the  effect  of  the  statutory  provision  requir- 
ing an  action  to  be  brought  by  the  real  party  in 
interest.  Under  the  commercial-law  rule  a  de- 
fense that  the  plaintiff  was  not  the  equitable 
owner  of  the  note  sued  upon  was  held  insuffi- 
cient, where  it  did  not  set  up  a  defense  agi^Inst 
the  alleged  owner.  This  rule  is  applied  In 
states  not  having  a  statutory  provision  requir- 
ing the  action  to  be  brought  by  the  real  party 
In  interest,  and  was  the  rule  In  New  Tork  until 
the  adoption  of  the  Code  requiring  an  action  to 
be  brought  in  the  name  of  Ihe  real  party  in  In- 
terest. Under  this  statutory  provision  Califor- 
nia seems  to  be  the  only  state  that  has  held 
squarely  that  this  commercial-law  rule  is  to  be 
followed.  Florida  has  followed  the  commercial- 
law  rule.  In  Kentucky,  Alabama,  and  Minne- 
sota it  seems  that  the  decisions  are  both  ways. 
In  Georgia  the  statute  has  adopted  the  commer- 
cial-law rule.  In  New  York  the  question  seems 
to  be  in  doubt,  and  not  to  have  been  worked 
out.  Some  dioia  indicate  that  the  common-law 
rule  applied,  while  the  decisions  Indicate  that 
It  Is  only  necessary  to  plead  that  plaintiff  is  not 
the  real  party  In  Interest,  and  showing  who  is 
the  real  owner.  Answers  denying  plaintiff's 
equitable  title,  and  showing  that  another  party 
Is  the  real  party  in  interest,  should  state  the 
facts  which  establish  that  plaintiff  is  not  the 
owner.  Answers  denying  the  •  legal  title  of 
plaintiff  are  held  sufficient  to  put  him  upon 
proof  of  the  same,  such  as  pleas  of  the  general 
issue,  where  such  pleas  are  allowed ;  general  de- 
nial ;  denial  of  each  and  every  allegation  not  ad- 
mitted ;  denial  of  Indorsement ;  denial  of  trans- 
fer. These  are  generally  held  sufficient  to  put 
in  issue  the  legal  title,  and  »uch  pleadings  are 
controlled  by  the  same  rule,  although  denied  on 
information  and  belief,  where  such  a  denial  is 
allowed  by  the  Code.  A  denial  that  plaintiff  Is 
the  "holder  or  owner"  is  generally  held  bad 
pleading  on  the  ground  that  It  is  a  conclusion 
of  law.  In  actions  by  Immediate  parties  the  de- 
fendant is  generally  held  estopped  from  repu- 
diating his  transaction,  and  from  denying  the 
ownership  or  legal  or  equitable  title  of  plaintiff, 
and  this  same  rule  applies  when  the  denial  is  on 
information  and  belief;  but  he  may  plead  and 
state  facts  showing  that  there  has  bc^en  no  deliv- 
ery, or  that  the  plaintiff  has  parted  with  his 
interest,  and  showing  that  another  party  is  tha 
real  party  in  interest 

Attention  Is  called  to  the  Bngllih  bills  of 
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change  act  of  1882,  art.  141  (Benjamin's 
Chalmers.  Bills,  2d  ed.  p.  148),  proTldlng:  "The 
de  facto  holder  oX  a  hill  is  entitled  to  maintain 
an  action  thereon,  unless  it  is  shown  that  he 
holds  the  hill  adversely  to  the  true  owner ;"  and 
to  the  negotiable  instrument  law  of  New  Turk, 
which  has  been  adopted  In  many  of  our  states, 


and  which  is  as  follows :  8ec.  90.  "The  hold- 
er of  a  negotiable  instrument  may  sue  thereon 
in  his  owe  name ;  and  payment  to  him  in  doe 
course  discharges  the  instrument.'*  These  sec- 
tions may  affect  the  rule  of  pleading  in  regard 
to  actions  by  the  real  party  in  interest.        I.  T. 


MONTANA  SUPREME  COURT. 


Julia  FORDHAM,  Appt,, 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Kespt, 


( Mont 


) 


1.  An  objection  tb«t  «  bill  of  excep- 
tion ■  iFrna  not  served  in  the  manner  pro- 
vided by  law  is  waived  by  presenting  amend- 
ments thereto. 

2.  In  cfluie  of  nvpeflil  from  «  Jndcment 
the  record  need  not  contain  the  notice  of  in- 
tention to  move  for  a  new  trial. 

8.  Fnctii  not  nppenrine:  in  tbe  record 
cannot  be  considered  In  the  decision  of  an 
appeal. 

4*  Flood  vrnter  of  n  river,  vrbicb  forma 
n  eontinnoas  body  wltb  tbe  vrftter 
flowlnir  in  tbe  ordinnry  cbnnnel,  or 
which  has  departed  from  the  channel  pres- 
ently to  return,  must  be  regarded  as  a  part 
of  the  stream  in  considering  the  right  to  ob- 
struct its  flow. 

5.  A  rnllrond  eompnnF  c«.nnot  con- 
strnct  aolid  embnnknaents  across 
Unts  adjacent  to  a  river  in  snch  a  manner 
as  to  cast  the  flood  water  of  the  river  back 
upon  the  land  of  upper  riparian  owners  to 
its  injury. 

(May  28,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Missoula  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
resulted  to  plaintiff's  land  from  the  unlaw- 
ful casting  back  upon  it  of  the  flood  water 
of  a  river.     Reversed. 

Statement  by  Holloway,  J.: 

This  action  was  brought  by  the  plaintiff 
(appellant  here)  to  recover  damages  al- 
leg^  to  have  been  caused  by  the  wrongful 
act  of  the  defendant  railway  company.  The 
plaintiff  owns  certain  lands  situated  along 
the  south  bank  of  the  Bitter  Root  river.  A 
portion  of  these  lands  are  lowlands,  and 
comprise  the  bottom  land  of  the  river  at 
that  point.  The  defendant  railway  com- 
pany OMrns  a  right  of  way  across  the  low  or 


bottom  land  of  the  river  on  the  north  side 
directly  opposite  plaintiff's  lands.  Its  rail- 
road track  is  constructed  on  this  right  of 
way,  and  substantially  parallel  wiUi  the 
river  for  some  distance.  Near  the  nortiiem- 
most  line  of  plaintifi^s  land  the  river  turns- 
to  the  north,  and  is  crossed  by  defendant'^ 
railroad  by  means  of  a  bridge.  Prior  to 
1897  there  was  open  trestlework  supporting 
the  track  for  1,400  feet  west  from  the  west 
pier  of  the  bridge.  From  the  west  end  of 
this  trestle  was  a  solid  embankment  or  fill, 
constructed  in  1887,  but  concerning  which 
no  complaint  is  made.  In  1897  the  rail- 
way company  constructed  a  solid  embank- 
ment or  fill  from  the  east  end  of  th^  old 
fill  to  a  point  285  feet  west  of  the  west  pier 
of  the  bridge.  The  subjoined  diagram  il- 
lustrates the  relative  situations  of  these  ob- 
jects. During  every  spring  or  early  sum- 
mer, when  the  snow  in  the  mountains  at  the 
headwaters  of  the  Bitter  Root  river  and  its- 
tributaries  is  melting  rapidly,  the  Bitter 
Root  overflows  its  banks,  and  spreads  over 
the  plaintiff's  lands,  and  over  the  lowlands 
across  whidi  defendant's  right  of  way  ex- 
tends. The  general  fall  of  the  country  is 
towards  the  north,  so  that  prior  to  1897 
tnese  flood  or  overflow  waters  ran  off 
through  defendant's  trestlework  to  the 
north,  and  some  distance  below  fell  into  the 
channel  of  the  river  again.  Plaintiff  con- 
tends that  by  reason  of  the  fill  or  embank- 
ment made  in  1897  the  flood  waters  of  the 
river  were  held  back,  raised,  and  caused  to 
overflow  her  land  on  the  oppoyte  side  of  the 
river  during  the  annual  overflows  in  1898 
and  1899  to  a  much  greater  extent  than 
theretofore,  and  when  the  waters  receded 
during  these  years  a  new  channel  of  the 
river  was  cut  wholly  on  plaintiff's  land, 
wasting  and  destroying  from  10  to  20  acres 
of  valuable  agricultural  land,  and  causing 
damage  to  her  in  the  amount  claimed,  at 
least.  Upon  the  conclusion  of  plaintiff's 
testimony,  which  tended  to  prove  the  fiacts 
herein  set  forth,  the  trial  court  sustained  a 
motion  for  a  nonsuit,  and  entered  judgment 


NoTB. — For  a  case  very  similar  to  this,  ai» 
to  the  liability  of  a  railroad  company  for  brid^r- 
ing  a  stream  in  such  a  way  as  to  cast  the  su- 
perabundant water  which  flows  into  and  down 
the  stream  in  times  of  ordinary  floods  upon 
06  L*  R.  A. 


the  land  of  a  riparian  proprietor,  see,  in  this 
series,  Cairo,  Y.  ft  0.  R.  Co.  v.  Brevoort,  25 
L.  R.  A.  627,  and  note  as  to.  what  are  surface 
waters,  including  snbject  of  overflow  of  rlfcr 
banks. 
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lor  defendant  for  coeta,  from  which  judg- 
ment plaintilT  appealed. 

UeMra.  Dmrnun  A  Dr«ffem  and  HoIail 
JC  Iiocb,  for  appellant: 

One  person  should  so  operate  and  use  his 
proper^  as  not  to  inflict  injuiy  upon  an- 
other. 

Fitepatridc  v.  Montgomery,  20  Mont.  181, 
63  Am.  St  Rep.  622,  60  Pac.  416. 

There  was  no  authority,  under  the  com- 
mon-law rule,  for  the  accumulation  of  sur- 
face waters  upon  one's  land  to  be  thrown 
upon  another's  to  his  injury. 

Barkley  T.  Wilcox,  86  N.  Y.  146.  40  Am. 
Rep.  519;  Gannon  v.  Hargadon,  10  Allen, 
109,  87  Am.  Dec.  625;  Bellous  v.  Sackett, 
IS  Barb.  9fl;  HoDaniel  y.  Camminga,  S3 
Cal.  515,  8  L.  R.  A.  575,  23  Pac.  785; 
BoaUby  v.  Bpeer,  31  N.  J.  L.  351,  88  Am. 
Dec.  216;  Boyd  v.  Conklin,  54  Mich.  &B3, 
52  Am.  Rep.  831,  20  N.  W.  .5&5;  Bhane  v. 
Kantat  City,  St.  J.  d  C.  B.  R.  Co.  71  Mo. 
245,  36  Am.  Rep.  480;  Kauftman  v.  Orieae- 
mVT,  26  Pa.  415,  67  Am.  Dee.  437  ;  Morriasey 
V.  Chicago,  B.  A  Q.  R.  Co.  38  Neb.  406,  SS 
N.  W.  B63,  67  N.  W,  522. 

The  waters  of  the  Bitter  Root,  in  flon-ing 
as  they  do  over  the  low  land  back  into  the 
river  a^in  and  back  again  to  the  parent 
stream,  do  not  cease  to  be  waters  of  the 
river;  and,  whatever  the  rule  may  be  re- 
specting surface  waters,  in  this  case  the 
«L.R.A. 


doctrine  finds  application  that  interferiitg 
with  the  waters  of  a  running  stream  to  the 
injury  of  another  ezpoaea  to  liability. 

O'Connell  v.  Ea»t  Tenneaaee,  V.  d  O.  R.  Oo. 
87  Ga.  246,  13  L.  R.  A.  394,  27  Am.  St.  Rep. 
246,  13  S.  E.  489;  Curtis  v.  Eaatem  R.  Co. 
lis  Moss.  428;  Craicford  v.  Rambo,  44  Ohio 
St.  2X2,  7  N.  E.  429;  Borden  v.  Portage,  79 
Wis.  133,  48  N.  W.  210;  Bpelman v.  Portage, 
41  Wis.  144;  Byrne  v.  Minneapolis  d  81.  L. 
R.  Co.  38  Minn.  212,  8  Am.  St  Rep.  668, 
36  N,  W.  339;  Carriger  v.  Float  Tenneaaee, 
V.  i£  G.  R.  Co.  7  Lea,  389;  West  v.  Taylor, 
IS  Or.  170,  13  Pac.  6661  Mitchell  v.  Bain, 
142  Ind.  614,  4i  N.  E.  230;  Moore  v.  Chi- 
cago, B.  rf  Q.  R.  Co.  75  Iowa,  203,  39  N.  W. 
390;  Sullena  V.  Chicago,  R.  1.  d  P.  R.  Co. 
74  Iowa,  ti59,  7  Am.  St.  Rep.  501,  38  N.  W. 
S45 ;  Palmer  v.  Waddell,  22  Kan.  352. 

The  respondent  changed  the  natural  situa- 
tion,— accumulated  the  flood  waters,  and 
took  the  accumulate  waters  bodily  and 
threw  them  back  into  the  stream  and  onto 
the  lands  of  the  appellant,  inflicting  injury 
upon  her.  Such  conduct  is  not  warrantcil 
by  law  or  morals. 

Garland  v.  .lurin,  103  Tena.  555,  48  1-. 
R.  A.  862,  76  Am.  St.  Rep.  699,  63  S.  W. 
940;  Gould,  Waters,  %  265;  Hray  v.  McWil- 
liama,  98  Cal.  157,  21  L.  R.  A.  693,  36  Am. 
St.  Rep.  183,  32  Pac.  976;  Mieell  v.  Mo- 
Gotcan,  129  N.  C.  93,  85  Am.  St  Rep,  71(i. 
39  S.  E.  729. 
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iff.  Williain  Wallace,  Jr.,  for  re- 
spondent : 

The  common,  and  not  the  civil,  law 
doctrine  prevails  in  Montana,  by  which 
there  is  no  liability  for  obstructing  surface 
water. 

Marrisaey  v.  Chicago,  B.  d  Q.  R.  Co.  38 
Neb.  406,  66  N.  W.  953,  57  N.  W.  622 ;  Walk- 
er V.  yew  Mewioo  d  8.  P.  R.  Co.  166  U.  S. 
603,  603,  41  L.  ed.  837,  843,  17  Sup.  Ct.  Rep. 
421;  GivU  Code,  §  4605;  Caaa  v.  Dioka,  14 
Wash.  76,  63  Am.  St.  Rep.  850,  44  Pac.  113; 
Edwards  v.  Charlotte,  C,  d  A,  R.  Co.  30  S. 
C.  472,  22  L.  R.  A.  246,  30  Am.  St.  Rep.  746, 
18  S.  E.  68;  Kansas  City  d  E.  R.  Co.  v. 
Riley,  33  Kan.  374,  6  Pac.  6S1;  Abbott  y. 
Kansas  City,  8t.  J.  d  C.  B.  R.  Co.  83  Mo. 
271,  63  Am.  Rep.  681;  Sullens  v.  Chicago, 
R.  I.  d  P.  R.  Co.  74  Iowa,  660,  7  Am.  St. 
Rep.  601,  38  N.  W.  647 ;  McDaniel  v.  Cum- 
mings,  83  Cal.  515,  8  L.  R.  A.  676,  23  Pac. 
706.  » 

The  high-water  overflow  of  rivers,  when 
passed  beyond  the  defined  stream-channel 
banks,  and  spread  out  on  the  valley  bottom, 
is  surface  water,  to  be  fought  as  a  common 
enemy,  and  not  a  water  course  that  must 
be  suffered  to  flow  over  the  land. 

Cass  V.  Dicks,  14  Wash.  76,  63  Am.  St. 
Rep.  850,  44  Pac.  113;  Mailhot  v.  Pugh,  30 
La.  Ann.  1350;  Missouri  P.  R.  Co.  v.  Keys, 
55  Kan.  205,  40  Am.  St.  Rep.  240,  40  Pac. 
275;  Morrissey  v.  Chicago,  B.  d  Q.  R.  Co. 
38  Neb.  406,  56  N.  W.  046,  57  N.  W.  522; 
Moyer  v.  New  Tork  C.  d  H.  R.  R.  Co.  88  N. 
Y.  355;  Taylor  v.  Fickas,  64  Ind.  167,  31 
Am.  Rep.  114;  Cairo  d  V.  R.  Co.  v.  Stevens, 
73  Ind.  280,  38  Am.  Rep.  130;  Abbott  v. 
Kansas  City,  St.  J.  d  C.  B.  R.  Co.  83  Mo. 
271;  53  Am.  Rep.  581;  MeCormick  v. 
Kansas  City,  8t.  J.  d  C.  B.  R.  Co.  67  Mo. 
438;  Hodge  v.  Lehigh  Valley  R.  Co.  30  Fed. 
440;  Walker  v.  New  Mexico  d  8.  P.  R.  Co. 
166  U.  S.  603,  41  L.  ed.  837,  17  Sup.  Ct. 
Rep.  421;  Gray  v.  McWilliams,  08  Cal.  167, 
21  L.  R.  A.  503,  35  Am.  St.  Rep.  163,  32 
Pac.  076;  McDaniel  v.  Cummings,  83  Cal. 
615,  8  L.  R.  A.  575,  23  Pac.  706;  Lamb  v. 
Reclamation  Dist.  No.  108,  73  Cal.  126,  2 
Am.  St.  Rep.  776,  14  Pac.  626. 

It  was  both  the  right  and  the  duty  of  the 
railroad  to  protect  itself  against  this  sur- 
face freshet  water.  It  is  a  common  enemy, 
and  plaintiff  may  build  a  dike  on  her  side. 

Civil  Code,  §§  804,  001,  subdiv .  5; 
Clausen  v.  Chicago  d  N.  W.  R.  Co.  106  Wis. 
308,  82  N.  W.  146;  Abbott  v.  Kansas  City, 
8t.  J.  d  C.  B.  R.  Co.  83  Mo.  271,  63  Am. 
Rep.  581;  MeCormick  v.  Kansas  City,  St.  J. 
d  C.  B.  R.  Co.  57  Mo.  438;  Taylor  v.  Fickas, 
G4  Ind.  167,  31  Am.  Rep.  114;  Morrissey  v. 
Chicago,  B.  d  Q.  R.  Co.  38  Neb.  406,  66  N. 
W.  040,  57  N.  W.  522 ;  Missouri  P.  R.  Co.  v. 
Keys,  55  Kan.  205,  40  Am.  St.  Rep.  240,  40 
66  L.  R.  A. 


Pac  276;  Jordan  v.  8t.  Paul,  M.  d  M.  R, 
Co.  42  Minn.  172,  6  L.  R.  A.  673,  43  N.  W. 
840;  Bowlsby  v.  8peer,  31  N.  J.  L.  361,  86 
Am.  Dec  216;  Croodale  v.  Tuttle,  20  N.  Y. 
469;  Bates  v.  8mith,  100  Mass.  181;  Mail- 
hot  V.  Pugh,  30  La.  Ann.  1359;  Cass  v. 
Dicks,  14  Wash.  75,  53  Am.  St.  Rep.  850^ 
44  Pac.  113;  Hodge  v.  Lehigh  Valley  R.  Co. 
30  Fed.  440 ;  Moyer  v.  New  Tork,  C.  d  H.  B^ 
R.  Co.  88  N.  Y.  355;  Cairo  d  V.  R.  Co.  v. 
Stevens,  73  Ind.  281,  38  Am.  Rep.  130  ^ 
Burke  v.  Missouri  P.  R.  Co.  29  Mo.  App. 
370. 

There  can  be  no  pretense  of  a  water 
course  outside  of  the  highest  banks  of  the 
stream  channel. 

Morrissey  v.  Chicago,  B.  d  Q.  R.  Co.  3ft 
Neb.  406,  56  N.  W.  040,  67  N.  W.  522 ;  Cass 
V.  Dicks,  14  Wash.  76,  63  Am.  St  Rep.  859,. 
44  Pac.  113;  Missoui-i  P.  R.  Co.  v.  Keys,  55 
Kan.  205,  40  Am.  St.  Rep.  249,  40  Pac.  275; 
Ro%ce  V.  St.  Paul,  M.  d  M.  R.  Co.  41  Minn. 
384,  16  Am.  St.  Rep.  706,  43  N.  W.  77: 
Johnson  v.  Chicago,  St.  P.,  M.  d  O.  B.  Co. 
80  Wis.  641,  14  L.  R.  A.  495,  27  Am.  St. 
Rep.  76,  50  N.  W.  772;  Lessard  v.  Stramr 
62  Wis.  112,  61  Am.  Rep.  716,  22  N.  W. 
286;  Royt  v.  Hudson,  27  Wis.  660,  9  Am. 
Rep.  473. 

An  owner,  improving  his  land  for  the 
purpose  of  its  ordinary  use,  may  divert  flood 
water,  though  without  audi  ownership  and 
improvements  he  might  not  so  do. 

Morrissey  v.  Chicago,  B.  d  Q.  R.  Co.  39 
Neb.  406,  56  N.  W.  949,  57  N.  W.  622; 
Hodge  v.  Lehigh  Valley  R.  Co.  39  Fed.  460; 
Glauson  v.  Chicago  d  N.  W.  R.  Co.  106  Wis* 
308,  82  N.  W.  147;  Whittaker's  Smithy 
Neg.  96. 

Hollo^ray,  J.,  delivered  the  opinion  of 
the  court: 

It  is  conceded  that  the  railway  ocnnpany 
constructed  the  fill  in  1897  on  its  own  land. 
It  is  alleged  in  the  answer  that  this  new  flit 
was  necessary  to  avoid  "dangerous  and  diffi- 
cult curves  and  grades  and  to  avoid  annoy- 
ance to  public  travel,"  and  this  is  not  de> 
nied.  Respondent  railway  company  con- 
tends that  the  bill  of  exceptions  was  not 
served  in  the  manner  provided  by  law;  but 
this  objection  is  waived  by  the  respondent 
presenting  amendments  to  the  proposed  bill 
of  exceptions.  The  purpose  of  the  statute 
(Code  Civ.  Proc.  §  1831)  is  to  insure  that 
the  person  upon  whom  service  is  sought 
shall  actually  receive,  if  possible,  the 
document  to  be  served;  and  when  a  party 
appears,  and  presents  and  has  allowed  his 
amendments  to  a  proposed  bill  of  exoep- 
tions,  he  is  hardly  in  a  position  to  say  that 
he  has  never  actually  received  a  copy  of  the 
same. 

Respondent  also  contends  that  the  appeal 
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should  be  dismissed  for  the  reason  that  the 
notice  of  intention  to  move  for  a  new  trial 
is  not  in  the  record.  This  is  untenable, 
first,  for  the  reason  that  this  is  an  appeal 
from  a  judgment,  and  not  from  an  order 
overruling  a  motion  for  a  new  trial;  and, 
second,  respondent's  contention  is  disposed 
of  adversely  to  it  by  the  decision  in  King  y. 
Pony  Gold  Min,  Co,  28  Mont.  74,  72  Pac. 
309. 

Respondent  also  contends  that  there  was 
an  extraordinary  flood  during  1898  and 
1899,  and  that  one  Rockcramer  had  placed 
a  dike  or  embankment  along  the  north  bank 
of  the  Bitter  Root  river  further  west  than 
respondent's  new  fill,  and  that  this  dike 
was,  or  may  have  been,  the  proximate  cause 
of  the  damage  to  plaintiff's  land.  But 
neither  of  these  facts  appears  from  the 
record  in  this  case  sufficiently  to  deserve 
lurther  consideration.  At  most  there  is  but 
a  hint  of  the  existence  of  either. 

The  only  serious  question  for  determina- 
tion is:  Are  these  flood  or  overflow  waters 
of  the  Bitter  Root  river,  which,  prior  to 
1897,  flowed  off  over  the  lowland  now 
crossed  by  respondent's  new  flll,  to  be  treat- 
ed as  a  part  of  a  natural  water  course  or  as 
surface  waters?  And  this  question  is  to 
be  resolved  independently  of  the  question 
whether  the  comm<Hi-law  rule  or  civil-law 
rule  respecting  the  disposition  to  be  made 
of  these  waters  after  their  character  is  de- 
termined prevails  in  this  state.  It  must 
be  conceded  that,  if  these  overflow  waters 
are  to  be  treated  as  the  other  waters  of  the 
Bitter  Root  river  when  within  its  banks  and 
the  low,  bottom  land  across  which  defend- 
ant's right  of  way  extends  as  a  natural 
water  course  during  flood  times,  then  de- 
fendant had  no  right  to  interfere  with  the 
natural  flow  of  such  waters  to  the  damage 
of  plaintiff,  and  the  court  erred  in  granting 
a  nonsuit. 

1.  Are  these  overflow  or  flood  waters  of 
the  Bitter  Root  river  to  be  treated  as  sur- 
face waters  or  as  a  part  of  the  natural 
water  course?  The  decisions  are  in  hope- 
less conflict  upon  the  subject,  and  no  useful 
purpoae  can  be  served  by  a  review  of  them. 
Upon  the  same  state  of  facts  different  courts 
have  decided  the  question  differently.  In 
Indiana,  Missouri,  Kansas,  Nebraska,  and 
Washington  it  is  held  that  these  overflow 
waters  are  surface  waters,  to  be  dealt  with 
as  such  according  to  the  rule  prevailing  in 
those  states.  Cass  v.  Dicks,  14  Wash.  75, 
53  Am.  St.  Rep.  859,  44  Pac.  113;  Missouri 
P.  R.  Co.  V.  Keys,  55  Kan.  205,  49  Am.  St. 
Rep.  249,  40  Pac.  275;  McCormick  v. 
Kansas  City,  8t.  J.  d  C.  B,  H,  Co.  57  Mo. 
433;  Morrissey  v.  Chicago,  B.  d  Q.  R.  Co. 
38  Keb.  406,  50  N.  W.  946,  57  N.  W.  522; 
Taylw  V.  b'ickas,  64  Ind.  167,  31  Am.  Rep. 
^6  L.  R.  A* 


114.  In  California,  while  a  distinction  ia 
apparently  made  between  overflow  watera 
and  surface  waters,  the  conunon-law  rule  re- 
specting surface  waters  is  held  applicable- 
to  overflow  or  flood  waters.  Gray  v.  He- 
Williaihs,  98  Gal.  157,  21  L.  R.  A.  593,  3& 
Am.  St.  Rep.  163,  32  Pac.  976.  "By  the 
common  law,  flood  water  overflowing  the 
banks  of  a  stream  is  a  part  of  the  stream, 
though  not  flowing  in  a  channel,  and  a 
riparian  owner  is  not  allowed  to  protect  his 
lands  by  erecting  barriers  to  the  injury  of 
another.  This  is  clearly  so  in  case  the  flood 
spreading  beyond  the  banks  of  the  stream 
forms  wit'h  the  stream  one  body,  and  flows 
within  the  accustomed  boundaries  of 
such  floods."  Jones,  Easements,  §  729; 
King  ex  reL  Bridgeioaier  v.  Trafford,  1  Bam.. 
&  Ad.  874;  Trafford  v.  King,  8  Bing.  204. 
In  Georgia,  Ohio,  Iowa,  Virginia,  Minnesota,. 
South  Carolina,  Wisconsin,  and  Tennessee  it 
is  held  that  these  flood  or  overflow  watera 
are  still  a  part  of  the  stream,  and  to  be- 
treated  as  such.  O^ConneU  y.  East  Tennes- ' 
see,  V.  d  Q.  R.  Co.  87  Ga.  246,  13  L.  R.  A. 
394,  27  Am.  St.  Rep.  246,  13  S.  E.  489; 
Crawford  v.  Ramho,  44  Ohio  St.  279,  7  N. 
E.  429;  Sullens  v.  Chicago,  R.  I.  d  P.  R.  Co. 
76  Iowa,  669,  7  Am.  St.  Rep.  501,  38  N.  W. 
545;  Moore  v.  Chicago,  B.  d  Q.  R.  Co.  76. 
Iowa,  263,  39  N.  W.  390;  BurweU  v.  Hob- 
8071,  12  Oratt.  322,  65  Am.  Dec.  247;  Byrne 
v.  Minneapolis  d  8t.  L.  R.  Co.  38  Minn.  212,. 
8  Am.  St.  Rep.  668,  36  N.  W.  339;  Jones  v. 
Seaboard  Air  Line  JB.  Co.  67  S.  C.  181,  45. 
S.  E.  188;  iSpelnian  v.  Portage,  41  Wis.  144; 
Barden  v.  Portage,  79  Wis.  126,  48  N.  W. 
210;  Corriger  v.  R<ist  Tennessee,  V.  d  O.  R. 
Co.  7  Lea,  388.  While  a  Federal  court 
usually  follows  the  decisions  of  the  highest 
court  of  the  state  in  which  such  Federal 
court  is  held,  especially  with  reference  to 
questions  of  local  law  or  practice,  the  Unit- 
ed States  circuit  court  for  the  district  of 
Indiana  first  decided  that  this  question  ia 
one  of  general  law,  and  then  refused  abso- 
lutely to  follow  the  decisions  of  the  supreme^ 
court  of  Indiana  respecting  this  subjects 
The  supreme  court,  in  Taylor  v.  Fiokas,  64 
Ind.  167,  31  Am.  Rep.  114,  and  subsequently, 
lieid  that  these  overflow  waters  are  surface 
waters;  but  the  Federal  court,  after  care- 
fully reviewing  these  decisions,  says:  "The 
waters  cost  into  a  stream  by  ordinary  flooda 
must  have  a  channel  in  which  they  are  ac- 
customed to  flow,  and,  if  they  have,  that 
channel  is  a  natural  water  course,  with 
which  no  riparian  proprietor  can  law- 
fully interfere  to  the  injury  of  an- 
other. If  there  is  a  natural  water 
way  or  course,  and  its  existence  is  neces- 
sary to  carry  off  the  water  cast  into  the 
stream  by  ordinary  floods,  that  way  is  tlie- 
flood  channel  of  the  stream;   and,  if  it  ia 
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the  flood  channel  of  the  stream,  the  water 
-which  flows  there  cannot  be  regarded  as  sur- 
face water.  Surface  water  is  that  which 
is  diffused  over  the  ground  from  falling 
rains  or  melting  snows,  and  continues  to  be 
such  until  it  reaches  some  bed  or  channel  in 
which  water  is  accustomed  to  flow.  .  .  . 
It  must  necessarily  follow  from  this  general 
principle  that,  where  water  naturally  flows, 
though  the  volume  may  change  with  the 
varying  seasons,  there  is  a  natural  water 
course,  even  though  at  times  the  place 
where  the  water  flows  in  ordinary  floods 
may  become  entirely  dry.  It  can  make  no 
•difference  that  the  boundaries  within  w^hich 
the  water  flows  change  with  varying  sea- 
sons, for  the  way  which  nature  has  provided 
for  its  flow  Ib  the  stream,  and  water  flow- 
ing in  that  waterway  is  not  surface  water. 
«  .  .  With  reasonably  near  approxima- 
tion to  accuracy,  it  may  be  laid  down  as  a 
general  rule  that  all  the  waters  of  a  river 
which  form  one  body  when  flowing  within 
the  boundaries  within  which  they  have  been 
immemorially  accustomed  to  flow  in  times 
of  ordinary  floods,  constitute  waters  of  the 
river,  and  are  not  surface  waters."  Cairo, 
V.  d  C,  R.  Co.  V.  Brevoort,  25  L.  R.  A.  627, 
62  Fed.  120.  The  annual  overflow  of  the 
Bitter  Root  river  is  caused  by  the  melting 
of  the  snows  in  the  mountains  many  miles 
from  the  land  in  controversy.  TTie  water 
is  collected  in  the  main  channel,  and  carried 
down,  until,  by  the  addition  of  the  waters 
of  its  tributaries,  the  whole  amount  exceeds 
the  capacity  of  the  channel  in  which  the 
waters  of  the  river  ordinarily  flow  when 
these  floods  or  overflows  occur.  The  source 
of  supply  in  low  water  and  high  water  is 
the  same,  the  only  difference  being  the  quan- 
tity of  water  precipitated  by  that  supply. 
We  are  of  the  opinion  that  great  difllciilty 
would  be  experienced  in  attempting  to  dis- 
tinguish between  the  river  waters  proper 
and  the  overflow  waters,  where  thev  form 
one  continuous  body,  and  in  attempting  to 
apply  a  particular  rule  to  one  and  another 
rule  to  the  other. 

Without  attempting  to  reconcile  the  di- 
verse decisions,  we  are  of  the  opinion  that 
the  following  rule  furnishes  the  safest 
^ide  for  the  determination  of  a  question 
which  has  vexed  the  courts  of  many  of  our 
states  as  well  as  those  of  England,  viz.: 
Whether  the  water  from  the  overflow  of 
streams  is  to  be  considered  as  still  a  part 
of  the  water  course,  or  to  be  treated  as  sur- 
face water,  ^hall  depend  upon  the  configura- 
tion of  the  country,  and  the  relative  posi- 
tion of  the  water  after  it  has  gone  beyond 
the  usual  channel.  If  the  flood  water 
becomes  severed  from  the  main  current,  or 
leaves  the  same  never  to  return,  and 
spreads  out  over  the  lower  ground,  it  be- 
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comes  surface  water.  But  if  it  forms  a 
continuous  body  with  the  water  flowing  in 
the  ordinary  channel,  or  if  it  departs  from 
such  channel  presently  to  return,  it  is  to 
be  regarded  as  still  a  part  of  the  stream. 
13  Am.  &  Eng.  Enc.  La^v,  2d  ed.  p.  687.  Ap- 
plying the  foregoing  definition  to  the  facts 
of  this  case,  we  are  of  the  opinion  that  the 
waters  in  question,  which  were  obstructed 
by  defendant's  new  fill  or  embankment,  were 
a  part  of  a  natural  water  course. 

2.  Section  5152  of  our  Political  Code  pro- 
vides: ''The  common  law  of  England,  so 
far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  Constitution  of  the  United  States, 
or  the  Constitution  or  laws  of  this  state, 
or  of  the  Codes,  is  the  rule  of  decision  in 
all  the  courts  of  this  state."  We  are  un- 
able to  find  anything  in  the  common-law 
rule  respecting  these  waters  or  water 
courses  repugnant  to  or  inconsistent  with 
the  Constitution  of  the  United  States  or  the 
Constitution  or  statutes  of  Montana,  and 
therefore  hold  that  the  common  law  must 
be  enforced  as  the  rule  of  decision  in  this 
case.  This  is  the  construction  given  by  the 
courts  of  other  states  to  a  statutory  pro- 
vision similar  to  §  5152,  above.  Edtoarda  v. 
Charlotte,  O.  d  A.  R.  Co,  39  S.  C.  472,  22 
L.  R.  A.  246,  39  Am.  St  Rep.  746,  18  S.  E. 
58;  Cass  v.  Dioks,  14  Wash.  75,  53  Am.  St. 
Rep.  859,  44  Pac.  113;  McDaniel  v.  Cum- 
mings,  83  Cal.  515,  8  L.  R.  A.  575,  23  Pac 
795.  By  this  we  do  not  mean  to  say  that 
respondent  may  not  maintain  the  whole  or 
any  part  of  the  fill  constructed  in  1897.  Its 
right  with  respect  to  this  is  limited  by  the 
provision  that  it  shall  provide  suitable 
means  of  escape  for  the  waters  of  the  Bitter 
Root  river  at  its  ordinary  flood  or  high 
water,  so  that  plaintiff's  land  shall  not,  by 
reason  of  such  fill,  be  compelled  to  bear  any 
greater  burden  of  such  overflow's  than  it 
bore  prior  to  1897.  In  other  words,  the 
railway  company's  ri^t  to  maintain  this 
All  is  subject  to  the  limitation  imposed  by 
the  maxim,  Sic  utere  tuo,  etc.,  as  liberally 
translated  in  our  Civil  Code,  §  4605:  "One 
must  so  use  his  own  rights  as  not  to  in- 
fringe upon  the  rights  of  another."  Jones, 
Easements,  729;  Crawford  v.  Ramho,  44 
Ohio  St.  279,  7  N.  E.  429;  Sinai  v.  Louis- 
rille,  N.  0.  d  T.  R.  Co.  71  Miss.  547,  14  So. 
87.  This  is  an  ancient  rule  of  the  common 
law, — ^not  of  the  civil  law,  as  contended  by 
counsel, — and,  in  our  opinion,  is  particu- 
larly applicable  to  this  case.  It  imposes  no 
undue  hardship  upon  the  railway  company, 
for  in  locating  its  right  of  way  and  in 
constructing  its  roadbed  the  company  was 
bound  to  take  notice  of  the  known  habits  of 
the  Bitter  Root  river,  and  to  buiJd  wiili 
reference  to  them.  If  the  view  contended 
for  by  respondent  be  accepted,  the  raMs'ay 
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^somptMj  would  be  at  liberty  to  All  up  the 
remaining  trestle  west  of  the  bridge,  and 
would  ooly  be  compelled  to  leave  sufficient 
room  under  its  bridge  to  accommodate  the 
waters  of  the  river  itself  as  defined  by  its 


While  the  position  taken  by  the  trial 
^oourt  and  by  counsel  for  respondent  finds 
support    in   the   decisions   of   the    highest 


courts  of  many  of  the  states,  we  think  the 
rule  herein  aimounoed  the  better  one,  and 
sustained  by  the  decided  weight  of  au- 
thority. 

The  judgment  is  reversed  and  the  oause  is 
remanded. 


Brantly,  Ch.  J.,  and  MilbnrB,  J,,  con- 


cur. 


NEBRASKA  SUPREME  COURT. 


John  TODD,  Appt., 


COUNTY  OP  YORK  et  aU 


i 


.Ne|>. 
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'1.  Am  oi'rmer  'hmm  tlte  v%mht  to  proteet 
]tl«  land  frowa  ■«rfaee  'vrater^anil,  in  tbe 
Interest  of  good  husbandry,  to  drain  lagoons 
or  basins  tbereon  of  a  temporary  character 
\ij  discharging  sncb  surface  waters  by  means 
of  artificial  channels  into  a  natural  surface^ 
water  drain  on  his  own  property,  and  through 
such  drain  or  channel  on  and  over  the  land 
•of  another,  provided  such  person  acts  in  a 
reasonable  and  careful  maimer  and  without 
negligence;  and  the  injury,  if  any,  resulting 
therefrom  to  such  lower  proprietor  by  reason 
'Of  the  Increased  flowage  in  the  natural  sur- 
face-water drain,  will  he  accounted  damnum 
absque  injuria.  For  negligence  In  the  manner 
of  accomplishing  the  improrement,  such  own- 
er is  responsible  and  accountable  to  those  In- 
jured by  his  negligent  acts. 

ler's  rivitt  to  diaeliarse  sor- 


^Headnotes  by  Holcoub,  Ch.  J. 


face  ^vater  from  his  premises  doea 
not  extend  so  far  as  to  permit  him  to 
collect  it  In  a  yolume,  and  by  means  of  an 
artiflcial  channel  discharge  It  upon  another's 
land,  contrary  to  the  natural  course  of  drain- 
age, to  the  latter's  damage  and  detriment. 

(June  80,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  York  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  the  casting  of  surface  water  onto 
plaintiff's  premises.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Meeker  Sb  Wray,  for  appellant : 

The  owner  of  land  cannot,  by  means  of 
ditches  or  artiflcial  drains,  oast  surface 
water  in  a  body  up<»i  the  land  of  another; 
and,  if  attempted  to  be  d<Mie,  injunction  is 
the  proper  remedy. 

Davis  V.  Londgreen,  8  Neb.  43;  Fremont, 
E,  d  M.  Valley  R.  Co.  t.  Marley,  25  Neb. 
138,  13  Am.  St.  Rep.  482,  40  N.  W.  948; 


NOTB. — The  confusion  of  thought  which  the 
attempted  Incorporation,  by  Chief  Justice  Beas- 
ley  of  New  Jersey,  of  the  common-enemy  rule 
applicable  to  the  sea  into  the  rule  governing  the 
rl^ts  and  duties  as  to  surface  water  has  caused 
la  well  Illustrated  in  the  aboye  case.  By  the  rule 
of  the  cItII  and  common  law  there  Is  a  right  to 
have  surface  water  flow  along  the  natural  drain 
ways,  and  this  flow  may  be  hastened  for  tbe 
ImproTemeUt  of  any  parcel  of  private  property. 
3  Parnham,  Waters,  {{  880  et  aeq.  By  the 
common-enemy  rnle  of  Chief  Justice  Beasley, 
there  Is  no  right  whatever  with  respect  to  the 
flow  of  surface  water,  but  anyone  can  flght  such 
water  as  best  serves  his  convenience.  This 
rule  Is  merely  theoretical,  and  has  never  been 
adopted  to  its  full  extent,  even  in  the  state 
of  Its  origin.  But  Its  suggestion  has  seriously 
affected  the  clearness  of  the  thought  of  both 
courts  and  counsel  upon  the  general  subject  of 
surface  water.  In  the  above  case  plaintiff,  in- 
stead of  applying  the  common-enemy  rule  by 
fllltng  the  draw  which  carried  the  water  onto 
his  land,  contended  for  a  modification  of  the 
rule  which  would  prevent  the  casting  of  the 
water  onto  his  property.  Defendant,  instead  of 
•contending  for  the  comon-law  rule,  which  per- 
mits the  hastening  of  water  along  natural  drain 
ways,  attempted  to  place  his  right  on  the  com- 
mon-enemy theory,  which  would  permit  him  to 
flght  the  water  off  his  property  at  tbe  expense 
of  his  neighbor.  And  the  court,  while  dis- 
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tinctly  stating  that  the  common-enemy  rnle  is 
the  rule  In  that  state,  applies  the  diametrically 
<H>poslte  rule  of  the  civil  and  common  law,  and 
permits  the  hastening  of  the  flow  along  the 
natural  drain  way.  Tbe  common-enemy  doc- 
trine has  no  place  In  the  law  with  reference  to 
surface  water,  and  the  decisions  of  the  courts 
can  never  become  clear  and  satisfactory  until 
the  idea  that  surface  water  Is  a  common  enemy 
has  been  abandoned,  and  the  courts  return  to 
the  principles  of  the  civil  and  common  law, 
which  recognize  the  ri^t  to  the  preservation 
and  improvement  of  the  natural  drain  ways. 

As  to  rights  and  liabilities  in  respect  of  sur- 
face waters  generally,  see,  in  this  series.  Gray 
V.  Mc Williams,  21  U  R.  A.  593,  and  note;  Wll- 
litts  V.  Chicago,  B.  ft  K.  C.  R.  Co.  21  L.  R.  A. 
608;  St.  Paul  ft  D.  R.  Co.  v.  Duluth,  28  U  R. 
A.  88;  Bdwards  v.  Charlotte,  C.  ft  A.  R.  Co. 
22  L.  R.  A.  246 ;  Sheehan  v.  Flynn,  26  L.  R.  A. 
632 ;  Albany  v.  Sikes,  26  L.  R.  A.  653 ;  Jacob- 
son  V.  Van  Boening,  32  L.  R.  A.  229;  Church- 
ill V.  Beethe,  35  L.  R.  A.  442;  Fremont,  E. 
ft  M.  Valley  R.  Co.  v.  Harlin,  86  L.  R.  A.  417 ; 
Jordan  v.  Benwood,  36  L.  R.  A.  519 ;  North 
Point  Consol.  Irrig.  Co.  v.  Utah  ft  8.  L.  Canal 
Co.  40  L.  R.  A.  851 ;  Carland  v.  Aurin,  48  L. 
R.  A.  862 ;  Brandenberg  v.  Zeigler,  55  L.  R.  A. 
414;  McAskill  V.  Hancock,  56  L.  R.  A.  738; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Shaw,  56  L.  R.  A. 
341 ;  and  Franklin  v.  Durgee,  58  L.  R.  A.  112. 

H.  P.  f: 
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Lincoln  Street  R.  Co,  v.  Adams,  41  Neb. 
737,  60  N.  W.  83 ;  Bunderson  v.  Burlington 
d  M.  River  R.  Co.  43  Neb.  646,  61  N.  W. 
721;  Jacobaon  v.  Van  Boening,  48  Neb.  80, 
32  L.  R.  A.  229,  68  Am.  St.  Rep.  684,  66  N. 
W.  993;  Andrews  v.  Steele  City,  2  Herdman 
(Neb.)  676,  89  N.  W.  739;  Pettigrew  v. 
Evansville,  26  Wis.  223,  3  Am.  Rep.  60; 
Bradenberg  v.  Zeigler,  62  S.  C.  18,  56  L.  R. 
A.  414,  89  Am.  St.  Rep.  887,  39  S.  E.  790; 
Livingston  v.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  663;  Noyes  v.  Cosselman,  29 
Wash.  635,  92  Am.  St.  Rep.  937,  70  Pac. 
61;  6  Am.  &  Eng.  Enc.  Law,  p.  16,  note  2; 
24  Am.  &  Eng.  Enc.  Law,  p.  928,  note  2; 
Gould,  Waters,  §§  271,  671,  636. 

The  owner  of  land  has  no  right,  even  by 
ordinary  husbandry,  to  divert  the  natural 
flowage  of  surface  water  so  as  to  collect  and 
precipitate  it  on  his  neighbor's  property. 

Fitikbinder  v.  Ernst,  126  Mich.  565,  85  N. 
W.  1127;  Breen  v.  Hyde,  130  Mich.  1,  89  N. 
W.  732;  Terex  v.  Eineder,  86  Mich.  24,  24 
Am.  St.  Rep.  113,  48  N.  W.  875;  Livingston 
V.  McDonald,  21  Iowa,  160,  89  Am.  Dec. 
563;  Schuster  v.  Albrecht,  98  Wis.  241,  67 
Am.  St.  Rep.  804,  73  N.  W.  990;  Chapel  v. 
Smith,  80  Mich.  100,  45  N.  W.  69 ;  Jacobson 
V.  Van  Boening,  48  Neb.  80,  32  L.  R.  A.  229, 
68  Am.  St.  Rep.  684,  66  N.  W.  993. 

That  the  water  is  drained  into  a  draw  on 
the  poor  farm  does  not  take  the  case  out  of 
the  general  rule. 

Palmer  v.  Waddell,  22  Kan.  362 ;  Gihbs  v. 
Williams,  25  Kan.  214,  37  Am.  Rep.  241; 
Pyle  y.  Richards,  17  Neb.  180,  22  N.  W. 
370;  Morrissey  v.  Chicago,  B,  d  Q,  R,  Co, 
38  Neb.  406,  56  N.  W.  946,  67  N.  W.  622; 
Hoyt  V.  Hudson,  27  Wis.  666,  9  Am.  Rep. 
473;  Lessard  v.  Stram,  62  Wis.  112,  51  Am. 
Rep.  716,  22  N.  W.  284;  Gould,  Waters,  SS 
41,  264;  24  Am.  &  Eng.  Enc.  Law,  pp.  897- 
900;  Pettigrew  v.  Evansville,  26  Wis.  223,  3 
Am.  Rep.  60;  Hoyt  v.  Hudson,  27  Wis.  666, 
9  Am.  Rep.  473 ;  Gregory  v.  Bush,  64  Mich. 
37,  8  Am.  St.  Rep.  797,  31  N.  W.  90. 

Draws,  swales,  ravines,  hollows,  depres- 
Bions,  and  passageways  for  surface  water, 
like  the  one  in  the  case  at  bar,  are  not  wa- 
ter courses. 

Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 
Rep.  619;  Chicago,  K,  d  W.  R,  Co,  v.  Mor- 
row, 42  Kan.  339,  22  Pac.  413;  Kaaisas  City 
d  E.  R,  Co,  V.  Riley,  33  Kan.  374,  6  Pac. 
581;  Robinson  v.  Shanks,  118  Ind.  126,  20 
N.  E.  713;  Weis  v.  Madison,  75  Ind.  257,  39 
Am.  Rep.  135;  Eulrich  v.  Richter,  37  Wis. 
228 ;  Bill  v.  Cincinnati,  W,  d  M.  R.  Co,  109 
Ind.  511,  10  N.  E.  410;  Rice  v.  Evansville, 
108  Ind.  7,  58  Am.  Rep.  22,  9  N.  E.  139; 
Gregory  v.  Bv^h,  64  Mich.  37,  8  Am.  St. 
Rep.  797,  31  N.  W.  90;  Hoyt  v.  Hudson,  27 
Wis.  656,  9  Am.  Rep.  473;  Butler  v.  Peck, 
16  Ohio  St.  335,  88  Am.  Dec.  452;  Young  v. 
66  L.  R.  A. 


Hightcay  Comrs.  134  111.  669,  25  N.  £.  689 :. 
Bowlsby  V.  Speer,  31  N.  J.  L.  364,  86  Am. 
Dec.  216;  Lessard  v.  Stram,  62  W'is.  112,  51 
Am.  Rep.  715,  22  N.  W.  284;  Sanguinetti  v. 
Pock,  136  Cal.  466,  89  Am.  St.  Rep.  169,  09- 
Pac.  98;  Gibbs  v.  Williams,  25  Kan.  214,  37 
Am.  Rep.  241;  Pyle  v.  Richards,  17  Xeh. 
180,  22  N.  W.  370. 

The  ditch  on  the  poor  farm  drains  int<> 
the  draw  water  which  never  would  find  its 
way  there. 

Davis  V,  Londgreen,  8  Neb.  43;  Butler  v. 
Peck,  16  Ohio  St.  335,  88  Am.  Dec.  452; 
Lambert  v.  Alcorn,  144  111.  313,  21  L.  R.  A. 
611,  33  N.~E.  53;  Toting  v.  Highway  Comr». 
134  111.  569,  2o  N.  E.  689;  Dayton  v.  Drain- 
age Comrs.  128  111.  271,  21  N.  £.  198;  An 
derson  v.  Henderson,  124  111.  164,  16  X.  E. 
232;  Hughes  v.  Anderson,  68  Ala.  280,  44 
Am.  Rep.  147;  Kauffman  v.  Griesemer,  26- 
Pa.  407,  67  Am.  Dec.  437;  Templeton  v. 
Voshloe,  72  Ind.  134,  37  Am.  Rep.  150;  Sta- 
ton  v.  Norfolk  d  C.  R.  Co.  Ill  N.  C.  278,  17 
L.  R.  A.  838,  16  S.  E.  181;  Crabtree  v.  Bak- 
er, 75  Ala.  91,  51  Am.  Rep.  424;  Gregory  v. 
Bush,  64  Mich.  37,  8  Am.  St.  Rep.  797,  31 
N.  W.  90;  Miller  v.  Laubach,  47  Pa.  164,  86 
Am.  Dec.  521. 

The  natural  capacity  of  the  draw  has 
been  exceeded. 

Plattsmouth  Water  Co.  v.  Smith,  57  Neb. 
579,  78  N.  W.  275;  TilloUon  v.  Smith,  32 
N.  H.  90,  64  Am.  Dec.  355;  Gerrish  v.  "Sew 
Market  Mfg.  Co.  30  N.  H.  478;  Thompson 
v.  Crocker,  9  Pick.  59;  Chapman  y.  Turner 
Mfg.  Co.  13  Conn.  269,  33  Am.  Dec  401; 
Noonan  v.  Albany,  70  N.  Y.  470,  35  Anu 
Rep.  540;  Gould,  Waters,  §§  218a,  274. 

By  the  common  law  surface  water  is  a 
common  enemy  which  eadi  proprietor  may 
fight  off  or  control  as  he  will.  This  general 
rule,  however,  is  limited.  The  "common- 
enemy"  doctrine  does  not  extend  so  far  as  to- 
permit  one  landovmer  to  eafit  surface  water 
in  a  body  upon  his  neighbor;  and,  if  he  does- 
so,  he  is  liable  for  the  injury  sustained. 

Davis  v.  Londgreen,  8  Neb.  43;  Fremont. 
E.  d  M.  Valley  R.  Co.  v.  MarU^,  25  Neb. 
138,  13  Am.  St.  Rep.  482,  40  N.  W.  948: 
Lincoln  Street  R.  Co.  v.  Adams,  41  Neb. 
737,  60  N.  W.  83;  Bunderson  v.  Burlington 
d  M.  River  R.  Co.  43  Neb.  646,  61  N.  W. 
721;  Jacobson  v.  Van  Boening,  48  Neb.  80. 
32  L.  R.  A.  229,  58  Am.  St.  Rep.  684,  60 
N.  W.  993 ;  Andrews  v.  Steele  City,  2  Herd- 
man  (Neb.)  076,  89  N.  W.  739;  Pettigrew 
V.  Evansoille,  25  Wis.  223,  3  Am.  Rep.  50; 
Schuster  v.  Albrecht,  98  Wis.  241,  67  Am. 
St.  Rep.  804,  73  N.  W.  990;  RatMce  y.  Gard- 
ner, 134  Mass.  14;  Livingston  v.  McDonald^ 
21  Iowa,  160,  89  Am.  Dec  563;  Patoka 
Twp.  V.  Hopkins,  131  Ind.  142,  31  Am.  St. 
Rep.  417,  30  N.  E.  896;  Finkbinder  v. 
ErMt,  126  Mich.  565,  85  N.  W.  1127;  Yerear 
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▼.  Eiueder,  86  Mich.  25,  24  Am.  St.  Rep. 
113,  4S  X.  W.  875;  Gregory  v.  Bush,  64 
Mich.  37,  8  Am.  St  Rep.  797,  31  N.  W.  94; 
Harkleti  v.  Wilcox,  86  N.  Y.  140,  40  Am. 
Kep.  519;  Butler  v.  Peck,  16  Ohio  St.  335, 
88  Am.  l>ec.  452;  Gihhs  v.  Williams,  25 
Kan.  214,  37  Am.  Rep.  241;  Delahoussaye 
V.  Judice,  13  La.  Ami.  587,  71  Am.  Dec. 
521:  Garland  v.  Awrin,  103  Temi.  555,  48 
L.  R.  A.  862,  76  Am.  St.  Rep.  609,  53  S.  W. 
940;  \oyes  v.  Cosselman,  29  Wash.  635,  92 
Am.  St.  Rep.  937,  70  Pac  61;  Brandenberg 
V.  ZHffler,  62  S.  C.  18,  55  L.  R.  A.  414,  89 
Am.  St.  Rep.  887,  39  S.  E.  790;  West  Or- 
ange Ttpp.  V.  Field,  37  N.  J.  Eq.  600,  45 
Am.  Rep.  670;  Chorman  v.  Queen  Anne*8  R. 
Co.  3  Penn.  (Del.)  407,  54  Atl.  687;  6  Am. 
A.  £ng.  £nc  Law,  p.  16,  note  2;  24  Am.  & 
Eng.  £nc.  Law,  p.  928,  note  2;  Gould,  Wa- 
ters, §{  271,  536,  571;  Borchsenius  v.  Chi- 
oago,  8t.  P,  M.  d  O.  R.  Co.  96  Wis.  448,  71 
N.  W.  884;  Martin  v.  Simpson,  6  Allen,  102. 

It  makes  no  difference  how  carefully  and 
Bkil fully  the  drain  is  constructed. 

24  Am.  &  Eng.  Enc.  Law,  p.  929,  notes; 
Jutte  V.  Hughes,  67  N.  Y.  267;  Mairs  v. 
Manhattan  Real  Estate  Asso.  89  N.  Y.  498. 

Messrs.  Cluurles  F.  Stromas  and  F.  C. 
Power,  for  appellees: 

The  county  has  a  right  to  drain  its  wet 
land  by  means  of  this  ravine  or  draw. 

Rath  T.  Zembleman,  49  Neb.  351,  68  N. 
W.  488;  Lincoln  d  B.  E,  R,  Co.  v.  Suther- 
land, 44  Neb.  529,  62  N.  W.  859 ;  Anheuser- 
Busch  Brewing  Asso.  v.  Peterson,  41  Neb. 
897,  60  N.  W.  373;  Gannon  v.  Hargadon,  10 
Allen,  106,  87  Am.  Dec.  62&;  Chadeayne  v. 
Rolnnson,  55  Conn.  350,  3  Am.  St.  Rep.  55, 
11  Atl.  592;  Cairo  d  V.  R.  Co.  v.  Stevens, 
73  Ind.  281,  38  Am.  Rep.  139;  Morrison  v. 
Bueksport  d  B.  R.  Co,  67  Me.  355;  Bangor 
V.  Lansil,  51  Me.  521;  Rawstron  v.  Taylor, 
11  Exch.  369;  Flagg  v.  Worcester,  13  Gray, 
601 ;  Bates  v.  Smith,  100  Mass.  181 ;  Chase 
V.  Mverslone,  62  Me.  175,  16  Am.  Rep.  419; 
Bovclshy  V.  Speer,  31  N.  J.  L.  351,  86  Am. 
Dec.  210. 

Surface  winter  is  now  rec<^gnized  by  all 
Nebraska  decisions  as  a  ^'common  enemy," 
to  be  fought  against  or  disposed  of  by  the 
<>\^uer  of  the  dominant  estate  as  best  he 
msiy;  but  no  one  has  a  right  to  interfere 
with  the  natural  flow  of  water  in  a  water 
C4)ur8e,  strictly  such. 

The  law  authorizes  the  drainage  of  wet 
land  of  the  character  found  on  appellee's 
farm,  where  it  can  be  done  by  turning  the 
name  into  a  draw  or  ravine  upon  the  own- 
er's premises. 

Hath  V.  Zembleman,  49  Neb.  351,  68  N. 
VV.  488;  Lincoln  d  B.  H.  R.  Co.  v.  Suther- 
land, 44  Neb.  526,  62  N.  W.  859;  Jacobson 
V.  Von  Boening,  48  Neb.  80,  32* L.  R.  A.  229, 
.S8  Am.  St.  Rep.  684,  66  N.  W.  993;  Church- ' 
66  JL  R.  A. 


ill  V.  Beethe,  48  Neb.  87,  35  L.  R.  A.  442,  66 
N.  W.  992;  Beatrice  v.  Leary,  46  Neb.  149, 
50  Am.  St.  Rep.  546,  68  N.  W.  370 ;  Peck  v. 
Uerrington,  109  IIU  611,  50  Am.  Rep.  627; 
Anderson  v.  Henderson,  124  111.  164,  16  N» 
E.  232;  Motrissey  y.  Chicago,  B.  d  Q.  R.  Co, 
38  Neb.  417,  56  N.  W.  946,  67  N.  W.  522; 
Lincoln  d  B.  H.  R.  Co.  v.  Sutherland,  44 
Neb.  526,  62  N.  W.  859;  Anheuser-Busch 
Brewing  Asso.  v.  Peterson,  14  Neb.  904,  60 
N.  W.  373;  Sheehan  v.  Flynn,  69  Minn.  436, 
26  L.  R.  A.  632,  61  N.  W.  462;  Brown  v. 
Winona  d  S.  W.  R.  Co.  63  Minn.  269,  3» 
Am.  St.  Rep.  603,  56  N.  W.  123;  Johnson 
V.  Chicago,  St.  P.  M.  d  O.  R.  Co.  80  Wis. 
641,  14  L.  R.  A.  495,  27  Am.  St.  Rep.  76,  60 
N.  W.  771. 

Holcpmb,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

An  injunction  was  applied  for  to  restrain 
defendant  from  diverting  surface  water  on- 
to plaintiff's  premises,  and  from  an  order 
denying  the  application  and  dismissing  the 
action  the  latter  appeals. 

The  plaintiff  and  defendant  own  adjoin- 
ing quarter  sections  of  land,  with  a  public 
highway  running  between.  The  plaintiff's 
land  lies  to  the  west  of  the  defendant's,  the 
coimty  occupying  its  land  as  a  "poor  farm." 
A  liberal  quotation  from  the  decision  of  the 
trial  court  will  conduce  to  a  more  intelli- 
gent understanding  of  the  case,  and  of  the 
legal  propositions  to  be  considered.  What 
is  there  said  is  fairly  reflected  by  the  rec- 
ord. Says  the  trial  court:  ''North  and 
west  of  Todd's  land  a  draw  has  its  source, 
which  runs  diagonally  across  the  northeast 
corner  of  his  land,  crosses  the  public  road, 
and  enters  the  land  of  the  county  well  to 
the  north  side.  This  draw  runs  in  a  south- 
erly direction  for  more  than  60  rods  upon 
the  county  farm,  and  then  bears  to  the 
southwest  across  the  public  road,  and  then 
runs  across  the  southeast  corner  of  Todd's 
land,  and  from  thence  into  Beaver  creek,  4 
or  5  miles  distant.  This  draw  is  tho 
natural  surface  drainage  for  more  than  400 
acres  of  land  before  it  enters  the  county 
farm.  Its  bed  is  generally  crossed  in  farm- 
ing the  land  in  and  on  either  side  of  it. 
The  cast  half  of  the  county  farm  is  low, 
and  near  its  center  is  some  basin  land,  upon 
which  the  surface  water  naturally  runs 
from  60  or  70  acres  of  surrounding  land. 
Between  this  basin  or  low  land  and  the 
dr&w  west  of  it,  there  is  a  rim  or  ridge 
which  would  prevent  the  water  from  find- 
ing its  way  into  the  draw.  About  twelve 
years  ago  the  then  owner  of  th^  county 
farm  dug  a  ditch  or  drain  from  this  low 
land  in  a  westerly  direction  through  the 
ridge  and  into  the  draw,  the  ditch  at  its 
deepest    point    being   about   4    feet.       This 
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ditch  enters  the  draw  at  a  point  about  15 
rods  oast  of  plaintiff's  land.  The  county 
purohased  its  farm  about  three  years  since, 
and  has  opened  and  cleaned  the  ditch,  so 
that  the  basin  land  on  the  east  side  of  its 
farm  is  drained  into  the  draw,  and  thence 
through  plaintiff's  farm.  None  of  the 
water  in  the  basin  would  find  its  way  into 
this  draw,  but  for  the  ditch  above  men- 
tioned. In  wet  seasons  the  flow  through 
the  draw  is  appreciably  increased,  and  it 
continues  to  flow  longer  than  it  did  before 
the  opening  of  the  ditch.  This  action  was 
begun  to  enjoin  the  county  and  its  officers 
from  draining  its  low  land  into  the  draw. 
The  plaintiff  claims  that  his  land  has  been 
injured  iu  value  by  reason  of  the  construc- 
tion and  maintenance  of  the  ditch.  The 
defendant  claims  that  it  has  a  lawful  right 
to  make  use  of  this  natural  surface  drain- 
age for  its  own  benefit.  The  facts  are 
practically  undisputed,  and,  in  view  of  the 
holding  of  our  supreme  court,  it  is  believed 
that  the  issue  is  wholly  one  of  law.  It  was 
neither  alleged  nor  proved  that  the  country 
was  negligent  in  the  construction  or  main- 
tenance of  the  ditch,  and  the  question  for 
determination  is  whether  one  may  conduct 
surface  water  into  a  draw  on  his  own  prem- 
ises, and  thus  increase  the  flow  of  the  draw 
to  the  injury  of  his  neighbor.  Whatever 
may  be  the  rule  in  other  jurisdictions,  it  is 
well  settled  that  the  proprietor  of  lands 
may,  by  a  proper  use  and  improvement 
upon  them,  deflect  surface  waters,  and  for 
consequent  damages  to  his  neighbor  he  is 
not  liable  in  the  absence  of  negligence." 
The  surface  water  sought  to  be  deflected  in 
the  manner  complained  of  does  not  consti- 
tute a  lake,  pond,  or  lagoon  of  a  permanent 
character.  In  seasons  when  the  precipita- 
tion is  above  normal,  and  in  the  more  rainy 
periods  of  the  year,  water  collects  therein, 
and  so  remains  for  a  period  of  time.  In  the 
drier  portions  of  the  year,  by  evaporation 
and  percolation,  the  water  passes  off,  leav- 
ing the  land  dry  as  other  portions  thereof. 
It  is,  as  we  understand  the  record,  not  de- 
nied but  that  the  means  resorted  to  by  the 
defendant  for  the  purpose  of  reclaiming  the 
basin  or  swamp  land  on  its  premises,  and 
relieving  it  of  the  accumulation  of  surface 
water  wiiich  would  otherwise  collect  there- 
on, are  the  most  appropriate  and  best  calcu- 
lated to  accomplish  the  desired  result. 
While  there  are  allegations  in  the  pleadings 
tending  to  raise  an  issue  as  to  whether  the 
natural  drainage  is  toward  the  draw,  and 
in  the  direction  of  the  course  of  the  arti- 
ficial drain,  and  whether  the  methods  adopt- 
ed are  reasonably  well  calculated  to  effectu- 
ate with  the  least  possible  injury  the  re- 
clamation of  the  swamp  or  basin  land,  yet 
the  evidence  clearly  supports  the  inference 
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that    the   improvement,   as   it   was   under- 
taken, is  the  practical,  most  natural,  and 
reasonable  plan  that  could  be  adopted.    No 
inference  of  n^ligence  or  improper  adop- 
tion and  execution  of  plans  in  reclaiming 
the  land  sought  to  be  relieved  of  the  sur- 
face water  collected  thereon  can  be  drawn 
from  any  of  the  evidence  appearing  in  the 
record.     It  is  the  contention  of  counsel  for 
plaintiff  that,  wholly  aside  from  any  ques- 
tion of  negligence,  it  is  an  actionable  wrong 
for  the  defendant  to  collect  in  the  artificial 
drain  constructed  by  it  the  waters  draining 
naturally  into  the  basin  or  low-lying  land 
on   its  own   premises,  and  discharge  them 
into  the  draw  running  through  its  own  land, 
and    thence    through    such    draw    on    the 
premises    of    the    plaintiff.      This,    it    is 
claimed,  is  a  wrongful  invasion  oi  a  well- 
established     right.       Notwithstanding    the 
rule  of  the  common  law  as  to  surface  water 
being  regarded  as  the  common  enemy,  say 
counsel,  the  doctrine  does  not  extend  so  far 
as  to  permit  one  landowner  to  cast  surface 
water  in  a  body  upon  his  neighbor;  and,  if 
he  does  so,  he  is  liable  for  the  injury  sus- 
tained.   The  draw  or  ravine  into  which  the 
surface  water  from  the    basin  on  the  de- 
fendant's premises  is  drained  is  not  a  water 
course,  in  the  technical  sense  of  the  term. 
It    is,    however,    unmistakably    a    natural 
waterway    or    channel    in    which    surface 
water  is  collected  and  flows  to  its  mouth, 
and   affords   an   outlet   for   all    the   water 
naturally    draining    therein  from  the  sur- 
rounding   country    into    Beaver     creek,    a 
natural  water  course,  where  it  finds  its  way 
some  4  or  5  miles  distant.      The   draw  in 
question  is  a  natural  surface-water  channel, 
not,  of  course,  having  a  sustained  fiow,  nor 
any  permanent  source  of  supply.    It  carries 
to  the  creek  the  surface  water  after  each  re- 
curring rain  or  the  melting  of  snow,  and 
then  becomes  dry.    It  has  not  a  worn  dian- 
nel  cut  in  the  soil,  and  its  bottom  is  grown 
over  with  grass  when  not  in  cultivation.    It 
is  one  degree  removed  from  natural  .wat^r 
courses,  according  to  their  technical  signifi- 
cation.    The   defendant's    land    lies   within 
the  territory  drained  by  the  draw  in  ques- 
tion;   that    is,    the    surface    water    fallin<r 
thereon  natural Iv   finds   its   wav   into  thii^ 
draw,  and  thence  into  the  stream  into  which 
the  draw  empties.    The  part  of  defendani'.^ 
land  sought  to  be  reclaimed  has  no  natural 
outlet.    It  is  a  basin,  and  the  natural  drain- 
age is  toward  the  center  thereof.    The  basin 
acts  as  a  receptacle  for  the  surface  water 
falling  on  60  or  70  acres.     If,  however,  the 
basin  were  filled  up,  or  if  drained  of  its  ac- 
cumulated   water,    the    natural    drainage 
would  be  toward  and  into  the  draw  passinsr 
through  and  oveV  a  part  of  the  defendant's 
land,  and  on  and  over  the  land  of  the  plain- 
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tiiT.  Good  husbandry  is  promoted  by  the 
reclamation  of  this  waste  land,  and  using 
it  for  tillage  purposes.  But  for  its  wet 
character,  because  of  the  conformation  of 
the  surface,  the  land  would  be  as  useful 
and  valuable  as  other  farm  lands  in  the  im- 
mediate vicinity.  If  it  is  not  permissible 
to  drain  the  waters  off  and  into  the  draw, 
and  thereby  improve  the  land  for  agricultu- 
ral purposes,  then  defendant  must  permit  the 
land  to  lie  and  remain  useless,  and  the 
water  to  stand  and  remain  thereon,  except 
as  it  may  pass  off  by  evaporation  or  per- 
colation. 

Under  facts  and  circumstances  such  as 
narrated,  is  it  an  infringement  of  the  rights 
of  the  plaintiff  by  an  artificial  channel  to 
drain  the  water  from  the  swamp  land  of  the 
defendant  into  the  draw  passing  through  its 
premises,  and  there  permit  it  to  flow  down 
and  over  the  defendant's  lands  ?  In  other 
words,  by  adhering  to  the  natural  course  of 
drainage,  may  the  surface  water  draining 
into  the  draw  be  increased  to  the  extent 
necessary  to  drain  the  65  or  70  acres  which 
would  otherwise  flow  into  the  basin  on  de- 
fendant's land,  and  there  remain?  It  mav 
be  conceded  that  some  injury  results  to  the 
proprietor  of  tlie  lower  estate  by  reason  of 
the  increased  flow  of  surface  water  thus 
drawn  on  his  land,  and  the  direct  question 
is  whether  the  law  affords  him  a  remedy,  or 
whether  it  is  an  injury  damnum  absque  in- 
juria. Surface  water  is  regarded  as  the 
common  enemy,  which  every  proprietor  may 
fight  or  get  rid  of  as  best  he  may;  and  a 
landowner  may  expel  from  his  land  all  mere 
surface  water,  in  draining  his  soil  for  agri- 
cultural purposes,  and  an  adjoining  land- 
owner will  have  no  right  of  action  by  reason 
of  such  diversion.  Gould,  Waters,  g  265, 
and  authorities  cited.  The  above  rule,  like 
all  others,  has  its  exceptions  and  limi- 
tations. Another  rule  well  established,  and 
related  to  the  first,  is  that  a  landowner  has 
no  right  to  rid  his  land  of  surface  water  by 
collecting  it  in  an  artificial  channel  and  dis- 
charging it  u])on  an  adjoining  proprietor. 
To  do  so  would  violate  elementary  princi- 
ples of  justice.  The  adjoining  proprietor's 
land  ou|^t  not  to  be  made  to  bear  a  burden 
naturally  belonging  to  the  other  estate.  But 
it  is  said  a  landowner  may  drain  his  land 
by  artificial  ditches,  and  thereby  cause  the 
water  to  pass  more  rapidly  and  with  in- 
creased volume  on  the  adjacent  land  of  the 
lower  proprietor,  if  the  same  water  would 
not  naturalh'  flow  in  a  different  direction, 
and  he  acts  with  the  proper  regard  for  his 
neighbor's  welfare.     Id.  f  271. 

From  these  rules  of  general  application, 
and  the  prior  decisions  of  this  court  touch- 
ing the. doctrine  of  surface  waters,  has  the 
plaintiff  brought  himself  within  the  rule 
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and  the  reason  of  it,  and  is  he  entitled  to  an 
order  perpetually  enjoining  the  defendant 
from  maintaining  the  artificial  ditch  con- 
structed for  the  purpose  of  reclaiming  and 
utilizing  for  agricultural  purposes  the  land 
drained  thereby?  In  Davia  v.  Londgreen,  8 
Xeb.  43, — an  early  case  in  this  court, — it  is 
held  that  "the  owner  of  a  natural  pond  or 
reservoir,  wherein  the  surface  water  from 
the  surrounding  land  accumulates,  and  fr(Mn 
which  it  has  no  means  of  escape  except  by 
evaporation  or  percolation,  cannot  lawfully, 
by  means  of  a  ditch,  discharge  such  Water 
upon  the  land  of  his  neighbor,  to  his  in- 
jury." It  is  apparent  from  a  reading  of 
•tiie  opinion  in  that  case  that  what  the  court 
in  fact  decided  was  that  the  surface  water 
on  the  upper  estate  could  not  be  collected  in 
an  artificial  channel,  and  thrown  on  the 
land  below,  there  to  remain,  or  to  cut  a 
channel  for  itself  to  some  lower  level.  The 
principle  enunciated  may  be  considered  as 
the  accepted  common-law  rule  relating  to 
the  deflection  of  surface  waters,  and  is  and 
has  been  the  doctrine  obtaining  in  this  state 
since  its  first  announcement.  The  allegation 
in  the  petition  in  that  case,  on  which  the 
right  to  relief  was  predicated,  as  disclosed 
by  the  opinion,  was  that  the  water  drained 
through  the  artificial  channel  spreads  over 
and  into  several  acres  of  cultivated  land, 
and  renders  the  same  not  cultivable  and 
unfit  for  use,  that  it  had  begun  to  cut  a 
water  course,  and  that  the  natural  result 
from  such  ditch  "is  to  cause  all  the  water 
accumulating  in  said  pond  after  each  rain 
and  in  the  spring  season  to  flow  over,  into, 
and  across  the  said  land  of  plaintiff,  there- 
by rendering  the  same  wholly  unflt  for 
tillage,  and  to  cut  said  water  course,  across 
plaintiff's  land  of  greater  depth  and  width 
each  time  said  pond  is  drained."  The 
Lond preen  Case  was  followed  in  Fremont, 
E.  d  M.  Valley  R,  Co.  v.  Marley,  25  Neb. 
138,  13  Am.  St.  Rep.  482,  40  N.  W.  948.  It 
is  there  again  held  that  a  party  has  no 
right  to  collect  surface  waters  in  a  ditch, 
and  pennit  them  to  flow  on  the  land  of  an- 
other, without  the  latter's  consent.  (Gregory 
V.  Bush,  64  Mich.  37,  8  Am.  St.  Rep.  797,  31 
N.  W.  94,  was  in  the  case  last  referred  to 
cited  and  quoted  from  approvingly,  where- 
in i%,  is  said  by  the  supreme  court  of  Michi- 
gan: "One  has  a  right  to  ditch  and  drain 
and  dispose  of  the  surface  water  upon  his 
land  as  he  sees  fit,  but  he  is  not  authorized 
to  injure  by  so  doing  the  heritage  of  his 
neighbor.  He  cannot  collect  and  concen- 
trate such  Avaters  and  pour  them  through 
an  artificial  ditch  in  unusual  quantities 
upon  his  adjacent  proprietor."  In  the 
latter  case  decided  by  this  couft,  as  in  the 
former,  the  question  for  consideration  was 
the  throwing  of  unusual  quantities  of  sur- 


566 


Nebraska  Supreme  Cotjbt. 


Jons. 


face  water,  by  means  of  artificial  channels, 
on  the  lower  proprietor's  land,  where  it 
rested  or  found  its  way  gradually  to  some 
lower  level.  In  neither  of  these  two  cases 
was  the  question  here  presented  considered 
or  decided.  The  right  to  the  use  of  a 
natural  surface  water  way  or  channel  in 
carrying  off  surface  water,  or  to  increase  its 
fiowage  by  the  drainage  through  artificial 
channels  or  ponds  and  lagoons,  of  a  tempo- 
rary character,  did  not  enter  into  the  con- 
sideration of  either  case;  and  in  each  it 
was  very  properly  decided  that  the  lower 
proprietor  should  be  protected  from  an  in- 
vasion of  a  substantial  right  by  throwing 
unnecessarily,  and  in  unusual  quantities, 
accumulated  surface  waters  on  the  lower 
land  to  its  damage  and  detriment.  The  act 
complained  of,  and  the  wrong  relieved 
against,  was  the  burdening  of  the  lower 
estate,  and  where  the  relief  of  one  could  be 
accomplished  only  by  the  imposition  of  a 
like  burden  on  the  other.  Where  there  are 
two  estates  otherwise  equally  favorably 
situated  by  nature,  and  one  is  burdened  by 
an  accumulation  of  surface  water  in  a  pond 
or  lake,  it  is  difficult  to  conceive  of  any 
sound  principle  of  justice  which  would  per- 
mit the  estate  so  burdened  to  be  relieved  by 
collecting  in  an  artificial  ditch  such  sur- 
plus waters,  and  casting  them  upon  the  land 
of  the  lower  proprietor,  to  his  damage  and 
detriment.  Each  proprietor  takes  the 
land  as  nature  has  formed  it^  and  one  ought 
not  to  improve  his  estate  solely  at  the  ex- 
pense of  his  more  fortunate  neighbor. 

In  the  case  at  bar,  strictly  speaking,  the 
defendant  does  not  collect  the  accumulated 
surface  water,  and  by  means  of  artificial 
channels  cast  it  on  the  land  of  the  lower 
proprietor.  What  it  does,  in  fact,  is  to 
drain  the  basin  on  its  own  land  by  an  arti- 
ficial channel  into  a  draw  or  natural  water- 
way for  surface  water  passing  over  its  land, 
where  the  water  flows  according  to  the  nat- 
ural course  of  drainage  over  the  lands  of 
the  lower  proprietor ;  thereby  increasing  the 
flow  of  the  surface-water  channel  to  the  ex- 
tent of  surface  drainage  on  65  or  70  acres 
of  land.  It  is  argued  that  the  natural 
course  of  drainage  is  toward  the  center  of 
the  basin  on  defendant's  land,  and  there- 
fore it  cannot  be  said  that  the  artificial 
drainage  only  expedites  the  flow  of  surface 
"wuter  which  would  otherwise  find  its  way 
into  the  draw  and  onto  plaintiff's  land. 
What,  in  fact,  is  done,  say  coimael,  is  to 
divert  into  a  new  channel,  and  in  a  different 
direction,  contrary  to  the  natural  course  of 
drainage,  the  surface  waters  collected  in 
such  basin,  and  that  such  drainage  of  sur- 
face waters  is  opposed  to  all  the  rules  gov- 
erning the  control  and  deflection  of  surface 
waters.  We  do  not  regard  the  arginnent  as 
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wholly  sound.  Of  course,  the  drainage  is 
towards  the  center  of  the  basin.  This,  bow- 
ever,  may  be  said  of  thousands  of  depress 
sions  in  the  surface  of  land  in  any  specified 
territory  drained  in  one  general  direction, 
and  into  a  certain  surface-water  drain.  Yet 
one  would  not  seriously  aigue  that  such  de- 
pressions could  not  be  filled  or  drained  by 
ditches,  and  yet  the  waters  therefrom  would 
continue  to  flow  according  to  the  natural 
course  of  drainage.  The  territory  immedi- 
ately surrounding  the  basin,  except  as  modi- 
fied by  the  basin  itself,  drains  into  the  draw 
passing  over  plaintiff's  land.  The  draw  is 
the  naturi^JF  outlet  for  the  surface  water 
falling  in  that  territory,  and  is  the  natural 
outlet  for  the  basin  and  the  land  drained 
into  it,  if  it  is  to  have  any  outlet  at  all. 
Treating  the  basin  and  the  land  drained 
into  it  as  an  independent  watershed,  then 
counsel's  position  is  right;  but,  viewing  the 
land,  as  we  think  should  be  done,  as  having 
a  natural  drainage  into  some  permanent 
lake  or  other  similar  body  of  water,  or  into 
a  regular  water  course  by  means  of  surface- 
water  channels,  the  territory  in  question 
properly  and  naturally  drains  into  the  draw 
spoken  of,  and  thence  into  Beaver  creek,  a 
natural  water  course. 

In  Rath  v.  Zemhleman,  49  Neb.  351,  68  N. 
W.  488, — a  case  decided  in  1896,  and  upon 
a  record  presenting  an  almost  identical 
state  of  facts  as  in  the  case,  at  bar, — after 
reviewing  the  prior  decisions,  it  is  by  the 
court  held:  "In  an  action  for  damages  al- 
leged to  have  been  caused  by  the  drainage 
of  surface  water  from  a  pond  on  defendant's 
land  into  a  draw  by  which  said  water  was 
conducted  to  and  across  tlie  land  of  plain- 
tiff, an  admission  by  plaintiff  that  the  draw 
was  a  natural  waterway,  and  had,  since  his 
ownership  of  the  land  claimed  to  have  been 
damaged,  been  such  a  waterway,  and  that 
the  water  generally  from  that  portion  of 
the  country  had  flowed  through  this  ravine, 
precluded  the  possibility  of  a  recovery  of 
damages  for  the  destruction  of  the  grass  in 
the  bed  of  such  draw  on  his  premises,  caused 
by  the  additional  flowage  resulting  from  the 
aforesaid  drainage."  Ryan,  C,  writing  the 
opinion  of  the  court,  says:  "On  the  trial 
it  was  admitted  by  the  plaintiff,  in  open 
court,  that  the  draw  through  which  the 
water  flowed  from  the  defendant's  land  to 
and  across  plaintiff's  was  a  natural  water- 
way running  from  Clay  county,  and  that  it 
had  been  such  ever  since  plaintiff  had  oc- 
cupied his  premises,  and  that  the  waters 
from  that  country  were  drained  through 
this  ravine  or  draw,  and  ran  down  through 
plaintiff's  land.  In  view  of  the  holdings  of 
this  court,  since  the  trial  of  this  case,  an- 
nounced in  Anheuser-Busch  Bremng  Asto. 
V.  Peterson,  41  Neb.  897,  60  N.  W.  373;  Mor- 
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rissry  v.  CJticaffO,  B,  d  Q.  R.  Co.    3S    Neb. 
40ti,  oi;  X.  W .  946,  57  N.  W.  522 ;  Lincoln  d 
JS.  H.  R,  Co.  V.  Sutherland,  44  Neb.  526,  62 
N.  W.  859;  Beatrice  v.  Leary,  45  Neb.  149, 
50  Am.  St.  Rep.  546,  63  N.  W.    370;    and 
'/acobaon  v.  Van  Boening,  48  Neb.  80,  32  L. 
R.  A.  229,  58  Am.  St.  Rep.  684,  66  N.  W. 
933,  the  plaintifT  in  no  event  could  have  re- 
covered damages  in  the  face  of  his  admis- 
sions as  to  the  fiowage,  and  the  character  of 
the    waterway    which    it    followed."     The 
principles    underlying   the   decision    in   the 
•case  cited  and  in  the  one  at  bar  are  almost, 
if  not  quite,  the  same.     In    fact,    the    two 
cases  cannot  well  be  distinguished.       If  the 
injury  to  the  hay  in  the  draw  because  of  the 
drainage  therein  of  surface  water  by  means 
of  ditches  afforded  no  ground   of    recovery, 
then  the  increased  fiowage  in  the  case  at  bar 
by  reason  of  the  drainage  of  the  basin  can- 
not justify  an  injunction  against  its  further 
■continuance.       We   can   hardly   escape   the 
•conclusion  that  the    Rath-Zemhleman  Case 
must  necessarily  govern  us  in  the  disposi- 
tion of  the  one  at  bar,  unless  it  may  be  said 
that  the  case  ought  not  to  be  followed.    The 
•decision    is   based   e.vpressly   upon    the   au- 
thority of  the  prior  holdings  in  this  juris- 
diction.    An   examination   of  these   several 
decisions   warrants  the   conclusion   that  in 
this  jurisdiction  the  rule  is  that  the  drain- 
age of  mere  surface  water,  collected  from 
rains    and    melting    snows    in    lagoons    or 
basins,  when  done  without  n^ligence  and 
for  the  purpose  of  reclaiming  what  would 
otherwise  be  waste  land,  in  the  interest  of 
good  husbandry,  by   an   artificial   channel, 
and    according    to   the   natural    course   of 
drainage,  may  be  accomplished  by  diverting 
such  waters  into  a  natural  surface  water- 
way or  channel  on  the  owner's  land,  where 
it  finds  an  outlet  in  a  stream    or    natural 
water  course,  and  that  the  injury,  if  any, 
resulting  to  a  lower  landed  proprietor,  over 
whose  land  it  flows,  is  incidental  only,  and 
for  which  no  damage  will  accrue,  nor  relief 
be  awarded  by  enjoining  a  continuance  of 
the  drainage  of  such  surface  water  by  the 
method  resorted  to  for  that  purpose. 

The  authorities  cited  in  the  opinion  of 
the  case  last  referred  to  fairly  support  the 
proposition  stated  in  the  syllabus.  Morris- 
sey  T.  Chicago,  B,  d  Q.  R.  Co.  38  Neb.  406, 
56  N.  W.  946,  57  N.  W.  522,  was  a  case  in- 
volving the  right  to  deflect  surface  water  in 
the  construction  of  a  railroad  embankment; 
and  it  is  held,  following  the  oomm(m-law 
rule,  that  where  such  an  embankment  is  not 
negligently  constructed,  and  it  deflects  or 
throws  back  surface  water  from  its  natural 
-course,  the  railroad  company  is  not  liable  in 
damages  to  the  proprietor  of  neighboring 
lands  thereby  incidentally  overflowed  and 
injatvd.  A  large  number  of  authorities 
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are  reviewed  in  the  opinion.  Among  others, 
Gannon  v.  Uargadon,  10  Allen,  106,  87  Am. 
Dec.  625.  In  that  case  it  is  said :  '*The  ob- 
struction of  surface  water,  or  an  alteration 
in  the  flow  of  it,  affords  no  cause  of  action 
in  behalf  of  a  person  who  may  suffer  loss  or 
detriment  therefrom  against  one  who  does 
no  act  inconsistent  with  the  due  exercise  of 
dominion  over  his  own  soil.  ...  A 
party  may  improve  any  portion  of  his  land, 
although  he  may  thereby  cause  the  surface 
water  flowing  thereon,  M'henoesoever  it  may 
come,  to  pass  off  in  a  different  direction 
and  in  larger  quantities  than  previously.  If 
such  an  act  causes  damages  to  adjacent 
land,  it  is  damnum  absque  injuria"  An- 
heuser-Busch Brewing  Asso.  v.  Peterson,  41 
Xeb.^897,  60  N.  W.  373,  announces  the 
principle  just  alluded  to,  in  the  fifth  para- 
graph of  the  syllabus,  wherein  it  is  stated: 
''Every  proprietor  may  lawfully  improve  his 
property  by  doing  what  is  reasonably  neces- 
sary for  that  purpose,  and,  unless  guilty 
of  some  act  of  negligence  in  the  manner  of 
its  execution,  will  not  be  answerable  to  an 
adjoining  proprietor,  although  he  may 
thereby  cause  the  surface  water  to  flow  onto 
the  premises  of  the  latter  to  his  damage." 
The  next  paragraph  declares:  "But  if,  in 
the  execution  of  such  enterprise,  he  is 
guilt}*^  of  negligence  which  is  the  natural 
and  proximate  cause  of  injury  to  his  neigh- 
bor, he  is  accountable  therefor."  Lincoln  d 
B.  H.  R.  Co.  V.  Sutherland,  44  Neb.  526,  62 
N.  W.  859,  reiterates  that  the  doctrine  of 
this  court  is  the  rule  of  the  common  law 
that  surface  water  is  a  common  enemy,  and 
that  an  owner  may  defend  his  premises 
against  it  by  dike  or  embankment,  and,  if 
damages  result  to  adjacent  proprietors  by 
reason  of  such  defense,  he  is  not  liable 
therefor.  It  is  said,  however,  The  rule  is 
subject  to  the  further  rule  that  a  proprietor 
must  so  use  his  own  property  as  not  to  un- 
necessarily and  negligently  injure  his  neigh- 
bor. In  that  case  a  railroad  company  was 
held  legally  responsible  and  liable  for  con- 
structing its  roadbed  and  embankment  over 
a  draw,  where  surface  water  produced  by 
rains  and  melting  snow  were  wont  to  run 
from  the  surrounding  territory,  and  thence 
into  the  Platte  river,  without  making  pro- 
visions for  a  culvert  or  opening  through  the 
embankment  over  such  draw  for  the  escape 
of  waters  flowing  naturally  therein.  The 
same  principle  was  again  enunciated  and 
adhered  to  in  Beatrice  v.  Leary,  45  Neb. 
149,  50  Am.  St.  Rep.  546,  63  N.  W.  370, 
where  the  act  of  negligence  for  which  a  re- 
covery was  allowed  consisted  in  the  obstruc- 
tion of  a  draw  through  which  flowed  sur- 
face water,  resulting  in  the  overflowing  of 
the  land  of  an  adjacent  proprietor.  In 
Jacobson  V.  Van  Boening,  48  Neb.  80,  32  L. 
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R.  A.  229,  58  Am.  St.  Rep.  684,  66  N.  W. 
993,  the  former  decisions  of  this  court  were 
exhaustively  reviewed,  and  were  declared  to 
.  be  harmonious,  and  to  rest  upon  the  princi- 
ples announced  in  the  syllabus  in  that  case. 
It  appears  from  the  opinion  that  an  injime- 
tion  against  diverting  surface  waters  col- 
lected in  ponds  and  lagoons  on  an  upper 
proprietor,  and  throwing  them  on  lower 
lands,  was  granted,  and  made  perpetual, 
but  solely  on  the  ground  that  the  plan 
adopted  for  the  diversion  of  such  waters  was 
not  the  most  reaAonable  and  practicable 
method  of  reclaiming  the  land  sought  to  be 
relieved  from  such  surplus  waters,  and  that 
such  plan  unnecessarily  burdened  the  plain- 
tiff's land  in  that  action  with  an  increased 
flow  of  surface  water,  by  reason  of  the  ecm- 
struction  of  the  artificial  channels  or  ditches 
constructed  for  such  purpose.  In  the  opin- 
ion it  is  said :  'The  damage  alleged  is  that, 
whereas  the  natural  drainage  from  the 
lagoons  is  southeast,  these  ditches  divert  it 
to  the  north,  and  thence  along  the  highway 
to  the  draw;  discharging  a  large  body  of 
M'ater  thereby  across  plaintiff's  land,  cutting 
trenches,  and  covering  the  land  with  ac- 
cretions. It  also  appears  that,  by  the  con- 
struction of  a  ditch  much  shorter  than  the 
one  now  maintained,  the  defendant  might 
discharge  the  water  from  the  lago<ms  into 
this  same  draw  upon  his  own  land."  Again, 
it  is  said  by  the  autlior  of  the  opinion,  after 
discussing  other  matters :  **With  these  pre- 
liminary matters  cleared  away,  the  question 
remains  whether  the  plaintiff  was  entitled 
to  relief  against  the  defendant  for  discharg- 
ing surface  water  through  a  ditch,  in  a 
volume,  upon  plaintiff's  land,  contrary  to 
tho  natural  course  of  drainage,  and  the 
proof  showing  that  as  effective  and  as  con- 
venient a  method  of  discharging  water 
might  have  been  availed  of  without  dis- 
charging it  on  the  highway  or  on  plaintiff's 
land."  See  also  Churchill  v.  Beethe,  48 
Neb.  87,  35  L.  R.  A.  442,  66  N.  W.  992,  and 
GUniore  v.  Arvisirong,  48  Neb.  92,  66  N.  W. 
998.  The  supreme  court  of  Illinois  {Peck 
V.  Herrington,  109  111.  Oil,  60  Am.  Rep. 
627 )  holds  to  the  doctrine  that  "tlie  owner 
of  land  upon  which  there  is  a  pond  in  which 
is  collected  the  surface  watci-  only  from 
rains  and  melting  snow,  when  good  husband- 
ry so  requires,  may  drain  the  same  by  an 
artificial  drain  constructed  upon  his  own 
land,  whereby  its  water  is  thrown  into  the 
same  outlet  or  natural  drain  it  was  ac- 
customed to  take  before,  when  the  pond  was 
full,  notwithstanding  the  flow  of  the  water 
over  a  servient  tract  of  land  may  thereby  be 
increased."  The  same  court,  in  Anderson  v. 
Henderson,  124  111.  164,  16  N.  E.  232,  again 
announces  the  same  doctrine,  and  holds  to 
the  rule  that  the  drainage  of  surface  water 
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by  ditches  and  drains  into  the  natural  and 
usual  channels  which  nature  has  provided, 
even  if  the  quantity  of  water  thrown  upon 
the  next  adjoining  landowner  ia  thereby  in- 
creased, does  not  give  rise  to  a  cause  of  ac- 
tion. Bughea  ▼.  Anderson,  68  Ala.  280,  44 
Am.  Rep.  147,  declares  the  rule  to  be  that 
"the  owner  of  lands  has  a  right  to  drain 
them  by  artificial  ditches,  although  thereby 
the  water  is  precipitated  more  rapidly  and 
in  greater  volume  on  the  lands  of  an  ad- 
jacent proprietor  below,  provided  he  doe^ 
not  thereby  cause  water  to  flow  on  the  land.<( 
of  such  adjacent  proprietor,  which,  in 
the  absence  of  the  ditches,  would  hav^ 
flowed  in  a  different  direction,  and 
provided  he  acts  with  a  prudent  re- 
gard for  the  welfare  of  his  neif^h- 
bor."  In  Sheehan  v.  Flynn,  59  Minn.  436, 
26  L.  R.  A.  632,  61  N.  W.  462,  it  is  declared 
in  the  first  paragraph  of  the  syllabus  that 
''the  old  common-law  rule  that  surface  water 
is  a  common  enemy,  which  each  owner  Buy 
get  rid  of  as  best  he  can,  is  in  force  in  thi» 
state,  except  that  it  is  modified  by  the  rule 
that  he  must  so  use  his  own  as  not  unneces- 
sarily or  unreasonably  to  injure  his  neigh- 
bor. Under  this  rule,  it  is  the  duty  of  the 
owner  draining  his  own  land  to  deposit  the 
surface  water  in  some  natural  drain,  if  one 
is  reasonably  accessible;  and  he  is  entitled 
to  deposit  the  same  in  such  natural  drain^ 
though  it  be  thereby  conveyed  upon  the 
land  of  his  neighbor,  if  he  does  not  thereby 
unreasonably  injure  him."  The  doctrine 
thus  announced  is,  in  the  main,  the  same 
as  held  to  in  this  jurisdiction. 

Tlie  conunon-law  rule  as  to  the  control 
and  disposition  of  surface  water  is  in  force- 
in  this  state.  In  fighting  the  common 
enemy,  however,  the  rights  of  other  landed 
proprietors  are  to  be  regarded.  The  upper 
proprietor  may  not  act  in  a  negligent  man- 
ner. He  may  by  artificial  channels  drain 
mere  surface  waters  accumulated  in  ponds, 
lagoons,  or  basins,  and  throw  them  in 
greater  quantities  into  a  natural  surface- 
water  channel  or  draw,  and  (mto  an  adjoin- 
ing estate,  even  though  the  flow  in  such 
natural  drain  is  thereby  increased  on  and 
over  the  lower  estate.  lie  cannot  divert 
the  water  in  a  different  direction,  but  must 
conduct  it  according  to  the  natural  course 
of  drainage;  and,  when  such  is  done,  there 
is  no  legal  wrong  committed. 

The  following  principles  are,  we  think, 
fairly  deduoible  from  the  authorities  cited: 
(1)  An  owner  has  the  undoubted  right  to 
protect  his  land  from  mere  surface  water, 
and,  in  the  interest  of  good  husbandry,  to 
drain  lagoons  or  basins  thereon  of  a  tem- 
porary character  by  discharging  such  sur- 
face waters,  by  means  of  artificial  channels, 
into    a    natural    surface-water    drain,  and 
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through  such  drain  or  channel  on  and  over 
the  land  of  another,  provided  such  person 
acts  in  a  reasonable  and  careful  manner 
and  without  negligence,  and  the  injury,  if 
any,  reaolting  therefrom  to  such  lower  pro- 
prietor by  reason  of  the  increased  flowage 
in  the  natural  surface-water  drain,  will  be 
accounted  damnum  absque  injuria.  For 
negligence  in  the  manner  of  accomplishing 
the  improvement^  such  owner  is  responsible 
and  accountable  to  those  injured  by  his 
negligent  acts.  (2)  An  owner's  right  to 
discharge  surface  water  from  his  premises 
does  not  extend  so  far  as  to  permit  him  to 


collect  it  in  a  volume,  and,  by  means  of  an 
artificial  channel,  discharge  it  upon  an- 
other's land,  contrary  to  the  natural  courso 
of  drainage,  to  the  latter's  damage  and 
detriment. 

The  conclusion  reached  by  the  district 
court,  as  evidenced  by  its  judgment,  is  sup- 
ported by  the  prior  decisions  of  this  court,, 
and  is  in  harmony  with  the  general  princi- 
ples governing  the  control  of  surface 
waters;  and  the  same,  therefore,  should  be,, 
and  accordingly  is,  affirmed. 

Petition  for  rehearing  denied. 
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PHENIX     INSURANCE     COMPANY    OF 

BROOKLYN,  Plff.  in  Brr^ 

v. 

William  KERR. 
(129  Fed.  728.) 

*1.    ^Vliere,  at  tbc  close  of  a  trial  to  a 
,  efltelt  pfltrtj'  rcQueats  a  peremp- 
Inatnictlon  tn    his    favor,    and    the 
oonrt  grants  one  of  the  requests,  that  rul- 
ing: constitutes  a  general  finding  for  the  suc- 
•     cessfnl  party  by  the  court,  and  the  only  ques- 
;     tlons  It  presents  In  an  appellate  court  are« 
;     Was  the  finding  without  substantial  evidence 
to  support  it?  and.  Was  there  error  in  the 
court's  declaration  or  application  of  the  law? 
S«    Tlte  tJttcrest  of  a  pureltaacr  of  prop- 
erty*    i)vl&leli     be     luM     nnavalllledly 
asreed  to  buxt  and  which  the  former  own- 
'     er  has  absolutely  contracted  to  sell  to  him 
;     upon  definite  terms,  is  the  sole  and  uncondi- 
tional ownership  within  the  true  meaning  of 
the   ordinary   clause   upon    that   subject    in 
Insurance  iwllcies,  because  the  vendor  may 
compel  the  vendee  to  pay  for  the  property 
and  to  suffer  any  loss  that  occurs. 
8.    Tbe  Interest  of  an  o-vrner  of  property 
frltieli  AMI  other  liolds  nnder  bis  option 
to   pnrcbase,  which  is  irrevocable  by  the 
owner,  but  which  the  holder  of  the  option  has 
not  bound  himself  to  accept,  and  which  he  la 
free   to   abandon,   is  the  sole  and   uucondi- 
tional  ownership  of  the  property  within  the 
pro|Kr  interpretation  of  the  clause  upon  that 
subject  in  insurance  policies,  because  the  own- 
er cannot  compel  the  holder  of  the  option  to 
take  the  property  or  suffer  the  loss. 
4.    A    distinct    denial    by    an    Insurance 
company  of  liability  nnder  a  policy 
after  tbe  loss,  and  within  the  time  pre- 
scribed for  the  proofs,  upon  the  ground  that 

•Headnotes  by  Sanbobn^  Circuit  Judge. 


there  was  no  contract  of  insurance.  Is  a 
waiver  of  proofs  of  loss,  because  in  such  a 
case  the  proofs  do  not  tend  to  induce  the 
company  to  pay  the  loss,  and  they  are  futile. 

(Biarch  28,   1904.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  enforce  payment  of  the 
amount  alleged  to  lie  due  on  a  policy  of  fire 
insurance.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanhornf  Thayer,  and 
Ilook,  Circuit  Judges. 

Meears.  H.  C.  Brome  and  A.  H.  Bvr-^ 
nett,  for  plaintiff  in  error: 

An  insurance  agent  representing  several 
companies,  with  authority  to  issue  and  can- 
cel policies,  may,  in  a  proper  case,  also  act 
as  the  agent  of  the  insured  in  waiving  no- 
tice of  cancelation  and  in  accepting  a  deliv- 
ery of  a  new  policy  when  substituted  for 
tbe  one  canceled. 

Hamm  Realty  Co.  v.  yew  Hampshire  F,. 
Ins,  Co,  80  Miiin.  139,  83  N.  W.  41 ;  Dibble 
v.  Northern  Assur.  Co.  70  Mich.  1,  14  Am. 
St.  Rep.  470,  37  N.  W.  704;  Buiok  v.  Me- 
ohanics*  Ins.  Co.  103  Mich.  76,  01  N.  W* 
337 ;  Stone  v.  Franklin  F.  Ins,  Co.  106  N.  Y. 
543,  12  N.  E.  45;  Amfeld  v.  Guardian 
Assur.  Co.  172  Pa.  605,  34  Atl.  580. 

Kerr's  "interest"  was  not  that  of  "unc<»- 
ditional  and  sole  ownership,"  but,  to  the- 
contrary,  the  fact  is,  and  the  court  should 
have  determined,  that  Kerr  was  not  the 
owner  of  the  elevator  at  all. 

Heryfoid  v.  Davis,  102  U.  S.  235,  26  li. 


NoTB. — For  other  cases  in  this  series  as  to 
condition  in  insurance  policy  as  to  sole  and  un- 
conditional ownership  of  property,  see  Hamil- 
ton V.  Dwelling  House  Ins.  Co.  22  L.  R.  A.  527 ; 
Syndicate  Ins.  Co.  v.  Bohn,  27  L.  R.  A.  614; 
Dumas  v.  Northwestern  Nat.  Ins.  Co.  40  L. 
R.  A.  388;  Southern  Ins.  Co.  v.  Estes,  52  L.  R. 
66  L.  R.  A. 


A.  915 ;  and  Steinmeyer  v.  Steinmeyer,  69  L» 
R.  A.  319. 

As  to  waiver  of  proofs  of  loss  by  denial  ot 
liability,  see  also  German  Ins.  Co.  v.  Oueck,  9- 
T^  R.  A.  835 ;  Faust  v.  American  F.  Ins.  Co. 
30  L.  R.  A.  783 ;  and  Hicks  v.  British  America 
Assur.  Co.  48  L.  R.  A.  424. 
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^d.  160;  Imperial  F.  Ins.  Co,  v.  Dunham, 
117  Pa.  460,  2  Am.  St.  Rep.  686,  12  Atl. 
068;  Carey  v.  Allemania  F.  Ins.  Co.  171 
Pa.  204,  33  Atl.  185;  Manhattan  F.  Ins. 
Co.  V.  Weill,  28  Gratt.  389,  26  Am.  Rep. 
364;  Johannes  v.  Standard  Fire  Office,  70 
Wis.  196,  5  Am.  St.  Rep.  159,  35  N.  W.  298; 
Davis  V.  Pioneer  Furniture  Co.  102  Wis. 
594,  78  N.  W.  596;  Pennsylvania  F.  Ins.  Co. 
V.  Hughes,  47  C.  C.  A.  459,  108  Fed.  497 ; 
Milwaukee  Mechanics*  Ins.  Co.  ▼.  Rhea,  60 
C  C.  A.  103,  123  Fed.  9. 

The  vendor  or  pledgee,  having  no  interest 
in  the  premises  save  a  lien  for  unpaid  pur- 
chase money,  or  the  holder  of  the  naked, 
legal  title  as  security  for  the  payment  of  a 
loan,  is  not  the  unconditional  and  sole  own- 
«r,  and  cannot  enforce  an  insurance  con- 
tract like  the  one  in  the  case  at  bar. 

Oettelman  v.  Commercial  Union  Assur. 
Co.  97  Wis.  237,  72  N.  W.  627;  Waller  v. 
Northern  Assur.  Co.  10  Fed.  232;  Hamilton 
T.  Dwelling  House  Ins.  Co.  98  Mich.  536,  22 
L.  R.  A.  527,  57  N.  W.  735. 

There  is  no  presumption  of  authority  to 
•act  or  the  right  to  waive. 

Harrison  v.  Hartford  F.  Ins.  Co.  59  Fed. 
732;  Smith  v.  Niagara  F.  Ins.  Co.  60  Vt. 
682,  1  L.  R.  A.  216,  6  Am.  St.  Rep.  144,  15 
AtJ.  853;  Knudson  v.  Hekla  F.  Ins.  Co.  76 
Wis.  198,  43  N.  W.  954;  Bowlin  v.  Hekla  F. 
Ins.  Co.  36  Minn.  433,  31  N.  W.  859. 

Defendant  may  plead  as  many  defenses  as 
he  may  have  so  long  as  they  are  consistent. 

McKinster  v.  Hitchcock,  19  Neb.  105,  26 
N.  W.  705;  Omaha  F.  Ins.  Co.  v.  Dierks,  43 
Neb.  475,  61  N.  W.  740;  Home  F.  Ins.  Co.  v. 
Hammang  Bros.  44  Neb.  666,  62  N.  W.  883; 
Dwelling  House  Ins.  Co.  v.  Brewster,  43 
Neb.  536,  61  N.  \V.  746;  Rochester  Loan  <€ 
Bkif.  Co.  V.  Liberty  Ins.  Co.  44  Neb.  543,  48 
Am.  St.  Rep.  745,  62  N.  W.  877;  Home  F. 
Ins.  Co.  V.  Fallon,  45  Neb.  554,  63  N.  W. 
860;  Omaha  F.  Ins.  Co.  v.  Hildehrand;  54 
Neb.  308,  74  N.  W.  589 ;  Cohh  v.  Insurance 
Co.  of  A^  A.  11  Kan.  93;  Home  F.  Ins.  Co. 
V.  Decker,  55  Neb.  346,  75  N.  W.  841 ;  State 
Ins.  Co.  V.  School  Dist.  No.  19,  66  Kan.  77, 
71  Pac.  272;  Dezell  v.  Fidelity  d  C.  Co.  176 
Mo.  253,  75  S.  W.  1102. 

Messrs.  John  M.  Rasan,  C.  C. 
TXTright,  and  John  F.  Stont,  for  defend- 
ant in  error: 

The  contract  in  question  in  this  case  is 
to  be  construed  according  to  Nebraska  law, 
and  the  case  of  McClelland  v.  Scroggin,  35 
Neb.  536,  53  N.  W.  460,  settles  the  matter, 
holding,  in  substance,  that  McCann  was  a 
mere  bailee  without  title. 

Harkness  v.  Russell,  118  U.  S.  663.  30  L. 
«d.  285,  7  Sup.  Ct.  Rep.  51 ;  Cole  v.  Berry, 
42  N.  J.  L.  308,  36  Am.  Rep.  511 ;  Chamber- 
lain V.  Smith,  44  Pa.  431 ;  Rose  v.  Story,  I 
Pa.  St.  190,  44  Am.  Dec.  121;  Haak  v.  Lin- 
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derman,  64  Pa.  499,  3  Am.  Rep.  612;  Mar- 
tin T.  Mathiot,  14  Serg.  &  R.  214,  16  Am. 
Dec.  491 ;  Heryford  v.  Davis,  102  U.  S.  235, 
26  L.  ed.  160. 

The  object  of  these  and  similar  conditions 
is  to  make  sure  that  the  person  seeking 
insurance  is  the  real  and  substantial  owner 
of  the  property  or  interest  in  it,  on  whicli 
he  intends  to  obtain  insurance,  and  thereby 
to  prevent  wagering  policies  and  fraudulent 
losses. 

Lewis  V.  2^eti7  England  F.  Ins.  Co.  29  Fed. 
496. 

Plaintiff  was  the  real  owner. 

Manchester  F.  Assur.  Co.  v.  Ahrams,  32  C. 
C.  A.  426,  61  U.  S.  App.  276,  89  Fed.  932; 
Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  743, 
58  Am.  St.  Rep.  719,  67  N.  W.  774;  Phila- 
delphia Tool  Co.  V.  British  American  Assur. 
Co.  132  Pa.  230,  19  Am.  St.  Rep.  596,  19 
Atl.  77;  Miotke  v.  Milwaukee  Mechanics^ 
Ins.  Co.  113  Mich.  166,  71  N.  Y.  463;  Yost 
V.  McKee,  179  Pa.  381,  57  Am.  St.  Rep.  604, 
36  Atl.  317;  Lycoming  F.  Ins.  Co.  v.  Jack- 
son, 83  111.  302,  25  Am.  Rep.  386;  HaU  T. 
Niagara  F.  Ins.  Co.  93  Mich.  184,  18  L.  R. 
A.  135,  32  Am.  St.  Rep.  497,  53  N-  W.  727; 
German  Ins,  d  Sav.  Inst.  v.  Kline,  44  Neb. 

395,  62  N.  W.  857;  Burson  v.  Fire  Asso.  136 
Pa.  267,  20  Am.  St,  Rep.  919,  20  AU.  401. 

Where  the  insured  has  an  insurable  inter- 
est in  the  property,  the  insurer  accepts  and 
retains  the  premium,  and  a  loss  occurs,  then 
the  insurer  cannot  escape  liability  for  such 
loss  because  of  the  fact  that  the  insured  at 
the  date  of  the  policy  was  not  invested  with 
an  absolute  and  an  unencumbered  title  to 
the  insured  property. 

Slobodisky  v.  Phenix  Ins.  Co.  53  Neb.  816, 
74  N.  W.  270;  Plienix  Ins.  Co.  v.  Fuller,  53 
Neb.  811,  40  L.  R.  A.  408,  68  Am.  St.  Rep. 
637,  74  N.  W.  269. 

The  right  of  an  insurance  company  to 
notice  of  loss  is  a  right  which  the  com- 
pany may  waive;  and  when  the  insurer  de- 
nies all  liability  for  the  loss,  and  refuses 
to  pay  the  same,  and  bases  such  denial  and 
refusal  upon  grounds  other  than  the  failure 
of  the  insured  to  give  notice  of  the  loss,  such 
denial  and  refusal  av<Md  the  necessity  of 
such  notice. 

Omalia  F.  Ins.  Co.  v.  Dierks,  43  Neb.  473, 
61  N.  W.  740;  Phenix  Ins.  Co.  v.  Bachelder, 
32  Neb.  400,  29  Am.  St.  Rep.  443,  49  N.  W. 
217;  Knickerbocker  L.  Ins.  Co,  v.  Pendleton, 
112  U.  S.  696,  28  L.  ed.  866,  5  Sup.  Ct.  Rep. 
314;  Insurance  Co.  of  N.  A.  v.  Johnson,  17 
C.  C.  A.  416,  37  U.  S.  App.  413,  70  Fed. 
796;  Rogers  v.  ^Etna  Ins.  Co.  35  C.  C.  A, 

396,  95  Fed.  107;  Bennett  v.  Agricultural 
Ins.  Co.  106  N.  Y.  243,  12  N.  E.  609; 
Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641,  11  S. 
W.  1024;  German  F.  Ins.  Co.  r.  Oueok,  136 
111.  345,  6  L.  R.  A.  835,  23  N.  E.  112;  Coiw 
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tnercial  Vuiofi  Asaur.  Co.  ▼.  ScammoUf  126 
ni.  304,  9  Am.  St.  Rep.  607,  18  N.  E.  562; 
Oommercial  Union  Assur,  Co.  v.  State,  113 
Ind.  331,  15  N.  E.  518. 

Where  offer  of  proof  of  loss  would  be  a 
vain  act,  proof  of  loss  is  deemed  waived. 

Kenton  Ins.  Co.  v.  Wiggington,  89  Ky. 
330,  7  L.  R.  A.  81,  12  S.  W.  6«8;  Fisher  v. 
Crescent  Ins.  Co.  33  Fed.  544;  Boyd  v.  Ce- 
<lar  Rapids  Ins.  Co.  70  Iowa,  325,  30  N.  W. 
585;  Lebanon  Mut.  Ins.  Co.  v.  Erb,  112  Pa. 
149,  4  Atl.  8:  Tayloe  v.  Merchants'  F.  Ins. 
€o.  9  How.  300,  13  L.  ed.  187;  Knickerbock- 
er L.  Ins.  Co.  V.  Pendleton,  112  U.  S.  096, 
28  L.  ed.  866,  5  Sup.  Ct.  Rep.  314;  Ohio  d 
M.  R.  Co.  V.  McCarthy,  96  U.  S.  258,  24  L. 
•ed.  093;  Columbia  Ins.  Co.  v.  Later ence,  2 
Pet.  25,  7  L.  ed.  335;  Northern  Assur.  Co, 
V.  Grand  View  Bldg.  Asso,  183  U.  S.  308, 
A6  L.  ed.  213,  22  Sup.  Ct.  Rep.  133. 

Sanbonit  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  action  on  a  policy  of  insurance 
Against  fire  for  damages  caused  by  the  burn- 
ing of  an  elevator.  The  complaint  was  in 
the  usual  form.  The  answer  was  that  the 
policy'  had  been  canceled  before  the  fire,  that 
The  insured  was  not  the  sole  and  uncondi- 
tional owner  of  the  property,  and  that  no 
proofs  of  loss  had  been  made.  The  plaintiff 
replied  that  the  company  had  denied  its 
liability  on  the  ground  that  there  was  no 
contract  of  insurance,  and  had  thereby 
waived  the  proofs  of  loss.  The  case  was 
tried  to  a  jury.  At  the  close  of  the  trial 
the  plaintifl*  requested  the  court  to  give  an 
instruction  to  the  effect  that  the  jury  should 
return  a  verdict  in  his  favor,  the  defendant 
a^ked  the  court  to  charge  the  jury  to  find 
a  verdict  for  the  insurance  company,  and 
the  court  told  the  jury  to  return  a  verdict 
for  the  plaintiff.  This  instruction  is  the 
alleged  error  in  this  case. 

^Vhcre  each  of  the  parties  to  a  trial  by 
jury  requests  the  court  to  charge  them  to 
return  a  verdict  in  his  favor,  he  waives  his 
right  to  any  findiug  or  trial  of  the  issues 
by  the  jury,  and  consents  that  the  court 
f«hall  find  the  facts  and  declare  the  law.  An 
acceptance  of  these  waivers  and  a  peremp- 
tory instruction  by  the  court  in  favor  of 
either  party  constitutes  a  general  finding  by 
the  court  of  every  material  issue  of  fact  and 
of  law  in  favor  of  the  successful  party.  The 
ease  is  then  in  the  same  situation  in  which 
it  wx>uld  have  been  if  both  parties  had  filed 
a  written  waiver  of  a  jury,  and  it  had  been 
tried  by  the  court.  Each  party  is  estopped 
by  his  request  from  reviewing  every  issue  of 
fact  upon  which  there  is  any  substantial 
conflict  in  the  evidence,  and  the  only  ques- 
tions whidi  the  instruction  presents  to  an 
appellate  court  are.  Was  the  court's  find- 
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ing  of  facts  without  substantial  evidence  to 
sustain  it?  and,  Was  there  error  in  its  dec- 
laration or  application  of  the  law?  United 
States  V.  Bishop,  60  C.  C.  A.  123,  125  Fed. 
181,  183:  Bowen  v.  Chase,  98  U.  S.  254,  264, 
25  L.  ed.  47,  50;  Beuttell  v.  Magone,  157 
U.  S.  154,  157,  39  L.  ed.  654,  655,  15  Sup. 
Ct.  Rep.  506;  The  City  of  New  York,  147 
U.  S.  72,  77,  37  L.  ed.  84,  87,  13  Sup.  a. 
Rep.  211;  Laing  v.  Rigney,  160  U.  S.  531, 
40  L.  ed.  525,  16  Sup.  Ct.  Rep.  366;  King  v. 
Smith,  54  L.  R.  A.  708,  49  C.  C.  A.  46,  48, 
110  Fed.  95,  97;  The  Francis  Wright,  105 
U.  S.  381,  26  L.  ed.  1100;  Meiwin  v.  Ma- 
gone, 17  C.  C.  A.  361,  363,  35  U.  S.  App. 
741,  70  Fed.  770,  777;  Chrj/stie  v.  Foster, 
9  C.  C.  A.  006,  26  U.  S.  App.  67,  61  Fed. 
651;  Stanford  v.  McOill,  6  N.  D.  536,  38  L. 
R.  A.  760,  72  N.  W.  938,  952;  Mayer  v. 
Dean,  115  N.  Y,  556,  5  L.  R,  A.  640,  22  N. 
E.  201 ;  Provost  v.  McEncroe,  102  N.  Y.  650, 
5  N.  E.  795. 

The  first  question  for  consideration, 
therefore,  is.  Was  there  any  substantial  evi- 
dence in  dupport  of  the  finding  of  the  court 
below  that  the  policy  in  suit  was  not  can- 
celed or  surrendered?  There  was  evidence 
that  the  plaintiff  was  the  owner,  and  that 
Rundberg  &  McCann  were  the  lessees  of,  and 
the  holders  of  an  option  to  purchase,  the 
elevator,  which  was  the  subject  of  this  liti- 
gation, under  a  contract  to  keep  it  injsured 
for  the  benefit  of  the  plaintiff.  McCann  had 
paid  the  premium — ^$80 — upon  the  policy  in 
suit,  and  had  caused  Rohrer,  the  recording 
agent  of  the  defendant,  to  issue  and  deliver 
it  to  the  plaintiff  in  November,  1900.  The 
policy,  by  its  terms,  promised  indemnity 
against  loss  by  the  burning  of  the  elevator 
for  the  term  of  one  year.  On  December  5, 
1900,  Rohrer  received  an  order  from  Chicago 
to  cancel  the  policy.  On  December  12,  1900, 
after  some  conversation  with  McCann  and 
with  Coryell,  the  state  agent  of  the  de- 
fendant for  the  state  of  Nebraska,  he  wrote, 
countersigned,  and  placed  in  his  safe  a  pol- 
icy of  the  Milwaukee  Mechanics'  Insurance 
Company,  which  by  its  terms  insured  Kerr 
against  loss  by  fire  on  this  elevator.  He 
debited  the  Milwaukee  company  and  cred- 
ited the  Phenix  Company  with  the  $80  pre- 
mium upon  his  account  books,  and  wrote 
the  word  **Canc(.»l^d"  across  his  register  of 
the  Phenix  policy. .  He  wrote  the  Milwaukee 
policy  and  took  the  action  which  has  been 
described  for  the  purpose  of  substituting 
that  policy  for  the  policy  of  the  defendant 
upon  which  this  action  is  founded.  While 
matters  were  in  this  situation,  and  on  De- 
cember 16,  1000,  the  elevator  burned.  On 
the  next  day  Rohrer  went  to  the  plaintiff, 
Kerr,  who  still  held  the  Phenix  policy,  told 
him  what  he  had  done,  and  that,  in  view 
of   the   entries   upon   his   books,   he   rather 
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thought  that  the  Milwaukee  company  was 
liable  for  the  loss.  Thereupon  ELerr  deliv- 
ered the  Phenix  policy  to  Rohrer,  and  took 
from  him  the  Milwaukee  policy.  Rohrer 
testified  that  Mr.  Ragan,  the  attorney  of 
the  plaintiff,  subsequently  told  him  that  he 
might  deliver  the  Phenix  policy  to  the  state 
agent,  Coryell,  and  they  would  make  no 
claim  under  it.  But  Mr.  Ragan  denied  that 
he  ever  made  any  such  statements.  Kerr 
brought  an  action  for  his  loss  against  the 
Milwaukee  Mechanics'  Company  upon  the 
policy  which  he  had  taken  in  exchange  for 
the  Phenix  policy  after  the  fire,  and  failed 
to  recover.  The  judgment  in  that  case  was 
brought  to  this  court,  and  was  affirmed. 
Kerr  v.  Milwayhee  Mechanics*  Ins,  Co,  54 
C.  C.  A.  616^  117  Fed.  442.  The  evidence 
which  conditions  the  question  whether  or 
not  the  Phenix  policy  was  canceled  before 
the  loss  in  this  case  does  not  differ  materi- 
ally from  that  which  was  produced  and  is 
set  forth  more  at  length  in  the  case  against 
the  Milwaukee  company.  In  that  case  we 
held  that  Rohrer  had  no  authority  from 
Kerr  to  consent  to  the  cancelation  of  the 
Phenix  policy,  and  that,  as  that  policy  pro- 
vided that  it  could  be  canceled  by  the  com- 
pany only  by  a  return  of  the  unearned  pre- 
mium after  a  notice  of  five  days,  and  no  no- 
tice had  been  given  to  Kerr,  who  held  the 
policy,  and  no  premium  had  been  returned 
before  the  fire,  the  policy  of  the  Phenix  c(Mn- 
pany  was  valid  and  that  of  the  Milwaukee 
company  was  void  when  the  loss  occurred. 
Nothing  has  been  presented  in  this  case  to 
lead  us  to  reverse  or  modify  that  conclu- 
sion, and  we  adhere  to  it.  When,  therefore, 
Rohrer  went  to  Kerr  with  the  Milwaukee 
policy  the  morning  after  the  fire,  that  pol- 
icy was  useless  and  valueless  and  Kerr  had 
a  valid  claim  against  the  Phenix  company 
for  about  $3,500  on  account  of  the  loss  ol 
his  elevator.  The  surrender  by  Kerr  of  the 
Phenix  policy  and  his  acceptance  of  the 
Milwaukee  policy  in  lieu  of  it  neither  re- 
leased, avoided,  nor  affected  this  claim,  be- 
cause the  exchange  was  not  made  or  in- 
tended for  that  purpose  and  there  was  no 
consideration  for  it.  The  finding  of  the 
court  below,  therefore,  that  the  Phenix 
policy  was  not  canceled  before  the  loss,  and 
that  the  plaintiff's  claim  under  it  was  not 
avoided  or  released  thereafter,  waa  not  with 
out  substantial  and  sufficient  evidence  to 
sustain  it,  and  it  is  affirmed. 

Was  the  interest  of  the  plaintiff,  Kerr, 
in  the  elevator  other  than  the  unconditional 
and  sole  ownership?  The  evidence  was  that 
Kerr  bought,  paid  $6,000  for,  and  took  tlie 
title  to  the  elevator.  Thereupon  he  made  n 
written  agreement  with  Rundberg  &  McCann 
to  the  effect  that  they  should  have  the  pos- 
session and  use  of  the  property  for  a 
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monthly  rental  of  $100  and  for  the  payment 
of  the  premium  on  the  insurance;  that  they 
should  be  at  liberty  to  pay  more  than  $100 
per  month  if  they  saw  fit;  that,  if  they 
failed  to  pay  as  much  as  that  amount  fcr 
two  successive  months,  the  contract  should 
cease,  and  Kerr  should  retain  the  moneys 
he  had  received,  but  that,  if  they  shoul^l 
continue  to  make  the  payments  until  they 
should  aggregate  $6,000  and  interest  at  10^ 
per  cent  per  annum,  Kerr  would  convey  the 
elevator  to  them.  When  the  loss  occurred,. 
Rundberg  &  McCann  were  not  in  default. 
They  had  paid  about  $1,200  under  this  con- 
tract, and  they  were  in  the  possession  of 
the  property.  It  is  contended  that  this 
transaction  constituted  a  loan  of  $6,000  by 
Kerr  to  Rundberg  &  McCaim,  and  that  the 
conveyance  by  the  original  vendor  to  Kerr 
was  in  fact  a  mortgage  to  secure  the  pay* 
ment  of  this  loan.  But  while  there  is  testi* 
mony  to  the  effect  that  Kerr  bought  the  ele* 
vator  for  Rundberg  &  McCann  with  the  un- 
doubted expectation  that  they  would  use  it,, 
and  with  the  hope  that  they  would  purchase 
it,  the  entire  evidence  taken  together,  and 
especially  the  written  agreements  between 
the  various  parties,  which  must,  in  the  end,. 
control,  do  not  sustain  the  position  that 
this  was  a  loan.  Rundberg  &  McCann  never 
agreed  to  repay  the  $6,000  to  Kerr,  nor  did 
they  ever  contract  to  buy  and  pay  for  the 
property.  It  is  improbable  that  Kerr  loaned 
$6,000  to  them  without  taking  any  promise 
or  obligation  for  the  repayment  of  thi» 
amount  of  money.  The  written  agreement 
between  them  negatives  this  idea.  It  is  not 
an  agreement  of  purchase  and  sale.  It  i^ 
an  option  contract, — an  agreement  to  give 
Rundberg  &  McCann  the  option  to  purchase 
the  elevator  as  long  as  they  failed  to  nuke 
default  for  two  successive  months  in  the 
payment  of  the  monthly  rentals.  It  is  a 
unilateral  contract,  because  Rundberg  &  Me- 
Cann  did  not  bind  themselves  to  purchase 
the  property,  or  to  pay  the  rentals  for  any 
s{)ccified  time.  When  they  made  their  first 
payment  under  the  agreement,  the  option- 
undoubtedly  became  irrevocable  by  Kerr,  be- 
cause he  had  accepted  a  consideration  for 
it,  and  it  continued  in  that  condition  until 
the  fire  because  Rundberg  &  McCann  con- 
tinued to  make  the  specified  payments.  But 
Rundberg  &  McCann  made  no  irrevocable 
contract.  They  never  agreed  to  accept  the 
option  or  to  purchase  the  property,  and 
they  were  at  liberty  to  renounce  the  cme 
and  to  abandon  the  other  at  any  time.  Was 
Kerr  the  sole  and  unconditional  owner  of 
the  elevator  in  this  state  of  the  ease?  The 
object  of  the  provision  in  policies  of  insur- 
ance that  they  shall  be  void  if  the  interest 
of  the  assured  in  the  property  is  not  the 
sole  and  unconditional  ownership  of  it  ia 
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to  prevent  gunbliBg  contracts,  and  to  pro- 
tect the  companies  against  the  claims  of 
those  who  have  no  insarable  interest  in  the 
property  injured  or  destroyed.     The  pur- 
chaser of  the  property,  who  is  in  the  posses- 
sion  of  it  under  a  contract  whereby  the 
former  owner  agrees  to  sell  and  the  buyer 
absolutely  binds  himself  to  purchase  and  to 
pay  an  agreed  price  for  the  property,  is  al- 
most universally  held  to  be  the  uncondi- 
tional owner  of  it  under  the  clause  imder 
'Consideration,   because  the   loss  from  anj 
injury  or  destruction  of  the  property  falls 
upon  him.    If  the  owner  has  agreed  to  sell 
and  the  vendee  has  agreed  to  buy  on  definite 
terms,  the  purchaser  is  the  sole  and  imcon- 
<iitional  owner  of  the  property  within  the 
true  meajiing  of  the  clause  upon  this  sub- 
ject in  insurance  policies,  because  the  vendor 
<san  compel  the  purduMcr  to  pay  for  the 
property  notwithstanding  its  injury  or  de- 
struction, and  hence  to  suffer  the  loss  occa- 
sioned thereby.    Milwaukee  Mechanic^  Ins. 
Co.  T.  Rhea,  GO  G.  G.  A.  103,  123  Fed.  9,  11; 
13  Am.  &  Eng.  £nc.  Law,  2d  ed.  pp.  178, 
179,  and  cases  cited;  Hough  v.  Oity  F,  Ina. 
Co.  29  Gonn.  10,  76  Am.  Dec  681 ;  Rumeey 
▼.  PhcenUs  Ina,  Co.  1  Fed.  396;  Amaindc  v. 
American  Ina,  Oo.  129  Mass.  185;  Wainer  v. 
MUford  F.  Ina.  Oo.  153  Mass.  336,  11  L.  R. 
A.  698,  26  N.  £.  877;  Redfield  v.  Holland 
Purehaae  Ina.  Co.  66  N.  Y.  364,  16  Am.  Rep. 
424;  Pelion  v.  Weatcheater  F,  Ina.  Oo.  77  N. 
Y.  605 ;  Dupuy  v.  Delaware  Ina.  Oo,  63  Fed. 
^)80.     But  if  the  owner  gives  to  another 
the  option  to  purchase  a  piece  of  property, 
and  the  latter  does  not  irrevocably  accept 
the  offer  and  definitely  a^ee  to  make  the 
purchase,  the  loss  of  its  injury  or  destruc- 
tion falls  upon  the  owner  of  the  property, 
and  not  upon  the  owner  of  the  option,  be- 
eause  the  latter  is  not  bound  to  take  or 
pay  for  the  property,  and  he  cannot  be  com- 
pelled to  do  BO.    And,  while  the  owner  of 
the  option  may  accept  it,  and  compel  the 
owner  of  the  property  to  comply  with  its 
terms,  until  the  owner  of  the  option  does 
so  he  has  no  interest  in  the  property.    He 
has  nothing  but  a  mere  right  to  acquire  an 
interest,  and  this  is  neither  the  ownership 
nor  any  interest  in  the  property  which  im- 
pinges upon  its  unconditional  ownership  by 
him  who  gave  the  option.     Richa/rdaon  v. 
Hardtrick,  106  U.  S.  252,  264,  27  L.  ed.  146, 
146,  I  Sup.  Gt.  Rep.  213;  Ouatin  v.  Union 
School  Diatrict,  94  Mich.  502,  34  Am.  St. 
Rep.  361,  54  N.  W.  156.    The  result  is  that 
the  owner  of  property  who  has  given  an 
irrevocable  option  to  purchase  it  to  one  who 
has  not  agreed  to  accept  the  option  or  to 
buy  or  to  pay  for  the  property  still  has  the 
unconditional  ownership  of  it  within  the 
proper   interpretation   of  the   clause   upon 
that  subject  in  policies  of  insurance,  and 
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he  may  maintain  an  action  upon  a  policy 
for  injury  to  it  by  fire.  The  plaintiff  was 
in  that  situation.  He  was  the  owner  of  the 
elevator.  He  had  given  an  option  to  pur- 
chase it  to  Rundberg  &  McGann.  They  had 
paid  $1,200  for  that  option,  and  in  partial 
acceptance  of  it,  so  that  it  had  become  irre- 
vocable. But  they  had  not  agreed  to  com- 
plete their  acceptance,  or  to  buy  the  prop- 
erty, and  they  were  not  bound  to  take  or  to 
pay  for  it.  They  had  no  interest  in  it,  but  a 
mere  right  to  acquire  an  interest  which 
they  were  at  liberty  to  enforce  ot  to  aban- 
don. The  interest  of  the  plaintiff  was  the 
sole  and  unconditional  ownership,  and  his 
action  upon  the  policy  was  well  brought. 

The  policy  required  the  insured  to  furnish 
proofs  of  loss*  within  sixty  days  after  the 
fire.  A  distinct  denial  by  an  insurance  com- 
pany of  liability  under  a  policy  after  the 
loss,  and  within  the  time  prescribed  by  the 
proofs,  upon  the  ground  that  there  was  no 
contract  of  insurance,  is  a  waiver  of  proofs 
of  loss,  because  in  such  a  case  the  proofs 
do  not  tend  to  induce  the  company  to  pay 
tlie  loss,  and  they  are  useless.  Tayloe  v. 
Merchanta*  F.  Ina.  Oo.  9  How.  390,  403,  13 
L.  ed.  187,  192;  Kniekerhooker  L.  Ina.  Co. 
V.  Pendleton,  112  U.  8.  696,  28  L.  ed.  866, 
5  Sup.  Gt.  Rep.  314.  Was  there  any  sub- 
stantial evidence  in  this  case  of  a  denial  of 
the  validity  of  the  policy  within  sixty  days 
after  the  loss?  Rohrer,  the  recording  agent 
of  the  defendant,  testified  that  he  issued  the 
policy;  that  he  received  an  order  from  Ghi- 
cago  to  cancel  it  on  December  5,  1900;  that 
the  fire  occurred  on  December  16,  1900;  and 
that  on  the  next  day  he  told  the  plaintiff 
what  entries  he  had  made  on  his  bo<^s; 
told  him  that  he  rather  thought  that  the 
Milwaukee  company  was  the  one  liable,  and 
obtained  from  him  the  Phenix  policy  in 
place  of  the  Milwaukee  policy  which  he  de- 
livered to  him.  Mr.  Ragan,  the  attorney 
for  Kerr,  testified  that  Mr.  Goryell,  the 
state  agent  for  the  Phenix  company,  told 
him  that  the  Milwaukee  people  were  liable, 
and  that  his  company  was  not  liable,  be- 
cause there  had  been  a  substitution  of  poli- 
cies. The  testimony  of  Ragan  is  contra- 
dicted by  the  testimony  of  Goryell,  but  the 
statement  of  Rohrer  is  undisputed.  It  is 
contended  that  neither  Rearer  nor  Goryell 
had  any  authority  to  waive  proofs  of  loss 
without  a  written  indorsement  of  the  waiver 
upon  the  policy  under  the  usual  daupe 
therein  which  requires  a  waiver  to  be  evi- 
denced in  that  way.  But  Rohrer  received 
the  order  from  Ghieago  on  December  5,  1900, 
to  cancel  the  policy.  That  order  must  now 
be  deemed  the  order  of  the  company  itself 
because  the  company  has  ratified  the  order 
and  founded  one  of  its  defenses  to  the  policy 
upon  it.  It  necessarily  follows  that  Rohrer's 
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acts  and  sayings  while  he  was  engaged  in 
attempting  to  execute  the  order  were  the 
acts  and  sayings  of  the  company,  and  that 
his  declaration  to  Kerr  that  the  Milwaukee 
company  was  liable  was,  in  effect,  a  denial 
of  the  liability  of  the  defendant,  and  fur- 
nished evidence  to  sustain  the  finding  of  th€ 
€0urt  below  to  that  effect,  as  well  as  iti 


conclusion  of  law  that  this  denial  of  liabil- 
ity  was  a  waiver  of  the  proofs  of  loss. 

Our  conclusion  is  that  there  was  no  error 
in  the  finding  or  in  the  conclusions  of  tho- 
trial  court,  and  that  ^^0  judgment  helots 
must  be  iifflrmed. 

It  is  so  ordered* 


NEW  HAMPSHIRE  SUPREME  COURT. 


Charles  6.  EIDD  et  al. 

V, 

NEW     HAMPSHIRE     TRACTION     COM- 
PANY et  al. . 

(72  N.  H.  273.) 

1.  A  plea  to  It  bill  in  eauity  altovld  be 
•et  down  for  ar^nntent,  and  not  chal- 
lenged by  demurrer. 

8.  A  plea  attaclcinff  tbe  aullleleneir  of 
a  bill  in  canity  for  lack  of  partica 
defendant  is  properly  overruled  if,  under  the 
allegations  of  the  bill,  a  case  may  he  made 
whlcb  would  entitle  plaintiff  to  a  decree 
against  the  person  raising  the  objection  with- 
out jodnlng  the  absent  parUea. 

8*  Stocklioldcra  in  a  corporation 
fvltoac  olllccra  ItaTC  frandnlcntly 
transferred  its  aaaeta  to  another  corpora- 
tion  may  maintain  a  suit  in  equity  against 
the  latter  for  a  rescission  of  the  contract  or 
for  damages,  without  Joining  the  corporation 
of  which  they  are  members  as  a  party  de- 
fendant. 

41*  A  decree  In  a  anit  avaimat  a  non- 
resident corporation  as  to  which  the 
statutory  notice  has  been  giyen  will  be  bind- 
ing on  it  although  not  personally  served  with 
process,  so  far  as  it  affects  property  within 
the  state,  the  persons  entitled  to  the  prop- 
erty being  before  the  court. 

6.  Tbat  atocks  and  bonds  claimed  by  a 
domeatic  corporation  had  been 
pledged  to  a  nonresident  does  not  deprive 
the  domestic  courts  of  Jurisdiction  of  a  bill 
in  equity  attacking  the  yalicjlty  of  the  title. 

6.  The  liability  for  damaffca  on  the 
part  of  a  corporation  -vrhich  has  a«- 
aiated  in  frandnlently  placing  the 
title  to  property  of  a  foreign  corporation 
beyond  the  reach  of  its  stockholders  by  tak- 
ing the  title  to  it  in  its  own  name  and  then 
pledging  it  to  another  nonresident  corpora- 
tion is  assets  within  the  Jurisdiction  of  the 
court  where  the  wrongdoer  resides. 

7.  Stockholdera  of  a  foreign  corpora- 


tion may  maintain  a  anit  to 
corporate  ansetii  without  making  the  cor- 
poration a  party,  where  the  assets  were  trans- 
ferred to  a  domestic  corporation  for  tbe  ex- 
press purpose  of  terminating  the  existence  of 

Note. — As  to  right  of  stockholders  to  sue  in 
equity,  without  Joining  corporation,  see,  in  this 
series.  Converse  v.  Hood,  4  L.  R.  A.  ,521,  and 
Mack  v.  De  Bardeleben  Coal  &  I.  Co.  9  L.  B.  A. 
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the  foreign  one  and  defrauding  stockholdera 
of  them. 

8.  A  plea  to  a  bill  by  atockholdera  of  a 
foreign  corporation  to  compel  a  do> 
meatic  one  to  reatore  aaaeta  frandnlent- 
ly transferred  to  it  to  defraud  the  plaintiffs^ 
or  for  damages,  setting  up  that  the  foreign 
corporation  baa  no  assets  in  the  state,  ia  bad* 
for  argumentativeness  so  far  as  the  foreign 
corporation*8  right  of  action  against  the 
pleader  for  a  restoration  of  the  property  i» 
concerned. 

9.  A  plea  ia  'vrithout  avail  if  a  Joinder  up- 
on the  issue  tendered  by  it  would  involve  a 
trial  of  the  whole  lasue  made  by  the  bill. 

(November  3,  190S.> 

EXCEPTIONS  by  the  defendant  tractioo 
company  from  a  ruling  of  the  Superior 
Court  for  Rockingham  County  sustaining  a 
demurrer  to  its  plea  in  a  suit  to  oompel  it 
to  restore  the  assets  of  the  Massachuaetta 
Construction  Company  or  for  damages. 
Oven-uled. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Harry  6.  Sargent,  Saatmel  W* 
Emery,  John  Ii.  ThomdUce,  and  Brown,. 
Jonoa,  Sc  IVarren  for  defendants. 

Messrs.  Rosor  F.  Stnrgia  and  Stroeter 
Sb  Hollia,  for  plaintiffs: 

The  allegations  to  the  effect  that  the  New 
York  Security  &  Trust  Company  is  doing 
business  in  the  state  of  New  Hampshire  in 
the  name  of  the  New  Hampshire  Traction 
Company,  which  it  owns,  controls;  and  di- 
rects, are  sufficient  in  la^  to  establish  the- 
fact  that  the  trust  company  is  itself  doing 
business  in  this  state,  and  that  the  New 
Hampshire  Traction  Company  is  the  agent 
of  the  trust  company,  upon  whom  process 
may  be  served. 

Bute  V.  Chicago,  R.  I.  d  P.  R.  Co.  96  Tex. 
51,  65  L.  R.  A.  861,  65  S.  W.  27 ;  Norton  r. 
Atchison,  T.  d  S.  F.  R.  Co.  61  Fed.  618;  In- 
terstate Teleg.  Co.  y.  Baltimore  d  O.  Teleg. 
Co.  51  Fed.  49 ;  Pennsylvania  R.  Co.  v.  An- 
oka Nat.  Bank,  47  C.  C.  A.  454,  108  Fed. 
482. 

It  is  not  necessary  to  have  the  BCassachu- 
setts  Construction  Company  before  the- 
court. 
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Hie  corporation  whose  property  has  been 
diverted  is  not  a  necessary  party  where  all 
the  stockholders  are  before  the  court,  •  for 
when  this  is  the  case  all  the  interests  are 
represented. 

Kyle  V.  Wagner,  46  W.  Va,  349,  32  S.  E. 
213;  Falls  v.  Anglo-Teuionia  Bldg.  S  L. 
Asso.  105  Tenn.  18,  68  S.  W.  326. 

Nor  where  it  has  ceased  to  be  a  "going 
concern"  by  stripping  itself  of  all  its  prop- 
erty and  by  transferring  the  same  to  the  de- 
fendant. 

Fletcher  v.  Jferoark  TelepK  Oo,  66  N.  J. 
Eq.  47,  35  Atl.  903;  Ervin  v.  Oregon  R,  d 
Nav.  Co,  20  Fed.  677,  23  Blatchf.  617,  27 
Fed.  626 ;  Crumlish  v.  Shenandoah  Valley  R. 
Co.  28  W.  Va,  623. 

The  corporation  whose  property  has  been 
diverted  is  not  a  necessary  party  where  such 
corporation  is  completely  under  the  defend- 
ant's control. 

Redmond  v.  Eoge,  3  Hun,  171. 

That  the  Massachusetts  Construction 
Company  Incorporated  is  an  entity  distinct 
from  the  stockholders  who  compose  it  is  a 
fiction  which  equity  will  disregard  when  it 
becomes  necessary  to  discard  the  fiction  in 
order  to  prevent  the  accomplishment  of 
fraud. 

Dow  V.  Northern  R,  Co.  67  N.  H.  1,  36 
Atl.  610;  1  Morawetz,  Priv.  Corp.  9  227;  1 
Clark  &  M.  Priv.  Corp.  pp.  17,  18 ;  State  ex 
reL  Watson  v.  Standard  Oil  Co.  49  Ohio  St. 
137,  16  L.  R.  A.  146,  34  Am.  St.  Rep.  641, 
30  N.  E.  279;  People  v.  North  River  Sugar 
Ref.  Co.  121  N.  Y.  682,  9  L.  R.  A.  33,  18 
Am.  St.  Rep.  843,  24  N.  E.  834 ;  First  Nat. 
Bank  v.  F.  C.  Trebein  Oo.  69  Ohio  St.  316, 
62  N.  E.  834 ;  Brundred  v.  Rice,  49  Ohio  St. 
640,  34  Am.  St.  Rep.  689,  32  N.  E.  169; 
Bennett  v.  Minott,  28  Or.  339,  39  Pac.  997, 
44  Pac.  288;  Terhune  v.  Hackensack  Sav. 
Bank,  46  N.  J.  Eq.  344,  19  Atl.  377;  Des 
Moines  Gas  Co.  v.  West,  50  Iowa,  16;  Boody 
V.  Watwn.  64  N.  H.  178,  9  Atl.  794. 

The  plaintiff's  remedy  is  in  equity,  and 
not  in  law. 

Doic  V.  Northern  R.  Co.  67  N.  H.  1,  36 
Atl.  510;  Ervin  v.  Oregon  R.  rf  A' at?.  Co.  23 
Blatchf.  517,  27  Fed.  631. 

The  Connecticut  company  is  not  a  neces- 
sary party  to  this  bill. 

Ervin  v.  Oregon  R.  d  Nav.  Co.  20  Fed. 
577,  23  Blatchf.  517,  27  Fed.  626. 


Ch.  J.,  delivered  the  opinion  of 
the  -court: 

The  proceeding  is  a  bill  in  equity  by  two 
shar^olders  in  the  Massachusetts  Construc- 
tion Company,  Incorporated,  a  Connecticut 
corporation,  brought  in  behalf  of  all  the 
shareholders,  and  charging  that  through  the 
fraud  of  the  defendants  all  of  the  assets  of 
66  L.  R.  A. 


the  corporation  have  been  transferred  to 
and  are  now  held  by  one  of  the  defendants, 
and  that  the  purpose  of  the  transaction  was 
fraudulently  to  deprive  the  plaintiffs  of  th& 
value  of  their  shares.  The  following  facts  ap- 
pear from  the  allegations  of  the  bill:  The 
capital  stock  of  the  plaintiffs'  corporation 
consists  of  6,000  shares  of  $100  each,  par 
value.  Twenty-five  hundred  shares  of  this 
capital  are  preferred  both  as  to  capital  and 
income,  but  have  no  voting  power,  such  pow- 
er being  vested  exclusively  in  the  remaining 
shares,  called  conunon  stock.  At  the  time 
of  the  transactions  in  question  the  assets  of 
the  corporation  were  worth,  in  addition  to 
the  amount  necessary  to  satisfy  the  existing 
indebtedness  of  the  corporation  more  than 
$500,000,  the  amount  of  the  whole  capital 
stock.  The  plaintiffs  then  owned  and  now 
own  2,440  shares  of  the  preferred  stock. 
The  parties  charged  with  the  fraud  are  the 
defendant  Lovell  (then  and  now  the  owner 
of  all  the  common  stock,  and  now  owning  all 
the  preferred  stock  not  held  by  the  plain- 
tiffs ) ,  the  New  York  Security  &  Trust  Com- 
pany, a  New  Y'ork  corporation,  and  the  New- 
Hampshire  Traction  Company,  a  New 
Hampshire  corporation.  The  corporation  in 
which  the  plaintiffs  are  stockholders  is  also 
made  defendant.  Lovell  has  appeared  and 
answered  to  the  bill.  The  plaintiffs  claim 
to  have  made  service  upon  the  construction 
company  and  the  trust  company,  and  the 
bill  has  been  taken  pro  confesso  as  to  them. 
The  traction  company  has  filed  a  plea  alleg- 
ing that  the  construction  company  and  the 
trust  company  are  indispensable  parties  to 
the  suit,  averring  that  they  are  not  within 
the  jurisdiction  and  that  no  sufficient  serv- 
ice has  been  made  upon  them,  and  travers- 
ing the  material  facts  set  out  in  the  several 
returns  of  service. 

The  practice  in  equity  upon  plea  filed,  and 
the  essentials  of  a  valid  plea,  are  set  forth 
by  Chief  Justice  Bell  in  Bassett  v.  Salis- 
bury  Mfg.  Co.  43  N.  H.  249.  The  proceed- 
ings in  the  superior  court  are  hardly  in  ac- 
cord with  equity  practice  as  there  explained. 
The  plaintiffs  demurred  to  the  plea,  and  the 
demurrer  was  sustained.  Judge  Bell  says 
(page  253)  :  "In  equity,  there  is  no  demur- 
rer to  a  plea,  and  no  other  step  can  be  taken 
until  it  is  disposed  of.  .  .  .  To  obtain  a 
decision  upon  the  validity  of  a  plea,  the 
course  is  to  set  it  down  for  argument,  which 
has  much  the  effect  of  a  demurrer  at  law, 
being  an  admission  that  the  facts  stated  in 
the  plea  are  true  as  they  are  pleaded,  and  it 
is  submitted  to  the  court  to  decide  whether 
they  constitute  a  bar.  ,  .  .  If  the  plea 
wants  fonn,  as  if  it  is  not  verified  by  oath, 
the  plaintiff  must  move  to  ^set  it  aside,  or 
take  it  off  the  files.     He  cannot  make  the  ob- 
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jection  on  the  argument."  If  the  demurrer 
to  the  plea  can  properly  be  treated  as  a  mo- 
tion to  set  it  aside,  the  motion  must  be 
granted,  because  the  plea  is  not  verified  by 
affidavit.  Basseti  v.  Salishury  Mfg.  Co.  43 
N.  H.  249.  This  objection  has  not  been 
taken,  and  possibly  can  be  avoided  by 
^unendment.  Since  the  purpose  of  the  de- 
murrer was  imdoubtedly  to  obtain  a  decision 
upon  the  validity  of  the  plea,  the  proceed- 
ings in  the  superior  court  may  properly  be 
•considered  as  amounting  in  substance  to  the 
overruling  of  the  plea  when  set  down  for  ar- 
gument. ''In  pleas  in  equity,  there  must  in 
^neral  be  the  same  strictness  and  exactness 
as  in  pleas  at  law,  at  least  in  regard  to  mat- 
ters of  substance.  .  .  .  The  plea  must 
not  be  argumentative.  .  .  .  The  lan- 
^age  must  be  such  as  to  include  all  intend- 
ments. And  if  a  case  can  be  supposed,  con- 
sistent with  the  facts  pleaded,  which  would 
render  the  plea  inoperative  as  a  full  defense, 
And  which  is  not  excluded  by  particular 
averments,  the  plea  is  bad."  Basseti  v.  8€U- 
ishury  Mfg.  Go.  43  N.  H.  249,  262.  "Where 
the  plaintiff's  right  to  the  relief  or  discovery 
he  seeks  depends  on  a  single  point,  the  de- 
fendant, instead  of  answering  all  the  allega- 
tions of  the  bill,  may  insist  on  the  fact 
which  he  relies  on  as  a  bar,  or  deny  some 
fact,  alleged  in  the  bill,  which  is  essential 
to  the  maintenance  of  the  plaintiff's  claim. 
He  may  thus  narrow  the  investigation,  and 
save  the  expense  of  evidence,  as  to  all  the 
other  matters  made  material  by  the  bill,  or 
which  might  be  made  so  by  the  answer." 
Bell  V.  Woodward,  42  N.  H.  181,  191. 

The  objection  raised  by  the  plea  is  the 
want  of  parties.  The  question  therefore  is, 
if  no  sufiicient  service  appears,  whether 
either  of  the  parties  to  whom  the  plea  re- 
lates is  indispensable  to  the  maintenance  of 
the  suit,  so  that  in  their  absence  beyond  the 
jurisdiction  of  the  court  no  relief  can  be 
given  the  plaintiffs.  ''A  plea  to  the  whole 
bill  of  want  of  parties  will  be  overruled  if  in 
any  one  state  of  facts  charged  by  the  bill  the 
parties  would  not  be  necessary,  for  then  the 
plea  is  not  an  answer  to  all  the  allegations 
in  the  bill."  Story,  Eq.  PI.  $  746.  Upon 
the  argument  of  a  plea,  every  fact  stated  in 
the  bill,  and  not  denied  by  the  answer,  in 
support  of  the  plea,  must  be  taken  to  be 
true ;  and  the  answer  must  be  full  and  clear, 
or  the  coui't  will  intend  the  matter  against 
the  pleader.  Story,  Eq.  PI.  §§  511,  616, 
527;  Bell  v.  Woodward,  42  N.  H.  181,  194. 
There  is  no  answer  in  support  of  the  plea, 
and  no  denial  by  averments  in  the  plea  of 
any  facts  charged  in  the  bill ;  but  the  aver- 
ments are  directed  to  the  facts  set  out  in 
the  returns  of  service,  and  relate,  as  the  de- 
fendants claim,  to  the  date  of  the  service, 
m  L.  R.  A. 


and  not  to  the  date  of  the  filing  of  the  bill. 
The  plaintiffs  attempted  in  various  ways  to 
secure  service  upon  each  of  the  defendants. 
Whether  this  service  is  sufficient  to  render 
the  trust  company  amenable  to  the  jurisdic- 
tion in  this  suit  is  a  question  which  it  is  not 
now  necessary  to  examine.  Neither  is  it 
necessary  to  consider  whether  the  facts  upon 
which  the  plaintiffs  rely  to  sustain  the  serv- 
ice are  sufficiently  denied  by  the  allegations 
of  the  plea.  The  sole  question  is  whether 
the  plea  is  a  bar  to  the  further  maintenance 
of  the  bill  against  the  pleader,  the  traction 
company.  The  case  is  not  here  cm  demurrer 
to  the  bill,  and  therefore  no  question  is  be- 
fore the  court  as  to  the  sufficiency  of  the  al- 
legations to  charge  fraud  or  to  establish  the 
plaintiffs'  right  to  maintain  the  suit.  The 
defendants  so  concede  in  their  first  brief. 
If,  then,  it  be  assumed,  without  examina- 
tion, that  the  averments  of  the  plea  are  suf- 
ficient to  establish  for  the  present  purpose 
that  no  jurisdiction  has  been  acquired  over 
the  New  York  Security  &  Trust  Company 
by  the  various  forms  of  service  which  appear 
in  the  record,  the  only  question  is  whether 
the  want  of  such  jurisdiction  is  a  bar  to  the 
maintenance  of  the  suit  against  the  pleader 
over  whom  the  court  has  jurisdiction.  It  is 
not,  upon  the  authorities  cited,  if,  under  any 
supposable  case  provable  under  the  bill,  the 
plaintiffs  may  be  entitled  to  a  decree  against 
the  traction  company  alone.  The  charge  of 
the  bill  is  that,  by  the  fraudulent  co-opera- 
tion of  all  the  defendants,  through  two  con- 
tracts alleged  in  the  bill,  dated  November 
12,  1901,  and  December  28,  1901,  all  the  as- 
sets of  the  construction  company,  amount- 
ing above  their  indebtedness  to  more  in  val- 
ue than  the  total  capital  stock,  were  taken 
from  that  company  and  transferred  to  the 
defendant  traction  company,  and  are  now 
held  by  it.  It  is  alleged  that  the  traction 
company  not  only  received  the  property  with 
knowledge  of  the  fraud,  but  were  active  par- 
ticipants in  the  fraud  and  have  largely  bene- 
fited thereby.  The  facts  relied  upon  as  con- 
stituting fraud  are  fully  set  out  in  the  bill, 
and  are  of  considerable  complication.  It  is 
unnecessary  to  refer  to  them  in  detail,  as  it 
is  conceded  by  the  defendants  that  upon  the 
question  of  the  validity  of  the  plea  the  bill 
must  be  taken  to  sufficiently  charge  fraud. 
It  is  to  be  understood  that  the  admission  of 
the  charges  of  the  bill  is  purely  formal. 
They  may  fail  entirely  of  proof,  but  as  the 
case  now  stands  the  acts  in  which  the  de- 
fendants have  joined  to  the  injury  of  the 
plaintiffs  must  bo  taken  to  have  been  tor- 
tious. When  the  acts  complained  of  are 
tortious,  the  cause  of  action  is  several  as 
well  as  joint,  in  equity  as  well  as  at  law, 
and  the  absence  of  one  tort  feasor  will  not 
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prevent  the  interference  of  the  conrt.  Story, 
Kq.  PI.  §  213;  Bassett  v.  Salisbury  Mfg.  Co. 
43  N.  H.  249,  252;  Cunningham  v.  Pell,  6 
Paige,  607;  Ervin  y.  Oregon  R.  d  Na/o,  Co. 
2,0  Fed.  577,  582;  Wilkinson  v.  Parry,  4 
Ross.  Ch.  272,  note.  The  theory  of  the 
plaintiffs'  bill  is  that  the  managing  stock- 
holders and  directors  of  their  corporation, 
holding  the  legal  title  as  trustees,  have 
fraudulently,  with  the  fraudulent  conniv- 
ance of  the  other  def^idants,  transferred  to 
the  traction  company  the  property  in  which 
the  plaintiffs  have  an  equitable  interest.  The 
redress  afforded  the  cestui  que  trust  in  such 
•case  is  either  rescission  or  account  accord- 
ing to  the  circumstances  of  the  case.  Bisp- 
lialn,  Eq.  S  239 ;  Ertnn  v.  Oregon  R,  d  'Sav. 
'Co.;  and  authorities  supra.  If  the  defend- 
4Lnt8  have  so  arranged  matters  that  the  plain- 
tiffs cannot  have  a  rescission  of  the  con- 
tracts set  out  and  a  return  of  the  property, 
that  fact  would  not  defeat  the  claim  for 
•damages  against  the  authors  of  the  wrong. 
It  may  be,  imder  the  allegations  of  the  bill, 
iJiat  this  is  the  only  remedy.  Such  damages 
■are  recoverable  from  any  one  of  the  wrong- 
^o&n.  As  under  the  allegations  of  the  bill 
a  case  may  be  made  upon  which  the  plain- 
-tiffs  would  be  entitled  to  a  decree  against 
the  traction  company  without  joining  the 
New  York  Security  ft  Trust  Company,  the 
plea,  in  so  far  as  it  relates  to  that  company, 
was  properly  overruled. 

The  plaintiffs  sue  as  shareholders  in  the 
Itfassaehnsetts   Construction   Company,   In- 
•corporated,  a  foreign  corporation,  which,  up- 
•on  the  averments  of  the  plea,  has  not  been 
served  with  process  within  this  jurisdiction. 
It  is  named  as  a  defendant  in  the  bill,  and 
service  has  been  made  upon  it  as  a  nonresi- 
<lent  defendant.    Fiib.  Stat.  1901,  chap.  219, 
I  9.    There  is  no  averment  that  the  person 
tipon  whom  service  was  made  in  Connecticut 
•did  not  represent  the  corporation.    While 
-the  eoorts  of  a  state  have  no  jurisdiction  to 
xender  a  personal  judgment  against  a  non- 
resident   individual     or    corporation     not 
served  with  process  within  the  state,  their 
-adjudication  as  to  all  property  within  the 
state  is  Unal  and  conclusive,  upon  nonresi- 
-dents  as  well  as  residents,  upon  such  notice 
as  the  statutes  of  the  state  require.    Doumer 
-V.  Shaw,  22  N.  H.  277,  280;   Eastman  v. 
Dearborn,  63  N.  H.  364;  Bancroft  v.  Conant, 
*«4  N.  H.  151,  5  Atl.  836;  Minot  v.  Tilton,  64 
^.  H.  371,  374,   10  Atl.  682;  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  565.    This  pow- 
der of  disposition  over  the  property  of  a  non- 
Tesident  is  not  limited  to  the  seizure  of  the 
property  of  a  nonresident  defendant  upon 
■mesne  process  or  execution.    "By  virtue  of 
its   jurisdiction   over   property   of   nonresi- 
dents within  its  limits,  the  state,  through  its 
96  Li.  R.  A« 


tribunals,  may  inquire  into  the  nonresident's 
obligations  to  its  own  citizens,  to  the  extent 
of  controlling  the  disposition  of  the  proper- 
ty, if  necessary,  the  action  being  in  the  na- 
ture of  a  proceeding  in  rem  when  there  is  no 
appearance  and  no  service  of  process  on  the 
nonresident."  Minot  v.  Tilton,  64  N.  H. 
374,  10  Atl.  684.  Under  the  14th  Amend- 
ment to  the  Federal  Constitution,  the  plain- 
tiff Whitcomb,  a  citizen  of  Massachusetts,  is 
entitled  to  all  the  rights  the  law  gives  our 
citizens.  Sturtevant  v.  Armsby  Co.  66  N. 
H.  567,  49  Am.  St.  Rep.  627,  23  Atl.  368. 
Bancroft  v.  Conani,  64  N.  H.  161,  5  At* 
836,  was  a  bill  to  remove  a  cloud  upon  the 
title  to  real  estate  in  this  state.  Service 
was  made  upon  the  defendants,  residents  of 
Massachusetts,  in  the  manner  adopted  here — 
by  the  delivery  of  an  attested  copy  to  them 
without  the  jurisdiction.  The  defendants 
appeared  specially  and  moved  to  dismiss  for 
want  of  service,  but  the  service  was  held  suf- 
ficient. Minot  V.  Tilton,  64  N.  H.  371,  10 
Atl.  682,  was  a  bill  in  equity  to  reform  a 
declaration  of  trust.  The  beneficiary  im- 
mediately interested  in  one  particular  of  the 
reformation  asked  was  a  nonresident.  No- 
tice was  by  publication.  There  was  no  ap- 
pearance for  her«  and  it  did  not  appear  that 
she  had  received  actual  notice.  The  court 
said,  on  this  point  (page  374,  64  N.  H., 
page  684,  10  Atl.) :  "The  trust  fund,  the 
trustee,  and  all  the  other  beneficiaries  be- 
ing within  the  jurisdiction,  and  the  statu- 
tory notice  having  been  given,  the  court  has 
jurisdiction  over  the  property  to  the  extent 
of  determining  the  relative  rights  of  the 
parties  to  it,  and  to  that  extent  the  decree 
will  be  binding  upon  her."  In  the  present 
case  the  beneficiaries  are  before  the  court, 
and,  if  the  fund  is  here,  the  nonappearance 
of  the  trustee  will  not  defeat  jurisdiction 
over  a  fund  found  here.  If  any  property  of 
the  Massachusetts  Construction  Company, 
Incorporated,  therefore,  is  within  this  state, 
the  courts  of  this  state  have  jurisdiction 
over  it;  and  their  determination  as  to  the 
relative  rights  of  the  parties  claiming  it, 
the  statutory  notice  having  been  given,  will 
be  binding  upon  nonresidents,  although  not 
personally  served  with  process  within  the 
jurisdiction. 

Tlie  assets  of  the  plaintiffs'  corporation 
consisted  of  stock  and  bonds  of  sundry  elec- 
tric railways,  with  two  exceptions  located 
in  and  incorporated  by  this  state,  called  the 
Exeter,  Hampton,  ft  Amesbury  System,  and 
of  stock  and  bonds  of  other  New  Hampshire 
corporations  called  the  Southern  New  Hamp- 
shire System.  These  properties,  it  is  al- 
leged, were  transferred  to  and  are  now  held 
by  the  pleader,  the  traction  company.  Up- 
on these  allegationsi  which  are  not  denied^ 
37 
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the  property  iii  question  is  beyond  dispute 
in  this  state  and  within  the  jurisdiction 
of  this  court.  The  question  is  whether,  as 
against  the  plaintiffs'  corporation,  the  de- 
fendant traction  company  has  acquired  a 
valid  title  by  the  transactions  set  out  in 
the  pleadings.  But  it  is  further  alleged  that 
the  traction  company  has  pledged  all  the  se- 
curities representing  property  in  this  state 
to  the  New  York  Security  &  Trust  Com- 
pany, a  New  York  corporation,  as  se- 
curity for  certain  issues  of  stock  and  bonds. 
Upon  this  allegation  it  is  argued  that  it 
should  be  inferred  that  the  paper  evidences 
of  title — the  bonds  and  certificates  of  stock 
— are  in  New  York,  the  home  of  the  trust 
company.  This  is  nowhere  directly  alleged 
in  the  pleadings  upon  either  side;  but  con- 
ceding the  inference  to  be  correct,  the  sit- 
uation is  not  altered  so  far  as  the  jurisdic^ 
tion  of  the  courts  of  this  state  is  concerned. 
The  inference,  if  made,  merely  introduces 
other  nonresident  claimants  to  the  corporate 
property  which  is  in  this  state.  It  is  no- 
where alleged  that  the  traction  company 
have  parted  with  their  title,  such  as  they 
may  have,  except  by  way  of  pledge  or  mort- 
gage. If  the  pledge  is  valid  against  the 
corporation  in  whose  right  the  plaintiffs  sue, 
the  equity  held  by  tlie  traction  company,  of 
whatever  value  it  may  be,  is  still  open  to 
adjudication  between  that  company  and  the 
original  corporate  owners. 

But  assuming  that  the  defendants  have 
placed  the  actual  property  beyond  the  reach 
of  the  plaintiffs  in  this  suit,  it  does  not  fol- 
low that  there  is  no  property  of  the  cor- 
poration in  this  jurisdiction.  The  plain- 
tiffs allege  that  the  traction  company  has 
by  fraud  obtained  possession  of  all  the  as- 
sets of  their  corporation,  and  claim  to  re- 
cover damages  for  the  fraud,  by  which,  as 
they  allege,  their  corporation  has  been  de- 
spoiled of  all  its  property  and  their  shares 
rendered  valueless.  The  defendants  object 
that  this  right  of  action  ( Cain  v.  Dickenson, 
60  N.  H.  371)  is  a  right  of  the  corporation, 
and  that  a  judgment  in  this  suit,  if  the  cor- 
poration is  not  a  party,  would  not  be  bind- 
ing upon  the  corporation,  and  they,  the 
pleaders,  might  be  subjected  to  another  suit 
at  the  hands  of  the  corporation.  Such  right 
of  action  of  the  corporation  against  the 
pleader,  a  domestic  corporation  which  has 
been  duly  served  with  process  and  appeared 
in  the  suit,  is  property  within  the  jurisdic- 
tion of  this  state.  Thompson  v.  Wilson, 
2  N.  H.  291,  292;  Stearns  v.  Wright,  51 
N.  H.  600.  611;  Leonard  v.  Putnam,  51  N. 
H.  247,  251,  12  Am.  Rep.  106;  Pinney  v. 
McOregory,  102  Mass.  186;  Redmond  v. 
Hoge,  3  Hun,  171;  Crumlish  v.  Shenandoah 
Valley  B.  Co,  28  W.  Va.  623;  Rohinson  v. 
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Epping,  24  Fla.  237,  261,  4  So.  812;  Wy- 
man  v.  llalstead,  109  U.  S.  654«  656,  27 
L.  ed.  1068,  1069,  3  Sup.  a.  Rep.  417.  "The 
right  to  an  action  for  an  injury  to  the  prop- 
erty of  the  judgment  debtor,  before  the- 
filing  of  the  complainant's  bill,  wherry  the 
property  to  which  the  creditor  was  entitled 
to  resort  for  the  payment  of  his  debt  is  de- 
stroyed or  diminished  in  value,  appears  to 
be  such  a  thing  in  action  as  may  properly 
be  reached,  and  applied  to  the  payment  of 
the  complainant's  debt,  under  a  creditors* 
bill."  Hudsoti  V.  puts,  11  Paige,  180,  183, 
184. 

The  substance  of  the  allegations  of  the 
bill  is  that  the  property  of  the  corporation 
which  it  held  in  addition  to  the  amount  nec- 
essary to  pay  its  debts  was  fraudulently  tak- 
en from  it  without  consideration.  If  the 
property  cannot  be  returned,  the  liability  of 
the  wrongdoers  is  the  value  of  such  prop- 
erty, which  the  bill  alleges  to  be  not  less 
tlwn  $500,000. '  The  defendants,  the  traction 
company,  participating  in  the  fraud  and  re- 
ceiving the  property  with  full  knowledge  of 
the  claim  against  it,  hold  the  property  sub- 
ject thereto;  and  having,  in  furtherance  of 
the  scheme,  put  the  property  beyond  the 
reach  of  the  corporation,  are  liable  to  the 
extent  of  the  injury.  They  hold  wrongfully 
either  the  property  or  its  proceeds.  As  the 
plea  does  not  deny  the  facts  upon  which  the 
liability  depends,  the  case  stands  upon  the 
admission  of  the  traction  company  of  their 
liability  to  the  Massachusetts  Construction 
Company,  Incorporated,  in  the  sum  of  not 
less  than  $500,000.  I^is  fund,  admittedly 
in  the  hands  of  a  resident  of  this  state,  is 
property  within  this  jurisdiction. 

The  plaintiffs,  bringing  their  suit  a» 
shareholders,  can  recover  only  upon  a  right 
of  the  corporation.  If,  by  amendment  of 
their  bill,  they  could  recover  of  the  de- 
fendants upon  any  other  ground  than  the 
right  of  the  corporation,  it  would  be  imma- 
terial whether  there  had  been  service  upon 
the  corporation  or  not.  In  short,  if  the  liti- 
gation relates  to  property  of  a  nonresident 
corporation  in  this  state,  sufficient  notice 
has  been  given  to  bind  the  corporation  as  to 
the  disposition  which  may  be  made  of  the 
property.  If  it  is  not  brought  to  enforce  a 
corporate  right,  no  notice  to  the  corpora- 
tion is  necessary. 

The  proposition  that,  to  a  shareholders' 
suit  to  enforce  a  corporate  right  in  protec- 
tion of  their  equitable  interest  in  the  corpo- 
rate assets,  the  corporation  is  a  necessary 
party,  has  been  approved  and  followed  in 
numerous  cases.  Such  corporation  is  said  to 
be  a  necessary  party  because  its  rights  are 
involved  in  the  litigation,  which  would  neo- 
I  essarily  be  fruitless  unless  the  corporation 
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and  the  stockholders  represented  by  it,  other 
than  the  plaintiffs,  are  bound  thereby. 
March  t.  Eastern  R.  Co.  40  N.  H.  548,  568, 
77  Am.  Dec.  732;  Davenport  v.  Daica,  18 
Wall.  626>  21  L.  ed.  938;  Bagshaw  v.  East- 
ern Union  B.  Co,  7  Hare,  114,  131,  6  Eng. 
Ry.  &  C.  Cas.  152.  18  L.  J.  Ch.  N.  S.  193, 
13  Jnr.  602;  Cook,  Stock  &  Stockholders, 
S  692.  Some  text  writers  and  some  cases 
go  farther  and  hold  such  corporation  to  be 
an  indispensable  party,  "not  simply  on  the 
general  principles  of  equity  pleading,  in  or- 
der that  it  may  be  bound  by  the  decree,  but 
in  order  that  the  relief  when  granted  may 
be  awarded  to  it,  as  a  party  to  the  record, 
by  the  decree"  (3  Pom.  £q.  Jur.  S  1095) ;  or, 
as  it  is  otherwise  expressed,  because  the  re- 
lief asked  for  "must  be  worked  out  by  or 
through"  the  corporation.  Bl<ick  v.  Mug- 
gins, 2  Tenn.  Ch.  780;  1  Morawetz,  Priv. 
Corp.  §  257.  If  the  relief  sought  requires 
a  personal  judgment  against  the  corpora- 
tion, the  principle  is  well  stated  in  this 
manner,  though  as  thus  broadly  put  it  is 
not  sustained  by  all  the  authorities.  The 
grouBd  generally  stated  is  the  necessity  that 
the  corporation  should  be  bound  by  ihe  judg- 
ment. The  earliest  case  upon  the  question 
is  RoUnson  ▼.  Smith  (1832)  3  Paige,  222, 
24  Am.  Dec;  212,  in  which  a  demurrer  to  the 
bill  was  sustained  because  the  corporation 
was  not  j<^ned  as  defendant.  In  the  later 
case  of  Cuimmgham  ▼.  Pell  (1836)  5  Paige, 
607,  the  same  court  says :  "But  it  is  a  fatal 
objection  to  all  the  relief  claimed  by  this 
bill  that  the  corporation  is  not  made  a 
party.  This  question  was  decided  in  the 
case  of  Robinson  v.  Smith  (1832)  3  Paige, 
222,  24  Am.  Rq>.  212.  Although  that  suit 
was  brought  by  the  stockholders,  and  this 
by  a  creditor  of  the  corporation,  the  prin- 
ciple is  the  same  in  both  cases.  If  this 
creditor  could  compel  the  defendants  to  ac- 
count to  him,  .  .  .  the  corporation,  if 
in  existence,  might  hereafter  compel  the  de- 
fendants to  account  a  second  time  to  it.  Al- 
though the  corporation  is  located  in  another 
state,  if  it  does  not  appear  voluntarily  it 
may  be  {Hroceeded  against  as  an  absent  de- 
fendant." 

The  cases  are  numerous  in  whidi  the  gen- 
eral proposition  upon  which  the  defendants 
rely  has  been  approved  or  followed.  A 
somewhat  extensive  examination  has  failed 
to  discover  a  case  turning  upon  the  precise 
question  here, — whether  stockholders  in  a 
foreign  corporation  may  maintain  a  suit  for 
property  <rf  the  corporation  found  within 
the  jurisdiction,  unless  the  corporation  ap- 
pears or  is  served  with  process  within  the 
jurisdiction.  In  Samuel  v.  Holladay, 
Woolw.  400,  415,  Fed.  Cas.  No.  12,288, 
there  was  no  service  and  a  return  of  non 
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est  inventus.  There  appeared  reason  to  be- 
lieve that  the  corporation  might  be  serred 
with  process,  but  the  case  was  not  coiftinued 
for  that  purpose,  because  found  unmaintain- 
able on  other  grounds.  Hie  question  of  the 
sufficiency  of  service  upon  the  corporation, 
as  a  nonresident,  to  bind  it  as  to  property 
under  the  control  of  the  court,  was  not 
raised.  In  Redmond  v.  Hoge,  3  Hun,  171, 
and  Crumlish  v.  Shenandoah  VdUey  R,  Co, 
28  W.  Va.  623,  the  language  of  the  court 
tends  strongly  to  sustain  the  position  that 
jurisdiction  of  the  property  authorizes  the 
maintenance  of  the  suit.  In  the  case  first 
referred  to  the  court  says  (page  176) :  '*We 
have  jurisdiction  of  the  property  because 
it  is  within  our  territory.  .  .  .  We  are 
not  prepared  to  say  .  .  .  that  this  court 
has  not,  under  such  circumstances,  power  to 
intervene,  so  far  as  relates  to  property  ac* 
tually  within  the  state.  The  court  is  not 
powerless  in  such  a  case  to  enforce  any 
judgment  it  may  render,  so  long  as  it  is 
limited  to  the  particular  fund  which  it 
finds  here  and  takes  from  the  hands  of  per- 
sons over  whom  its  jurisdiction  is  complete, 
and  puts  it  into  the  safe-keeping  of  its 
own  officers.  .  .  .  It  is  idle  to  answer 
that  the  courts  of  Connecticut  have  juris- 
diction over  the  corporation,  for  such  juris- 
diction, so  far  as  it  affects  the  questions  and 
remedies  here,  is  futile.  ...  A  receiv- 
er, if  appointed  there,  must  resort  to  our 
courts  to  reach  the  appellants  and  the  fund 
in  their  hands,  .  .  .  and  become  sub- 
stantially  the  receiver  of  this  court,  in  or- 
der to  acquire  possession  of  the  fimd.  But 
while  no  such  officer  exists  in  Connecticut,, 
there  seems  to  us  no  sound  reason  why  th» 
jurisdiction  of  this  court  may  not  be  in- 
voked to  preserve  a  fund  now  in  the  hands 
of  persons  in  our  jurisdiction,  and  in  dan- 
ger of  being  lost  by  their  insolvency  or  im- 
proper use."  And  the  West  Virginia  court 
uses  the  following  language  ( page  636 ) : 
''It  is  not  denied  that  a  corporation,  like  an 
individual,  cannot  be  bound  personally  un- 
less it  appears  or  is  by  proper  summons 
within  its  jurisdiction  brought  before  the 
court;  but  it  cannot  be  questicmed  that  a 
court  may,  without  personal  service,  take 
jurisdiction  of  the  property  of  a  nonresident 
person  or  foreign  corporation,  and  its  de- 
cree, to  the  extent  that  it  takes  possession 
and  disposes  of  the  properly  within  its 
jurisdiction,  will  be  binding  upon  all  par- 
ties affected  or  interested,  whether  refiident 
or  nonresident."  The  jurisdiction  of  the 
courts  of  a  state  to  seize  the  property  of  a 
nonresident  corporation  and  apply  it  in  sat- 
isfaction of  the  claim  of  a  single  creditor,  or 
by  proper  proceedings  distribute  it  among 
all  the  creditors  of  a  foreign  corporation,  is 
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not  open  to  discussion.  As  said  by  the  Su- 
preme Court  of  the  United  States  in  Blake 
V.  McClung,  172  U.  S.  230,  247,  43  L.  ed. 
432,  435,  19  Sup.  Ct.  Rep.  165,  168:  ''Be- 
yond question  a  state  may  through  judi- 
cial proceedings  take  possession  of  the  assets 
of  an  insolvent  foreign  corporation  within 
its  limits,  and  distribute  such  assets  or 
their  proceeds  among  creditors  according  to 
their  respective  rights."  If  the  corporation 
has  gone  out  of  existence,  no  person  except 
the  shareholders  has  any  interest  in  the 
fund  remaining  after  the  creditors  are  sat- 
isfied. "In  such  case,  therefore,  the  stock- 
holders are  simply  deferred  creditors  of  the 
corporation,  and  as  sudi  they  have  the 
same  right  to  sue  for  the  protection  of  their 
rights,  if  the  bill  shows  that  they  probably 
have  such  in  the  corporation,  as  any  other 
creditor."  Crumliah  v.  Shenandoah  Valley 
R.  Oo.  28  W.  Va.  623,  634. 

The  legal  title  to  all  the  corporate  prop- 
erty is  in  the  corporation,  which  acts  only 
through  its  officers,  who  are  agents  of  the 
corporation — ^not  of  the  stockholders.  The 
corporation  itself  is  the  proper  person  to 
bring  any  proceeding  to  enforce  a  corporate 
right.  Shareholders,  as  such,  have  no  right 
to  bring  suit  in  behalf  of  the  corporation, 
unless  it  appears  that  the  corporate  officers 
have  been  applied  to  to  bring  the  suit  and 
have  refused,  or  the  circumstances  are  such 
that  such  prior  application  is  plainly  use- 
less. The  suit,  therefore,  of  the  stockhold- 
ers of  a  foreign  corporation  attempting  to 
recover  property  of  the  corporation,  is  nec- 
essarily a  suit  to  recover  property  to  which 
the  corporate  management  make  no  daim. 
Such  property,  or  the  proceeds  of  the  suit, 
having  c(»ne  under  the  control  of  the  courts 
and  the  power  to  protect  the  interests  of  cor- 
poration creditors  being  undoubted,  if  the 
corporation  does  not  appear  to  claim  the 
residue,  sndi  residue  would  seem  to  present 
clearly  the  case  of  a  fund  without  a  trustee. 
The  case  of  a  going  concern,  even  where  up- 
on actual  notice  the  corporate  managers  re- 
fused to  take  charge  of  sudi  corporate  prop- 
erty, would  appear  to  furnish  evidence  that 
as  to  such  property  the  corporate  franchise 
had  been  abandoned,  and  authorize  the  in- 
terposition of  a  court  of  equity  in  behalf 
of  those  beneficially  interested.  But  that 
question  is  not  before  us,  for  it  is  alleged  in 
the  amended  bill  that  the  purpose  with 
which  the  assets  of  the  corporation  were 
turned  over  to  the  other  defendants  was 
practically  to  wind  up  the  corporation,  and 
that  on  December  31,  1901,  all  the  business 
theretofore  done  in  the  name  of  the  Con- 
necticut company  was  closed  up  and  its  ca- 
reer as  an  apparently  going  concern  definite- 
ly and  finally  terminated,  and  that  it  has 
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no  creditors.  Although  practically  aban- 
doned, it  is  not  alleged  that  the  corporation 
has  been  dissolved,  and  it  is  still  in  exist- 
ence as  against  creditors.  Parsons  v.  Eu- 
reka Powder  Works,  48  N.  H.  66,  69.  But 
this  would  not  render  impossible  the  conclu- 
sion that  the  corporate  franchise  has  been 
so  abandoned  by  those  possessing  the  con- 
trol over  it  that  the  fiction  of  a  corporate 
entity,  as  distinguished  from  the  aggregate 
of  individual  corporators,  all  of  whom  are 
before  the  court,  cannot  be  successfully  set 
up  to  prevent  the  enf<Mrcement  by  the  stodc- 
holders  of  their  equitable  rights  to  a  fair 
accounting  from  thoee  who  aided  in  the 
fraud  by  which  the  corporation  was  wrecked. 
Ervvn  v.  Oregon  R.  d  Nao.  Oo.  20  Fed.  577. 
The  case  upon  these  all^^tions  is  one  of  a 
fund  deliberately  abandoned  by  the  trustee, 
and  which  equity  will  not  allow  to  be  lost 
for  the  want  of  a  holder  of  the  legal  title. 
The  argument  of  the  defendants  would  lead 
to  the  proposition  that  the  officers  and 
agents  of  a  foreign  corporation  doing  busi- 
ness in  the  state  and  having  property  here, 
having  attempted  to  dispose  of  all  the  cor- 
porate property  for  the  express  purpose  of 
depriving  the  stockholders  of  the  value  of 
their  shares,  and  with  the  intent  of  closing 
up  the  corporation,  can,  by  abandoning  the 
corporate  property  remaining  here,  and  es- 
caping from  the  state  after  the  filing  of  the 
shareholders'  bill  before  service  upon  them, 
defeat  the  efforts  of  the  shareholders  to  se- 
cure their  equitable  interest  in  what  is  left 
through  the  courts  of  the  state  where  the 
property  is.  To  assent  to  this  propositioB 
is  to  deny  the  courta  of  a  state  jurisdiction 
over  all  property  in  it»  and  to  nooert  the  ia- 
defensible  doctrine  that  property  owned  by 
a  foreign  corporation  is  beyond  tke  law. 

The  plea  avers  that  the  oonstruetkn  com- 
pany has  no  property  in  this  state.  If 
this  be  so,  the  aiction  is  not  maintainaUe  up- 
on any  ground  heretofore  considered;  bvt 
this  averment  denies  only  1^  argninent  the 
construction  oompan3r's  right  of  aeCioa 
against  the  pleader,  and  the  plea  is  bad  be- 
cause argumentative.  If  not  open  to  this 
objection,  the  plea  would  avail  nothing,  for 
a  joinder  of  the  Issue  so  tendered  would  in- 
volve the  trial  of  the  whole  case  made  hr 
the  bill.  If  the  admissiim  of  the  facts  al- 
leged in  the  bill  were  actual  instead  of  form- 
al, the  question  in  what  way  the  equitable 
rights  of  the  plaintiffs  in  such  fund  are  to 
be  worked  out  would  now  be  raised.  The 
question  may  never  arise,  because  the  plain- 
tiffs may  fail  to  establish  the  existence  of 
the  fund.  If  they  do  establish  it,  the  oorpo- 
ration  may  appear  and  claim  it.  Whether,  if 
the  corporation  does  not,  it  will  be  necessary 
to  appoint  a  receiver  here  to  take  charge  ol 
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the  fund ;  whether  this  court  will  undertake 
to  distribute  the  fimd  and  close  up  the  cor- 
poration, or  order  the  funds  into  the  hands 
of  a  leceiyer  in  CkMinecticut ;  and  whether 
the  plaintiffs  may  not  in  some  state  of  facts 
provable  under  the  bill  be  entitled  them- 
selves to  a  judgment  against  the  pleader-— 
are  questions  which  have  been  discussedi 
but  which  it  is  not  now  advisable  to  consid- 
er. The  court  has  no  jurisdiction,  as  the 
case  haa  been  oonsidered,  unless  the  fund  is 
here.  The  jurisdictional  fact  being  in  dis- 
pute, eonyenienoe  requires  that  this  fact  be 
settled  before  time  is  taken  to  consider  dif- 
ficult questions  of  law  whidi  may  not  be  ma- 
terial in  the  case.  The  only  material  ques- 
tion now  is  whether  the  plaintiffs  can  pro- 
ceed and  establish  the  claim  of  their  cor- 
poration against  a  New  Hampshire  corpo- 
ration. Of  this  claim  the  courts  of  this 
state  have  jurisdiction.  Except  by  consent 
of  the  traction  company,  a  domestic  resi- 
dent eorpor&tion,  no  other  court  could  ac- 
quire jurisdiction.  Manifestly,  the  daim 
must  be  litigated  here,  if  at  alL  The  plea 
properly  overruled. 
Bmoeption  overruled. 

AH  concur. 


ROCKINGHAM  CX)UNTY  LIGHT  ft 
POWER  COMPANY 

V, 

Sylvester  N.  H0BB8. 

(72  N.  H.  G81.) 

Im    The  Tim^t  of  emflnent  domain  is  eon- 

ferred  upon  a  corporation  by  authority  to 
take  and  hold,  and  to  purchase  and  hold,  Dec- 
enary real  estate,  followed  by  proTlslons  for 
payment  of  the  owner's  damages. 
%,  A  eoMe-titvtional  proTiaion  forbfld- 
dins  the  tmklBff  of  privmte  property 
for  public  use  without  compensation  forbids, 
hy  Implication,  the  taking  of  such  property 
for  private  use. 

8.  'WMetlter  or  not  the  vae  to  be  ntade 
of  Innd  which  a  private  corporation  is 
seeking  to  take  under  the  power  of  eminent 
domain  is  ifobllc  is  a  question  of  law. 

4.  The  eoUeetflony  storing  and  distrfl- 
hntlon  of  eleetrfleity  for  the  use  of  all 
who  may  have  need  of  it  upon  equal  and  rea- 
sonable terms  Is  a  public  use,  so  as  to  justify 
aa  exercise  of  the  power  of  eminent  domain 
for  the  acquisition  of  a  right  of  way  for  the 
distributing  wires. 

(May  8,  1904^) 

Noxa. — ^For  other  cases  in  this  series  on  the 
question  when  the  generation  of  electricity  is  a 
public  purpose  Justifying  the  exercise  of  the 
right  of  eminent  domain,  see  Avery  v.  Vermont 
Biectric  Co.  59  L.  B.  A.  817,  and  Fallsborg 
Power  k  Mfg,  Co.  v.  Alexander,  61  L.  B.  A.  129. 

As  te  right  to  condemn  right  of  way  to  carry 
water  to  operate  electric-light  plant,  see  Bell  v. 
LsBBbom,  20  L.  B.  A.  241. 

66L.R.A. 


TRANSFER  upon  defendant's  exceptions, 
hy  the  Superior  Court  for  Rockingham 
County,  for  the  opinion  of  the  Supreme 
Court,  of  a  petition  for  the  acquisition  of  a 
right  of  way  to  conduct  electricity  across 
defendant's  land.    Exceptions  overruled. 

The  facts  are  stated  in  the  opinion. 

Meeara,  Eastmmn  A  Hollis  and  Arthur 
O.  Fuller,  for  defendant: 

The  term  ''public  use,"  as  limiting  the 
purposes  for  which  the  eminent  domain 
may  constitutionally  be  exercised,  means 
use  by  the  public  at  large,  either  directly 
(by  the  town,  county,  state,  or  nation),  or 
through  some  quasi  public  agency,  so  con- 
trolled and  regulated  by  law  that  all  mem- 
bers of  the  community  who  have  occasion 
to  share  in  the  use  may  do  so  on  just  and 
equal  terms. 

Lewis,  Em.  Dom.  §S  168-105;  Joyce,  Elec- 
tric Law,  §  273;  Re  Eureka  Basin  Ware- 
hottse  d  Mfg.  Co,  06  N.  T.  42;  Biewari  ▼. 
Great  Northern  R.  Co.  66  Minn.  616,  38  L. 
R.  A.  427,  68  N.  W.  206;  Missouri  P.  R.  Co. 
▼.  NeJ^raska,  164  U.  8.  417,  41  L.  ed.  495, 
17  Sup.  Ct.  Rep.  130;  CitiBent^  Bav.  A  L. 
Asso.  V.  Topeka,  20  Wall.  666,  22  L.  ed.  456; 
TyUr  V.  Beaoher,  44  Vt.  648,  8  Am.  Rep. 
398;  Bradley  y.  Famrooh  Irrig.  Diet.  68 
Fed.  948,  164  U.  S.  162,  41  L.  ed.  389,  17 
Sup.  Ct.  Rep.  66;  Kettle  Rwer  R.  Co.  y. 
Eastern  R.  Co.  41  Minn.  461,  6  L.  R.  A. 
Ill,  43  N.  W.  469;  National  Docks  R.  Co.  y. 
Central  R.  Co.  32  N.  J.  £q.  766;  Bonaparte 
y.  Camden  d  A.  R.  Co.  Baldw.  205,  Fed.  Cas. 
No.  1,617;  Concord  R.  Co.  y.  Qreely,  17  N. 
H.  60;  Ml.  Washington  Road  Co.'s  Petition, 
36  N.  H.  134. 

The  question  is  not  for  what  purposes  the 
property  is  used,  or  what  benefits  are  de- 
rived from  that  use,  but.  Who  gets  that  use 
and  those  benefits, — ^the  public,  or  private 
individuals  ? 

Weidenfeld  v.  Bugar  Run  R.  Co.  48  Fed. 
615;  Tyler  v.  Beacher,  44  Vt.  648,  8  Am. 
Rep.  398;  Bteicart  v.  Chreat  Northern  R.  Co. 
66  Minn.  615,  33  L.  R.  A.  427,  68  N.  W. 
208;  Chicago  d  E.  I.  R.  Co.  v.  Wiltse,  116 
111.  449,  6  N.  E.  49 ;  Pittsburg,  W.  d  K.  R. 
Co.  y.  Benwood  Iron  Works,  31  W.  Va.  710, 
2  L.  R.  A.  680,  8  S.  E.  463;  Bholl  v.  Ger- 
man Coal  Co.  118  111.  427,  69  Am.  Rep.  379, 
10  N.  E.  199. 

The  mere  fact  that  among  the  customers 
to  whom  plaintiff  expects  and  hopes  to  sell 
its  products  (if  they  will  pay  plaintiff's 
price)  are  some  corporaticms  engaged  in  the 
public  service  (electric  railways,  for  exam- 
ple) does  not  make  plaintiff's  enterprise  a 
public  one. 

Btate  ea  rel.  8t.  Louis  Underground  Serv- 
ice Co.  y.  Murphy,  134  Mo.  648,  34  L.  R.  A. 
369,  66  Am.  St.  Rep.  615,  31  8.  W.  784,  34 
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S.  W.  61,  35  S.  W.  1132;  Joyce,  Electric 
Law,  §  277. 

The  only  uses  (aside  from  flowage)  for 
which  our  New  Hampshire  courts  have  ever 
sustained  the  exercise  of  eminent  domain 
were  strictly  those  of  the  public,  within  the 
rule  we  have  above  laid  down. 

Backus  V.  Lebanon,  11  N.  H.  19,  36  Am. 
Dec.  *d6;  Peirce  v.  Somersworth,  10  N.  H. 
372;  State  v.  Bampton,  2  N.  H.  22;  Mt. 
Washington  Road  Co.'a  Petition,  35  N.  H. 
140;  Piacataqua  Bridge  v.  New  Hampshire 
Bridge,  7  N.  H.  36;  \jonoord  B.  Co.  v. 
Oreely,  17  N.  H.  47;  Northern  JB.  Oo,  v. 
Concord  &  C.  R.  Co.  27  N.  H.  184;  Orr  ▼. 
Huimby,  64  N.  H.  593. 

The  ()uestion  is  not  what  kind  of  use  is 
to  be  made  of  the  property,  but  whether  the 
beneficiary  is  the  public  or  not. 

Underwood  ▼.  Bailey,  59  N.  H.  480. 

Mr.  Samuel  W.  Emery,  for  plaintiff: 

The  legislature  has  plainly  and  finally  de- 
termined the  question  as  to  whetiier  or  not 
the  taking  was  necessary. 

Laws  1901,  chap.  196. 

The  legislative  decision  on  that  point  con- 
cludes inquiry  upon  it. 

Concord  R.  Co.  v.  Oreely,  17  N.  H.  47; 
Mt.  Washington  Road  Co.'s  Petition,  35  N. 
H.  134;  Talbot  r.  Hudson,  16  Gray,  417. 

The  courts  of  Maine,  New  Hampshire,  and 
Massachusetts  are  among  those  which  give  a 
liberal  construction  to  the  words  "public 
uses." 

Great  Falls  Mfg.  Oo.  v.  Femald,  47  N.  H. 
444;  Perry  v.  Keene,  56  N.  H.  614;  Ash  v. 
Cummings,  50  N.  H.  591;  Amoskeag  Mfg. 
Co.  V.  Head,  56  N.  H.  386;  Underioood  v. 
North  Wayne  Scythe  Co.  41  Me.  2»1 ;  DUig- 
ley  V.  Gardiner,  73  Me.  63;  Presoott  v. 
Curtis,. 42  Me.  66;  Jones  v.  Skinner,  61  Me. 
25;  Boston  d  R.  Mill  Corp.  v.  Newman,  12 
Pick.  467, 23  Am.  Dec.  622 ;  Wolcott  Woollen 
Mfg.  Co.  V.  Upham,  5  Pick.  292;  Talbot  v. 
Hudson,  16  Gray,  417. 

Eminent-domain  power  may  be  conferred 
by  the  legislature  upon  private  corpora- 
tions: 

For  construction  of  grain  elevators. 

Stewart  v.  Cfreat  Northern  R.  Co.  65 
Minn.  515,  33  L.  R.  A.  427,  68  N.  W.  268. 

For  pipe  line  for  natural  gas. 

Johnston's  Appeal  (Pa.)  7  Atl.  167; 
Charleston  Natural  Oas  Co.  v.  Lowe,  52  W. 
Va.  662,  44  8.  E.  410. 

For  pipe  line  for  oil. 

West  Virginia  Transp.  Co.  v.  Volcanic  (HI 
d,  Goal  Co.  5  W.  Va.  382. 

For  telegraphs  and  telephones. 

New  Orleans,  M.  de  T.  R.  Co.  v.  Southern 
d  A.  Teleg.  Co.  53  Ala.  211;  State,  Trenton, 
4f  N.  B.  Tump.  Co.,  Prosecutors,  v.  Ameri- 
ean  6  E.  Commercial  Neics  Co.  43  N.  J.  L. 
381;  MobUe  d  O.  R.  Oo.  v.  Postal  Teleg. 
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Cable  Co.  101  Tenn.  62,  41  L.  R.  A.  403,  46 
S.  W.  67 1 ;  Gulf,  0.  d  S.  F.  R.  Oo.  v.  South- 
western Teleg.  d  Teleph.  Oo.  18  Tex.  Civ. 
App.  500,  45  S.  W.  151;  Northwestern 
Teleph.  Exch.  Co.  v.  Chicago,  M.  d  St.  P.  R. 
Co.  76  Minn.  334,  79  N.  W.  315;  St.  Louis  d 
0.  R.  Co.  V.  Postal  Teleg.  Co.  173  111.  508, 
51  N.  £.  382;  Mobile  d  O.  R.  Oo.  v.  Postal 
Teleg.  Cable  Co.  120  Ala.  21,  24  So.  408; 
Southwestern  Teleg.  d  Teleph.  Co.  v.  Chtlf, 
0.  d  S.  F.  R.  Oo.  (Tex.  Civ.  App.)  62  a  W. 
106;  San  Antonio  d  A.  P.  R.  Co.  v.  South- 
western Teleg.  d  Teleph.  Co.  93  Tex.  313, 
49  L.  R.  A.  459,  77  Am.  St.  Rep.  884,  55 
S.  W.  117;  Postal  Teleg.  Cable  Co.  v.  Chi- 
cago, I.  d  L.  R.  Co.  30  lad.  App.  654^  66  N. 
£.  919;  St.  Louis  d  B.  F.  R.  Co.  t.  South- 
western Teleph.  d  Teleg.  Oo.  58  C.  C.  A. 
198,  121  Fed.  276. 

For  irrigation  of  agricultural  lands. 

Umatilla  Irrig,  Co.  v.  Bamhart,  22  Or^ 
389,  30  Pac.  37. 

For  drainage  of  lands. 

Swe^t  v.  Rechel,  159  U.  S.  380,  40  Iw  ed. 
188,  16  Sup.  Ct.  Rep.  43;  fleiofe  ▼.  Voight, 
110  Ind.  279,  11»N.  E.  306. 

For  fish  ponds. 

Turner  y.  Nye,  154  Mass.  579,  14  L.  R.  A. 
487,  28  N.  E.  1048. 

For  lateral  railroads. 

Famsworth  v.  Lime  Rock  R.  Co.  83  Me. 
440,  22  Atl.  373. 

The  terms  "public  use"  and  ''public  bene- 
fit" are  substantially  synonymous  when 
used  in  relation  to  the  power  ot  eminent 
domsm. 

Great  Falls  Mfg.  Oo.  v.  FenuM,  47  N.  H. 
444;  Perry  v.  Keene,  56  N.  H.  614;  Amos- 
keag Mfg.  Co.  V.  Head,  56  N.  H.  386;  Amos- 
keag Mfg.  Co.  V.  Worcester,  60  N.  H.  522. 

By  virtue  of  the  statute  the  petitioner  is 
a  quasi-public  oorporaticm, — a  public-serrice 
corporation, — and  so  may  properly  be  en- 
dowed with  the  eminent-domain  power  for 
its  public  purposes,  as  all  its  product  is  for 
sale. 

Sf^ell  V.  Clinton  Electric  Light,  H.  d  P. 
Co.  196  111.  626,  58  L.  R.  A.  284,  89  Am.  St 
Rep.  341,  63  N.  E.  1082. 

Ohase,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  volimtary  corporation, 
formed  under  the  general  law  (Pub.  Stat 
chap.  147 ) ,  for  the  purpose  of  "manufactur- 
ing, creating,  furnishing,  and  selling  for 
lighting,  manufacturing,  heating,  transpor- 
tation, propulsion  of  cars,  machines,  and  en- 
gines, and  for  all  mechanical,  commercial, 
and  business  purposes,  electricity  and  gas 
and  all  other  illuminants  and  motive  pow- 
ers ;  to  set  poles  and  stretch  wires  to  conduct 
and  transmit  the  same,  and  to  install  and 
lay  all  necessary  means  or  instrumentalities 
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for    conducting,    storing,   and   transmitting 
the   same."     It  is  located  at  Portsmouth, 
and  its  business  is  to  be  carried  on  in  the 
towns  and  cities  of  Rockingham  and  Straf- 
ford   ocnmties,   and   in   Alton,    in   Belknap 
-county.     By  %  5,  chap.   195,  p.  679,  Laws 
11)01,  it  was  authorized  "to  take  and  hold, 
and  to  p'urchase  and  hold,  such  lands  and 
interests  in  land  as  may  be  reasonably  neces- 
sary to  carry  out  the  purposes  and  objects 
for  which  it  was  organized."    The  intention 
of  the  legislature  to  delegate  to  the  corpo- 
ration  the  right  to  take  land  without  the 
owner's  consent  is  unmistakably  shown  by 
the  use  of  the  words  "to  take," — especially 
when    read   in   connection   with   the   words 
**to  purchase"  immediately  following, — and 
by  the  provision  made  for  the  location  of 
the  land  taken  and  payment  of  the  owner's 
<iania^^.     The    plaintiff   relies   upon    this 
statute  for  its  authority  to  take   the  de- 
sired interests  in  the  defendant's  land.    It 
proposes  to  construct  and  maintain  a  line 
of  wires  extending  from  a  point  in  Hampton 
in  a  straight  line  to  a  point  in  East  King- 
ston, and  from  the  latter  point  in  a  straight 
line   to  a  point  in   Salem, — a  distance  of 
about  23  miles.     This  line  crosses  the  de- 
fendant's land,  and  in  the  location  which  the 
plaintiff  has  filed   (Pub.  Stat.  158,  §f  26, 
34)    It  particularly  describes  the  line  and 
the  interest  in  land  taken.     The  latter  is, 
in  substance,  so  far  as  the  defendant's  land 
is  oofneemed,  the  right  to  set  and  forever 
maintain  four  poles  of  a  certain  size  and 
height  at  designated  points  in  the  line;  to 
string  as  many  as  15  wires  upon  cross-arms 
attached  to  the  poles,  not  less  than  18  feet 
above  the  surface  of  the  ground;   to  cut 
all  trees  within  1  rod  either  side  of  the  line, 
and  trim  other  trees  whose  branches  extend 
within  this  space;  and  to  enter  upon  the 
land  as  occasion  requires  for  the  purpose  of 
insx>ecting,    repairing,    and    renewing    the 
poles,  wires,  and  appurtenances.    The  loca- 
tion further  states  that  "there  are  to  be 
transmitted  along  and  upon  said  wires  a 
high  potential  electric  current  to  be  used 
in    operating   street    railroads,    for   power, 
lighting,  and  for  other  purposes;  and  other 
Aveaker  electric  currents  may  be  transmitted 
along  and  upon  said  line  for  various  pur- 
po<ies."     The  plaintiff's  real  purpose  is  to 
furnish  power  for  the  operation  of  the  lines 
of  electric  railway  located  west,  south,  and 
east  of  Salem.     It  also  intends,  if  it  has 
<x;casion,  to  furnish  power  for  any  of  the 
purposes  authorized  by  its  charter.     It  is 
reasonably  necessary  to  take  the  specified 
interest  in  the  defendant's  land  to  carry  into 
4>frect  the  corporation's  purpose. 

Article  12  of  the  Bill  of  Rights  forbids, 
by  implication,  the  taking  of  private  prop- 
erty for  private  uses  without  the  owner's 
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consent.  Concord  B.  Co,  ▼.  Oreely,  17  N.  H. 
47 ;  Vndertoood  v.  Bailey,  59  N.  H.  480.  Un- 
less, therefore,  the  use  which  the  plaintiff 
proposes  to  make  of  the  defendant's  land 
is  a  "public  use,"  within  the  meaning  of 
those  words  as  used  in  the  Bill  of  Rights, 
the  legislature  had  no  power  to  grant  to  the 
plaintiff  the  right  to  take  the  land,  or  an 
interest  in  it,  without  the  defendant's  con- 
sent. Whether  the  contemplated  use  is  of 
a  public  character  is  a  question  of  law. 
Concord  R,  Co,  v.  Chreely,  17  N.  H.  47; 
Amoakeag  Mfg.  Co.  v.  Head,  56  N.  H.  386, 
399.  The  Bill  of  Rights  contains  no  defini- 
tion of  "public  uses,"  and  the  court  has  not 
attempted  to  formulate  one.  "That  is  left 
to  be  determined  in  each  individual  case 
by  reference  to  the  principles  and  reasons 
upon  which  the  right  to  take  private  prop- 
erty for  the  public  use  is  founded,  and  by 
authority."  Great  FalU  Mfg,  Co,  v.  Femald, 
47  N.  K.  444,  445.  It  has  been  held  in  thU 
state  that  the  use  of  land  for  each  of  the 
following  purposes  is  a  public  use:  For  a 
turnpike  {Mt.  Waahingion  Road  Co.* a  Peti- 
tion, 35  N.  H.  134);  for  a  toll  bridge 
{Piscataqua  Bridge  v.  Hfew  Hampshire 
Bridge,  7  N.  H.  35) ;  for  a  hi^way  {Peiroe 
V.  Someraworth,  10  N.  H.  369;  Backus  v. 
Lebanon,  11  N.  H.  19,  35  Am.  Dec.  466) ; 
for  a  railroad  ( Concord  R.  Co,  v.  Oreely,  17 
N.  H.  47;  Northern  R.  Co.  v.  Concord  d  C. 
R,  Co.  27  N.  H.  183 ) ;  for  a  public  cemetery, 
it  seems  {Crowell  v.  Londonderry,  63  N.  H. 
42;  Evergreen  Cemetery  Asso.  v.  Beecher, 
53  Conn.  551,  5  Atl.  353) ;  and  for  making 
a  survey  by  the  United  States  as  a  part  of 
the  coast  survey  {Orr  v.  Quimhy,  54  N.  H. 
590).  In  all  these  cases,  excepting  the  last, 
the  public  have  a  common  and  equal  right 
to  the  use  of  the  land  taken,  for  the  pur- 
poses for  which  it  was  taken,  subject  to  cer- 
tain reasonable  limitations,  conditions,  and 
regulations.  In  fact,  the  principal  object  of 
the  taking  is  the  accommodation  of  the  pub- 
lic; and  whatever  benefit  the  corporation, 
through  whose  agency  the  right  of  eminent 
domain  is  exercised,  derives  therefrom,  is  in- 
cidental to  the  main  object,  and  is  compen- 
sation for  money,  services,  and  skill  contrib- 
uted by  it  to  the  furtherance  of  that  object. 
The  decision  in  Orr  v.  Quimhy,  54  N.  H.  590, 
is  based  on  the  idea  that  the  use  of  the  land 
for  the  purposes  of  the  coast  survey  is  neces- 
sary in  order  to  provide  "a  safe  highway 
upon  the  ocean," — which,  it  was  remarked, 
"is  as  much  a  public  necessity  as  a  safe 
highway  upon  the  land." 

It  has  sJso  been  held  that  the  owner  or 
occupant  of  land  upon  a  stream  of  water 
may,  by  erecting  a  dam  on  his  land,  take 
the  right  to  fiow  the  lands  of  others  with- 
out their  consent,  for  use  in  connection  with 
his  mills,  by  complying  with  the  provisions 
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of  the  statute  authorizing  such  taking,  and 
that  the  use  of  land  flowed  under  such  cir- 
cumstances is  a  public  use  within  the  mean- 
ing of  the  Constitution.  Pub.  Stat.  chap.  142, 
IS  12-19;  Great  Falls  Mfg,  Co.  v.  Femald, 
47  N.  H.  444.  Although  attempts  have  been 
made  to  have  this  question  reconsidered,  and 
the  reasons  given  for  the  decision  have  been 
vigorously  attacked  (50  N.  H.  592;  56  N. 
H.  388),  the  court  have  regarded  the  ques- 
tion as  settled,  and  have  declined  to  reopen 
it  {A8h  V.  Cummings,  50  N.  H.  591 ;  Amos- 
keag  Mfg.  Co.  v.  Head,  56  N..H.  386;  Amoe- 
keag  Mfg.  Co.  ▼.  Worcester,  60  N.  H.  522; 
Amoskeag  Mfg.  Co.  v.  Oooddle,  62  N.  H. 
66 ) .  In  speaking  of  the  mill  act,  Ladd,  J., 
said,  in  Salishury  Mills  v.  Forsaith,  57  N. 
H.  124:  "I  agree  with  counsel  for  the  de- 
fendant that  the  act  goes  to  the  verge  of 
the  constitutional  power  of  the  legislature, 
and  I  may  say  that,  but  for  the  authorities 
by  which  the  court  thought  they  should  be 
governed  in  the  late  case  of  Amoskeag  Mfg. 
Co.  y.  Head,  I  should  find  great  difficulty  in 
sustaining  it."  See  also  the  remarks  of  the 
same  judge  in  the  case  referred  to.  56  N. 
H.  400.  The  courts  of  other  states  have 
given  a  like  interpretation  to  similar  pro- 
visions of  their  Constitutions  with  reference 
to  flowage.  Lewis,  in  his  work  on  Eminent 
Domain,  after  reviewing  the  decisions,  con- 
cludes that  "the  only  possible  basis  upon 
which  the  mill  acts  can  stand  is  that  mills 
are  a  public  use,  within  the  meaning  of  the 
Consiituticm,"  and  that  "this  can  only  be 
true  of  that  class  of  mills  which  are  obliged 
to  serve  the  public,  and,  unless  the  acts  are 
limited  to  such  mills,  they  cannot  be  sus- 
tained." 1  Lewis,  Em.  Dom.  §§  176-183. 
It  would  seem,  therefore,  that  the  doctrine 
of  Great  Falls  Mfg.  Co.  v.  Femald,  and  like 
cases,  is  sui  generis,  and  is  not  applicable 
to  the  full  extent  of  its  import  in  cases 
other  than  those  specially  relating  to  the 
taking  of  flowage  rights.  These  cases  can- 
not be  regarded  as  deciding  that  "public 
use"  in  the  Bill  of  Rights  is  synonymous 
with  public  benefit,  public  advantage,  or  any 
use  that  is  for  the  benefit  and  welfare  of  the 
state.  Whatever  was  said  by  Perley,  Ch.  J., 
in  the  Femald  Case,  having  a  tendency  to 
show  that  such  was  his  view,  must  be  under- 
stood as  having  reference  to  the  facts  of 
that  case,  and  not  as  expressing  a  general 
rule  to  be  applied  whenever  the  question  of 
public  use  arises. 

That  the  use  of  land  for  constructing  and 
maintaining  a  line  of  wires  to  conduct  cur- 
rents of  electricity  employed  in  transmitting 
intelligence  by  telegraph  or  telephone  for 
all  persons  who  may  desire  such  service,  or 
in  lighting  public  streets,  highways,  and 
buildings,  etc.,  or  in  moving  the  cars  of  a 
railway  serving  the  public,  is  a  "public  use" 
66  L.  R.  A. 


within  the  narrower  meaning  of  those  word» 
as  applied  in  the  above-cited  cases,  is  be- 
yond question.    Pub.  Stat.  <diap.  81,  §  13; 
Laws  1895,  p.  367,  chap.  27.     It  has  been, 
so  held  in  other  jurisdictions.     Pierce  v. 
Drew,  136  Mass.  75,  49  Am.  Rep.  7;  State, 
Duke,   Prosecutor,  v.   Central  Jfew  Jersey 
Tcleph.  Co.  53  N.  J.  L.  341,  11  L.  K.  A.  664, 
21   Atl.   460;    1    Lewis,  Em.   I>om.   §    172. 
Electricity  is  also  extensively  used  for  the 
transmissicMi  of  power  from  the  p<Mnt  where 
the  power  is  accumulated  by  means  of  a 
waterfall,  or  by  the  combustion  of  fuel,  t> 
distant  points  for  use  there;  and  the  pros- 
pect is  that  it  will  be  used  in  the  near 
future  to  produce  and  distribute  heat  in  a 
similar  manner.    That  the  uae  of  land  for 
the   production  and  distribution  of  power 
may  be  a  public  use  is  shown  by  the  mill 
acts    and    the    decisions    respecting     them,, 
above  cited.    In  the  Femald  Case  the  dam 
and  land  flowed  were  several  miles  distant 
from  the  mills  which  used  the  water,  and  in 
Amoskeag  Mfg.  Co.  v.  Worcester,  60  N.  H. 
522,  more  than  half  of  the  water  of  the  mill 
pond  created  by  the  dam  waa  used  by  other 
corporations  and  companies,  who  paid  rent 
to  the  plaintiffs  therefor.    If  the  corpora- 
tions and  companies  using  the  water  had 
been  quasi  public, — ^if  they  were  engaged  in 
a  public  service,  like  that  of  grinding  graii» 
for  all  parties  who  had  occasicm  fw  such 
service,  without  discrimination  in  rates  or 
other  terms, — and  if  the  plaintiffs  in  those 
cases,  so  long  as  they  had  a  surplus  of  wa- 
ter, vrere  ready  and  willing  to  supply  it  up- 
on like  terms  to  all  corporations  or  persons 
desiring    it    for    such    uses,  the  decisions 
would  not  be  subject  to  the  criticism  above 
mentioned.     The    knowledge    recently    ac- 
quired concerning  electricity  haa  made  it 
possible  to  divide  power  into  any  desired 
portions,  and  to  freely  transmit  the  same  to 
almost  any  point  for  use.    This  has  created 
a  demand  for  power,  which,  though  not  so 
universal  as  the  demand  for  water,  is  never- 
theless of  a  public  character.    Uke  water, 
electricity  exists  in  nature  in  some  f<Min  or 
state,  and  becomes  useful  as  an  agency  of 
man's    industry   only    when    collected  and 
controlled.    It  requires  a  large  capital  to 
collect,  store,  and  distribute  it  for  general 
use.    The  cost  depends  largely  upon  the  lo- 
cation of  the  power  plant.    A  water  power 
or  a  location  upon  tide  water  reduces  the 
cost  materially.    It  may  h&ppen  that  the 
business  cannot  be  inaugurated  wiUiout  the 
aid  of  the  power  of  eminent  d<»nain  for  the 
acquisition  of  necessary  land  or  rights  in 
land.    All  these  considerations  tend  to  sho^r 
that  the  use  of  land  for  collecting,  storing,, 
and  distributing  electricity,  for  the  purposes 
of  supplying  power  and  heat  to  all  who  may 
desire  it,  is  a  public  use,  similar  in  chara*' 
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ter  to  the  use  of  land  for  collecting,  storing, 
and  distributing  water  for  public  needs, — a 
use  that  is  so  manifestly  public  ''that  it  has 
been  'seldom  questioned  and  never  denied/' 
1  Lewis;  Em.  I>om.  §  173. 

The  defendant  has  called  attention  to  the 
recent  case  of  Re  Rhode  Island  8uhurha/n  R. 
Co.  22  R.  I.  457,  62  L.  R.  A.  879,  48  Atl. 
591,  in  which  it  was  held  that  the  use  by  an 
electric  railway  company  of  land  situated 
5  miles  from  its  railroad  line  for  a  power 
ho\iae  and  coal  pockets  was  not  a  public  use 
within  the  meaning  of  the  Constitution  of 
that  state,  which  in  this  respect  is  similar 
to  that  of  this  state.  The  decision  is  based 
on  the  proposition  that  the  location  of  the 
power  house  on  the  particular  lot  in  ques- 
tion was  not  essential  to  the  public  service, 
but  pertained  only  to  the  private  interest  of 
the  company  in  its  business  details.  With 
the  knowledge  of  electricity  thus  far  ac- 
quired, an  electric  railway  cannot  be  oper- 
ated without  generating  or  collecting  elec- 
tricity in  large  quantities,  and  transmitting 
it  from  the  initial  point  to  and  along  the 
railway.  A  power  house,  or  something  an- 
swering the  same  purpose,  is  as  essential  to 
the  public  service  as  is  the  railway  track  it- 
self. The  court  truly  say  in  the  Rhode  Is- 
land Case:  "There  is  a  class  of  cases  where 
the  public  does  not  use  the  land  itself,  and 
yet  the  public  necessity  is  so  direct  and  ob- 
vious as  to  imply  a  public  use.  Such,  for 
example,  are  cases  of  taking  land  for  en- 
gine houses,  car  houses,  and  repair  shops  on 
steam  railroads.  These  buildings  must  nec- 
essarily be  contiguous  to  the  railroad;  and 
while  the  public  may  not  use  the  buildings 
as  such,  yet  they  are  of  such  a  character 
ttiatf  without  them,  the  public  could  not 
adequately  use  the  railroad  itself.  They 
are,  in  fact,  a  part  of  the  railroad."  See  1 
Lewis,  Em.  Dom.  §  170.  This  is  emphat- 
ically true  of  the  power  house  in  the  case  of 
an  electric  railway;  but,  because  of  the  dif- 
fer»ice  in  the  necessities  in  the  two  cases, — 
a  particular  location  adjoining  the  railroad 
line  usually  being  imperatively  necessary 
for  an  engine  house,  etc.,  of  a  steam  rail- 
road, while  an  electric  railway  company  has 
greater  freedom  of  choice  as  to  the  location 
of  its  power  house, — ^the  court  held  that  the 
principle  of  the  steam  railroad  cases  re- 
ferred to  was  not  applicable  to  the  taking  of 
land  for  the  latter  purpose.  It  is  probable 
that  in  many  cases  the  establishment  and 
operation  of  electric  railways  for  the  accom- 
modation of  the  public  will  depend  upon  the 
possibility  of  generating  or  collecting  elec- 
tricity at  a  low  cost.  A  water  power,  or  a 
port  at  which  coal  may  be  landed  from  sea- 
going vessels  directly  into  the  coal  pockets 
of  a  power  house,  will  render  it  possible  to 
furnish  electric  railway  facilities  for  public 
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use  at  points  situatea  many  miles  distant 
fr(Mn  the  water  power  or  port,  that  could 
not  otherwise  be  fuirnished  at  all,  or,  at 
least,  without  much  greater  cost  to  the  pub- 
lic. In  such  cases  the  imperativeness  of  the- 
necessity  attaches  to  the  freedom  of  clioice 
as  to  location,  rather  than  to  the  proximity 
of  a'  particular  location  to  the  railroad  line. 
If  laud  adjoining  an  electric  railway  may 
be  taken  for  a  power  house, — as  to  which 
there  can  be  no  doubt, — no  good  reason  is- 
apparent  why  land  at  a  distance  may  not  be 
taken  if  the  public  good  so  requires.  Of 
course,  if  land  located  at  a  distance  may  be- 
taken for  a  power  house,  it  must  follow  that 
necessary  land,  or  rights  in  land,  may  be- 
taken for  constructing  and  maintaining  a 
line  of  wires  between  the  power  house  and 
the  railway.  As  has  already  been  intimat- 
ed, like  reasons  may  exist  for  having  the 
power  house  of  an  electric  light  company,  or 
other  public  service  company,  located  at  a 
distance  from  the  place  where  the  public- 
service  is  rendered. 

But  it  is  not  the  intention  of  the  plaintiff 
to  make  use  itself  of  the  electricity  which  it 
generates  or  collects  in  either  of  the  ways^ 
above  mentioned,  except,  possibly,  that  of 
electric  lighting.  In  fact,  the  plaintiff  has 
no  authority  to  engage  in  the  business  of 
transmitting  intelligence  by  telegraph  or 
telephone,  or  in  a  manufacturing  business,, 
or  in  operating  a  railroad.  In  this  respect 
the  case  diifers  essentially  from  Fallsburg 
Poicer  d  Mfg.  Co.  v.  Aleasander,  101  Va.  98, 
61  L.  R.  A.  129,  99  Am.  St.  Rep.  855,  43  S. 
E.  194,  cited  by  the  defendant.  Its  purpose- 
is  to  generate  or  collect  electricity,  and 
store,  transmit,  and  sell  it  to  those  desiring 
it  for  any  use  to  which  it  is  applicable.  Its 
business  in  respect  to  electricity  closely  re- 
sembles that  of  an  aqueduct  company  in  re- 
spect to  water.  This  business  differs  mate- 
rially in  several  important  respects  from 
that  of  selling  fuel  and  other  articles  of 
daily  use.  The  capital  and  enterprise  of 
private  individuals  are  ordinarily  sufficient 
for  the  latter  purpose.  It  is  not  important 
th.at  the  business  of  dealing  in  such  articles^ 
should  be  conducted  in  a  single  large  enter- 
prise, with  supplies  emanating  from  a  sin- 
gle source.  The  business  does  not  require- 
the  exercise  of  any  governmental  function. 
But,  as  has  already  been  suggested,  the  col- 
lection, storing,  and  distribution  of  electrici- 
ty, like  the  collection,  storing,  and  distri- 
bution of  water,  requires  large  capital,  fa- 
vorable conditions,  the  use  of  the  public- 
streets,  and  sometimes  the  exercise  of  the 
right  of  eminent  domain.  Re  Municipal 
Fuel  Plants,  182  Mass.  605,  608,  60  L.  R.  A. 
592,  06  N.  E.  25;  Opinion  of  the  Justices^ 
150  Mass.  592,  8  L.  R.  A.  487,  24  N.  E.  1084. 

If  the  plaintiff  is  under  obligation  to  sup- 
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ply  electricity  or  electric  energy  at  reason- 
able rates,  and  without  discrimination,  to 
all  corporations,  public,  quasi  public,  and 
private,  and  to  all  persons  desiring  it,  who 
are  located  within  reasonable  distances  of 
the  plaintiff's  lines,  so  far  as  the  extent 
and  capaxjity  of  its  works  will  permit,  it  ap- 
pears to  have  all  the  characteristics  of  a 
^uasi-public  corporation.  Its  articles  of 
association  do  not,  in  terms,  impose  this  ob- 
ligation upon  it.  They  are,  however,  entire- 
ly consistent  with  the  existence  of  the  obli- 
^tion.  When  the  interpretation  is  consid- 
ered which  the  plaintiff  has  given  to  the 
agreement  by  its  acts  in  locating  lines  of 
wires  in  the  public  highways,  and  in  pro- 
curing and  attempting  to  exercise  the  right 
of  eminent  domain,  it  is  apparent  that  the 
plaintiff  intended  by  its  articles  of  associa- 
tion to  take  upon  itself  the  obligations  of  a 
quasi-public  corporation  in  respect  to  the 
«ale  of  electricity  and  electric  energy.  The 
delegation  of  the  power  of  eminent  domain 
to  a  corporation  is  not  always  accompanied 
with  an  express  imposition  of  the  obligation 
to  sen'c  the  public  reasonably  and  equitably. 
A  corporation,  by  the  acceptance  and  exer- 
<:i3e  ot  the  power,  impliedly  undertakes  such 
service  respecting  the  subject  for  which  the 
power  is  exercised.  Lunihard  v.  Bteams,  4 
Cush.  CO  J  State^  Trenton  d  N.  B,  Tump,  Co. 
Prosecutws^  v.  American  do  E.  CommerGial 
News  Co*  43  N.  J.  L.  381.  In  the  numerous 
-charters  that  have  been  granted  to  aqueduct 
companies  in  this  state,  containing  author- 
ity for  the  exercise  of  the  right  of  eminent 
•domain,  few,  if  any,  have  provisions  specify- 
ing their  public  duties.  The  following  are 
examples:  Laws  1851,  chap.  1190;  Laws 
1803,  chap.  2817,  p.  2776;  Laws  1870,  chap. 
83,  p.  473;  Laws  1872,  chap.  95,  p.  07; 
Laws  1883,  chap.  191,  p.  133;  Laws  1897, 
<!hap.  165,  p.  148;  Laws  1901,  chap.  292,  p. 
810;  Laws  1903,  chaps.  207,  272,  pp.  198, 
279.  Yet  there  can  be  no  doubt  that  it  is 
the  duty  of  such  corporations  to  supply  wa- 
ter to  persons  located  along  their  nuiins, 
without  discrimination  as  to  rates  or  condi- 
tions. Olmsted  v.  Morris  Aqueduct,  47  N. 
-J.  L.  311;  Haugen  v.  Allnna  Light  d  Water 
Co.  21  Or.  411,  14  L.  R.  A.  424,  28  Pac.  244; 
1  Jjewis,  Km.  Dom.  §  173.  ''In  an  act  au- 
thorizing a  right  of  way  to  be  taken  for  the 
road  of  a  turnpike  company,  the  public 
right  of  using  the  road  need  not  be  express- 
ly asserted.  .  .  .  The  legal  construction 
of  such  an  act  is  not  that  some  public  ben- 
efit indirectly  accruing  from  a  private  pae 
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of  the  land  is  a  public  use  of  it,  but  tiiat  by 
the  exercise  of  the  power  of  eminent  domain 
the  public  acquire  a  right  of  way,  subject 
to  the  payment  of  toll  to  the  company  who 
bear  the  expense  that  would  be  borne  by  the 
public  if  the  road  were  free.''  Holt  v.  An- 
trim, 04  N.  H.  284,  287,  9  Atl.  389.  So,  in 
this  case  the  legal  construction  of  the  plain- 
tiff's charter,  as  amended  by  the  act  of  1901, 
is  that  the  public  acquire  a  right  to  the 
service  of  the  corporation  upon  equal  and 
reasonable  terms.  Snell  v.  Clinton  Eleotrio 
Linht,  H.  d  P.  Co.  190  III.  020,  58  L.  R.  A. 
284,  89  Am.  St.  Rep.  341,  63  K.  £.  1082. 
This  view  of  the  charter  disthigtushes  the 
case  from  A  very  v.  Vermont  EUctrie  Co.  75 
Vt.  236,  69  L.  R.  A.  817,  98  Am.  St.  Rep. 
818,  54  Atl.  179,  cited  by  the  defendant 
The  case  also  differs  widely  from  State  ex 
rel.  8t,  Louis  Underground  Service  Co.  v. 
Murphy,  134  Mo.  548,  34  L.  R.  A.  369,  56 
Am.  St.  Rep.  515,  31  S.  W.  784,  34  S.  W. 
51,  35  8.  W.  1132.  In  that  case,  the  righU 
claimed  were  granted  by  the  city  of  St 
Louis,  which  was  not  empowered  to  grant 
them  nor  to  enforce  the  reserved  public 
rights ;  while  in  this  case  the  grant  of  pow- 
er is  direct  from  the  state,  and  it  retains 
control  over  the  corporation,  and  can  pro- 
tect the  rights  of  the  public 

In  addition  to  the  plaintiff's  duty  in  this 
regard,  the  legislature  have  power  to  con- 
trol the  plaintiff  in  its  dealings  with  the 
public,  fiy  §  19,  <^ap.  148,  Pub.  Stat.,  it 
is  provided  that  ''the  legislature  may  at  any 
time  alter,  amend,  or  repeal  the  charter  of 
any  corporation  or  the  laws  under  which  it 
was  established,  or  may  modify  or  annul 
any  of  its  franchises,  duties,  and  liabilities." 
This  authority  to  control  the  duties  of  cor- 
porations was  first  introduced  into  the  stat- 
utes upon  the  revision  thereof  in  1891,  and 
furnishes  additional  assurance  that  corpora- 
tions engaged  in  the  public  service,  as  well 
as  other  corporations,  shall  perform  their 
duties  to  the  satisfaction  of  the  public. 
There  seems  to  be  no  question  concerning 
the  validity  of  the  statute.  Spring  Valleii 
Watertcorks  v.  Schottler,  110  U.  8.  347,  28 
L.  ed.  173,  4  Sup.  Ct.  Rep.  48. 

Thus  it  is  seen  that  all  the  elements  of 
public  use,  in  the  limited  siense  of  the  words, 
exist  in  this  case,  and  consequently  that 
this  petition  may  be  maintained. 

Exception  overruled. 

TounK,  J.,  did  not  sit.  The  others  con- 
cur. 
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ATC3HISON,     TOPEIvA,     ft     SANTA     FE 
ItAILWAY  COMPANY,  Plff.  in  Err^ 

V, 

James  A.  SPAULDING. 

( Kan ) 

*On«  ^vrlto  coBstmn-tly  rides  upon  tlie 
TWkilm  of  a  railroad  company's  track 
^T  «iean»  of  a  bicycle  Is  a  continuing 
jnenace  to  the  safety  of  public  travel,  and 
may  be  perpetually  enjoined.  Held,  also, 
iiiat  the  petition  In  the  present  case  states 
sollkrient  facts  to  entitle  tbe  plaintiff  to  the 
relief  soucrht. 

(June  11,  1904.) 

IpRROR  to  the  District  Court  for  Atchison 
J   County  to  review  a  judgment  in  favor 

«Ueadnote  by  Grekne,  J. 


of  defendant  in  a  suit  to  enjoin  the  use  of  a 
bicycle  on  plaintiff's  property.     Reversed. 

The  factfl  are  stated  in  the  opinion. 

Messrs.  A.  A.  Hnrd  and  O.  J.  Wood, 
for  plaictiif  in  error: 

Under  the  averments  of  the  petition,  of 
continued  and  repeated  uses  of  the  tracks 
and  the  purpose  of  the  defendant  to  contin- 
ue to  use  the  tracks  in  the  future  were  not 
an  injunction  granted,  in  order  to  avoid  a 
multiplicit}'  of  suits  this  action  was  proper- 
ly brought,  and  the  plaintiff  was  without 
adequate  remedy  at  law. 

Curtis  V.  Paggett,  47  Kan.  86,  27  Pac. 
10»;  Webster  v.  Cooke,  23  Kan.  637. 

Injunction  proceedings  will  obtain  to  re- 
strain a  trespass. 


NOTB. — Right   of   railroad   to   keep   trespassera 
from  track  or  right  of  xcay. 

Atchison,  T.  &  S.  F.  E.  Co.  v.  Spaulmno 
Is  somewhat  imique  in  so  far  as  it  awards  in- 
junctive relief  against  a  mere  personal  trespass. 
Exceptional  circumstances  are  usually  regarded 
as  necessary  to  Justify  awarding  an  injunction 
in  soch  cases,  and  these  the  court  finds  in  the 
menace  to  the  traveling  public  occasioned  by  pri- 
Tate  use  of  the  rails  apon  which  the  plaintiff's 
trains  were  run.  But  it  is  somewhat  remarka- 
ble that  the  necessity  for  such  relief  should  not 
have  arisen  in  some  earlier  case.  It  has,  how- 
<eTer,  arisen  in  a  Texas  case  subsequently  to  the 
decision  of  the  SpAr^DiNO  Camk,  and  that  case 
ha:*  been  followed.  Gulf.  Colorado  &  S.  F.  B.  Co. 
v.  I>ucketl  (Tex.)  S2  S.  W.  662. 

There  is  no  question  that,  so  far  as  the  rights 
of  the  railroad  company  go.  they  are  as  exclusive 
as  are  those  of  a  private  owner. 

Thus,  it  has  been  held  that  a  railroad  com- 
pany has  the  right  to  the  possession  of  its 
right  of  way  and  to  'ts  exclusive  enjoyment,  and 
It  may  exdudu  all  persons  and  beasts  therefrom 
at  any  and  all  times,  if  they  attempt  to  come 
upon  the  right  of  way  without  right.  Walsh  v. 
Virginia  it  T.  B.  Co.  8  Nev.  110. 

And  that  a  railroad  company  has  the  right  to 
tbe  free  and  uninterrupted  enjoyment  of  its 
right  of  way.  The  right  is  the  same  in  charac- 
ter and  degree  that  the  holder  of  the  freehold 
liaa  to  the  exclusive  use  and  occupation  of  his 
premises.  Mobile  &  O.  R.  Co.  v.  Williams,  53 
Ala.  595. 

So,  the  right  of  the  railroad  company  to  the 
use  of  its  right  of  way  is  exclusive.  Hurd  v. 
RutJand  ft  B.  B.  Co.  2.>  Vt  121. 

The  company  has  a  right  to  exclude  at  all 
times  all  concurring  occupancy  by  the  former 
owner  in  any  mode  and  for  any  purpose.  Jack- 
son V.  Rutland  &  B.  R.  Co.  25  Vt.  159,  60  Am. 
Dec.  246. 

There  has  been  some  slight  difference  of  opin- 
ion as  to  the  extent  of  the  rights  acquired  by 
the  company  so  far  as  the  owner  of  the  fee  was 
concerned.  Of  course,  if  the  fee  owner  is  act- 
ing within  his  rights,  he  cannot  be  regarded  as  a 
trespasser,  or  treated  as  such.  Therefore,  if  the 
f(>e  owner  retains  all  the  rights  not  necessarily 
surrendered  to  the  company  for  its  necessary  op- 
<»ratIonB  and  the  protection  of  the  public,  the 
company  cannot  interfere  with  him  until  he  vio- 
&i  L.  R.  A. 


lates  its  rights.  Thus,  in  Kansas  it  has  be»n 
held  that  if  the  railroad  company  has  merely  se- 
cured a  right  of  way,  it  cannot  prevent  the  own- 
er of  the  fee  from  crossing  the  track  from  side 
to  side  so  far  as  he  can  do  so  without  interfer- 
ing with  the  use  of  the  property  for  railroad 
purposes.  Kansas  C.  B.  Co.  v.  Allen,  22  Kan. 
285,  31  Am.  Bep.  190. 

So,  the  railroad  company  cannot  enjoin  the 
owner  of  the  fee  from  removing  coal  from  be- 
neath the  right  of  way  if  it  is  removed  in  such 
a  manner  that  no  injury  will  result  to  the  sur- 
face. Chicago  ft  A.  B.  Co.  v.  Brandau,  81  Mo. 
App.  1. 

But  in  some  jurisdictions  the  rights  of  the 
company  are  more  exclusive. 

Thus,  the  railroad  company  may  maintain 
trespass  in  case  the  adjoining  owner  attempts 
to  enter  upon  the  right  of  way  and  cut  and  re- 
move the  herbage  and  other  products  of  the 
soil  growing  thereon.  Troy  ft  B.  R.  Co.  v.  Pot- 
ter, 42  Vt.  265,  1  Am.  Rep.  325. 

So,  a  railroad  company  may  maintain  tres- 
pass for  all  unlawful  entries  and  acts  upon  its 
right  of  way  whenever  such  entries  or  acts  in- 
terfere with  the  exclusive  possession  of  the  land 
to  which  the  company  is  entitled.  Under  this 
rule,  the  railroad  company  has  a  right  of  ac- 
tion in  case  the  adjoining  owner  enters  upon  its 
right  of  way  and  attempts  to  remove  the  turf 
therefrom,  or  in  case  he  attempts  to  build  a 
farm  crossing  at  a  place  where  he  has  no  right 
to  do  so.  Connecticut  ft  P.  Rivers  R.  Co.  v.  Hol- 
ton,  32  Vt.  43. 

The  company  may  employ  any  remedy  which 
is  open  to  the  individual  owner  of  the  fee. 

It  may  lawfully  expel  by  force  one  who  at- 
tempts to  go  upon  its  right  of  way  to  sell 
lunches  to  passengers  against  its  will.  Fluker 
V.  Georgia  R.  ft  Bkg.  Co.  81  Qa.  461,  2  L.  R.  A. 
843,  12  Am.  St  Rep.  328,  8  8.  B.  529. 

But  there  is  no  right  to  kill  a  person  merely 
because  he  is  trespassing  upon  the  railroad 
tracks,  and  the  railroad  company  will  be  liable 
for  the  act  of  its  servant  in  doing  so  if  he  is 
acting  within  the  line  of  his  duty.  Haehl  v. 
Wabash  R.  Co.  119  Mo.  325,  24  S.  W.  737. 

But,  the  company  being  peculiarly  subject  to 
legislative  control,  its  absolute  rights  may  be 
curtailed  for  the  public  good. 

A  railroad  company  has  no  right  to  prevent 
another  corporation,  which  has  lawful  authority 
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Harden  y.  Meiz,  10  Kan.  App.  341,  68 
Pac.  281;  Webster  v.  Cooke,  23  Kan.  637; 
Walker  v.  Armstrong,  2  Kan.  198;  Pairier 
V.  Fetter,  20  Kan.  47;  Kirkendall  v.  Hunt, 
4  Kan.  514;  High,  Inj.  §S  702,  703. 

The  demands  of  the  law  and  the  public 
upon  railway  companies  are  exacting  and 
strict,  and,  in  order  to  permit  the  plaintiff 
in  error  properly  to  discharge  its  duty  to 
the  public,  and  in  compliance  with  the  re- 
quirements of  law,  a  free,  clear,  and  unob- 
structed trade  should  be  vouchsafed  to  it. 

Union  P,  R,  Co.  v.  Rollins,  5  Kan.  190. 

Messrs.  C.  D.  Walker  and  J.  L.  Berry, 
for  defendant  in  error: 

Plaintiff's  petition  is  insufficient  to  au- 
thorize the  issuance  of  an  injunction. 

Longshore  Printing  Co.  v.  Howell,  26  Or. 
527,  28  L.  B.  A.  464,  46  Am.  St.  Rep.  640,  38 
Pac.  547. 

Mere  conclusions  are  insufficient  to  bua- 
tain  an  application  for  injuncti<»i. 


Hoipard  t.  Eddy,  56  Kan.  498,  43  Pac 
1133;  OoffeyviUe  Min.  &  Gas  Oo,  t.  dtizenfe 
Natvral  Oas  &  Min.  Co.  55  Kan.  173,  40 
Pac.  326;  State  ex  rel.  Cranmer  v.  Thorson. 
9  S.  D.  14«,  33  L.  R.  A.  582,  68  N.  W.  202; 
1  Beach,  Modem  Law  of  £iq.  Jur.  ||  64  U 
642;  Chicago,  B.  <§  Q.  R.  Co.  v.  Grant,  .35 
Kan.  386,  40  Pac.  654;  Bassett  v.  Salishuri/ 
Mfg.  Co.  47  N.  H.  426;  Lorenz  v.  Waldron, 
96  Gal.  243,  31  Pac.  54;  Genet  v.  Delaware 
d  H.  Canal  Co.  122  N.  Y.  525,  25  N.  E.  922; 
1  High,  Inj.  3d  ed.  I  9;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  360;  Janesville  v.  Carpenter, 
77  Wis.  288,  8  L.  R.  A.  808,  20  Am.  St.  Rep. 
123,  46  N.  W.  128;  McHenry  y.  Jcwett,  90 
N.  y.  63;  Western  U.  Teleg.  Co.  v.  Cham- 
pion Electric  Light  Co.  9  Ohio  Dec.  Reprint. 
540;  Sargent  v.  Ohio  d  M.  R.  Co.  I  Handy 
(Ohio)  52;  Bigelow  ▼.  Hartford  Bridge  Co. 
14  CVmn.  566,  36  Am.  Dec.  502;  Xeto  York 
P^Miting  d  Dyeing  Establishment  v.  Fitch, 
1  Paige,  97. 


to  croAS  its  tracks  on  a  bridge,  from  making 
temporary  use  of  its  right  of  way  with  workmen 
and  scaffolds.  Great  North  of  England,  C.  &  U. 
Junction  B.  Co.  t.  Clarence  R.  Co.  1  Colly.  Ch. 
Cas.  507. 

The  right  of  the  company  to  the  control  of 
Its  property  being  established,  the  question  of 
Its  right  to  Injunctive  relief  Is  governed  by  the 
rules  applicable  to  the  granting  of  injunctions 
generally.  Prominent  among  the  requirements 
is  the  inadequacy  of  a  rem^y  at  law.  If  the 
trespass  is  of  such  a  character  that  no  ade- 
quate remedy  at  law  exists,  equity  will  Interpose. 
If  the  trespass  is  of  such  a  character  as  to 
threaten  the  irreparable  destruction  of  prop- 
erty, a  good  ground  for  equitable  relief  is  pre- 
sented. 

Thus,  a  preliminary  injunction  will  He  to  pre- 
vent a  trespass  which  goes  to  the  destruction  of 
the  property,  as  by  attempting  to  remove  fences 
and  buildings  and  tracks  for  the  purpose  of 
opening  a  highway,  until  the  rights  of  the  par- 
ties can  be  settled.  Soutjiern  P.  R.  Co.  v.  Oak- 
land, 58  Fed.  60. 

So,  Injunction  will  lie  to  prevent  the  removal 
of  a  fence  lawfully  erected  across  a  suspended 
right  to  a  crossing,  and  to  prevent  the  one 
claiming  the  right  to  a  continued  use  of  the  way 
from  trespassing  upon  the  railroad  right  of 
way.  Midland  R.  Co.  v.  Grlbble  [1895]  2  Ch. 
129,  64  U  J.  Ch.  N.  S.  541. 

So,  a  railroad  company  may  enjoin  a  property 
owner  from  destroying  tracks  which  it  has  laid 
under  statutory  authority  along  property  which 
he  has  dedicated  for  a  public  highway.  South- 
em  P.  R.  Co.  V.  Ferris,  93  Cal.  263,  18  L.  R.  A. 
510,  28  Pac.  828. 

And  an  Injunction  will  He  to  prevent  a  rail- 
road company  from  attempting  to  oust  by  force 
another  company  from  a  right  of  way  of  which 
the  latter  is  in  possession  under  apparent  right. 
Pennsylvania  Co.  v.  Ohio  River  Junction  R.  Co. 
204  Pa.  356.  54  Atl.  259. 

So,  the  railroad  company  may  enjoin  interfer- 
ence with  the  laying  of  its  tracks  on  its  right 
of  way.  Kansas  City  &  S.  E.  R.  Co.  v.  Kansas 
City  ft  S.  W.  R.  Co.  129  Mo.  62,  31  S.  W.  451. 

But  to  be  entitled  to  relie'f  the  tracks  must 
h%ve  been  laid  lawfully.  The  company  is  not 
66  L.  R.  A. 


entitled  to  relief  If  it  has  Itself  been  guilty  of 
wrongdoing. 

Therefore,  a  railroad  company  cannot  prevent 
interference  with  tracks  which  It  has  laid  after 
the  approval  by  the  proper  authorities  of  a  plao 
for  the  crossing  of  its  tracks  by  another  com- 
pany, where  the  additional  tracks  Interfere  with 
the  carrying  out  of.  the  plan  so  approved. 
Filchburg  R.  Co.  v.  New  Haven  &  N.  Co.  134 
Mass.  547. 

Bqulty  will  enjoin  the  wrongful  constroction 
of  buildings  upon  a  right  of  way  of  a  railroad 
company.  Chicago,  B.  ft  Q.  R.  Co.  r.  Porter,  72 
Iowa,  4^  84  N.  W.  286. 

The  corporation  may  enjoin  the  erection  of  a 
flour  mill  upon  the  right  of  way  in  such  a  man- 
ner as  to  amount  to  an  obstruction  of  its  law- 
ful use  thereof.  Cunningham  y.  Rome  B.  Co. 
27  Ga.  499. 

Bven  if  the  railroad  has  been  constructed  lo 
a  covered  tunnel,  the  corporation  may  enjoin  the 
erection  of  buildings  by  a  trespasser  upon  tbe 
surface,     .lunction  R.  Co.  y.  Boyd,  8  Phlla.  224. 

And  the  railroad  company  may  remove  pipes 
laid  across  Its  tracks  on  a  private  crossing  as 
part  of  a  pipe  line  for  the  transportation  of  oIL 
Breckinridge  v.  Delaware,  L.  ft  W.  R.  Co.  (N.  J. 
Eq.)  33  Atl.  800. 

But  in  Bast  Tennessee,  V.  ft  G.  R.  0».  ▼. 
Sellers,  85  Ga.  853,  11  S.  E.  543,  the  court  held 
that  there  was  no  abuse  of  discretion  In  denyinir 
temporary  injunction  to  prevent  the  construction 
of  a  sawmill  partly  on  the  right  of  way  of  a 
railroad  company. 

A  municipal  corporation  may  be  enjoined 
from  opening  a  street  longitudinally  aloni?  a 
railroad  right  of  way  without  legislative  author- 
ity, and  also  from  extending  a  street  across  a 
railroad  yard  in  such  a  manner  as  greatly  to 
discomnuide  and  diminish  the  business  of  the 
company  and  impair  the  value  of  its  property 
and  franchise.  Ft.  Wayne  v.  Lake  Shore  ft  M. 
S.  R.  Co.  132  Ind.  658.  18  L.  R.  A.  367,  32  Am. 
St.  Rep.  277,  32  N.  E.  215. 

One  of  the  most  frequent  applications  for  re- 
lief has  been  to  prevent  rival  companies  from 
occupying  portions  of  the  right  of  way.  After 
a  right  of  way  has  been  secured  by  one  company 
other  companies  cannot  lawfully  interfere  with 
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Eqttity  ifill   not  interfere  to  restrain   a  | 
trespasser  simply  because  he  is  a  trespasser. 
1  Higii,  Inj.  700,  701. 


if  J.,  delivered  the  opinion  of  the 
^eonrt: 

The  plaintiff  is  a  railroad  corporation 
owning  and  operating  a  line  of  railroad 
from  the  city  of  Atchison  to  the  city  of 
Ciiniiniings,  in  Atchison  county,  over  which 
it  transports  passengers  and  freight.  It 
brought  this  action  to  perpetually  enjoin 
the  defendant  from  riding  over  its  track 
from  Atchison  to  Cumioings  on  a  bicycle  so 
constructed  as  to  enable  him  to  run  it  on 
t^e  rails.  A  temporary  injunction  was 
granted.  To  the  petition  the  defendant 
iiled  a  demurrer,  which  was  overruled;  he 
pleaded  a  general  denial,  and  that  the  peti- 
tion did  not  state  facts  sufficient  to  entitle 
the  plaintiff  to  the  relief  sought.  The  trial 
resulted  in  a  jud^n^ient  for  defendant.  The 
plaintiff  prosecutes  this  proceeding. 


The  defendant  in  error  moves  to  dismiss 
the  action  for  want  of  jurisdiction  of  tliia 
court.  It  is  true  that  neither  the  petition 
in  the  court  below  nor  the  evidence  upon  the 
trial  stated  or  proved  what  amount  was  in 
controversy,  but  after  the  case  was  tried  the 
plaintiff  in  error  procured,  and  filed  with 
the  case  made,  affidavits  which  showed  that 
the  amount  exceeded  $100.  It  is  the  com- 
mon practice  of  this  court  to  show  any  ju 
risdictioual  fact  by  evidence  outside  of  the 
record,  and  has  been  such  practice  since  the  ' 
decision  of  the  case  of  Jones  v.  Kellogg,  51 
Kan.  263,  37  Am.  St.  Rep.  278,  33  Pac.  997. 
The  motion  is  overruled. 

It  appears  that  upon  the  final  hearing  the 
court  concluded  the  plaintiff's  petition  was 
not  sufficient  to  entitle  it  to  any  relief.  The 
material  part  of  the  petition  reads  as  fol- 
lows: "That  it  is  now,  and  for  a  number 
of  years  last  past  has  been,  the  owner  of  a 
line  of  railroad  running  through  the  county 
of  Atchison  and  into  and  through  the  city 


it  without  legislative  authority.  But,  the  right 
•of  way  having  been  appropriated  for  the  benefit 
of  the  public,  the  first  occupant  cannot  claim 
the  rls^t  to  exclude  therefrom  other  companies 
acting  under  authority  of  the  legislature.  The 
possibility  of  the  second  company  securing  a 
right  to  utilize  the  location  of  a  prior  one  may 
have  great  weight  in  influencing  the  chancellor 
in  withholding  injunctive  relief. 

iDjnnction  will  He  to  prevent  the  forcible  con- 
struction of  a  railroad  track  across  a  railroad 
right  of  way  for  the  purpose  of  connecting  a 
railroad  with  the  plants  of  shippers,  phatta- 
nooga  Terminal  R.  Co.  v.  Felton,  60  Fed.  273. 

But  it  has  been  held  that  Injunction  should 
not  be  granted  against  the  attempted  condemna- 
tion by  a  Mcond  corporation  of  a  right  of  way 
already  appropriated,  where  there  Is  an  ade- 
<iuate  remedy  at  law  by  an  action  for  damages 
•or  by  protection  to  be  afforded  In  the  condemna- 
tion proceedings.  Columbus  Terminal  ft  itelt 
Co.  ▼.  Toledo  ft  O.  C.  R.  Co.  82  Ohio  L.  J.  186. 

So,  injunction  will  not  lie  to  prevent  the  lay- 
ing of  tracks  along  tlie  right  of  way  of  another 
•company  merely  because  It  Is  done  after  an  ap- 
peal from  the  order  authorising  it,  so  that  It 
-constitutes  a  trespass,  where  there  is  nothing 
to  show  that  It  will  be  Irremediable,  since  equity 
baa  no  Jurisdiction  of  such  trespasses.  Mobile 
4b  G.  R.  Co.  V.  Alabama  Midland  R.  Co.  87  Ala. 
4>20,  6  Bo.  407. 

So,  it  Is  not  error  to  refuse  to  enjoin  a  rail- 
road company  from  laying  tracks  on  another's 
unoccupied  right  of  way,  where  It  Is  not  shown 
that  the  Injury  will  be  irremediable,  or  that  de- 
fendant is  not  able  to  respond  in  damages  for 
the  trespass,  and  the  space  appears  to  be  suffl- 
•clent  to  accommodate  both  companies,  although 
the  complainant  is  ready  to  begin  laying  its 
tracks  at  the  point  in  question  at  the  time  the 
injunction  is  applied  for.  Raleigh  ft  W.  R.  Co. 
V.  Glendon  ft  O.  Mki.  ft  Mfg.  Ca  112  N.  C.  661. 
17  8.  B.  77. 

In  contrast  with  the  above,  it  has  been  held 
that  one  railroad  company  will  be  enjoined  from 
taking  for  its  own  use  the  right  of  way  of  an- 
other road  until  the  necessity  therefor  Is  shown. 
Denver  ft  R.  G.  R.  Co.  ▼.  Denver,  S.  P.  ft  P.  R. 
Co.  1?  red.  867. 
<>6  L.  R.  A. 


So,  in  Hoke  v.  Georgia  R.  ft  Bkg.  Co.  89  Ga. 
215,  15  8.  E.  124,  it  was  held  that  there  was  no 
abuse  of  discretion  in  granting  a  temporary  In- 
junction to  restrain  the  condemnation  of  a  strip 
along  a  railroad  right  of  way  upon  which  to  lay 
the  tracks  of  another  road,  where  the  statute 
under  which  the  other  road  was  acting  was  al- 
leged to  be  unconstitutional,  and  the  Injury 
which  would  result  was  alleged  to  be  irremedi* 
able. 

A  more  serious  question  s rises  where  the 
right  of  way  lies  through  a  gap,  so  that  the 
space  is  Insufficient  for  mqre  than  one  right  of 
way  of  full  width.  In  such  cases  the  interests 
of  the  public  require  that  the  first  company  shall 
not  secure  a  monopoly  of  the  space  so  as  to  be  in 
a  position  to  exclude  competition.  Under  such 
circumstances,  the  legislature  may  Interpose  and 
regulate  the  manner  in  which  the  space  shall  be 
used,  and  the  eourts  will  see  that  the  provisions 
of  the  statute  are  obeyed.  The  conflict  between 
rival  roads  has  arisen  more  frequently  In  tbe 
original  ligation  of  the  road  than  afterwards. 
The  cases  dealing  with  that  phase  of  the  subject 
will  be  found  in  a  note  to  Wllllamsport  ft  N.  B. 
R.  Co.  V.  Philadelphta  ft  B.  R.  Co.  12  L.  R.  A. 
220. 

One  railroad  company  will  be  enjoined  from 
laying  tracks  upon  the  right  of  way  of  another 
through  a  canyon  until  the  rights  of  the  re- 
spective parties  can  be  adjusted.  Montana  C. 
R.  Co.  V.  Helena  ft  R.  M.  R.  Co.  6  Mont.  416,  12 
Pac.  916. 

But  a  railroad  company  cannot  restrain  an- 
other from  laying  tracks  on  its  unoccupied  right 
of  way  through  a  gap  where  it  may  not  have  use 
for  the  right  of  way  at  that  point  for  a  lon^ 
time  to  come,  and  there  is  nothing  to  show  that 
the  injury  will  be  irremediable,  but  the 
evidence  tends  to  show  that  the  work  done 
by  the  defendant  company  will  inure  to 
the  benefit  of  the  complainant  when  it  comes 
to  make  use  of  the  gap,  while  in  any  event 
the  defendant  is  solvent  so  as  to  be  able  to  re- 
spond to  any  damages  inflicted.  Western  North 
Carolina  R.  Co.  v.  Georgia  ft  N.  C  R.  Co.  88  N. 
C  79.  -         H.  P.  F. 
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of  Atchison,  in  said  county,  over  which  line 
of  road  it  operates  continuously  freight  and 
passenger  trains,  both  day  and  night,  and 
that  it  is  necessary  for  the  protection  of  its 
trains,  passengers,   and   employees   that   it 
have  the  exclusive  use  of  its  tracks,  road- 
bed, and  right  of  way.    That  the  said  de- 
fendant has   for   a   considerable   length   of 
time,   without  any  authority   of   law,   and 
without  the  assent  or   permission   of   this 
plaintilf,   used   its   track   and   roadbed   be- 
tween the  station  of  Cummings  and  the  city 
^f  Atchison,  in  said  Atchison  county,  Kan- 
sas, for  the  purpose  of  transporting  himself 
thereover  on  a  vehicle  called  a  bicycle,  so 
constructed  as  to  run  along  and  upon  the 
tracks  of   said  plaintiff,  and  propelled  by 
himself.    That  this  plaintiff  has  repeatedly 
warned  and  notified  said  defendant  that  he 
must  not  use  its  said  railroad  track  and 
roadbed  in  the  manner  and  for  the  purposes 
stated,  but  that  he  refuses  to  desist  from 
the   use  of  its  said  trade  in  the  manner 
aforesaid,  and  informs  the  plaintiff  that  he 
will  not  obey  the  notice  and  warning  given 
him  as  aforesaid.    The  plaintiff  avers  that 
the  use  of  its  said  railroad  track  and  road- 
bed by  the  defendant  in  the  manner  afore- 
said  does   and   will   greatly  endanger  the 
operation  of  its  trains  thereover,  and  is  lia- 
ble to  cause  collision  between  the  defendant 
and  his  bicycle  and  the  plaintiff's  trains, 
and,  by  reason  of  collisions  which  are  likely 
and  probable  to  occur,  its  property  and  the 
lives  of  the  plaintiff's  passengers  and  eno- 
ployees  are  constantly  menaced  and  endan- 
gered, and  that,  if  said  defendant  shall  be 
permitted  to  continue  the  use  of  the  said 
track  and  railroad  of  the  plaintiff  in  the 
manner  heretofore  stated,  said  plaintiff  will 
suffer   irreparable   damage   and   injury   by 
reason  of  collision  between  the  defendant 
and  his  bicycle  and  plaintiff's  trains,  and 
that  it  is  without  a  plain  and  adequate  rem- 
edy at  law."    The  objections  urged  to  this 
petition,  as  stated  by  defendant  in  his  brief, 
are  as  follows :     "The  length  of  the  track  so 
used  by  defendant  is  not  stated,  nor  its  con- 
dition ;  there  is  no  statement  of  the  number 
of  trains  passing  over  that  portion  of  the 
track  each  day,  nor  the  respective  times  of 
their  passage,  nor  that  defendant's  use  of 
the    track    with    his   bicycle   was    at    such 
times  that  trains  were  due  or  likely  to  pass 
over  itj  nor  how  nor  in  what  way  a  collision 
with  a  man  on  a  bicycle  could  or  would  de- 
rail a  train  or  interrupt  its  passage  over  the 
track;  neither  are  any  facts  stated  to  show 
how  or  in  what  manner  a  collision  might 
occur,  or  how  such  collison  could  or  would 
occasion  any  interference  with  the  operation 
of  trains,  or  endanger  plaintiff's  property 
and  the  lives  of  its  passengers  and  employ- 
ees."   These  objections  cannot  be  sustained. 
56  L.  R.  A. 


If  the  plaintiff  can  maintain  the  action  at 
all,  its  petition  states  sufficient  facts  to  enti- 
tle it  to  a  perpetual  injunction.     It  is  per- 
tinent to  say  that  the  right  of  a  railroarl 
company  to  the  exclusive  use  of  its  tracks 
does   not   depend   wholly   upon   the  actual 
damage  done   or  likely  to  be   done  to  its 
tracks  or  right  of  way,  or  the  financial  abil- 
ity of  the  person  committing  such  damage 
to   respond   in  damages.     A   railroad  com- 
pany is  a  quasi-public  corporation.    8t.  Jo- 
seph d  D.  C.  R.  Co.  V.  Ryan,  11  Kan.  603, 
15  Am.  Rep.  357;  State  ex  rel.  Tfaylor  v. 
Dodge  City,  M.  d  T.  R.  Co.  53  Kan.  378,  42. 
Am.  St.  Rep.  295,  36  Pac.  747.     Plaintirs 
duties   with   reference   to  carrying  freight 
and  passengers  are  subjects  of  legislative- 
regulation  and  control.     It  is  properly  held 
to  the  highest  degree  of  care  for  the  safety 
of  the  lives  and  property  thus  intrusted  to 
it,  commensurate  with  the  business  in  which 
it   is   engaged.     The   damage   to   plaintiff'^ 
track  by  reason  of  the  defendant's  constant 
use  thereof,  or  the  danger  to  his  life  by  his. 
foolhardy  persistence  in  riding  thereon,  are 
not  the  most  important  questions,  n(M*  are 
they  determinative  of  plaintiff's  rig^t  to  an 
injunction.    If  these  were  all  the  questions, 
the  plaintiff  mi^t  be  required  to  seek  other 
relief.    The   rights   of  the   public   are  in- 
volved; the  safety  of  public  travel  demands 
a  dear  track.    It  is  the  duty  of  railroad 
companies  to  provide  such  a  track. 

It  has  been  ruled  again  and  a^in  by  thi^^ 
court  that  a  railroad  company  is  entitled  U> 
the  uninterrupted  and  exclusive  possession 
and  occupancy  of  its  tracks  and  all  of  it» 
right  of  way  neoessary  for  conducting  itit 
business,  except  where  built  on  the  public 
highway  or  over  public  crossings.  Missouri 
P,  R.  Co.  V.  Manson,  31  Kan.  337, 2  Pac  800; 
Kansas  C.  R.  Co.  v.  Allen,  22  Kan.  285,  31 
Am.  Rep.  190;  Tennis  v.  Inter-State  Consol 
Rapid  Transit  R.  Co.  46  Kan.  503,  25  Pac. 
876;  Kansas  C.  R.  Co.  v.  Jackson  County ^ 
45  Kan.  716,  26  Pac.  394;  Dillon  v.  Kanswi 
City,  Ft.  S.  d  M.  R.  Co.  67  Kan.  687,  74  Pac. 
251.  It  is  not  only  the  right,  but  the  duty, 
of  a  railroad  company  to  keep  its  tracks 
clear,  and  if  it  is  unable  to  keep  trespassers 
therefronv,  who,  by  their  constant  presence, 
are  liable  to  endanger  the  lives  of  the  pub- 
lie.  who  constantly  use  these  thorougfafares, 
it  may  apply  to  the  court  for  assistance. 
The  petition  in  this  case  shows  that  the  de- 
fendant was  a  constant  trespasser  upon  the- 
company's  track,  and  was  a  menace  to  th^ 
safe  and  speedy  operation  of  its  trains,  and 
dangerous  to  public  travel. 

Tke  judgment  of  the  court  below  is  re* 
versed,  and  the  cause  remanded. 

All  the  Justices  concur. 
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Victor  S.  H.  WALDRON  et  al. 

V. 

Maiy  DAVIS,  Admrx.,  etc.,  of  Eliza  Van 
Korden,  Deceased,  Pl/f .  in  Err. 

( N.  J ) 

*1.  Services  micli  aa  are  pmrtlcalmrly 
«ie«erlked  in  this  opinion,  rendered  in 
enrinar  for,  nnrainvy  mnd  ntinisterinv 
to  tke  lienltli  and  comfort  of  a  lunatic,  be- 
long  to  the  class  of  uecessarles  which  are 
recoTcrable  against  the  lonatlc,  and  after  her 
death  against  her  estate. 

2.  'Wliere  a  peraon  boardinv  fritli  and 
in  Clie  eare  of  another,  under  an  express 
agreement  fixing  the  monthly  rate  of  pay 
therefor,  becomes  insane,  the  element  of  mu- 
tuality requisite  to  continue  in  force  the  old, 
as  well  as  to  give  vitality  to  a  new,  agree- 
ment, ipso  faoio  ceases  to  exist;  but  the  law 
will  imply  a  liability  on  the  part  of  the  lu- 
natic to  pay,  upon  ^tuMtum  meruit,  for  the 
reasonalile  value  of  her  subsequent  board  and 
care,  as  well  im  for  additional  services  per- 
formed for  her  benefit  and  necessitated  by 
sQch  change. 

8.  ^nrhon  the  original  relationsliip  be- 
m  aneli  parties  was  tliat  of  debt- 
id  creditor,  recognised,  before  insan- 
ity sapervened,  by  the  payment  and  receipt  of 
money  on  account  of  such  indebtedness,  the 
law  will  not  presume  that  the  additional 
serrlcea  afterwards  rendered  to  the  lunatic 
were  Intended  as  a  gratuity. 

(June  20,  1004.) 

ERROR  to  the  Supreme  Court  to  rcTiew  a 
judgment  allowing  a  claim  against  dece- 
dent's estate.    Affirmed. 

Hie  facts  are  stated  in  the  opinion. 

MeMTs,  Orouso  A  Perkins,  for  plaintiff 
in  error: 

There  cannot  be  an  express  contract  and 
an  implied  contract  embracing  the  same 
subject-matter  at  the  same  time ;  the  former 
necessarily  excludes  the  latter. 

15  Am.  k  £ng.  Enc.  Law,  2d  ed.  p.  1708. 

Services  in  the  nature  of  more  attention 
given  decedent  on  account  of  his  sickness 
are  presumptively  within  his  express  con- 
tract to  pay  a  specified  amount  for  "board, 
washing,  and  mending;*'  and  extra  compen- 
sation cannot  be  recovM^  therefor,  in  the 
absence  of  a  new  contract. 

Harrintfton  v.  Hiokfnan,  148  Pa.  401,  23 
Atl.  1071;  Voorhees  v.  Combs,  33  N.  J.  L. 
494;  Canover  v.  Utillicell,  34  N.  J.  L.  57; 
IHsbraw  V.  Durattd,  64  N.  J.  L.  343,  33  Am. 
St.  Rep.  G78,  24  Atl.  545;  Oay  v.  Mooney, 
67  N.  J.  L.  27,  op  Atl.  596. 

•Headnotes  by  YaEOENBrRaH,  J. 

NOTB. — Aa  to  statute  imposing  on  estates  of 
Insane  persons  who  have  no  heirs  the  expense 
Incurred  for  their  treatment  and  maintenance, 
see,  in  this  series,  Bon  Homme  County  v. 
Bemdt.  50  L.  B.  A.  351. 
C6L.R.  A. 


The  statute  of  limitations  bars  a  recovery 
bevond  six  vears  and  six  months  before  the- 
beginning  of  the  suit. 

See  Gen.  Stat.  f|  1,  9,  Limitation  of  Ac- 
tions. 

Mr.  Isaac  S.  Taylor,  for  defendant  im 
error : 

The  recovery  was  proper. 

Reando  v.  Misplay,  90  Mo.  251,  59  Am^ 
Rep..  13,  2  S.  W.  405;  Sawyer  v.  Lufkin,  5& 
Me.  308;  La  Rue  v.  Gilkysoiu  4  Pa.  375.  4.> 
Am.  Dec.  700;  Van  Hoi'n  v.  Uann,  39  X.  J. 
L.  207. 

Vredenbnrgh,  J.,  delivered  the  opinion 
of  the  court: 

Under  the  lindings  of  fact  and  of  law  of 
the  trial  judge  in  this  cause,  a  jury  having^ 
been  waived,  final  jud^ient  was  awarded 
the  plaintiff  below  for  the  balance  of  princi- 
pal money,  with  interest,  as  claimed  by  the- 
plaintiff  and  specified  in  the  bill  of  particu- 
lars. The  declaration  was  in  contract,  up- 
on the  common  counts,  and  the  account  as- 
claimed  was  thus  particularized,  viz.: 
^'{D  To  board  and  care  of  said  Eliza  Van 
Norden,  deceased,  from  October  1,  1803.  to^ 
October  1,  1808,  260  weeks,  at  $4.25  per 
week,  $1,105.  (2)  To  board  and  care  of 
Eliza  Van  Norden,  deceased,  from  October  1, 
1898,  to  date  of  her  death.  March  13,  1902. 
179  weeks  and  2  days,  at  $5  per  week,  $896.- 
43;  total,  $2,001.43."  Against  these  charges 
were  credits  given  for  payments  made  on  ac- 
count of  $1,426.75.  The  only  plea  filed  was 
the  general  issue  in  assumpsit.  The  plain- 
tiff's  evidence  at  the  trial  (and  there  was- 
none  other  offered)  exhibited  an  express 
contract,  made  in  October,  18'93,  between 
the  original  parties,  imder  which  the  board 
and  lodging  of  the  deceased  were  agreed  up- 
on at  a  fixed  price.  The  evidence  showed 
that  the  deceased  boarded  with  the  plaintiff 
from  October,  1893,  until  the  summer  of 
1898,  making  monthly  payments  on  account 
of  her  board  under  the  contract  proved,  and 
then  visited  her  sister  until  October,  1898. 
when  she  returned  to  the  plaintiff's  house. 
Upon  her  return  a  gpreat  change  both  in  her 
body  and  mind  was  apparent.  The  evidence 
clearly  shows,  and  the  trial  judge  found, 
that  the  deceased  had  become  non  oom^pos^ 
mentis.  While  no  inquisition  was  had,  nor 
office  found,  it  is  clear  from  the  evidence, 
and  must  be  conceded,  that  after  October  1,. 
1898,  at  least,  the  deceased  became  insane. 
To  this  mental  disorder  the  physical  afflic- 
tion of  cancer  was  added:  and  her  condition,, 
both  mentally  and  physically,  necessitated 
constant  and  exacting  care  and  services  to* 
ward  her  on  the  part  of  the  plaintiff.  A 
short  extract  from  the  very  full  testimony 
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on  this  subject  will  show  that  the  services 
rendered  and  the  care  g^iven  to  the  deceased 
by  the  plaintiiT  both  before  and  after  Octo- 
ber 1,  1808,  belonged  to  a  class  which  in  law 
arc  properly  denominated  ''necessaries."  A 
Avitness  in  the  plaintiff's  household  testified 
that  ''she  [the  deceased]  couldn't  be  left 
alone.  We  didn't  leave  her  alone  for  a 
number  of  years, — for  five  years, — and 
never  left  her  alone  night  and  day.  .  .  . 
Then  gradually  she  became  worse,  and 
soiled  the  rooms,  the  carpets  in  four  rooms, 
and  the  hall^  besides  her  own  rooln, — 
spoiled  them,  ruined  them, — and  destroyed 
some  of  the  furniture.  .  .  .  She  became 
violent,  and  couldn't  care  for  herself, — ^had 
to  be  attended  to,  dressed,  and  so  forth, 
washed,  and  cared  for, — and  she  became 
very  noisy  and  troublesome  at  the  table  and 
in  the  house,  so  that  no  other  boarders  could 
be  had«  because  of  her  constant  noises  and 
disturbance.  ...  In  caring  for  her,  if 
she  was  soiled,  and  we  wished  to  remove  her 
clothing,  it  would  often  take  two  to  handle 
her,  because  she  would  kick  so.  She  would 
tight  and  scratch  and  pull  hair.  .  .  . 
One  had  to  hold  her  feet  while  the  other 
would  get  her  clothes  off." 

The  counsel  .of  the  plaintiff  in  error  did 
not  contend  upon  the  motion  for  a  nonsuit 
in  the  court  below,  nor  does  he  in  this  court 
insist,  that  the  deceased  after  October  1, 
1898,  was  sane,  nor  that  the  extra  services 
performed  were  not  necessary  to  be  done  for 
her  health  and  comfort;  but  the  insistment 
is  that  no  recovery  for  any  sum  in  excess  of 
that  agreed  upon  can  be  had  on  an  implied 
contract  to  pay  for  the  reasonable  worth  of 
«ueh  additional  services,  because  the  express 
•contract  proved  excludes  an  implied  con- 
tract, or,  to  use  the  words  of  the  brief,  "an 
■express  contract  was  in  existence,  covering 
the  entire  subject-matter  of  the  suit."  But 
this  contention  ignores  the  important  change 
in  the  contractual  relations  of  the  parties 
which  the  intervention  of  the  insanity  of 
one  of  tlie  contracting  parties  accomplished. 
After  that  occurred,  the  express  mutual 
agreement  no  longer  continued  in  force. 
The  authorities  are  all  in  such  accord  upon 
this  head  that  citation  is  uncalled  for.  Aft- 
«r  that  event  deprived  the  parties,  not  only 
of  their  power  to  keep  in  force  the  prior  mu- 
tual agreement,  but  also  of  their  legal  abil- 
ity to  enter  into  any  new  one,  the  law  im- 
plied a  liability  on  the  part  of  the  lunatic, 
which  became  binding  after  her  death  also 
upon  her  estate,  to  pay,  upon  quantum  mer- 
uit, what  such  necessaries  were  reasonably 
worth.  This  principle,  also,  is  so  well  sus- 
tained by  authority  of  both  text-books  and 
reported  cases  that  I  shall  only  cite  a  few  of 
the  most  pointed,  ws.:  Van  Born  v.  Hann, 
39  N.  J.  L.  207 ;  Hallett  v.  Oakes,  1  Gush. 
«6  L.  R.  A. 


297;  EeTidall  v.  May,  10  Allen,  59;  Riciwrd' 
son  V.  Strang,  35  N.  0.  (13  Ired.  L.)  106,  55 
Am.  Dec  430;  Pearl  v.  U^Dowell,  3  J.  J. 
Marsh.  669,  20  Am.  Dec.  199;  1  Addison, 
Contr.  2d  Am.  ed.  p.  236.  Hi  tiie  case  of 
Richardson  t.  Strong,  36  N.  C.  (13  Ired.  L.) 
106,  55  Am.  Dec  430«  the  action  was  as- 
sumpsit on  quantum  meruit  for  work  and 
labor, — being  for  the  services  of  a  nurse  for 
a  madman,  and  of  a  guard  to  protect  him 
from  a  propensity  to  destroy  himself, — ^and 
the  North  Carolina  supreme  court  held  that 
"where  a  person  is  insane,  so  as  to  attempt 
injury  to  himself,  and  the  destruction  of  his 
property,  the  services  of  a  nurse  and  guard 
fall  within  the  class  of  necessaries,  as  de- 
fined by  law."  The  finding  of  the  trial 
judge  as  to  the  value  of  the  services  ren- 
dered by  the  plaintiff  after  October  1,  1898, 
in  the  care  of  the  deceased,  is  not  here  re- 
viewable ;  nor«  indeed,  has  the  correctness  of 
his  finding  upon  that  subject  been  ques- 
tioned by  the  counsel  of  the  plaintiff  in  er- 
ror. 

The  further  point  made  in  the  brief  of 
the  plaintiff  in  error,  that  "a  family  rela- 
tion existed  between  the  plaintiff  and  de- 
fendant's intestate,  and  that  no  implied  as- 
sumpsit will  arise  for  extra  services,'*  is  an- 
tagonized by  the  fact  that  the  parties  had 
always  dealt  with  each  other  as  debtor  and 
creditor,  and  the  intestate,  before  she  be- 
came insane,  had  made  many  payments  of 
money  on  account  of  an  indebtedness  to  the 
plaintiff  for  her  board  and  lodging,  whi^ 
she  had  thus  conclusively  recognised.  This 
fact  serves,  in  the  absence  of  evidenee  to  the 
contrary,  to  negative  any  presumption 
which  otiierwise  possibly  might  have  arises 
that  the  subsequently  continued  additional 
services  were  rendered  as  a  gratuity.  No 
plea  of  the  statute  of  limitations  bavisir 
been  .nterposed,  the  effect  of  that  statntt 
upcm  the  claim  cannot  be  otmsidered;  bvt, 
even  if  it  had  been  properly  set  u^,  tiie  pay- 
ments of  money  by  intestate,  wb«i  wpfiM 
to  the  earliest  items,  would  havs  left  tha 
unpaid  balance  unaffected  by  the  statute. 

The  judgment  helow  ehould  he 


Joseph  H.  EVERS 
William  KBOUSE,  Plff.  ii»  Brr. 


( 


N.  J. 


) 


*An  act  done  by*  a  servant  while  •■• 
ffna:««l    in    the    work    of    hla    master, 

^Headnote  by  Gdumrbb,  Ch.  J. 

Note. — ^As  to  liability  of  master  for  aemat*! 
wilful  or  mischievous  act  causing  Injury  to  tbtiil 
person,  in  the  absence  of  any  contractual  reia- 
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but  tntlrely  disconnected  therefrom, — done, 
not  as  a  means  or  for  the  purpose  of  perform- 
ing that  work,  but  solely  for  the  accomplish- 
ment ol  the  independent,  malicious,  or  mls- 
chleTOua  purpose  of  the  servant, — Is  not  in 
any  sense  the  act  of  th«  master,  and  for  in- 
juries resulting  to  a  third  person  from  such 
an  act  the  servant  alone  is  responsible. 

(June  22,  1904.) 

EHBOR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
to  plaintiff's  property  which  were  alleged 
to  have  resulted  from  the  wrongful  act  of 
defendant's  son^  for  which  he  was  alleged  to 
be  reapooaible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

MeesTB.  Cowles  ft  Gavey*  for  plaintiff  in 
•error: 

When  the  act  complained  of  is  not  related 
or  incident  to  the  work  of  the  master,  it  not 
adapted  to  its  performance,  and  is  not  in- 
spired by  the  purpose  to  accomplish  that 
work,  it  ia  the  act  of  the  servant  alone,  and 
he  alone  is  responsible. 

iioUer  ▼.  P.  Sanford  Boas,  68  N.  J.  L.  324, 
50  L.  R.  A.  943,  06  Am.  St.  Rep.  646,  63  Atl. 
472;  Bittle  v.  Camden  d  A,  R.  Co,  56  N.  J. 
li.  615,  23  L.  R.  A.  283,  28  Atl.  306;  Quille 
T.  Campbell,  200  Pa.  119,  65  L.  R.  A.  Ill, 
S6  Am.  St.  Rep.  706,  40  Atl.  938;  Bowler  v. 
<yConneU,  162  Mass.  319,  27  L.  R.  A.  173, 
44  Am.  St.  Rep.  359,  38  N.  E.  496;  Biephen- 
^OH  ▼.  Southern  F,  Co,  93  Cal.  558,  15  L.  R. 

A.  476,  27  Am.  St.  Rep.  223,  29  Pac.  234; 
Rounds  V.  Delatcare,  L,  d  W,  R,  Co,  64  K. 
Y.  120,  21  Am.  Rep.  697;  Ayorigg  v.  New 
York  S:  E.  R,  Co.  30  N.  J.  L.  400;  Perlstein 
T.  American  Easp,  Co,  177  Mass.  630,  62  L. 
R.  A.  059,  59  N.  E.  194;  Lynch  v.  Florida 
C,  d  P.  R.  Co,  113  Ga.  1105,  54  L.  R.  A.  810, 
30  8.  E.  411:  Mulligan  t.  New  York  d  R, 

B,  R.  Co,  120  N.  Y.  506,  14  L.  R.  A.  701,  26 
Am.  St.  Rep.  539,  29  N.  E.  952;  Cosgrove  v. 
Ogden,  49  N.  Y,  255,  10  Am.  Rep.  361 ;  Bro- 
kow  ▼.  Neiv  Jersey  R,  d  Transp,  Co,  32  N. 
J.  L.  328,  90  Am.  Dec.  659. 

The  act  complained  of  is  one  which,  under 
the  ciroomstanoes,  could  not  legally  have 
been  done  by  either  the  master  or  the  senr- 
ant;  therefore  no  autliority  could  be  im- 
plied in  the  servant  to  do  it. 

Keator  v.  Minor,  12  N.  J.  L.  J.  202;  Lyons 
T.  Martin,  8  Ad.  &  El.  512;  Isaacs  v.  Third 
Ave.  R,  Co,  47  N.  Y.  122,  7  Am.  Rep.  418; 


Holler  V.  P.  Sanford  Ross,  68  N.  J.  L.  324, 
59  L.  R.  A.  043,  96  Am.  St.  Rep.  546,  53  Atl. 
472;  Ofiille  v.  Campbell,  200  Pa.  119,  55  L. 
R.  A.  Ill,  86  Am.  St.  Rep.  705,  40  Atl.  938. 

If  the  servant  steps  aside  from  his  mas- 
ter's business,  for  how  short  a  time  soever, 
to  commit  a  wrong  not  connected  with  that 
business,  the  relation  of  master  and  servant 
will  be  for  the  time  suspended. 

Tliomp.  Neg.  886,  886;  Holler  v.  P.  San- 
ford Ross,  68  N.  J.  L.  324,  50  L.  R.  A.  043, 
96  Am.  St.  Rep.  546,  53  Atl.  472;  Hoice  v. 
Newtnarch,  12  Allen,  49;  Rounds  v.  Delar 
ware,  L,  d  W,  R,  Co,  64  N.  Y.  129,  21  Am. 
Rep.  597. 

Mr,  Addison  Eljr  for  defendant  in  error. 

Chunmove,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  (the  defendant  be- 
low) resides  at  No. Park  Place,  in  the 

city  of  Passaic.  On  the  24th  of  July,  1001, 
his  minor  son  was  directed  by  Mrs.  Krouse, 
the  wife  of  the  defendant,  to  sprinkle  the 
lawn  in  front  of  the  house  with  water  from 
the  garden  hose.  While  he  was  engaged  in 
his  work,  a  Mrs.  Glazier,  who  had  borrowed 
from  Mr.  Even,  the  plaintiff  below,  his 
horse  and  wag(xi,  drove  down  Park  Place  to 
her  own  home,  which  was  nearly  opposite 
the  Krouse  residence,  tied  the  horse  to  a 
hitching  post  along  the  curb,  and  left  it 
standing  there  while  she  went  into  her 
house.  During  her  absence  young  Krouse 
turned  the  hose  upon  the  horse,  frightening 
him  so  that  he  broke  loose  and  ran  away. 
Before  being  caught,  he  had  so  injured  him- 
self that  it  was  found  necessary  to  destroy 
him.  The  wagon  was  practically  demcrf- 
ished.  This  suit  was  brought  to  recover 
the  value  of  the  horse  and  wagon,  and  re- 
sulted in  a  verdict  and  judgment  for  the 
plaintiff. 

The  only  error  assigned  which  requires 
consideration  is  directed  at  the  charge  of 
the  judge  to  the  jury  in  dealing  with  the 
question  of  the  liability  of  the  defendant. 
The  instruction  complained  of  was  as  fol- 
lows: "The  boy  was  engaged  in  sprinklmg 
the  lawn.  He  was  accustomed  to  do  it.  It 
was  his  father's  lawn.  Was  he,  then,  in  his 
father's  service  while  he  was  doing  that? 
Was  that  his  father's  business?  If  he  was, 
then,  for  the  misconduct  of  the  boy  in  the 
use  of   these  things   which   he  -was   using 


tion,  see  also,  In  this  series,  note  to  Ritchie  v. 
Waller.  27  L.  R.  A.  161 :  Pittsburgh,  C.  C.  &  8t. 
L.  R.  Co.  V.  Sullivan,  27  L.  R.  A.  840 ;  Texas  & 
P.  R.  Co.  V.  Scoville,  27  L.  R.  A.  179 ;  Mayer  v. 
Thompson-Hutcfaiuson  Bld«.  Co.  28  L.  R.  A. 
433 ;  Baltimore  Consol.  R.  Co.  v.  Pierce,  45  L.  R. 
A.  527;  Nelson  Business  College  Co.  v.  Lloyd, 
46  L.  B.  A.  314 ;  Pierce  v.  North  Carolina  R. 
Co.  44  U  R.  A.  316 ;  Galveston,  H.  ft  8.  A.  R. 
Co.  V.  Zantslnger.  47  L.  R.  A.  282;  Dorsey  v. 
«6  L.  R.  A. 


Kansas  City,  P.  ft  Q.  R.  Co.  52  L.  R.  A.  02; 
Lynch  v.  Florida  C.  ft  P.  R.  Co.  54  L.  R.  A.  810 ; 
Alsever  v.  Minneapolis  A  St.  L.  R.  Co.  66  L.  R. 
A.  748 ;  Euting  v.  Chicago  ft  N.  W.  R.  Co.  60  L. 
R.  A.  158:  and  Kleebaoer  v.  Western  Fuse  ft 
Explosive  Co.  60  L.  R.  A.  377. 

As  to  liability  of  father  for  wrongful  act  of 
minor  son,  see  also,  In  this  series,  Smith  v.  Dav- 
enport, 11  L.  R.  A.  429,  and  Meers  v.  McDowell^ 
53  U  R.  A.  789. 
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about  his  fatheif' s  business^  the  father  would 
be  responsible^  just  as  if  the  father  himself 
had  done  it.  So,  if  you  find  that  the  boy 
was  in  his  fatlier's  service,  and,  through 
neglect,  through  lack  of  ordinary  care,  or 
from  a  mischievous  disposition,  threw  this 
water  upon  or  over  the  horse  in  such  a  way 
as  was  likely  to  frighten  the  horse,  then 
both  father  and  son  ^ould  be  responsible." 
It  is  contended  that  it  was  erroneous  to  in- 
struct the  jury  that  the  father  would  be  lia- 
ble to  the  plaintiff  if  they  found  that  the 
boy,  "through  a  mischievous  disposition, 
threw  this  water  upon  or  over  the  horse." 

The  general  rule  as  to  the  question  of  the 
master's  liability  for  the  wrongful  acts  of 
his  servant  is  thus  stated  by  Mr.  Justice 
Fort,  speaking  for  this  court,  in  the  case  of 
Holler  V.  P,  Sanford  Ross,  68  N.  J.  L.  324, 
GO  L.  R.  A.  943,  96  Am.  St.  Rep.  546,  53  Atl. 
472:  "The  servant  of  the  master  cannot 
bind  the  master  to  respond  in  damages  to 
the  plaintiff  unless  it  be  shown  that  the  act 
which  the  servant  did,  which  caused  the  in- 
jury, was  an  act  which  was  expressly  or  by 
necessary  implication  within  the  line  of  his 
duty  under  his  employment.  .  .  .  For 
a  wilful  act  done  by  a  servant,  not  within 
the  line  of  his  employment,"  no  liability  at- 
taches to  the  master.  A  reference  to  the 
text-books  whicli  deal  with  this  subject 
shows  that  the  rule  laid  down  in  Holler  v. 
P,  Sanford  Rose  has  been  generally  accepted 
in  other  jurisdictions.  Notwithstanding, 
there  has  been  much  contrariety  of  result 
reached  in  the  application  of  the  rule;  and 
this,  it  would  seem,  is  due  to  the  assump- 
tion in  some  jurisdictions  that  the  act  done 
by  a  servant  while  engaged  in  the  master's 
work  is  necessarily  an  act  done  within  the 
scope  of  the  former's  employment.  But  this 
is  conspicuously  a  non  eequitur.  An  act 
done  by  the  servant  while  engaged  in  the 
work  of  his  master  may  be  entirely  discon- 
nected therefrom, — done,  not  as  a  means  or 
for  the  purpose  of  performing  that  work, 
but  solely  for  the  accomplishment  of  the  in- 
dependent malicious  or  mischievous  purpose 
of  the  servant.  Such  an  act  is  not,  as  a 
matter  of  fact,  the  act  of  the  master,  in  any 
sense,  and  should  not  be  deemed  to  be  so  as 
a  matter  of  law.  As  to  it  the  relation  of 
master  and  servant  does  not  exist  between 
the  parties,  and  for  the  injury  resulting  to 
a  third  person  from  it  the  servant  alone 
should  be  held  responsible.  Aycrigg  v.  Neu? 
York  d  E.  R,  Co.  30  N.  J.  L.  460;  Rounds  v. 
Delatoare,  L.  d  W.  R.  Co.  64  N.  Y.  129,  21 
Am.  Rep.  507;  Botoler  v.  0*Connell,  162 
Mass.  319,  27  L.  R.  A.  173,  44  Am.  St.  Rep. 
350,  38  N.  E.  498. 

The  decision  of  this  court  in  the  case  of 
Bittle  V.  Camden  d  A.  R.  Co.  55  N.  J.  L. 
615.  23  L.  R.  A.  283«  28  Atl.  305,  is  in  no 
v6  L.  R.  A« 


wise  opposed  to  this  view.  In  that  case  the 
defendant  company  was  held  responsible  to- 
the  plaintiff  for  injuries  received  by  him 
through  the  running  away  of  his  horse,  the- 
animal  having  been  frightened  at  the  blow- 
ing of  the  whistle  upon  one  of  the  defend- 
ant company's  locomotives  by  the  engineer.. 
The  statute  of  the  state  in  force  at  the  time- 
of  the  accident  required  that  a  whistle 
should  be  blown  or  a  bell  rung  upon  the  en- 
gine whenever  a  train  reached  a  point  30O 
yards  distant  from  a  highway  crossing.  The- 
defendant  comixiny's  train  was  approaching 
a  highway  crossing  at  the  time  when  the 
whistle  was  blown,  and  the  opinion  state» 
(p.  620,  55  N.  J.  L.  285,  23  L.  R.  A.,  and 
p.  307,  28  Atl.)  that,  "upon  review  of  thia 
case,  the  conclusion  is  that,  under  the  stat- 
ute authorizing  the  points  and  distances  at 
and  for  which  either  a  whistle  shall  be 
blown  or  a  bell  rung,  the  defendant  had  the- 
right  to  blow  this  whistle  at  this  point. '^ 
Manifestly,  if  the  defendant  had  this  right, 
it  was  because  the  statute  imposed  upon  it 
the  duty  of  doing  so,  and  the  performance 
of  that  duty  rested  upon  the  agent  of  the 
company  who  was  operating  the  engine. 
The  plaintiff'a  claim  was,  and  his  proof9 
showed,  that  the  company's  engineer,  having- 
observed  that  the  plaintiff's  horse  had  be- 
come frightened  and  almost  unmanageable 
at  the  approach  of  the  train,  wantcmly  and 
maliciously  blew  an  extraordinarily  loud 
and  shrill  blast  upon  the  whistle,  for  tlie 
purpose  of  still  further  frightening  the  ani- 
mal. The  conclusion  reached — that  the 
company  was  responsible — ^was  the  neces- 
sary result  of  the  application  of  the  first 
branch  of  the  rule  laid  down  in  Holler  v. 
P.  Hanford  Ross,  namely,  that  the  master  ia 
responsible  for  injuries  resulting  from  ai> 
act  done  by  his  servant  within  the  scope  of 
the  latter's  employment,  without  regard  to- 
whether  the  act  was  done  negligently,  or 
even  maliciously.  The  blowing  of  the  whis- 
tle at  the  point  where  tlie  company's  engi- 
neer blew  it  was  a  part  of  the  duty  which  he 
was  employed  to  perform,  and  it  was  be- 
cause of  that  fact  that  the  rule  of  respon- 
deat superior  was  applicable.  If  the  engi- 
neer, in  the  case  referred  to,  had  malicious- 
ly increased  the  fright  of  the  plaintiff'^ 
horse  by  throwing  lumps  of  coal  at  him 
from  the  tender  while  the  train  was  passing 
by,  this  act  would  as  plainly  not  have  been 
within  the  scope  of  his  employment  (not- 
withstanding that  the  coal  was  furnished 
him  by  the  employer  to  be  used  in  the  em- 
ployer's business),  as  his  act  in  blowing  the 
whistle  was  within  it.  For  the  one  act  the 
master  would  not  be  responsible;  for  the 
other,  he  would  be. 

Turning  again  to  the  case  now  under  re- 
view:    If  the  act  of  the  defendant's  son  ii» 
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throwing  water  upcm  the  plaintiff's  horse 
was  not  the  result  of  his  careless  handling 
of  the  garden  hose  while  sprinkling  his 
father's  lawn,  but  was  deliberately  done  by 
him,  purely  out  of  a  spirit  of  mischief,  for 
the  purpose  of  frightening  the  animal,  the 
fact  that  he  used  the  tool  supplied  to  him 
for  the  doing  of  his  father's  work  for  the 
accomplishment  of  his  own  mischievous  pur- 
pose did  not  make  it  an  act  within  the 
scope  of  his  employment,  and  did  not  render 
the  defendant  liable  for  the  injury  resulting 
therefrom. 

The  Instruction  complained  of  was  errone- 
ous, and  for  this  reason  the  judgment  under 
review  ehould  he  reversed. 


NATIONAL   NEWARK   BANKING   COM- 

PAl^ 

V. 

DELAWARE,  LACKAWAiWA  &  WEST- 
ERN RAILROAD  COMPANY,  Plff,  in 
Err. 


( 


N.  J. 


^Cara  of  grmin.  'were  constarned   to  one 

Archer  at  Newark.  Prior  to  their  arrival  he 
contracted  to  sell  them  to  different  purchas- 
ers, and  surrendered  the  bills  of  lading  to 
the  local  frelsrht  agent  at  Newark.  Upon  the 
surrender  of  the  bills  of  lading,  he  presented 
orders  directing  delivery  of  the  ears  to  the 
several  purchasers,  "or  oarselves  or  order,  on 
presentation  of  this  order."  Upon  these  or- 
ders the  local  freight  agent  stamped  the 
words,  "Car  to  be  delivered  on  this  order, 
same  as  B.  of  L.  B.  of  L.  taken  up  at  Newark." 
Archer  retained  the  orders  thus  certified,  drew 
upon  the  purchasers  for  the  price  of  the  grain 
payable  on  arrival,  and  obtained  advances 
from  the  plaintiff  hank  opon  the  drafts  accom- 
panied by  the  certified  orders.    Held: 

1.  Tbe  eontraet  betvreen  the  pur- 
eluuner  and  Arclter  was  an  execntory 
centraet,  and  not  a  present  bargain  and 
sale. 

2.  Tl&e  transaction  wttlt  the  bank 
transferred  to  it  a  title  to  the  grain. 

8.  A  earrler  must  deliver  yoods  to 
tlte  true  owner,  claiming  under  the  con- 
signee, when  it  has  notice  of  the  true  own- 
er's rights,  and  the  hill  of  lading  has  already 
been  surrendered. 

4.  The  certllled  order  in  this  case 
amounted  to  notice  of  the  bank's  rights. 

5.  Notice  of  the  rlgrhts  of  a  person 
claimlnflT  title  nnder  consignee  to  have 
the  goods  delivered  to  him,  when  given  to  the 

^Headnotes  by  Swayzb^  J. 

NOTB. — On  the  question  to  whom  delivery  may 
he  made  nnder  bill  of  lading,  see,  in  this  series, 
Nebraska  Meal  Mills  v.  St.  Louis  S.  W.  R.  Co. 
38  L.  R.  A.  358,  and  note;  Chicago  Packing  & 
Provision  Co.  v.  Savannah,  F.  &  W.  R.  Co.  40 
L.  R.  A.  367 ;  and  Southern  R.  Co.  v.  Atlanta 
Nat  Bank,  56  L.  R.  A.  54  6r 
66L.R  A. 


agent  of  the  carrier  charged  with  the  duty 
of  delivering  freight,  is  notice  to  the  carrier. 

(June  20,  1904.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  for  the  alleged  con- 
version of  certain  grain.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Robert  H.  McCarter,  for  plaintiff 
in  error: 

The  bank  8houl4  have  presented  the  draft 
for  acceptance,  or  certainly  for  payment, 
promptly  upon  maturity  of  the  draft;  and, 
if  payment  was  refused,  protest  and  notice 
must  follow.  This  is  a  duty  it  assumes,  and 
cannot  avoid. 

1  Morse«  Banks  A  Banking,  4th  ed.  9  227  ; 
Boone,  Banking,  S  206. 

It  is  the  carrier's  duty  primarily  to  de- 
liver to  the  owner  of  the  goods  or  the  party 
entitled  to  receive  them,  and  since  the 
property  in,  and  title  to,  the  goods  pass 
with  a  transfer  of  the  bill  of  lading,  where 
(me  has  been  issued,  delivery  must  be  made 
to  the  holder  of  the  bill,  and  the  carrier  is 
liable  for  a  delivery  to  another  party,  al- 
though he  may  be  the  consignee. 

If  the  bill  is  produced  properly  indorsed, 
it  will  protect  the  carrier  from  liability  to 
the  holder,  although  he  may  have  secured  ' 
possession  of  it  wrongfully,    and    have    no 
right  to  it. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  200, 
Carriers  of  goods;  Douglas  v.  People's  Bank, 
86  Ky.  176,  7  Am.  St.  Rep.  276,  6  S.  W.  420. 

Ordinarily  the  carrier  has  a  right  to  pre- 
sume that  the  consignee  is  the  owner  of  the 
goods,  and  a  delivery  to  him  without  notice 
of  the  rights  of  a  third  party  will  discharge 
the  carrier. 

Hutchinson,  Carr.  §  130;  Schouler,  Bail- 
ments &  Carriers,  p.  4iH). 

The  shipper,  notwithstanding  the  issuance 
of  a  bill  of  lading,  and  the  delivery  of  the 
goods  to  the  carrier,  may  alter  their  desti- 
nation, and  require  their  delivery  to  an- 
other consignee,  and  if,  before  their  de- 
livery to  the  consignee,  the  shipper  directs 
such  a  change,  it  is  the  duty  of  the  carrier 
to  deliver  accordingly,  provided  the  bill  of 
lading  be  surrendered  properly  indorsed. 

Louisville  d  N.  R.  Co.  v.  Hartwell,  99  Ky. 
436,  36  S.  W.  183,  38  S.  W.  1041 ;  Wolfe  v. 
Missouri  P.  R,  Co,  97  Mo.  473,  3  L.  R.  A. 
539,  10  Am.  St.  Rep.  331,  11  S.  W.  49;  The 
Henry  B,  Hyde,  82  Fed.  681;  Farmers*  Loan 
d  T.  Co,  V.  Northern  P.  R.  Co.  57  C.  C.  A. 
533,  120  Fed.  873;  The  Idaho,  93  XJ.  &.  679, 
23  L.  ed.  979 ;  Western  Transp.  Co.  v.  Barb- 
er, 66  N.  Y.  544 ;  Brasher  v.  Denver  d  R.  O, 
R.  Co.  12  Colo.  384,  21  Pac.  44;  Meyerstein 
V.  Barber,  L.  R.  2  C.  P.  38. 

The  assignment  of  the  bill  of  lading  to  a 
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third  person  after  the  delivery  of  the  goods 
to  the  proper  party  named  in  it,  although 
the  bill  of  lading  is  not  lifted,  passes  no 
title,  as  the  force  and  effect  of  the  bill  of 
lading  are  then  spent. 

Nationdl    Comfneroial    Bank    t.    Laoka- 
\     uHifuui  Transp.  Co.  60  App.  BIt.  270,  60  N. 
Y.  Supp.  a06;    OolgaU  T.  P9mn9ylv<mia  Oo, 
31  Hnn,  297. 

Except  where  bills  of  lading  are  made 
negotiable  by  statute,  the  holder  of  a  bill 
of  lading,  in  the  absence  of  either  title  to 
the  goods  or  authority  to  transfer  them  in 
himself,  cannot  by  a  transfer  of  the  instru- 
ment pass  the  right  of  property  in  the 
^oods,  even  to  a  bona  fide  purchaser  for 
value. 

4  Am.  I&  Eng.  Enc.  Law,  p.  640;  ShoM  v. 
north  Ponniylvania  R.  Co.  101  U.  S.  667, 
25  L.  ed.  892. 

The  local  agent  had  no  authority  to  issue* 
the  orders. 

Ooof  V.  Columbus  d  W,  R.  Co,  91  Ala.  392, 
8  So.  824;  Skilling  v.  Bollman,  73  Mo.  665, 
39  Am.  Rep.  639 ;  Fearon  v.  Bowers,  1  H.  Bl. 
364,  note;  Nationdl  Bank  v.  Philadelphia  d 
R.  R.  Co.  163  Pa.  467,  30  Atl.  228;  Oavewhry 
V.  Qreat  Eastern  R.  Co.  L.  R.  11  Q.  B.  Div. 
776;  Bank  of  Litchfield  v.  Elliott,  83  Minn. 
469,  86  N.  W.  464. 
•  The  question  of  Remer's  auth(»'ity  to  is- 
sue the  certified  order  was  a  jury  question. 

Friedlander  v.  Tea>as  d  P.  R,  Co.  130  U. 
8.  416,  32  L.  ed.  991,  9  Sup.  Ct.  Rep.  570; 
Grant  v.  Norway,  2  Eng.  L.  ^  Eq.  337;  Pol- 
lard V.  Vinton,  105  U.  S.  7,  26  L.  ed.  998 ; 
€una/rd  8.  8.  Co.  v.  Kelley,  63  G.  0.  A.  310, 
115  Fed.  678;  Wood  v.  Chicago,  M,  d  8t.  P. 
R,  Co.  68  Iowa,  491,  56  Am.  Rep.  861,  27  N. 
W.  473 ;  Fifth  Ward  8av.  Bank  v.  First  Nat. 
Bank,  48  N.  J.  L.  513,  7  Atl.  318;  Hanover 
Nat.  Bank  v.  American  Dock  d  Trust  Co, 
148  N.  Y.  612,  51  Am.  St.  Rep.  721,  43  N.  E. 
72;  Camden  Fire  Ins.  Asso.  ▼.  Jones,  53  N. 
J.  L.  189,  21  Atl.  458;  Blake  v.  Domestic 
Mfg.  Co.  64  N.  J.  Eq.  480,  38  Atl.  241; 
Campbell  v.  Manufacturers'  Nat.  Batik,  67 
N.  J.  L.  301«  91  Am.  St.  Rep.  438,  51  AU. 
497. 

Messrs.  "R,  V.  liindabiiry'  and  J.  O.  S. 
Pltaey,  for  defendant  in  error: 

Under  the  course  of  dealing  Remer  had 
notice  tliat,  if  he  delivered  the  goods  with- 
out the  surrender  of  the  countersigned  order, 
he  might  be  violating  the  right  of  any  pur- 
chaser from  Howe  &  Company,  and  of  any 
other  person  who  had  loaned  money  on  the 
strength  of  it,  upon  the  security  of  the 
pledge  of  the  order  duly  indorsed  by  Howe 
A  Company.  All  of  the  knowledge  came  to 
him  in  the  ordinary  course  of  his  duties  as 
Agent  of  the  company,  and  it  is  as  binding 
on  the  company  as  if  it  had  been  communi- 
cated to  the  chief  authorities. 
^9  L.  R*  A. 


Mechem,  Agency,  f  718;  Reinhard, 
Agency,  f  354. 

Remer,  as  freight  agent  at  Kewaiic,  had 
"whole  charge  of  the  receiving  and  forwaxd- 
ing  of  freight,  coUecticMi  of  charges,  bilUng, 
loading,  receiving,  and  delivering." 

He  also  had  authority  to  do  any  incidait- 
al  acta  necessary  or  convenient  to  the  com- 
pany in  the  transaction  of  its  buainess,  and 
the  company  is  bound  by  his  acts  beyond  his 
granted  authority  to  the  extent  of  his  ap- 
parent authority. 

Law  V.  Stokes,  32  N.  J.  L.  249,  90  Am. 
Dec  665. 

Even  if  the  surrender  of  the  bills  of 
lading  terminated  the  carrier's  liability  aa 
such,  the  issuance  of  the  orders  made  it  lia- 
ble as  a  warehouseman. 

Morris  d  E.  R.  Co.  v.  Ayres,  29  N.  J.  L. 
393,  80  Am.  Dec.  216;  Hutchinson,  Carr.  S 
712;  Van  Zile,  Bailments  &  Carriers,  f  261 ; 
Hall  V.  Boston  d  W.  R.  Corp.  14  Allen,  439, 
92  Am.  Dec.  783. 

Remer's  practice  had  been  so  open  and 
notorious  and  so  long  continued  that  it  is 
conclusively  presumed  the  railroad  company 
knew  of  it,  and  assented  to  it,  and  therefore 
authorized  it. 

Blake  v.  Domestic  Mfg.  Co,  64  N.  J.  Eq. 
480,  38  Atl.  241 ;  Springer  T.  WestcoH,  166 
N.  Y.  117,  59  N.  E.  693. 

SwATSOy  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  of  trover.  As  finally 
presented  to  the  trial  court,  the  .controversy 
was  limited  to  eight  cars  of  grain,  which 
had  been  consigned  to  one  Archer,  trading 
as  A.  E.  Howe  &  Company.  Archer,  in 
pursuance  of  a  practice  continued  for  sever- 
al years,  had  surrendered  the  bills  of  lading 
to  Remer,  freight  agent  of  the  defendant  at 
Newark,  prior  to  the  arrival  of  the  grain, 
and  had  received  in  exchange  therefor  what 
are  called  "certified  orders."  The  case 
turns  upon  the  validity  and  effect  of  these 
certified  orders.  They  were  in  the  follow- 
ing form: 

Newark,  N.  J.,  Aug.  18th,  1902. 
Agent  D.,  L.  &  W.  R.  R.: — 

On  arrival  of  car  oats  No.  12043  or  its 
transfer,  please  deliver  same  to  J.  R.  Brad- 
ner  ft  Son  or  ourselves  or  order,  on  presen- 
tation of  this  order. 

A.  E.  Howe  ft  Co. 
Freight  Paid.    Invoice  No.  47143. 

Upon  surrender  of  the  bill  of  ladings  the 
cashier  in  Remer's  office  stamped  aanm  the 
face  of  the  order  the  following  words: 
'*Car  to  be  delivered  on  this  order  Bame  aa  B. 
of  L.  B.  of  L.  taken  up  at  Newaik.  John 
Remer,  Agt.,  per  J.  H.  Burrel,  Gadder." 
Archer  had  contracted  to  sell  the  grain  in 
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advance  of  its  arrival,  and  tho  name  of  the 
purchaser  was  inserted  in  the  order.  After 
the  order  was  stamped  by  Burrell,  Archer 
drew  a  draft  on  the  purdiaser,  and  upon 
these  drafts,  accompanied  by  the  certified 
orders  indorsed  by  Archer,  obtained  ad- 
vances of  money  from  the  bank.  The  prac- 
tice of  issuing  these  certified  orders  in  lieu 
of  the  bills  of  lading  arose  from  the  fact 
that  Archer  sold  grain  by  the  car  load  at 
points  along  the  line  of  the  railroad  be- 
tween Dover  and  Washington  and  Newark, 
and,  in  order  to  avoid  having  the  grain 
transported  through  to  Newark,  its  original 
destination,  the  bill  of  lading  was  sur- 
rendered, and  the  car  transferred,  formerly 
at  Dover^  but  later  at  Washington,  and  sent 
to  the  station  at  which  it  was  to  be  de- 
livered to  the  customer  to  whom  Archer  had 
agreed  to  sell  it.  In  August,  1902,  Archer 
absconded.  The  eight  car  loads  of  grain 
now  in  question  had  then  been  delivered  by 
the  railroad  company  to  the  purchasers 
from  Archer,  upon  his  written  instructions. 
The  bank  held  the  certified  orders,  and  de- 
manded delivery  of  the  grain,  with  which 
demand  the  railroad  company  was  unable  to 
comply.  The  terms  of  the  contracts  between 
Areber  and  the  purchasers  of  the  grain  do 
not  appear,  but  in  each  case  the  sale  was  of 
grain  en  route,  and  the  drafts  drawn  upon 
purchasers  by  Archer  were  payable  upon  ar- 
rival of  the  grain,  and  the  fair  inference,  in 
the  absence  of  proof  to  the  contrary,  is  that 
Archer  wad  to  deliver  the  grain  at  Newark. 
The  contracts  of  sale  between  Archer  and 
the  inmhasers  antedated  the  arrangement 
made  by  Archer  with  the  bank,  and  the  ar- 
rangement with  the  bank  antedated  the  ar- 
rival of  the  grain.  A  verdict  was  directed 
for  the  plaintiff  for  the  amount  advanced 
on  the  drafts. 

The  faet  that  the  grain  was  en  route  and 
to  be  delivered  by  Archer  to  his  customers 
at  Newark,  in  tiie  absence  of  other  proof  as 
to  the  terms  of  their  contract,  requires  the 
inference  that  the  title  to  the  grain  did  not 
pass  immediately  upon  the  sale.  1  Benja- 
min, Sales,  Gorbin's  ed.  333.  The  contract 
between  Archer  and  the  purchaser .  was  an 
executoiy  contract,  and  not  a  present  bar- 
gain and  sale.  The  subsequent  arrangement 
with  the  bank  passed  title  to  the  grain. 
A^Hiether  it  was  an  absolute  title,  or  by  way 
of  pledge,  or  by  way  of  mortgage,  is,  we 
think,  not  material  to  the  present  case. 
The  arrangement  with  the  bank,  by  what- 
ever name  it  may  be  called,  was  consum- 
mated by  the  delivery  to  the  bank  of  the 
certified  wders.  The  effect  of  the  certified 
orders,  as  between  the  railroad  company 
and  the  bank,  is  a  question  to  be  hereafter 
determined  upon  another  branch  of  the 
case;  but^  even  if  invalid  against  the  rail- 
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road  company,  they  were  symbols  of  title 
as  between  Archer  and  the  bank.  The  rea- 
sons for  holding  that  title  passes  by  a  de- 
livery of  a  symbol  of  title  are  well  stated  by 
Chief  Justice  Tsmey  in  Oihson  v.  Stevens 
(1850)  8  How.  384,  at  pages  309,  400,  12  L. 
ed.  1123,  1129,  1130.  The  documents  with 
which  he  was  there  dealing  were  two  bills 
for  goods  sold.  To  one  the  sellers  had  add- 
ed a  receipt  stating  that  they  held  the  goods 
menticmed  therein  in  stare;  the  other  was  a 
more  receipted  bill.  Upon  these  documents 
the  purchasers  indorsed  orders  for  the  deliv- 
ery of  the  goods,  and  obtained  advances 
thereon.  The  Chief  Justice  said:  "The  de- 
livery of  the  evidence  of  title  and  the  orders 
indorsed  upon  them  was  equivalent,  in  the 
then  situation  of  the  property,  to  the  de- 
livery of  the  property  itself.  This  mode  of 
transfer  and  delivery  has  been  sanctioned  in 
analogous  cases  by  the  courts  of  justice,  in 
England  and  this  country."  After  citing 
cases,  he  adds :  "The  rule  is  not  confined  to 
the  usages  of  any  particular  commerce,  but 
applies  to  every  case  where  the  thing  sold  is, 
from  its  character  or  situation  at  the  time, 
incapable  of  actual  delivery."  Other  cases 
in  point  are:  Ea  parte  Fitz,  2  Low.  Dec. 
519,  Fed.  Cas.  No.  4,837;  Tuanoorth  v. 
ilf oore,  9  Pick.  347,  20  Am.  Dec  479;  Carter 
V.  Willard,  19  Pick.  1;  Prait  v.  Parhman, 
24  Pick.  42;  Firet  Nat.  Bank  v.  Dearhom, 
115  Mass.  219,  15  Ank.  Rep.  92;  Merchaitte* 
d  Mfra.  Bank  v.  Hihhard,  48  Mich.  118,  42 
Am.  Rep.  465,  11  N.  W.  834;  Whitney  v. 
Tihhits,  17  Wis.  360;  Barber  v.  Meyeratein,, 
L.  R.  4  H.  L.  317,  39  L.  J.  C.  P.  N.  S.  187,  4 
English  Ruling  Cases,  798;  Young  v.  Lam- 
hert,  L.  R.  3  P.  C.  142,  30  L.  J.  P.  C.  N.  S- 
21.  It  is  not,  however,  necessary  to  hold 
that  the  certified  orders  were  symbols  of 
property,  so  that  their  transfer  by  indorse- 
ment was  equivalent  to  an  actual  delivery 
of  the  goods.  There  was  certainly  an  agree- 
ment between  the  bank  and  Archer  by  which 
the  bank  obtained  a  present  right  in  tho 
grain.  Bryana  v.  Jfix,  4  Mees.  &  W.  776 
(Baron  Parke's  opinion,  at  page  790 ^ 
Whether  the  title  of  the  bank  was  absolute, 
or  by  way  of  pledge  or  mortgage,  the  action 
is  maintainable^  and  the  measure  of  dam- 
ages, whether  the  property  was  special  or 
general,  is  the  value  of  the  goods.  Luae  v. 
Jonea,  99  N.  J.  L.  707,  713. 

The  case  presents  this  situation:  A  con- 
signee sells  goods  in  advance  of  arrival,  and 
gives  an  order  for  their  delivery,  which  ia 
known  to  the  local  freight  agent  of  the  car- 
rier, and  subsequently  orders  the  carrier  to 
deliver  the  same  goods  to  another  person, 
and  the  carrier  complies  with  the  later  or- 
der. There  can  be  no  question  that  if  the 
carrier  delivers  the  goods  to  the  true  owner, 
claiming  title  under  the  consignee,  such  de> 
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livery  is  a  good  delivery.  The  only  ques- 
tion that  has  arisen  as  to  the  carrier's  right 
to  deliver  to  the  true  owner  has  arisen  in 
cases  where  a  bailee  has  delivered  to  an 
owner  claiming  adversely  to  the  bailor;  and 
it  is  now  well  settled  by  many  cases  that^  if 
the  bailee  has  performed  his  legal  duty  by 
delivering  the  goods  to  the  true  owner,  at 
his  demand,  the  bailee  is  not  answerable  to 
his  bailor,  and  this  rule  is  especially  ap- 
plicable to  comm<m  carriers,  who  must 
carry  for  all  who  offer.  Hardman  v.  Will- 
cock,  9  Bing.  382,  note;  Oheesma/n  v.  Exall, 
^  Exch.  341 ;  Bheridan  v.  New  Quay  Co,  4  C. 
6.  N.  S.  618;  Biddle  v.  Bond,  6  Best  &  S. 
225,  3  English  Ruling  Gases,  572;  King  v. 
Richards,  6  Whart.  418,  37  Am.  Dec.  420; 
Western  Transp.  Co,  v.  Barber,  56  N.  Y.  644; 
Wells  V.  American  Eap,  Co,  56  Wis.  23, 
42  Am.  Rep.  696,  11  N.  W.  637,  12  N.  W. 
441;  Wolfe  ▼.  Missouri  P.  R.  Co,  97  Mo. 
473,  3  L.  R.  A.  539,  10  Am.  St.  Rep.  331,  11 
8.  W.  49;  Shellenherg  v.  Fremont  E,  d  M, 
Valley  R,  Co.  45  Neb.  487,  60  Am.  St  Rep. 
561,  63  N.  W.  859;  Southern  Exp,  Co,  v. 
Dickson,  94  U.  S.  549,  24  L.  ed.  285;  The 
Idaho,  93  U.  S.  675,  23  L.  ed.  978. 

If  the  bailee  is  justified  in  recognizing 
the  right  of  the  true  owner  claiming  ad- 
versely to  his  bailor,  much  more  is  he  re- 
quired to  recognize  the  right  of  the  true 
owner  claiming  under  his  bailor,  as  in  this 
case  the  bank  claims  under  Archer.  The 
position  of  the  bank  is  not  merely  that  of 
the  true  owner,  for  it  has  an  order  of  the 
consignee  for  delivery  of  the  grain, «  and 
there  can  be  no  doubt  that  the  carrier,  hav- 
ing in  its  possession  the  bill  of  lading,  if  it 
had  not  already  delivered  the  grain,  must 
deliver  upon  that  order.  The  question  is 
whether  the  carrier  is  protected  by  the  de- 
livery under  the  later  order.  Althou^  the 
duty  of  the  carrier  requires  a  delivery  to 
the  true  owner  when  known,  it  can  hardly 
be  disputed  that,  in  the  absence  of  notice  of 
a  third  person's  rights,  the  carrier  would 
be  justified  in  delivering  to  the  consignee, 
who  is  prima  facie  entitled  to  receive  the 
goods;  and,  if  it  would  be  justified  in  de- 
livering to  the  consignee,  it  must  be  justi- 
fied in  delivering  on  the  consignee's  order. 
The  Tights  of  the  bank  depend  upon  whether 
the  certified  orders  were  orders  for  delivery 
to  the  bank,  and  were  known  to  the  railroad 
oompany  prior  to  the  delivery  to  the  other 
purchasers.  Those  orders,  when  presented 
to  Rcmer,  directed  a  delivery  either  to  the 
purchaser,  or  to  Archer,  or  to  Archer's 
order,  **on  presentation  of  thiB  order."  The 
very  fact  that  Archer  had  the  orders 
stamped  with  the  words  "Gar  to  be  delivered 
on  this  order  same  as  B.  of  L.«"  and  took 
them  away  with  him,  was  notice  to  Remer 
tha4^  some  use  was  to  be  made  of  the  orders, 
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other  than  merely  to  direct  a  delivery  by 
the  railroad  company.  Had  such  been  the 
only  purpose,  it  would  have  been  unneces- 
sary for  Archer  to  have  the  orders  certified 
or  to  take  them  away  with  him.  It  would 
have  been  enough  to  leave  the  bills  of  lading 
with  the  oompany,  and  afterwards  send  such 
instructions  for  delivery  as  Archer  actually 
gave  in  favor  of  the  subfiequent  purchasers. 
By  certifying  these  orders,  the  agent  virtu- 
ally accepted  them.  If  he  was  authorized 
to  accept  for  the  company,  the  oompany  be- 
came bound  by  the  acceptance.  If  he  was 
without  such  authority,  still  the  terms  of 
the  orders  gave  him  notice  that  the  grain 
was  no  longer  deliverable  merely  to  the  con- 
signee or  upon  his  order,  but  was  deliver- 
able only  upon  the  presentation  of  the  certi- 
fied orders.  To  that  condition  the  consignee 
had  himself  consented,  and  the  railroad 
company  would  have  been  entirely  justified 
in  refusing  delivery  on  any  other  t«rms.  It 
is  true  the  certified  orders  did  not  name  the 
persons  who  were  to  receive  the  goods,  but 
they  described  them  in  such  a  way  that  no 
mistake  could  be  made.  The  orders  amount- 
ed to  saying:  ''Deliver  the  grain  to  the 
roan  who  presents  this  order;  it  will  be 
either  Bradner  [or  any  other  purchaser], 
ourselves,  or  someone  with  an  order  from 
us."  The  freight  agent,  when  he  indorsed 
the  order,  had  notice  that  the  grain  might 
not  be  deliverable  to  Archer  upon  its  ar- 
rival; he  also  had  notice  that  it  should  be 
delivered  to  someone  who  woald  be  identi- 
fied by  the  possession  of  the  certified  order. 
Such  a  method  of  identification  was  as  safe 
for  the  railroad  company  as  an  identifi- 
cation by  name.  The  agent  knew  that  the 
person  who  would  be  entitled  to  receive  the 
grain  must  answer  two  descriptioiM:  (1) 
He  must  have  the  certified  order;  (2)  he 
most  be  either  the  purchaser  named  in  the 
order,  the  consignee  himself,  or  someone 
with  the  order  of  the  oonsignee.  The  bank 
complied  with  both  terms  of  tlie  descrip- 
tion; it  had  the  certified  order,  and  the  in- 
dorsement of  Archer  thereon.  Notice  to  the 
freight  agent  was  notice  to  the  railroad 
company.  It  was  notice  to  the  very  person 
who  was  charged  by  the  railroad  oonqMiny 
with  the  duty  of  delivering  the  grain.  The 
bank's  right  does  not  rest  solely  upon  a  con- 
tract made  by  the  freight  agent  to  deliver 
the  grain  to  the  holder  of  the  certified  order. 
Its  right  depends  upon  the  facts  that  it  was 
the  true  owner  of  the  grain,  and  the  holder 
of  the  token  which  the  consignee  had  noti- 
fied the  railroad  company  was  to  determine 
the  question  to  whom  the  delivery  should  be 
made. 

The  question  remains  as  to  thp  right  of 
the  local  freight  agent  to  adopt  such  a 
method  of  identifying  the  proper  person  t» 
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reoeiye  the  giain.  As  he  had,  according  to 
^he  testimony  of  the  division  freight  agent, 
the  whole  charge  of  receiving  and  delivering 
freight,  we  can  see  no  reason  why,  in  the 
discharge  of  his  duties,  he  might  not  adopt 
any  reasonable  means  to  identify  the  per- 
sons to  whom  the  goods  should  be  delivered. 
Certainly  he  could  agree  with  the  consignee 
that  the  grain  should  not  be  delivered  to 
any  person  other  than  the  consignee  without 
the  consignee's  written  order.  That  would 
i)e  merely  a  prudent  method  of  protecting 
the  railroad  company  against  imposition. 
What  difference  can  there  be  between  re- 
-quiring  a  written  order  and  requiring  a  par- 
ticular written  order,  if  the  consignee  as- 
.sents  to  the  arrangement? 

Whether  the  company  would  have  been 
bound  if  Remer  had  certified  an  order  not 
■conditioned  upon  the  arrival  of  the  car,  and 
in  a  ease  where  the  grain  never  reached  the 
railroad  company,  is  a  question  that  does 
not  arise.  These  orders  were  merely  for  the 
-delivery  of  the  grain  upon  its  arrival.  That 
<lelivery  was  a  part  of  Remer's  ordinary 
•duties. 

These  considerations  lead  to  an  affirmance 
of  the  judgment. 

We  have  not  found  it  necessary  to  de- 
termine whether  a  certified  order  issued  in 
•exchange  for  a  bill  of  lading,  as  yet  un- 
accomplished, is  not  in  effect  a  substituted 
bill  of  lading,  as  far  as  the  same  is  a  sym- 
l>ol  of  the  property  and  transferable  by  in- 
dorsement, nor  whether  the  course  of  busi- 
ness of  the  railroad  company  did  not  re- 
<lu]Te  an  inference  of  Remer's  authority  to 
aseue  each  a  document  of  title. 


KATIONAL  BANK  OF  NEW  JERSEY 
James  BERRALL,  Plff,  in  Err. 


i 


>N.  J. 


) 


'1.  The  payee  of  a  clteek  drawm  upon  a 
basic  in  Nciv  Brans^vlek  Indorsed  it 
ffeneraliy,  and  deposited  it  to  his  account 
in  a  bank  In  Washington.  The  Washington 
bank  forwarded  It  to  the  New  Brunswick  bank 
for  collection.  The  latter  bank  paid  it, — 
by  mistake,  as  alleged.  Held,  that  there  was 
no  privity  between  the  New  Brunswick  bank 
and  the*  payee  of  the  check  to  support  an  ac- 
tion by  the  former  against  the  latter  to  re- 
cover the  amount  of  the  check  as  for  money 
paid  by  mistake. 

^Headnotea  by  Pitkit,  J. 


2.  Tlie  liolder  of  a  check  has  no  con« 
tract  i^ith  the  bank  on  which  It  i» 
drawn,  and  no  legal  right  to  exact  its  pay- 
ment. 

3.  IVhere  a  bank  receives  In  the  or- 
dinary   conrae    of    bnalnesa    a    check 

drawn  upon  It,  presented  by  a  bona  fide  hold- 
er, who  Is  without  notice  of  the  fact  that 
payment  thereof  has  been  stopped,  and  the 
bank  pays  the  amount  of  the  check  to  such 
holder,  it  cannot  afterwards  recover  back  the 
money  as  i>^d  by  mistake,  on  the  ground 
that  payment  of  the  check  bad  been  counter- 
manded by  the  drawer. 

4.  Where    an     aarreed     state     of    facts, 

adopted  by  the  trial  court  as  the  basis  of  Itf 
findings  and  spreaa  upon  me  nwurd.  Includ^^ 
all  facts  essential  to  the  determination  of  the 
controversy  between  the  parties,  it  will  be 
treated  as  a  special  verdict,  upon  which  the 
court  of  review  will  render  the  same  Judg- 
ment that  the  trial  court  ought  to  have  ren- 
dered. 

(June  20,  1904.) 

ERROR  to  the  Supreme  Court  to  reviev^  a 
judgment   in   favor   of   plaintiff   in   an 
action  brought  to  recover  money  alleged  to 
have  been  paid  by  mistake.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Edwla  B.  Ooodell  for  plaintiff  in 
error. 

Mr,  Alan  S.  Stroiic  for  defendant  in 
error. 

Pitaoy,  J.,  delivered  l^e  opinion  of  the 
court: 

This  was  an  action  to  recover  money  al- 
leged to  have  been  paid  by  mistake.  It  was 
tried  by  consent  before  a  justice  of  the  su- 
preme court,  without  a  jury,  upon  an  agreed 
state  of  facts,  and  resulted  in  a  finding 
and  judgment  in  favor  of  the  plaintiff.  Ex- 
ceptions having  been  taken  to  the  oonelu- 
sions  of  the  trial  justice  in  matters  of  law, 
the  writ  of  error  presents  the  question 
whether,  upon  the  admitted  facts,  the  plain- 
tiff is  entitled  to  judgment  against  the  de- 
fendant. The  essential  facts  are  as  follows: 
One  Kilpatrick  delivered  to  defendant,  Ber- 
rall,  his  check  drawn  upon  the  plaintiff 
bank,  payable  to  defendant's  order.  Plain- 
tiff's banking  house  is  at  New  Brunswick, 
in  this  state.  The  check  was  forwarded 
to  defendant,  who  resided  in  Washington, 
District  of  Columbia,  and  was  with  reason- 
able diligence  indorsed  by  him  and  deposited 
to  his  account  in  the  Columbia  National 
Bank  of  Washington,  and  by  that  bank  im- 


NoTB. — ^For  another  case  in  this  series  as  to 
"bank's  right  to  recover  amount  of  check  or 
1)111  voluntarily  paid,  see  Pepperday  v.  Citizens* 
Nat  Bank.  39  U  R.  A.  529. 

As  to  drawee's  duty  to  know  signature  of 

drawer,  including  right  of  drawee  bank  to  re- 

«'over  amount  paid  on  forged  check,  see  Ger- 

mania  Bank  v.  Bontell,  27  L.  B.  A.  686*  and 

46  L.  R«  A« 


note;  First  Nat.  Bank  v.  First  Nat.  Bank,  41 
L.  R.  A.  584 ;  First  Nat  Bank  v.  Marshalltown 
SUte  Bank,  44  L.  R.  A.  181 ;  and  Woods  &  Ma- 
lone  V.  Colony  Bank.  56  L.  R.  A.  929. 

As  to  right  of  drawee  bank  paying  raised 
check  by  mistake  to  compel  collecting  bank  to 
refvid  exresslve  amount,  see  Crocker- Woolworth 
Nat.  Bank  v.  Nevada  Bank,  68  U  B.  A.  246. 
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mediately  passed  to  his  credit.  The  check 
was  thereafter  forwarded  by  the  Columbia 
National  Bank  to  the  plaintiff  bank,  at 
New  Brunswick,  for  collection,  and  was 
paid  by  the  latter  in  due  course  of  business. 
Before  the  check  was  presented  to  the  plain- 
tiff for  payment,  however,  Kilpatrick,  the 
drawer,  had  instructed  the  plaintiff  not  to 
pay  the  check,  and  plaintiff's  employee  who 
afterwards  paid  it  did  so  in  ignorance  or 
forgetfulness  of  this  instruction.  Subse- 
quently the  plaintiff  communicated  with  the 
defendant  by  letter,  stating  that  the  check 
had  been  paid  by  mistake,  since  payment 
thereof  had  been  stopped  by  Kilpatrick; 
that,  in  consequence,  the  plaintiff  had  been 
compelled  to  make  good  the  amount  to  Kil- 
patrick, return  of  which  it  thereupon  de- 
manded of  defendant  in  exchange  for  the 
check.  The  demand  was  refused,  whereupon 
this  action  was  instituted. 

In  this  situation,  there  is,  in  our  opinion, 
no  right  to  recovery,  for  two  reasons: 

1.  For  want  of  privity  between  the  par- 
ties to  the  action.  It  will  be  observed  that 
the  suit  is  in  no  wise  based  upon  the  check 
as  a  commercial  instrument.  The  paper 
was  not  protested,  and  the  conditional  lia- 
bility of  Berrall,  as  indorser,  to  pay  the 
amount  to  the  holder  in  the  event  of  dis- 
honor of  the  check  upon  presentation,  fol- 
lowed by  notice  to 'him,  has  never  become 
fixed.  Nor  does  the  case  present  an  in- 
stance of  the  attempt  to  follow  money  that 
is  impressed  with  a  trust  into  the  hands  of 
a  third  party,  who  has  taken  it  with  no- 
tice of  the  trust,  or  without  parting  with 
value  in  exchange.  The  money  that  Berrall 
received  was  the  money  of  the  Washington 
bank,  placed  by  that  bank  to  his  credit  upon 
the  deposit  of  the  check  to  his  account. 
That  transaction  was  in  effect  a  sale  of 
negotiable  paper  by  Berrall  to  that  bank. 
The  money  that  the  plaintiff  bank  after- 
wards paid  for  the  same  paper  went  to  the 
Washington  bank,  and  not  to  Berrall.  The 
two  transactions  were  separate  and  distinct. 
Under  such  circumstances,  the  right  to  re- 
cover money  paid  by  mistake  exists  only 
as  against  the  party  to  whom  the  payment 
in  question  was  made.  In  this  case  the 
Washington  bank  was  the  recipient  of  the 
disputed  payment,  not  Berrall.  If  Berrall 
had  deposited  the  check  in  the  Washington 
bank  for  collection  for  his  account,  the  ac- 
tion of  that  bank  in  forwarding  it  to  New 
Brunswick  for  collection  would  have  been 
stamped  with  agency  in  behalf  of  Berrall, 
and  payment  by  the  New  Brunswick  bank 
(now  plaintiff)  to  the  Washington  bank 
would  have  been  payment  to  Berrall,  within 
the  rules  of  privity.  But  Berrall  did  not 
deposit  the  check  for  collection.  His  in- 
dorsement was  general,  and  its  purpose  was 
66  L.  R.  A. 


unqualified,  for  the  amount  of  the  check  was- 
immediately  passed  to  his  credit  by  the 
Washington  bank.  That  constituted  that 
bank  the  owner  of  the  check.  Hoffman  v. 
First  Nat  Bank,  46  N.  J.  L.  604.  What 
that  bank  afterwards  did  in  forwarding  the- 
oheck  for  collection  was  done  for  its  own 
account,  and  the  payment  received  by  it 
from  the  plaintiff  bank  was  received  a» 
principal,  and  not  as  agent.  Hie  authori- 
ties cited  to  the  contrary  are  not  in  point. 
In  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  title. 
Banks  and  Banking,  the  language  on  page 
817,  that  ''the  fact  that  the  depositor's  ac- 
count is  credited  with  the  anK>u^t  of  tho 
items  taken  for  collection  does  not  of  itself 
operate  to  transfer  the  title  to  the  paper, 
for,  by  the  custom  of  bankers,  the  coUeotionr 
is  charged  back  at  once,  if  not  paid,"  is  lim- 
ited by  the  force  of  the  words  italicized.  In 
Appleton^Bank  v.  McQilvray,  4  Gray,  518,. 
64  Am.  Dec.  92,  the  payee  of  a  note  empow- 
ered an  agent  to  collect  it  for  him,  and  the^ 
payee  was,  of  course,  held  liable  as  prin- 
cipal. Merchants^  Ins.  Co.  v.  Ahhott,  131 
Mass.  397,  was  a  case  where  an  insuranoe- 
loss  was  paid  to  the  assignee  of  the  insured 
at  his  request,  in  discharge  of  his  debt,  and 
on  his  fraudulent  proof  of  loss.  There  the- 
insured  was,  of  course,  held  liable  to  rehmd. 
2.  But  even  if  the  want  of  privity  ^nre- 
no  obstacle,  in  our  opinion  the  case  sb^ws- 
no  ground  for  recovery,  because  the  money 
was  not  paid  by  mistake,  within  the  mean- 
ing of  the  legal  rule  that  permits  a  reeo?ery. 
There  was  no  legal  obligation  on  the  port  of 
the  plaintiff  to  pay  the  check,  and  this  aside 
entirely  from  the  fact  that  it  had  received 
notice  to  stop  payment.  We  concur  in  the- 
view  expressed  by  the  supreme  court  in 
Creveling  v.  Bloomshury  Nat.  Bank,  46  N. 
J.  L.  265.  50  Am.  Hep.  417,  that  the  holder 
of  a  check  has  no  contract  with  the  bank 
on  which  it  is  drawn,  and  no  legal  right 
to  exact  payment.  In  this  case,  therefore- 
the  check  was  voluntarily  paid  by  the  plain- 
tiff to  the  Washington  bank.  Since  the- 
present  controversy  arose,  the  rule  of  the 
Creveling  Case  has  been  established  in  statu- 
tory form  by  the  general  act  of  1902  relat- 
ing to  negotiable  instruments  (P.  L.  1902, 
p.  614,  chap.  184,  §  189).  As  between  the* 
holder  of  a  check  and  the  bank  upon  which 
it  is  drawn,  the  latter  is  bound  to  know  the 
state  of  the  depositor's  account.  Before- 
paying  the  ohedc,  it  must  take  into  consid- 
eration whether  it  was  drawn  against  funds,, 
and  whether  the  order  for  payment  evi- 
denced by  the  check  has  subsequently  beeiw 
revoked.  Therefore,  where  a  bank  receives 
in  the  ordinary  oourse  of  business  a  check 
drawn  upon  it,  and  presented  by  a  bona  fide- 
holder,  who  is  without  notice  of  any  in- 
firmity  therein,    and    the   bank    pays    th» 
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ftmoiut  of  the  oheok  to  such  holder,  it  finally 
exerdaes  its  option  to  pay  or  not  to  pay, 
and  the  transaction  is  closed,  as  between  the 
parties  to  the  payment.  Boylaton  Nat, 
Bunk  V.  Richardwn,  101  Mass.  287;  Oddie 
V.  yaiional  City  Bank,  46  N.  Y.  735,  6  Am. 
Rep.   160;   First  Nat.  Bank  v.  Burkhardt, 

100  U.  S.  686,  689,  25  L.  ed.  766,  768;  Man- 
ufaoturers'  Nat,  Bank  v.  Bu>ift,  70  Md.  515, 
14  Am.  St.  Rep.  381,  17  Atl.  836;  Biveraide 
Bank  v.  First  Nat.  Bank,  20  G.  G.  A.  181, 
38  U.  S.  App.  674,  74  Fed.  276.  Other  cases 
will  be  found  cited  in  22  Am.  &  £ng.  Enc. 
Law,  2d  ed.  p.  623.  Of  the  oases  cited  to 
the  contrary,  only  two  require  notice.  Uer' 
chants'  Nat.  Bank  v.  National  Eagle  Bank, 

101  Mass.  281,  100  Am.  Deo.  120,  seems  to 
have  turned  upon  the  effect  of  the  rules  of 
a  clearing-house  association,  and  was  dis- 
tinguished by  the  same  court  in  the  case  of 
Baylston  Nat.  Bank  v.  Richardson,  101 
Mass.  287,  decided  at  the  same  time,  and  al- 
ready cited.  In  Northampton  Nai.  Bank  v. 
Smith,  160  Mass.  281,  61  Am.  St.  Rep.  283, 
47  N.  £.  1009,  the  only  question  presented 
was  whether  the  action  for  recovery  of  the 
money  could  be  maintained  without  first 
tendering  the  check  to  the  defendaat*  The 
court  answered  this  question  in  the  negative. 
Whether  after  such  tender  the  action  oould 
be  maintained,  was  not  passed  upon.  The 
rule  that  holds  a  bank  bound  to  know  the 
state  mi  the  depositor's  aooount,  and  to  take 

oi  thi«  and  other  transacti<Mis 


between  it  and  the  depositor  before  making 
payment  of  a  check  duly  presented,  has  even 
been  extended  so  far  as  to  require  the  bank 
to  pass  upon  the  genuineness  of  the  deposit- 
or's signature  to  the  check,  so  that,  where 
it  pays  out  money  on  a  chedc  up<Mi  which 
its  depositor's  name  has  been  forged,  to  a 
bona  fide  holder  for  value,  it  has  been  held 
that  the  bank  cannot  recover  back  the 
money.  This  topic  is  fully  treated  in  5  Am. 
&  £ng.  Enc.  Law,  2d  ed.  title.  Checks,, 
p.  1071,  where  will  be  found  an  ample  cita- 
tion of  authorities.  See  also  22  Am.  &  Eng. 
Enc.  Law.  2d  ed.  title.  Payment,  p.  623,  etc 
The  question  of  a  forged  chedc  is,  of  course,, 
not  presented  in  this  case.  Obviously,  also, 
the  case  raises  no  question  of  the  right  of 
the  drawer  of  a  check  after  it  has  been 
passed  to  a  bona  fide  holder.  See  5  Am.  Ik. 
Eng.  Enc.  Law,  2d  ed.  title.  Checks,  p.  1079. 

The  judgment  under  review  must  he  re- 
versed. And  as  the  agreed  state  of  facts, 
adopted  by  the  trial  judge  as  the  basis  of 
his  findings  and  spread  upon  the  record,  in- 
cludes all  facts  essential  to  the  determina- 
tion of  the  controversy  between  the  parties, 
it  should  be  treated  as  a  special  verdict, 
upon  which  this  court  will  render  the  same 
judgment  that  the  trial  court  ought  to  have 
rendered.  Sullivan  v.  Visconti,  68  N.  J.  L. 
543,  551,  53  Atl.  598,  Affirmed  in  69  N.  J. 
L.  452,  55  Atl.  1133. 

Therefore  let  judgment  final  be  entered  in 
favor  of  the  defendant^  with  costs. 
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Patrick  LAVIN,  Appt. 
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A  dlatHbwttoa  of  prises  to  tltose  vrlto 
•kAll  buUlc  the  eloaeat  esttmAtc  of  tlte 
Msifeer  of  etorars  on  which  a  tax  is  iMdd 
dnrbig  a  specified  month  is  made  by  chance, 
within  the  meaning  of  a  statute  defining  a 
lottery  as  a  scheme  for  the  distribution  of 
property  by  chance  to  persons  who  have  paid, 
or  agree  to  pay,  a  valuable  consideration  for 
tlie  chance. 

(Augast  6,   1904.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
an  order  of  a  Special  Term  for  New  York 
County  gnmting  relator  a  writ  of  habeas 
corpus  to  release  him  from  custody  of  de- 
fendant to  which  he  had  been  committed  for 
alleged  violation  of  the  statute  forbidding 
the  publication  of  advertisements  of  lot- 
teries.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  8.  Gana  and  Saaauel 
H.  ChissealLeimery  with  Mr.  William 
TraTers  Jeromo,  for  appellant: 

The  scheme  advertised  constitutes  a  lot- 
tery. 


Note. — ^As  to  what  constitutes  a  lottery,  see 
also,  in  this  series.  People  v.  Blliott,  8  L.  R.  A. 
408,  and  note;  Yellowstone  Kit  r.  State,  7  L. 
R.  A.  699,  and  note;  Ballock  v.  State,  8  L.  B. 
A.  671 :  State  v.  Boneil,  10  L.  R.  A.  60 ;  State 
ew  rO.  Kellogg  v.  Kansas  Mercantile  Asso.  11 
L.  R.  A.  480;  Long  v.  State,  12  L.  R.  A.  80, 
and  note,  12  L.  R.  A.  425 ;  Thomhlll  v.  O'Rear. 
31  L.  R.  A.  792;  Lynch  v.  Rosenthal,  81  L. 
66  ij.  R.  a. 


R.  A.  886 ;  People  e»  rel.  Lawrence  v.  Fallon^ 
37  L.  R.  A.  227 ;  Meyer  v.  State,  61  L.  R.  A. 
496;  State  etf  reh  Sheets  v.  Interstate  Sav. 
Invest.  Co.  62  L.  R.  A.  580 ;  State  e»  rel.  Proat 
V.  Nebraska  Home  Co.  60  L.  R.  A.  448;  Bqal- 
table  Loan  &  Security  Co.  ▼.  Waring,  62  L. 
R.  A.  98 ;  and  Winston  v.  Beeson.  66  L.  R.  A. 
167. 
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HiUl  V.  Ruggles,  56  N.  Y  424;  fiftoie  v. 
Mumford,  73  Mo.  647,  39  Am.  Rep.  532; 
yegley  v.  Devlin,  12  Abb.  Pr.  N.  S.  210; 
A'a?  parf e  Blanchard,  9  Nev.  101 ;  Thomas  v. 
People,  59  111.  160;  Com.  eaf  reL  Peaslee  v. 
^Sheriff,  10  Phila.  203;  fiftote  v.  Lumsden, 
SO  N.  C.  572 ;  LyncA  v.  Rosenthal,  144  Ind. 
86.  31  L.  R.  A.  835,  56  Am.  St.  Rep.  168, 
42  N.  E.  1103;  HudeUon  v.  State,  94  Ind 
426,  48  Am.  Rep.  171;  State  v.  Boneil,  42 
La.  Ann.  1110,  10  L.  R.  A.  60,  21  Am.  St 
Rep.  413,  8  So.  298;  State  ew  reU  Kellogg  v, 
Kansas  Mercantile  Asso,  45  Kan.  351,  11  L. 
R.  A.  430,  23  Am.  St.  Rep.  727,  25  Pac.  984; 
^tate  V.  Shorts,  32  N.  J.  L.  398,  90  Am.  Dec 
-668;  United  States  v.  WMis,  58  Fed.  942. 

Mr.  Jolaa  W.  TngrtaaHf  for  respondent: 

The  scheme  advertised  does  not  oonstitute 
■a  lottery. 

A  lottery  is  a  scheme  by  which,  some  re- 
sult is  reached,  by  some  action  or  means 
taken,  and  in  which  result  man's  choice  or 
will  has  no  part;  nor  can  human  reason, 
foresight,  sagacity,  or  design  enable  him  to 
know  or  determine  such  result  until  the 
«ame  has  been  accomplished. 

People  V.  Elliott,  74  Mich.  264,  3  L.  R.  A. 
405,  16  Am.  St.  Rep.  640,  41N.W.W6;  19 
Ops.  Atty.  Gen.  681;  People  ew  rel,  Lawrence 
V.  Fallon,  152  N.  Y.  12,  37  L.  R.  A.  227,  57 
Am.  St.  Rep.  492,  46  N.  E.  296;  Reilly  v. 
ilray,  77  Hun,  406,  28  N.  Y.  Supp.  811; 
People  V.  Reilly,  50  Mich.  384,  45  Am-.  Rep. 
47,  15  N.  W.  520;  Irving  v,  BHtton,  8  Misc. 
^01,  28  N.  Y.  Supp.  529;  Re  Dwyer,  14 
Misc.  204,  36  N.  Y.  Supp.  884;  Caminada  v. 
liulton,  60  L.  J.  Mag.  Cas.  N.  S.  116;  Stod- 
-dart  V.  Sagar  [1895]  2  Q.  B.  474. 

The  true  test  is  simply  this :  If  the  de- 
termination is  due  to  mere  blind  chance, 
then  the  scheme  is  a  lottery.  If  an  op- 
portunity is  afforded  for  the  exercise  ol 
skill  or  judgment,  then  there  is  no  lottery, 
■even  if  there  be  uncertainty  in  predicting 
the  results 

Barclay  v.  Pearson  [1893J  2  Ch.  154; 
Ball  V.  McWilliam,  65  J.  P.  742;  Hall  v. 
Ooa>  [1899]  1  Q.  B.  198;  Reg.  v.  Dodds,  4 
Ont.  Rep.  390;  Reg.  v.  Jamieson,  7  Ont 
Rep.  149;  Dunham  v.  St.  Croix  Soap  Mfg. 
'Co.  34  N.  B.  245 ;  Dion  v.  St.  John  Baptists 
Soc.  82  Me.  319,  19  Atl.  825;  23  Ops.  Atty. 
<Jen.  207;  United  States  v.  Rosenhlum,  121 
Fed.  180;  Homer  v.  United  States,  147  U. 
B.  449,  37  L.  ed.  237,  13  Sup.  Ct  Rep.  409. 

The  question  is  not,  What  does  the  main- 
tenance of  morals  demand?  but.  What  does 
the  statute  mean,  and  do  the  facts  bring  the 
present  case  within  it? 

United   States   v.   Rosenhlum,    121    Fed. 
180:  People  v.  OiUson,  109  N.  Y.  389,  4  Am. 
St.  Rep.  465,  17  N.  £.  343. 
46  Li.  R.  A. 


Cnllea,  J.,  delivered  the  opinion  of  tk% 
court: 

The  relator,  the  publisher  of  a  trades 
newspaper  known  as  the  ''United  States 
Tobacco  Journal,"  was  arrested  on  a  war- 
rant issued  by  one  of  the  justices  of  the 
special  sessions  of  the  city  of  New  York, 
which  charged  him  with  a  violation  of  S  327 
of  the  Penal  Oode  in  having  advertised  a 
lottery  within  this  state.  The  complaint 
and  depositions  on  which  the  warrant  was 
issued  showed  that  the  relator  published  the 
following  advertisement: 

The  United  States  Tobacco  JoiumaL 

Save  Cigar  Bands. 

Another  Free  Distribution  oi 

$142,500.00 

Will  be  Made  in  December,  1903, 

Based  on  the  Mcmth  of  November,  1903, 

To  Smokers  of 

[Here  follow  the  names  of  thirty  brands  ol 

cigars.] 
How  many  cigars  (of  all  iM'ands,  no  mat- 
ter by  whom  manufactured)  will  the  United 
States  collect  taxes  on  during  the  month  of 
November,  1903? 

(Cigars  bearing  $3.00  tax  per  thousand). 
The  persons  who  estimate  nearest  to  the 
niunber  of  cigars  on  which  $3.00  tax  per 
thoueand  is  paid  during  the  month  of  No- 
vember, 1903,  as  shown  by  the  total  sales  of 
stamps  made  by  the  United  States  Interna) 
Revenue  Department  during  November, 
1903,  will  be  awarded  as  follows: 


To  the  (1)  person  estimating  the 
closest  

To  the  (2)  persons  whose  esti- 
mates are  next  closest  ($2,600 
each)    

To  the  (6)  persons  whose  esti- 
mates are  next  closest  ($1,000 
eacaj    

To  the  (10)  persons  whose  esti- 
mates are  next  closest  ($500.00 
each)    

To  the  (20)  persons  whose  esti- 
mates are  next  closest  ($260.00 
each)    

To  the  (25)  persons  whose  esti- 
mates are  next  ctoseet  ($100.00 
each)    

To  the  (60)  persons  whose  esti- 
mAtes  are  next  closest  ($50.00 
each)   

To  the  (100)  persons  whose  esti- 
mates are  next  closest  ($25.00 
each)    

To  the  (2,000)  persons  whose 
estimates  are  next  closest 
($10.00   each)    

To  the  (3,000)  persons  whose 
estimates  are  next  closest 
(5.00   each)    

To  the  30,000  persons  whose  esti- 
mates are  next  closest  we  will 
send  to  each  one  box  of  60 
"Cremo"   Cigars    (value  $2.50 

per  box )    

85,218 


$5,000  in  eaib 

5,000  *• 

5,000  •• 

5,000  •* 

5,000  •• 

2,600  •• 

2,600  • 

2,600  • 

20,000  « 

16,000  « 

76,000  - 


35,218  persons $142,500 

Every     100    Bands    from    Above-named 

Cigars  will  Entitle  You  to  Four  Estimates. 

(One  band  from  "Florodora"  Cigars  or 
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■one  band  from  "Florodora  Opera*"  counting 
as  two  bands  from  the  other  cigars  men- 
tioned; and  DO  less  than  100  baiidB  will  be 
Teeeived  at  anj  one  time  for  estimateB.) 

Information  which  may  be  of  value  in 
fnalcing  estimates:  The  number  of  cigars 
now  bearing  $3.00  Tax  per  thousand,  for 
whi<^  stampa  were  purcbased,  appears  be- 
low: 


IBOO. 


leoi. 


1902. 


00  G 


es 


Only  Cigar  Banda  are  Good  for  Eatimates. 
Send  Nothing  but  Cigar  Bands  under  thie 
Offer. 

In  case  of  a  tie  in  estimates,  the  amount 
■offered  will  be  divided  equally  among  those 
■entitled  t«  it.  Distribution  of  tJie  awHrds 
-will  be  made  as  soon  after  December  1st, 
1003,  as  the  figures  are  obtainable  from  the 
Inlemal  Revenue  Department  of  the  United 
^'tateB  for  November,  1903. 

Write  jouT  full  name  and  Poet  OfGee  ad- 
-dreas  plaiulj'  on  packages  containing  bands. 
TThe  postage  or  express  charges  on  your  pack- 
age must  be  fully  prepaid,  in  order  for  jour 
-estimate  to  participate. 

All  estimates  under  this  offer  must  be  ro- 
-ceived  on  or  before  October  31st,  1903,  by  the 
Florodora  Tag  Company,  Jersey  City,  N.  J. 

Send  each  estimate  on  a  separate  piece  of 
paper  with  yoiu"  name  and  address  plainly 
^vrittCD  on  each. 

You  do  not  lose  the  value  of  your  bands. 
Receipt  will  be  sent  you  for  your  bands,  and 
these  receipts  will  be  just  as  good  as  the 
bands  themselves  in  securing  Presents  illus- 
trated in  our  Catalogue. 

Handsomely  illustrated  SO-page  catalogue 
(page  T  in.  x  10  In.)  showing  11  Presents 
exactly  as  they  are,  and  with  beautiful  em- 
bossed cover  lithographed  in  10  colors  and 
gold,  will  be  mailed  to  any  address  upon 
receipt  of  10  cents,  or  ten  tags,  nr  20  cigar 

On  his  arrest  tbe  relator  sued  out  a  writ 
«f  habeas  corpus,  and  on  the  return  thereto 
was  discharged  on  the  ground  that  the 
scheme  advertised  by  him  was  not  a  lottery 
within  the  definition  of  the  Penal  Code,  and 
that,  hence,  no  crime  was  duirged  against 
him.  The  order  of  disdiarge  was  afGrmed 
by  the  appellate  division  by  a  divided  court, 
and  from  that  order  this  appeal  is  taken. 

Doubtless  the  purpose  of  the  Florodora 
Company  in  establishing  the  system  of  com- 
[>etition  for  prizes  detailed  in  the  adver- 
«eL.E.  A. 


tisenjent  was  to  increase  the  sale  of  its 
vai'iouB  brands  of  cigars.  For  that  purpose 
it  was  justified  in  using  any  innocent  or 
legal  means  to  attract  customers,  and  even 
the  legislature  could  not,  under  the  guise  of 
enacting  a  police  regulation,  interfere  with 
this  liberty.  /*eopii)  v.  Oillton,  109  N.  Y. 
389,  i  Am.  St  Rep.  466,  17  N.  E.  343.  But 
the  prohibition  and  r^^lation  of  gambling 
in  all  forms  and  lotteries  of  every  kind  are 
unquestionably  valid  exercises  of  legislative 
power,  and,  if  the  scheme  established  by  the 
advertiser  was,  in  effect,  a  lottery,  the  fact 
that  the  dominant  purpose  was  merely  to 
increase  the  advertiser's  business  does  not 
save  it  from  condemnation.  A  lottery  is. 
defined  by  the  Penal  Code  (1  323)  as  "a 
scheme  for  the  distributitm  of  property  by 
chance,  among  persons  who  have  pa^d  or 
agreed  to  pay  a  valuable  consideration  for 
the  trance,  whether  called  a  lottery,  raffle, 
or  gift  enterprise  or  by  some  other  name," 
By  i  327  advertising  a  lottery  is  mado  a 
misdemeanor.  That  the  scheme  provides  foi 
the  distribution  of  property  is  apparent  on 
its  face.  That  the  persons  among  whom  the 
distribution  is  to  be  made  pay  a  valuable 
ccnsideration  for  the  chance  when  they  pur- 
chase the  cigars  the  bands  on  which  entitia 
them  to  compete  for  the  prizes  is  settled  by 
authority.  Hull  v.  Ruggkm,  56  N.  Y.  424. 
Therefore  the  only  question  presented  by 
the  case  is  whether  the  distribution  is  made 
by  chance  or  not. 

It  is  not  necessary  to  enter  into  a  very 
elaborate  discussion  of  i^at  constitute 
chance.  Nearly  all  people  at  this  day  be- 
lieve (however  inconsistent  their  conduct  at 
times  may  be  with  such  belief)  that  the 
laws  of  nature  are  uniform,  and  that  all 
phenomena  or  occurrencea  are  the  neoBsaar^ 
effect  of  antecedent  eausea  operating  accord- 
ing te  fixed  laws.  "It  is  sMctly  and  phil- 
osophically true  in  nature  and  reason  thai 
there  is  no  such  thing  a>  chance  or  accident; 
It  being  evident  that  thcM  words  do  not 
signify  anything  really  existing,  anything 
that  is  truly  an  agent  or  cause  of  any 
event;  but  they  signify  merely  men's  igno- 
rsnce  of  the  real  and  immeidiftte  eaose." 
But,  though  nothing  occurs  in  the  world  as 
a  result  of  chance,  the  occurrence  may  be  a 
matter  of  chance  to  the  observer  from  hiit 
ignorance  of  antecedent  eausea  or  of  the 
laws  of  their  operation.  Tf  one  is  told  to 
draw  frran  a  box  of  which  he  is  informed 
simply  that  it  contains  blade  balls  and 
white  balls,  it  is  te  him  a  matter  of  equal 
chance  whether  he  draws  a  black  one  or  a 
white  one,  and  this  thou(^  in  fact  the  box 
oonteins  ninety-nine  of  cme  kind  and  one  of 
the  other.  Nor  would  the  chances  to  him 
be  at  all  changed  if  he  were  told  that  there 
were  ninety-nine  of  one  kind  and  one  of  the 
other,  unleaa  he  was  taH  of  which  color  the 
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ninety-nine  were.  Therefore  that  may  be  a 
matter  of  chance  to  one  man  which  is  not  a 
matter  of  chance  to  another,  and  with  dif- 
ferent men  the  chances  of  the  occurrence  of 
any  event  may  differ  greatly.  It  may  be 
said  that  an  event  presents  the  element  of 
chance  so  far  as  after  the  exercise  of  re- 
search, investigation,  skill,  and  judgment 
we  are  unable  to  foresee  its  occurrence  or 
non-occurrence,  or  the  forms  and  conditions 
of  its  occurrence. 

The  learned  judge  who  wrote  for  the  ma- 
jority of  the  appellate  division  said  of  the 
contest  or  competition  presented  in  this 
case:  "It  is  manifestly  impossible  for  any- 
one to  ascertain  or  know  in  advance  the 
number  of  cigars  in  a  given  month  upon 
which  the  government  will  attach  revenue 
stamps  of  the  denomdnation  of  $3  per 
thousand.  The  period  for  presenting  esti- 
mates closed  on  the  last  day  of  the  month 
preceding  that  for  which  they  were  to  be 
made,  and  obviously  there  are  many  other 
elements  of  chance  that  render  it  difficult 
for  anyone  to  make  any  estimate  that  will 
approximate  accuracy."  [93  App.  Div.  292, 
87  N.  7.  Supp.  776.]  The  correctness  of 
this  statement  cannot  well  be  questioned. 
He  thought,  however,  that  knowledge  of  the 
eondition  of  the  tobacco  trade,  the  importa- 
tion of  cigars,  and  similar  matters  not 
stated  in  the  advertisement  would  enable 
those  possessing  the  information  to  esti- 
mate more  accurately  than  others  ignorant 
of  these  conditions.  From  this  the  learned 
judge  eonduded  that  the  distribution  would 
not  depend  exclusively  on  chance,  but,  to 
»ome  extent  at  least,  be  affected  by  the  exer- 
cise of  judgment,  and  that,  therefore,  the 
scheme  did  not  constitute  a  lottery.  ''Pure 
chance"  is  defined  by  Black  in  his  Law  Dic- 
tionary to  be  "the  entire  absence  of  all 
means  of  calculating  results,"  and  if,  to 
constitute  a  lottery,  it  is  necessary  that  the 
distribution  should  be  purely  by  chance, 
without  any  other  element  affecting  the  re- 
sult, as  has  been  held  in  a  number  of  joris- 
dietioos  {Oaminada  v.  Hulton  [1891]  60  L. 
J.  Mag.  Gas.  N.  S.  116;  Hall  v.  Cow  [1809] 
1  Q.  B.  198;  Reg,  v.  Dodds,  4  Ont.  Rep.  390; 
Beg.  V.  Jamieson,  7  Ont.  Rep.  149;  United 
States  V.  Rosenhlum,  121  Fed.  180; 
People  V.  Elliott,  74  Mich.  264,  3  L.  R. 
A.  406,  16  Am.  St.  Rep.  640,  41  N.  W.  916; 
19  Ops.  Atty.  Gen.  p.  681),  then  it  may  be 
conceded  that  the  scheme  before  us  is  not  a 
lottery.  Our  statute,  however,  does  not  pro- 
vide that  the  distribution  must  be  by  pure 
chance,  or  by  chance  exclusively,  but  by 
chance.  The  construction  of  this  term  has 
been  presented  in  several  states  in  which 
the  statutes  imposed  penalties  for  betting 
on  games  of  chance  not  inflicted  on  other 
modes  of  gaming.  The  earliest  case  on  this 
66  L.  R.  A. 


subject  is  that  of  State  v.  Gupton,  30  N.  C» 
(8  Ired.  L.)  271,  where  the  distinction  be- 
tween games  of  chance  and  those  of  skill 
was  fully  discussed.  It  was  there  said: 
"We  believe  that  in  the  popular  mind  the* 
universal  acceptation  of  a  'game  of  chance' 
is  such  a  game  as  is  determined  entirely  or 
in  part  by  lot  or  mere  luck,  and  in  which 
judgment,  practice,  skill,  or  adroitness  have 
honestly  no  office  at  all,  or  are  thwarted  by 
chance.  As  intelligible  examples,  the  games- 
with  dice  which  are  determined  by  throwing 
only,  and  those  in  which  the  throw  of  the 
dice  regulates  the  play,  or  the  hand  at 
cards  depends  upon  a  dealing  with  the  face 
down,  exhibit  the  two  classes  of  games  of 
chance."  On  the  other  hand,  games  of  chess, 
checkers,  billiards,  and  bowling  were  held 
to  be  games  of  skill.  This  distinction  ha» 
obtained  in  all  those  jurisdictions  where  the 
definition  of  the  term  "game  of  chance"  haa 
been  material  under  their  statutory  law. 
Wortham  v.  State,  50  Miss.  179;  Eubanka  v. 
State,  5  Mo.  460;  Earless  v.  United  States,^ 
Morris  (Iowa)  160;  Glasoook  v.  State,  10 
Mo.  508.  Throwing  dice  is  purely  a  game 
of  chance,  and  chess  is  purely  a  game  of 
skill.  But  games  of  cards  do  not  cease  to  be 
gomes  of  chance  because  they  call  for  the 
exercise  of  skill  by  the  players,  nor  do 
games  of  billiards  cease  to  be  games  of  skill 
because  at  times,  especially  in  the  case  of 
tyros,  their  result  is  determined  by  some 
unforeseen  accident,  usually  called  "ludc.'" 
The  test  of  the  character  of  the  game  is  not 
whether  it  contains  an  element  of  dbanoe  or 
an  element  of  skill,  but.  Which  is  the 
dominating  element  tiiat  determines  the  re- 
sult of  the  game?  This  is  in  harmony  witb 
the  views  expressed  in  our  own  decisions^ 
though  the  exact  question  has  not  been  be- 
for  us.  In  People  ew  rel.  Lawrence  ▼. 
Fallon,  152  N.  Y.  12,  37  L.  R.  A.  227,  67 
Am.  St.  Rep.  492,  46  K.  E.  296,  it  was  held 
that  the  award  of  a  prize  or  stakes  for  the 
successful  competitors  in  a  horse  race  was. 
not  a  lottery.  Judge  Martin  there  said: 
"There  is  certainly  a  great  difference  be- 
tween a  contest  as  to  the  speed  of  animal» 
for  prizes  or  premiums  contributed  by 
others  and  a  mere  lottery,  where  the  con- 
trolling, and  practically  the  only,  element 
is  that  of  mere  chance  alone.  A  race  or 
other  contest  is  by  no  means  a  lottery  sim- 
ply because  its  result  is  uncertain,  or  be< 
cause  it  may  be  affected  by  things  unfore- 
seen and  accidental."  Equally  we  think 
that  a  lottery  does  not  cease  to  be  such  and* 
become  a  mere  contest  because  its  result 
may  be  affected  to  some  slight  extent  by  the 
exercise  of  judgment. 

As  already  said,  the  cases  cited  by  the 
learned  judge  at  the  appellate  division  sup- 
port his  conclusion.     In  the  last  English 
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<:aae  {HaU  v.  Cox  [1899]  1  Q.  6.  198)  a 
prize  to  the  subscriber  to  a  newspaper  who 
«hould  approximate  most  closely  the  num- 
ber of  deaths  in  London  during  a  specified 
-week  was  held  not  to  be  a  lottery.  In  Reg, 
V.  Dodds,  4  Ont.  Rep.  390,  it  was  held  that 
the  award  of  a  prize  to  the  person  who 
«hould  most  closely  estimate  the  number  of 
beans  in  a  glass  jar  was  dependent  on  the 
-exercise  of  skill  or  judgments  and  not  cm 
•chance.  These  decisions  proceeded,  on  the 
ground  that,  to  constitute  a  lottery,  the  dis- 
tribution must  be  exclusively  by  chance. 
On  the  other  hand,  in  HudeUon  t.  Siatet  04 
Ind.  426,  48  Am.  Hep.  17 1^  a  precisely  simi- 
lar scheme — the  award  oi  a  prize  to  the 
person  who  should  estimate  most  doeely  the 
number  of  beans  in  a  glass  globe— was  held 
to  be  a  lottery.  The  court  there  said :  ''An 
expert  mathematician  might  more  nearly 
f)x  the  size  of  the  globe  than  an  entirely 
uneducated  person.  And  so  he,  and  personn 
of  better  judgment,  might  more  nearly  fix 
the  number  of  beans  in  the  globe  than  per- 
sons of  less  judgment;  yet  the  exact  num- 
ber would  be  a  mere  matter  of  guessing. 
That  anyone  should  guess  the  correct  num- 
ber would  be  a  matter  of  the  merest  chance, 
because  there  are  no  means  of  attaining  to 
a  certainty."  So  far  as  the  cases  in  the 
Federal  courts  are  concerned,  it  is  not  neces- 
eary  to  refer  to  them,  as  they  have  been,  in 
effect,  overthrown  by  the  recent  decision  of 
the  Supreme  Court  of  the  United  States  in 
Puhlio  Clearing  House  v.  Coyne,  194  U.  S. 
407,  48  L.  ed.  1092,  24  Sup.  Ct.  Rep.  780. 
That  was  an  action  to  restrain  the  postmas- 
ter of  the  city  of  Chicago  from  interfering 
with  the  plaintiff's  mail.  The  plan  for  the 
payment  of  money  by  the  subscribers  and  its 
distribution  at  a  subsequent  period  among 
those  who  kept  up  their  membership  is  so 
elaborate  and  complicated  as  not  to  permit 
the  presentation  of  even  its  general  outlines. 
For  information  as  to  its  character  refer- 
ence must  be  had  to  the  case  as  it  appears 
in  the  Reports.  AU  that  can  be  said  of  it 
here  is  that  every  member  who  continued 
to  be  such  at  the  period  of  distribution  was 
entitled  to  a  return  of  his  payments,  with 
certain  accretions,  depending  upon  the 
number  of  persons  he  had  induced  to  join 
and  the  number  who  had  dropped  out  prior 
to  the  time  of  the  distribution.  The  Post- 
master General  impounded  the  plaintiff's 
mail  on  the  theory  that  it  was  engaged  in  a 
scheme  for  obtaining  money  under  false  pre- 
tenses. His  action  was  upheld  by  the  Su- 
preme Court,  but  the  majority  placed  their 
decision  on  the  ground  that  the  scheme  was 
a  lottery.  The  court,  through  Mr.  Justice 
Brown,  said:  "It  is  true,  as  urged  by  the 
counsel  for  complainant,  that  in  investing 
money  in  any  enterprise  the  investor  takes 
66  L.  R.  A. 


the  chance  of  small  profits,  or  even  of  fail- 
ure, as  well  as  the  hope  of  large  profits; 
but  such  enterprises  contemplate  the  per- 
sonal exertions  of  the  investor  or  of  his 
partners,  agents,  or  employees,  while  in  the 
prese-nt  case  his  profits  depend  principally 
upon  the  exertions  of  others,  over  whom  he 
has  no  control,  and  with  whom  he  has  no 
connection.  It  is  in  this  sense  the  amount 
realized  is  determinable  by  chance." 

If  we  examine  the  plan  of  distribution  ad- 
vertised, the  number  and  character  of  the 
persons  who  were  invited  to  compete  for 
the  distribution,  as  well  as  the  event  by 
which  the  distribution  was  to  be  determined, 
we  think  it  perfectly  dear  that  the  dominat- 
ing and  controlling  factor  in  the  award  of 
the  prizes  is  chance.  We  well  know  that  in 
many  lines  of  trade  and  biiBiaess  there  are 
experts  who  are  able,  by  the  possession  of 
information  and  the  exercise  of  judgment,  to 
forecast  within  limits  the  output  of  the 
products  of  the  trade.  Success  in  business 
may  depend  in  no  small  degree  on  the  ac- 
curacy of  such  forecast.  So,  also,  there  are 
expert  statisticians,  both  in  government  em- 
pl(^  and  in  that  of  private  ccnnmercial 
houses,  who  are  known  for  their  ability  to 
predict  the  probable  yield  of  the  crops  that 
will  be  harvested  during  the  current  year. 
If  the  contest  for  a  prize  was  to  be  had 
among  experts,  the  award  of  the  prize,  de- 
spite the  many  elements  affecting  the  result, 
which  no  one  oould  foresee,  might  possibly 
be  held  dependent  on  judgment,  and  not  on 
chance.  But  the  competition  before  us  is 
not  at  all  of  that  character.  The  scheme 
contemplates  over  35,000  competitors.  From 
the  table  given  in  the  advertisement  it  ap- 
pears that  the  quality  of  cigars  stamped 
varies  from  month  to  month  in  the  same 
year  as  greatly  as  40,000,000,  and  between  a 
month  of  one  year  and  the  corresponding 
month  of  the  next  year  as  greatly  as  90,- 
000,000;  and  that  the  number  stamped  in 
the  month  immediately  previous  to  that  for 
which  an  estimate  is  called  was  562,000,000. 
It  would  seem  perfectly  dear  that,  if  sev- 
eral experts  should  agree  in  estimating  the 
output  within  5,000,000^  or  1  per  cent  of  the 
number  actually  stamped,  it  would  show  a 
remarkable  accuracy  in  their  methods  of 
calculation.  -  Yet  with  35,000  competitors 
the  probabilities  are  overwhelming  that  the 
first  prize  will  be  won  by  a  very  much  doser 
approximation.  If  the  difference  between 
the  estimate  which  won  the  first  prize  and 
that  which  secured  the  second  prize  should 
be  only  10,000,  or  even  only  100,000,  would 
anyone  deny  that  the  result  occurred 
through  'pure  chance,'  as  defined,  and  that 
it  did  not  proceed  from  the  possessi<m  of 
superior  information  or  the  exercise  of 
greater  judgment  or  skill?     While  the  ad- 
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vertisement  probably  does  not  give  informa- 
tion of  every  factor  which  may  influence  the 
result  that  competitors  are  asked  to  fore- 
cast, it  does  give  the  principal  data  requisite 
for  making  an  estimate.  It  was  not  de- 
sired to  obtain  estimates  from  those  quali- 
fied for  the  work  by  experience  and  judg- 
ment, and  thus  make  it  a  ocmtest  of  skill 
or  knowledge;  on  the  ccHitrary,  it  was 
sought  to  eliminate  as  far  as  practicable  the 
elements  of  knowledge  and  judgment,  and, 
by  giving  the  general  statistics  of  the  sub- 
ject, make  the  contest  as  fair  a  gamble  for 
the  advertiser's  customers  as  possible.  We 
think  the  distribution  in  this  case  is  eon- 
trolled  by  chance  within  the  meaning  of  the 
statute,  and  that^  therefore,  it  is  illegal. 
The  scheme  certainly  falls  far  within  the 
requisites  of  a  lottery  as  defined  by  the  Su- 
preme Ck>urt  of  the  United  States  in  the 
Puhlio  Clearing  House  Case  under  a  statute 
very  similar  to  our  own. 

The  orders  of  the  Special  Term  and  Ap- 
pellate Division  should  he  reversed,  and  the 
relator  remanded  to  castody. 

Parker,  Ch.  J.,  and  O'Srion,  Bartlett, 
BCartiii,  Vanity  and  Werner,  JJ.,  concur. 


NATIONAL    BROADWAY    BANK    et   aZ., 

Appts., 

V, 

Oscar  H.  SAMPSON  et  a2.,  Respts,, 

and 
CENTRAL  NATIONAL  BANK  OF  NEW 

YORK,  Appt. 


i 


N.  Y. 
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1.  Seinrfce  of  a  warrant  of  attachment 
npon  a  resident  member  of  a  nonresi- 
dent partnership,  to  reach  a  sum  due  by 
the  partnership  to  a  nonresident  corporation, 
does  not  create  a  lien  upon  the  liability  of 
the  nonresident  partners  to  pay  the  debt,  so 
as  to  form  the  basis  of  a  suit  against  them 
when  they  can  be  served  with  process  within 
the  state. 

2.  The  liability  of  a  nonresident  debtor 
to  a  nonresident  eorporation  Is  not 
snbject  to  attachment  within  the  state 
when  the  debtor  is  temporarily  within  its  Ju< 
rlsdlctlon,  since  the  situs  of  the  debt  is  at 


the  place  of  residence  either  of  the  debtor  or 
of  the  creditor. 

(August  5,  1904.) 

APPEAL  by  plaintififs  and  the  defendant 
hank  from  an  order  of  the  Appellate- 
Division  of  the  Supreme  Court,  First  De- 
partment, granting  a  new  trial  upon  excep- 
tions heard  before  it  in  the  first  instance 
to  rulings  of  a  Special  Term  for  New  York 
County,  which  resulted  in  a  judgment  ia 
defendant's  favor.    Affirmed. 

Statement  by  Martin,  J.: 

The  action  was  brou^t  by  the  sheriff  of 
the  city  and  county  of  New  York  and  the- 
National  Broadway  Bank,  an  alleged  attach- 
ment creditor,  under  §  677  of  the  Code  of 
Civil  Procedure,  to  recover  an  indebtedness 
of  the  firm  of  O.  H.  Sampson  &  Company  to 
the  Bennett  Manufacturing  Corporation^  It 
was  claimed  that  the  debt  was  attached  on 
April  20,  1897.  The  defendant  the  Central 
National  Bank  also  claimed  to  have  levied 
an  attachment  upon  the  same  indebtedness^ 
but,  having  refused  to  join  as  plaintiff  with 
the  National  Broadway  Bank,  it  was  made 
a  defendant  upon  the  allegation  that  it  had 
levied  an  attachment  upon  the  same  indebt- 
edness. Of  the  defendants  composing  the 
firm  of  O.  H.  Sampson  &  Company,  only 
Eugene  H.  Sampson  and  Charles  H.  Samp- 
son were  served  or  appeared  and  answered. 
The  defendants  Sampson  answered  the  com- 
plaint, and,  among  other  things,  denied  that 
the  indebtedness  claimed  to  have  been  at- 
tached had  any  situs  in  the  state  of  New 
York,  was  subject  to  attachment  therein,  or 
had  been  levied  upon  in  favor  of  either  of 
the  banks.  The  Central  National  Bank  also 
answered,  alleging  that  it  had  levied  an  at- 
tachment upon  said  indebtedness  on  April 
19,  1897,  and  demanded  affirmative  judg- 
ment in  its  favor  against  its  codefendants. 
Eugene  H.  Sampson  died  before  the  trials 
and  the  action  was  not  revived  against  his 
representatives,  so  that  the  action  came  to 
trial  as  an  action  against  the  defendant 
Charles  E.  Sampson  alone,  and  resulted  in  a 
verdict  directed  by  the  court  against  him 
and  in  favor  of  the  sheriff  for  the  benefit  of 
the  National  Broadway  Bank  for  the  sum 
of  $4,160.70,  and  for  the  benefit  of  the  Cen- 


NoTB. — As  to  situs  of  debt  for  purpose  of 
garnishment  or  attachment,  see  also,  in  this 
series,  Missouri  P.  R.  Co.  v.  Sharltt,  8  L.  R. 
A.  385 ;  Illinois  C.  R.  Co.  v.  Smiith,  19  U  R.  A. 
577,  and  note;  Douglass  v.  Phenix  Ins.  Co.  20 
L.  R.  A.  118 ;  Bragg  v.  Gaynor,  21  L.  R.  A.  161 ; 
Neufelder  v.  German  American  Ins.  Co.  22  L. 
R.  A.  287;  Singer  Mfg.  Co.  v.  Fleming,  23  L. 
R.  A.  210 ;  Wyeth  Hardware  &  Mfg.  Co.  v. 
H.  P.  Lang  &  Co.  27  L.  It.  A.  651 :  Relmers  v. 
Seatco  Mfg.  Co.  30  L.  R.  A.  364;  Ward  v. 
Boyce,  36  L.  R.  A.  549 ;  Lancashire  Ins.  Co.  v. 
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Corbetts,  36  L.  R.  A.  640 ;  Virginia  F.  &  M.  Ins. 
Co.  V.  New  York  Carousal  Mfg.  Cow  40  L.  R.  A. 
237 ;  Louisville  &  N.  R.  Co.  v.  Nash,  41  L.  R.  A. 
331 ;  Swedish  American  Nat.  Bank  v.  Bleecker,. 
42  L.  R.  A.  283;  Stewart  v.  Northern  Assur. 
Co.  44  L.  R.  A.  101 ;  National  Bank  v.  Furtick,. 
44  L.  R.  A.  115 ;  Balk  v.  Harris,  45  L.  R.  A. 
257 ;  Stranse  Bros.  v.  JEtna  Ins.  Co.  48  L.  R. 
A.  452 ;  Bullard  v.  Chaffee,  51  L.  R.  A.  715  ; 
Tootle  V.  Coleman,  57  L.  tt.  A.  120 ;  and  Penn- 
sylvania R.  Co.  V.  Rogers,  62  L.  R.  A.  178. 


1904. 


National  Broadway  Bank  v.  Sampson. 


607 


tral  National  Bank  in  the  sum  of  $5,745.38. 
The  defendant  Charles  £.  Sampson  excepted 
to  the  direction  of  a  verdict  which  was 
heard  in  the  first  instance  by  the  appellate 
division,  where  the  exception  was  sustained, 
and  a  new  trial  ordered.  The  plaintiff  and 
the  defendant  banks  then  appealed  to  this 
court,  ^viug  a  stipulation  for  judgment  ab- 
solute in  case  the  order  be  affirmed. 

The  Bennett  Manufacturing  Corporation, 
the  defendant  in  the  attachment  suits 
brought  by  the  banks,  was  a  corporation  or- 
ganized under  the  laws  of  Massachusetts, 
and  prior  to  April  15,  1897,  was  engaged  in 
the  manufacture  of  yarn  at  its  mills  in  New 
Bedford  in  that  state.  The  firm  of  O.  H. 
Sampson  ft  Company  was  a  limited  partner- 
ship, organized  under  the  laws  of  Massachu- 
setts, and  consisted  of  four  general  part- 
ners,— Oscar  U.  Sampson  and  Charles  E. 
Sampson,  who  resided  in  Boston;  Joseph 
Sargent,  who  resided  in  Worcester;  Eugene 
H.  Sampson,  who  resided  in  the  city  of  New 
York;  and  of  William  A.  Slater,  the  special 
partner,  who  resided  in  Norwich,  Connecti- 
cut. The  firm  was  organized  October  31, 
1891,  for  a  term  expiring  December  31,  1893. 
It  was  twice  renewed,  and  finally  expired  by 
limitation  on  April  15,  1897.  The  firm's 
principal  place  of  business  was  in  Boston. 
Prior  to  its  dissolution  it  had,  however, 
maintained  a  branch  office  in  New  York, 
where  it  had  seven  or  eight  salesmen,  six  or 
seven  entry  clerks,  a  stenographer,  and  one 
or  two  office  boys,  but  no  bookkeeper  other 
than  the  entry  clerks,  and  no  boc^s  were 
kept  in  New  York  except  the  order  books. 
These  salesmen  procured  orders,  which  were 
recorded  in  the  entry  books  in  New  York, 
and  reported  to  the  Boston  office.  On  April 
15,  1897,  the  firm  went  into  liquidation,  and 
the  New  York  office  was  given  up  at  that 
time.  Eugene  H.  Sampson,  the  only  mem- 
ber of  the  firm  residing  in  New  York,  then 
went  into  business  with  another  firm,  and 
on  and  after  the  date  of  dissolution,  which 
was  several  days  before  the  attachments  in 
question,  the  firm  had  neither  an  office  nor 
any  property  in  the  state.  The  firm  had 
previously  been  the  general  selling  agent  of 
the  Bennett  Manufacturing  Corporation  as 
well  as  of  the  products  of  other  mills.  The 
sales  were  guaranteed  by  the  firm,  and  re- 
mittances upon  account  were  made  from 
time  to  time,  as  might  be  requested  by  the 
corporation,  without  reference  to  the  dates 
when  the  accounts  became  due  or  to  the  time 
when  collections  were  mode  by  the  firm, 
'nie  dealings  between  the  firm-  and  the  cor- 
poration were  had  in  Massachusetts.  There 
the  firm  kept  its  books  of  account  and  rec- 
ords of  its  transactions,  including  those  of 
the  Bennett  Manufacturing  Corporation. 
The  Bennett  corporation  consigned  its  goods 
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to  the  firm  at  Boston  exclusively,  and  pay- 
ments for  the  goods  sold  by  the  firm  for  the- 
account  of  the  company  were  made  to  the 
firm  in  Boston.  Statements  of  account  were 
rendered  by  the  firm  at  the  same  place. 
Goods  were  shipped  generally  from  the- 
mills  at  New  Bedford  directly  to  the  pur- 
chaser. They  were  billed  by  Sampson  & 
Company  from  the  Boston  ofiice,  and  remit- 
tances to  the  Bennett  corporation  were 
made  from  that  office.  On  April  15,  1897, 
the  superior  court  of  Massachusetts,  on  a 
bill  filed  by  the  stockholders  alleging  the  in- 
solvency of  the  Bennett  corporation,  entered 
a  decree  appointing  receivers  of  the  proper- 
ty of  that  company,  and  enjoined  it,  its- 
servants  and  agents,  from  making  any  sale, 
transfer,  encumbrance,  or  disposal  of  any  of 
the  estate,  dioses  in  action,  property  or  ef- 
fects, real  or  personal,  of  said  corporation, 
whether  consisting  of  real  estate  or  choses 
in  action  or  any  other  personal  property,  or 
from  making  any  disposal  of  any  books  of 
account,  papers,  documents,  vouchers,  or 
evidences  of  title  of  said  corporation.  A 
copy  of  this  decree  and  injunction  was 
served  upon  O.  H.  Sampson  &  Company  at 
Boston,  April  17,  1897.  On  the  19th  of  the 
same  month  the  Central  National  Bank 
brought  suit  in  New  York  against  the  Ben- 
nett Manufacturing  Corporation  for  $10,000, 
and  obtained  a  warrant  of  attachment.  On. 
the  same  day  a  deputy  sheriff  delivered  cop- 
ies of  the  warrant  to  the  defendants  Charles 
E.  Sampson  and  Eugene  H.  Sampson,  with  a 
general  notice.  On  the  next  day  the  plain- 
tiff bank  obtained  an  attachment  against 
the  Bennett  Manufacturing  Corporation, 
and  on  tJiat  day  a  deputy  sheriff  served  up- 
on Eugene  H.  Sampson  two  copies  of  the- 
warrant,  which  also  contained  a  general  no- 
tice as  to  the  property  attached;  but  no> 
copy  of  the  warrant  was  served  upon  the  de- 
fendant Charles  E.  Sampson.  O.  H.  Samp- 
son &  Company  thereupon  gave  to  the  sher- 
iff certificates  in  each  case,  certifying  as  to- 
certain  tangible  property  belonging  to  the 
Bennett  corporation  within  this  state;  and 
also  further  certified  their  indebtedness  to 
the  Bennett  company,  set  forth  the  appoint- 
ment of  receivers  of  that  corporation  in 
Boston  on  the  15th,  the  service  of  the  in- 
junction order  upon  them  April  17th,  that 
such  moneys  as  they  had  received  upon  sales 
made  for  the  Bennett  corporation  had  been 
received  at  Boston,  and  that  they  did  not 
admit  that  the  same  were  within  the  state, 
or  that  a  levy  had  been  made  thereon  under 
the  attachment.  The  entire  indebtedness  of 
O.  H.  Sampson  &  Company  to  the  Bennett 
corporation  was  subsequently  liquidated  by 
payments  thereof  to  the  Massachusetts  re- 
ceivers. There  was  no  individual  indebted- 
ness on  the  part  of  either  Eugene  H.  Samp- 
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son  or  Charles  E.  Sampson  to  the  Bennett 
corporation  as  distinguished  from  the  debt 
of  the  firm.  The  Bennett  corporation  was 
not  served  personally  in  either  of  the  attach- 
ment suits,  but  was  served  by  publication, 
<and  did  not  appear. 

Mr.  Edward  Bmee  Hill,  with  Measrs, 
SulliTan  A  Oromwell,  for  appellants  Na- 
tional Broadway  Bank  ei  al.: 

Levy  upon  the  debt  due  the  Bennett  Man- 
ufacturing Company  from  O.  H.  Sampson  & 
Company  by  service  upon  the  resident  part- 
ner of  that  firm  was  valid.  The  debt  of  O. 
H.  Sampson  &  Company  to  the  Bennett 
Manufacturing  Company  had  its  situs,  for 
purposes  of  attachment,  at  the  domicil  of 
the  debtors. 

Code  Civ.  Proc.  $  649,  subdiv.  3;  PUmp- 
ion  v.  Bigeloto,  93  N.  Y.  592;  Douglaas  v. 
Phenix  Ins.  Co.  138  N.  Y.  209,  20  L.  R.  A. 
118,  34  Am.  St.  Rep.  448,  33  N.  £.  938. 

In  an  action  to  enforce  a  joint  liability, 
or  upon  an  attachment  against  the  joint 
property,  of  several  defendants,  service  up- 
on one  alone,  though  the  others  are  never 
served,  justifies  a  judgment  against  them 
jointly,  or  the  seizure,  upon  attachment,  of 
the  joint  property. 

Terkes  v.  McFadden,  141  N.  Y.    136,   36 

N.  E.  7. 

Had  the  Bennett  Manufacturing  Company 
desired  to  sue  O.  H.  Sampson  &  Company  in 
New  York  for  this  very  .debt,  it  might  have 
done  so  by  serving  summooa  upmi-  the  resi- 
dent partner  only. 

Yerkea  v.  McFadden,  141  N.  Y.  136,  36 
N.  E.  7;  Parker  v.  Danforth,  16  Mass.  299; 
A  tkina  v.  Preaootl,  10  N.  H.  120. 

That  the  partnership  of  O.  H.  Sampson  ft 
Company  was  in  liquidation  at  the  time  of 
the  levy  is  quite  immaterial.  The  liquida- 
tion or  dissolution  of  the  firm  in  no  way  af- 
fected the  firm's  indebtedness,  or  the  part- 
ners' relations  to  the  firm's  property. 

Menagh  v.  Whitwell,  62  N.  Y.  146,  11  Am. 
Rep.  683. 

No  defense  based  upon  any  alleged  ap- 
pointment of  receivers  for  the  Bennett  Man- 
ufacturing Company  in  Massachusetts  is 
•available  to  defendants,  or  valid.  Such  an 
appointment  does  not  interfere  with,  or  af- 
fect, the  rights  or  proceedings  of  creditors 
here  against  property  which  may  be  reached 
here. 

Willitts  V.  Waite,  25  N.  Y.  577 ;  Hibemia 
Nat.  Bank  v.  Lacomhe,  84  N.  Y.  367,  38  Am. 
Rep.  518;  Taylor  v.  Columbian  Ins.  Co.  14 
Allen,  353. 

Mr.  George  A.  Strong,  for  appellant 
Central  National  Bank: 

We  could  and  did  attach  the  individual 
indebtedness,  if  any  existed,  of  Charles  E. 
Sampson  to  the  Bennett  company. 
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Any  nonresident  can  be  sued  here,  if  the 
summons  can  be  served  on  him.  Assuming 
that  Charles  £.  Sampson  is  individually  in- 
debted to  the  Bennett  company,  the  latter 
could  at  any  time  have  sued  him,  if  found 
here.  In  the  case  at  bar  he  has  been  sued 
here,  and  has  not  pretended  to  challenge  the 
jurisdiction,  because  of  his  nonresidence. 
If  so,  why  cannot  his  individual  indebted- 
ness be  attached  by  any  creditor  of  the  Beo- 
nett  company,  who  also  finds  him  here! 

Even  a  corporation  is  subject  to  foreign 
attachment  in  a  state  in  which  it  merely 
does  business. 

India  Rubber  Co.  v.  Kate,  65  App.  Div. 
349,  72  N.  Y.  Supp.  658;  yational  Bank  of 
Commerce  v.  Huntington,  129  Mass.  444; 
Ban-  v.  King,  96  Pa.  485;  Hannibal  ds  St.  J. 
R.  Co.  V.  Crane,  102  III.  249,  40  Am.  Rep. 
581;  McAllister  v.  Pennsylvania  Ins.  Co.  28 
Mo.  214. 

Messrs.  Charles  E.  Hngliee  and  Ar» 
thur  O.  Roiuids,  with  Messrs.  Carter* 
Hngliee,  A  DwiKht,  for  respondents: 

The  indebtedness  did  not  have  its  situs 
within  the  sate  of  ^ew  York,  and  service  of 
copies  of  the  warrants  of  attachment  upon 
Eugene  H.  Sampson  did  not  constitute  a 
levy  upon  the  indebtedness  as  against  the 
nonresident  partners. 

Attachment  proceedings  are  in  rem,  and 
no  lien  can  be  acquired  by  serving  papers 
under  the  Code  provisions,  unless  the  res — 
that  is,  the  debt — ^has  its  situs  within  the 
jiurisdicticm. 

Douglass  v.  Pheniw  Ins.  Co.  138  N.  Y.  209, 
20  L.  R.  A.  118,  34  Am.  St.  Rep.  448,  33  N. 
E.  938;  Ward  v.  Boyce,  152  N.  Y.  191,  36  L. 
R.  A.  549,  46  N.  E.  180. 

The  law  of  the  state  of  the  debtor's  domi- 
cil may  provide  for  the  attachment  of  a  debt 
Avithin  that  state  as  its  situs. 

Williams  v.  Ingersoll,  89  N.  Y.  508 ;  Doug- 
lass V.  Pheniw  Ins.  Co.  138  N.  Y.  209,  20  L. 
R.  A.  118,  34  Am.  St.  Rep.  448,  33  N.  E. 
938;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct. 
Rep.  797. 

Here  the  debtor  is  a  firm,  and,  if  a  firm 
can  have  a  domicil,  this  firm's  domicil  was 
in  Massachusetts. 

Ward  v.  Boyce,  152  N.  Y.  191,  36  L.  R,  A. 
549,  46  N.  E.  180. 

The  control  sufficient  to  warrant  a  find- 
ing of  situs  must  be  based  upon  the  fact 
that  the  debtor  is  within  the  control  of  the 
state  as  its  subject,  and  hence  amenable  to 
its  laws;  so  that  the  state  may  enforce  the 
debt,  and  provide,  not  merely  for  a  judg- 
ment in  rem,  but  for  a  judgment  in  per- 
sonam, upon  substituted  service. 

Conttnefitdl  Nat.  Bank  v.  Thurber,  74 
Hun,  632,  26  N.  Y.  Supp.  956. 

That  a   court  has   acquired   jurisdiction 
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over  one  codebtor  does  not  give  it  jurisdic- 
tion of  the  other. 

lyArcy  V.  Ketchum,  11  How.  165«  13  L. 
<ed.  648;  Hall  v.  Lanning,  91  U.  S.  160,  23 
L.  ed.  271;  Oakley  v.  Aspintoall,  4  N.  Y. 
513;  Hoffman  v.  Wight,  1  App.  Div.  514,  37 
N.  Y.  Supp.  262;  Pennoyer  v.  Veff,  96  U;  S. 
714,  24  L.  ed.  565. 

The  liabUity  of  the  defendant,  Charles  E. 
Sampson,  a  nonresident,  to  the  Bennett 
<K)mpany,  a'  foreign  corporation,  not  being 
within  the  state,  the  court  had  no  jurisdic- 
tion to  attach  it  at  the  suit  of  the  Central 
National  Bank,  and  the  service  upon  him  of 
a  copy  of  its  warrant  of  attachment  was 
inefTectual  for  any  purpose. 

Carr  v.  Ocrooran,  44  App.  Div.  97,  60  N. 
Y.  Supp.  763;  Ballc  v.  Harris,  124  N.  C.  467, 
45  L.  K.  A.  260,  70  Am.  St.  Rep.  606,  32  S. 
E.  799;  Qree^i  v.  Farmers*  d  O.  Bank,  25 
Oonn.  452 ;  Love  joy  v.  Alhee,  33  Me.  414,  54 
Am.  Dec.  630 ;  Jones  v.  Winchester,  6  N.  H. 
497;  Tingley  v.  Bateman,  10  Mass.  343; 
If  ye  V.  lAscomhe,  21  Pick.  263. 

The  indebtedness  in  (|uestion  had  its  situs 
in  Massachusetts,  and,  having  been  im- 
pounded by  the  Massachusetts  court  before 
the  alleged  levies,  was  not  subject  to  attach- 
Tnent  here. 

After  the  Massachusetts  court  had  exer- 
cised its  jurisdiction,  and  by  the  appoint- 
ment of  receivers  and  injunction  had  taken 
the  indebtedness  in  question  into  its  cus- 
tody, it  was  not  subject  to  attachment. 

Merrill  v.  Commonwealth  Mut.  F.  Ins.  Co. 
171  Mass.  81,  50  N.  E.  519;  Merrill  v.  Com- 
tnonwealth  4fi<](.  F.  Ins,  Co.  166  Mass.  238, 
44  N.  E.  144;  Re  Christian  Jensen  Co.  128 
N.  Y.  550,  28  N.  E.  665;  Osgood  v.  Maguire, 
«l  N.  Y.  524;  Rutter  v.  Tallis,  5  Sandf. 
610;  Steele  t.  Sturges,  5  Abb.  Pr.  442; 
Mosher  ▼.  Supreme  Sitting,  0.  I.  H.  88 
Kim,  394,  34  N.  Y.  Supp.  816. 

The  indebtedness  here  sought  to  be 
reached  had  no  situs  whatever  within  this 
state,  but,  if  it  could  be  claimed  that  our 
•courts  had  any  jurisdiction  of  it,  it  was  at 
-most  a  concurrent  jurisdiction;  and  hence, 
the  Massachusetts  court,  having  first  ac- 
•quired  jurisdiction,  had  exclusive  control  of 
the  property. 

Heidritter  v.  Elizabeth  Oil-Cloth  Co.  112 
U.  S.  294,  28  L.  ed.  729,  5  Sup.  Ct.  Rep. 
135;  Re  Schuyler's  Steam  Tow  Boat  Co.  136 
'^.  Y.  160,  20  L.  R.  A.  391,  32  N.  E.  623; 
The  Willamette  Valley,  13  C.  C.  A.  635,  29 
U.  S.  App.  447,  60  Fed.  565;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Keokuk  Northern  Line 
Packet  Co.  108  111.  317,  48  Am.  Rep.  557; 
<7a^iM  V.  Wooldridge,  8  Baxt.  580,  35  Am. 
Rep.  716;  Pwid  v.  Cooke,  45  Conn.  126,  20 
Am.  Rep.  668;  Woodhull  v.  Farmers'  Trust 
Co.  11  N.  D.  167,  95  Am.  St.  Rep.  712,  90  N. 
W.  795;  McAlpin  v.  Jones,  10  La.  Ann.  652; 
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Robertson  v.  Staed,  135  Mo.  135,  33  L.  R.  A. 
203,  58  Am.  St.  Rep.  569,  36  S.  W.  610; 
Gluck  &  B.  Receivers,  p.  183. 

Before  any  attempt  had  been  made  to  in- 
voke any  jurisdiction  of  the  New  York 
court,  the  Massachusetts  court  had  exercised 
its  jurisdiction,  had  entered  a  decree  ap- 
pointing receivers  with  authority  to  collect 
this  debt,  and  had  enjoined  the  defendant 
Sampson  from  making  any  disposition  of  it 
except  by  way  of  payment  to  the  receivers. 

If  it  can  be  claimed  that  there  was  any 
jurisdiction  in  the  New  York  court,  it  was 
a  concurrent  jurisdiction  which,  according 
to  sound  doctrine,  yields  to  the  jurisdiction 
first  exercised. 

Heidritter  v.  Elizabeth  Oit-Cloth  Co,  112 
U.  S.  294,  28  L.  ed.  729,  5  Sup.  Ct.  Rep. 
135;  Re  Schuyler's  Steam  Tow  Boat  Co.  136 
N.  Y.  160,  20  L.  R.  A.  391,  32  N.  E.  623; 
Pond  T.  Cooke,  45  Conn.  126,  29  Am.  Rep. 
668;  The  Willamette  Valley,  13  C.  C.  A. 
635,  29  U.  S.  App.  447,  66  Fed.  566;  Chi- 
cago, M.  d  St.  P.  R,  Co.  v.  Keokuk  North- 
em  Line  Packet  Co.  108  III.  317,  48  Am. 
Rep.  567 ;  Cagill  v.  Wooldridge,  8  Baxt.  580, 
35  Am.  Rep.  716. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  aid  of  an  at- 
tachment issued  against  the  property  of  the 
Bennett  Manufacturing  Corporation,  which 
was  organized  under  the  laws  of,  and  whose 
principal  place  of  business  was  in,  the  state 
of  Massachusetts.  It  was  based  upon  the 
provisions  of  the  Code  of  Civil  Procedure 
relating  to  attachments  and  to  actions  to  re- 
cover attached  demands,  and  was  instituted 
in  pursuance  of  leave  by  the  supreme  court 
granted  under  the  provisions  of  $  677.  The 
summons  in  the  present  action  was  person- 
ally served  in  this  state  upon  the  defend- 
ants Eugene  H.  Sampson,  Charles  E.  Samp- 
son, and  the  defendant  bank,  so  that  the 
court  obviously  acquired  jurisdiction  herein 
of  the  persons  of  such  defendants.  The  de- 
fendant bank  was  made  a  party  defendant 
in  this  action  on  the  ground  that  it  was  an 
attachment  creditor  and  refused  to  join  as 
plaintiff.  The  defendants  Eugene  H.  and 
Charles  E.  Sampscm  were  made  parties  de- 
fendant on  the  theory  that  they,  or  the  firm 
of  which  they  were  general  partners,  were 
indebted  to  the  Bennett  corporation,  and 
that  such  debt  had  been  properly  attached 
imder  and  by  virtue  of  attachments  which 
were  issued  in  actions  brought  by  the  plain- 
tifr  and  defendant  banks  against  the  Ben- 
nett Manufacturing  Corporation.  Thus,  al- 
though there  is  no  question  as  to  the  court's 
jurisdiction  in  this  action  of  the  person  of 
the  defendant  Charles  E.  Sampson,  against 
whom  alone  the  judgment  was  directed  by 
39 
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the  trial  court,  yet  a  more  serious  question 
is  whether,  when  this  action  was  tried,  there 
existed  any  valid  lien  upon  or  attachment  of 
the  deht  which  the  firm  of  O.  H.  Sampson 
&  Company  formerly  owed  to  the  Bennett 
eorporation. 

The  grounds  upon  which  the  respondent 
seeks  to  uphold  the  decision  of  the  learned 
appellate  division  which  reversed  the  judg- 
ment against  the  defendant  Charles  E. 
Sampson,  and  which  are  controverted  by  the 
appellants,  are:  (1)  That  the  indebtedness 
of  the  firm  of  O.  H.  Sampson  &  Company, 
or  the  liability  of  the  defendant  Charles  E. 
Sampson  therefor,  to  the  Bennett  Manufac- 
turing Corporation,  had  no  situs  within  the 
state  of  New  York,  and  that  the  service  of 
copies  of  the  warrants  of  attachment  upon 
Eugene  H.  Sampson  did  not  constitute  a 
levy  upon  the  indebtedness  of  the  firm  as 
against  the  nonresident  partners,  nor  afford 
a  basis  for  a  recovery  in  this  action  against 
the  defendant  Charles  E.  Sampson;  (2)  that 
the  liability  of  the  nonresident  defendant 
Charles  E.  Sampson  to  the  Bennett  Manu- 
facturing Company,  a  foreign  corporation, 
not  being  within  the  state,  the  court  had  no 
jurisdiction  to  attach  it  at  the  suit  of  the 
Central  National  Bank,  and  that  the  serv- 
ice upon  him  of  a  copy  of  its  warrant  of  at- 
tachment was  ineffectual  for  that  purpose; 
(3)  that  the  indebtedness  of  the  firm  of  O. 
H.  Sampson  &  Company  to  the  Bennett 
Manufacturing  Corporation  had  its  situs  in 
the  state  of  Massachusetts,  and,  having  been 
impounded  by  a  court  of  that  state  before 
the  alleged  levies,  was  not  subject  to  attach- 
ment here;  and  (4)  that  the  notice  accom- 
panying the  warrants  of  attachment  was  in- 
sufficient. 

We  shall  discuss  only  the  first  two  of 
these  propositions,  as,  with  our  views,  they 
are  decisive  of  the  case,  thua  rendering  a 
consideration  of  the  questions  of  the  effect 
of  the  appointment  of  receivers  of  the  Ben- 
nett corporation  in  the  state  of  Massachu- 
setts and  of  the  sufficiency  of  the  notices  ac- 
companying the  warrants  of  attachment 
wholly  unnecessary.  In  discussing  these 
propositions  it  should  be  borne  in  mind  that 
no  question  is  involved  as  to  the  jurisdiction 
of  the  court  of  the  person  of  the  defendant 
Charles  E.  Sampson  in  the  case  at  bar.  Con- 
ceding, as  claimed  by  the  appellants,  that 
each  partner  owed  all  the  debts  of  the  firm, 
and  that  the  service  of  a  copy  of  the  war- 
rants of  attachment  upon  Eugene  H.  Samp- 
son, one  of  the  partners  residing  in  this 
state,  effected  a  legal  attachment  upon  tlie 
debt  owing  by  him  as  such  partner  to  the 
Bennett  corporation,  the  question  is  whetli- 
er  such  attachment  rendered  the  defendant 
Charles  E.  Sampson  liable  therefor  in  this 
action,  and  also  whether  such  liability  was 
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effected  by  the  service  of  such  warrant  uponc 
him  when  he  was  a  nonresident,  and  only 
temporarily   within    the   state.    Thus    the- 
first   inquiry   is:     Did   the   service   of   the- 
warrants   of   attachment   upon   Eugene   H» 
Sampson,  one  of  the  partners,  constitute  a 
levy^upon  or  attachment  of  the  indebtedness 
owing  by  that  firm,  so  as  to  bind  his  copart- 
ner, who  was  a  nonresident,  and  thus  make 
hiin  personally  liable  therefor?     To  charge- 
Charles  E.  Sampson  by  virtue  of  such  serv- 
ice involves  the  conclusion  that  the  attach- 
ment not  only  created  a  lien  upon  the  in- 
debtedness of  Eugene  H.  Sampson  as  a  mem- 
ber of  the  firm,  but  also  created  a  liability- 
therefor   against   each    of    the   nonresident 
members  of  that  firm  as  well.     We  think  no 
such    liability    as    against    the    defendant- 
Charles  E.  Sampson  or  the  other  nonresi- 
dent members  of  the  firm  resulted  from  such^ 
service  of  the  attachment.    Although  it  be- 
admitted  that  the  debt  owing  the  Bennetts 
corporation  by  Eugene  H.  Sampson,  a  resi- 
dent of  this  state,  had  its  situs  here,  and 
was  subject  to  attachment,  yet  the  fact  that, 
the  debt  of  Eugene  was  attached  cannot  be 
held  to  have  operated  as  an  attachment  of 
the  debt  of  Charles,  or  to  have  in  any  way 
made  him  liable  therefor  in  this  action.   At- 
tachment suits  are  in  the  nature  of  actions- 
in  rem,  and  are  especially  so  when  they  pro- 
ceed without  jurisdicticm  of  the  person  of 
the  debtor  in  the  attachment  suit.    No  state- 
can  subject  to  its  laws  either  real  or  per- 
sonal property  which  is  out  of  its  jurisdic- 
tion.    It  is  fundamental  that  in  an  attach- 
ment proceeding  the  res  must  be  within  the- 
jurisdiction  of  the  court  issuing  the  process- 
in  order  to  confer  jurisdiction.    Plimpton 
V.  Bigelow,  93  N.  Y.  592,  596,     In  discuss- 
ing the  question  involved  in  that  case  Judge 
Andrews   said:     "In   the    case   of   tangible 
property,  capable  of  actual  manucaption,  it- 
must  have  an  actual  situs  within  the  juris- 
diction.    But  credits,  choses  in  action,  and 
other  intangible  interests  are  made  by  stat- 
ute  susceptible   of   seizure  by   attachment. 
The  same  principle,  however,  applies  in  thi» 
case  as  in  the  other;  the  res, — that  is,  the 
intangible  right  or  interest, — ^to  be  subject 
to  the  attachment,  must  be  within  the  juris- 
dicticn.     .     .     .     Whore  the  defendant,  whr> 
o^^-ns  a   credit,   is   within   the   jurisdiction,, 
there  is  no  difficulty  through  proceedings  in- 
personam  in  reaching  and  applying  it  in  dis- 
charge  of   his   debt   to  the    plaintiff.     But 
where  he  is  out  of  the  jurisdiction,  and  the 
debt  or  duty  owing  to  him  or  the  right  he 
possesses  exists  against  some  person  within 
the  jurisdiction,  attachment  laws  fasten  up- 
on that  circumstance,  and  by  notice  to  the* 
debtor  or  person  owing  the  duty  or  repre- 
senting the  right  impound  the  debt,  duty,  or 
right  to  answer  the  obligation  which  the  at- 
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tachment  proceeding  is  instituted  to  enforce.  | 
In  the  case  supposed  the  debt,  duty,  or 
right,  for  the  purpose  of  attachment  pro- 
ceedings, is  deemed  to  have  its  situs  or  lo- 
cality in  the  jurisdiction."  But  where 
neither  the  debtor  nor  the  creditor  resides 
in  the  state  the  rule  is  otherwise.  Thus,  in 
that  case,  which  related  to  the  stock  of  a 
corporation,  it  was  said:  "It  seems  impos- 
sible to  regard' the  8to<dc  of  a  corporation  as 
being  present  for  the  purpose  of  judicial 
proceedings,  except  at  one  of  two  places, 
vis.f  the  place  of  residence  of  the  owner  or 
the  place  of  the  residence  of  the  corporation. 
.  .  .  We  are  therefore  of  the  opinion 
that  the  fundamental  condition  of  attach- 
ment proceedings  that  the  res  must  be  with- 
in the  jurisdiction  of  the  court  in  order  to 
an  effectual  seizure  is  not  answered  in  re- 
spect to  shares  in  a  foreign  corporation  by 
the  presence  here  of  its  officers,  or  by  the 
fact  that  the  corporaticm  has  property  and 
is  transacting  business  here."  In  Douglass 
V.  Pheniw  Ins,  Co.  138  N.  Y.  209,  219,  20  L. 
K.  A.  118,  34  Am.  St.  Rep.  448,  33  N.  E.  938, 
the  same  judge  said:  "But  it  is  a  funda- 
mental rule  that  in  attachment  proceedings 
the  res  must  be  within  the  jurisdiction  of 
the  court  issuing  the  process  in  order  to 
confer  jurisdiction.  Plimpton  v.  Bigelow, 
93  N.  Y.  593.  In  the  case  of  movables  their 
seizure  under  the  attachment  shows  that 
their  actual  situs  is  within  the  jurisdiction. 
But  in  respect  to  intangible  interests,  debts, 
choses  in  action,  bonds,  notes,  accounts,  in- 
terests in  corporate  stocks  and  things  of  a 
similar  nature,  the  question  whether  the  res 
is  within  the  jurisdiction  of  the  sovereignty 
where  the  process  is  issued  is  not  so  readily 
determined.  The  general  rule  is  well  set- 
tled that  the  situs  of  debts  and  obligations 
is  at  the  domidl  of  the  creditor.  But  the 
attachment  laws  of  our  own  and  of  other 
states  recognize  the  right  of  a  creditor  of  a 
nonresident  to  attach  a  debt  or  credit  owing 
or  due  to  him  by  a  person  within  the  juris- 
diction where  the  attachment  issues,  and  to 
this  extent  the  principle  has  been  sanctioned 
that  the  laws  of  a  state,  for  the  purposes  of 
attachment  proceedings,  may  fix  the  situs  of 
a  debt  at  the  domicil  of  the  debtor,  ^mhree 
V.  Hanna,  5  Johns.  101 ;  Williams  v.  Inger- 
soll,  89  N.  Y.  608,  526.  ...  If  the  laws 
of  Massachusetts  go  to  the  extent  claimed, 
and  assume  to  authorize  attachment  pro- 
ceedings to  seize  a  credit  owing  to  a  resident 
of  this  state,  when  neither  the  debtor  nor 
creditor  are  within  the  jurisdiction,  this 
state,  is  not,  we  think,  bound  to  recognize 
them."  That  case  was  followed  by  the  ap- 
pellate division  in  Carr  v.  Corcoran,  44  App. 
Div.  97,  99,  00  N.  Y.  Supp.  763,  where  it 
was  expressly  held  that  an  attachment  of 
a  debt  could  only  be  effected  as  against  the 
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creditor  by  service  upon  the  debtor  when  he 
was  d<»niciled  within  the  state;  that  in  such 
case  the  res  of  the  debt  was  at  the  domicil 
of  the  debtor,  and  that  the  court  could  not 
obtain  jurisdiction  by  service  upon  a  non- 
resident  debtor  who  at  the  time  was  tem- 
porarily sojourning  here.  "The  debtor  be- 
ing a  nonresident  and  the  creditor  being  a 
nonresident,  there  would  be  nothing  for  tlie 
court  to  take  hold  of."  The  principle  appli- 
cable to  the  question  of  jurisdiction  of  the 
person  and  of  the  res  is  briefly  stated  by 
Judge  O'Brien  in  Ward  v.  Boyce,  152  N.  Y, 
191,  196,  36  L.  R.  A.  549,  46  N.  E.  180,  a» 
follows:  "If  the  proceedings  involve  the 
determination  of  the  personal  liability  of 
the  defcmdant,  he  must  be  brought  within 
the  jurisdiction  by  service  of  process  within 
the  state  or  voluntary  appearance.  If  it  be 
a  proceeding  in  rem,  the  res  must  have  been 
seized  or  attached,  or  at  least  must  be  with- 
in the  jurisdiction."  This  was  cited  with 
approval  by  this  court  in  Bank  of  China  v. 
Morse,  168  N.  Y.  468,  481,  56  L.  R.  A.  139, 
86  Am.  St.  Rep.  676,  61  N.  E.  774. 

In  this  case  the  court  issuing  the  attach- 
ments never  acquired  jurisdiction  of  the 
Bennett  corporation,  the  creditor;  and 
hence,  if  it  obtained  any,  it  must  be  upon 
the  ground  that  the  debt  to  that  company 
had  an  actual  sjtus  in  this,  state.  If 
Charles  E.  Sampson  had  been  a  resident  of 
the  state,  then,  within  the  principle  which 
obtains  under  the  attachment  laws,  the  debt 
owing  by  him  to  tlie  Bennett  corporation 
might  have  been  attached,  and  it  would  be 
valid.  But  that  was  not  the  situation. 
Charles  £.  Sampson  was  a  nonresident  of 
this  state,  and  his  liability  as  a  member  of 
the  firm  of  O.  H.  Sampson  &  Company  to 
the  Bennett  corporation  existed  or  had  its 
situs  only  at  his  place  of  residence.  While 
it  is  true  that  he  still  owed  the  debt  when 
temporarily  within  this  state,  yet,  as  it  was 
contracted  in  Massachusetts,  was  owing  by 
him,  a  resident  of  that  state,  and  as  the 
creditor  was  also  a  resident  there,  it  is 
quite  impossible  to  see  how  the  debt  had  any 
situs  in  this  state,  even  under  the  rule  re- 
lating to  attachments.  If  his  debt  had  an 
actual  situs,  it  certainly  was  not  migratory, 
and  therefore,  as  to  him,  it  might  not  be  at- 
tached in  any  state  or  jurisdiction  where  he 
might  sojourn  temporarily  or  in  which  one 
of  his  partners  might  reside.  It  seems 
clear  that  a  debt,  to  be  subject  to  attach- 
ment, must  have  a  situe  somewhere,  and  can 
be  impounded  only  in  the  jurisdiction  where 
such  situs  exists,  which  is  clearly  where 
either  the  creditor  or  debtor  resides.  The 
laws  relating  to  attachments  do  not  author- 
ize a  proceeding  in  this  state  to  seize  a  cred- 
it owing  to  a  resident  of  another  state 
where  neither  the  creditor  nor  the  debtor  is 
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a  resident  here.  Kor,  as  we  have  seen, 
<*ould  the  state  make  a  debtor  a  resident  by 
so  declaring,  when  such  was  not  the  fact. 
Tf,  under  the  circumstances  of  this  case,  it 
could  be  properly  said  that  the  situs  of  the 
debt  owing  by  Charles  E.  Sampson  was  in 
this  state,  and  that  it  could  be  attached 
here,  it  would  follow  that  it  had  no  actual 
situs  anywhere,  but  was  transient,  follow- 
ing the  person  of  the  debtor,  and  could  be 
attached  in  any  state  or  country  where  the 
debtor  might  be  temporarily  found.  Such 
a  principle  would  give  rise  to  most  embar- 
rassing conflicts  of  jurisdiction,  would  lead 
to  great  confusion  and  uncertainty,  and 
<?rcatly  prejudice  the  rights  of  creditors. 
It  is  doubtless  true  that,  if  the  attachment 
suit  of  the  defendant  bank  had  been  an  ordi- 
nary action,  by  which  the  bank  had  sought 
a  recovery  against  the  defendant  Charles  E. 
Sampson  upon  some  personal  liability,  the 
service  in  this  state  ivould  have  been  suffi- 
cient to  confer  Jurisdiction.  But  that  was 
not  the  character  or  purpose  of  that  suit,  as 
he  was  in  no  way  indebted  to  the  plaintiff 
in  that  action.  Its  purpose  was  to  attach 
the  debt  owing  to  the  Bennett  corporation, 
which  was  clearly  a  proceeding  in  rem,  and 
hence  the  res  must  have  been  within  the  ju- 
risdiction of  the  court  to  render  it  effective. 
The  only  jvrindiction  acquired  by  personal 
service  upon  Charles  E.  Sampson  was  juris- 
diction of  his  person.  But  that  giave  the 
court  no  jurisdiction  as  to  the  debt,  the 
situs  of  which  was  within  the  state  of  Mas- 
sachusetts. 

Under  the  principle  of  the  authorities 
l)caring  upon  this  question,  we  are  of  the 
opinion  that  by  the  service  of  the  attach- 
ment upon  Eugene  H.  Sampson  the  court  ac- 
quired jurisdiction  of  the  debt  or  liability  of 
the  firm  of  O.  H.  Sampson  &  Oompaay  only 
so  far  as  he  was  personally  liable  therefor 
as  a  member  of  that  firm.  In  other  words, 
the  debt  or  liability  owing  or  incurred  by 
him  as  such  partner  was  the  <Hily  liability 
attached,  and  such  service  did  not  give  ju- 
risdiction over  the  debt  so  as  to  render 
Charles  E.  Sampson  liable  therefor.  Hence 
the  court  had  no  jurisdiction  to  attach  such 
debt  as  against  the  latter,  and  make  him 
liable  therefor.  Therefore  it  follows  that 
the  plaintiff  bank  was  not  entitled  to  recov- 
er against  the  defendant  Charles  E.  Samp- 
son, and  the  judgment  awarded  against  him 
was  properly  reversed.  Under  the  princi- 
ples of  the  cases  cited  we  are  also  of  the 
opinion  that  in  the  case  of  the  Central  Na- 
tional Bank  the  court  in  which  the  attach- 
ment suit  was  instituted  acquired  no  juris- 
<liction  of  the  debt  owing  by  Charles  E.  Samp- 
.son  to  the  Bennett  corporation,  or  his  liabil- 
ity therefor  as  a  member  o{  tlie  firm  of 
Sampson  &  Company,  by  service  upon  him 
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in  this  state,  as  the  situs  of  that  debt  or  lia- 
bility was  not  here,  but  in  the  state  of  Mas- 
sachusetts, where  he  resided;  and  conse- 
quently, as  against  him,  it  could  not  be  at- 
tached here  so  as  to  render  him  liable  there- 
for. If  these  conclusions  are  correct,  it  fol- 
lows that  the  judgment  directed  by  the  trial 
court  was  properly  reversed,  and  the  order 
of  reversal  should  be  affirmed. 

The  order  should  he  afftrmed,  and  judg- 
ment absolute  granted  in  favor  of  the  de- 
fendant Charles  E.  Samp8<Hi  against  the  ap- 
pellants upon  their  stipulation,  with  costs 
to  him  in  all  the  oourts. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Tana, 
Oullea,  and  Werner,  JJ.,  eondur. 


Oscar  L.  TRI6GS,  Appt^ 

V, 

SUN  PRINTING  &  PUBLISHINa  ASSO- 
CIATION, Reept. 


( 


N.  T. 


) 


1.  A  eeniplaint  aUesinv  tke  paMlea- 
tiea  of  an  article  represeattas  aa 
aathor  and  Instrnetor  la  a  aalversltr 
as  Illiterate,  uncultivated,  coarse,  and  vul- 
gar, with  sensational,  absurd,  and  foolish 
ideas,  and  that  he  is  egotistical  and  conceited 
in  tbe  extreme,  and  makes  himself  ridiculous 
in  his  method  of  instruction,  and  by  his  pub- 
lic lectures ;  and  that  he  was  unable  to  name 
his  baby  until  after  a  year  of  solemn  delib- 
eration,— is  not  demurrable. 

2.  Tlfte  qneetloa  'wlietlfter  or  not  tlie 
limits  of  fair  erltlelsm  kave  beea 
passed  in  a  publication  is  ordinarily  for  tbe 
Jury,  and  cannot  be  decided  on  demurrer. 

8.  One  assalllnv  the  repntatloa  or 
business  of  another  in  a  public  newspa- 
per cannot  Justify  it  on  the  ground  that  it 
was  a  mere  Jest,  unless  it  is  perfectly  manifest 
from  the  language  employed  that  it  could  in 
no  respect  be  regarded  as  an  attack  upon  the 
reputation  or  business  of  the  person  to  whom 
it  related. 

4.  The  public  rlight  of  comnfteat  or  crlt- 
Iclsnt  npoa  the  acts  of  an  author  and 
instructor  in  a  university  does  not  extend  to 
an  attack  upon  him  indlTldaally,  or  Justify 
defamation  of  his  character. 

(August  5,  1904.) 

Note. — ^As  to  libel  generally  by  words  tend- 
ing to  bring  one  Into  ridicule  or  contempt,  see 
cases  In  note  to  Morey  y.  Morning  Journal  Asso. 
9  L.  R.  A.  628. 

As  to  criticism  of  book  as  libel,  see  Dowling 
V.  Uvlngstone,  32  L.  R.  A.  104. 

For  libel  by  expressing  opinions  or  eommentSt 
Rec  St.  James  Military  Academy  t.  Gaiser,  28 
L.  R.  A.  G67,  and  note. 

For  libel  by  charging  physician  with  incom- 
petency, see  Tarleton  y.  Lagarde,  26  L.  B.  A. 
:i'2o,  and  note. 
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APPEAL  by  plaintiff  tram  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  a  Special  Term  for  New  York  Coun- 
ty in  Mb  favor  in  an  action  brought  to  re- 
cover dama^;e8  for  the  alleged  publication 
of  a  libel.    Reversed. 

Statement  by  MartiM,  J.: 

This  appeal  is  taken  in  pursuance  of  leave 
granted  by  the  appellate  division  allowing 
the  i4)pellant  to  appeal  to  this  court  from 
such  order  of  reversal,  and  from  each  and 
every  part  thereof.  That  court  certified 
that  a  question  of  law  has  arisen,  which,  in 
its  opinion,  ought  to  be  reviewed  by  the 
court  of  appeals,  and  stated  it  as  follows: 
"Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action?"  Three  libel- 
ous articles  were  complained  of.  The  first 
was  published  March  2,  1903,  and  was  as 
follows: 

"Triggs  in  Altruria.  Prof.  Osear  Lovell 
Triggs  (meaning  this  plaintiff),  of  the  Uni- 
versity of  Chicago,  is  the  brightest  Jewel  in 
Dr.  Harper's  erown.  Who  doesnt  know  and 
venerate  Triggs?  Triggs  (meaning  this 
plaintiff),  ti&e  hammer  of  hymn  writers 
(meaning  this  plaintiff  contrived  to  injure 
the  writers  of  hymns),  the  scourge  of  Whit- 
tier  and  Longfellow  (meaning  that  plain- 
tiff's criticisms  of  the  poets  Whittier  and 
Longfellow  were  like  a  scourge),  the  pane- 
gyrist of  Walt  Whitman,  who  wrote  of 
him  in  a  still  unpublished  poem,  'I  love 
young  Oscar  (meaning  plaintiff),  a  wind  of 
the  Northwest,  lull  of  vigor,  cheek  and  elan' 
(meaning  that  plaintiff  was  full  of  impu- 
dence, and  was  brazen-faced  in  his  attitude 
towards  the  hymn  writers  and  the  poets). 
For  some  months  Prof.  Triggs  (meaning 
plaintiff)  was  collecting  and  comparing 
names  for  his  baby.  The  baby  was  named 
at  last,  redeemed  from  anonymity,  and  the 
proud  father  (meaning  plaintiff)  once  more 
had  leisure  to  brood  beneficently  over  the 
university  and  the  universe.  We  have 
waited,  not  always  with  true  philosophic 
patience,  for  the  unfolding  of  his  new 
thought.  We  knew  that  he  would  not  leave 
the  world  barren  for  long.  To  quote  Walt 
once  more:  'Frequent,  iterant,  dripping, 
and  persistent  like  rain,  regular  as  taxes,  a 
stayer.'  And  now  the  god  has  spoken 
(meanii^  and  intending  to  ridicule  this 
plaintiff  by  likening  him  to  a  deity).  At 
the  Cook  County  League  of  Women's  Clubs, 
Saturday,  Prof.  Triggs  (meaning  this  plain- 
tiff) looked  into  the  seeds  of  time  and  had  a 
vision  of  the  'new  man.'  Hear  and  tremble, 
miserable  homuncules  of  to-day.  'The  busi- 
ness man  of  the  future  would  not  be  recog- 
nized by  the  business  man  of  to-day.  The 
present  order  of  man  will  pass  away. 
66  L.  R.  A. 


There  shall  come  a  new  humanity.  Xotice 
the  passing  of  patriotism,  whidi  is  merely 
an  expanded  egotism.  Notice  the  new  state 
of  diplomacy.  All  this  points  to  the  new 
era  when  the  social  spirit  will  prevail,  wheu 
the  selfish,  the  egotistic  motive  will  be  gone. 
The  business  man  will  wish  to  share  his  suc- 
cesses with  the  rest  of  society.'  We  hate  to 
differ  with  Prof.  Triggs  (meaning  this 
plaintiff),  but  his  remarks  about  patriot- 
ism are  reported  incorrectly,  or  there  is 
some  kink  in  his  definition.  If  patriotism 
is  expanded  egotism,  what  is  Triggs?  If 
Triggs  and  patriotism  are  one,  how  can  pa- 
triotism 'pass?^  (Meaning  this  plaintiff, 
and  meaning  that  this  plaintiff  is  an  exam- 
ple of  expanded  egotism,  or  more,  or  that 
he  is  devoted  to  self  and  selfishness. )  We  are 
ready  to  believe  in  the  'new  humanity'  and 
to  welcome  it,  ^ut  what  is  new  humanity 
without  the  same  old  and  ever  young  Triggs 
(meaning  this  plaintiff)?  Insisting  that 
Triggs  must  and  shall  be  preserved,  let  us 
cast  an  admiring  glance  at  the  business  man 
of  the  future.  He  will  share  his  successes 
with  the  rest  of  society.  It  would  be  Phil- 
istine to  call  for  a  bill  of  particulars.  The 
new  business  man  will  divide  his  profits 
among  his  customers  or  among  the  whole 
community.  The  individual  dividends  may 
not  be  laige,  but  they  will  show  a  kindly 
spirit  in  the  divider.  Presumably  the  cus- 
tomers or  the  community  will  consent  to  be 
assesfred  in  case  the  business  loses  money. 
Let  altruism  have  its  perfect  work.  It  may 
be  hard  for  a  thoroughly  new  business  man 
to  resist  the  temptaticm  to  give  his  gooda 
away.  As  for  Triggs  (meaning  this  plain- 
tiff), and  all  other  altruistic  professors  of 
the  Chicago  University,  they  will  pay  Dr. 
Harper  for  the  privilege  of  working  for  him. 
Already  some  of  them  delight  to  prepare  for 
the  new  order  by  giving  themselves  away 
(meaning  that  this  plaintiff  should  perform 
his  sendees  to  the  University  of  Chicago 
gratuitously  or  without  pay,  or  that  this 
plaintiff  is  not  worthy  of  ^is  hire)." 

The  next  article  was  published  April  6, 
1903,  and  was: 

"The  news  that  Professor  Oscar  Lovell 
Triggs  (meaning  this  plaintiff)  of  the  Uni- 
versity of  Chicago  may  appear  as  a  theat- 
rical advance  agent  will  give  joy  to  every 
friend  of  higher  education  in  America.  Such 
a  dazzling  promotion  for  Professor  Triggs 
(meaning  tbis  plaintiff)  must  at  once  make 
college  teaching  more  attractive  to  ambi- 
tious young  men.  Hitherto  the  complaint 
has  been  that  the  pay  is  small,  and  the  work 
leads  to  nothing  more.  A  young  man  who 
might  have  been  a  lawyer  with  an  income 
ranging  from  $8,000  upwards,  with  a  pros- 
pect of  a  seat  on  the  bench,  or  perliaps  a 
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brilliant  politicaf  career,  might  reasonably 
have  hesitated  before  becoming  a  professor 
%vith  an  income  of  $3,000  or  $4,000  at  the 
utmost,  and  no  brass  bands,  and  skyrockets. 
But  Professor  Triggs  has  blazed  the  way  to 
new  glories  (meaning  and  intending  to  ridi- 
cule this  plaintiff,  and  to  compare  him  with 
a  brass  band  or  skyrockets).  For  years  he 
(meaning  this  plaintiff)  has  been  showing 
his  oolleagues  that  a  professor  of  mettle  can 
himself  be  both  a  brass  band  and  a  skyrock- 
et. And  now  a  theatrical  manager  offers 
him  the  exceeding  great  reward  of  $700  a 
week  to  travel  ahead  of  a  play  called  'Rom- 
eo and  Juliet,'  placing  the  stamp  of  profes- 
sional approval  upon  this  production  of  a 
hitherto  unknown  author,  and  assure  the 
good  people  of  Indiana  and  Illinois  that  in 
his  way  Shakespeare  is  the  equal  of  Gen. 
Lew  Wallace,  or  even  Professor  William 
Cleaver  Wilkinson,  of  the  University  of 
Chicago.  This  is  fine,  and  all  the  more  so 
because,  if  Professor  Triggs  (meaning  this 
plaintiff)  keeps  on  developing,  he  will  inev- 
itably become  the  whole  show  himself 
(meaning  and  intending  to  ridicule  and 
scoff  at  this  plaintiff  by  charging  him  with 
sensationalism  and  misconduct  in  his  pro- 
fession, and  wiUi  an  intent  to  monopolize 
the  duties  of  the  department  of  English  at 
the  University  of  Chicago,  and  of  incompe- 
tency and  a  lack  of  dignity  and  of  ability)." 

The  last  article  was  published  April  10, 
1903,  and  was  as  follows: 

''Triggs  and  Romeo.  To  men  of  good 
liver,  life  is  full  of  happiness.  To  us  it  is, 
and  long  has  been,  one  of  the  greatest  of 
these  felicities  to  guide  amateurs  to  Prof. 
Oscar  Lovell  Triggs  (meaning  this  plain- 
tiff), a  true  museum  piece,  and  the  choicest 
treasure  in  Dr.  Harper's  collection  (mean- 
ing and  intending  to  ridicule  this  plaintiff, 
by  comparing  him  to  a  museum  piece,  or  a 
freak  or  a  cariosity,  and  by  charact^zing 
him  as  the  principal  attraction  in  a  collec- 
tion of  other  museum  pieces,  freaks,  and  eu- 
riosities).  We  oannot  boast  of  having  dis- 
covered Triggs  t meaning  this  plaintiff),  for 
ho  was  bom  great,  discovered  himself  early, 
and  has  a  just  appreciation  of  .the  value  of 
this  discovery  (meaning  that  plaintiff,  in 
his  work,  is  governed  by  personal  conceit,  or 
an  inflated  idea  of  his  own  importance,  and 
of  the  value  of  his  work  in  the  University 
of  Chicago).  But  in  our  humble  way  we 
have  helped  eommunicate  him  (meaning 
plaintiff)  to  the  world,  assisted  in  his  effu- 
sion and  diffusion,  and  beckoned  reverent 
millions  to  his  shrine.  We  have  joyed  to 
see  him  (meaning  this  plaintiff)  perform 
three  heroic  labors,  via.:  (1)  'Knock  out' 
old  Wliittier  and  Longfellow.  (2)  'Do  up' 
the  hymn  writers.  (3)  'Name  his  bal^  at 
the  end  of  a  year  of  solemn  consultation' 
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(meaning  and  intending  to  charge  that 
plaintiff,  in  his  professicHi  and  in  his  posi- 
tion as  an  instructor  in  the  department  of 
English  at  the  University  of  Chicago,  had 
little  or  no  regard  for  the  value  of  the  writ- 
ings of  the  established  poets,  Whittier  and 
Longfellow,  or  the  writers  of  hymns,  and  in- 
tending to  place  him  in  a  ridiculous  and  odi- 
ous attitude  by  a  reference  to  his  private 
life  and  to  domestic  affairs).  But  these 
achievements  are  only  the  bright  beginning 
of  a  long  course  of  halcyon  and  vociferous 
proceedings.  As  yet,  Prof.  Triggs  is  but  in 
the  bud  (meaning  and  intending  this  plain- 
tiff, and  meaning  and  intending  to  place 
him  in  a  ridioulous  and  odious  position). 
He  (meaning  this  plaintiff)  came  near  blos- 
soming the  other  day,  and  the  English 
drama  would  have  blossomed  with  him.  A 
firm  which  is  to  produce  'Romeo  and  Juliet' 
offered  him  $700  a  week  to  be  the  'advance 
agent'  of  the  show,  and  to  'work  up  enthusi- 
asm by  lecturing.'  Prof.  Triggs  (meaning 
this  plaintiff)  was  compelled  to  decline  the 
offer,  but  the  terms  of  his  refusal  show  that 
it  is  not  absolute,  and  that  'some  day,'  as 
the  melodramas  cry,  he  will  illuminate 
Shakespeare,  dramatic  literature,  and  the 
public  mind:  1  regret  my  inability,  at 
this  time,  to  take  advantage  of  this  oppor- 
tunity, for  the  plan  proposed  seems  to  me 
to  be  an  excellent  one.  I  would  regard  it, 
from  my  point  of  view,  as  an  educational 
opportunity.  It  would  gratify  me  to  be 
able  to  present  my  views  on  drama,  on 
Shakespeare  and  on  this  particular  play  to 
audiences  that  would  gather  together  from  a 
serious  interest  in  the  drama  itself.  This 
would  be  a  form  of  "university  extension" 
not  hitherto  tried,  and  which  should  be  at- 
tended with  good  educational  results, — sueh 
as  I  would  desire,  and  such,  also,  as  I  as- 
sume you  would  desire.'  The  nap  is  worn 
off  the  phrase  'university  extension.'  What 
Prof.  Triggs  (meaning  this  plaintiff)  pro- 
poses, and  the  country  hungers  for,  is 
Triggs  (meaning  this  plaintiff)  'extension.' 
He  must  not  give  up  to  Chicago  what  was 
meant  for  mankind.  His  views  on  any  sub- 
ject are  impressive,  but  on  Shakespeare  they 
would  be  as  authoritative  and  final  as  it  is 
his  genius  to  be.     As  we  have  watched  him 

(meaning  this  plaintiff)  swatting  Whittier 
and  Longfellow,  we  have  felt  like  yelling: 
'What  art  thou  drawn  among  these  heart- 
less hinds f  (Meaning  %nd  intending  to 
ridicule  and  disgrace  this  plaintiff  by  placing 
him  in  a  ridiculous  and  odious  position  with 
his  associates  in  the  department  of  English 
at  the  University  of  Chicago,  and  amang 
English  critics  generally.)      The  professor 

(meaning  this  plaintiff)  should  take  a  man 
more  nearly  of  his  size.  The  Shakespeare 
legend  should  be  allowed  to  delude  no  more. 
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Prof.  TriggB  (meaning  this  plaintiff)  can  be 
•depended  upon  to  reduce  this  man  Shakes- 
peare to  his  natural  proportions,  club  the 
sawdust  out  of  that  wax  figger  of  literature, 
■and  preach  to  eager  multitudes  the  superior- 
ity of  the  modem  playwrights,  with  all  the 
modem  improvements  ( meaning  and  intend- 
ing to  ridicule  and  disgrace  this  plaintiff  by 
placing  him  in  a  ridiculous,  odious,  and  con- 
temptible position,  and  by  attacking  him  in 
Jiis  position  as  an  instructor  in  the  depart- 
ment of  English,  and  as  a  critic  and  writer 
-of  E^lish  generally).  The  so-called  poetry 
And  ima^nation  visible  in  this  Stratford 
charlatan's  plays  must  be  torn  out,  deraci- 
nated, the  fellow  (meaning  this  plaintiff) 
would  call  it,  in  his  fustian  style  (meaning 
i>his  plaintiff,  and  meaning  and  intending  to 
'Charge  that  this  plaintiff,  in  his  lectures,  re- 
fers to  Shakespeare  in  a  derogatory  way, 
and  as  a  charlatan  play  writer  and  drama- 
tist, and  that  the  plaintiff,  in  his  criticisms 
.and  in  his  lectures  before  the  students  of  the 
Universitj  of  Chicago,  would  advise  a 
-change  in  the  poetry  and  imagination  of 
Shakespeare,  and  would  have  the  presump- 
tion to  insert  his  own  style,  which  defendant 
^iharges  is  a  fustian  style,  meaning  inflated, 
bombastic,  pompous,  and  turgid,  and  there- 
by defendant  attacks  plaintiff  in  his  profes- 
sion and  in  his  position  as  a  writer  and  lec- 
turer, and  attempts  to  place  him  in  a  ridicu- 
vlous,  odious,  and  contemptible  position). 
If  these  plays  are  to  be  put  up<Mi  the  stage, 
they  must  be  rewritten;  and  Prof.  Triggs 
(meaning  this  plaintiff)  is  the  destined  re- 
writer,  amender,  and  reviser.  T!ie  sapless, 
old-fashicmed  rhetoric  must  be  cut  down. 
The  fresh  and  natural  contemporary  tongue, 
pure  Triggsian,  must  be  substituted.  For 
•example,  who  can  read  with  patience  these 
i^insel  lines?  'Madam,  an  hour  before  the 
worshipped  sun  peered  forth  the  golden  win- 
•dow  of  the  east,  a  troubled  mind  drave  me 
to  walk  abroad.'  This  must  be  translated 
into  Triggsian  (meaning  the  literary  style 
^f  writing  of  this  plaintiff)  somewhat  like 
^his:  'Say,  lady,  an  hour  before  sunup  I 
was  feeling  wormy,  and  took  a  walk  around 
the  block'  (meaning  this  plaintiff,  and 
meaning  and  intending  to  charge  this  plain- 
"tiff  with  a  gross,  illiterate,  and  uncultivated 
«ty]e  of  address  and  writing,  and  intending 
to  place  this  plaintiff  in  a  ridiculous,  odi- 
ums, and  contemptible  position,  and  to  make 
him  an  object,  of  ridicule  and  derision ) . 
Here  is  more  Shakespearian  rubbish: 

"^O,  she  doth  teach  the  torches  to  bum  bright! 
Her  beauty  bangis  upon  the  cheek  of  night, 
Jlb  a  rich  Jewel  hi  an  Bthlop'6  ear." 

How  much  more  forcible  in  clear,  concise 
Triggsian:     *Say,  she's  a  peach!     A  bird!' 

(Meaning 'this  plaintiff,  and  meaning,  and 
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intending  to  charge  this  plaintiff  with  a 
gross,  illiterate,  and  uncultivated  &tyle  of 
address  and  writing,  and  intending  to  place 
this  plaintiff  in  a  ridiculous,  odious,  and 
contemptible  position,  and  to  make  him  an 
object  of  ridicule  and  derision.)  Hear  'Pop' 
Capulet  drivel:  'Go  to,  go  to,  You  are  a 
saucy  boy!'  In  the  Oscar  (meaning  this 
plaintiff)  dialect,  this  is  this:  'Come  off, 
kid.  You're  too  fresh.'  (Meaning  this 
plaintiff,  and  meaning  and  intending  to 
charge  this  plaintiff  with  a  gross,  illiterate, 
and  uncultivated  style  of  address  and  writ- 
ing, and  intending  to  place  this  plaintiff  in 
a  ridiculous,  odious,  and  contemptible  posi- 
tion, and  to  make  him  an  object  of  ridicule 
and  derision.)  Compare  the  dropsical  hi- 
falutin: 

"Night's  candles  are  bnmt  out,  and  jocund  day 
Stands  tiptoe  on  the  misty  mountain's  tops," 

with  the  time-saving  Triggsian  version:  1 
hear  the  milk-man.'  (Meaning  this  plain- 
tiff, and  meaning  and  intending  to  charge 
this  plaintiff  with  a  gross,  illiterate,  and 
uncultivated  style  of  address  and  writing, 
and  intending  to  place  this  plaintiff  in  a  ri- 
diculous, odious,  and  contemptible  position, 
and  to  make  him  an  object  of  ridicule  and 
derision.)  The  downfall  of  Shakespeare  is 
only  a  matter  of  time,  and  Triggs  (mean- 
ing this  plaintiff,  and  meaning  and  intend- 
ing to  charge  that  a  continuation  of  the  lee- 
ture  work  of  this  plaintiff  at  the  Universitj 
of  Chicago  will  end  in  the  revulsion  of  sen- 
timent against  the  writings  of  the  famous 
Shakespeare,  and  intending  to  place  this 
plaintiff  in  an  pdious  and  contemptible  posi- 
tion among  all  lovers  of  the  writings  of 
Shakespeare  and  with  the  public  generally). 
Carnegie  ought  to  endow  Triggs  (meaning 
this  plaintiff).  Oscar  Hammerstein  ought 
to  dramatize  Triggs  (meaning  this  plain- 
tiff). Triggs  is  the  hope,  and  soon  will  be 
the  pride,  of  the  stage.  He  ought  to  have 
not  less  than  $7,000  a  week  for  fifty-three 
weeks  a  year  (meaning  to  cast  a  slur  on  the 
literary  attainments,  and  intending  to  ridi- 
cule, deride,  scoff  at,  and  denounce  the  high 
literary  character  and  the  unquestioned  abil- 
ity of  this  plaintiff,  and  to  attack  him  in  jiis 
profession  as-  a  lecturer  and  writer  at  the 
University  of  Chicago,  and  to  bring  about 
his  removal  from  his  official  position,  and 
from  his  high  standing  with  the  public  gen- 
erally)." 

To  the  complaint  the  defendant  demurred 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  issue  of  law  thus  raised  was  tried  at 
the  special  term,  and  the  court  found  (1) 
that  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action;  and  (2)  that 
thr-aifttementa  complained  of  are  libelous 
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per  se.  It  thereupon  directed  an  interlocu- 
tory judgment  overruling  the  demurrer, 
with  costs,  with  leave  to  the  defendant  to 
answer  within  twenty  days  upon  payment  of 
oosts,  and,  in  default,  that  final  judgment 
should  be  entered.  The  defendant  appealed 
from  such  interlocutory  judgment  to  the 
appellate  division,  where  it  was  reversed, 
and  the  demurrer  of  the  defendant  sus- 
tained, with  costs,  with  leave  to  the  plain- 
tiff to  amend  his  complaint.  Thereupon  he 
appealed  from  the  order  of  the  appellate  di- 
vision by  permission  of  that  court. 

Messrs.  James  W.  Osborne  and  Otto 
T.  HeM»  for  appellant: 

A  libel  is  a  writing  which  sets  a  man  in 
an  odious  or  ridiculous  light,  and  thereby 
diminishes  his  reputation. 

Chase's  Bl.  Com.  3d  ed.  p.  062;  WJUte  v. 
^'icholls,  3  How.  266,  11  L.  ed.  591;  Hill- 
house  V.  Dunning,  6  Conn.  407;  Morey  v. 
Morning  Journal  Asso,  123  N.  Y.  207,  9  L. 
R.  A.  621,  20  Am.  St.  Rep.  730,  25  N.  E. 
161;  Merrill,  Newspaper  Libel,  p.  40;  Coop- 
er V.  Greeley,  1  Denio,  347;  Bouvier,  Law 
Diet.  528;  New  York  Penal  Code,  $  242; 
Moore  v.  Francis,  121  N.  Y.  199,  8  L.  R.  A. 
214,  18  Am.  St.  Rep.  810,  23  N.  E.  1127; 
Gates  V.  New  York  Recorder  Co,  155  N.  Y. 
228,  49  N.  E.  769. 

Whatever  words  have  a  tendency  to  hurt, 
or  are  calculated  to  prejudice,  a  man  who 
seeks  his  livelihood  by  any  trade  or  busi- 
ness, are  actionable. 

Moore  v.  Francis,  121  N.  Y.  199,  8  L.  R, 
A,  214,  18  Am.  St.  Rep.  810,  23  N.  E.  1127; 
Krug  V.  Pitass,  162  N.  Y.  154,  76  Am.  St. 
Rep.  317,  56  N.  E.  526;  Mattioe  v.  Wilcox, 
147  N.  Y.  624,  42  N.  E.  270. 

The  words  complained  of  are  libelous, 
whether  referring  to  the  plaintiff  as  a  pro- 
fessor or  as  an  individual. 

Moffait  v.  Caulduell,  3  Hun,  26;  Martin 
V.  Press  Puh.  Co.  93  App.  Div.  531,  87  N.  Y. 
Supp.  859. 

If  the  words  can  reasonably  convey  that 
which  is  claimed  in  the  innuendo,  and  if 
tliey  were  meant  by  the  defendant  to  convey 
that  which  is  so  charged,  and  if  in  fact  they 
did  convey  that  which  is  charged,  the  libel 
is  as  complete  as  though  it  had  been  made 
in  express  words. 

Flhea  v.  Sun  Printing  d  Puh,  Asso.  14 
^lisc.  415,  35  N.  Y.  Supp.  703;  8a/nderson 
v.  Caldwell,  45  N.  Y.  398,  6  Am.  Rep.  105; 
Queen  v.  Cooper,  L.  R.  2  Q.  B.  Div.  513. 

If  the  words  can  befir  the  meaning 
charged  in  the  innuendo  the  question  is  one 
for  the  jury,  and  not  for  the  court. 

Bergmann  v.  Jones,  94  N.  Y.  64;  Gibson 
V.  Bun  Printing  d  Puh,  Asso,  71  App.  Div. 
566,  76  N.  Y.  Supp.  197. 
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Mr.  Franklin  Bartlett,  for  respondent  r 

Defendant,  by  its  demurrer,  admits  only 
the  publication  and  falsity  of  the  charge. 

Bosi  V.  yew  York  Herald  Co,  58  App.  Div. 
619,  68  N.  Y.  Supp.  1134;  Kennedy  v.  Pressr 
Puh.  Co.  41  Hun,  422. 

The  words  complained  of  are  not  libeloua- 
per  se  of  the  plaintiff  as  an  individual. 

The  language  complained  of  is  merely 
good-natured  banter,  and,  if  such  criticism 
be  not  complimentary,  it  is,  on  the  other 
hand,  clearly  not  in  itself  libelous. 

Goldherger  v.  Philadelphia  Grocer  Pttft^ 
Co.  42  Fed.  42 ;  Btone  v.  Cooper,  2  Denio,  293. 

The  words  complained  of  are  not  libelous,. 
per  se,  of  the  plaintiff  in  his  alleged  profes- 
sion or  occupation  as  an  instructor  or  teach- 
er. 

Cruikshank  v.  Gordon,  118  N.  Y.  178,  23. 
N.  E.  457;  Moore  v.  Francis,  121  N.  Y.  199,. 
8  L.  R.  A.  214,  18  Am.  St.  Rep.  810.  23  N. 
E.  1127;  Matties  v.  Wilcox,  147  N.  Y.  624, 
42  N.  E.  270;  Ki^g  v.  Pitass,  162  N.  Y.  154,. 
76  Am.  St.  Rep.  317,  56  N.  E.  526. 

To  sustain  an  action  for  libel  either  the- 
plaintiff  must  show  special  damage,  or  the- 
nature  of  the  charge  must  be  such  that  the- 
court  can  legally  presume  he  has  been  de- 
graded in  the  estimation  of  his  acquaintan- 
ces, or  of  the  public,  or  lias  suffered  some- 
other  loss  either  in  his  property,  character,, 
or  business,  or  in  his  domestic  or  social  re> 
lations,  in  consequence  of  the  publication. 

Townshend,    Slander    &    Libel,    p.   204; 
StOTie  V.  Cooper,  2  Denio,  299;  Lahouisse  v. 
Evening  Post  Pub.  Co.  10  App,  Div.  30,  41 
N.  Y.  Supp.  688 ;  Ratzcl  v.  Xetr  York  yews- 
Pub.  Co.  67  App.  Div.  598,  73  X.  Y.  Supp^ 
849. 

The  articles  are  not  libelous  per  se  be- 
cause they  do  not  charge  the  plaintiff  witlL 
having  done  anything  which  he  had  not  a  le- 
gal right  to  do. 

Urban  v.  Helmick,  15  Wash.  155,  45  Pac. 
747 ;  Foot  v.  Pitt,  83  App.  Div.  78,  82  N.  Y. 
Supp.  464;  Bione  v.  Cooper,  2  Denio,  301. 

The  alleged  libels  are  merely  criticisms  of 
the  ideas  and  theories  of  the  plaintiff,  and 
of  his  literary  compositions,  and,  there  be- 
ing no  averment  of  special  damage,  such, 
criticism  is  not  libelous  or  actionable. 

Strauss  v.  Francis,  4  Fost.  &  F.  1107; 
Swan  V.  Tappan,  5  Cush.  104;  Young  v.  Ma- 
crae, 3  Best  &  S.  264;  Dooling  v.  Budget 
Pub.  Co.  144  Mass.  258,  59  Am.  Rep.  83,  10* 
N.  E.  809;  MarUn  Fire  Arms  Co.  v.  Shields, 
171  N.  Y.  384,  59  L.  R.  A.  310,  64  N.  E. 
163;  Doicling  v.  Livingstone,  108  Mich.  321, 
32  L.  R,  A.  104,  62  Am.  St.  Rep.  7#2,  66  N. 
W.  225. 

Martin,  J.,  delivered  the  opinion  of  tfae- 
court : 
This  action  was  for  libel.    The  defendant. 
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demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  By  interposing  a 
demurrer  upon  that  ground,  all  the  facts  al- 
leged in  the  complaint,  or  which  can  hy 
reasonable  and  fair  intendment  be  implied 
from  the  allegations  thereof,  are  deemed  ad- 
mitted. Marie  v.  OarrUon,  83  N.  Y.  14; 
Satiders  v.  Soutier,  126  N.  Y.  193,  195,  27 
N.  E.  263;  Ahrena  v.  Jones,  169  N.  Y.  656, 
659,  88  Am.  St.  Rep.  620,  62  N.  i;.  666. 

A  written  or  printed  statement  or  article 
published  of  or  concerning  another  which  is 
false,  and  tends  to  injure  his  reputation, 
and  thereby  expose  him  to  public  hatred, 
contempt,  scorn,  obloquy,  or  shame,  is  libel- 
ous f)er  $e.  Biggs  v.  Dennision,  3  Johns. 
Gas.  198,  2  Am.  Bee  146;  Steele  y.  South- 
wick,  9  Johns.  214;  Van  "Sees  t.  Hamilton, 
19  Johns.  349,  367;  Root  v.  King,  7  Ck)w. 
61 3 ;  Cooper  v.  Greeley,  1  Denio,  347 ;  Shel- 
by y.  Sun  Printing  d  Puh.  Asso,  38  Hun, 
474,  Affirmed  in  109  N.  Y.  611,  15  N.  E.  895; 
McFadden  v.  Morning  Journal  Asso.  28 
App.  Div.  508,  51  N.  Y.  Supp.  275;  Berg- 
mann  Y.  Jones,  94  N.  Y.  51,  64;  Moore  y. 
liYancis,  121  N.  Y.  199,  8  L.  R.  A.  214,  18 
Am.  St.  Rep.  810,  23  N.  E.  1127;  Morey  v. 
Morning  Journal  Asso.  123  N.  Y.  207,  9  L. 
R.  A.  621,  20  Am.  St.  Rep.  730,  26  N.  E. 
161;  Mattice  y.  Wilcox,  147  N.  Y.  624,  42 
N.  E.  270;  Gates  y.  New  York  Recorder  Co. 
155  N.  Y.  228,  49  N.  E.  769;  Morrison  v. 
Smith,  177  N.  Y.  366,  69  N.  E.  726. 

When  the  articles  published  by  the  de- 
fendant of  and  concerning  the  plaintiff  are 
read  in  the  light  of  the  foregoing  principles 
of' law,  it  becomes  obyious,  we  think,  that 
they  were  libelous  per  se.  It  seems  impos- 
sible for  any  fair-minded  person  to  read  the 
articles  alleged  in  the  complaint  without 
reaching  the  conclusion  that  they  were  not 
only  intended,  but  necessarily  calculated,  to 
injure  the  plaintiiT's  reputation,  and  to  ex- 
pose him  to  public  contempt,  ridicule,  or 
flhame. 

It  is  contended  by  the  respondent  that  the 
articles  published  were  a  mere  comment  or 
criticism  of  matters  of  public  interest  and 
concern,  and  hence  were  privileged.  While 
everyone  has  a  right  to  comment  on  matters 
of  public  interest,  so  long  as  one  does  so 
fairly,  with  an  honest  purpose,  and  not  in- 
temperately  and  maliciously,  although  the 
publication  is  made  to  the  general  public  by 
means  of  a  newspaper,  yet  what  is  privi- 
leged is  criticism,  not  other  defamatory 
statements;  and,  if  a  person  takes  upon 
himself  to  allege  matters  otherwise  action- 
able, he  will  not  be  privileged,  however  hon- 
est his  motives,  if  those  allegations  are  not 
true.  When  a  publisher  goes  beyond  the 
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limits  of  fair  criticism,  his  language  passes 
into  the  region  of  libel,  and  the  question 
whether  those  limits  have  been  transcended 
may  become  a  question  of  law,  but  ordina- 
rily presents  a  question  for  the  jury.  Fay 
v.  Harrington,  176  Mass.  270,  57  N.  E.  3G5). 
It  is  true  that  an  author,  when  he  places  his^ 
work  before  the  public,  invites  criticism; 
and,  however  hostile  it  may  be,  the  critic  is 
not  liable  for  libel,  provided  he  makes  no- 
misstatements  of  material  facts  contained 
in  the  writing,  and  does  not  go  out  of  his 
way  to  attack  the  author.  The  critic  must, 
however,  confine  himself  to  criticism,  and 
not  make  it  the  veil  for  personal  (insure,, 
nor  allow  himself  to  run  into  reckless  and 
unfair  attacks  merely  for  the  purpose  of  ex- 
ercising his  power  of  denunciaticm.  If,  un- 
der the  pretext  of  criticizing  a  literary  pro- 
duction or  the  acts  of  one  occupying  a  piib- 
lic  position,  the  critic  takes  an  opportunity 
to  attack  the  author  or  occupant,  he  will  bfr 
liable  in  an  action  for  libel.  Cooper  v^ 
Stone,  24  Wend.  434;  Mattice  v.  Wilcox,  71 
Hun,  485,  488,  24  N^  Y.  Supp.  1060,  Affirmed 
in  147  N.  Y.  624,  42  N.  E.  270;  Hamilton  v. 
Eno,  81  N.  Y.  116.  Moreover,  it  is  difficult 
to  perceive  how  this  privilege  can  be  tried 
on  demurrer,  as  the  question  whether  the- 
criticism  was  fair  and  just,  or  wilfully  as- 
sailed the  reputation  of  the  plaintiff,  would 
be  for  the  jury.  In  this  case  it  is  obvious- 
that  the  articles  complained  of  go  far  be- 
yond the  field  of  fair  and  honest  criticism, 
and  are  attempts  to  portray  the  plaintiff  in 
a  ridiculous  light.  As  was  in  effect  said  by 
the  learned  judge  in  the  dissenting  opinion 
below:  The  articles  complained  of  repre- 
sent the  plaintiff  as  illiterate,  uncultivated,, 
coarse,  and  vulgar,  and  his  ideas  as  sensa- 
tional, absurd,  and  foolish.  They  also  rep- 
resent him  as  egotistical  and  conceited  in 
the  extreme,  and  convey  the  impression  that 
he  makes  himself  ridiculous  both  in  hia 
method  of  instruction  and  by  his  public  lec- 
tures. They  also  ridicule  his  private  life,, 
by  charging  that  he  was  unable  to  select  a 
name  for  his  baby  until  after  a  year  of  sol- 
emn deliberation.  In  short,  they  effect  ta 
represent  him  as  a  presumptuous  literary 
freak.  These  representations  concerning  hia 
personal  characteristics  were  not  within  the 
bounds  of  fair  and  honest  criticism,  and  are 
clearly  libelous  per  se. 

It  is  likewise  claimed  by  the  respondent 
that  these  articles  were  written  in  jest,  and 
hence  that  it  is  not  liable  to  the  plaintiff  for 
the  injury  he  has  sustained.  It  is,  perhaps^ 
possible  that  the  defendant  published  the 
articles  in  question  as  a  jest,  yet  they  do  not 
disclose  that,  but  are  a  scathing  denuncia- 
tion, ridiculing  the   plaintiff.     If,   however^ 
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they  can  be  regarded  as  having  been  pub- 
lished as  a  jest,  then  it  should  be  said  that, 
however  desirable  it  may  be  that  the  read- 
ers of,  and  the  writers  for,  the  public  prints 
shall  be  amused,  it  is  manifest  that  neither 
such  readers  nor  writers  should  be  furnished 
such  amusement  at  the  expense  of  the  repu- 
tation or  business  of  another.  In  the  lan- 
guage of  Joy,  C.  B.:  "The  principle  is 
<$lear,  that  a  person  shall  not  be  allowed  to 
murder  another's  reputation  in  jest;"  or,  in 
the  words  of  Smith,  B.,  in  the  same  case: 
^*If  a  man  in  jest  conveys  a  serious  imputa- 
tion, he  jests  at  his  peril."  Donoghue  v. 
Bayes  (1831)  Hayes,  Exch.  266,  266.  We 
are  of  the  opinion  that  one  assaulting  the 
reputation  or  business  of  another  in  a  pub- 
lic newspaper  cannot  justify  it  upon  the 
^ound  that  it  was  a  mere  jest,  unless  it  is 
perfectly  manifest  from  the  language  em- 
ployed that  it  could  in  no  respect  be  regard- 
«d  as  an  attack  upon  the  reputation  or  busi- 
ness of  the  person  to  whom  it  related. 

'  The  single  purpose  of  the  rule  permitting 
fair  and  honest  criticism  is  that  it  promotes 
the  public  good,  enables  the  people  to  dis- 
<cern  right  from  wrong,  encourages  merit, 
and  firmly  condemns  and  exposes  the  char- 
latan and  the  cheat,  and  hence  is  based  up- 
on public  policy.  The  distinction  between 
•criticism  and  defamation  is  that  criticism 
deals  only  with  such  things  as  invite  public 
■attention  or  call  for  public  comment,  and 
does  not  follow  a  public  man  into  his  pri- 
vate life,  or  pry  into  his  domestic  concerns. 
It  never  attacks  the  individual,  but  only  his 
work.  A  true  critic  never  indulges  in  per- 
-sonalities,  but  confines  himself  to  the  mer- 
its of  the  subject-matter,  and  never  takes 
Advantage  of  the  occasion  to  attain  any 
other  object  beyond  the  fair  discussion  of 
matters  of  public  interest,  and  the  judicious 
guidance  of  the  public  taste.  The  articles 
in  question  come  far  short  of  falling  within 
the  line  of  true  criticism,  but  are  clearly 
•defamatory  in  character,  and  are  libelous 
per  ae. 

It  follows  that  the  order  of  the  Appellate 
Divinion,  and  the  interlocutory  judgment  en- 
tered thereon  reversing  the  interlocutory 
judgment  of  the  Special  Term,  should  be  re- 
versedy  the  judgment  of  the  Special  Term 
afiirmed,  with  costs  to  the  appellant  in  all 
the  courts,  and  the  questiMi  certified  an- 
•swered  in  the  afflnnative. 

Parker,  Ch.  J.,  and  Bartlett,  Vanm, 
Oullen,      and      Werner,      JJ.,      o<Hicur. 
O'Briea,  J.,  absent, 
66  L.  R.  A* 


Elizabeth  8.  GILLESPIE,  Appt.^ 

V. 

BBOOKLTN  HEIGHTS  RAILROAD  COM- 
PANY, Bespt. 

(178  N.  T.  847.) 

1.  The  dntT  to  receive  from  a  passen- 
ffer  a  coin  or  bill  la  excess  of  the 
fare    due   and    return   the   change    in 

a  respectful  manner  Is  part  of  the  contract 
obllj^atlon  of  a  street  car  company  so  long 
as  the  amount  tendered  is  not  In  excesa  of  the 
reasonable  amount  which  may  be  tendered  un- 
der the  rules  and  regulations  of  the  com- 
pany. 

2.  The  fact  that  a  street-car  conductor 
acts  maliciously  in  callinfir  a  passen- 
8r«r  a  deadbeat  when  asked  for  change 
due  her  does  not  absolve  the  company  from 
liability  for  his  act,  since  it  is  done  in  the 
course  of  his  employment,  and  constitutes  a 
breach  of  the  company's  duty  to  protect  the 
passenger  from  such  insult. 

3.  The  Injury  Inflicted  upon  a  street- 
car passenflTcr  thron^h  mental  snf- 
ferlnir*  humiliation^  wounded  pride, 
and  dlssrace  liecause  of  the  act  of  the 
conductor  in  calling  her  a  deadbeat  when 
she  asked  for  the  proper  change  for  money 
she  has  tendered  in  payment  of  fare  may  be 
conslJered  in  assessing  the  damages  for 
breach  of  the  carrier's  contract  to  return  the 
proper  change  for  money  tendered. 

(Parker,  Oh,  J»j  and  Oray  and  O'Brien,  J  J,, 

dissent,) 

(April  26,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court;  Second  Department,  affirming  a  judg- 
ment of  the  Kings  Ck)unty  Circuit  in  her 
favor  for  a  less  amount  than  she  demanded 
in  an  action  brought  to  receiver  damages  for 
insult  and  abuse  of  her  bgr  defendant's  con- 
ductor.   Reversed. 

Statement  by  Marttiiy  J.: 

On  the  26th  of  December,  1900,  the  plain- 
tiff, who  was  a  practising  physiciaa, 
boarded  one  of  the  defendant's  ears  at  the 
corner  of  Nostrand  avenue  and  Fulton  street 
at  about  10:20  in  the  morning.  As  to  what 
thereafter  occurred  the  plaintiff  testified: 
*'I  know  who  the  conductor  was  on  that  ear ; 
Conductor  Wright.    He  came  to  collect  my 

NOTB. — As  to  carrier's  liability  for  insnlt  to 
passenger  or  abuse  less  than  assault  by  em- 
ployee, see  also,  in  this  series,  Louisville  & 
N.  R.  Co.  V.  Ballard,  2  L.  R.  A.  694 ;  Lafltte  v. 
New  Orleans  City  ft  L.  R.  Co.  12  L.  R.  A.  8S7 ; 
Louisville,  N.  O.  ft  T.  R.  Co.  v.  Patterson,  22  L. 
R.  A.  259 ;  Boggess  v.  Chesapeake  ft  O.  R.  G». 
23  L.  R.  A.  777;  and  Knoxville  Traction  Ool 
V.  Lane,  46  L.  R.  A.  549. 
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fare  just  a  few  minutes  after  I  got  on  the 
•car.  I  gave  him  a  25-cent  piece,  and  said  to 
liim,  'A  transfer,  please,  to  Reid  avenue.* 
Just  at  that  moment  a  lady  on  the  opposite 
-side  called  to  him.  He  crossed,  and  he  went 
to  punch  a  transfer,  and  T  thought  it  was 
mine,  and  I  said  to  him,  'Please  don't  do 
that  until  I  speak  with  you.'  He  paid  no 
attention.  After  he  gave  the  lady  her  trans- 
fer, I  said  to  him:  'Won't  you  please  come 
liere?  I  wish  to  speak  to  you  about  the 
transfer.*  So  he  came  across  very  growly 
iind  roughly,  and  wanted  to  know,  'What  is 
the  matter  with  yez?'  I  said,  'Won't  you 
please  tell  me — I  don't  know  much  about 
those  streets  away  up  here — which  would  be 
the  nearest,  Reid  avenue  or  Sumner  avenue, 
to  Stuyvesant  avenue?'  He  said,  'We  don't 
have  any  Reid  avenue  transfers;  we  trans- 
fer at  Sumner  avenue.'  'Well,'  I  said  then, 
"T  thank  you;  please  give  me  a  transfer  for 
Sumner  avenue  and  my  change;'  and  he  ac- 
tually hollowed  at  me,  'What  change?'  I 
«aid,  'The  money  I  gave  you,  25  cents;  and 
I  want  my  change;'  and  he  put  his  hands  in 
his  pocket,  and  he  pulled  out  a  whole  hand- 
ful of  pennies  or  nickels.  He  said,  'Do  you 
see  any  25  cents  there?'  He  said:  'It  is  the 
likes  of  ye.  You  are  a  deadbeat.  You  are 
a  swindler.  I  know  the  likes  of  ye.'  He 
said,  'You  didn't  give  me  25  cents.'  The  lady 
that  sat  next  to  me  set  the  conductor  right. 
She  said  to  him,  'I  am  sure,  sir,  she  gave 
jou  a  quarter  of  a  dollar;  I  saw  her  give  it 
to  you;'  and  he  turned.  'Well,  perhaps  you 
are  a  friend  of  hers.'  Then  he  said  that 
deadbeats  like  me,  he  knew  that  every  day 
they  were  traveling  on  the  ears;  he  knew 
the  swindlers  and  the  deadbeats.  'But  you 
<san't  deadbeat  me.  I  know  you.  You  be- 
long to  them;'  and  be  said  then,  'Why,  only 
here  the  other  day  I  had  just  such  a  woman 
as  you  trying  to  deadbeat  me  out  of  money;' 
and  I  said,  'I  want  my  change,  and  I  don't 
want  sudi  insolence.'  Then  he  walked  back, 
and  two  gentlemen  got  on  the  car,  and  he 
called  the  attention  of  those  gentlemen  to 
me,  and  said  pointing  to  me —  I  went  to  the 
•door,  and  he  wms  telling  them  how.  I  was  try- 
ing to  swindle  him.  'But,'  he  said,  'I  know 
them.  They  are  all  deadbeats.  She  can't 
beat  me.'  I  said  to  him,  Tjook.  here,  sir;  I 
know  President  Rossiter,  and  I  shall  make  a 
complaint  of  you;'  and  he  came  over  close 
to  roe.  He  said,  'Ah,  the  likes  of  you,'  he 
said.  'You  couldn't  make  a  complaint  to 
President  Rossiter,'  he  said.  'I  have  been 
<m  this  road  too  long  for  you  to  have  any 
authority  with  him;  no,  no.'  "Well,'  I  said, 
'I  shall  tell  him,'  and  I  went  back  and  sat 
"down."  The  plaintiff  further  and  in  sub- 
stance testified  that  she  noticed  that  there 
was  a  smell  of  whisky  in  the  conductor's 
breath;  that  he  did  not  give  her  diange  at 
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all;  that  he  gave  her  no  transfer;  that  he 
said  nothing  except  merely  that  he  had 
nothing  to  do  with  her,  and  that  "I  was  a 
deadbeat  and  a  swindler."  She  then  testi- 
fied as  to  her  efforts  to  see  President  Rossi- 
ter ;  that  when  she  reached  his  office  she  was 
about  4  miles  from  home;  that  she  walked 
that  distance  because  she  had  no  money  with 
which  to  pay  her  fare;  that  she  became  sick, 
was  confined  to  the  bed  for  two  days,  and  as 
to  its  effect  upon  her  business.  All  this  evi- 
dence was  undisputed.  At  the  close  of  the 
plaintiff's  case  the  defendant  made  a  motion 
for  a  dismissal  of  the  complaint,  and  the 
court  said:  "The  allegation  of  the  complaint 
is  that  it  was  done  maliciously  by  the  serv- 
ant of  the  corporation,  so  that  takes  it  out 
of  the  action  against  the  corporation  any- 
way, so  far  as  the'slander  part  of  it  is  con- 
cerned. The  only  question  now  is  whether 
she  is  entitled  to  recover  the  amount  that 
she  paid  for  the  fare."  The  plaintiff  claimed 
she  was  entitled  to  recover  more.  The  court 
thereupon  said:  "On  the  testimony  as  it 
stands  they  [the  company]  did  receive  it. 
It  is  uncontradicted  now  that  they  did  re- 
ceive it.  I  think  I  will  direct  a  verdict  for 
the  20  cents  if  you  [referring  to  the  defend- 
ant's counsel]  want  to."  The  plaintiff  ex- 
cepted to  the  direction  of  a  verdict,  and 
asked  to  go  to  the  jury  "upon  the  facts  in 
the  case,  upon  the  wrong  and  the  wrongful 
deteniion  of  this  woman's  money,  and  the 
suffering  occasioned  by  it,"  and  the  court 
directed  a  verdict  for  the  plaintiff  for  20 
cents,  and  held  that  that  was  the  extent  to 
which  the  railroad  company  was  liable,  and 
that  "the  other  damages,  if  any  have  grown 
out  of  it,  are  not  the  proximate  result  of  the 
act  of  the  conductor."  The  verdict  was  di- 
rected with  the  consent  of  the  defendant's 
counsel. 

Messrs,  James  D.  Bell  and  MelTllle  J* 
France,  for  appellant: 

The  defendant  violated  its  duty  to  carry 
its  passenger  safely  and  properly,  and  to 
treat  her  respectfully. 

Dwvnelle  v.  Neio  York  C,  d  H.  R.  R,  Co. 
120  N.  Y.  117,  8  L.  R,  A.  224,  17  Am.  St. 
Rep.  611,  24  N.  K  319;  Stewart  v.  Brook- 
lyn d  C.  T.  R,  Oo,  90  N.  Y.  688,  43  Am. 
Rep.  185;  Palmeri  v.  Manhattan  R,  Co.  133 
N.  Y.  261,  16  L.  R.  A.  136,  28  Am.  St.  Rep. 
632,  30  N.  E.  1001;  Texas  d  P.  R.  Co.  v. 
Jones  (Tex.  Civ.  App.)  39  S.  W.  124;  3 
Thomp.  Neg.  §  3185;  Ooddard  v.  Grand 
Trunk  R,  Oo,  57  Me.  202,  2  Am.  Rep.  39; 
Nieto  v.  Clark,  1  Cliff.  145,  Fed.  Cas.  No. 
10,262. 

The  defendant's  servant,  in  the  course  of 
his  employment,  wrongfully  withheld  the 
plaintiff's  money  and  injured  her  further  in 
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his  abusive  and  insulting  language  to  her  at 
the  time  he  refused  to  return  it  to  her. 

Mulligan  v.  .Veto  York  d-  R.  B.  R.  Co.  129 
N.  Y.  50G,  14  L.  R.  A.  791,  26  Am.  St.  Rep. 
539,  29  N.  E.  952;  Palmeri  v.  Manhattan  R. 
Co,  133  N.  Y.  201,  10  L.  R.  A.  136,  28  Am. 
St.  Rep.  032,  30  N.  E.  1001 ;  Jacobs  v.  Third 
Ave.  R.  Co.  71  App.  Div.  199,  75  N.  Y.  Supp. 
679 ;  Penny  v.  A" etr  York  C.  d  E.  R.  R.  Co. 
34  App.  Div.  10,  53  N.  Y.  Supp.  1043;  Ham- 
ilton V.  Third  Ave.  R.  Co.  53  N.  Y.  26. 

Mr.  I.  B.  Oeland  with  Mr.  George  D. 
Teomana,  for  respondent: 

Plaintiff  cannot  recover  for  the  walk  she 
had  after  she  had  gone  to  East  New  York  to 
make  a  complaint  against  the  conductor,  and 
for  the  pain  and  inconvenience  which  she 
claims  to  have  suffered  as  a  result  of  this 
walk,  because  they  were  not  the  proximate 
result  of  the  taking  of  the  20  cents. 

Seifter  v.  Brooklyn  Heighta  R.  Co.  169  N. 
Y.  256,  62  N.  E.  349 ;  Laidktto  v.  iSfa^e,  168 
N.  Y.  73,  44  L.  R.  A.  216,  62  N.  E.  679; 
Connelly  v,  Ri9t,  20  Misc.  31,  46  N.  Y. 
Supp.  321 ;  HoUenheok  v.  Johnaon^  79  Hun, 
499,  29  N.  Y.  Supp.  946;  Oarpen^ter  v.  Pennr 
aylvania  R.  Co.  13  App.  Div.  828,  48  N.  Y. 
Slipp.  208. 


J.,  delivered  the  opinion  of  the 
court: 

The  principal,  and  practically  the  only, 
question  in*  Ived  upon  this  appeal  is 
whether  the  plaintiff  was  entitled  to  recover 
for  the  tort  or  breach  of  contract  proved  an 
amount  in  excess  of  the  sum  she  actually 
overpaid  the  defendant's  oonductor.  Con- 
fessedly, the  plaintiff  was  a  passenger  on 
the  defendant's  car,  and  was  entitled  to  be 
carried  over  its  road.  That  at  the  time  of 
this  occurrence  the  relation  of  carrier  and 
passenger  existed  between  the  defendant  and 
the  plaintiff  is  not  denied.  The  latter  gave 
the  conductor  a  quarter  of  a  dollar  from 
which  to  take  her  fare.  He  received  it,  but 
did  not  return  her  the  20  cents  change  to 
which  ehe  was  entitled.  She  subsequently 
asked  him  for  it,  when  he,  in  an  abusive 
and  imprudent  manner,  not  only  refused  to 
pay  it,  but  also  grossly  insulted  her  by  call- 
ing her  a  deadbeat  and  a  swindler,  and  by 
the  use  of  other  insulting  and  improper  lan- 
guage, even  after  a  fellow  passenger  had  in- 
formed him  that  she  had  given  him  the 
amount  she  claimed.  In  this  case  there  was 
obviously  a  breach  of  the  defendant's  con- 
tract and  of  its  duty  to  its  passenger.  It 
wae  its  duty  to  receive  any  coin  or  bill  not 
in  excess  of  the  amount  permitted  to  be  ten- 
dered for  fare  on  its  car  under  its  rules  and 
regulations,  and  to  make  the  change,  and  re- 
turn it  to  the  plaintiff,  or  person  tendering 
the  money  for  the  fare.  That  certainly  must 
have  been  a  part  of  the  contract  entered  into 
(MJ  L.  R.  A. 


by  the  defendant,  and  the  refusal  of  the  con- 
ductor to  return  her  change  was  a  tortious 
act  upon  his  part,  performed  by  him  while- 
acting  in  the  line  of  his  duty  as  the  de- 
fendant's servant.  To  that  extent,  at  least, 
the  contract  between  the  parties  was  broken .> 
and  as  an  incident  to  and  accompanying  that 
breach  the  language  and  tortious  acts  com- 
plained of  were  employed  and  performed  b^ 
the  defendant's  conductor. 

This  brings  us  to  the  precise  question 
whether,  in  an  action  to  recover  damagctv 
for  the  breach  of  that  contract  and  for  tli& 
tortious  acts  of  the  conductor  in  relation 
thereto,  the  conduct  of  such  employee  and 
his  treatment  of  the  plaintiff  at  the  time 
may  be  considered  upon  the  question  of  dam- 
ages, and  in  aggravation  thereof.  That  the 
plaintiff  suffered  insult  and  indignity  at. 
the  hands  of  the  conductor,  and  was  treated 
disrespectfully  and  indecorously  by  him  un- 
der such  circumstances  as  to  occasion  men- 
tal suffering,  humiliation,  wounded  pride,, 
and  disgrace,  there  can  be  little  doubt.  At 
least  the  jury  might  have  so  found  upon 
the  evidence  before  them.  This  question 
was  treated  on  the  argument  as  a  novel  one, 
and  as  requiring  the  establishment  of  a  neu^ 
principle  of  law  to  enable  the  plaintiff  to  re> 
cover  damages  in  excess  of  the  amount  re- 
tained by  the  defendant's  conductor  which 
rightfully  belonged  to  her.  In  that  w& 
think  counsel  were  at  fault,  and  that  the 
right  to  such  a  rocovery  is  established  be- 
yond question,  as  will  be  seen  by  the  author- 
ities which  we  shall  presently  consider^ 
The  consideration  €i  this  general  question 
involves  two  propositions.  The  first  relates 
to  the  duties  of  carriers  to  their  passengers,. 
and  the  second  to  the  rule  of  damages  when 
there  has  been  a  breach  of  such  duty.  The- 
relation  between  a  carrier  and  its  passenger 
is  more  than  a  mere  contract  relation,  as  it 
may  exist  in  the  absence  of  any  contract 
whatsoever.  Any  person  rightfully  on  th& 
cars  of  a  railroad  .company  is  entitled  to 
protection  by  the  carrier,  and  any  breach  of 
its  duty  in  that  respect  is  in  the  nature  of  a 
tort,  and  recovery  may  be  had  in  an  action 
of  tort  as  well  as  for  a  breach  of  the  con- 
tract. 2  Sedgw.  Damages,  637.  In  consider 
ing  the  duties  of  carriers  to  their  pas- 
sengers, we  find  that  the  elementary  writers- 
have  often  discussed  this  question,  and  that 
it  has  frequently  been  the  subject  of  judicial 
consideration.  Thus,  in  Booth  on  Street 
Railways,  §  372.  it  is  said:  'The  contract 
on  the  part  of  the  company  is  to  safely  carrj^ 
its  passengers,  and  to  compensate  them  for 
all  unlawful  and  tortious  injuries  inflicted 
by  its  servants.  It  calls  for  safe  carriage^ 
for  safe  and  respectful  treatment  from  the- 
c*arrier's  servants,  and  for  immunity  from 
assaults  by  them,  or  by  other  persons,  if  it 
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can  be  prevented  by  them.  No  matter  what 
the  motive  is  which  incites  the  servant  of 
the  carrier  to  commit  an  improper  act 
towards  the  passenger  during  the  existence 
of  the  relatipn..  the  master  is  liable  for  the 
act  and  its  natural  and  legitimate  conse- 
quences. Hence  it  is  responsible  for  the  in- 
sulting conduct  of  its  servants,  which  stops 
short  of  actual  violence."  In  Hutchinson 
on  Carriers,  §§  595»  596,  the  rule  is  stated 
as  follows:  "The  passenger  is  entitled,  not 
only  to  every  precaution  which  can  be  used 
by  the  carrier  for  his  personal  safety,  but 
Also  to  respectful  treatment  from  him  and 
his  servants.  From  the  moment  the  relation 
•commences,  as  has  been  seen,  the  passenger 
is,  in  a  gieat  measure,  under  the  protection 
of  the  carrier,  even  from  the  violent  conduct 
of  other  passengers,  or  of  strangers  who  may 
be  temporarily  upon  his  conveyance.  •  .  . 
The  carrier's  obligation  is  to  carry  his  pas- 
senger safely  and  properly,  and  to  treat  him 
respectfully ;  and,  if  he  intrusts  the  perform- 
ance of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in 
A^iiich  they  execute  tlie  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  vio- 
lence and  insult  from  whatever  source  aris- 
ing. He  is  not  regarded  as  an  insurer  of 
his  passenger's  safety  against  every  possible 
source  of  danger,  but  he  is  bound  to  use  all 
such  reasonable  precautions  as  human  judg- 
ment and  foresight  are  capable  of  to  make 
his  passenger's  journey  safe  and  comforta- 
ble. He  must  not  only  protect  his  passenger 
against  the  violence  and  insults  of  strangers 
and  copassengers,  but,  a  fortiori,  against 
the  violence  and  insults  of  his  own  servants. 
If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished, 
but,  on  the  contrary,  the  passenger  is  as- 
saulted and  insulted  throu^  the  negligence 
or  wilful  misconduct  of  the  carrier's  serv- 
ant, the  carrier  is  necessarily  responsible. 
And  it  seems  to  us  it  would  be  cause  of  pro- 
found regret  if  the  law  were  otherwise.  The 
carrier  selects  his  own  servants,  and  can 
discharge  them  when  he  pleases,  and  it  is 
but  reasonable  that  he  should  be  responsible 
for  the  manner  in  which  they  execute  their 
trust."  In  Thompson  on  Negligence,  §  3186, 
the  learned  writer,  after  stating  the  forego- 
ing rule,  adds:  "The  carrier  is  liable  abso- 
lutely, as  an  insurer,  for  the  protection  of 
the  passenger  against  assaults  and  insults 
at  the  hands  of  his  own  servants,  because  he 
<K>ntracts  to  carry  the  passenger  safely  and 
to  give  him  decent  treatment  en  route. 
Hence,  an  unlawful  assault  or  an  insult  to 
a  passenger  by  liis  servant  is  a  violation  of 
his  contract  by  the  very  person  whom  he  has 
employed  to  carry  it  out.  The  intendment 
of  the  law  is  that  he  contracts  absolutely  to 
60  L.  R.  A. 


protect  his  passenger  against  the  miscon- 
duct of  his  own  servants  whom  he  employs 
to  execute  the  contract  of  carriage.  The 
duty  of  the  carrier  to  protect  the  passenger 
during  the  transit  from  the  assaults  and  in- 
sults of  his  own  servants  being  a  duty  of  an 
absolute  nature,  the  usual  distinctions  which 
attend  the  doctrine  of  respondeat  superior 
cut  little  or  no  figure  in  the  case."  Again, 
in  Schouler  on  Bailments,  §  644,  it  is  said: 
"Nor  is  it  only  good  treatment  from  fellow 
passengers  and  from  strangers  coming  upon 
the  car,  vessel,  or  vehicle  that  each  passenger 
is  entitled  to,  but  he  should  be  well  treated 
by  the  passenger  carrier  himself,  and  all 
whom  such  carrier  employs  in  and  about  the 
vehicle  in  the. course  of  the  journey.  If  the 
general  doctrine  of  master  and  servant  may 
be  said  to  apply  here,  it  applies  with  a  very 
strong  bias  against  the  master,  even  where 
the  servant's  acts  appear  to  be  aggressive, 
wanton,  malicious,  and,  so  to  speak,  such  as 
one's  strict  contract  of  service  or  agency 
does  not  readily  imply.  Such  is  the  general 
construction,  so  long  as  the  offensive  words 
and  acts  of  a  conductor,  ...  or  other 
such  servant  complained  of,  were  said  or 
committed  in  the  usual  line  of  duty,  while, 
for  instance,  scrutinizing  tickets  and  deter- 
mining the  right  to  travel,  excluding  of- 
fenders and  trespassers,  and  enforcing,  or 
pretending  to  enforce,  the  carrier's  rules 
aboard  the  vehicle;  and  this  whether  the 
transportation  of  passengers  be  by  land  or 
water." 

Having  thus  considered  a  portion  of  the 
elementary  authorities  relating  to  this  ques- 
tion, we  will  now  consider  a  few  of  the 
many  decided  cases  relating  to  the  same  sub- 
ject. In  Chamberlain  v.  Chandler,  3  Mason, 
242,  245,  Fed.  Cas.  No.  2,675,  Judge  Story, 
who  delivered  the  opinion  of  the  court,  in 
discussing  the  duties,  relations,  and  respon- 
sibilities which  arise  between  the  carrier  and 
passenger,  said:  "In  respect  to  passengers, 
the  case  of  the  master  is  one  of  peculiar  re- 
sponsibility and  delicacy.  Their  contract 
with  him  is  not  for  mere  shiproom  and  per- 
sonal existence  (m  board,  but  for  reasonable 
food,  comforts,  necessaries,  and  kindness.  It 
is  a  stipulation,  not  for  toleration  merely,  but 
for  respectful  treatment,  for  that  decency  of 
demeanor  which  constitutes  the  charm  of 
social  life,  for  that  attention  which  miti- 
gates evils  without  reluctance,  and  that 
promptitude  which  administers  aid  to  dis- 
tress. In  respect  to  females  it  proceeds  yet 
faither;  it  includes  an  implied  stipulation 
against  general  obscenity,  that  immodesty  of 
approach  which  borders  on  lasciviousness, 
against  that  wanton  disregard  of  the  feel- 
ings which  aggravates  every  evil,  and  en- 
deavors by  thf  excitement  of  terror  and  cool 
malignancy  of  conduct  to  inflict  torture  up* 
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ou  suBoeptible  minds.  •  •  •  It  is  inti- 
muted  that  all  these  acts,  though  wrong  in 
morals,  are  yet  acts  which  the  law  does  not 
punish;  that  if  the  person  is  untouched,  if 
the  acts  do  not  amount  to  an  assault  and 
battery,  they  are  not  to  be  redressed.  The 
law  looks  on  them  as  unworthy  of  its  cog- 
nizance. The  master  is  at  liberty  to  inflict 
the  most  severe  mental  sufferings  in  the 
most  tyrannical  mamier,  and  yet,  if  he  with- 
holds a  blow,  the  victim  may  be  crushed  by 
his  unkindness.  He  commits  nothing  with- 
in the  reach  of  civil  jurisprudence.  My 
opinion  is  that  the  law  involves  no  such  ab- 
surdity. It  is  rational  and  just.  It  gives 
compensation  for  mental  sufferings  occa- 
sioned by  acts  of  wanton  injustice,  equally 
whether  they  operate  by  way  of  direct  or  of 
consequential  injuries.  In  each  case  the 
contract  of  the  passengers  for  the  voyage  is, 
in  substance,  violated;  and  the  wrong  is  to 
be  redressed  as  a  cause  of  damage."  In 
Knoxville  Traction  Co.  v.  Lane,  103  Tenn. 
376,  46  L.  R.  A.  549,  53  S.  W.  557,  it  was 
held  that  an  electric  street  railway  company 
vrms  liable  in  damages  to  a  passenger  for  the 
injury  to  his  feelings  by  the  indecent  and 
insulting  language  of  its  employee,  upon  the 
ground,  not  of  tort  or  negligence,  but  of 
breach  of  its  contract  that  obligates  the  car- 
rier not  only  to  transport  the  passenger,  but 
to  guarantee  him  respectful  and  courteous 
treatment,  and  to  protect  him  from  violence 
and  insult  from  strangers  and  from  its  own 
employees;  that  as  to  the  latter,  the  obli- 
gation of  its  contract  is  absolute;  and  that 
it  selects  its  agents  to  perform  its  contract, 
and  the  carrier,  and  not  the  passenger,  must 
assume  the  responsibility  for  the  acts  and 
conduct  of  such  agents.  In  Cole  v.  Atlanta 
d  W,  P,  R.  Co.  102  Ga.  474,  477,  31  S.  E. 
107,  it  was  held  that  it  was  the  unquestion- 
able duty  of  a  railroad  company  to  protect 
a  passenger  against  insult  or  injury  from 
its  conductor,  and  that  the  unprovoked  use 
by  a  conductor  to  a  passenger  of  opprobrious 
words  and  abusive  language  tending  to  hu- 
miliate the  passengel*  or  subject  him  to  mor- 
tification gives  to  the  latter  a  right  of  ac- 
tion against  the  company.  In  that  case  it 
was  said:  ''The  carrier's  liability  is  not 
confined  to  assaults  committed  by  its  serv- 
ants, but  it  extends  also  to  insults,  threats, 
and  other  disrespectful  conduct."  In  Qod- 
dard  v.  Grand  Trunk  R.  Co,  57  Me.  202,  213, 
2  Am.  Rep.  39,  it  was  held  that  a  common 
carrier  of  passengers  is  responsible  for  the 
misconduct  of  his  servant  towards  a  pas- 
senger. In  that  case  Walton,  J.,  delivering 
the  opinion  of  the  court,  said:  "The  car- 
rier's obligation  is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  re- 
spectfully; and,  if  he  intrusts  the  perform- 
ance of  this  duty  to  his  servants,  the  law 
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holds  him  responsible  for  the  manner  ij» 
which  they  execute  the  trust.  The  law  seem» 
to  be  now  well  settled  that  the  carrier  i» 
obliged  to  protect  his  passenger  from  vio- 
lence and  insult,  from  whatever  source  aris- 
ing. ...  He  must  not  only  protect  his. 
passenger  against  the  violence  and  insults  of 
strangers  and  copassengers,  but,  a  fortiori, 
against  the  violence  and  insults  of  his  6wn 
servants.  If  this  duty  to  the  passenger  is  not 
performed,  if  this  protection  is  not  fur- 
nished, but,  on  the  contrary,  the  passenger 
is  assaulted  'and  insulted,  through  the  neg- 
ligence or  the  wilful  misconduct  of  the  car- 
rier's servant,  the  carrier  is  necessarily  re- 
sponsible,"— citing  Hotce  v.  A^cicmarcA,  12 
Alien,  55;  Moore  v.  Fitchhurg  R.  Co,  4 
Gray,  465,  64  Am.  Dec.  83;  Seymour  v. 
Greenwood,  7  Hurlst.  &  X.  355,  30  L.  J. 
Exch.  N.  S.  327,  4  L.  T.  N.  S.  836,  9  We*k. 
Rep.  785;  Milwaukee  d  M,  R.  Co.  v.  Finney,, 
10  Wis.  388;  Pennsylvania  R.  Co.  v.  Van- 
diver,  42  Pa.  365,  82  Am.  Dec.  520;  Phila- 
delphia d  R,  R,  Co.  V.  Derby,  14  How.  468,. 
14  L.  ed.  502;  Pittsburgh,  Ft.  W,  d  C.  R. 
Co,  V.  Hinds,  63  Pa.  512,  91  Am.  Dec.  224: 
Flint  V.  Norwich  d  N.  Y.  Tramp.  Co.  34 
Conn.  554,  Fed.  Gas.  No.  4,873;  Landrcaux^ 
V.  Bel,  5  La.  434;  Baltimore  d  0.  R.  Co.  w 
Blocher,  27  Md.  277.  The  decision  in  South- 
em  Kansas  R,  Co.  v.  Hinsdale,  38  Kan.  507, 
16  Pac.  937,  was  to  the  effect  that  where  a 
conductor,  in  ejecting  a  person  from  a  train,, 
uses  insulting  or  abusive  language,  such  per- 
son may  recover  damages  therefor  on  ac- 
count of  the  injury  to  his  feelings,  but  can- 
not, in  an  action  for  damages  for  his  expul- 
sion, also  receive  damages  because  the  words- 
used  tended  to  bring  him  into  ignominy  and 
disgrace.  So,  in  Craker  v.  Chicago  d  N.  W, 
R.  Co.  36  Wis.  657,  17  Am.  Rep.  504,  it 
was  held  tliat  a  railroad  company  is  bound 
to  protect  female  passengers  on  its  trains, 
from  all  indecent  approach  or  assault;  and 
where  a  conductor  on  the  company's  train 
makes  an  assault  the  company  is  liable  for 
compensatory  damages.  In  Bryan  v.  Chi- 
cago, R.  I,  d  P,  R,  Co.  63  Iowa,  464,  19  N. 
W.  295,  it  was  also  held  that  an  action  by  a 
passenger  on  the  defendant's  road  would  lie 
for  injuries  sustained  from  insolent,  abusive, 
and  offensive  words  spoken  to  her  by  the- 
conductor.  In  McGinnis  v.  Missouri  P.  R. 
Co,  21  Mo.  App.  399,  the  decision  of  the 
United  States  court  in  Chamberlain  v. 
Chandler  was  followed,  and  the  discussion 
of  the  court  in  that  case  closely  followed 
the  discussion  by  Judge  Story.  In  Spohn 
V,  Missouri  P,  R.  Co.  87  Mo.  74,  the  court 
held  that  the  company  was  liable  to  its  pas- 
sengers for  any  violence  or  insult  from  oth- 
ers while  the  relation  of  carrier  and  pas- 
senger existed.  See  also  Malecek  v.  Tourer 
Grove  d  L.  R.  Co.  57  Mo.  17;  Louisville  dk 
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N,  R.  Co,  V.  Ballardy  85  Ky.  307,  7  Am.  St. 
Rep.  600,  3  S.  W.  630;  Winnegar  v.  Central 
Pass.  B,  Co.  85  Ky.  647,  4  S.  W.  237 ;  Sher- 
ley  y.  Billings,  8  BuBh,  147,  8  Am.  Rep.  451; 
Eads  V.  Metropolitan  Street  R,  Co.  43  Mo. 
App.  536;  Block  v.  Bannerman,  10  La.  Ann. 
1;  and  Coppin  v.  Braithvxiite,  8  Jur.  875. 
The  duties  arising  between  a  carrier  and  pas- 
senger have  been  several  times  discussed  in 
this  state,  as  in  Stevoart  y.  Brooklyn  d  C.  T. 
R.  Co.  90  N.  Y.  588,  590,  43  Am.  Rep.  185, 
where  it  was  said:  "By  the  defendant's 
contract  with  the  plaintiff,  it  had  undertak- 
en to  carry  him  safely  and  to  treat  him  re- 
spectfully; and,  while  a  common  carrier  does 
not  undertake  to  insure  against  injury  from 
every  possible  danger,  he  does  imdertake  to 
protect  the  passenger  against  any  injury 
arising  from  the  negligence  or  wilful  miscon- 
duct of  its  servants  while  engaged  in  per- 
forming a  duty  which  the  carrier  owes  to 
the  passenger.  .  .  .  'The  carrier's  obli- 
gation is  to  carry  his  passenger  safely  and 
properly,  and  to  treat  him  respectfully,  and, 
if  he  intrusts  this  duty  to  his  servants,  the 
law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.'"  The  court 
then  quoted  with  approval  the  decision  in 
Nieto  V.  Clark,  1  Cliff.  145,  149,  Fed.  Cas. 
No.  10,262,  where  it  was  said :  "In  respect 
to  female  passengers,  the  contract  proceeds 
yet  further,  and  includes  an  implied  stipu- 
lation that  they  shall  be  protected  against 
obscene  conduct,  lascivious  behavior,  and 
every  immodest  and  libidinous  approach."  A 
common  carrier  undertakes  absolutely  to 
protect  his  passengers  against  the  miscon- 
duct of  his  own  servants  engaged  in  exe- 
cuting the  contract.  Subsequently,  in  Dtcin- 
elle  V.  Ifew  York  C.  ds  H.  R.  R.  Co.  120  N. 
Y.  117,  125,  8  L.  R.  A.  224,  17  Am.  St.  Rep. 
611,  24  N.  E.  319,  the  same  doctrine  was 
held,  and  the  foregoing  portion  of  the  opin- 
ion in  the  Stetcart  Case  was  quoted  and  re- 
affirmed by  this  court.  It  was  then  added : 
"These  and  numerous  other  cases  hold  that, 
no  matter  what  the  motive  is  which  incites 
the  servant  of  the  carrier  to  commit  an  un- 
lawful or  improper  act  toward  the  passenger 
during  the  existence  of  the  relation  of  car- 
rier and  passenger,  the  carrier  is  liable  for 
the  act  and  its  natural  and  legitimate  con- 
sequences." Again,  in  Palmeri  v.  Manhat- 
tan R.  Co.  133  N.  Y.  261,  266,  16  L.  R.  A. 
136,  28  Am.  St.  Rep.  632,  30  N.  E. 
1001,  it  was  held  that  the  corporation 
is  liable  for  the  acts  of  injury  and  in- 
sult by  an  employee,  although  in  de- 
departure  from  the  authority  conferred  or 
implied,  if  they  occur  in  the  course  of  the 
employment.  In  that  case  the  employee  al- 
leged that  the  plaintiff  was  a  counterfeiter 
and  a  common  prostitute,  placed  his  hand 
upon  her,  and  detained  her  for  a  while,  but 
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let  her  go  without  having  her  arrested.  The- 
action  was  to  recover  damages  for  unlawful 
imprisonment,  accompanied  by  the  words- 
alleged  to  have  been  spoken.  This  court 
held  she  was  entitled  to  recover.  The  judge- 
then  said:  "Though  injury  and  insult  are 
acts  in  departure  from  the  authority  confer- 
red or  implied,  nevertheless,  as  they  occur 
in  the  course  of  the  employment,  the  master 
becomes  responsible  for  the  wrong  commit- 
ted." 

The  foregoing  authorities  render  it  mani- 
fest that  the  defendant  was  not  only  liable- 
to  the  plaintiff  for  the  money  wrongfully 
retained  by  its  conductor,  but  also  for  any^ 
injury  she  suffered  from  the  insulting  and 
abusive  language  and  treatment  received  at 
his  hands. 

This  brings  us  to  the  consideration  of  the 
elements  of  damages  in  such  a  case,  and 
what  may  be  considered  in  determining  their 
amount.  Among  the  elements  of  compen- 
satory damages  for  such  an  injury  are  the- 
humiliation  and  injury  to  her  feelings- 
which  the  plaintiff  suffered  by  reason  of  the 
insulting  and  abusive  language  and  treat- 
ment she  received,  not,  however,  including 
any  injury  to  her  character  resulting  there- 
from. She  was  entitled  to  recover  only  such 
compensatory  damages  as  she  sustained  by 
reason  of  the  humiliation  and  injury  to  her 
feelings,  not  including  punitive  or  exemplary 
damages.  "Damages  given  on  the  footing  of 
humiliation,  modification,  mental  suffering, 
etc.,  are  compensatory,  and  not  exemplary,, 
damages.  They  are  given  because  of  the 
suffering  to  which  the  passenger  has  been 
wrongfully  subjected  by  the  carrier.  The- 
quantum  of  this  suffering  may  not,  and  gen- 
erally docs  not,  depend  at  all  upon  the  men- 
ial condition  of  the  carrier's  servant, — 
whether  he  acted  honestly  or  dishonestly, 
with  or  without  malice.  But,  whatever 
view  is  taken  of  this  question,  it  is  clear- 
that,  where  the  expulsion  is  made  in  conse- 
quence of  a  mistake  of  another  agent  of  the- 
carrier, — as  in  a  case  where  a  previous  con- 
ductor erroneously  punched  the  transfer 
check  which  he  gave  to  the  passenger  so  as 
to  read  2:40  p.  M.  instead  of  3:40  p.  ic.,  and, 
in  addition  to  this,  the  expulsion  was  accom- 
panied by  insulting  remarks  made  to  the 
passenger  in  the  presence  of  others, — dam 
ages  may  be  given,  founded  on  the  humilia- 
tion and  injury  to  the  feelings  of  the  pas- 
senger." Thomp.  Neg.  §  3288.  The  same- 
doctrine  is  laid  down  in  Joyce  on  Damages, 
§  354.  In  Hamilton  v.  Third  Ave.  R.  Co.  53 
N.  Y.  25,  where  a  passenger  was  ejected  by 
the  conductor,  who  honestly  supposed  the- 
fare  had  not  been  paid,  and  no  unnecessary 
force  was  used,  it  was  held  that  the  act  of 
the  defendant's  servant,  being  unlawful,  ren- 
dered the  defendant  liable  for  compensatory 
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present,  because  she  sues  as  owner  of  a 
lease  made  since  that  time  with  rent  fixed 
in  accordance  with  the  conditions  now  ex- 
isting, and  has  suffered  no  damage. 

Kernochan  v.  New  York  Elev.  R.  Co.  128 
N.  Y.  559,  29  N.  E.  65;  Kernochan  v.  Man- 
hattan R.  Co.  161  N.  Y.  339,  55  N.  E.  966; 
Crimmina  v.  Metropolitan  Elev,  R.  Co.  87 
Hun,  188,  33  N.  Y.  Supp.  984. 

The  grant  by  the  city  of  a  right  to  appro- 
priate and  use  the  easements  required  for 
an  elevated  railway  in  front  of  this  prop- 
erty extinguished  any  right  of  action  against 
the  railway  for  such  appropriation.  If  In- 
jured, plaintiff's  remedy  is  against  her  land- 
lord. 

Herzog  v.  New  York  Elev.  R.  Co.  151  N. 
Y.  665,  46  N.  fi.  1148;  Ward  v.  Metropolitan 
Elev.  R.  Co.  162  N.  Y.  39,  46  N.  E.  319; 
White  V.  Manhattan  R.  Co.  139  N.  Y.  19,  34 
N.  £.  887;  Heimhurg  y.  Manhattan  R.  Co. 
162  X.  Y.  352,  56  N.  E.  899. 

The  law  implies  a  covenant  on  the  part  of 
the  lessor  for  the  quiet  enjoyment  of  the 
premises  in  the  lessee,  and  for  the  protection 
of  the  lessee  from  disturbance  of  his  posses- 
sion, by  eviction  actual  or  constructive  or 
otherwise,  by  the  lessor  or  persons  claiming 
under  him. 

Lounshcry  v.  Snyder,  31  N.  Y.  514;  Mack 

•V.  Patchin,  A2  N.  Y.  167,  1  Am.  Rep.  506; 

Robinson  v.  Kilvert,  L.  R.  41  Ch.  Div.  88, 

61  L.  T.  N.  S.  60,  37  Week.  Rep.  545,  58  L. 

J.  Ch.  N.  S.  392. 

Messrs.  Eueene  D.  Hawkins  and  Ed- 
ward W.  S.  Jolmaton,  for  respondents: 

That  plaintiff  holds  the  land  in  suit  under 
a  renewal  ground  lease,  the  rent  in  which 
was  fixed  after  the  construction,  etc.,  of  the 
elevated  road  in  front  of  the  premises,  does 
not  raise  a  presumption  that  plaintiff,  as 
such  lessee  and  as  owner  of  the  building,  has 
suffered  no  damage  to  her  possession  and 
enjoyment  of  the  building  by  reason  of  the 
presence  of  the  elevated  road. 

Crimmins  v.  Metropolitan  Elev.  R.  Co.  87 
Hun,  187,  33  N.  Y.  Supp.  984;  Witmark  v. 
New  York  Elev.  R.  Co.  76  Hun,  302,  27  N.  Y. 
Supp.  777 ;  Fries  v.  New  York  d  H.  R.  Co. 
169  N.  Y.  270,  62  N.  E.  358;  Sposato  v.  New 
York,  75  App.  Div.  304,  78  N.  Y.  Supp.  168 ; 
Woohcy  V.  New  York  Elev.  R.  Co.  134  N. 
Y.  323,  30  N.  E.  387,  31  N.  E.  891. 

In  numerous  cases  to  which  the  elevated 
railways  were  not  parties,  a  right  of  re- 
newal similar  to  that  which  was  given  plain- 
tiff's predecessors  in  title  by  the  city,  prior 
to  the  city's  consent  to  the  elevated  road, 
was  held  to  be  a  valuable  property  rights 
quite  distinct  from  the  interests  of  the 
lessor,*  for  injury  to  which  the  lessee  is  enti- 
tled to  damages. 

Robinson  v.  Jewett,  116  N.  Y.  51.  22  N. 
E.  224;  Phyfe  v.  Wardell,  5  Paige,  279,  28 
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Am.  Dec.  430;  Oibbes  ▼.  Jenkins,  3  Sandf^ 
Ch.  130;  Taylor,  Land.  &  T.  2d  ed.  p.  215; 
Wnnderlich  «?.  Reis,  31  Hun,  3;  Mitchell  v. 
Reed,  61  N.  Y.  130,  19  Am.  Rep.  252;  18 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  191 ;  Collett 
V.  Hooper,  16  Ves.  Jr.  255;  MoPhillips  v.. 
Fitzgerald,  76  App.  Div.  15,  78  K  Y.  Supp^ 
631 ;  Bogan  v.  Wright,  22  Misc.  94,  48  N.  Y. 
Supp.  546;  Re  William  dc  A.  Streets,  Id- 
Wend.  678. 

The  rights  of  defendants  in  the  street,  ob- 
tained by  the  consent  of  the  city,  are  sub- 
ordinate to  plaintiff's  easements  of  light,  air,, 
and  access. 

Herzog  v.  New  York  Elev.  R.  Co.  151  N. 
Y.  665,  46  N.  E.   1148,  Affirming  76  Hun^ 
486,  27  N.  Y.  Supp.  1034;   Pappenheim  v. 
Metropolitan  Elev.  R.  Co.  128  N.  Y.  436,  13; 
L.  R.  A.  401,  26  Am.  St.  Rep.  486,  28  N.  E. 
518;   Tallman  v.  Metropolitan  Elev.R.  Co^ 
121  N.  Y.  119,  8  L.  R.  A.  173,  23  N.  E.  1134; 
Foote  V.  Metropolitan  Elev.  R.  Co.  147  N^ 
Y.  374,  42  N.  E.  181. 

If  the  plaintiff  was  sued  by  the  city  for 
rent  she  could  not  plead  as  a  set-off  any 
claim  against  the  city  for  damages  to  the- 
leased  premises  by  the  construction  of  the- 
railroad. 

Blyth^  V.  Pratt,  62  Miss.  707 ;  Baltimore- 
d  0.  R.  Co.  V.  Thompson,  10  Md.  76. 

Martin,  J.,  delivered  the  opinion  of  the^ 
court: 

Appeal  from  a  judgment  of  the  appellate- 
division,  in  the  first  department,  modifying* 
the  judgment  of  the  trial  term  by  requiring" 
the  plaintiffs  to  release  to  the  defendants 
not  only  any  rights  they  may  have  under  the- 
present  lease,  but  also  any  rights  they  may 
acquire  by  reason  of  a  renewal  thereof,  and,, 
as  thus  modified,  affirming  the  judgment  en- 
tered upon  a  decision  of  the  special  term. 

The  plaintiff  Frances  J.  Storms,  as  the^ 
owner  of  the  building  situated  upon  the- 
premises  in  question,  and  her  husband  as^ 
subtenant,  brought  this  action  io  restrain- 
the  operation  of  the  defendants'  road  in 
front  of  such  building,  and  to  recover  dam- 
ages  therefor.  The  city  of  New  York  owns- 
the  land  upon  whidi  the  plaintiffs'  building: 
stands.  On  May  1,  1872,  it  leased  the  lot 
in  question  to  Francis  A.  I^eggett  for  the 
period  of  twenty-one  years.  Tins  lease  con- 
tained covenants  by  which  the  city  was- 
bound  to  renew  the  lease  for  the  further 
period  of  twenty -one  years,  with  a  like  cov- 
enant for  future  renewals  upon  such  rent  as- 
should  be  agreed  upon  by  the  parties,  or  as 
should  be  determined  by  appraisers,  or  an 
umpire  to  be  chosen  by  the  appraisers,  un- 
less the  land  should  be  actually  required' 
for  public  purposes  by  the  city  of  New  York.. 
In  April,  1878,  the  executors  of  Leggett  as- 
siiimed  the  lease  to  one  Place,  who,  a  day  ofr 
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two  subsequent,  assigned  it  to  one  Wood- 
worth.  In  January,  1882,  the  latter  as- 
signed it  to  the  plaintiff  Frances  J.  Storms. 
All  these  assignments  were  with  the  consent 
of  the  dty.  At  the  expiration  of  the  lease 
on  May  1,  1893,  the  city,  under  the  provi- 
sions in  the  lease,  renewed  it  for  the  period 
of  twenty-one  years  from  that  date,  execut- 
ing to  the  plaintiff  Frances  J.  Storms  a  re- 
newal lease  containing  a  covenant  for  future 
renewals,  under  which  her  title  to  the  build- 
ing upon  the  premises  and  to  the  use  of  the 
land  was  continued.  In  1875  the  proper  lo- 
cal authorities  of  the  city  of  New  York  hav- 
ing control  of  its  streets  gave  consent  to  the 
defendants  to  construct  their  road  in  certain 
streets  in  the  city,  among  which  was 
the  street  upcm  which  the  lot  in  ques- 
tion abutted.  The  defendants'  road  was 
not  completed  until  the  early  part  of  1879. 
Prior  to  that  time  a  building  had  been 
erected  upon  the  lot  in  question  by  Leggett, 
and  since  its  erection  it  has  been  continu- 
ously used  as  a  hotel.  Under  the  provisions 
of  the  various  assignments  of  the  lease,  the 
ownership  of  the  building  and  of  all  the  ap- 
purtenances thereto  was,  in  terms,  conveyed 
to  the  several  assignees  of  the  lease,  and  ul- 
timately vested  in  the  plaintiff  Frances  J. 
Storms.  Therefore,  at  the  time  of  the  con- 
sent by  the  city  to  the  building  of  the  de- 
fendants' road,  the  city  owned  the  fee  of  the 
land,  but  Leggett,  to  whose  title  the  plain- 
tiff Frances  J.  Storms  succeeded,  was  the 
owner  of  the  building. 

Upon  these  facts,  together  with  proof  of 
the  injury  to  such  building  sustained  by 
Frances  J.  Storms,  the  special  term  found 
that  the  plaintiffs  were  entitled  to  recover 
$4,153.31  for  the  trespass  upon  such  ease- 
ments, and  for  future  damages  $2 J50.  Upon 
appeal  to  the  appellate  division  the  judg- 
ment of  the  special  term  was  modified  in  the 
manner  heretofore  stated,  and.  as  modified, 
affirmed.  The  learned  appellate  division 
has  held  that  the  evidence  was  sufficient  to 
support  the  amounts  awarded,  and  that  the 
conclusions  of  the  learned  trial  judge  were 
justified  by  the  evidence.  In  that  we  con- 
cur. 

The  only  question  which  was  regarded  as 
at  all  serious  b}'  the  court  below,  and  prac- 
tically the  only  question  presented  for  de- 
termination by  us,  is  whether  the  plaintiffs 
were  entitled  to  any  relief  of  the  character 
awarded  in  this  case.  In  discussing  that 
question  the  court  below  referred  to  its  de- 
cision in  Berzog  v.  "Neu)  York  Elev.  R.  Co. 
76  Hun,  486,  27  N.  Y.  Supp.  1034,  which 
was  affirmed  by  this  court  upon  the  opinion 
below  (151  N.  Y.  666,  46  X.  E.  1148),  but 
distinguished  that  case  from  the  case  at  bar, 
and  held  that  it  had  no  application  here. 
Tlte  ditftinetion  relied  upon  by  that  court 
«6  L.  R.  A. 


was  that  in  the  Herzog  Case  the  city  had 
parted  vnth  its  right  to  such  easements  an- 
terior to  the  making  of  the  lease  under 
which  the  plaintiff  in  that  action  claimed, 
while  in  the  case  at  bar  the  original  lease 
from  the  city  was  given  prior  to  the  time 
of  the  city's  consent,  and  the  present  lease 
was  a  renewal  given  pursuant  to  the  cove- 
nant of  the  city  to  renew  upon  the  deter- 
mination of  the  rent  in  the  manner  speci- 
fied in  the  lease.  The  doctrine  of  the  Her- 
zog  Case  may  be  doubted,  if  in  that  case  the 
consent  referred  to  was  merely  the  consent 
given  by  the  local  authorities  having  con- 
trol of  the  street,  as  required  by  the  Con- 
stitution and  statutes.  If  that  was  the 
character  of  the  consent  relied  upon,  can 
it  be  properly  held  that  such  a  consent 
transferred  any  right  to  the  railroad  com- 
pany to  invade  or  interfere  with  the  rights 
of  the  city  as  the  owner  of  premises  abut- 
ting upon  the  street  where  such  railroad 
was  constructed?  The  act  of  the  local  au- 
thorities in  consenting  to  the  construction 
of  the  defendants'  railroad  in  the  street 
was  a  mere  governmental  act  of  the  city, 
and  not  an  act  in  relation  to  its  property, 
or  to  any  special  property,  the  ownership 
of  which  was  in  the  city,  and  bounded  upon 
the  street.  But,  however,  it  is  unnecessary 
to  decide  that  question  at  this  time,  for,  if 
we  assume  that  such  would  be  the  effect 
of  the  general  consent  as  to  the  city,  if  giv- 
en before  its  lease  to  the  plaintiffs  or  their 
assignors,  it  certainly  could  not  affect  the 
rights  of  the  latter,  who  had  acquired  a 
prior  and  independent  right  to  the  use  of 
the  lol  under  a  perpetual  lease,  and  an 
absolute  title  to  the  buildings  which  had 
been  erected  thereon.  When,  in  1872,  the 
lease  from  the  cHy  to  Leggett  was  given, 
no  consent  of  the  city  to  the  erection  of  the 
defendants'  road  had  been  obtained;  and  a« 
the  plaintiffs'  present  lease  is  a  mere  re- 
newal or  continuation  of  that  lease,  given 
in  pursuance  of  the  covenant  of  the  city 
to  renew,  the  plaintiffs  have  succeeded  to  all 
the  rights  of  the  original  lessee,  which  in- 
clude the  right  to  the  easements  of  light, 
air,  and  access  appurtenant  to  the  premises 
when  the  original  lease  was  given.  That  the 
original  lessee  obtained,  by  virtue  of  his 
lease,  a  right  to  such  easements,  there  can 
be  no  doubt.  That  lease,  together  with  the 
building  on  the  premises,  was  sold  and  as- 
signed by  mesne  conveyances  to  the  plain- 
tiffs by  Instruments  which  specially  trans- 
ferred to  each  assignee,  all  and  singular, 
the  premises  mentioned  and  the  buildings 
thereon,  with  the  appurtenances  thereto. 
Thus  there  were  conveyed  to  the  plaintiffs 
the  buildings  upon  the  premises,  with  the 
right  to  the  use  and  enjoyment  of  the 
same,  and  all  their  appurtenances.    By  these 
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transfers  the  plaintiffs  became  the  owners 
and  possessed  all  the  rights  to  the  premises 
and  the  easements  therein  which  were  vested 
in  the  original  lessee  at  the  time  the  first 
lease  was  made. 

But  it  is  contended  by  the  appellants  that 
when  the  lease  of  1893  was  made  by  the 
city  to  the  plaintiffs,  which  was  after  the 
defendants'  road  was  built  and  in  opera- 
tion, they  acquired  no  right  to  subsequent 
damages  or  to  equitable  relief,  but  that 
the  effect  of  such  removal  was  the  same  as 
it  would  have  been  if  the  original  lease  had 
been  taken  at  that  time,  and  there  had  been 
no  buildings  thereon.  We  do  not  see  how 
this  position  can  be  maintained.  It  entire- 
ly ignores  the  fact  that  the  plaintiffs'  title 
originally  accrued  in  1872,  before  the  con- 
struction of  the  road,  and  that  the  lease  of 
1803  was  not  a  new  or  voluntary  arrange- 
ment for  the  continuation  of  the  former 
lease,  as  the  plaintiffs  were  obliged  to  en- 
ter into  it  in  order  to  preserve  their  exist- 
ing rights.  The  plaintiffs  had  taken  a  con- 
veyance of  the  building  which  had  been 
erected  thereon,  in  which  a  business  had 
been  established  and  carried  on  for  many 
years,  so  that  in  order  to  preserve  the  good 
will  of  the  business,  and  their  rights  un- 
der the  lease  and  conveyance,  Mrs.  Storms 
was  in  effect  compelled  to  renew  the  lease. 
The  plaintiffs'  rights  under  the  lease  of 
1893  were  but  a  continuation  of  the  rights 
which  were  acquired  under  the  lease  of 
1872.  The  plaintiff  Mrs.  Storms,  for 
all  the  purposes  of  this  case,  was  the 
absolute  owner  of  the  building,  and  she 
and  her  assignors  had  been  such  owners 
since  1872.  By  that  lease  and  its  assign- 
ments they  and  each  of  them  acquired  the 
right  to  the  use  of  the  property  which  was 
the  subject  of  the  lease,  and  also  to  the  title 
to  the  buildings  erected  thereon,  including 
the  right  to  enjoy  the  easements  appertain- 
ing thereto  .as  they  existed  when  the  orig- 
inal lease  was  given.  This  is  not  a  case  of 
a  tenant  under  a  lease  made  after  the  road 
was  built,  suing  for  an  injury  to  the  pos- 
session, but  of  an  owner  under  a  title  ac- 
quired before  the  road  was  built,  seeking  to 
recover  for  a  loss  or  injury  to  the  build- 
ing erected  thereon.  As  such  owner,  Mrs. 
Storms  could  recover  for  such  permanent 
injury  as  she  sustained  in  consequence  of 
an  appropriation  by  the  defendants  of  such 
easements  as  were  taken,  and  were  appur- 
tenant to  the  house  and  a  part  of  the  prem- 
ises. This  principle  was  expressly  held  in 
Kearney  r.  Metropolitan  t^ev.  R.  Co,  129 
N.  Y.  76,  29  N.  E.  70.  In  Kernochan  v. 
Veus  York  Elev.  R.  Co,  128  N.  Y.  659,  29  N. 
£.  65,  the  same  principle  was  recognized, 
and  it  was  there  said  that,  where  a  lease 
was  executed  prior  to  the  construction  of 
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the  road,  the  lessee  was  the  party  entitled 
to  maintain  the  action.  Again,  in  Witmark 
V.  New  York  Elev.  R.  Co.  149  N.  Y.  393, 
44  N.  E.  78,  where  the  estate  in  abutting 
premises  of  the  plaintiff  originated  in  a 
lease  with  covenants  for  renewals  executed 
before  the  ocmstruction  of  the  road,  it  was 
held  that  the  fact  that  the  plaintiff  had  tak- 
en a  new  lease  after  the  construction  of  the 
road  did  not  deprive  him  of  the  right  to  re- 
lief, where  it  appeared  that,  by  the  inten- 
tion of  the  parties,  the  new  lease  was  a  con- 
tinuation of  the  original,  and  secured  to  him 
ail  the  rights  conferred  thereby.  See  also 
Fries  v.  Utew  York  d  H,  R,  Co.  169  N.  Y. 
270,  280,  62  N.  E.  358. 

The  appellants  also  claim  that  the  plain- 
tiffs have  suffered  no  damage,  as  the  rents 
reserved  in  the  lease  of  1893  must  have  been 
fixed  with  reference  to  the  presence  of  the 
elevated  road  in  front  of  the  premises.  This 
contention  is  not  new,  but  has  been  several 
times  raised  against  purchasers  of  the  fee 
of  the  property  after  the  road  was  con- 
structed. In  Pappenheim  v.  Metropolitan 
Elev,  R,  Co,  128  N.  Y.  436,  13  L.  R.  A. 
401,  26  Am.  St.  Rep.  486,  28  N.  E.  518, 
this  court  held  that,  where  the  owner  of 
property  affected  by  such  illegal  structure 
sells  and  conveys  the  absolute  fee,  the  vendee 
takes  it  with  all  the  easements  appur- 
tenant to  the  premises,  and  all  the  rights 
of  a  general  owner,  and  these  may  not  be 
interfered  with  without  compensation;  and 
so  he  may  maintain  an  action  to  recover 
damages  accruing  after  his  purchase,  or  to 
restrain  the  continuance  of  the  trespass. 
The  principle  of  that  case  was  expressly 
recognized  and  afiirmed  in  Kernochan  ▼. 
New  York  Elev,  R,  Co,  128  N.  Y.  559,  568. 
29  N.  E.  65 ;  and  the  same  doctrine  was  held 
in  Sterry  v.  New  York  Elev.  R,  Co,  129  N. 
Y.  619,  29  X.  E.  68,  where  the  Pappenheim 
Case  was  expressly  recognized,  and  the  de- 
cision in  that  case  and  in  the  Kemoohan 
Case  in  the  same  volume  was  reaifirmed. 
See  also  Kom  v.  New  York  Elev.  R.  Co. 
39  X.  Y.  S.  R.  322,  15  N.  Y.  Supp.  10,  and 
Werfelman  v.  Manhattan  R,  Co.  16  Daly, 
365,  11  N.  Y.  Supp.  66. 

In  Crimmins  v.  Metropolita/n  Elev.  R,  Co. 
87  Hun,  187,  33  N.  Y.  Supp.  984,  the  pre- 
cise question  involved  in  this  case  was  un- 
der consideration,  and  it  was  held  that  un- 
der a  renewal  lease,  made  after,  but  in  pur- 
suance of,  a  lease  given  before  the  erection 
of  the  elevated  road,  and  by  which  the  par- 
ties are  constrained  in  fixing  the  rent,  terms, 
and  conditions  of  the  renewal  lease,  the 
right  of  action  is  in  the  lessee,  because  the 
two  terms  are  treated  as  the  outcome,  in 
effect,  of  one  continuous  lease  commencing 
before  the  erection  of  the  road,  and  this 
conclusion  is  based  upon  the  principle  of 
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the  Kernochan,  Kearney,  and  Wittnark 
Cases.  The  same  doctrine  was  held  in  Day 
V.  yew  York  Elev.  R.  Co,  3  Misc.  616,  23  N. 
Y.  Supp.  179,  and  followed  in  the  case  at 
bar. 

The  appellants,  however,  seem  to  rely 
with  great  confidence  upon  the  decision  of 
this  court  in  Kernochan  v.  Manhattan  R, 
Co.  161  N.  Y.  339,  345,  55  N.  E.  906.  The 
headnote  in  that  case  is  as  follows:  ''The 
owner  of  a  reversion,  subject  to  an  unex- 
pired ground  lease, 'may  recover  for  dam- 
age to  rental  value  from  an  elevated  rail- 
road, constructed  after  the  commencement  of 
the  term,  for  the  interval  between  a  sub- 
sequent readjustment  of  rent  by  arbitra- 
tors, pursuant  to  a  provision  of  the  lea^e 
which  required  them  to  fix  a  reasonable 
yearly  rent  for  an  ensuing  portion  of  the 
term,  and  the  date  of  the  trial,  in  the  ab- 
sence of  any  evidence  to  overcome  the  pre- 
sumption that  the  arbitrators  considered  the 
existence  and  probable  continuance  of  the 
road  in  fixing  the  rent."  In  that  case  the 
provision  as  to  annual  rent  to  be  reserved 
under  the  new  period  was  required  to  be 
established  as  to  the  ground  rent  alone, 
without  any  addition  or  account  with  re- 
spect to  tlie  title  to  any  buildings  which 
may  have  been  erected  thereon,  the  title  to 
which  was  in  the  lessee.  There  the  conten- 
tion of  the  appellant  was  that  the  tenants 
or  lessees  were  the  only  persons  entitled  to 
recover  any  damages  occasioned  by  its  tres- 
pass during  the  continuance  of  the  lease, 
and  hence  that  the  award  of  damages  to 
the  plaintiff  was  erroneous.  The  lease  was 
for  a  period  of  fifty-seven  years,  with  a 
provision  for  ascertaining  future  rentals. 
The  discussion' by  Judge  Gray  in  that  case 
took  a  somewhat  broad  range,  and  was 
doubtless  intended  to  state  many  of  the  gen- 
eral principles  applicable  to  a  case  of  this 
kind.  It  is  there  said:  "'There  is  no  prin- 
ciple of  law  that  limits  the  number  of  ac- 
tions which  may  be  brought  against  a  wrong- 
doer by  those  who  have  suffered  from  his 
acts.  If  the  wron;^  is  one  committed  upon 
the  rights  of  the  lessor  of  property  by  an 
injury  done  to  the  reversion,  he  may  have 
his  remedy.  .  .  .  As  it  was  said  in  the 
Hines  Case,  128  N.  Y.  571,  29  N.  E.  69:  *In 
either  case,  it  is  a  matter  of  proof  as  to  the 
damage  sustained  by  the  particular  com- 
plainant, and  neither  litigant  is  the  repre- 
sentative of  the  other  in  an  action  of  tres- 
pass.' It  was  held  in  the  Kernochan  Case, 
128  N.  Y.  559,  20  N.  E.  65,  that  the  same 
wrongful  act  may  affect  different  interests 
in  the  same  property,  and  give  a  separate 
action  to  the  several  owners.  Lessee  and 
reversioner  may  each  have  an  action  for  an 
injury  resulting  from  the  same  wrong;  each 
with  respect  to  his  particular  estate."  After 
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reviewing  the  Kearney  and  Witmark  Cases, 
the  judge  adds:  "The  urban  easements  be- 
longing to  property  abutting  upon  streets 
are  the  rights  that  one's  windows  should 
not  be  darkened;  that  the  free  enjoyment 
of  pure  air  should  not  be  substantially  in- 
terfered with,  and  that  the  free  and  usual 
access  thereto  should  not  be  impaired.  The 
value  of  property  is  affected  as  these  rights 
arc  taken  or  substantially  impaired.  As 
between  lessor  and  lessee,  the  injury  from 
this  technical  trespass  is  not  the  same.  The 
former  has  his  remedy  for  any  injury  sus- 
tained to  his  reversionary  right,  and,  as 
well,  in  a  case  where  the  rent  to  him  is 
presumably  lessened  from  what  it  would 
have  been  in  a  normal  condition  of  things, 
he  may  recover  for  any  loss  occasioned  to 
him  from  the  value  of  the  use  being  encum- 
bered by  the  elevated  railroad  in  the  street. 
The  lessee  or  tenant  has  his  remedy  for  any 
injury  occasioned  to  him,  according  to  the 
circumstances  of  his  hiring.  If  the  hiring 
preceded  the  construction  of  the  elevated 
railroad  in  the  street,  and  is  for  a  term  of 
years,  at  a  fixed  rental,  he  is  entitled  to  re- 
cpver  for  any  injury  occasioned  thereby,  to 
the  extent  that  his  enjoyment  and  use  of 
the  property  are  affected,  and  the  rental 
value  thereof  to  him  is  diminished.  If  he 
leases  after  the  construction  of  the  elevated 
railroad,  the  presumption  is  that  the  rent 
reserved  in  the  lease  was  governed  by  the 
actual  situation  of  the  property,  and  the 
right  to  recover  damages  is  vested  exclusive- 
ly in  the  lessor.  Kernochan  v.  Ifew  York 
Elev,  R.  Co.  128  N.  Y.  550,  29  N.  E.  65. 
The  lessee  or  tenant  may  also,  conceivably^ 
have  a  cause  of  action  against  the  elevated 
railroad  company  which  is  not  based  upon 
the  rental  value  of  the  property,  as  for  a 
temporary  or  casual  trespass  If  he  is  able 
to  show  that,  aside  from  any  question  of 
the  rental  value  of  the  property,  he  suffers 
in  his  enjoyment  of  his  possession,  from  the 
operation  of  the  railroad,  in  some  apprecia- 
ble manner,  his  case  is  quite  different  from 
the  landlord's.  ...  If  the  lessor  is  en-' 
titled  to  recover  damages  for  a  diminished 
rental  value  of  the  premises,  the  lessee's  or 
tenant's  right,  also,  to  recover  damages,, 
must  naturally  rest  upon  a  different 
ground,  and  tbe  case  must  be  one  where  he 
is  able  to  show  that  he  has  suffered  an  in- 
jury to  his  use  which  is  distinct  in  its  na- 
ture from  that  which  the  lessor  suf- 
fers." The  learned  judge  then  supposes 
practically  the  case  at  bar,  and  says  that, 
as  the  lessees  were  constrained  by  the  lease 
to  remain,  it  might  be  that,  while  they 
would  have  no  right  to  recover  damages  as 
for  the  diminished  rental  value  of  the  de- 
mised premises,  they  would  have  a  right  of 
action  for  any  injury  to  the  use  and  enjoy- 
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ment  of  their  building  in  the  impaired  con- 
dition of  its  incidental  right  to  the  ease- 
ments appurtenant  to  property  abutting  up- 
on a  street.     He  then  proceeds  to  demon- 
strate that  in  that  particular  case  the  re- 
adjustment  of   the   rents   to  be   paid   was 
based  upon  the  condition  of  the  property  at 
the  time  of  such  readjustment,  and  hence 
that  the  owner  was  entitled  to  recover  for 
the  injury  to  the  easements  appertaining  to 
the  land,  and  not  the  lessee  or  tenant.  With 
this  last  conclusion^  which  was  practically 
the  only  question  in  that  case,  we  have  in 
this  nothing  whatever  to  do.     The  question 
here  is  not  as  to  the  injury  to  the  rental 
value  of  the  fee  of  the  mere  naked  land, 
but    relates    to   the    building,    the   title   to 
which  rests  in  the  plain  tiffs,  and  the  action 
is  to  recover  for  their  injury  to  the  posses- 
sion and  enjoyment  of  such  building  under 
their  title  and  right  to  maintain  it  imder 
the  lease.    This  claim  is  quite  different  and 
entirely  independent  of  that  of  a  landlord 
who  merely  claims  for  an  injury  to  his  re- 
version,  or    for   diminution  in   the    rental 
value  of  the  land  itself.    In  the  case  nt  bar 
the  original  lessee  procured  a  lease  of  the 
premises  before  the  erection  of  the  defend- 
ants' road,  and  erected  a  building  thereon, 
in  which  a  continuous  business  was  estab- 
lished, and  has  been  maintained  until  the 
present  time.     Subsequently  this  lease  was 
transferred  to  the  plaintiffs,  under  and  by 
virtue  of  which  Mrs.  Storms  acquired  an  ab- 
solute title  to  the  building  and  lease,  which 
contained  a  co^^enant  of  perpetual  renewal, 
subject  only  to  the  exception  or  condition 
that   the    premises,    or    some    part   thereof, 
were  required  for  public  purposes.     If  that 
event    occurred,    no    renewal    could    be    re- 
quired.    But  no  such  condition  has  arisen, 
as  no  part  of  the  premises  has  ever  been  re- 
quire<l  for  such  purposes.    Therefore  the  ex- 
istence of  that  condition  in  the  lease  has  no 
bearing  upon  the  question  involved  in  this 
case.     The   covenant   for   renewal   must  be 
considered  as  perpetual, — absolutely  binding 
the  city  until  some  portion  of  the  land  upon 
which   the   plaintiffs'   building  stands  shall 
be  actually  required  for  public  purposes  by 
the  city  of  New  York.    The  plaintiffs,  under 
the  transfer  of  the  original  lease  and  the 
renewals   thereof,   became  and   continue   to 
be  the  owners  of  the  building  erected  upon 
the   lot  in  question.     As  such  lessees  and 
o\mers   they   are   entitled   to   recover   such 
damages  as  they  have  sustained  by  reason 
of  their  loss  of  the  easements  of  light,  air, 
and  access  appertaining  thereto,  without  re- 
gard to  any  right  which  the  city,   as  the 
owner  of  the  fee  in  the  lot  may  possess  for 
any  injury  to  its  reversion  in  the  land.  The 
city  never  had  any  title  t-o  or  interest  in 
the  building.    In  readjusting  the  rent  to  bo 
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reserved  for  the  bare  land,  the  building  cer- 
tainly played  no  part.  If  the  existence  of 
the  defendants'  railroad  reduced  the  value 
of  the  use  of  the  building,  or  the  value  of 
the  building  itself,  what  had  the  city  to  do 
with  that?  Absolutely  nothing.  All  the 
city  had  to  deal  with  was  the  adjustment 
of  the  rent  for  the  mere  naked  lot,  and  it 
had  no  interest  whatever  in  the  question  of 
the  reduction  in  value  of,  or  injury  to, 
the  building  owned  by  the  plaintiffs.  Un- 
der such  circumstances^  how  can  it  be  prop- 
erly said  or  presumed  that  the  city  reduced 
the  rental  of  its  property  by  an  amount 
equal  to  the  depreciation  of  the  plaintiffs' 
building  or  its  use,  to  which  the  city  had 
no  title,  and  in  which  it  had  no  interest?  It 
may  be — as  to  which  we  have  no  informa- 
tion— ^that  the  rent  of  the  bare  lot  was  af- 
fected by  the  defendants'  road,  and  that 
that  fact  may  have  been  considered  in  re- 
adjusting the  rent.  But  if  so,  how  does  it 
bear  upon  the  independent  rights  of  the 
plaintiffs  as  the  owners  of  the  building? 
The  city  could  not,  and  did  not  attempt  to, 
rent  the  building  to  the  plaintiffs ;  nor  could 
it  affect  their  rights  to  recover  for  the  in- 
jury they  sustained  as  owners  with  the  right 
to  maintain  it  at  that  place.  It  seems  per- 
fectly clear  that  the  question  of  the  read- 
justment of  the  rent  to  be  paid  by  the  plain^ 
tiffs  for  the  use  of  the  bare  land  has  prac- 
tically no  bearing  upon  or  connection  with 
their  right  to  maintain  an  action  for  the  in- 
jury they  have  sustained  to  the  use  of  the 
building,  to  which  they  have  an  absolute 
title,  and  which  they  have  the  right  to  main- 
tain where  it  is  located.  This  case  seems 
to  fall  clearly  within  the  general  principles 
enunciated  by  Judge  Gray  in  the  last  Ker- 
noohan  Case.  There  is  no  claim  or  pre- 
tense that  the  plaintiffs  are  entitled  to  re- 
cover for  the  injury  to  the  owners*  reversion. 
But  the  recovery  was  based  upon  the  dimi*^ 
nution  of  the  enjoyment  by  the  lessees  of 
a  building  owned  by  them,  in  which  the  city 
had  no  interest,  and  as  to  which  they  were 
deprived  of  the  easements  to  which  they 
were  entitled,  and  which  were  transferred 
to  them  by  mesne  conveyances  from  the 
original  lessee,  to  whose  rights  they  suc- 
ceeded. These  considerations  lead  to  the 
conclusion  that  the  judgment  appetUed  from 
was  right f  and  that  it  should  he  affirmed. 

Several  other  questions  were  raised  upon 
the   argument,   but   there   are   none   which 
seem  to  require  any  special  consideration.   . 
Hence   I   recommend  an  affirmance  of  the 
judgment  with  costs. 

Haieht,  Cullen,  and  Werner,  JJ.,  con- 
cur. 

Gray,  J.,  dissenting:  • 

The  lease  was  made  by  the  city  of  Ne^ 
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York  for  twenty-one  years  from  May  1, 
1872,  to  Francis  A.  Leggett,  and  by  mesne 
-assignments,  in  1882,  these  plaintiffs  be- 
came the  assignees  thereof,  and  owners  of 
the  building  thereon.  At  that  time  the 
-elevated  railroad  had  been  constructed  in 
the  street,  with  the  express  consent  of  the 
Knty  of  New  York,  and  it  had  been  in  opera- 
tion for  some  two  years  previously.  At 
the  expiration  of  the  leasehold  term  of 
twenty-one  years,  in  1893, .the  lease  of  the 
premises,  under  a  covenant  in  the  lease,  was 
renewed  by  the  city  to  the  plaintiffs.  There- 
after, in  1897,  this  action  was  commenced, 
in  which  plaintiffs  prayed  judgment  for  an 
injunction  against  the  defendants  and  for 
damages.  The  plaintiffs  were  successful, 
•and  their  judgment  was  affirmed  by  the  ap- 
pellate division  by  a  divided  court;  the  ma- 
joriiy  of  the  learned  justices  holding  that 
the  doctrine  of  Kearney  v.  Metropolitan 
Elev.  R,  Co.  129  N.  Y.  76,  29  N.  E.  70,  sup- 
ported the  plaintiffs'  right  of  action.  The 
dissenting  justices  held  that  the  case  came 
within  the  doctrine  of  the  opinion  in  K^r- 
nochan  v.  Manhattan  R,  Co.  161  N.  Y.  339, 
^5  N.  E.  906. 

I  agree  in  the  latter  view,  and  I  think 
iiluit  this  judgment  should  be  reversed.  In 
Ihe  Kearney  Case,  relied  upon  in  the  pre- 
vailing opinion  below,  the  lease  had  been 
made  in  1863,  and  Kearney  became  the  as- 
signee of  the  lease,  and  the  owner  of  a  build- 
ing theretofore  erected  upon  the  leased  prop- 
•erty,  in  1866,  which  was  prior  to  the  con- 
struction of  the  elevated  railway.  The  re- 
newiil  of  that  lease,  at  a  rental  fixed  upon 
an  appraisement,  in  1884,  was  held  not  to 
affect  Kearney's  right  to  recover  damages. 
He  had  been  the  absolute  owner  of  the  build- 
ing since  1866,  and  we  could  perceive  no 
reason  why  he  was  not  entitled  to  receive 
«UGh  sum  as  represented  its  diminished  rent- 
al value  in  consequence  of  the  c(mstruction 
of  the  defendant's  railroad.  A  distinction 
l>etween  that  case  and  that  of  Witmark  v. 
New  York  Elev.  R.  Co.  149  N.  Y.  393,  44 
N.  E.  78,  and  this,  is  apparent,  in  that  these 
plaintiffs  took  an  assignment  of  the  lease, 
and  became  the  owners  of  the  building,  aft- 
«r  the  railroad  had  been  constructed,  and 
under  a  lease  which  recognized  the  possible 
Hievotion  of  some  part  of  the  property  to 
public  purposes.  It  seems  to  me  that  when 
the  plaintiffs  thus  acquired  the  property, 
in  the  existing  situation  of  an  elevated  rail- 
road in  operation  in  the  street,  and  with 
that  situation  legitimately  created  by  the 
«ity,  as  the  owner  of  the  fee,  they  were  in 
no  position  to  assert  that  they  were  dam- 
aged. The  effect  of  the  city's  consent  to 
the  erection  of  an  elevated  railway  was  to 
grant  to  the  defendants  its  interests  in  the 
«treet»  whether  as  owner  of  the  fee  of  the 
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street,  or  as  owner  of  the  abutting  prop- 
erty. It  was  so  held  in  Herzog  v.  New  York 
Elev.  R.  Co.  76  Hun,  486,  27  N.  Y.  Supp. 
1034,  and  the  decision  of  the  appellate  divi- 
sion was  affirmed  here  on  the  opinion  below. 
151  N.  Y.  665,  46  N.  E.  1148.  The  plain- 
tiffs acquired  their  property  with  at  least 
constructive  notice  of  the  fact  that  the 
street  easements  had  been  lawfully  granted 
to  the  defendants,  and  when  the  renewal 
lease  was  made,  in  1893,  the  lessees  knew 
that  the  property  was  shorn  thereof.  White 
V.  Manhattan  R.  Co.  139  N.  Y.  19,  34  N.  E. 
887.  It  is  to  be  presumed  that  they  paid 
for  leasehold  and  building  at  a  value  as  af- 
fected by  the  situation. 

The  principle  of  the  decision  in  the  Ker- 
nochan  Case,  161  N.  Y.  339,  55  N.  E.  906, 
applies,  and  the  presumption  obtains  that 
when  the  rent,  upon  the  renewal  of  the 
lease,  was  fixed  by  agreement  between  the 
plaintiffs  and  the  city  authorities,  its 
amount  was  fixed  with  reference  to  the 
changed  situation  in  the  street.  Hence  the 
plaintiffs  did  not  suffer  damage  in  that  re- 
spect. In  that  case  the  lease  provided  for 
periodical  readjustments  of  rent  during  the 
running  of  the  term,  and  it  was  held  that 
the  arbitrators,  in  determining  the  rental, 
would  naturally  be  presumed  to  have  ap- 
praised the  value  of  the  land  as  it  stood; 
having  in  consideration  all  the  facts  re- 
lating to  its  situation,  and  to  the  facili- 
ties for  its  enjoyment  with  an  elevated 
railroad  in  the  street  in  front  of  it,  as  a 
permanent  structure.  The  prior  case  of 
Kemocha/n  v.  New  York  Elev.  R.  Co.  128 
N.  Y.  559,  29  N.  E.  65,  had  decided  that, 
when  a  party  has  leased  after  the  construc- 
tion of  the  elevated  railroad,  the  presump- 
tion is  that  the  rent  reserved  in  the  lease 
was  governed  by  the  actual  situation  of 
the  property. 

If  the  burden  of  the  elevated  railroad  had 
been  greatly  increased,  that  might  support 
the  action  to  recover,  pro  tanto,  for  the 
damages  to  the  abutting  property;  but  I 
have  been  convinced  that  the  plaintiffs 
should  not  be  allowed  to  maintain  their  ac- 
tion to  the  broad  extent  of  their  demand  for 
relief.  I  do  not  think,  under  the  circum- 
stances of  this  case,  and  in  the  absence  of 
any  appropriate  language,  that  we  can  or 
should,  in  fairness  or  justly,  hold  that  these 
plaintiffs  took  over,  upon  the  assignment  of 
the  lease,  some  claim  of  their  assignor 
against  the  defendants.  We  should  hold 
that  they  paid  for  the  leasehold  property  a 
price  which  was  governed  by  the  actual 
value,  as  affected  by  existing  and  legitimate 
conditions. 

Parker,  Ch.  J.,  and  O'Brien,  J.,  eon- 
cur  with  Graji  J. 
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1.  A  conveyance  by  a  married  ivron&an 
of  an  estate  lield  by  her  by  entireties 

-with  her  hnaband  to  a  trnBtee  for  the 
parpose  of  having  It  conveyed  to  the  hosband 
to  enable  him  to  mortgage  It  to  secure  a  loan 
for  his  own  benefit  Is  void  under  a  statute  pro- 
hibiting her  from  entering  into  a  contract  of 
suretyship. 

2.  One  loaninv  money  on  security  of  a 
mortffave    npon    property   held   by   a 


man  and  y/wite  by  entireties  until  a  few 
days  before  application  was  made  for  the- 
loan,  and  then  conveyed  by  her  to  him  through^ 
a  trustee  for  a  nominal  consideration,  without 
any  Inquiry  as  to  the  cause  of  transfer,  is 
charged  with  notice,  where  inquiry  would 
have  disclosed  that  the  conveyance  was  made 
to  evade  the  statute  forbidding  the  woman  to- 
enter  into  a  contract  of  suretyship. 

3.  Ifotice  to  a  person,  actual  or  con- 
structiTC,  in  a  particular  transaction^ 
of  a  fact  which  exempts  another  from  lia- 
bility in  that  transaction,  Is  notice  in  all 
subsequent  transactions  of  the  same  character 
between  the  same  parties  in  relation  to  the- 
same  sut^ect-matter. 

4.  Constrncti've  notice  from  the  records- 
in  the  chain  of  title,     that   a   mortgagor 


KOTB. — Validity  of  enoumhranoe  by  husband  and 
wife  of  property  held  by  the  entireties  to 
secure  the  individual  debt  of  the  hus- 
band, 

I.  In  general,  632. 
I'l.  Estoppel  of  vfife  to  deny  validity  of  trans- 

action,  636. 
III.  Right  of  third  parties  to  set  up  defense  of 
wife's  suretyship,  637. 

IV.  Conclusion,  638. 

I.  In  general. 

At  common  law  a  mortgage  executed  Jointly 
by  husband  and  wife,  with  the  proper  formali- 
ties, on  entirety  property,  to  secure  the  debt  of 
the  husband,  is  valid.  No  declskxi  directly  de- 
ciding this  has  been  found,  bnt  It  seems  to  be 
the  necessary  implication  from  the  decisions  as 
to  a  wife's  right,  eX  common  law,  to  encumber 
her  separate  estate  for  her  husband's  debt,  and 
the  way  In  which  the  question  of  the  encum- 
brance of  entirety  property  in  his  interest  is 
treated  in  such  decisions  as  have  been  found  oo 
the  subject;  all  of  which,  however,  have  been 
rendered  since  the  passage  of  the  various  mar- 
ried women's  statutes. 

In  most  of  the  states  the  validity  of  such  a 
mortgage  now  depends  on  the  extent  of  the 
power  to  deal  with  her  property,  conferred  on 
the  wife  by  the  married  women's  acts.  The 
question  has  rarely  arisen,  except  in  Indiana 
where  there  are  numerous  decisions  construing 
the  various  statutes  of  that  state,  all,  however, 
being  entirely  harmonious. 

Under  the  Indiana  act  of  March  26,  1879,  pro- 
hibiting a  married  woman  from  encumbering  her 
separate  property  as  security  for  the  liability  of 
her  husband,  or  any  other  person,  when  acquired 
by  descent,  devise,  or  gift,  it  was  held,  in  Noland 

V.  ^tate,  115  Ind.  520,  18  N.  B.  26,  In  a  suit 
to  foreclose  a  mortgage  executed  by  husband  and 
wife  while  that  act  was  In  force,  that  an  answer 
by  the  wife  that  she  was  a  nuirried  woman  at 
the  time  the  agreement  was  executed,  and  that 
the  property  was  held  by  her  and  her  husband 
by  the  entireties,  and  the  debt  secured  was  that 
of  her  husband,  was  Insufflclent  since  it  did  not 
appear  from  the  averments  that  the  wife  ac- 
quired the  property  by  gift,  descent,  or  devise, 
which  it  was  necepsary  to  show  in  order  to 
render  the  mortgage  invalid.  The  court  said 
that,  prior  to  the  taldng  effect  of  this  act,  mar- 
ried women  had  the  power,  under  the  provisions 
66  L.  R.  A« 


of  an  act  approved  May  31,  1852,  |  6,  to  en- 
cumber their  real  property  by  deed  ln> 
which  their  husbands  should  Join  without  limit, 
and  that  the  only  prohibition  of  the  act  of  1879^ 
was  when  the  property  was  acquired  by  descent^ 
devise,  or  gift ;  and  It  was,  therefore,  necessary,, 
in  order  to  make  the  answer  good,  that  It  should 
appear  that  the  real  estate  In  question  was  ac- 
quired In  such  a  manner  as  to  bring  the  mort- 
gage within  the  prohibition  of  the  statute. 

Under  the  later  act  of  1881,  which  expressly 
prohibits  a  contract  of  suretyship  by  a  married 
woman,  it  is  unlforn^ly  held  that  such  a  mort- 
gage is  invalid,  though  it  has  been  held  that  It 
must  affirmatively  appear  that  the  debt  was  not 
for  the  Joint  benefit  of  husband  and  wife,  in 
order  to  bring  the  mortgage  within  the  prohibi- 
tion of  the  statute. 

The  first  case  under  this  statute  is  that  of 
Dodge  V.  KInsy,  101  Ind.  102,  In  which  it  l» 
held  that  a  mortgage  by  husband  and  wife  on 
land  held  by  entireties,  to  secure  the  payment 
of  a  debt  of  the  husband,  Is  void,  both  as  to  the 
wife  and  her  husband,  as  a  contract  of  surety- 
ship, into  which  the  wife  Is  forbidden  by  the 
statute  to  enter. 

This  case  hi  cited  In  Thomburg  v.  Wiggins,. 
135  Ind.  178,  182,  22  L.  R.  A.  42,  41  Am.  St. 
Rep.  422,  34  N.  B.  090.  to  the  statement  that  a 
mortgage  executed  by  both  husband  and  wife  on 
property  held  by  the  entireties  to  secure  the 
debt  of  the  husband  is  void.  But  this  was  a 
dictum,  as  the  point  was  not  raised  In  that  case. 

Another  dictum  to  the  same  effect  is  found  In 
Dyer  v.  BIdrldge,  136  Ind.  664,  662,  36  N.  E. 
522,  which  cites  Croolcs  v.  Kennett,  111  Ind. 
347,  12  N.  B.  715,  infra,  and  McCormlck  Har- 
vesting Mach.  Co.  V.  Scovell,  111  Ind.  551,  1^ 
N.  B.  58,  Infra,  as  outhorlty  for  the  statement. 

In  Coats  V.  Gordon,  144  Ind.  19,  41  N.  B. 
1044,  it  Is  said  that  a  mortgage  by  husband  and 
wife  of  entirety  property  to  secure  the  IndivlduaT 
debt  of  the  husband  has  time  and  again  been 
held  void  as  to  the  wife. 

And  in  Trimble  v.  State,  145  Ind.  154,  57  Am. 
St  Rep.  163,  44  N.  B.  260,  It  is  said  to  be  settled 
law  in  Indiana  that  a  mortgage  executed  by 
husband  and  wife  upon  lands  held  by  them  by 
the  entireties  to  secure  the  debt  of  the  husband 
or  others  is  void  as  to  both,  though  this  ml» 
is  subject  to  the  principle  of  estoppel  in  pais  as 
against  the  wife. 

So,  also.  In  Crooks  v.  Kennett,  111  Ind.  347, 
12  N.  B.  715,  it  is  held  to  be  the  settled  law  of 
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was  married  at  a  certain  date,  does  not  charge 
the  mortgagee  with  notice  that  he  is  married 
at  the  time  of  executing  the  mortgage  four 
years  later. 

(B'ebruary  8.  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Cotixt  affirming  a 
judgment  of  the  Circuit  Court  for  Marion 
County  in  favor  of  plaintiff  and  cross  com- 
plainant in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory 
note,  and  to  foreclose  a  mortgage  which  had 
been  given  as  security  therefor.  Reversed 
as  against  plaintiif  and  affirmed  in  favor  of 
cross  complai7iant. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Lewla  C.  Walker  and  Hard- 
ing, Hovey,  A  Wlltale,  lor  appellants: 

All  contracts  of  a  married  woman^  the- 
consideration  of  which  moves  to  another, 
and  which  does  not  go  to  benefit  her  or  her 
estate,  are  contracts  of  suretyship,  and 
against  all  such  contracts  the  statute  inter- 
poses its  prohibition  by  depriving  her  of 
the  power  to  make  them.  Receipt  of  con- 
sideration determines  the  question  of  princi- 
pal and  surety  on  contracts. 

Cupp  V.  Campbell,  103  Ind.  220,. 2  N.  E. 
565 ;  Beidenkoff  y.  Braeee,  28  Ind.  App.  646, 
61  N.  E.  954,  63  N.  E.  577;  Voreis  v.  Nuss- 
haum,  131  Ind.  267,  16  L.  R,  A.  45,  31  N.  E. 
70;  Botoles  v.  Trapp,  139  Ind.  55,  38  N.  E. 
406;  Leschen  v.  Guy,  140  Ind.  17,  48  N.  £. 
344;  Boyd  v.  Badabaugh,  150  Ind.  394,  50^ 


the  state  that  such  a  mortgage  Is  invalid  both 
as  to  the  husband  and  wife. 

And  the  invalidity  of  a  mortgage  by  husband 
and  wife  of  property  held  by  entireties  to  secure 
the  individual  debt  of  the  husband  is  also  recog- 
nised in  McLead  v.  JEtna  L.  Ins.  Co.  107  Ind. 
394,  8  N.  B.  230.  In  this  case,  however,  it  did 
not  appear  that  the  wife  acted  only  as  surety 
for  her  husband,  the  mortgage  having  been  exe- 
cuted to  secure  the  joint  notes  of  the  husband 
and  wife,  and  there  being  nothing  to  show  the 
consideration  of  the  notes. 

Likewise,  in  Bartholomew  v.  Plerson,  112  Ind. 
430,  14  N.  B.  249,  it  is  held  that  a  mortgage 
executed  by  a  husband  and  wife  on  property 
held  by  them  as  tenants  by  entireties,  to  secure 
a  promissory  note  signed  by  both  the  husband 
and  wife,  is  void  as  to  the  wife,  where  she  exe- 
cuted them  merely  as  a  surety  for  her  husband. 
But  it  was  held  that  where,  in  a  suit  to  fore- 
close the  mortgage,  the  wife  by  cross  complaint 
alleged  that  she  executed  the  mortgage  as  surety 
for  her  husband  and  for  no  other  purpose,  the 
burden  was  on  her  to  prove  that  the  note  and 
mortgage  were  executed  by  her  merely  as  a 
surety. 

And  a  wife  who  joins  with  her  husband  in 
signing  a  promissory  note  given  for  the  indi- 
vidual debt  of  the  husband,  and  in  executing 
a  mortgage  to  secure  the  same  on  property  held 
by  them  by  entireties,  is  also  held  in  Wilson  v. 
TiOgue.  131  Ind.  101,  81  Am.  St.  Rep.  426,  30  N. 
R.  1079,  to  be  a  mere  surety,  and  the  mortgage 
to  be,  therefore,  void. 

So,  in  State  ex  rel.  Crooks  v.  Kennett,  114 
Ind.  160,  16  N.  R.  173,  it  is  held  that  a  mort- 
gage by  husband  and  wife  on  property  owned 
by  them  as  tenants  by  entireties,  to  secure  a 
debt  of  the  husband,  was  a  contract  of  surety- 
ship as  to  the  wife,  into  which  she  was  ex- 
pressly prohibited  by  statute  from  entering,  and 
therefore  void. 

And  a  mortgage  by  husband  and  wife  on  prop- 
erty held  by  entireties,  to  a  building  association 
of  which  the  husband  was  a  member,  and  to 
whom  the  association  had  advanced  a  sum  to  be 
used  iu  the  erection  of  a  house  on  the  property, 
made  upon  condition  that  it  should  be  void  if 
the  husband  paid  to  the  association  a  certain 
sum  per  week  for  dues,  interests,  premiums, 
etc.,  until  the  dues  paid  shall  amount  to  the 
Kum  advanced,  was  construed.  In  Harrison  Bldg. 
&  Deposit  Co.  V.  LAckey,  149  Ind.  10,  48  N.  E. 
254,  as  being  executed,  not  to  secure  the  repay- 
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ment  of  the  money  advanced,  but  to  secure  the 
j^&ymmt  of  the  husband's  weekly  dues,  fines, 
premiums,  etc.,  and,  therefore,  to  be  void  as  to- 
the  wife  as  a  contract  of  suretyship  by  her,  in 
violation  of  Ind.  Rev.  Stat.  1881,  |  5119. 

Again,  in  Wolf  v.  Zimmerman,  127  Ind.  486, 
26  N.  E.  173,  where  a  husband  and  wife  executed 
a  mortgage  upon  two  parcels  of  land,  one  of 
which  was  owned  "by  them  jointly  and  the  other 
by  the  husband  in  severalty,  to  indemnify  the 
mortgagees  against  loss  upon  their  undertaking 
as  sureties  for  the  husband  in  a  note  given  by 
him.  It  was  held  that  the  wife  occupied  the  posi- 
tion of  a  surety,  and  the  n^ortgage  was,  there- 
fore, not  binding  as  to  her.  The  court  said  that 
the  fact  that  the  husband  and  wife  were  tenants 
by  entireties  of  one  of  the  parcels  of  land  did 
not  add  strength  to  the  mortgagee*s  case,  because 
land  so  held  cannot  be  mortgaged  to  secure  the 
obligation  of  the  husband. 

And  even  when  the  mortgage  was  made  to  se- 
cure the  payment  of  notes  given  for  the  pur- 
chase money  of  the  entirety  property,  it  was 
held,  in  Stewart  v.  Babbs,  120  Ind.  568,  22  N. 
E.  770,  to  be  void  as  to  the  wife  as  a  contract  of 
suretyship  in  violation  of  a  statute,  where  the 
notes  were  signed  by  the  husband  alone.  The 
courts  said  that,  the  notes  having  been  signed 
by  the  husband  alone,  the  conclusion  necessarily 
followed  that  the  debt  was  his,  and  not  the 
wife's ;  and  added  that  what  the  result  would 
have  been  had  she  joined  in  the  notes  was  a 
question  not  before  the  court  In  this  case,  how- 
ever, the  mortgaged  property  had  been  originally 
owned  jointly  by  the  wife,  Mrs.  Stewart,  and 
her  sister,  encumbered  by  a  life  estate  which 
their  mother  held.  Mrs.  Stewart  and  her  sister 
agreed  that  they  would  buy  up  the  mother's 
life  interest,  and  that  the  sister  should  convey 
her  interest  to  Mrs.  Stewart.  Therefore,  the 
Bister,  her  husband,  and  her  mother  joined  in 
a  conveyance  of  the  mortgaged  property  to  Mrs. 
Stewart  and  her  husband,  the  conveyance  being 
made  to  them  Jointly  at  the  wife's  direction ; 
and  the  notes  in  suit  were  executed  in  consid- 
eration therefor.  The  court  points  out  that  it 
was  for  the  sister's  Interest  that  the  notes  were 
executed,  and  that  the  wife's  separate  estate  was 
not  Increased  or  benefited  by  the  transaction. 

This  case  is  distinguished  in  McCoy  v.  Bams. 
136  Ind.  378,  36  N.  E.  134,  in  which  it  was  held 
that  where  a  husband  and  wife  purchased  real 
e»tate  as  tenants  by  the  entireties,  and  obtained 
from  a  third  person  a  loan  to  pay  the  purchase 
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N.  E.  301;  Potter  v.  Sheets,  5  Ind.  App.  606, 
32  N.  P:.  811  j  Andrysiak  v.  Satkoaki,  159 
Ind.  428,  63  N.  E.  854,  66  N.  E.  286. 

If  a  husband  and  wife  execute  a  mortage 
on  lands  held  by  them  as  tenants  by  en- 
tireties, and  the  mortgage  is  given  to  secure 
the  debt  of  the  wife,  or  is  for  the  benefit  of 
the  common  property,  the  mortgage  will  be 
valid  as  to  both  the  mortgagors,  but,  when 
such  a  mortgage  is  given,  either  directly  or 
indirectly,  to  secure  other  debts,  it  is  in- 
valid as  to  both  of  the  parties. 

McLead  v.  ^tna  L.  Ins.  Co.  107  Ind.  304, 
S  N.  E.  230;  Fauckner  v.  Scottish-American 
Mortg.  Co.  107  Ind.  555,  8  N.  E.  689; 
Crooks  v.  Kennett,  111  Ind.  347,  12  N.  E. 
716;  McComiick  Harvesting  Mach.  Co.  v. 
Scovell,  111  Ind.  551,  13  X.  E.  68;  State  ex 


rel.  Crooks  v.  Kennett,  114  Ind.  160,  16  N. 
E.  173;  Wilson  v.  Logue,  131  Ind.  191, 
31  Am.  St.  Rep.  426,  30  N.  E.  1079;  Harri' 
son  Bldg.  d  Deposit  Co.  r.  Lackey,  149  Ind. 
10,  48  N.  E.  254;  Qrzesk  Y.  Hibherd,  149 
Ind.  354,  48  N.  E.  361. 

What  cannot  be  done  directly  cannot  be 
done  indirectly. 

MoCormick  Harvesting  Mach.  Co.  v.  Soo- 
vell.  111  Ind.  551,  13  N.  £.  58;  Qrzesk  v. 
Hibherd,  149  Ind.  354,  48  N.  E.  361;  Oov- 
emment  Bldg.  d  Loan  Inst.  No.  2  v.  Denny, 
154  Ind.  261,  55  N.  E.  757 ;  Abicht  v.  Searls, 
lo4  lud.  594,  57  N.  E.  246. 

A  mortgage  executed  by  husband  and  wife 
on  lands  formerly  held  by  them  as  tenants 
by  entireties,  but  which  had  been  conveyed 
to   a    third    person   without    consideration. 


price,  the  husband  giving  his  note  therefor,  and 
both  parties  uniting  in  a  mortgage  on  the  prop- 
erty to  secure  the  note,  the  wife  was  a  principal, 
and  not  a  surety  for  her  husband.  It  was  said 
to  be  well  settled  by  the  adjudicated  cases  in 
the  state  that  the  question  whether  a  married 
woman  is  a  surety  is  not  to  be  determined  by 
the  form  of  the  contract,  nor  from  the  basis 
from  which  the  contract  waa  had,  but  from  the 
inquiry,  Was  the  wife  to  receive  in  person  or  in 
benefit  to  the  estate  the  consideration  upon 
which  the  contract  rests  ?  and  that,  to  the  extent 
to  which  she  receives  the  benefit,  she  is  not  a 
surety,  but  a  principal.  And  the  court  calls  at- 
tention to  the  fact  that  in  the  Stewart  Case 
the  mortgage  covered,  not  only  the  land  con- 
veyed to  the  husband  and  wife,  but  also  an 
equal  quantity  owned  by  the  wife  in  her  own 
right  long  prior  to  the  execution  of  the  mort- 
gage, a'hd  states  that  this  was  quite  different 
from  the  present  case,  where  no  land  owned  by 
the  wife  was  involved,  and  she  was  seeking  to 
hold  lands  conveyed  to  her  and  her  husband  as 
against  those  who  paid  the  whole  purchase 
price. 

So,  in  Security  Co.  v.  Arhuckle,  119  Ind^  60, 
"21  N.  B.  469,  it  was  held  that  where  a  husband 
and  wife  join  in  a  mortgage  on  real  estate 
owned  by  entireties  to  secure  the  apparent  obli- 
gation of  both,  It  must  affirmatively  appear  that 
the  debt  was  not  for  their  Joint  benefit  in  order 
to  bring  the  mort^^age  within  the  prohibition 
of  Ind.  Rev.  Stat.  1881,  f  5119,  which  declares 
void  any  contract  of  suretyship  entered  into 
by  a  married  woman.  The  invalidity  of  a  mort- 
gage if  the  consideration  therefor  inured  solely 
to  the  benefit  of  the  husband  is  admitted,  but  it 
was  held  that  the  fact  that  the  money  received 
was  used  mainly  to  pay  off  debts  which  the 
husband  recognized  as  his  individual  debts  was 
not  sufficient  to  show  that  no  part  of  the  con- 
sideration inured  to  the  benefit  of  the  wife  or 
her  estate. 

And  an  absolute  deed  of  trust  by  a  husband 
and  wife  on  land  held  by  the  entireties,  given 
tor  the  purpose  of  paying  the  husband's  debts, 
was  held.  In  Rogers  v.  Shewmaker,  27  Ind.  App. 
631.  87  Am.  St.  Rep.  274,  60  N.  E.  462,  not  to 
constitute  a  contract  of  suretyship  by  the  wife 
in  violation  of  law.  The  Invalidity  of  a  mort- 
gage executed  on  entirety  property  by  husband 
and  wife  to  secure  the  debts  of  the  former  is 
recognized,  but  a  distinction  Is  made  between  a 
deed  of  trust  and  a  mortgage,  though  it  is  also 
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held  that,  even  If  the  Instrument  were  held  to 
be  in  the  nature  of  a  mortgage.  Its  purpose  hav- 
ing been  carried  out  and  the  trust  executed,  the 
attempt,  after  years  of  acquiescence,  to  have  the 
property  restored  to  the  former  owners  was 
made  too  late.  It  was  claimed  that  the  pur- 
chasers of  the  property  took  with  notice  of  the 
trust  that  the  lands  were  to  be  sold  to  pay  the 
debts  of  the  husband,  but  the  court  said  that, 
the  trust  having  been  faithfully  discharged,  Its 
object  was  accomplished  and  its  execution  bind- 
ing; that  the  right  of  a  wife  to  alienate  her 
lands  by  Joining  in  the  grant  of  her  husband  is 
absolute,  and,  as  the  proceeds  are  her  separate 
property,  she  may  apply  them  to  the  payment  of 
her  husband's  debts,  or  any  other  use,  and  that 
it  follows  that,  her  husband  Joining  in  the  con- 
veyance, she  may  convey  the  estate  held  with 
him  by  the  entireties,  and  with  his  consent  make 
a  like  disposition  of  the  proceeds. 

So,  in  Thalls  v.  Smith,  139  Ind.  496,  39  N.  B. 
154,  it  is  held  that  a  mortgage  by  husband  and 
wife  on  land  held  by  the  entireties  to  secure  the 
individual  debt  of  the  husband,  the  mortgagee 
being  ignorant  of  the  wife's  interest  in  the 
property,  becomes  a  binding  lien  on  the  land 
when  it  is  subsequently  conveyed  to  the  hus- 
band alone,  and  that  it  could  not  be  devested  by 
a  reconveyance  to  husband  and  wife  as  tenants 
by  the  entireties. 

And  a  husband  having  made  an  exchange  of 
lands  with  another,  and  caused  the  conveyance 
of  the  land  which  he  received  to  be  made  to 
his  wife  jointly  with  him  without  consideration, 
and  at  the  same  time,  in  order  to  raise  money  to 
pay  off  an  encumbrance  on  the  land  which  he 
gave  in  exchange,  and  to  pay  the  agreed  differ- 
ence between  the  two  pieces  of  property,  having 
borrowed  money  on  the  Joint  note  of  his  wife 
and  himself,  which  was  secured  by  an  absolute 
deed  to  the  lender  of  a  portion  of  the  land  re- 
ceived, executed  by  both  husband  and  wife,  the 
lender  giving  a  bond  to  reconvey  to  the  husband 
upon  payment  of  the  note, — it  is  held,  in  Wal- 
drop  V.  Veal,  89  6a.  306,  15  S.  B.  310,  that  the 
facts  did  not  make  a  case  of  suretyship  of  the 
wife  for  the  husband's  debt,  but  only  of  borrow- 
ing for  the  benefit  of  both. 

In  a  Michigan  case — People's  Bldg.  &  L.  Asso. 
V.  Billing,  104  Mich.  186,  62  N.  W.  373— it  is 
held,  without  reference  to  any  statute,  that  a 
mortgage  executed  by  husband  and  wife  on  prop- 
erty held  by  entireties,  to  secure  a  loan  of 
money  made  to  the  husband,  is  valid.  The  court 
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:aiid  reconveyed  to  the  husband,  to  secure  the 
individual  debt  of  the  husband,  is  voidable, 
not  only  as  to  the  wife,  but  as  to  the  hus- 
l>and  as  well. 

Oovemment  Bldg,  d  Loan  Inst.  No,  2  v. 
Denny,  154  Ind.  266,  55  N.  E.  757;  Ahicht 
^.  Searls,  154  lud.  594,  57  N.  E.  246. 

To  authorize  a  conclusion  that  a  married 
woman  is  estopped  from  defending  against 
mortgages  given,  as  were  the  ones  in  the 
•case  at  bar,  it  must  affirmatively  appear 
from  the  findings:  (1)  That  there  was  a 
misrepresentation  or  concealment  of  ma- 
terial facts;  (2)  that  the  misrepresentation 
-was  made  with  the  knowledge  of  the  facts; 
(3) that  the  party  to  whom  it  was  made 
was  ignorafit  of  the  truth  of  the  matter; 
<4)  that  it  was  made  with   the   intention 


that  the  other  party  should  act  upon  it; 
(5) that  the  other  party  was  induced  to  act 
upon  it  to  his  injury. 

First  Nat,  Bank  v.  Williams,  126  Ind.  423, 
26  N.  E.  76;  Franklin  Nat,  Bank  v.  White- 
head, 149  Ind.  560,  39  L.  R.  A.  725,  63  Am. 
St.  Rep.  302,  49  N.  E.  592;  Abicht  v. 
Searls,  154  Ind.  594,  67  N.  E.  246;  Beiden- 
koff  V.  Brazee,  28  Ind.  App.  646,  61  N.  E. 
954,  63  N.  E.  577. 

One  contracting  an  encumbrance  on  the 
property  of  a  married  woman  cannot  deal 
with  her  at  arms  length,  but  is  bound  to  in- 
quire concerning  the  consideration;  and  he 
will  be  held  to  have  acquired  a  knowledge 
of  the  facts  which  prudent  inquiry  would 
have  disclosed. 

Field  V.  Nohlett,  164  Ind.  362,  56  N.  E. 


•dismlBses  the  question  with  a  brief  paragraph, 
stating  that,  if  the  wife  had  executed  the  mort- 
jEage  herself  merely  as  a  surety  for  her  hushand, 
it  wovid  have  been  void,  for  the  reason  that  she 
•eould  not  pass  the  title  to  lands  of  which  she 
was  a  tenant  by  the  entirety  by  her  separate 
•deed,  but  that  there  was  no  such  dlflaculty  in 
this  case,  since  the  husband  and  wife  both 
Joined,  which  was  the  only  method  by  which 
such  an  estate  could  be  alienated.  The  decision 
might  have  been  based  on  statute,  however*  since 
the  Michigan  married  women's  act  of  1855  pro- 
vides that  the  property  of  a  married  woman 
may  be  transferred,  mortgaged,  conveyed,  de- 
vised, or  bequeathed  by  her  in  the  same  manner 
■and  with  like  effect  as  If  she  were  unmarried, 
and  it  has  been  held  that  under  this  statute  she 
may  mortgage  her  property  for  the  payment  or 
security  of  the  debt  of  her  husband  or  another, 
^as  such  a  transaction  relates  to  her  separate  es- 
tate, though  she  could  not  bind  herself  by  a 
mere  conti'act  of  suretyship.  And  most  of  the 
•decisions  under  statutes  apply  to  encumbrance 
of  entirety  property  the  same  rule  as  that  which 
igoverns  encumbrance  of  the  wife's  separate  prop- 
erty. 

In  Mississippi  it  has  been  held,  however,  that 
•a  statute  forbidding  a  wife  to  encumber  her  es- 
tate beyond  its  income  for  the  debt  of  her  hus- 
band has  no  application  to  estates  by  the  en- 
tireties, and  that,  since  husband  and  wife  could 
convey  entirety  property  absolutely  by  joint 
•deed,  they  could  also  mortgage  it  in  the  same 
way.  McDuff  v.  Beauchamp,  50  Miss.  531.  In 
this  case  a  mortgage  bad  been  executed  by  hus- 
band and  wife  on  entirety  property  to  secure  a 
note  signed  by  both,  given  to  pay  a  debt  of  the 
wife's  brother,  and  it  was  contended  that  the 
note  was  the  debt  of  the  husband,  and,  therefore, 
the  mortgage,  if  valid  at  all  as  to  the  wife,  was 
only  binding  on  the  income  of  her  estate.  The 
mortgage  was  held  valid,  however,  for  the  reason 
stated  above, — that  the  statute  did  not  apply 
to  entirety  property ;  but  the  court  does  not  say 
whether  it  regarded  the  note  given  for  the 
brother's  indebtedness  as  the  debt  of  the  hus- 
baud  or  the  joint  obligation  of  the  husband  and 
wife. 

Any  attempt  to  evade  the  statute  by 
means  of  a  temporary  conveyance  to  a  third  per- 
son or  the  husband  has  always  been  held  by  the 
courts  to  be  of  no  effect  to  prevent  the  wife  from 
■setting  up  the  invalidity  of  her  act  as  one  of 
■  suretyship. 
<Mi  L.  R.  A. 


Thus,  in  McCormick  Harvesting  Mach.  Co.  v. 
Scovell,  111  Ind.  651,  13  N.  B.  58,  where,  to 
evade  the  statute  forbidding  a  married  woman 
from  mortgaging  her  real  estate  as  security  for 
the  debt  of  another,  a  husband  and  wife  con- 
veyed lands  owned  by  them  as  tenants  by  en- 
tireties to  a  third  person  without  consideration, 
in  order  that  it  might  be  reconveyed  to  the  hus- 
band alone,  and  then  executed  a  mortgage  there- 
on to  secure  an  antecedent  debt  of  the  husband, 
after  which  they  joined  in  conveying  the  prop- 
erty to  another  trustee,  who  reconveyed  it  to 
them  jointly  as  tenants  by  entireties,  it  was  held 
that  the  mortgage  was  void,  the  mortgagee  hav- 
ing knowledge  of  the  purpose  of  the  conveyance. 

So,  a  transaction  by  which  a  married  woman, 
to  enable  her  husband  to  secure  his  debt  by  a 
mortgage  upon  real  estate  held  by  them  as  ten- 
ants by  the  entireties,  and  to  evade  the  Indiana 
statute  forbidding  a  married  woman  from  be- 
coming a  surety,  conveyed  the  property  without 
consideration,  under  the  guise  of  a  gift,  to  the 
husband  through  the  intervention  of  a  trustee, 
accepting  a  reconveyance  as  soon  as  the  husband 
had  mortgaged  the  property,  was  held  to  be  il- 
legal and  Invalid  where  the  mortgagee  and  bene- 
ficiary of  the  mortgage  were  aware  of  the  facts, 
even  though  they  insisted  that  the  wife  should 
make  an  absolute  gift.  Orzesk  v.  Hibberd,  149 
Ind.  3.54,  48  N.  B.  361. 

And  where  a  wife  joined  with  her  husband  in 
conveying  an  estate  held  by  them  by  entireties 
to  a  third  person,  who  reconveyed  it  to  the  hus- 
band, the  deeds,  though  purporting  to  be  for  a 
valuable  consideration,  being  really  executed  for 
the  sole  purpose  of  placing  the  title  in  the  hus- 
band ;  whereupon  the  husband  and  wife  executed 
a  mortgage  thereon  to  secure  the  repayment  of 
a  loan  of  money  to  him, — it  was  held,  in  Abicht 
V.  Searls,  154  Ind.  594,  57  N.  E.  246,  that  the 
mortgage  was  voidable  both  as  to  the  wife  and 
the  husband. 

In  Government  Bldg.  &  L.  Inst.  No.  2  v. 
Denny,  154  Ind.  261,  55  N.  B.  757,  it  is  also 
held  that  a  mortgage  executed  by  husband  and 
wife  to  secure  a  loan  to  the  husband  on  land 
formerly  held  by  them  by  the  entireties,  but 
which  bad  been  conveyed  to  a  third  person,  who 
imnvediately  reconveyed  it  to  the  husband,  both 
conveyances  being  without  consideration  and  for 
the  sole  purpose  of  enabling  the  husband  to  ob- 
tain the  loan,  is  voidable,  not  only  as  to  the  wife, 
but  also  as  to  her  husband  or  their  subsequent 
grantee,  where  the  mortgagee  was  aware  that 
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841 ;  Vogel  v.  Leichner,  102  Ind.  68,  1  N.  E. 
554;  Cupp  V.  Campbell,  103  Ind.  220,  2  N. 
E.  505;  Post  v.  Losey,  111  Ind.  77,  60  Am. 
Rep.  677,  12  N.  E.  121 ;  Voreia  v.  yuaabaum, 
131  Ind.  267,  16  L.  R.  A.  45,  31  N.  E.  70; 
Cumminga  v.  Martin,  128  Ind.  23,  27  N.  E. 
173;  Coata  v.  Gordon,  144  Ind.  19,  41  N.  E. 
1044. 

While  a  married  woman  is  subject  to  an 
estoppel  in  pais,  like  any  other  person,  she 
is  not  to  be  estopped  in  any  manner  dif- 
ferent from  any  other  person.  Some  ele- 
ment of  fraud,  misrepresentation,  or  con- 
cealment must  enter  into  her  conduct,  so 
that  the  estoppel  shall  be  predicated  upon 
tort,  and  not  upon  contract. 

Cupp  V.  Campbell,  103  Ind.  220,  2  N.  E. 
r>Cuy ;  Ward  v.  Berkahiro  L.  Ina.  Co.  108  Ind. 


303,  9  N.  E.  361 ;  Coata  v.  Gordon,  144  Ind^ 
19,  41  N.  E.  1044;  Abicht  y.  Searla,  154  Ind. 
594,  67  N.  E.  246;  Beidcnkoff  v.  Brazee,  28^ 
Ind.  App.  646,  61  N.  E.  964,  63  N.  E.  577. 

A  transfer  of  property  under  circum- 
stances in  themselves  suspicious,  such  as  for 
a  very  inadequate  price,  and  immediately 
before  application  by  the  husband  for  a 
loan  on  property  formerly  held  in  entirety 
by  the  husiuoid  and  wife,  will  be  held  suf- 
ficient to  charge  a  party  with  notice  of  the- 
motive  for  the  transfer. 

Hinger  v.  Jacoba,  3  McCrary,  638,  11  Fed. 
559;  Runhle  v.  Gaylord,  1  Nev.  100;  Uoyt 
V.  Hoyt,  8  Bosw.  511;  Eck  v.  Hatcher,  58 
Mo.  236;  Hoppin  v.  Doty,  25  Wis.  573; 
Tillinghaat  v.  Champlin,  4  R.  I.  173,  67  Am. 
Dec.  510. 


me  conveyHuce  to  tbe  Uilrd  party  was  resorted 
to  for  the  purpose  of  evading:  the  law. 

The  principal  case  of  Webb  v.  John  Hancock 
MuT.  L.  Ins.  Co.  is  in  entire  accord  with  the 
precedins:  authorities  in  holding  that  a  convey- 
ance by  a  married  w(Hnan  of  an  estate  held  by 
her  and  her  husband  by  entireties  to  a  trustee 
for  the  purpose  of  having  it  reconveyed  to  the 
husband  to  enable  him  to  mortgage  it  to  secure 
his  individual  debt  is  a  mere  attempt  to  avoid, 
In  an  indirect  or  circuitous  manner,  that  which 
the  statute  expressly  prohibited.  And  the  mort- 
gage was  held  Invalid  in  this  caae,  although  it 
was  not  shown  that  the  mortgagee  had  actual 
knowledge  of  the  Intent  of  the  parties  in  trans- 
ferring the  property,  where  inquiry  would  have 
disclosed  that  the  conveyance  was  made  to  evade 
the  statute. 

II.  Estoppel  of  wife  to  deny  validity  of  trana- 

action. 

In  Trimble  v.  State.  145  Ind.  154,  57  Am.  St 
Kep.  163,  44  N.  E.  260,  it  Is  held  that  a  wife 
who  Joins  with  her  husband  in  malcing  an  ap- 
plication to  the  county  auditor  for  a  loan  from 
the  school  fund,  and  In  executing  a  note  therefor 
and  a  mortgage  on  their  estate  held  by  the  en- 
tireties to  secure  the  same,  is  estopped  to  deny 
the  validity  of  the  mortgage,  although  the  monej 
obtained  was  used  In  paying  the  individual  debts 
of  tbe  husband,  where  this  was  done  with  the 
wife's  knowledge  and  consent,  and  the  auditor  at 
the  time  the  loan  was  made  had  no  knowledge 
as  to  the  purpose  to  which  the  money  was  to  be 
applied.  It  is  said  in  this  case  that  the  principle 
of  estoppel  Is  more  strictly  enforced  against  a 
married  woman  who  seeks  to  defeat  a  mortgage 
executed  by  her  to  secure  the  payment  of  a 
loan  from  the  school  fund  obtained  under,  and 
in  compliance  with,  the  provisions  of  the  school 
law,  than  it  has  been  In  cases  where  the  money 
has  been  loaned  by  a  private  individual,  adding 
that  for  obvious  reasons  such  a  distinction 
Hhould  be  made.  It  is  also  said  that  the  wife  In 
this  case  voluntarily  subscribed  to  the  affidavit 
prescribed  by  statute,  and  complied  with  the 
other  requirements  of  the  law  In  order  to  obtain 
the  loan  in  dispute,  and,  by  these  solemn  acts, 
must  be  held  to  have  represented  herself  to  be 
an  applicant  for  the  loan  in  question ;  that, 
having  done  all  this,  It  was  no  concern  of  the 
auditor  to  aHcertaln  what  arrangement,  if  any, 
existed  between  her  and  her  husband  as  to  the 
66  L.  R.  A. 


disposition  that  was  to  be  made  of  the  money 
to  be  obtained.  The  court  adds  that  the  disabil- 
ity as  to  suretyship,  imposed  by  statute  upon 
a  married  woman,  should  not  be  so  construed  as 
to  place  in  her  hands  a  sword  to  defend  her 
own  fraud  and  imposition  on  others,  instead  of 
a  shield  for  her  protection,  as  the  law  intended. 

So,  a  wife  who,  tn  order  to  procure  a  loan  on 
property  held  by  her  and  her  husband  by  the 
entireties,  Joins  with  him  in  making  an  affidavit 
that  the  money  to  be  borrowed  is  to  be  used  in 
part  to  pay  off  an  encumbrance  on  the  land,  and 
the  remainder  to  purchase  other  land  to  be  held, 
also  by  the  entireties,  upon  the  faith  of  which 
a  loan  is  made,  a  mortgage  on  the  property  being 
given  to  secure  the  same,  is  held,  in  Magel  v. 
Milllgan,  150  Ind.  582,  65  Am.  St  Rep.  382,  50 
N.  B.  564,  to  be  estopped  to  contest  the  validity 
of  the  mortgage  on  the  ground  that  it  was  exe- 
cuted to  secure  a  loan  to  pay  the  debts  of  the- 
husband,  and,  therefore,  void  as  to  her  as  a  con- 
tract of  suretyship.  The  court  adds  that  hus- 
band and  wife  should  not  be  suffered  to  take 
advantage  of  their  own  wrunc  In  conceding  the 
real  design  of  the  loan,  unless,  Indeed,  the  money 
lender  himself  had  knowledge  of  the  true  state- 
of  facts,  and  so  participated  In  a  violation  of 
the  law. 

And  in  Government  Bidg.  &  Xj.  Inst.  No.  2  v. 
Denny,  154  Ind.  261,  55  N.  B  757,  it  is  also 
held  that  a  married  womfui  who  unites  with  her 
husband  In  a  conveyance  of  property  held  by 
them  by  the  entireties  to  a  third  person,  and 
who,  after  a  reconveyance  thereof  to  the-'hns- 
band  alone.  Joins  in  executing  a  mortgage  there- 
on to  secure  a  loan  made  to  the  husband,  and 
with  full  knowledge  of  the  representations  made 
by  the  husband  to  the  mortgagee,  that  he,  and 
not  his  wife,  is  the  owner  of  the  land,  and  that 
the  conveyances,  which  purported  to  fully  invest 
the  husband  with  title  to  the  property,  were 
made  in  good  faith  for  a  valuable  consideration, 
stood  by  and.  In  effect  at  least,  affirmed  the  same 
to  be  true,  knowing  that  the  mortgagee  was  re- 
lying thereon, — is  estopped  to  deny  that  her 
husband,  at  the  time  the  loan  was  made  and 
the  mortgage  effected,  was  not  the  real  owner 
for  all  purposes  of  the  mortgaged  premises :  and 
It  Is.  therefore,  held  that  she  can  have  no  stand- 
ing In  court  to  conteflt  the  validity  of  the  more- 
gage  on  the  ground  that  the  conveyances  of  the 
property  were  made  without  consideration,  for 
the  sole  purpose  of  evading  the  statute  forbid- 
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Whatever  i%  notice  enough  to  excite  the 
■attention  of  a  man  of  ordinary  prudence, 
and  call  for  further  inquiry,  is,  in  equity, 
notice  of  all  the  facts  to  the  knowledge  of 
which  an  inquiry  suggested  by  such  notice, 
and  prosecuted  with  due  and  reasonable 
•diligence,  woul<l  have  led. 

Mahoney  v.  Gano,  2  Ind.  App.  107,  27  N. 
15.  315;  HoUenbeck  v.  Woodford,  13  Ind. 
App.  113,  41  N.  E.  348. 

It  becomes  the  duty  of  one  who  has 
knowledge  of  such  facts  as  should  put  him 
on  inquiry  to  make  such  inquiry  with  all 
due  diligence  and  in  good  faith. 

Foster  v.  Stallicortk,  62  Ala.  547;  Bryan 
■v.  Tormey  (Cal.)  21  Pac,  725;  Filmore  v. 
Ji^ithman,  6  Colo.  120;  Walker  v.  Dement, 
42  111.  272 ;  Uoopeston  Bldg,  As8o,  v.  Qreen, 


16  III,  App.  204;  Cox  v.  Milncr,  23  111.  476; 
Doyle  V.  Teas,  5  111.  202;  Stokes  v.  Riley, 
121  111.  166,  11  N.  E.  877;  Oliver  v.  San- 
born, 60  Mich.  346,  27  N.  W.  527 ;  Price  v. 
McDonald,  1  Md.  403,  54  Am.  Dec.  657; 
Williamaon  v.  Brown,  15  N.  Y.  354;  8er- 
(fcant  V.  Ingeraoll,  15  Pa.  343;  Maybin  v. 
Kirhy,  4  Rich.  Eq.  105;  Cook  v.  De  la 
Garza,  13  Tex.  431;  Bacon  v.  O'Connor,  2,o 
Tex.  213. 

The  diiTerenoe  in  time  between  the  making 
of  the  first  and  the  second  mortgages  to  the 
insurance  company  cannot  aid  the  company 
to  make  valid  its  second  mortgage. 

Cox  V.  Pearce,  112  N.  Y.  637,  3  L.  R.  A. 
503,  20  N.  E.  56C. 

Messrs.  Upton  J.  Hammond  and  Iteon- 
•ard  J.  Hackney,  for  appellees: 


•ding  a  married  woman  to  enter  Into  a  contract 
of  suretyship. 

Likewise,  in  Lavene  v.  Jaroecke,  28  Ind.  App. 
:221,  62  N.  K.  510,  a  wife  who  Joins  with  her  hus- 
band In  executing  a  mortgage  on  property  held 
by  entireties  to  secare  a  loan  to  her  husband, 
and  who  states  that  the  money  Is  for  their  Joint 
use  and  benefit,  and  for  the  Improvement  of  their 
Joint  property,  upon  which  representations  the 
mortgagee  relied,  is  held  to  be  estopped  to  set 
up  the  claim  that  the  mortgage  was  for  the 
benefit  of  her  husband  alone,  and  that  she  exe- 
•cuted  It  as  a  surety  merely,  and  never  received 
4Lny  part  of  the  money  so  loaned. 

But  In  Coats  v.  Gordon,  144  Ind.  19,  41  N.  E. 
1044,  It  is  held  that  the  fact  that  a  wife  execut- 
ing a  mortgage  with  her  husband  on  property 
held  by  the  entireties  to  secure  the  individual 
•debt  of  the  husband  knew  the  mortgage  to  be  in- 
valid because  In  violation  of  the  statute  prohib- 
iting a  married  woman  to  enter  Into  a  conti*act 
•of  suretyship,  and  failed  to  notify  the  mortgagee 
of  her  Interest  In  the  property,  does  not  estop 
her  to  contest  the  validity  of  the  mortgage  and 
assert  her  Interest  in  the  property.  In  this  case 
the  husband  represented  to  the  mortgagee  that 
he  was  the  owner  In  his  own  right  of  the  mort- 
gaged property,  but  the  court  held  that  such 
representations  could  uot  bind  the  wife,  and 
that  the  mortgagee,  when  accepting  the  mort- 
gage of  a  married  woman  to  secure  the  debt  of 
ber  husband  with  knowledge  that  it  is  executed 
for  that  purpose,  and  that  the  wife  has  no 
power  to  encumber  her  lands  for  any  such,  pur- 
pose, is  bound  to  make  inquiry  of  her,  or  from 
some  source,  that  will  bind  her  as  to  her  inter- 
est In  the  lands.  It  is  said  that,  if  the  failure 
of  the  wife  to  seek  out  and  notify  the  mortgagee 
that  the  property  was  not  that  of  her  husband  is 
suflSclent  to  estop  her  to  claim  the  ownership 
thereof,  the  statute  which  declares  any  such 
•contract  of  suretyship  void  will  become  a  dead 
letter. 

And  in  Ablcht  v.  Searls.  154  Ind.  594,  57  N. 
E.  246,  it  was  held  that  where  a  wife  and  her 
husband  conveyed  eutlrety  property  to  a  third 
person,  who  reconveyed  it  to  the  husband,  the 
•deeds,  though  purporting  to  be  for  a  valuable 
•consideration,  being  really  executed  for  the  sole 
purpose  of  placing  the  title  in  the  husband ; 
and  the  husband  and  wife  then  executed  a  mort- 
gage tlierf>on  to  secure  the  repajment  of  a  loan 
of  money  to  him. — the  wife  was  not  estopped  to 
contest  the  validity  of  the  mortgage,  where 
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there  was  no  misrepresentation  or  concealment 
on  her  part.  In  this  case,  however,  the  mortga- 
gor's ag^it  was  aware  of  all  the  facts,  and  him- 
self suggested  the  conveyance  of  the  title  to  the 
husband. 

So,  in  Wolf  V.  Zimmerman,  127  Ind.  486,  26 
N.  E.  173,  It  was  held  that,  in  case  of  a  mort- 
gage of  entirety  property  by  husband  and  wife 
to  secure  the  husband's  individual  debt,  the  wife 
could  not  be  estopped  to  set  up  the  invalidity  of 
the  mortgage  as  a  contract  of  suretyship,  where 
all  the  facts  were  known  to  the  mortgagee,  since 
estoppel  cannot  exist  In  such  a  case  where  all 
the  parties  have  the  same  knowledge  of  the 
material  facts. 

III.  Right  of  third  parties  to  set  up  defense 
of  icife*s  suretpsJtip. 

It  has  been  held  in  Indiana,  however,  that  the 
defense  that  a  married  woman  who  joined  with 
her  husband  in  executing  a  mortgage  on  prop- 
erty held  by  the  entireties  did  so  merely  as  a 
surety,  and  that  the  mortgage  was  given  to  se- 
cure the  payment  of  money  borrowed  by  the  hus- 
band, and  for  no  other  consideration,  Is  not 
one  of  which  a  third  party,  to  whom  the  hus- 
band and  wife  had  conveyed  the  lands  by  war- 
ranty deed,  could  avail  himself  collaterally  In 
a  suit  to  foreclose  the  mortgage ;  It  being  held 
that  the  statute  declaring  a  contract  of  surety- 
ship by  a  married  woman  void  as  to  her  was  In- 
tended for  her  protection  alone,  and  that  such 
a  contract  was  not  aI>Holutely  void,  but  only 
voidable.  Bennc^tt  v.  Mattingly,  110  Ind.  197, 
10  N.  B.  299,  11  N.  E.  792. 

And  In  Crooks  v.  Kennctt.  Ill  Ind.  .347,  12 
N.  E.  715,  It  is  also  held  that  coverture  Is  a 
personal  defense  of  which  third  parties  cannot 
avail  themselves  for  their  own  benefit ;  and 
hence,  where  husband  and  wife  mortgage  real 
estate,  and  afterwards  sell  It,  the  grantee  cannot 
avail  himself  of  the  defense  against  the  mort- 
gage that  It  was  executed  to  secure  the  payment 
of  a  debt  due  from  the  husband  alone,  and  that 
at  the  time  it  was  executed  the  husband  and 
wife  owned  the  property  as  tenants  by  entireties. 

But  In  Government  Bldg.  &  L.  Inst.  No.  2  v. 
Denny,  154  Ind.  261,  55  N.  B.  757,  it  is  held 
that  a  mortgage  executed  by  husband  and  wife 
to  secure  a  loan  to  the  husband  cm  land  form- 
erly held  by  them  by  the  entireties,  but  which 
had  been  conveyed  to  a  third  person,  who  Imme- 
diately reconveyed  to  the  husband  for  the  sole 
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The  deeds  of  September  23,  1S96,  were  in 
due  legal  form  to  transfer  title  to  the 
property.  Neither  the  named  consideration 
of  $1  in  said  deeds,  nor  the  fact  that  the  $1 
was  left  unpaid,  hindered  that  result. 

McCaw  V.  Burk,  31  Ind.  61;  Randall  v. 
Ghent,  19  Ind.  271;  Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638 ;  Doe  ex  dem, 
Abbott  V.  Hurd,  7  Blackf.  510;  M'Neely  v. 
Rucker,  6  Blackf.  391. 

A  married  woman  may,  through  the  inter- 
vention of  a  trustee,  convey  her  -separate 
real  estate  to  her  husband  as  a  gift,  or  for 
a  valuable  consideration,  subject  to  be 
avoided  for  fraud  or  undue  influence  on  his 
part. 

Leach  v.  Rains,  149  Ind.  152,  48  N.  E.  858 ; 
Diirant  v.  Ritchie,  4  Mason,  45,  Fed.  Gas. 
No.  4,190. 

Constructive  notice  to  this  appellee  of  an 
agreement  or  intent,  extrinsic  to  those 
deeds,  on  the  part  of  the  appellants,  to  evade 
the  statute  (Rev.  Stat.  1881,  §  5119)  will 
not  be  implied  from  the  reoent  execution  of 
said  deeds  at  the  time  of  the  execution  of 
the  first  mortgage  to  this  appellee,  since  the 
law  presumes  honesty  and  fairness  of  pur- 
pose, rather  than  dishonesty  or  an  intended 
evasion  of  the  law. 


Broom,  Legal  Maxims,  last  Eng.  ed.  p. 
567 ;  Kenney  v.  Browne,  3  Ridgw.  P.  C.  512 ; 
Atty,  Gen.  v.  Backhouse,  17  Ves.  Jr.  293;  2 
BI.  Com.  379;  Shep.  Touch.  88;  Magdalen 
College  Case,  11  C<4ce,  78;  McQueen  v. 
Farquhar,  11  Ves.  Jr.  467. 

Said  deeds  estop  the  appellant  to  set  up,, 
as  against  this  appellee,  any  extrinsic  agree- 
ment or  intent  of  theirs  to  defeat  the  in- 
herent legal  force  of  said  deeds. 

King  v.  Rca,  56  Ind.  1 ;  Long  v.  Crosson,. 
119  Ind.  3,  4  L.  R.  A.  783,  21  N.  E.  450; 
Reed  v.  Reed,  71  Me.  156;  Hodden  v. 
Lamed,  87  Ga,  634,  13  S.  E.  806;  White  v. 
Graves,  107  Mass.  325,  9  Am.  Rep.  38. 

Not  having  participated  with  the  appel- 
lants in  the  execution  of  said  deeds,  and  not 
having  executed  either  of  the  mortgages- 
here  in  contest  with  intent  to  evade  the- 
statute  (Rev.  Stat  1881,  §  5119),  or  witli 
knowledge  of  such  an  intent  on  the  part  of 
the  appellants,  either  in  executing  said 
mortgages  or  in  their  past  execution  of  said 
deeds,  this  appellee  is  on  the  footing  of  an 
innocent  purchaser  of  said  property  for  a^ 
valuable  consideration. 

Long  V.  Crosson,  119  Ind.  3,  4  L.  R.  A» 
783,  21  N.  E.  450. 

Mr.  E.  B.  Raub  also  for  appellees. 


purpose  of  enabling  the  husband  to  obtain  the 
loan,  Is  voidable,  not  only  as  to  the  wife,  but 
also  as  to  her  husband  or  their  subsequent  gran- 
tee, where  the  mortgagee  was  aware  that  the 
conveyance  to  the  third  party  was  resorted  to 
for  the  purpose  of  evading  the  law. 

And  in  State  ea  rel.  Crooks  v.  Kennett,  114 
Ind.  160,  16  N.  B.  173,  it  was  held,  in  a  suit 
to  foreclose  a  mortgage  by  husband  and  wife 
of  entirety  property  to  sa^ure  the  debt  of  the 
husband  after  the  property  had  been  conveyed 
by  warranty  deed  to  a  third  party  and  the  hus- 
band and  wife  had  united  in  an  indemnifying 
mortgage  to  the  purchaser,  in  which  they  ex- 
pressly stipulated  to  save  their  grantee  harm- 
less from  any  loss  or  damage  by  reason  of  the 
flrnt  mortgage,  that  the  wife,  for  the  protection 
of  herself  and  her  grantee,  was  entitled  to  be 
admitted  as  a  party  defendant.  A  special  an- 
swer was  filed  by  the  gtantee,  in  which  sub- 
stantially the  same  facts  as  those  contained  in 
the  answer  of  the  wife  were  set  up,  and  it  was 
suggested  that  the  defense  of  coverture  was  a 
personal  one,  and  not  available  to  third  parties ; 
but  the  court,  on  appeal,  said  that,  as  the  de- 
fense pleaded  by  the  wife  if  she  had  the  right 
to  plead  it,  would  defeat  the  mortgage  to  all  in- 
tents and  purposes,  it  was  immaterial  to  discuss 
the  merits  of  the  grantee's  answer.  The  court 
admitted  that  it  was  true,  in  a  general  and 
qualified  sense,  that  coverture  was  a  personal 
defense,  and  could  not  be  set  up  by  third  per- 
sons for  their  beneilt,  but  said  that  It  Is  quite 
certain  that  a  married  woman  cannot  be  denied 
the  right  to  make  the  defense  of  coverture  in  a 
proper  case  for  her  own  protection  because  that 
defense  may  also  inure  to  the  benefit  of  the  co- 
defendant. 

IV.  Conclusion. 

The  validity  of  a  mortgage  of  entirety  prop 
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erty  executed  jointly  by  husband  and  wife  ta 
secure  the  debt  of  the  husband  alone  seems 
never  to  have  been  passed  upon  in  the  English 
courts.  But  since,  under  the  common  law  of 
England,  a  mortgage  executed  by  husband  and 
wife,  with  the  proper  formalities,  on  her  prop- 
erty to  secure  his  debt,  was  valid, — Lord  Hard- 
wicke  in  Robinson  v.  Gee.  1  Ves.  Sr.  252,  saylng^ 
that  It  was  a  conunon  case  for  a  wife  to  Join 
in  a  mortgage  of  her  Inheritance  for  a  debt  of 
her  husband, — it  would  seem  that  they  must 
also  have  had  the  povt^r  to  bind  by  joint  action 
an  estate  held  by  the  entireties ;  but  no  express, 
adjudication  on  this  point  has  been  found.  In 
the  case  of  a  pledge  of  a  married  woman's  sepa- 
rate estate,  however,  for  the  debt  of  her  hus- 
band, she  was  considered  as  a  surety  only,  and 
entitled  to  exoneration  out  of  the  assets  of  the 
husband,  unless.  Indeed,  she  suffered  a  sum  of 
money  to  l>e  raised  out  of  her  estate,  and  joined 
in  a  conveyance  which  was  binding  upon  her, 
and  a  trust  was  declared  to  raise  the  money  by 
sale  or  mortgage  for  her  husband's  l)eneflt ;  since 
this  was  considered  as  a  disposition  in  his  favor 
of  so  miioh  of  the  inht^rltance  absolutely  and 
subject  to  no  after  reckoning  or  claim  of  the 
wife.  Since  the  passage  of  the  various  married 
women's  acts,  the  question  is  now  in  most  of 
the  states  of  the  Union,  as  well  as  in  England, 
merely  one  of  statutory  construction.  Under 
statutes  giving  the  wife  a  general  power  to  con- 
tract, without  any  limitations,  there  can  be  no- 
question  of  her  right  to  join  with  her  husband 
in  a  mortgage  on  either  their  joint  property  or 
her  separate  estate,  to  secure  his  debt.  In  some 
states — as  in  Indiana — the  statutes  expressly 
prohibit  any  contracts  of  suretyship  by  a  wife. 
These  Indiana  statutes  have  given  rise  to  con- 
siderable iltigation,  all  but  three  of  the  cases 
in  this  note  lieing  adjudications  of  Indiana, 
courts.    The  first  statute  on  the  subject  in  lu> 
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Jordan,  J.,  delivered  the  opinion  of  the 
court: 

The  John  Hancock  Mutual  Life  Insurance 
Company,  one  of  the  appellees  in  this  ap- 
peal, instituted  this  action  as  plaintiff  in 
the  Marion  circuit  court  against  Benja- 
min L.  Webb  and  Sallie  M.  Webb,  his 
wife,  and  other  defendants  therein  named. 
The  complaint  is  in  two  paragraphs.  By 
the  first  the  plaintiff  seeks  to  recover  a  per- 
sonal judgment  against  said  Benjamin  L. 
Webb  on  a  principal  promissory  note  exe- 
cuted by  him  on  September  20,  1806,  for 
the  sum  of  $4,000,  and  also  to  recover  on 
five  coupon  interest  notes  executed  by  him 
concurrently  with  the  principal  note.  The 
plaintiff  further  seeks,  under  this  para- 
graph, to  foreclose  a  certain  mortgage 
against  all  of  the  defendants  to  the  action. 
This  mortgage  was  executed  by  Webb  and 
wife  on  certain  real  estate  situated  in  the 
city  of  Indianapolis,  Marion  county,  Indi- 
ana, to  secure  the  payments  of  the  notes  set 
up  and  described  in  said  paragraph.  By 
the  second  paragraph  of  the  complaint,  ap- 
pellee seeks  to  recover  a  personal  judgment 
against  said  Benjamin  L.  Webb  on  certain 
other  promissory  notes  executed  by  him  to 


said  appellee  company  on  the  11th  day  of 
January,  1898,  and  to  foreclose  a  second 
mortgage  of  even  date  executed  by  Mm  and 
his  wife  on  the  same  real  estate  to  secure 
the  payment  of  the  notes  set  up  in  the  said 
paragraph.  The  State  Bank  of  Indiana,  a 
defendant  in  said  action,  and  one  of  the  ap- 
pellees herein,  filed  its  cross  complaint,, 
seeking  thereby  to  recover  a  personal  judg- 
ment against  Benjamin  L.  Webb  and  ono 
William  H.  Schmidt  upon  a  promissory  note 
executed  by  them  to  the  bank  on  the  6th 
day  of  October,  1900,  for  $928.22,  and  to 
foreclose  a  mortgage  executed  alone  by 
Benjamin  L.  W^ebb  on  the  same  day  upon 
the  real  estate  in  controversy  to  secure  the 
payment  of  the  note  set  out  and  described  in 
this  paragraph  of  the  complaint.  Appellant 
Benjamin  L.  Webb  answered  the  complaint 
of  the  insurance  company  by  a  general  de- 
nial. Sallie  M.  Webb,  his  wife,  filed  her 
separate  answer  to  the  first  paragraph  of 
the  complaint,  alleging  and  showing  there* 
in,  among  other  things,  that  on  the  23d  day^ 
of  September,  1896,  she  was  the  wife  of  her 
codefendant  Benjamin  L.  Webb,  and  had 
been  for  many  years  prior  thereto;  that  on 
said  day  she  and  her  huM>and  were  the  own- 


dlana  was  that  of  May  31,  1852,  which  pro- 
vided that  no  lands  of  any  married  woman 
should  be  liable  for  the  debts  of  her  husband, 
and  that  such  lands  and  the  profit  therefrom 
should  be  ber  separate  property  as  if  she  were 
unmarried,  but  that  she  should  have  no  power 
to  Micnmber  or  convey  them  except  by  deed  In 
which  her  husband  should  Join.  Under  this 
statute,  it  was  uniformly  held  that  a  mortgage 
executed  by  the  wife  with  her  husband  Joining, 
on  her  property,  to  secure  her  husband's  debt, 
was  valid ;  and  the  same  rule  that  governs  In 
case  of  a  mortgage  on  a  wife's  separate  proper- 
ty applies  to  a  mortgage  on  entirety  property. 

In  1879  a  new  act  was  passed  In  which  It  was 
provided  that  a  married  woman  should  not  mort- 
gage, or  in  any  manner  encumber,  her  separate 
property  acquired  by  descent,  devise,  or  gift 
as  security  for  the  debt  or  liability  of  her  hus- 
band or  any  other  person.  Under  this  statute. 
It  has  been  held  that  a  mortgage  executed  by 
husband  and  wife  to  secure  the  husband's  debt, 
on  the  wife's  land  acquired  by  contract  or  pur- 
chase, was  valid. 

The  present  statute  was  passed  In  1881,  and 
by  this  aet  It  Is  expressly  stipulated  that  a 
married  woman  shall  not  enter  into  any  con- 
tract of  suretyship,  and  a  Joint  mortgage  by  her 
and  her  husband  of  entirety  property  to  secure 
the  husband's  debt  han  been  uniformly  construed 
to  be  a  contract  of  suretyship  within  the  pro- 
hibition of  the  statute. 

And  a  conveyance  of  the  property  by  husband 
and  wife  to  a  third  person,  who  reconveys  it  to 
the  husband  alone,  In  order  that  he  may  mort- 
gage ft  to  secure  his  Individual  debt,  has  been 
held,  in  all  the  cases  In  which  the  question  has 
arisen,  to  be  an  attempt  to  evade  the  statute, 
and  the  mortgage  therefore  to  be  invalid. 

The  question  of  the  estoppel  of  the  wife  to 
deny  the  %*alidlty  of  such  a  mortgage  depends 
largely  upon  the  circumstances  of  each  particu* 
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lar  case.  It  mny  be  «tated  as  a  general  rule 
that  the  mere  fact  of  Joining  in  the  mortgage  is 
not  sufficient  to  estop  her,  even  if  she  knew  of 
its  invalidity ;  and,  where  the  mortgagee  la 
aware  of  all  the  facts  in  the  case,  it  Is  uni- 
formly held  that  there  can  be  no  estoppel.  But 
if  the  wife  herself  represents  to  an  innocent 
mortgagee  that  the  loan  is  for  the  Joint  benefit 
of  both  her  husband  and  herself,  or  if  she  doea 
any  affirmative  act  to  mislead  the  mortgagee, 
she  will  generally  be  estopped.  And  in  case  of 
such  a  mortgage  to  secure  a  loan  from  the  school 
fund,  the  mere  fact  that  the  wife  Joined  with  her 
husband  In  making  the  application  therefor  to 
the  county  auditor  was  held  sufficient  to  estop 
her,  where  the  money  was  used  to  pay  the  debt 
of  the  husband  with  her  consent,  and  the  auditor 
had  no  knowledge  as  to  the  puriK>se  to  which 
the  money  was  to  be  applied.  It  is  said,  how- 
ever, in  tills  case  that  the  principle  of  estoppel 
is  more  strictly  enforced  in  case  of  a  mortgage 
to  secure  a  loan  from  the  school  fund  than  in 
case  of  a  loan  by  a  private  Individual.  The  hus- 
band's representations  will  not  ordinarily  estop 
the  wife;  though,  if  she,  knowing  thereof,  and 
that  the  mortgagee  is  relying  thereon,  stands  by 
and  says  nothing,  it  has  been  held  that  she  la 
estopped  to  contest  the  mortgage. 

The  right  of  third  parties  to  contest  the  valid- 
ity of  such  a  mortgage  has  been  denied,  it  being 
held  that  coverture  is  a  personal  defense  of 
which  third  parties  cannot  avail  themselves,  and 
that  the  statutes  prohibiting  a  contract  of  sure- 
tyship by  a  married  woman  were  Intended  for 
her  protection  alone,  and  that  such  a  contract 
was  not  absolutely  void,  but  only  voidable.  How- 
ever, in  one  case  where  a  conveyance  to  a  third 
party  was  resorted  to  for  the  purpose  of  evad- 
ing the  law,  and  the  mortgagee  knew  of  this,  it 
was  held  that  the  mortgage  was  void,  not  only  as 
to  the  wife  and  her  husband,  but  also  as  to  their 
subsequent  grantee.  F.  H.  L. 
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«rs,  as  tenants  by  entireties,  of  the  real  I 
estate  described  in  the  first  paragraph  of 
the  complaint,  and  had  been  such  owners  for 
severs  1  years  prior  to  that  date;  that  on 
said  date  she  and  her  husband  united  in  a 
4eed  of  conveyance  for  the  real  estate  in 
<luestion  to  one  John  M.  Wall,  trustee,  with- 
out any  consideration  whatever,  with  direc- 
tion to  him,  in  the  said  conveyance,  that  he 
should  reconvey  the  real  estate  to  her  hus- 
band, which  he  did  on  that  day;  that  no 
consideration  of  any  kind  passed  between 
the  said  parties  on  account  of  the  said  con- 
veyances; that  there  was  no  sale  of  said 
real  estate,  and  that  the  conveyances  were 
made  for  the  purpose  hereinafter  stated; 
that  said  conveyances  were  placed  on  record 
on  said  day,  in  the  recorder's  office  of 
Marion  county,  Indiana,  that  being  the 
county  in  which  said  real  estate  was  situ- 
ated; that,  before  the  aforesaid  conveyances 
were  made,  said  Benjamin  L.  Webb  alone 
had  applied  to  the  plaintiff  for  a  loan  of 
money  from  it  to  him,  which  was  to  be  se- 
<!ured  by  a  mortgage  on  said  real  estate; 
that  the  said  conveyances  were  made  to 
place  the  title  in  said  Benjamin  L.  Webb  in 
■order  that  he  might  complete  said  loan,  and 
mortgage  said  real  estate  to  secure  the  note 
in  suit,  and  for  no  other  purpose.  It  is 
further  alleged  and  shown  that  the  note 
sued  on  in  the  first  paragraph  of  the  com- 
plaint was  executed  to  the  plaintiff  to  se- 
•cure  a  loan  made  personally  to  the  husband 
for  the  amount  of  money  named  in  the  note, 
and  that  no  part  of  said  money  was  for  the 
use  or  benefit  of  the  said  defendant  Sallie 
M.  Webb,  nor  was  any  part  of  it  to  be  used 
for  the  benefit  of  the  real  estate  mortgaged, 
•or  for  any  other  real  estate  in  which  said 
defendant  had  any  interest,  and  that  no 
part  of  said  money  arising  out  of  said  loan 
to  her  said  husband  was  ever  used  for  her 
I)ersonal  benefit,  or  for  the  betterment  of 
any  estate  in  which  she  had  any  interest, 
but  that  all  of  said  money  was  borrowed 
for  the  personal  use  of  her  said  husband 
alone,  and  was  so  used  by  him  in  his  busi- 
ness, and  for  the  payment  of  his  personal 
<lobts.  It  is  further  alleged  that  the  plain- 
tiff, at  the  time  it  received  the  application 
for  said  loan  of  money,  and  before  the  exe- 
<?ution  and  acceptance  of  the  mortgage  to 
secure  the  same,  knew  the  condition  of  the 
title  to  said  realty, — that  the  same  had 
long  been  held  by  this  defendant  and  her 
said  husband  as  tenants  by  entireties,  and 
that  the  same  was,  without  any  considera- 
tion, transferred  through  a  trustee  to  said 
Benjamin  L.  Webb  but  a  few  days  before 
said  mortgage  was  executed;  that  the  plain- 
tiff knew  "that  this  defendant  was  a  mar- 
ried woman,  and,  on  proper  inquiry,  might 
have  known,  and  did  know,  that  said  debts 
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so  secured  by  said  mortgage  were  alone  the 
debts  of  her  husband,  and  that  no  part  was 
for  her  benefit  or  for  the  benefit  of  any  of 
her  property,  and  that  said  device  was 
adopted  for  the  purpose  of  evading  the 
statute  of  the  state  which  prevents  a  mar- 
ried woman  from  becoming  the  surety  of  her 
husband  or  any  other  person."  She  further 
alleged  that  she  had  made  no  statements  in 
writing  or  otherwise  to  anyone  as  to  said 
loan.  The  paragraph  closes  with  the  aver- 
ment tnat  the  mortgage  in  suit  ought  not  to 
be  foreclosed  <m  said  real  estate,  etc.  The 
second  paragraph  of  the  answer,  which  was 
addressed  to  the  second  paragraph  of  the 
complaint,  set  out  and  disclosed  substantial- 
ly the  same  facts  as  did  the  first  paragraph, 
so  far  as  they  were  material  to  the  mort- 
gage therein  sought  to  be  foreclosed.  To 
this  separate  answer  of  the  wife,  Sallie  M. 
Webb,  appellee  insurance  company  replied 
by  a  general  denial.  Appellant  Benjamin 
L.  Webb  answered  the  cross  complaint  of 
the  State  Bank  of  Indiana  by  a  general  de- 
nial. His  wife  also  filed  her  separate  an- 
swer to  this  cross  complaint,  whereby  she 
alleged  facts  in  regard  to  the  title  of  the 
real  estate  mortgaged,  and  her  being  a 
surety  for  her  husband,  substantially  as  al- 
leged in  her  answer  to  the  complaint  of  the 
insurance  company.  To  this  answer  of  the 
wife  the  cross  complainant  replied  by  a 
general  denial.  Upon  the  issues  joined  be- 
tween the  parties  by  the  pleadings  herein 
mentioned,  the  court  upon  request  at  the 
trial  made  a  special  finding  of  facts,  and 
stated  its  conclusions  of  law  thereon  ad- 
versely to  appellants,  upon  the  question  of 
the  foreclosure  of  the  mortgages  herein  in 
controversy. 

The  special  finding  of  facts  made  by  the 
court  and  the  conclusions  of  law  of  which 
the  appellants  complain  are  as  follows: 

''First.  That  on  the  6th  day  of  January, 
A.  D.  1804,  and  prior  thereto,  said  Benjamin 
L.  Webb  and  Sallie  M.  Webb  were  husband 
and  wife,  and  have  ever  since  been,  and  are 
still,  such.  That  on  the  6th  day  of  January, 
1894,  the  defendant  Benjamin  L.  Webb  pur- 
chased the  real  estate  described  in  the  com- 
plaint of  one  William  N.  Harding,  and 
caused  the  same  to  be  conveyed  to  said 
Benjamin  L.  Webb  and  Sallie  M.  Webb,  as 
husband  and  wife.  That  the  full  considera- 
tion thereof  was  paid  by  Benjamin  L.  Webb, 
who  at  that  time  was  not  indebted,  and  was 
worth  over  $50,000  in  money  and  property. 
And  they  so  held  said  property  until  the  23d 
day  of  September,  1896. 

"Second.  That  on  the  23d  day  of  Septem- 
ber, A.  D.  1896,  the  said  Webb,  with  his  wife, 
joined  in  a  deed  conveying  said  real  estate, 
to  wit,  lot  No.  31  in  William  H.  Morrison's 
first  addition  to  the  city    of    Indianapolis, 
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Marion  county,  Indiana,  to  John  M.  Wall, 
418  trustee,  for  the  use  and  benefit  of  said 
Benjamin  L.  Webb.  The  consideration  for 
tconyeyance  was  stated  therein  to  be  $1,  but 
no  sum  was  in  fact  paid  in  money  or 
property.  It  was  expressly  provided  in  said 
conveyance  that  said  real  estate  should  be 
reconveyed  by  said  John  M.  Wall  to  said 
Benjamin  L.  Webb  upon  demand  by  said 
Webb  for  such  conveyance.  That  said  Wall 
immediately  on  said  date  executed  a  deed  of 
^conveyance  of  said  real  estate  to  said  Webb 
an  pursuance  of  the  provisions  of  said  first- 
named  deed,  the  consideration  therein  stated 
'being  $1,  but  in  fact  no  sum  was  paid  in 
money  or  property.  Both  of  said  deeds 
were  entered  for  record  in  the  recorder's 
o£5ce  of  Marion  county  on  said  date.  That 
«aid  conveyances  were  made  and  procured 
by  the  said  Webb  and  wife  to  enable  the 
former  to  make  a  loan  on  said  real  estate 
thereafter  as  he  might  find  opportunity,  and 
to  secure  the  same  by  mortgage  on  said 
property.  And  said  Webb  and  wife  agreed 
i)etween  themselves  that,  after  executing 
-said  mortgage  or  mortgages  as  said  Webb 
might  desire,  the  said  property  should 
■again  be  conveyed  to  said  Benjamin  L.  Webb 
«nd  wife,  as  it  was  formerly  held.. 

"Third.  That  on  the  26th  day  of  Septem- 
"ber,  A.  D.  1896,  the  said  Webb  made  a  writ- 
ten application  to  the  plaintiff  for  a  loan  of 
^,000,  to  be  secured  by  mortgage  on  said 
real  estate,  and  said  application  was  signed, 
^Benjamin  L.  Webb,  applicant  and  owner,' 
■and  expressly  provided  that  the  costs  of 
-examining  the  title  and  preparing  the 
papelip  by  the  counsel  of  the  plaintiff  were 
to  be' paid  by  the  applicant  in  case  of  ac- 
-ccptonoe  or  rejection  of  loan,  and  to  be  paid 
at  the  time  of  closing  the  loan.  That  the 
<sommis^on  was  paid  by  said  Webb,  and 
was  divided  between  Appel  and  Hammond. 

"Fourth.  That  the  receipt  of  said  written 
■application  was  communicated  by  said  Ham- 
mond to  the  plaintiff,  who  accepted  the  same 
if  the  title  to  said  real  estate  should  be  ap- 
proved by  said  Hammond,  as  its  agent  and 
attorney. 

''Fifth.  That  afterwards,  on  the  29th  day 
■of  September,  1896,  the  defendant  Webb,  by 
his  agent,  presented  to  the  agent  of  the 
plaintiff  an  abstract  showing  the  chain  of 
title  to  said  property  up  to  and  including 
the  28th  day  of  September,  1896.  That  said 
abstract  of  title  showed  on  its  face  the  con- 
veyance of  said  property  from  Harding  and 
wife,  to  said  Webb  and  wife,  as  husband  and 
wife,  and  also  showed  the  record  of  convey- 
ance of  Webb  and  wife  to  John  M.  Wall, 
trustee,  executed  on  the  23d  day  of  Septem- 
l)er,  1896,  and  also  the  conveyance  of  Wall, 
trustee,  on  the  same  day  to  Benjamin  L. 
Webb.  That  the  plaintiff  had  no  knowledge 
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of  the  purpose  of  the  making  of  the  con- 
veyance to  said  tinistec,  or  the  making  of 
the  deed  by  said  trustee  to  said  Benjamin  L. 
Webb,  except  such  as  was  disclosed  by  the 
record  aforesaid  and  said  abstract  of  title; 
and  neither  the  plaintiff,  nor  any  agent  of 
the  plaintiff,  ever  made  an  inquiry  of  Webb, 
or  his  wife,  or  of  Appel,  as  agent,  or  of  any 
other  agent  or  person,  as  to  the  purpose  of 
said  conveyance  to  Wall,  trustee,  or  the 
conveyance  by  said  Wall  to  said  Webb,  the 
first  of  which  conveyances  contained  this  re- 
cital, to  wit:  Tbis  deed  is  made  upon  the 
express  condition  that  said  trustee  shal' 
convey  such  described  real  estate  to  said 
Benjamin  L.  Webb  up<m  demand  being  made 
by  him  for  such  conveyance,'  which  recital 
was  shown  on  the  abstract  of  title  furnished 
to  and  examined  by  said  U.  J.  Hammond 
when  plaintiff  made  its  said  loans. 

"Sixth.  That  the  plaintiff,  through  said 
Upton  J.  Hammond,  accepted  said  appli- 
cation for  a 'loan,  examined  and  approved 
said  title,  and  on  the  3(yth  day  of  September, 
1896,  the  defendant  Benjamin  L.  Webb  and 
Sallie  M.  Webb,  his  wife,  executed  to  the 
plaintiff  a  mortgage  on  said  property  to  se- 
cure notes  executed  by  said  Webb  of  date  of 
September  29,  1896,  and  delivered  to  the 
plaintiff  on  said  30th  day  of  September, 
1896,  one  principal  note  for  $4,000,  due  in  five 
years  from  date,  with  interest  at  8  per  cent 
per  annum  after  maturity;  also  ten  interest 
coupon  notes,  each  for  the  sum  of  $120." 
Certain  parts  of  the  special  finding  in  re- 
gard to  the  maturity  of  the  notes  and  stipu- 
lations therein  are  omitted  as  immaterial  to 
the  question  Involved. 

"Seventh.  That  the  sole  purpose  of 
making  said  loan  was  to  raise  money  to  put 
into  a  certain  manufacturing  business  in 
which  said  Webb  was  interested,  and  for  the 
purpose  of  raising  money  with  which  to  pay 
his  individual  debts.  That  said  Sallie  M. 
Webb  had  no  interest  whatever  in  said  busi- 
ness, and  was  not  liable  for  any  of  the  debts 
of  said  Benjamin  L.  Webb,  and  that  no  in- 
quiry was  ever  made  by  anyone  on  behalf  of 
the  plaintiff — either  of  said  Webb  or  his 
wife,  or  anyone  representing  them,  or  either 
of  them — as  to  what  was  to  be  done  with 
the  proceeds  of  the  loan.  That  the  plaintiff 
paid  all  of  the  proceeds  of  said  loan  to 
Benjamin  L.  Webb  through  draft  payable  to 
his  order,  and  that  no  part  of  the  proceeds 
of  said  loan  was  received  by  the  defendant 
Sallie  M.  Webb,  and  that  no  part  of  it  went 
to  pay  any  debt  due  from  her,  and  no  part 
of  the  same  was  used  upon,  or  for  the  better- 
ment of,  any  of  her  estate,  and  that  she  re- 
ceived no  benefit  from  any  of  the  proceeds 
of  said  loan,  nor  any  of  her  estate,  personal 
or  real,  but  that  the  entire  proceeds  of  said 
loan  were  used  by  said  Benjamin  L.  Webb 
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alone  in  the  payment  of  his  individual  debts, 
and  by  the  payment  of  the  same  by  him  into 
his  individual  business. 

^'Eighth.  That  on  the  8th  day  of  January, 
1898,  said  Webb  made  his  written  appli- 
cation to  the  plaintiff  for  a  second  loan  in 
the  sum  of  $2,500,  in  addition  to  said  sum 
of  $4,000,  and  on  the  11th  day  of  January, 
1898,  presented  to  the  plaintiff  his  said  ab- 
stract, certifying  the  chain  of  title  of  said 
real  estate  to  the  10th  day  of  January,  1898, 
and  showing  that  no  conveyanoes  or  other 
changes  in  the  title  to  said  property  had 
been  placed  of  record  since  the  recording  of 
the  deed  to  John  Wall,  trustee,  and  by  him 
to  said  Webb.  That  said  application  con- 
tained no  statement  as  to  who  was  the  own- 
er of  the  real  estate.  That  said  application 
was  accepted,  and  Webb  executed  his  princi- 
pal note  to  the  plaintiff  for  the  sum  of  $2,- 
500,  bearing  the  date  of  January  11,  1898, 
and  payable  three  years  after  date,  with 
interest  at  the  rate  of  8  per  cent  per  annum, 
after  maturity,  without  relief  from>  valua- 
tion (»*  appraisement 'laws,  and  with  5  per 
cent  attorneys'  fees.  At  the  same  time 
Webb  executed  his  six  coupon  interest  notes, 
each  for  the  sum  of  $76,  bearing  interest  at 
the  rate  of  8  per  cent  per  annum  after  ma- 
turity, with  5  per  cent  attorneys'  fees,  and 
waiving  relief  from  valuation  or  appraise- 
ment laws,  etc.  [Here  follows  a  descrip- 
tion of  the  notes.]  That  <m  said  11th  day 
of  January,  1898,  said  Webb  and  his  wife 
executed  ^eir  mortgage  on  the  real  estate 
hereinbefore  mentioned  to  secure  said  last- 
named  principal  note  and  coupon  interest 
notes.  That  said  mortgage  contained  the 
stipulation  that  if  any  part  of  the  debt  se- 
cured by  the  same,  or  any  interest  note, 
should  not  be  paid  when  due,  the  whole  debt 
thereby  secured,  together  with  5  per  cent 
attorneys'  fees  thereon,  should,  at  the  option 
of  the  mortgagee,  be  deemed  due  and  col- 
lectible, and  that  said  mortgage  might  be 
foreclosed  accordingly.  Said  last-named 
mortgage  was  duly  entered  for  record  on  the 
12th  day  of  January,  18&8.  That  the  loan 
was  made  for  the  sole  purpose  of  raising 
money  with  which  to  pay  the  debts  and 
carry  on  the  individual  business  of  said 
Webb.  That  the  proceeds  of  said  loan  were 
paid  to  the  said  Webb  alcme,  directly  to  his 
order  and  that  no  part  of  said  proceeds  was 
received  bj'  defendant  Sallie  M.  Webb,  or 
was  used  for  the  payment  of  any  debt  due 
from  her,  or  for  the  betterment  of  any 
property  or  estate  in  which  she  had  an  indi- 
vidual interest,  and  that  in  the  making  of 
said  last-mentioned  loan  no  inquiry  was 
ever  made  by  the  plaintiff,  or  anyone  repre- 
Hcnting  it,  of  the  said  defendant  Webb  or 
his  wife,  or  of  any  agent  of  either  of  them, 
as  to  what  was  to  be  done  with  the  pro- 
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ceeds  of  said  loan,  or  as  to  the  purpose  of 
the  making  of  the  aforesaid  deeds,  or  either 
of  them,  and  that  neither  Webb,  qor  his 
wife,  nor  anyone  representing  them,  or 
either  of  them,  made  any  representation  or 
statement  to  anyone  at  the  time  of  making 
said  loans,  or  either  of  them,  or  at  any  time,, 
as  to  what  was  to  be  done  with  the  proceeds- 
arising  from  said  loans,  or  either  of  them. 

"Ninth.  That  at  the  time  of  and  prior  to- 
tho  execution  of  the  last-named  notes  and 
mortgage,  as  well  as  at  the  time  of  the  exe- 
cution of  the  said  notes  and  mortgage  to- 
cover  the  loan  of  said  $4,000,  plaintiff  had 
no  actual  knowledge  that  said  deeds  of  con- 
veyance to  and  from  said  Wall,  trustee,  were 
to  enable  said  Webb  to  secure  a  loan  to  him- 
self, nor  that  it  had  been  agreed  between 
Webb  and  his  wife  that  the  said  property 
should  be  reconveyed  to  said  Webb  and  wife, 
nor  did  it  know  anything  of  said  two  deeds 
in  the  chain  of  title  to  said  property,  except- 
as  the  same  were  shown  by  the  abstract  of 
title.  That  the  plaintiff  made  the  two  loans 
Aggregating  $6,500  to  the  defendant  Webb,, 
and  accepted  the  several  obligations  men- 
tioned herein,  relying  in  good  faith  upon  the- 
9':mership  in  his  own  right  by  Webb  of  said 
real  estate,  as  shown  by  said  abstract.  The- 
defendant  Sallie  M.  Webb,  at  the  time  of  the 
execution  of  each  and  all  of  the  several  ob- 
ligations above  described,  knew  that  the^ 
plaintiff  was  lending  to  her  husband  the 
sums  of  money  for  which  said  principal 
notes  were  executed  by  him,  and  she  also 
knew  that  the  mortgages  of  said  real  estate 
were  being  executed  to  secure  the  said  sever- 
al sums."  Here  follows  the  finding  of  the 
amount  or  amounts  due  upon  the  notes  of 
appellee  insurance  company. 

**Tenth.  On  the  8th  day  of  November, 
1900,  said  Webb  and  wife  executed  a  deed  of 
said  real  estate  to  John  M.  Wall,  trustee, 
who  on  the  same  day,  in  execution  of  the 
trust  under  said  deed,  conveyed  the  said  rea) 
estate  to  Benjamin  L.  WeU>  and  Sallie  M. 
Webb,  husband  and  wife,  in  pursuance  of 
the  agreement  between  Webb  and  wife  made 
September  23,  1896." 

The  nth,  12th,  13th,  14th,  16th,  and  17th 
findings  embrace  facts  relating  to  subse- 
quent lienholders,  whose  rights  are  not  in- 
volved in  the  question  presented  in  this  ap> 
peal;  hence  these  findings  are  omitted. 

In  regard  to  the  special  finding  upon  the 
issues  between  appellants  and  the  State 
Bank  of  Indiana,  we  omit  all  that  part 
thereof  relating  to  the  title  of  the  real 
estate  as  held  by  appellants,  and  the  con- 
veyances thereof  in  question,  for  the  reason 
that  it  is  substantially  the  same  as  herein- 
before sot  out.  After  omitting  this  part,  the 
finding  proceeds  as  follows: 

"Fifteenth.  That  on  the  6th  day  of  Octo- 
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ber,  1900>  the  defendant  Webb,  being  threat- 
ened with  suit  upon  a  note  held  by  cross 
complainant,  the  State  Bank  of  Indiana, 
against  him,  executed  and  delivered  to  said 
cross  complainant  a  renewal  of  said  former 
note, — ^being  the  note  sued  upon  in  this 
cause  by  said  cross  complainant, — and  at  the 
same  time,  and  as  a  part  of  the  same  trans- 
action, and  for  the  purpose  of  securing  the 
payment  of  said  new  note  and  of  avoiding 
suit,  said  Webb  executed  and  delivered  to 
the  cross  complainant  the  mortgage  in  this 
cause  sought  to  be  foreclosed  by  said  bank, 
covering  and  describing  said  real  estate. 
That  said  note  dated  October  6,  1900,  so  se- 
cured and  sued  upon  in  this  cause,  was  for 
the  sum  of  $928.22,  due  forty  days  after 
date,  bearing  interest  at  the  rate  of  8  per 
cent  per  annum  after  date,  provided  for  at- 
torneys' fees  and  was  without  relief  from 
valuation  or  appraisement  laws.  That  said 
mortgage  was  duly  acknowledged  before  a 
notary  public,  and  was  received  for  record 
in  the  office  of  the  recorder  of  Marion 
county,  Indiana,  on  the  8th  day  of  Novem- 
ber, 1900,  and  was  recorded  in  Mortgage 
Record.  Iliat  the  total  amount  due  and 
owing  on  said  note  to  said  bank,  of  princi- 
pal, interest,  and  attorneys'  fees,  is  $1,- 
050.83.  That  William  H.  Schmidt  is  a 
surety  on  said  note.  That  the  money  so 
loaned  to  said  Webb  by  said  bank,  and  for 
which  said  note  was  given,  was  used  by  him 
in  payment  of  his  individual  debts.  That 
the  defendant  Sallie  M.  Webb  received  no 
part  of  said  sum,  and  none  of  said  money 
was  used  for  the  benefit  of  her  estate  in  any 
manner.  That  said  Benjamin  L.  Webb  alone 
executed  said  mortgage  on  said  real  estate 
described  in  said  cross  complaint  to  secure 
the  payment  of  said  note  of  October  6, 
1900." 

The  court,  upon  its  special  finding  of 
facts,  stated,  among  others,  the  following 
conclusions  of  law: 

'^Second.  That  said  plaintiff's  first  mort- 
gage ...  is  a  valid  and  subsisting  lien 
upon  said  property. 

"lliird.  That  said  mortgage  is  senior  and 
superior  to  each  and  all  claims  of  the  sev- 
eral defendants  and  cross  complainants,  and 
should  be  foreclosed  as  to  each  and  all  of 
them. 

"Fourth.  That  said  plaintiff's  second 
mortgage  is  a  valid  and  subsisting  lien  upon 
said  property. 

"Fifth.  That  said  mortgage  is  senior  and 
superior  to  all  claims  of  the  several  defend- 
ants and  cross  complainants  herein,  and 
should  be  foreclosed  against  all  of  them." 

"Seventh.  That  the  State  Bank  of  Indi- 
ans^ should  recover  the  amount  found  due 
against  Benjamin  L.  Webb,    and    that    its 
mortgage  should  be  foreclosed  against  all ' 
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parties  to  the  suit,  except  Sallie  M.  Webb.'' 

The  otlier  conclusions  of  law  declare  the 
rights  of  certain  junior  lienholders.  These 
latter  conclusions,  however,  are  not  before 
us  in  this  appeal  for  review. 

On  the  facts  found,  the  court  rendered  a 
judgment  against  Benjamin  L.  Webb  on  the 
notes  in  suit  in  favor  of  the  John  Hancock 
Mutual  Life  Insurance  Company  for  $7,- 
954.45.  A  judgment  was  also  rendered 
againut  him  and  William  H.  Schmidt,  his* 
surety,  in  favor  of  the 'State  Bank  of  Indi- 
ana for  the  sum  of  $1,050.83.  The  court 
ordered  and  decreed  that  both  of  the  mort- 
gages of  the  insurance  company,  and  also 
the  mortgage  of  the  State  Bank  of  Indiana, 
be  foreclosed  against  appellants  and  other 
defendants.  Benjamin  L.  Webb  and  Sallie 
M.,  his  wife,  alone  appeal,  and  claim  a  re- 
versal of  the  judgment  of  the  appellate 
court  upon  the  ground  that  it  erred  in  af- 
firming the  judgment  of  the  Marion  circuit 
court,  and  also  a  reversal  of  the  judgment 
of  the  latter  court  upon  the  ground  that  it 
erred,  in  its  conclusions  of  law  upon  the 
special  finding  whereby  it  affirmed  the  valid- 
ity'of  each  of  the  mortgages  in  suit. 

Coimsel  for  appellants  earnestly  contend 
(1)  that  the  real  estate  held  by  Benjamin 
L.  Webb  and  his  wife  as  tenants  by  entire- 
ties was  under  the  protection  or  prohibition 
of  §  6964,  Burn's  Rev.  Stat.  1901  (Homer's 
Rev.  SUt.  1901,  §  5119),  which  section  de- 
clares that  "a  married  woman  shall  not 
enter  into  any  contract  of  suretyship,  wheth- 
er as  an  indorser,  guarantor,  or  in  any 
other  manner,  and  such  contract  as  to  her 
shall  be  void;"  (2)  that  the  sole  and  ex- 
press purpose  of  appellants,  as  disclosed  by 
the  facts,  in  executing  a  conveyance  of  the 
property  in  question  to  a  trustee  and 
through  him  to  the  husband,  was  but  a  con- 
trivance or  a  scheme  to  place  the  title  there- 
to in  the  husband,  in  order  that  he  might 
encumber  the  same  by  mortgage  as  a  secur- 
ity for  the  money  borrowed  by  him  from 
appellee  for  his  own  benefit,  and  therefore 
was  a  circumyention  or  evasion  of  the  stat- 
ute. The  contention  is  further  advanced 
by  appellants  that  appellee,  under  the  facts,, 
is  at  least  chargeable  with  constructive  no- 
tice of  the  attempt  or  scheme  to  evade  the 
stj»tute  on  the  part  of  appellant^. 

Counsel  for  appellee  contend  that,  inas- 
much as  this  court,  in  the  appeal  of  Leach 
v.  Rains,  149  Tnd.  162,  48  N.  E.  858,  af- 
firmed the  right  of  a  married  woman  to  con- 
vey her  separate  real  estate,  through  the 
intervention  of  a  trustee,  to  her  husband, 
as  a  gift  or  for  a  valuable  consideration » 
subject  to  be  avoided  for  fraud  or  undue  in- 
fluence on  the  part  of  the  husband,  there- 
fore, the  wife  having  the  legtil  right  to  do 
so,  the  conveyances  in  question  in  this  c^se 
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rebut  any  inference  of  an  intent  on  the 
part  of  appellants  to  evade  the  statute  in 
controversy.  The  further  insistence  is  that, 
even  though  the  conveyance  on  the  part  of 
Webb  and  his  wife  was  made  for  the  pur- 
pose or  in  order  to  circuntvent  or  evade  the 
statute,  the  facts  disclosed  by  the  special 
finding  do  not  show  that  appellee,  at  the 
time  it  loaned  the  money  to  the  husband, 
and  accepted  the  mortgages  as  security 
therefor,  had  notice  of  that  fact.  It  is  set- 
tled by  repeated  decisions  of  this  court  that 
the  statute  in  dispute  prohibits  a  married 
woman  from  either  personally  obligating 
herself  as  a  surety  for  another,  or  from 
mortgaging  or  putting  up  her  separate 
property  as  security  for  the  debt  or  obliga- 
tion of  another  person.  It  is  equally  well 
affirmed  by  our  decisions  that  real  estate 
held  by  husband  and  wife  as  tenants  by 
entireties,  in  like  manner  as  the  separate 
property  of  the  wife,  falls  within  the  pro- 
tection or  prohibition  of  the  statute,  and 
cannot  be  legally  mortgaged  by  them  to 
secure  either  the  debts  of  the  husband,  or  to 
Mcure  the  debt  or  debts  of  any  person,  other 
than  the  debts  of  the  wife.  A  mortgage  ex- 
ecuted by  a  husband  and  wife,  in  violation 
of  the  statute,  upon  lands  held  by  them  as 
tenants  by  entireties,  is  voidable,  not  only 
as  to  the  wife,  but  equally  so  as  to  the  hus- 
band. In  support  of  the  foregoing  propo- 
sitions, see  McCormick  Harvesting  Madh.  Co. 
V.  Scwell,  111  Ind.  551,  13  N.  E.  58,  and 
cases  there  cited;  Ahicht  v.  Searla,  154  Ind. 
594,  57  N.  E;  246,  and  caaes  cited.  It  will 
be  observed  that  appellee  replied  only  by 
the  general  denial  to  the  separate  answer 
of  Mrs.  Webb  whereby  she  set  up  her  mire- 
tyship.  Consequently,  under  the  pleadings, 
it  is  not  in  a  position  to  claim  that  she  is 
bound  by  any  estoppel  in  pais.  Facts  con- 
stituting estoppel,  in  order  to  be  available 
in  a  case,  must,  under  our  Civil  Code,  be 
especially  pleaded.  Wood  v.  Ostram,  29 
Ind.  177;  Bowles  v.  Trapp,  139  Ind.  55,  38 
N.  E.  406;  Carroll  County  v.  O'Connor,  137 
Ind.  622,  35  N.  E.  1006,  37  N.  E.  16; 
Field  V.  Nohlett,  154  Ind.  357,  56  N.  E.  841 ; 
Fleener  v.  Claman,  112  Ind.  288.  14  N.  E. 
76;  Peters  v.  Oriffee,  108  Ind.  121,  8  N.  E. 
727;  Centet^  School  Tvrp.  v.  State,  150  Ind. 
168,  49  N.  E.  961;  International  Bldg.  d  L. 
Asso.  V.  Watson,  158  Ind.  508,  64  N.  E.  23; 
8  Enc.  PI.  &  Pr.  p.  7.  In  considering  the 
question  of  the  circumvention  or  evasion  of 
the  statute  in  controversy  in  the  appeal  of 
iiovernment  Bldg.  <£•  L.  Inst.  "No.  2  v.  Denny, 
154  Ind.  261,  55  N.  E.  757,  we  said:  "It  is 
an  ancient  legal  maxim  that,  when  anything 
i9  prohibited  directly,  it  cannot  be  done  in- 
directly, or,  in  other  words,  a  prohibition 
which  the  law  imposes  cannot  be  evaded  by 
any  circuitous  contrivance.  Barton,  Legal ' 
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Maxims,  p.  77;  Broom,  Legal  Maxinui,  i». 
488.  Hence,  in  obedience  to  this  rt^e,  a 
married  woman  cannot  evade  the  positive 
prohibition  of  the  statute  in  question  by 
vesting  the  title  to  her  real  estate  in  her 
husband,  or  some  other  person,  for  the  sole 
purpose,  as  alleged  in  the  answer  of  ap- 
pellee, of  permitting  it  to  be  mortgaged  to 
secure  a  debt  other  than  her  own,  where 
the  party  accepting  such  security  knows 
that  the  contrivance  was  resorted  to  for  the 
purpose  of  evading  the  law."  Had  appel- 
lants mortgaged  the  premises  in  question 
direct  to  appellee  to  secure  a  loan  of  money 
to  the  husband,  for  his  use  and  benefit,  be- 
fore the  conveyances  which  were  executed 
on  September  23,  1896,  under  the  circum- 
stances the  invalidity  of  such  mortgage 
could  not  be  controverted.  In  such  a  ease 
the  wife  would  not  be  concluded  from  avoid- 
ing the  mortgage  unless  it  could  be  shown 
by  sufficient  facts  that  she  was  estopped 
from  so  doing.  As  Mrs.  Webb  in  this  case, 
under  the  statute,  was  directly  prohibited 
from  mortgaging  the  real  estate  in  contro- 
versy to  secure  the  debts  of  her  husband, 
therefore,  to  effectually  carry  out  the  object 
of  the  law,  it  must,  as  the  authorities  affirm, 
be  so  construed  as  to  defeat  all  contrivances 
or  shifts  by  her  and  her  husband  to  evade  it. 
In  a  leading  work  on  the  Interpretation  of 
Statutes,  the  author,  in  considering  the  con- 
struction which  should  be  placed  upcm  stat- 
utes in  order  to  prevent  their  evasion,  deals 
with  the  question  as  follows:  "It  is  the 
duty  of  the  judge  to  make  such  construc- 
tion as  shall  suppress  all  evasions  for  the 
continuance  of  the  mischief.  .  .  .  When 
the  acts  of  the  parties  are  adopted  for  the 
purpose  of  effecting  a  thing  which  is  pro- 
hibited, and  the  thing  prohibited  is,  in  con- 
sequence, effected,  the  porties  have  done  that 
which  they  have  purposely  caused,  though 
they  may  have  done  it  indirectly.  When 
the  thing  done  is  substantially  that  which 
was  prohibited,  it  falls  within  the  act,  sim- 
ply because,  according  to  the  true  construc- 
tion of  the  statute,  it  is  the  thing  thereby 
prohibited.  Whenever  courts  see  such  at- 
tempts at  concealment  'they  brush  away  the 
cobweb  varnish,'  and  show  the  transaction 
in  its  true  light.  They  see  things  as  ordi- 
nary men  do,  and  so  see  through  them. 
Whatever  might  be  the  form  or  color  of  the 
transaction,  the  law  looks  to  the  substance 
of  it.  .  .  .  In  all  such  caaes  it  is,  in 
truth,  rather  the  particular  transaction  than 
the  statute  which  is  the  subject  of  ccmstruc- 
tion;  and  if  it  is  found  to  be,  in  substance, 
within  the  statute,  it  is  not  suffered  to 
escape  from  the  operation  of  the  law  by 
means  of  the  disguise  under  which  its  real 
character  is  masked."  Maxwell,  Interpreta- 
tion of  Statutes,  3d  ed.  chap.  4,  S  1,  p.  157» 
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See  also  Endlich,  Interpxetation  of  Statutes, 
I  138.  In  Flayer  v.  Edwarda,  I  Cowp.  112, 
it  was  well  afl&rmed  by  Lord  Mansfield,  con- 
oeming  the  act  prohibiting  usury,  that  if 
the  ccmtract  in  truth  was  an  usurious  loan, 
"the  wit  of  man  cannot  find  a  shift  to  take 
it  out  of  the  statute." 

The  facts  in  the  case  at  bar  fully  disclose 
that  the  conveyances  made  by  appellants  to 
the  trustee,  and  by  him  to  Benjamin  L. 
Webb,  the  husband,  were  made  to  enable 
the  latter  to  obtain  a  loan  of  money  as  he 
might  find  opportunity  to  do  so,  and  to  se- 
cure the  loan  by  a  mortgage  on  the  prop- 
erty. It  appears  that  after  securing  such 
loan  it  was  provided  by  an  agreement  be- 
tween him  and  his  wife  that  he  should 
cause  the  premises  to  be  reconveyed  to  them 
to  be  held  as  they  formerly  had  been.  After 
placing  thereon  all  of  the  mortgage  liens 
here  involved,  he  appears  to  have  complied 
with  this  agreement,  and  the  realty  was 
reconveyed  to  him  and  his  wife,  through  the 
intervention  of  a  trustee.  That  the  facts, 
as  found  by  the  court,  clearly  reveal  a  shift, 
device,  or  contrivance  on  the  part  of  appel- 
lants to  avoid,  in  an  indirect  or  circuitous 
manner,  that  which  the  statute  expressly 
prohibited,  is  certainly  not  a  debatable  ques- 
tion. When  such  attempts  to  evade  a  posi- 
tive law  are  shown,  it  is  the  duty  of  a  court, 
as  the  authorities  affirm,  "to  brush  away  the 
cobweb  varnish,  and  show  the  transaction 
in  its  true  light."  Enforcing  this  well-estab- 
lished rule,  and  it  follows,  under  the  circum- 
stances in  this  case,  that  the  act  of  appel- 
lants in  mortgaging  the  real  estate  in  dis- 
pute uMist  be  held  to  fall  as  fully  within 
the  prohibition  of  the  statute  as  though  the 
oonveyance  of  the  property  to  the  husband 
had  not  been  made. 

The  next  inquiry  is,  Can  appellee  insur- 
ance company,  at  the  time  it  accepted  the 
first  mortgage,  be  chargeable  with  notice  or 
knowledge  that  the  shift  or  contrivance  of 
appellants  in  causing  the  premises  to  be  con- 
veyed to  the  husband  was  resorted  to  for  the 
purpose  of  evading  the  law?  The  court 
found  that  appellee  had  no  knowledge  of  the 
purpose  of  making  the  conveyances  of  date 
September  23,  1896,  to  the  trustee,  and  by 
the  latter  to  the  husband,  "except  such  as 
was  disclosed  by  the  record  aforesaid,  and 
said  abstract  of  title."  In  ccmsidering  the 
question  as  to  whether  constructive  knowl- 
edge of  the  evasion  in  question  can  be  im- 
puted to  appellee,  we  may  properly  call  at- 
tention to  some  of  the  facts  and  circum- 
stances among  others,  of  which  it  was 
*  apprised  by  an  examination  of  the  record  and 
abstract  of  title.  It  is  shown  to  have  had 
knowledge  at  the  time  the  loan  was  made 
that  appellants  were  husband  and  wife,  and 
that,  in  1804  the  real  estate  in  question  had 
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been  conveyed  to  them  as  husband  and  wife, 
and  that  they  c(mtinued  to  so  hold  it  until 
September  23,  1896,  on  which  date,  by  the 
deeds  in  controversy,  it  was  conveyed  to  the 
husband  for  the  nominal  consideration  of  $1, 
as  expressed  in  both  deeds.  It  also  knew, 
or  must  be  presumed  to  have  known,  that 
the  condition  upon  which  the  land  had  been 
conveyed  to  the  trustee  was  that  he  should 
convey  it  to  the  husband  on  demand.  It 
was  also  apprised  of  the  further  fact  that 
the  husband  was  seemingly  in  haste  to  se- 
cure a  loan  on  the  property,  for  it  appears 
that  within  three  days  after  the  convey- 
ances thereof  to  him  he  made  application 
for  the  loan  in  controversy.  It  seems  that 
the  company  at  once  agreed  to  loan  him  the 
money,  if  his  title  to  the  property  should 
be  approved  by  Mr.  Hammond,  its  agent 
and  attorney.  The  abstract  was  examined 
and  approved  by  the  latter,  and  on  Septem- 
ber 30,  1896,  the  loan  was  made  to  the 
husband  for  $4,000,  and  the  mortgage  in 
suit  was  executed  and  accepted  by  it  as  a 
security  for  said  loan.  Notwithstanding  all 
of  the  means  of  knowledge  afforded  to  ap- 
pellee, it  made  no  further  inquiry  whatever 
of  appellants,  or  either  of  them,  or  of  any 
other  person,  in  regard  to  the  object  or  pur- 
pose of  the  conveyances  made  on  September 
23,  1896.  Under  the  circumstances,  appellee 
had  no  sufficient  reason  to  rest  content  in 
the  mere  belief  that  the  wife,  in  good  faith, 
had  sold  the  property  to  the  husband  for  the 
mere  pittance  of  $1,  upon  which  it  accepted 
a  mortgage  as  security  for  $4,000  and  over. 
It  would  appear,  when  all  of  the  facts  and 
circumstances  of  which  appellee  had  knowl- 
edge are  considered,  that  its  neglect  to  make 
further  inquiry  can  only  be  explained  upon 
the  theory  that  it  desired  to  remain  igno- 
rant. It  was  not  at  liberty  to  close  its  eyes 
and  make  no  further  inquiry  or  investiga- 
tion, and  then,  as  it  does  in  this  action,  at- 
tempt to  shield  itself  upon  the  plea  that  it 
was  ignorant  of  the  purpose  of  appellants 
to  evade  the  law  by  executing  the  convey- 
ances in  question.  We  do  not  mean  to 
affirm  that  appellee  can  be  prejudiced  by 
any  secret  agreement  between  appellants  of 
which  it  had  no  knowledge.  The  proposi- 
tion with  which  we  are  called  upon  to  deal 
is  not  in  regard  to  any  secret  agreement 
between  appellants  of  which  appellee  had  no 
notice,  but  the  question  is.  What  knowledge, 
under  all  of  the  circumstances,  ought  to  be 
imputed  to  it  in  respect  to  the  particular 
point  here  involved?  In  Ward  v.  Berkshire 
L,  Ins,  Go.  108  Ind.  301,  9  N.  E.  361,  this 
court,  in  considering  a  mortgage  executed  by 
a  married  woman  on  her  separate  property, 
said,  by  Elliott,  J.:  "The  question  is,  not 
what  facts  were. known  to  the  mortgagors, 
but,  What  facts  did  the  appellee  have  knowl- 
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edge  of,  or  ought,  under  the  circumstances, 
to  be  charged  with  having  knowledge  of?  It 
is  true  that  the  appellee,  having  notice  of 
Mrs.  Ward's  coverture,  was  bound  to  inquire 
whether  she  had  capacity  to  make  the  con- 
tract; but,  when  reasonable  care  and  dili- 
gence arc  exercised,  the  party  contracting 
with  the  married  woman  may  rely  upon  her 
representations."  In  Cupp  v.  Campbell,  103 
Ind.  213,  2  N.  E.  565,  this  court  affirmed 
that  "one  contracting  an  encumbrance  on 
the  estate  of  a  married  woman  cannot,  how- 
ever, deal  with  her  at  arm's  length,  knowing 
that  she  is  married,  and  that  by  law  she  is 
prohibited  from  contracting  for  the  benefit 
of  another;  and,  knowing  that  she  is  about 
to  encumber  her  separate  estate  in  his  favor, 
he  is  bound  to  inquire  concerning  the  con- 
sideration, and  ascertain,  if  he  may,  by  rea- 
sonable inquiry  from  her,  whether  it  is  for 
her  benefit,  or  for  the  benefit  of  another; 
and,  unless  misled  by  the  conduct  or  repre- 
sentations of  the  wife,  he  will  be  held  to 
have  acquired  a  knowledge  of  the  facts 
which  prudent  inquiry  would  have  disclosed. 
.  .  .  Oonsidering  the  importunities  to 
which  they  are  liable,  the  statute  should  be 
construed  so  as  to  answer  the  purpose  for 
which  it  was  enacted."  In  Cumminga  v. 
Martin,  128  Ind.  20,  27  N.  E.  173,  it  is  said: 
^^It  is  only  where  the  lender  is  a  party  to,  or 
is  charg^ible  with  knowledge  of,  the  at- 
teinpted  evasion  of  the  statute,  that  the  con- 
tract is  invalidated." 

The  principle  is  elementary,  and  one  well 
supported  by  authorities,  that  where  one  has 
knowledge  of  facts  sufficient  to  excite  the 
attention  of  a  person  of  ordinary  prudence 
and  put  him  upon  further  inquiry,  he  is 
required  to  make  such  inquiry  in  good  faitb 
and  with  diligence,  and,  in  the  absence  of 
so  doing,  he  will  be  chargeable  with  the 
knowledge  of  the  particular  point  or  fact 
which  such  inquiry  would  have  revealed  or 
imparted.  Kuhns  v.  Oates,  92  Ind.  66; 
Smith  V.  SchtcHgerer,  129  Ind.  303,  28  N. 
E.  696;  Perrine  v.  Barnard,  142  Ind.  448, 
41  N.  E.  820;  Hawes  v.  Chaille,  129  Ind. 
435,  28  N.  E.  848;  Filmore  v.  Reithman,  6 
Colo.  120;  Wade,  Notice,  §§  10,  11.  In  fact, 
it  may  be  asserted  that  the  rule  as  to  the 
knowledge  which  will  be  imputed  to  the 
grantee  in  a  case  of  fraudulent  conveyance, 
and  likewise  the  rule  recognized  in  respect 
to  the  knowledge  which  a  purchaser  of  real 
estate  is  held,  as  a  matter  of  law,  to  have 
acquired  from  the  conditions,  recitals,  etc., 
in  deeds  and  other  instruments  of  record 
which  constitute  his  chain  of  title,  are  appli- 
cable to  the  question  of  knowledge  as  here 
involved.  The  rule  is  well  settled  that,  in 
an  action  to  set  aside  a  fraudulent  convey- 
ance, it  is  not  necessary  that  the  grantee  of 
the  fraudulent  grantor  shall  have  actual 
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knowledge  of  the  intent  of  the  latter  to 
hinder  or  defraud  creditors.  A  leading  au- 
thor deals  with  the  question  of  knowledge 
in  such  cases  as  follows:  "A  knowledge  of 
facts  sufficient  to  excite  the  suspicions  of  a 
prudent  man,  and  to  put  him  on  the  inquiry, 
or  to  lea^d  a  person  of  ordinary  perception 
to  infer  fraud,  or  the  means  of  knowing  by 
the  use  of  ordinary  diligence,  amounts  to 
notice,  and  is  equivalent  to  actual  knowl- 
edge, in  contemplation  of  law.  The  nature 
and  circumstances  of  the  transaction  may 
sometimes  be  such  as  must  apprise  the 
grantee  of  its  character  and  object."  Bump, 
Fraud.  Conv.  §  184.  In  the  case  of  a  pur- 
chaser of  real  estate,  he  is  required  to  take 
notice  of  conditions  and  recitals  in  deeds  of 
record  in  his  chain  of  title  which  affect 
such  title.  .Wade,  Notice,  S8  307,  308,  313. 
In  the  latter  section  the  author  says:  "The 
reason  alleged  for  the  rule  is  that  the  pur- 
chaser is  entitled  to  see  all  the  muniments 
of  title,  and  therefore  must  be  presumed  to 
have  seen  them,  and  to  have  taken  notice  of 
all  their  recitals  which  in  any  way  affect 
his  purchase,  as  the  omission  on  his  part  to 
take  such  precautions  would  amount  to 
gross  negligence."  In  Webb  on  ReccH'd  of 
Title,  $  176,  the  author  says:  "The  record 
is  notice  of  everything  deducible  from  its 
contents,  as  matter  of  law.  .  .  .  The 
record  will  charge  constructive  notice  of 
fraud  in  the  execution  of  the  deed  where 
there  is  matter  on  the  face  of  the  instrument 
indicating  fraud,  but  not  otherwise."  In 
§  178  of  the  same  work,  it  is  asserted  that, 
"as  to  matters  of  fact  recited  or  alluded  to 
in  the  record,  and  as  to  other  instruments 
referred  to  therein,  it  may  be  stated  as  a 
general  rule,  that,  if  there  is  sufficient  con- 
tained in  the  record  to  reasonably  induce  an 
inquiry  in  the  mind  of  an  intelligent  person, 
it  will  charge  notice  of  the  facts  so  con- 
tained, and  of  all  f|Lcts  which  an  inquiry 
suggested  by  such  information  diligently 
prosecuted  would  have  disclosed.  In  many 
instances  the  constructive  notice  imparted 
by  the  record  is  in  the  same  tran5»ction 
blended  with  that  arising  from  recitals  in 
other  instruments  in  the  same  chain  of  title, 
and  also  with  that  growing  out  of  the  duty 
of  inquiry  suggested  by  some  matter  of  fact 
entirely  outside  of  the  record."  In  i  179 
the  same  author  says:  "Recitals  of  an  un- 
usual character  will  ordinarily  excite  atten- 
tion and  charge  notice  by  imposing  the  duty 
of  inquiry.  Thus,  the  recital  of  an  inade- 
qiuite  consideration,  especially  if  it  be 
grossly  disproportionate  to  the  real  value  of 
the  property,  is  often  regarded  as  a  cogent 
circumstance  so  loudly  informing  the  pur- 
chaser of  fraud  that  he  will  not  be  per- 
mitted to  shelter  himself  behind  the  want  of 
actual  knowledge."    See  also  23  Am.  k  Eng. 
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Enc.  Law,  p.  513;  Hume  v.  Franzen,  73 
Iowa,  25.  34  N.  W.  490;  Hoppin  v.  Doty,  25 
Wis.  573;  Worthy  v.  Caddell,  76  N.  C.  82, 
«6;  EcA;  v.  Hatcher,  58  Mo.  235;  Knapp  v. 
Baile^ly  79  Me.  195,  1  Am.  St.  Rep.  295,  9 
Atl.  122. 

The  real  estate  held  by  appellants  as  ten- 
ants by  entireties  was  so  far  within  the 
protection  of  the  law  as,  generally  speaking, 
not  to  be  subject  to  the  debts  or  obligations 
•of  either  the  wife  or  husiband.  Neither  could 
-convey  or  mortgage  it  without  the  other 
joined,  and  in  case  of  mortgage,  only  to  se- 
'  <;ure  the  obligations  of  the  wife.  As  ap- 
pellee appears  to  have  known  that  appel- 
lants were  husband  and  wife,  and  that  the 
property  was  held  by  them  as  such,  it  was 
bound  to  know  of  the  protection  afforded  it 
under  our  laws.  Under  these  circumstances, 
it  would  seem  that  the  natural  or  reasonable 
inquiry  suggested  thereby  would  be.  Why 
should  the  wife  be  moved  to  convev  the 
property  to  the  husband  in  consideration  of 
the  mere  sum  of  $1,  thereby  subjecting  it 
to  all  obligations  or  debts  which  might  le- 
gally exist  against  him  ?  Her  action,  on  the 
face  of  the  transaction,  certainly  so  far  as 
the  matter  of  her  property  rights  or  inter- 
ests were  concerned,  could  not  be  said  to 
•conduce  to  her  betterment.  The  very  char- 
acter and  circumstances  of  the  transaction 
leading  up  to  the  execution  of  the  mortgage 
are  apparently  so  singular,  or  beyond  the 
-ordinary,  as  to  have  excited  the  attention  of 
.an  ordinarily  prudent  person,  and  put  him, 
as  the  authorities  assert,  "upon  further  in- 
•quiry"  in  regard  to  the  purpose  or  motive 
•of  conveying  the  real  estate  to  the  husband. 
Had  an  inquiry  been  made  in  good  faith  and 
-with  diligence,  it  may  be  assumed  that  ap- 
pellee would  have  ascertained  and  been  fully 
apprised  of  the  purpose  or  motive  of  appel- 
lants in  making  the  conveyances  in  contro- 
versy on  the  23d  day  of  September,  1896. 
As  appellee  had  the  means  of  knowledge 
in  regard  to  this  particular  fact  or  point,  in 
<!ontemplation  of  law  it  must  be  held  as 
chWWi^^  with  knowledge  of  such  fact. 
Ray  V.  yanie«,  118  Ind.  112,  20  N.  E.  705; 
Sinffisr  v.  Jacobs,  3  McCrary,  638,  11  Fed. 
559;  Runkle  v.  Gaylord,  1  Nev.  123;  and 
•other  authorities  hereinbefore  cited. 

As  the  special  finding  discloses  that  ap- 
pellee had  the  same  means  of  knowledge  in 
regard  to  the  purpose  or  motive  of  appel- 
lants to  evade  the  statute  at  the  time  it 
accepted  the  second  mortgage  on  the  prem- 
ises to  secure  an  additional  loan  from  it  to 
the  husband  as  it  had  when  it  made  the 
first  loan  to  him,  it  is  in  no  better  attitude 
to  shield  itself  upon  the  ground  of  want  of 
notice  than  it  ^  was  in  regard  to  the  first 
mortgage.  Between  the  dates  of  the  two 
mortgages,  it  appears  that  the  title  to  the 

^6     L.     XV.     Am 


real  estate  remained  unchanged,  no  other 
conveyance  thereof  having  been  made.  As 
appellee  is  shown  to  have  had  knowledge  of 
the  fact  of  the  evasion  in  question  at  the 
time  it  made  the  first  loan  to  the  husband, 
as  the  court  finds,  and  was  afforded  the 
same  means  of  knowledge  at  the  time  it 
made  the  second  loan  to  him  and  accepted  a 
mortgage  upon  the  identical  real  estate,  it 
must  be  held  as  chargeable  with  knowledge 
at  the  time  of  the  purpose  or  motive  of 
appellants  in  making  the  conveyances  in 
controversy. 

It  is  affirmed  by  the  authorities  that 
where  a  person  already  has  notice,  either 
actual  or  constructive,  of  a  fact  material  to 
a  new  transaction,  "the  new  dealing  must 
l>e  judged  and  the  rights  of  the  parties  must 
be  determined  on  the  assumption  that  the 
fact  of  which  he  had  prior  notice,  actual  or 
constructive,  was  then  known  to  him.  In 
other  words,  notice  to  a  party,  actual  or 
constructive,  in  a  particular  transaction,  of 
a  fact  which  exempts  a  defendant  from  lia- 
bility in  that  transaction,  is  notice  in  all 
subsequent  transactions  of  the  same  charac- 
ter between  the  same  parties."  Cox  v. 
/Varce,  112  X.  Y.  637,  3  L.  R.  A.  663,  20 
N.  K.  566.  The  facts  in  the  appeal  of  Long 
V.  Cro88on,  119  Ind.  3,  4  L.  R.  A.  783,  21 
N.  E.  450.  cited  by  appellees,  are  easily  dis- 
tinguishable from  those  in  the  case  at  bar. 
In  that  case  the  deed  of  record  whereby  the 
real  estate,  which  was  a  lot  in  the  town  of 
Fowler,  had  been  conveyed  to  the  husband, 
disclosed  on  its  face  a  consideration  of 
$1,500.  On  the  face  of  the  deed,  aside  from 
any  other  notice  that  might  have  been  im- 
puted to  the  mortgagee,  that  amount  might 
have  been  presumed  to  have  been  a  full  con- 
sideration for  the  lot.  The  title  to  the 
premises  therein  had  stood  in  the  name  of 
the  husband  for  six  months  prior  to  the 
time  he  secured  the  loan  thereon.  It  is 
stated  in  that  case  that  the  lender  or  mort- 
gagee had  no  knowledge  that  the  title  of  the 
^ife  to  the  realty  had  been  transferred  to 
the  husband  for  the  purpose  of  evading  the 
statute. 

Under  the  circumstances  and  facts  in  this 
case,  we  conclude  that,  at  the  time  appellee 
insurance  company  accepted  each  of  the 
mortgages  in  suit,  it  must  be  held  as  charge- 
able at  least  with  constructive  knowledge  of 
appellants*  purpose  or  object  to  evade  the 
statute. 

It  appears  that  appellee  the  State  Bank  of 
Indiana  became  a  cross  complainant  in  this 
suit  for  the  purpose  of  foreclosing  its  mort- 
gage. So  far  as  the  question  between  it  and 
appellants  herein  is  concerned,  it  must  be 
treated  as  though  it  had  as  plaintiff'  in  an 
independent  and  separate  action  sought  to 
foreclose  that  instrument.    The  first,  second. 
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and  fifteenth  paragraphs  of  the  special  find- 
ing are  the  only  ones  which  can  be  said  to 
affect  the  bank.  Upon  these  findings  the 
seventh  conclusion  of  law  is  based.  Counsel 
for  the  bank  insist  that  this  conclusion,  un- 
der the  facts,  is  justified.  Some  of  the  facts, 
among  others,  which  Mrs.  Webb,  in  her  sep- 
arate answer  to  the  bank's  cross  complaint, 
alleged,  substantially,  are  ( 1 )  that  the  rec- 
Olds  of  the  recorder's  office  showed  the  con- 
veyances of  September  23,  1896,  by  which 
the  title  to  the  real  estate  in  question  had 
been  transferred  to  Benjamin  L.  Webb; 
(2)  that  the  bank  on  October  6,  1900,  when 
it  accepted  the  mortgage  from  him  as  se- 
curity for  the  new  note,  knew  of  the  purpose 
for  which  the  title  thereto  had  been  placed 
in  him,  viz,,  in  order  to  enable  him  to  mort- 
gage the  premises  to  secure  his  own  indebt- 
edness; (3)  she  further  charged  that  she, 
under  the  mortgage,  was  a  surety,  which 
fact  was  well  known  by  the  bank  at  the 
time  it  accepted  said  instrument.  It  will 
be  noted  that  the  special  finding  discloses 
that  Webb  alone  executed  the  mortgage  to 
the  bank,  his  wife  not  joining  therein,  and 
that  in  the  matter  of  said  mortgage  the 
bank  dealt  entirely  with  him  in  whose  name 
the  title,  as  shown  by  the  records,  then 
stood,  and  had  so  continued  to  stand  for 
over  a  period  of  four  years.  It  will  be  fur- 
ther observed  that  there  is  an  entire  ab- 
sence of  any  facts  in  the  special  finding,  so 
far  as  it  applies  to  the  bank,  which  even 
tend  to  show  that,  at  the  time  the  mortgage 
was  accepted  from  Webb,  it  either  knew  or 
ought  to  have  known  that  he  was  a  married 
man.  It  is  true  that  it  may  be  said  that 
the  deed  made  September  23,  189G,  by  which 
he  acquired  the  title  to  the  premises,  dis- 
closed on  its  face  that  he  was  at  that  time 
the  husband  of  Sallie  M.  Webb;  but  cer- 
tainly when  the  period  of  time  which  had 
elapsed  between  September  23,  1896,  and  Oc- 
tober 6,  1900,  is  considered,  the  bank,  under 
such  circumstances  alone,  cannot  be  held  as 
chargeable  with  knowledge  that  such  mar- 
riage relation  continued  to  exist.  In  the 
absence  of  anything  to  the  contrary,  the 
bank,  from  the  mere  fact  that  it  may  be 
said  to  have  had  notice  from  the  record 


that  Benjamin  L.  Webb  was  a  married  man 
on  September  23,  1896,  was  not  bound  U> 
assume  that  such  conjugal  relations  still 
continued  to  exist  on  October  6,  1900.  See 
Craig  v.  Bennett,  146  Ind.  674,  45  N.  £. 
792;  Crotcder  ▼.  Riggs,  153  Ind.  158,  162^ 
53  N.  £.  1019.  Her  suretyship,  as  alleged, 
and  her  coverture  at  the  time  the  Bank  ac- 
cepted the  mortgage,  and  the  further  fact- 
that  the  bank  had  knowledge  of  these  facts^ 
were  material,  and  the  burden  was  upon  her 
to  prove  them  in  order  to  sustain  her  al- 
leged defense.  As  the  special  finding  isi* 
silent  in  regard  to  any  knowledge  whicl> 
the  bank  had  in  respect  to  the  fact  of  het 
coverture  at  the  time  of  the  transaction 
with  Mr.  W^bb,  it  must  be  treated,  undei 
the  rule  so  i-epeatedly  affirmed  by  this  court, 
as  an  express  finding  of  that  fact  against 
her.  The  office  of  a  special  finding  is  to 
find  facts,  and  no  omission  of  a  fact  therein 
can  be  supplied  by  intendment.  BeU  v.  Cor- 
bin,  136  Ind.  269,  36  N.  E.  23 ;  Cleveland,  C. 
C.  d  St,  L.  IL  Co,  V.  Miller,  140  Ind.  490^ 
49  N.  £.  445;  Metropolitan  L.  Ins,  Co,  v. 
Bmcser,  20  Ind.  App.  557,  50  N.  E.  86;^ 
Elliott,  App.  Proc.  S  757.  Ab,  under  th» 
circumstances,  we  are  compelled  to  presume 
that  Mrs.  Webb  failed  to  establish  the  fact 
in  regard  to  knowledge  on  the  part  of  the- 
bank,  it  must  follow,  for  this  reascMi  alone,, 
if  for  no  other,  that  her  exceptions  to  the 
court's  seventh  conclusion  of  law  were  prop- 
erly overruled. 

We  conclude  that  the  appellate  court 
erred  in  affirming  in  whole  the  judgment  ot 
the  Marion  circuit  court,  and  that  the  latter 
court,  under  the  facts,  erred  in  sustaining 
the  validity  of  each  of  the  mortgages  of  ap- 
pellee insurance  company,  and  in  enforcing- 
foreclosures  thereof. 

The  judgment  of  the  Appellate  Court  t«> 
reversed  in  pari,  and  likewise  that  of  the* 
Marion  Circuit  Court,  and  the  cause  is  re- 
manded to  the  latter  court,  with  instruc- 
tions to  restate  its  conclusions  of  law  con- 
sistently with  this  opinion,  and  render 
judgment  accordingly. 

Glllett,  J.,  concurs  in  the  result 
Petition  for  rehearing  overruled. 
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W.  H.  OSBORN,  Appt., 

V, 

M.  T.  LEACH  et  aU 
(135  N.  C.  628.) 
1.    It   \m   llbelova   per  He   to   eharve 


olllclal  IntruMted  yvith.  the  ilvtr  ot 
pttrchaMlnflr  unppllea  for  a  public  insti- 
tution with  paying  more  for  articles  pur- 
chased than  they  were  worth,  and  receiving 
commissions  upon  the  transactions,  and  pay^ 
for  his  time  In  excess  of  what  he  Is'allowed  by 
law. 


Note. — For  other  cases  In  this  series  as  to 
validity  of  statutes  limiting  recovery  against 
newspaper  proprietor  for  libel  to  actual  dam- 
ages where  retraction  Is  made,  see  Park  v.  Pe- 
W  L.  R.  A. 


trolt  Free  Tress  Co.  1  L.  R.  A.  590:  Allen  v^ 
Pioneer  Press  Co.  3  L.  11.  A.  532 ;  and  Hanson  vi 
Krehblel,  64  L.  B.  A.  780. 
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22.  Tbe  pvbllemtloa  off  llbelonii  matter  1» 
not  yrlvlleared  merely  because  the  acts  up- 
on which  the  charge  la  founded  are  to  become 
the  subject  of  legal  proceedings. 

8.  A  nonavit  eaanot  be  granted  In  an  ac- 
tion to  recover  for  the  publication  of  a  libel 
for  absence  of  proof  of  actual  damages,  under 
a  statute  proyldlng  ^tkat.  If  the  article  was 
published  in  good  faith.  Its  falsity  was  due  to 
honest  mistake,  and  there  were  reasonable 
grounds  for  believing  the  statement  true,  and 
a  retraction  should  be  made,  oqly  actual  dam- 
ages shall  be  recovered,  since  good  faith,  hon- 
est mistake,  and  reasonable  grounds  of  belief 
are  affirmative  defenses  which  the  court  can- 
not adjudge  on  a  motion  for  nonsuit 

4.  Tbe  levlalAture  may  remoTre  tbe  lia- 
bility for  punitive  dnm««e«  in  libel 
suits  In  cases  where  a  retraction  is  made  upon 
notice,  since  the  right  to  such  damages  is  not 
a  property  right 

5.  Comvenantion  for  mental  and  pbyai- 
eal  pain  and  injury  to  reputation  may  be 
recovered 'as  actual  damages  for  the  publica- 
tion of  a  libel. 

6.  Tke  law  preannte*  injnry  to  tbe  ffeel- 
inflr»»  mental  anguish,  and  injury  to  the 
reputation  in  case  of  a  publication  of  an  arti- 
cle which  Is  libelous  per  ae, 

7.  Tbe  levialatnre  eannot  make  tbe  re- 
traetlou  of  a  libel  a  ground  for  limiting 
the  liability  of  the  publisher  to  special  dam- 
ages indicted  by  it. 

8.  liintitinar  tbe  rifrbt  to  eaeape  pnni- 
tive  damaarea  for  tbe  pnblication  of  a 
libel  by  a  retraction  to  the  publishers  of 
newspapers  and  periodicals  is  not  an  uncon- 
stitutional discrimination  against  other  per- 
sons who  may  be  guilty  of  publishing  a  libel. 

••  Failure  to  vi've  tbe  notice  reanired 
by  statute  to  tbe  publisber  of  a  libel 

for  the  purpose  of  enabling  him  to  make  a 
retraction  and  escape  liability  for  punitive 
damages  is  not  a  ground  for  dismissing  an  ac- 
tion for  actual  damages,  since  such  damages 
might  be  recovered  notwithstanding  the  ab- 
sence of  notioe. 

(Douglas,  J,,  dissents  in  part,) 
(May  27,  1004.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Guilford  Ck>unty 
in  favor  of  defendants  in  an  action  brought 
to  reoover  dama^ies  for  the  alleged  publica- 
tion of  a  )ibel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

ilessre.  Kins  A  Kimball,  J.  T.  More- 
bead,  and  T.  M.  Argo  for  appellant. 

Metisra,  Armiat^ad,  Jones,  A  Son  and 
Jobn  A.  Baninger,  for  appellee  Leach: 

It  does  not  follow  that  the  act  is  uncon- 
stitutional because  its  provisions  are  lim- 
ited to  the  publishers  of  newspapers  and 
periodicals,  for  laws  public  in  their  objects 
may  be  confined  to  a  particular  class  of 
persons  if  they  be  general  in  their  applica- 
tion to  the  class  to  which  they  apply. 

Lacy  V.  Armour  Packing  Co,  134  N.  C. 
66  L.  R.  A. 


567,  47  S.  E.  53;  State  v.  Moore,  104  N.  C. 
714,  17  Am.  St.  Rep.  606,  10  S.  E.  143; 
Cooley,  Const.  Lim.  481;  Allen  v.  Pioneer- 
Press  Co,  40  Minn.  117,  3  L.  R.  A.  532,  1^ 
Am.  St.  Rep.  707,  41  N.  W.  936;  State  v, 
Willinglum,  9  Wyo.  290,  52  L.  R.  A.  198, 
87  Am.  St.  Rep.  948,  62  Pac.  797 ;  Moore  t. 
Stevenson,  27  Conn.  14;  Hotchkiss  v.  Porter, 
30  Conn.  414. 

Although  this  statute  is  eonfined  to  a 
class,  yet  it  is  a  general  law  if  it  appliea 
to  all  of  a  particular  class. 

Iowa  R,  Land  Co,  y.  Soper,  39  Iowa,  112; 
Phillips  Y,  Missouri  P,  R,  Co,  86  Mo.  540; 
MoAunich  v.  Mississippi  d  M.  R,  Co.  20- 
Iowa,  338;  Evjtng  v.  HohlitzeUe,  85  Mo.  64; 
Wheeler  v.  Philadelphia,  77  Pa.  338;  Aheet 
V.  Clark,  84  Cal.  226,  24  Pac.  383. 

The  publisher  of  a  newspaper,  even  when 
responsible  for  actual  damages  which  a 
party  may  suffer  in  consequence  of  injurious 
publications  in  his  paper,  cannot  properly 
be  made  liable  for  punitive  damages  if  he- 
has  been  guilty  of  no  negligence  in  the  se> 
lection  of  agents  and  no  personal  miscon- 
duct, and  is  not  shown  habitually  to  make 
his  paper'  the  vehicle  of  detracticn  and 
malice. 

Cooley,  Const.  Lim.  6th  ed.  562. 

(^Tcneral  damages  are  punitive  or  compen- 
satory, and  compensatory  damages  include^ 
those  to  character  and  special  damages,-^ 
that  is,  pecuniary  loss;  and  all  compensa- 
tory damages  are  actual  damages. 

Allen  V.  Pio7ieer-Press  Co,  40  Minn.  117,. 
3  L.  R.  A.  532,  12  Am.  St.  Rep.  707,  41 
N.  W.  936;  8  Am.  &  Eng.  Enc.  Law,  p.  542, 
8  3. 

Punitive  damages  are  in  the  nature  of  a. 
penalty,  and  the  right  of  recovering  a  pen- 
alty may  be  taken  away  at  any  time  before 
judgment. 

Pierce  v.  Kimball,  9  Me.  54,  23  Am.  Dec. 
537;  Oriental  Bank  ▼.  Freeze,  18  Me.  109, 
36  Am.  Dec.  701 ;  Engle  v.  Shurts,  1  Mich* 
150;  United  States  v.  Tynen,  11  Wall.  88,. 
20  L.  ed.  153;  Coles  v.  Madison  County,. 
Breesc  (111.)  115,  12  Am.  Dec.  161. 

The  question  of  the  adequacy  or  measure 
of  damages  to  be  allowed  is  always  within 
the  control  and  direction  of  the  law-making^ 
power. 

Sedgw.  Damages,  7th  ed.  pp.  2-5;  Cooley,. 
Const.  Lim.  349. 

If  this  act  has  provided  the  plaintiff  with 
a  remedy,  and  the  measure  of  his  damagea 
is  solely  within  the  legislative  discretion,  na 
constitutional  provision  has  been  violated, 
although  this  statute  limits  his  right  to  re- 
covery to  actual  damages,  and  the  law  must 
stand. 

Moore  v.  Stevenson,  27  Conn.  14;  Hotch^ 
iss  V.  Portei;  30  Conn.  414. 
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Messrs.  Bnsbee  A  Busbee  and  Brooks 
4k  Thompson,  for  appellee  News  &  Ob- 
server Publishing  Company: 

The  legislature  has  the  right  to  alter  the 
remedy,  provided  it  is  not  destroyed  or  im- 
paired. 

People  ex  rel.  Boyer  v.  Teague,  106  N.  C. 
576,  19  Am.  St.  Rep.  547,  11  S.  E.  665; 
aUlespie  v.  Allisony  115  N.  C.  542,  20  S.  E. 
627;  Larkin  v.  Saffarans,  15  Fed.  147;  State 
v.  nelh  61  N.  C.  (Phill.  L.)  76;  State  ex  rel. 
Jordan  v.  Pool,  27  N.  C.  (5  Ired.  L.)   105. 

Retroactive  lawB  involving  no  criminal 
•element  are  not  unconstitutional. 

Tabor  V.  Ward,  83  N.  C.  291;  Brown  v. 
Brittain,  84  N.  C.  552;  Whitehurst  v. 
Petiipher,  87  N.  C.  179,  42  Am.  Rep.  520; 
Tatom  V.  White,  96  N.  C.  453;  Drehman  v. 
^tifel,  41  Mo.  184,  97  Am.  Dec.  268. 

The  right  to  a  particular  remedy  is  not  a 
Tested  right. 

Cooley,  Const.  Lim.  442;  Sutherland, 
^tat.  Constr.  §  206;  Endlich,  Interpretation 
■of  Statutes,  §  28 ;  Uenschall  v.  Schmidtz,  50 
Mo.  454;  Donner  v.  Palmier,  23  Cal.  40; 
Lane  v.  Nelson,  79  Pa.  407 ;  Lawrence  R.  Oo» 
T.  Mahoning  County,  35  Ohio  St.  1;  Rivers 
V.  Cole,  38  Iowa,  677;  Chaff e  v.  Aaron,  62 
Miss.  29;  Calder  v.  Bull,  3  Dall.  386,  1  L. 
•ed.  648;  Re  Garland,  32  How.  Pr.  241; 
Fletcher  v.  Peck,  6  Cranch,  138,  3  L.  ed. 
178;  Shepherd  v.  People,  25  N.  Y.  406;  Com. 
■y.  Duffy,  96  Pa.  506,  42  Am.  Rep.  554; 
Caldicell  v.  State,  55  Ala.  133. 

The  legislature  has  complete  control  over 
the  methods  of  procedure  in  its  courts. 

Sherrill  v.  Western  U.  Teleg.  Co.  100  N. 
<:.  527,  14  S.  E.  94. 

Punitory  damages  or  "smart  money"  are 
■not  given  to  compensate  for  wrongs  sus- 
tained, but  as  a  penalty  or  punishment  to 
the  defendant,  just  as  a  fine  is  imposed  upon 
a  defendant  convicted  of  a  violation  of  the 
-criminal  law. 

Newell,  Slander  &  Libel,  842. 

The  party  has  no  vested  right  in  a  rem- 
•edy,  and  the  legislature  may  pass  laws 
-changing  the  rule  for  measure  of  damages. 

6  Am.  &  Eng.  Enc.  Law,  p.  949;  Unter- 
meyer  v.  Freund,  7  C.  C.  A.  183,  20  U.  S. 
App.  32,  58  Fed.  205;  Dent  v.  Holbrook,  54 
Cal.  145;  Thayer  v.  Seavey,  11  Me.  284; 
Blount  V.  Windley,  95  U.  S.  173,  24  L.  ed. 
424. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
^he  court: 

This  is  an  action  for  libel  against  M.  T. 
Leach  and  the  News  &  Observer  Publishing 
"Company.  Judgment  by  default  for  want  of 
an  answer  and  inquiry  had  been  taken 
ugainst  the  defendant  J^each.  132  N.  C. 
1149,  45  S.  K  1037,  133  N.  C.  427,  45  S.  E. 
783.  In  the  trial  upon  the  merits,  at  the 
m  L.  R.  A. 


close  of  the  plaintiff's  evidence,  the  defend- 
ant Leach  moved  to  dismiss  "upon  the 
ground  that  the  newspaper  article  alleged  to 
be  libelous  was  not  libelous,  and  that  the 
plaintiff  had  not  alleged  a  cause  of  action." 
The  court,  being  of  that  opinion,  instructed 
the  jury,  on  account  of  the  judgment  by  de- 
fault and  inquiry,  to  return  a  verdict  of  one 
penny  as  to  Leach,  and  thereupon  rendered 
a  judgment  against  him  for  one  penny  dam- 
ages and  one  penny  costs.  Code,  S'525  (4). 
In  this  there  was  error.  The  publication  in- 
spired by  the  defendant  Leach  charges  that 
the  plaintiff  bought  for  the  state's  prison,  of 
which  he  was  a  director,  certain  nmles,  giv- 
ing $27  per  head  more  than  they  were  worth, 
and  paying  for  horses  double  what  they 
were  worth,  thus  defrauding  the  state's 
prison  of  that  sum;  and  charging  further 
that  the  plaintiff  received  for  his  services 
$5  for  each  mule  bought,  as  commissions, 
his  expenses,  and  several  hundred  dollars 
for  his  time,  when,  as  director,  by  law  he 
WHS  entitled  to  $4  per  day  only  (Laws  1809, 
p.  119,  chap.  24,  §S  4,  9,  10).  This,  if  not 
a  direct  charge  of  fraud,  is  at  least  an  alle- 
gation of  a  gross  breach  of  official  duty  and 
misconduct  by  the  plaintiff  as  director  of  a 
state  institution,  and  incompetence,  if  not 
worse,  in  the  purchase  of  the  mules  and 
horses,  and  the  receipt  of  pay  in  excess  of 
that  allowed  by  law.  This  language  was 
libelous  per  se  {Ramsey  v.  Cheek,  109  N.  C. 
270,  13  S.  E.  776),  and  the  burden  was  upon 
the  defendant  to  prove  their  truth  or  matter 
in  mitigation. 

As  to  the  other  defendant,  the  News  & 
Observer  Publishing  Company,  the  court  al- 
lowed the  motion  made  to  dismiss  upon  the 
grounds  ( 1 )  that  the  plaintiff  had  not  given 
it  the  notice  required  by  chap.  557,  p.  784, 
Laws  1901;  (2)  that  the  plaintiff  had  not 
made  out  a  case  against  it;  and  (3)  upon 
the  further  ground  that  the  plaintiff's  coun- 
sel admitted  in  open  court  that  the  plaintiff 
had  not  sustained,  and  did  not  claim,  any 
special  damage.  The  second  ground  is  dis- 
posed of  by  what  is  said  above.  The  article 
was  not  copied  from  any  paper  which  had 
then  been  filed  in  any  legal  proceeding,  but 
was  an  oral  statement  by  the  defendant 
Leach  to  the  reporter  of  the  News  &  Ob- 
server of  what  he  intended  to  file.  The  bur- 
den was  upon  the  defendant  publishing  com- 
pany to  prove  the  truth  of  the  publication, 
or  to  prove  the  absence  of  malice. 

The  other  two  points  raise  the  question  of 
the  constitutionality  of  chapter  557,  p.  784, 
Laws  1901,  commonly  known  as  the  "Lon- 
don libel  law."  That  statute  has  been 
adopted  in  several  states  in  almost  the  iden- 
tical words  of  our  statute.  It  has  been  al- 
ready presented  in  the  supreme  court  of  two 
of  our  sister  states,  and  has  been  held  to  be 
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unconstitutional  in  both,  but  because  of  the 
-addition  of  words  restricting  actual  dam- 
ages" to  mean  special  damages,  which  words 
are  not  in  our  statute. 

The  Constitution  of  North  Carolina  pro- 
vides: "All  courts  shall  be  open,  and  every 
person  for  an  injury  done  him  in  his  lands, 
goods,  person,  or  reputation,  shall  have  rem- 
edy by  due  course  of  law."  Article  1,  S  35. 
"The  freedom  of  the  press  .  .  .  ought 
never  to  be  restrained,  but  every  individual 
shall  be  held  responsible  for  the  abuse  of 
■the  same."  Article  1,  S  20.  If,  therefore, 
this  chapter  impairs  the  right  of  anyone  to 
i*eoover  for  an  injury  to  his  reputation,  or 
Abridges  the  responsibility  of  the  press  for 
an  abuse  of  the  freedom  of  the  press,  the 
legislature  is  clearly  forbidden  by  the  above 
sections  of  the  Constitution  from  the  enact- 
ment of  such,  statute. 

Section  1,  chap.  557,  p.  784,  Laws  1901,  is 
^M  follows:  "Before  any  proceedings,  either 
-civil  or  criminal,  shall  be  brought  for  the 
publication  in  a  newspaper  or  periodical  in 
this  state  of  a  libel,  the  plaintiff  or  prose- 
cutor shall  at  least  five  days  before  insti- 
tuting such  proceedings  serv^e  notice  in  writ- 
ing on  defendant  or  defendants,  specifying 
the  article  and  the  statements  which  he 
alleges  to  be  false  and  defamatory.  If  it 
shall  appear  upon  the  trial  that  said  arti- 
cle was  published  in  good  faith,  that  its 
falsity  was  due  to  an  honest  mistake  of  the 
facts,  and  that  there  were  reasonable 
pounds  for  believing  that  the  statements  in 
said  article  were  true,  and  that  within  ten 
days  after  the  service  of  said  notice  a  full 
and  fair  correction,  apology,  and  retraction 
AVere  published  in  the  same  editions  of  cor- 
responding issues  of  the  newspaper  or  peri- 
odical in  which  said  article  appeared,  and  in 
as  conspicuous  place  and  type  as  was  said 
original  article,  then  the  plaintiff  in  such 
•case,  if  a  civil  action,  shall  recover  only 
actual  damages,  and  if  in  a  criminal  pro- 
■ceeding,  a  verdict  of  guilty  shall  be  ren- 
dered on  such  a  state  of  facts,  the  defendant 
or  defendants  shall  be  fined  a  penny  and 
costs  and  no  more:  Provided,  this  act  shall 
not  apply  to  existing  suits."  It  must  be 
noted  that  there  is  no  penalty  on  the  plain- 
tiff, nor  any  exemption  to  the  defendant,  if 
the  plaintiff  does  not  choose  to  give  the  five 
days'  notice,  but  there  is  merely  a  provision 
that  five  days'  notice  must  be  given  by  the 
plaintiff,  in  the  manner  stated,  before  issu- 
ing his  summons,  and  that,  when  such  notice 
is  given,  then,  if  within  ten  days  the  speci- 
fied retraction  is  made,  and  it  appears  that 
the  article  was  printed  in  good  faith  by 
honest  mistake,  and  with  reasonable  ground 
to  believe  the  statements  to  be  true,  the 
plaintiff  can  only  recover  actual  damages. 
It  was  therefore  error  in  the  court  to  non- 
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suit  the  plaintiff,  because  good  faith,  honest 
mistake,-  and  reasonable  ground  of  belief 
were  alfirmative  defenses,  which  the  court 
could  not  adjudge.  But  independently  of 
that,  as  the  argument  raises  the  constitu- 
tionality of  the  act,  it  is  well  to  dispose 
of  it. 

The  plaintiff  is  entitled  to  recover  actual 
damages  under  the  act  of  1901,  and  actual 
are  compensatory  damages,  and  include  ( 1 ) 
pecuniary  loss,  direct  or  indirect,  or  special 
damages;  (2)  damages  for  physical  pain 
and  inconvenience;  (3)  damages  for  mental 
suffering;  and  (4)  damages  for  injury  to 
reputation.  Punitive  damages  are  not  in- 
cluded in  what  are  termed  actual  or  com- 
pensatory damages,  and  the  act,  upon  the 
conditions  therein  specified,  relieves  and  can 
relieve  a  defendant  only  against  a  claim  for 
that  particular  kind  of  damages.  Punitive 
damages  are  aw^arded  on  grounds  of  public 
policy,  and  not  because  the  plaintiff  has  a 
right  to  the  money,  but  it  goes  to  him  mere- 
ly because  it  is  assessed  in  his  suit.  18  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  1091;  WaUaoe 
V.  WeHtem  North  Carolina  R.  Co.  104  N.  C. 
452,  10  S.  E.  552.  The  right  to  have  puni- 
tive damages  assessed  is  therefore  not  prop- 
erty. The  right  to  recover  actual  or  com- 
pfinsatory  damages  is  property.  In  our  case 
the  law  presumes  injury  to  the  feelings, 
mental  anguish,  and  injury  to  the  reputa- 
tion, the  publication  being  libelous  per  ae. 
The  evidence  of  the  plaintiff,  besides,  proves 
both  these  elements,  and  also  physical  suf- 
fering. There  is  no  evidence  of  special  dam- 
ages, and  it  is  not  inferred.  The  plaintiff 
is  entitled  to  recover  compensation  for 
mental  and  physical  pain  and  injury  to  rep- 
utation. These  are  actual  damages,  and 
these  are  property.  "The  right  to  recover 
damages  for  an  injury  is  a  species  of  prop- 
erty, and  vests  in  the  injured  party  imme- 
diately on  the  commission  of  the  wrong.  It 
is  not  the  subsequent  verdict  and  judgment, 
but  the  commission  of  the  wrong,  that  gives 
the  right.  The  verdict  and  judgment  simply 
define  its  extent.  Being  property,  it  is  pro- 
tected by  the  ordinary "  constitutional  guar- 
anties." Hale,  Damages,  p.  2,  note  5; 
Cooley,  Const.  Lim.  5th  ed,  p.  445.  It  can- 
not be  extinguished  except  by  act  of  the 
parties  or  by  operation  of  the  statute  of 
limitation.  Ibid.  Tliis  being  an  action 
upon  a  libel  per  se^  the  plaintiff  has. a  right 
to  recover  compensatory  damages.  Newell, 
Slander  &  Libel,  43;  Hale,  Damages,  p.  99, 
note.  Compensatory  damages  include  all 
other  damages  than  punitive,  thus  embrac- 
ing, not  only  special  damages,  as  direct  pe- 
cuniary loss,  but  injury  to  feelings,  mental 
anguibh,  and  damages  to  character  or  repu- 
tation. 18  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  1082  et  seq.j  Hale,  Damages,  pp.  99,  106. 
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'Actual  damages"  are  synonymous  with 
''compensatory  damages"  and  with  "general 
damages."  Newell,  Slander  &  Libel,  839; 
18  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1081 
et  8eq.  Damages  for  mental  suffering  are 
actual'  or  compensatory.  They  are  not 
special  nor  punitive,  and  are  given  to  in- 
demnify the  plaintiff  for  the  injury  suf- 
fered. 1  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p. 
602.  The  law  infers  actual  or  compensatory 
damages  for  injury  to  the  feelings  and  repu- 
tation of  the  plaintiff  from  a  libel  calcu- 
lated to  humiliate  him  or  injure  his  reputa- 
tion or  character.  In  similar  statutes 
adopted  in  other  states  the  following  words 
were  added,  which  are  wisely  omitted  in  our 
statute,  i.  e.,  that  actual  damages  shall 
mean  only  "such  damages  as  the  plaintiff 
has  suffered  in  respect  co  his  property,  busi- 
ness, trade,  profession,  or  occupation."  And 
on  account  of  the  inclusion  of  those  words, 
whicb  restrict  actual  damages  to  mean 
special  damages,  the  act  has  been  held  un- 
constitutional in  most  conclusive  opinions 
by  very  able  courts,  both  in  Kansas  and 
Michigan.  In  a  recent  opinion  {Hanson  v. 
Krehbiel  (Kan.)  64  L.  R.  A.  700,  75  Pac. 
1041),  filed  March  12,  1904,  the  supreme 
court  of  Kansas,  passing  upon  the  constitu- 
tionality of  chapter  249,  p.  439,  Laws  1901, 
of  that  state,  which  is  verbatim  our  libel 
law  (Laws  1901,  chap.  557,  p.  784),  save  the 
addition  in  that  statute  of  the  definition  of 
actual  damages,  as  above  stated,  holds  that 
the  statute  is  unconstitutional  because  in 
violation  of  §  18  of  the  Kansas  Bill  of 
Rights,  which  gives  to  all  persons  injured  in 
person,  reputation,  or  property  remedy  by 
due  course  of  law;  such  constitutional  guar- 
anty being  almost  identical  with  the  above- 
cited  S  35,  art.  1,  of  the  Constitution  of 
North  Carolina.  The  supreme  court  of 
Kansas  says:  "It  will  be  noted  that  the 
questioned  statute  limits  the  right  of  recov- 
ery in  cases  of  libel  to  actual  damages, 
where,  after  service  of  the  notice  provided 
in  the  1st  section,  the  publisher  of  the  news- 
paper in  which  the  libelous  matter  has  ap- 
peared shall  make  a  full  and  fair  retraction 
of  the  libelous  matter,  coupled  with  a  show- 
ing upon  the  trial  that  the  same  was  pub- 
lished in  good  faith,  under  the  misapprehen- 
sion of  the  facts,  and  defines  that  class  of 
damages  to  be  such  as  the  plaintiff  has  suf- 
fered in  respect  to  his  property,  business, 
trade,  profession,  or  occupation.  So  that  in 
such  cases  the  libeled  party  may  not  recover 
all  his  damage,  but  he  is  confined  to  the  nar- 
row class  designated  and  defined  in  the  act 
as  'actual  damages.'  The  common  law  recog- 
nizes two  classes  of  damages  in  libel  cases, 
— general  and  special.  General  damages  are 
those  which  the  law  presumes  must  nat- 
urally, proximately,  and  necessarily  result 
€6  L.'  R.  A. 


from  the  publication  of  the  libelous  matter. 
They  arise  by  inference  of  law,  and  are  not 
required  to  be  proved  by  evidence.  Tliey 
are  allowable  whenever  the  immediate  ten- 
dency of  the  words  is  to  impair  the  plain- 
tiff's reputation,  although  no  actual  pecuni- 
ary loss  had  in  fact  resulted,  and  are  de- 
signed to  compensate  for  that  large  and! 
substantial  class  of  injuries  arising  from  in- 
jured feelings,  mental  suffering,  and 
anguish,  and  personal  and  public  humilia- 
tion, cimsequent  upon  the  malicious  publi- 
cation of  the  false  and  libelous  mictter.  The 
injury  for  which  this  class  of  damages  i» 
allowed  is  something  more  than  merely 
speculative.  While  not  susceptible  of  being- 
accurately  measured  in  dollars  and  cents,  it 
is  a  real  one,  and  more  often  than  otherwise 
more  substantial  and  real  than  those  desig- 
nated as  actual,  and  measured  accurately  by 
the  dollar  standard.  In  short,  it  is  such  an 
injury  to  the  reputation  as  was  c<mtem- 
plated  in  the  Bill  of  Rights.  The  law  pre- 
sumes that  this  class  of  injuries  resulted 
necessarily  from  the  publication  of  the  libel- 
ous matter,  and  the  damages  therefore  were 
recoverable  without  special  assignment. 
Special  damages  were  also  recoverable,  when 
properly  pleaded  and  shown,  and  were  sueh 
damages  as  were  computable  in  money,  and 
may  be  said  to  be  fairly  embraced  in  the  list 
of  actual  damages  as  given  in  the  statute 
referred  ta  This  was  the  condition  of  the 
law  at  the  time  of  the  adoption  of  our  Con> 
stitution,  and  is  now,  and  these  are  the  in- 
juries to  reputation  for  which  it  provided 
that  there  should  be  'remedy  by  due  course 
of  law.'  It  requires  no  argument  to  demon- 
strate that  the  act  in  question  does  deny 
remedy  for  a  portion  of  these  injuries.  Un- 
less the  one  libeled  has  suffered  in  the  par- 
ticular manner  pointed  out  in  the  statute,, 
he  is  remediless.  For  that  other  large  class- 
of  persons,  and  still  larger  class  of  injuries^ 
no  remedy  is  found.  From  the  writings  of 
the  world's  wisest  man  we  have  the  assur- 
ance 'that  a  good  name  is  rather  to  be 
chosen  than  great  riches.'  Yet  the  possessor 
of  this  thing  of  greatest  value,  being  de- 
spoiled of  it,  is  left  entirely  without  remedy 
for  its  loss,  by  tlie  statute  in  question,  ex- 
cept in  such  rare  cases  as  he  shall  be  able  to- 
show  some  exact  financial  injury  in  the 
particulars  named.  We  could  not  excuse 
ourselves  for  holding  that  reputation  is  less 
valuable  than  property,  or  that  it  is  less- 
protected  from  spoliation  by  the  quoted 
provision  of  the  Bill  of  Rights.  It  is  sug- 
gested, however,  that  the  retraction  required 
by  the  act  to  be  published  is  a  fair  com- 
pensation for  the  injury  done,  and  a  rein- 
vestment of  the  libeled  one  with  his  good 
name.  This  being  done,  all  has  been  ac- 
complished thatiAiv'ould  be  by  a  verdict  of  a. 
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Jury,  and  beace  that  the  retraction  required 
by  the  legislative  enactment  is,  if  not  'due 
•course  of  law/  an  ample  substitute  for  it. 
It  is  not  an  easy  task  to  deduce  either  from 
reason  or  the  authorities  a  satisfactory  defi- 
nition of  'law  of  the  land'  or  'due  course  of 
law.'     We  feel  safe,  however,  from  either 
standpoint,  in  saying  these  terms  do  not 
mean  any  act  that  the  legislature  may  have 
passed,  if  such  act  does  not  give  to  one  op- 
portunity to  be  heard  before  being  deprived 
■of  property,  liberty,  or  reputation,  or,  hav- 
ing been  deprived  of  either,  does  not  afford 
a  like  opportunity  of  showing  the  extent  of 
bis  injury,  and  give  an  adequate  remedy  to 
recover  therefor.  Whatever  these  terms  may 
mean  more  than  this,  they  do  mean  due  and 
orderly  procedure  of  courts  in  the  ascertain- 
ment of  damages  for  injury,  to  the  end  that 
the  injured  one  'shall  have  remedy,' — that 
is,  proper  and  adequate  remedy, — ^thus  to 
be  ascertained.    To  refuse  hearing  and  rem- 
edy for  injury  after  its  infliction  is  a  small 
remove  from  infliction  of  penalty  before  and 
without  hearing."    It  further  says:     "The 
retraction  required  by  the  act  in  question 
may  or  may  not  be  full  reparation  for  the 
injury  suffered.    It  might  the  rather  aggra- 
vate the  injury  already  inflicted,  than  molli- 
fy it.    It  is  sufficient  to  say,  however,  that 
all  these  are  questions  for  the  courts,  upon 
proper  notice  to  all  parties,  and  may  not  be 
determined  arbitrarily   by  an   act   of   the 
legislature.    .     .     .    It  is  now  claimed  that, 
admitting  the  constituti<xial   invalidity  of 
this  act,  because  it  denies  remedy  by  due 
<K>urso  of  law,  still  the  legislature  would 
have  a  right  to  require  the  service  [of  this 
notice]  as  a  step  in  the  procedure  in  prose* 
•outing  an  action  for  the  recovery  of  damages 
occasioned  by  libel ;  this  in  order  to  give  the 
publisher  opportunity  of  retraction  for  the 
purpose  of  mitigating  general  damages  and 
relieving  himself   from    punitive  damages. 
We  do  not  deny  that  the  legislature  might 
•do  this.    It  seems  to  us,  however,  that  such 
was  not  its  purpose  and  object,  but,  rather, 
that  the  service  of  this  notice  was  but  a  step 
in  the  procedure  to  relieve  publishers  from 
all  general  damages.     That  object  having 
been  found  unconstitutional,  these  ancillary 
matters  must  go  with  it."     We  have  thus 
•copied  at  some  length  the  discussion  of  an 
almost  identical  statute  by  the  very  able  su- 
preme court  of  our  sister  state  because  of 
the  clearness  and  vigor  with  which  it  pre- 
sents our  own  views  upon  the  subject. 

The  supreme  court  of  Michigan  also  holds 
a  similar  statute  unconstitutional  {Park  v. 
Detroit  Free  Press  Co.  72  Mich.  560,  1  L. 
K.  A.  699,  16  Am.  St.  Rep.  544,  40  N.  W. 
731),  saying:  "We  do  not  think  the  statute 
controls  the  action  or  is  within  the  power 
of  constitutional  legislation.  This  will,  in 
•<56  L.  R.  A. 


our  judgment,  appear  trom  a  statement  of 
its  effect  if  carried  out.    It  purports  to  con- 
fine recovery  in  certain  cases  against  news- 
papers to  what  it  calls  'actual  damages/ 
and  then  defines  actual  damages  to  cover 
only  direct  peouniary  loss  in  certain  speci- 
fied ways,  and  none  other.    In  some  of  these 
defined  cases  the  proof  of  any  damages  in 
this  sense  would  be  impracticable,  and  in  all 
it  would  be  very  difficult.     They  are  con- 
fined to  damages  in  respect  to   property, 
business,  trade,   profession,   or   occupation. 
It  is  safe  to  say  that  such  losses  cannot  be 
the  true  damage  in  a  very  large  share  of  the 
worst  cases  of  libel.    A  woman  who  is  slan- 
dered in  her  chastity  is,  under  this  law,  usu- 
ally without  any  redress  whatever.    A  man 
whose  income  is  from  fixed  investment  or 
salary  or  official  emolument,  or  business  not 
depending  upon  his  repute,  oould  lose  no 
money  directly  unless  removed  from  the  title 
to  receive  his  income  by  reason  of  the  libel, 
which    could    seldom    happen.      If    omtra- 
dicted  soon,  there  oould  be  practically  no 
risk  of  this.    And  the  same  is  true  concern- 
ing most  business  losses.    The  cases  must  be 
very  rare  in  which  a  libel  will  destroy  busi- 
ness profits  in  such  a  way  that  the  loss  can 
be  directly  traced  to  the  mischief.    There 
could  never  be  any  loss  when  employers  or 
customers  know  or  believe  the  charge  is  un- 
founded.   The  statute  does  not  reach  cases 
where  a  libel  has  operated  to  cut  off  chances 
of  office  or  employment  in-  the  future,  or 
broken  up  or  prevented   relationships  not 
capable  of  an  exact  money  standard,  or  pro- 
duced that  intangible  but  fatal    influence 
which  suspicion,  helped  by  ill  will,  spreads 
beyond  recall  or  reach  by  apology  or  retrac- 
tion.    Exploded  lies  are  continually  repro- 
duced without  the  antidote,  and  no  one  can 
measure  with  any  accurate  standard  the  pre- 
cise amount  of  evil  done  or  probable.    There 
is  no  room  for  holding,  in  a  constitutional 
system,  that  private  reputation  is  any  more 
subject  to  be  removed  by  statute  from  full 
legal  protection  than  life,  liberty,  or  proper- 
ty.    It  is  one  of  those  rights  necessary  to 
human  society  that  tmderlie  the  whole  so- 
cial scheme  of  civilization.    It  is  a  thing 
which  is  more  easily  injured  than  restored, 
and  where  injury  is  capable  of  infinite  mis- 
chief."   This   case   has   subsequently    been 
approved  by  the  same  court  in  McOee  v. 
Baumgartner,  121  Mich.  287,  80  N.  W.  21, 
where  the  court  holds  that  "the  right  to  re- 
cover in  an  action  of  libel  for  damages  to 
reputation  cannot  be  abridged  by  statute." 
These  deciRions  were  by  unanimous  courts. 
A  contrary  view  was  expressed,  but  by  a  di- 
vided court,  in  Allen    v.  Pioneer-Press  Co, 
40  Minn.  117,  3  L.  R.  A.  532,  12  Am.  St. 
Rep.  707,  41  N.  W.  936,  based  mainly   upon 
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the  reasoning  that  the  retraction,  being  re- 
quired, as  it  is,  to  be  published  as  widely 
and  to  substantially  the  same  readers,  is 
usually  a  more  complete  redress  than  would 
be  a  judgment  for  damages.  But  as  the 
Kansas  supreme  court,  ut  supra,  well  ob- 
serves, this  may  or  may  not  be  true,  and, 
even  if  true,  it  is  not  "remedy  by  due  course 
of  law,"  which  §  35,  art.  1,  guarantees  that 
every  person  shall  have,  through  the  courts, 
"for  an  injur}'  to  his  lands,  goods,  person,  or 
reputation."  He  is  entitled,  of  constitution- 
al right,  to  have  such  injury  determined, 
and  the  amount  of  just  compensation  for 
his  wrong  settled  by  a  jury  of  his  peers. 
He  cannot  be  deprived  of  this  by  a  legisla- 
tive adjudication  beforehand  that  a  retrac- 
tion by  the  newspaper  is  full  compensation 
for  the  injury  he  has  suffered.  And  even  in 
that  case  {Allen  v.  Pioneer-Press  Co,)  a  new 
trial  was  granted  because  the  question  of 
<vood  faith  should  have  been  submitted  to 
the  jury. 

It  was  therefore  error  in  the  court  below 
to  sustain  the  third  ground  of  the  motion, 
which  construed  the  statute  as  restricting 
the  recovery  to  special  damages.  Those 
words  arc  not  in  our  statute,  and,  if  they 
were,  the  statute  would  be  unconstitutional, 
as  we  have  seen.  Besides,  as  above  stated, 
whether  the  publication  was  made  in  good 
faith,  honest  mistake,  and  with  reasonable 
ground  of  belief — the  conditions  which,  tak- 
en with  the  retraction,  would  relieve  from 
punitive  damages — is  an  affirmative  defense, 
to  be  found  by  the  jury  upon  the  evidence. 
It  was  error  for  the  court  to  find  it. 

The  provision  for  retraction,  construed  ac- 
cording to  its  palpable  meaning,  as  affording 
opportunity  to  escape  punitive  damages 
only,  and  when  there  was  good  faith,  honest 
mistake,  and  reasonable  ground  of  belief  be- 
fore publication,  is  an  appropriate  remedy, 
in  its  terms,  for  newspapers  and  periodicals, 
and  could  not  well  apply  to  others.  It  ap- 
plies equally  to  all  newspapers  and  periodi- 
cals, and  we  do  not  think  it  a  discrimination 
forbidden  by  the  Constitution. 

The  only  remaining  question  is  whether 
the  court  was  justified  in  dismissing  the  ac- 
tion upon  the  first  ground  in  the  motion  of 


the  defendant  The  News  &  Observer  Publish- 
ing Company  for  failure  to  give  the  five- 
days'  notice  required  before  bringing  an  ac- 
tion of  this  nature.  Such  failure  was  held 
to  be  ground  for  demurrer  in  Williams  v. 
Smith,  134  N.  C.  249,  46  S.  E,  502.  The- 
giving  of  such  notice  is  required  only  for 
the  purpose  of  furnishing  the  defendant  op- 
portunity to  publish  a  retraction,  the  effect 
of  which,  as  we  have  seen,  could  extend  no- 
further  than  to  relieve  from  punitive  dam- 
ages, even  when  good  faith,  honest  mistake* 
and  reasonable  ground  of  relief  are  shown 
by  the  defendant.  When  such  demurrer  is 
sustained,  the  ifotion  should  not  be  dis- 
missed, but  the  court  can  still  permit,  in  its> 
discretion,  the  plaintiff  to  amend  the  com- 
plaint by  averring  such  notice,  if  it  was  in 
fact  given;  and,  if  it  was  not,  the  action  is 
still  valid  for  the  recovery  of  actual  dam- 
ages,— t.  c,  of  all  except  punitive  damages, 
— ^and  it  would  be  error  to  dismiss  it.  In 
this  case,  failure  to  give  the  five  days*  notice 
in  no  wise  could  affect  the  defendant,  for  the 
additional  reason  that  it  actually  did  make 
the  retraction,  to  afford  the  opportunity  of 
doing  which  is  the  only  reason  for  requiring 
the  notice. 

For  the  reasons  given  there  must  he,  as  to 
both  defendants,  a  nevo  trial. 

DouBlaSy  J.,  concurring  in  the  result : 
While  concurring  in  the  result,  I  feel  con- 
strained to  say  that,  in  my  opinion,  the  so- 
called  libel  act  is  unconstitutional,  inasmuch* 
as  it  discriminates  between  the  editor  of  a 
newspaper  and  the  ordinary  citizen.  If  1 
write  a  letter  libeling  an  editor,  that  per- 
haps, at  most,  ten  people  may  see,  and  he  li- 
bels me  by  printing  identical  charges  against 
me  that  10,000  people  may  see,  I  am  subject 
to  pains  and  penalties  from  which  he  is  ex- 
empted by  operation  of  the  statute.  What- 
ever other  merits  the  act  may  have,  I  do  not 
think  that  such  discrimination  can  be  sus- 
tained under  the  explicit  provision  of  our 
Constitution.  It  is,  however,  due  to  the 
court  to  say  that  its  opinion  eliminates  from 
the  act  its  most  dangerous  features. 

Connor,  J.,  did  not  sit  on  hearing  of  this 
'  case. 
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V, 

J.  L.  AKIN  et  ah,  Appts. 

( Or. ) 

Sureties  on  an  executor's  bond  are  lia- 


ble to  creditors  of  the  estate  for  their 
dlBtributive  shares  of  an  indebtedness  owing 
from  him  to  the  estate  at  the  time  of  his 
qualification  as  executor,  for  which  the  stat- 
utes make  liim  liable  on  his  final  settlem<>nt 
as  for  so  much  money  in  his  hands,  althoufirli 
he  was  at  the  time  of  his  qualification  IdboIv- 
ent  and  utterly  unable  to  pay  any  part  of  the 


NoTB. — ^As  to  the  liability  of  sureties  of  an 
administrator  who  is  hopelessly  insolvent  at  the 
time  of  his  appointment  for  a  debt  due  by  him 
66  L.  R.  A. 


to  the  intestate,  see  also,  in  this  series'.  Re  How- 
ell, 61  L.  R.  A.  313,  and  cases  in  opinion  of  the- 
lower  court  appended  aa  a  footnote  thereto. 
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lndebte<3iie88,  and  they  executed  the  bond 
without  knowledge  of  his  Indebtedness  or  In- 
solvency. 

(August  1,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Benton  County 
in  favor  of  pUintiif  in  an  action  brought  to 
enforce  an  alleged  liability  on  an  executor's 
bond.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Weatherf  ord  ft  Wyatt,  for  ap- 
pellants : 

The  sureties  on  the  executor's  bond  are 
not  liable  for  the  personal  debt  of  the  execu- 
tor of  the  estate  where  it  appears  that  they 
had  no  personal  knowledge  of  its  existence 
at  the  time  of  signing  the  bond,  and  that 
the  executor,  during  the  entire  period  of  ad- 
ministration, was  insolvent,  and  the  debt 
remained  uncollected  without  his  fault  or 
that  of  his  sureties. 

Re  Hoioell  (Neb.)  61  L.  R.  A.  313,  92  N. 
W.  760;  Gondii  v.  Winslow,  106  Ind.  142,  5 
N.  E.  751;  Baucus  v.  Siover,  89  N.  Y.  1; 
Lyon  Y.  Osgood,  58  Vt.  707,  7  Atl.  5;  Mc- 
Carty  v.  Fraeer,  02  Mo.  263 ;  2  Sutherland, 
Damages,  §  405 ;  Garber  v.  Com.  7  Pa.  265 ; 
Re  Piper,  15  Pa,  633;  Harker  v.  Irick,  10 
N.  J.  Eq.  209;  OoUsberger  v.  Smith,  5 
Duer,  566;  State  ejp  rel.  McClamrock  v. 
(jregory,  119  Ind.  503,  2^2  N,  E.  1;  Re  WcUk- 
er.  125  Cal.  242,  73  Am.  St  Rep.  40,  57  Pac. 
991. 

The  sureties  upon  an  executor's  bond  are 
entitled  to  stand  upon  the  precise  terms  of 
their  contract,  and  in  the  present  case  the 
bond  is  limited  to  the  duties  cast  upon  the 
principal,  and  the  liability  of  the  sureties 
cannot  be  extended,  even  by  implication. 

7  Am,  &  Eng.  Enc.  Law,  2d  ed.  p.  217. 

It  would  be  a  fraud  upon  the  sureties  to 
exact  the  debt  of  the  defendant  Akin,  from- 
them,  and  it  makes  no  diffei*ence  whether 
the  executor  did  or  did  not,  by  his  mode  of 
accounting,  contemplate  a  fraud. 

Harker  V.  IHck,  10  N.  J.  Eq.  269. 

Mr.  E.  R.  Bryson,  for  respondent: 

A  decree  settling  the  final  account  of  an 
executor,  and  distributing  the  estate,  is  con- 
clusive on  the  sureties  in  suit  on  the  admin- 
istration bond  in  the  absence  of  fraud  or 
collusion.  In  such  suit  the  sureties  are  lia- 
ble for  whatever  is  properly  chargeable  to 
the  principal  in  the  oflicial  capacity  on  ac- 
count of  which  the  undertaking  was  given. 

Bellinger  v.  Thompson,  20  Or.  343,  37 
Pac.  714,  40  Pac.  229;  Thompson  v.  Dekum, 
32  Or.  516,  52  Pac.  517;  Stovall  v.  Banks, 
10  Wall.  583,  19  L.  ed.  1036;  Greer  v.  Mc- 
Neal,  11  Okla.  526,  69  Pac.  895;  Probate 
Judge  V.  SuUoicay,  68  N.  H.  511,  49  L.  R. 
A.  347,  73  Am.  St.  Rep.  619,  44  Atl.  720; 
Treweek  v.  Howard,  105  Cal.  434,  39  Pac. 
B6  L.  R.  A. 


23;  Re  Walker  (Cal.)  57  Pac,  993;  Bassett 
v.  Fidelity  d  D,  Co.  184  Mass.  210,  66  N.  E. 
206;  Garber  v.  Com.  7  Pa.  266;  1  Woemer,. 
Am.  Law  of  Administration,  ed.  1889,  §^ 
255;  Abbott,  Trial  Ev.  |  23;  11  Am.  A  Eng. 
Enc.  Law,  2d  ed.  p.  901. 

The  defendant  executor  was  properly^ 
chargeable  with  the  amount  of  his  debt  as- 
so  much  money  in  his  hands,  notwithstand- 
ing his  insolvency. 

Bellinger  &  Cotton's  Anno.  Codes  &  Stat- 
utes, §  1144;  Davisson  v.  Akin,  42  Or.  177,. 
95  Am.  St.  Rep.  734,  70  Pac.  507. 

Fraud,  to  constitute  a  defense  for  th& 
sureties,  must  be  the  fraud  of  tbe  party 
seeking  to  enforce  the  bond. 

1  Woemer,  Aid.  Law  of  Administration,. 
1889  ed.  §  255;  Treweek  v.  Howard,  105^ 
Cal.  434,  39  Pac.  23;  McGaughey  v.  Jacoby„ 
54  Ohio  St.  487,  44  N.  £.  233. 

Where  the  terms  of  a  statute  are  unam-^ 
biguous  the  courts  cannot  tamper  with  its 
clear  and  unequivocal  meaning  by  interpre- 
tation or  construction,  even  though  the  re- 
sult of  such  a  statute  is  mischievous  or  abe> 
surd. 

23  Am.  &  Eng.  Enc.  Law,  pp.  298,  358- 
364 ;  State  ea  rel.  Everding  v.  Simon,  20  Or» 
373,  26  Pac.  170. 

Nor  can  the  courts  insert  limitations  or 
except  special  cases  which  fall  within  th» 
scope  of  the  general  terms  of  a  statute,  nor 
add  provisions  not  foimd  in  it,  even  to  pre- 
vent an  apparent  injustice  or  hardship. 

23  Am.  &  Eng.  Enc.  Law,  pp.  303,  361,. 
362;  Jones  v.  Jones,  18  Me.  308,  36  Am.  Dec. 
725;  Tynan  v.  Walker,  35  Cal.  634,  95  Am. 
Dec  155;  Cheyenne  County  v.  Bent  County,, 
15  Colo.  320,  25  Pac.  510;  State  ex  rel. 
Everding  v.  Simon,  20  Or.  371,  26  Pac.  170; 
McGaughey  v.  Jacoby,  54  Ohio  St.  487,  44- 

Under  our  statute,  both  the  executor  and 
his  sureties  are  estopped  from  showing  that 
the  executor  did  not  have  the  amount  of  his 
debt  in  his  hands  in  his  official  capacity. 

Jjambrccht  v.  State,  67  Md.  240;  Probate 
Judge  V.  Sulloway,  68  N.  H.  511,  49  L.  R.  A. 
347,  73  Am,  St.  Rep.  619,  44  Atl.  720;  Traoy 
V.  Card,  2  Ohio  St.  449;  McGaughey  v.  Ja- 
coby, 54  Ohio  St.  487,  44  N.  E.  233 ;  James^ 
v.  West,  67  Ohio  St.  28,  65  N.  E.  156;  Tre- 
week v.  Howard,  105  Cal.  434,  39  Pac.  23. 

Independent  of  statute^  the  same  rule  pre- 
vails on  grounds  of  public  policy  and  jus- 
tice. 

Leland  v.  Felton,  1  Allen,  531 ;  Bassett  v. 
Fidelity  d  D.  Co.  184  Mass.  210,  68  N.  E. 
205;  Modairell  v.  Hudson,  57  Ala.  75; 
Wright  v.  Lang,  06  Ala.  389;  Bayly's  Suc- 
cession, 30  La.  Ann.  75;  Twitty  v.  Houser^ 
7  S.  C.  N.  S.  163;  Todd  v.  Davenport,  22  S.. 
C.  147. 
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OilEGON  Sri*BE3U:  COUBT. 


Aug., 


I,  J.,  delivered  the  opinion  of  the 
-court: 

This  is  an  action  by  a  creditor  of  the  es- 
tate of  Peter  W.  and  Hannah  R.  Mason^  de- 
ceased, against  J.  L.  Akin,  as  executor  of 
such  estate,  and  the  sureties  on  his  official 
bond,  to  recover  the  amount  due  plaintiff 
under  the  decree  of  final  settlement  and  dis- 
tribution. Akin  was  indebted  to  the  estate 
in  the  sum  of  $830  and  interest  on  a  prom- 
issory note  executed  and  delivered  by  him 
to  Peter  W.  Mason  in  his  lifetime.  At  the 
time  of  his  appointment  as  executor  he  was 
insolvent,  and  has  ever  since  so  continued, 
and  is- unable  to  pay  the  note.  He  was  nev- 
-ertheless  properly  charged,  under  §  1117, 
Hill's  Anno.  Laws  1802,  on  his  final  settle- 
ment, with  the  amount  of  such  note  and  in- 
terest, as  '*so  much  money  in  his  hands," 
and  the  amount  was  included  in  the  order  of 
distribution.  Maaon^s  Estate,  42  Or.  177, 
«6  Am.  St.  Rep.  734,  70  Pac.  607. 

The  single  question  on  this  appeal  is 
whether  the  sureties  on  his  official  bond, 
who  executed  the  same  without  knowledge 
of  his  indebtedness  or  his  insolvency,  are 
liable  under  the  decree  of  final  distribution 
for  tlie  amount  of  his  personal  debt  to  the 
estate.  In  our  opinion,  there  can  be  but 
one  answer  to  the  question.  It  is  common 
learning  that  the  liability  of  the  sureties  of 
an  executor  is  coextensive  with  that  of  the 
principal,  and  a  decree  of  the  county  or  pro- 
bate court  which  binds  the  principal  will, 
in  the  absence  of  fraud  or  collusion,  bind 
them.  Bellinger  v.  Thompst^i,  26  Or.  320, 
343,  37  Pac.  714,  40  Pac.  229;  Thompson  v. 
Dekum,  32  Or.  616,  62  Pac.  617,  766;  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  901;  Ab- 
bott, Trial  Ev.  2d  ed.  638;  Abbott,  Probate 
Iaw  a  Pr.  §  538;  Greer  v.  McNeal,  11  Okla. 
619,  09  Pac.  891 ;  Siovall  v.  Banks,  10  Wall. 
683,  19  L.  ed.  1036.  It  follows  that  when 
an  executor  has  been  charged  upon  the  set- 
tlement of  his  accounts  with  a  personal  debt 
which  he  owed  the  deceased,  whether  by  vir- 
tue of  a  statute^  as  in  this  state,  or  without 
a  statute,  as  in  other  jurisdictions,  the  sure- 
ties on  his  bond  are  bound  for  the  payment 
thereof,  and  the  executoT*s  insolvency  or  in- 
ability to  pay  is  no  defense;  and  so  are  the 
adjudged  cases.  Probate  Judge  v.  8ullo- 
tcay,  68  N.  H.  611,  49  L.  R.  A.  347,  73  Am. 
St.  Rep,  619,  44  Atl,  720,  was  an  action  on 
an  executor's  bond  to  recover  the  amount 
decreed  to  be  in  the  hands  of  the  executor 
upon  final  settlement,  which  account  includ- 
ed a  debt  due  from  him  to  the  estate.  The 
executor  was  insolvent  when  appointed,  and 
continued  so,  but  it  was  held,  nevertheless, 
that  the  amount  of  his  debt  was,  under  the 
statute  of  that  state,  properly  charged  to 
liim  as  '*so  much  casli  on  hand,"  and  that 
his  bondsmen  were  bound  by  the  decree;  the 
66  L.  R.  A. 


court  saying:  "The  liability  of  the  sureties 
is  coextensive  with  that  of  the  principal 
.  .  .  They  are  his  privies.  By  whatever 
decree  of  the  probate  court  their  principal 
is  bound,  they  are  bound.  .  .  .  This  is 
because  they  have,  in  legal  effect,  so  stipu- 
lated in  the  bond.  It  necessarily  follows 
that  they  are  bound  to  whatever,  in  law, 
their  principal,  the  executor,  is  bound.  That 
he  is  bound  to  account  for  his  indebtedness 
to  the  testator  is  not  questioned,  nor  is  it 
claimed  that  he  is  relieved  from  this  obliga- 
tion by  the  fact  that  he  is  insolvent  or  un- 
able to  pay."  In  Massachusetts,  an  execu- 
tor, though  insolvent,  is  chargeable  oa  final 
settlement  with  the  amount  of  a  debt  due 
from  him  to  the  deceased,  without  ia  statute, 
as  though  "he  had  actually  received  so  much 
money."  Stevens  v.  Qaylcrd,  II  Mass.  266. 
In  Bassett  v.  Fidelity  d  D.  Co.  184  Mass. 
210,  66  N.  E.  206,  the  court  was  asked  to 
hold  that,  although  an  executor  was  so 
chargeable,  the  sureties  on  his  official  bond 
were  not  liable;  but  it  said:  "That  is  out 
of  the  question.  That  contention  flies  di- 
rectly in  the  face  of  the  elementary  princi- 
ples governing  the  effect  of  a  decree  allow- 
ing a  probate  account,  and  the  elementary 
principles  as  to  the  obligation  of  a  surety  on 
a  probate  bond.  In  the  first  place,  a  decree  of 
a  probate  court  allowing  an  account  of  an 
executor  or  other  official  is  binding  on  all 
interested  in  the  estate,  including  sureties 
on  the  bond  of  the  accountant.  ...  In 
the  second  place,  the  obligation  of  a  surety 
on  a  probate  bond  is  the  obligation  of  the 
principal.  The  bond  is  a  joint  bond,  and 
the  judgment  necessarily  must  be  the  same 
against  both.  This  is  more  tk&c  %  technical 
rule  of  law;  it  is  an  instance  where  the  true 
character  of  a  sui*ety's  liability  comes  to  the 
surface.  The  ground  on  which  it  was  held 
that  a  surety  has  a  right  of  appeal  in  such 
a  case  was  that  the  decree  settling  the  ac- 
count of  the  principal,  'if  once  properly  es- 
tablished, fixes  the  amount  of  liability  of 
the  sureties  on  their  bond.'  .  .  .  And 
Endicott,  J.,  in  Tarhell  v.  Jetoett,  129  Mass. 
467,  468,  speaking  of  Leland  ▼.  Felton,  I  Al- 
len, 631,  said  that  it  was  held  that  the  ex- 
ecutor would  be  charged  for  his  own  notes 
and  for  the  notes  of  his  firm  held  by  the  tes- 
tator, although  both  he  and  the  firm  were 
insolvent,  'which,  of  course,  rendered  his 
sureties  liable.'"  California  has  a  statute 
in  reference  to  the  liability  of  executors  sim- 
ilar to  ours,  Treweek  v.  Howard,  106  Cal, 
434,  39  Pac.  20,  was  an  action  on  an  execu- 
tor's bond  based  on  a  decree  of  final  settle- 
ment, in  which  the  executor  had  been 
charged  with  a  large  amount  of  money 
which  he  had  embezzled  during  the  lifetime 
of  the  deceased.  It  was  held  that  the  sure- 
ties were  liable,  and  that  "the  decree  of  dia- 
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tribution  entered  in  the  superior  court,  and 
^he  order  of  such  court  in  passing  upon  and 
approving  the  account  of  the  executor,  were, 
in  the  absence  of  fraud,  binding  upon  the 
executor  and  his  sureties,  although  the  lat- 
ter were  not  parties  to  the  proceeding.'" 
These  cases  are  but  the  necessary  applica- 
tion of  the  general  doctrine  that  the  sure- 
ties of  an  executor  or  administrator  are 
bound  by  the  decree  against  their  principal. 
To  the  same  effect  are  Wright  v.  Lang,  66 
Ala.  389;  Lambrecht  v.  State,  57  Md.  240; 
and  McOaughey  ▼.  Jaoohy,  54  Ohio  St.  487, 
44  N.  £.  231.  Bauous  v.  Barr,  45  Hun,  582, 
Affirmed  on  appeal,  without  an  opinion,  in 
107  N.  Y.  624,  13  N.  E.  939,  is  the  only  de- 
cision to  which  our  attention  has  been 
•<»illed,  or  which  we  have  been  able  to  find, 
holding  a  contrary  doctrine.  It  stands 
alone,  and  not  only  disregards  or  overlooks 
the  rule  recognized  and  enforced  in  that 
state  that  a  decree  against  an  executor,  in 
the  absence  of  fraud  or  collusion,  is  binding 
^n  the  sureties  {Gerould  v.  WiU<m,  81  N. 
Y.  573;  Harriwn  v.  Clark,  87  N.  Y.  672), 
but  it  is  also  against  the  great  weight  of 
authority  as  to  the  liability  oi  the  sureties 
of  an  executor  for  a  personal  debt  of  their 
principal,  under  a  statute  like  ours  (see 
cases  cited  in  Ma9on*9  Estate,  42  Or.  177,  95 
Am.  St.  Rep.  734,  70  Pac.  507 ) .  Re  Walk- 
^,  125  Gal.  242,  73  Am.  St.  Rep.  40,  57  Pac. 
991,  was  an  appeal  from  a  decree  of  final 
settlement  of  an  administrator,  and  is  not 


in  point.  We  are  therefore  of  the  opinion 
that  under  the  statute  of  this  state,  and  by 
the  great  weight  of  authority,  the  sureties 
on  the  official  bond  ofTi^in  as  executor  of 
the  Mason  estate  are  liaible  for  the  amount 
of  his  personal  debt  to  the  estate,  notwith- 
standing his  insolvency.  The  fact  that  they 
executed  the  bond  in  ignorance  of  the  in- 
debtedness or  of  his  insolvency  is  no  defense 
for  them,  or  ground  for  relief,  legal  or  equi- 
table. The  sureties  on  an  executor's  bond 
will  not  be  discharged  from  liability,  even 
by  the  fraud  of  the  executor  in  procuring 
their  execution  of  the  bond,  when  the  benefi- 
ciaries of  the  estate  in  whose  interest  the 
liability  is  sought  to  be  enforced  are  them- 
selves innocent  of  the  fraud.  Treweek  ▼. 
Howard,  105  Cal.  434,  39  Pac.  20;  Mo- 
Gaughey  v.  Jacoby,  54  Ohio  St.  487,  44  N. 
£.  231. 

The  conclusion  reached  may  in  some  re- 
spects be  a  harsh  one,  and  impose  on  the 
sureties  a  liability  which  they  did  not  sup- 
pose themselves  assuming.  The  statute  fix- 
ing the  liability  of  their  principal  was,  how- 
ever, a  part  of  the  law  of  the  state  at  the 
time  the  bond  was  executed,  and  they  must 
be  presumed  to  have  executed  it  with  refer- 
ence thereto,  and,  as  said  in  Tretceek  v. 
Howard,  105  Cal.  434,  30  Pac.  20,  "are  as 
liable  as  they  would  have  been,  had  §  1447 
been  incorporated  in  the  bond." 

The  judgment  is  therefore  affirmed* 


WEST  VIRGINIA  SUPREME  COURT  OF    APPEAIA 


William  F.  TYREE 

17. 

VIRGINIA  FIRE  &  MARINE  INSURANCE 
COMPANY,  Plff.  in  Err. 


( 


W.  Va ) 


-^1.    A  kusband  liTlnar  witb  bis  wife  In  a 

taoase  which  Is  on  her  separate  estate  has 
no  insurable  interest  therein. 
':S.    A   false  attttemeBt   by   an   applicant 

*Headnote8  by  Bbanmon,  J. 

NOTS. — Insurable  interest  of  htuband  in  u}ife*» 
property,  or  that  in  wMoh  ehe  haa  an  inter- 
est.   . 


for  iasaraace  to  the  agent  that  such  ap- 
plicant Is  sole  and  absolute  owner  of  the 
house,  the  agent  not  knowing  to  the  contrary, 
avoids  the  policy. 
3.  An  Insurance  poller  pro-vldea  tbat» 
'Mf  the  title  or  interest  of  assured  is  less 
than  the  entire,  absolute,  unconditional,  un- 
encumbered,  fee-simple  ownership,'*  the  insur- 
ance company  shall  not  be  liable  under  the 
policy.  Such  provision  is  reasonable,  and, 
if  the  insured  has  not  such  title  or  interest, 
no  recovery  can  be  had  on  the  policy. 

(February  16,  1904.) 


I.  Bueband  toithout  insurable  interest  unless 
he  has  benefloidl  interest,  6^7. 
:II.  Insurable  interest  of  husband. 

a.  In  general,  ^S, 

b.  As  agent,  1i59. 

c.  As  guardian,  ^9. 
6.  As  trustee,  659. 

e.  As  tenant  by  the  curtesy,  660. 

f.  As  tenant  by  the  entirety,  660. 

g.  In  wife's  personalty,  660. 
h.  In  homestead,  660, 

46  L.  R.  A.  42 


II. — Continued. 

i.  In  community  property,  MX, 
J.  Arising  from  right  to  use  and  profits, 
661. 
k.  Arising  from  equitable  interest,  661. 
1.  Mutual  insurance  company,  662. 

I.  Husband   without  insurable  interest   unless 
he  has  beneficial  interest. 

A  husband  Is  without  insurable  interest  in 
his  wife's  property  unless  he  has  some  pecun- 
iary or  beneficial  interest  therein,  or  would  8of« 
fer  some  disadvantage  from  its  loss. 

In  Clark  v.  Dwelling- House  Ins.  CO.  81  Ma. 
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ERROR  to  the  Circuit  Court  for  Greenbrier 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire-insurance 
policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  'Willlama  A  Diee,  for  plaintiff 
in  error: 

Before  a  person  can  recover  on  a  contract 
of  assurance  for  the  loss  of  property  thereby 
insured  he  must  have  an  insurable  interest 
in  the  thing  insured.  A  person  having  no 
present  interest,  but  only  a  prospective  one, 
or  a  mere  inchoate  right  in  property,  cannot 
have  it  insured  for  his  benefit. 

By  our  statute  creating  separate  estates  in 
married  women,  and  providing  that  they 
shall  not  be  subject  to  the  husband's  control. 


nor  liable  for  his  debts,  all  present  interest 
in  and  right  to  the  enjoyment  of  the  wife's 
property  is  taken  from  the  husband.  There- 
fore he  cannot  have  an  insurable  interest: 
therein. 

Mc^eeley  v.  Bouth  Penn  (HI  Co.  52  W.  Va^ 
616,  62  L.  R.  A.  562,  44  S.  £.  508 ;  ihiemsey 
v.  Lazear,  51  W.Va.  328,  41  S.  E.  405;  Olaze^ 
V.  Three  Rivers  Farmert^  Mut,  F.  Ins.  Co.  87 
Mich.  349,  49  N.  W.  310;  Traders'  Ins.  Co.  v. 
Nexv^nan,  120  Ind.  654,  22  N.  E.  428;  Emi- 
nence Mut.  Ins.  Co.  V.  Jesse,  1  Met.  (Ky.) 
523;  1  J\Lay,  Ins.  §  81. 

When  courts  have  held  that  the  husband 
has  an  insurable  interest  in  his  wife's  prop- 
erty they  have  done  so  on  the  ground  that  he 
has  a  vested  curtesy  or  a  right  to  the  use  of 
the  property. 


a73,  17  Atl.  303.  the  court  said :  We  think  it 
will  be  found  in  all  the  decisions  holding  that 
a  husband  has  an  insurable  interest  in  his  wlfe*s 
property,  that  the  husband  had  by  law  some 
fixed,  cognizable  estate  or  interest  in  his  wife's 
property,  which  the  wife  could  not  devest.  A 
loss  of  the  property  by  fire  was,  in  such  case, 
a  direct  pecuniary  loas  to  the  husband. 

In  Planters*  Mut  Ins.  Co.  v.  Loyd,  67  Ark. 
684,  66  S.  W.  44,  holding  an  insurance  policy 
void,  where  the  husband  stated  in  his  applica- 
tion therefor  that  he  was  the  sole  owner  of  the 
property  insured,  when  in  fact  it  had  1)een  sold 
under  a  decree  against  him  foreclosing  a  mort- 
gage on  the  property,  and  purchased  by  his 
wife,  the  court  said :  There  are  cases  which 
hold  that  under  statutes  depriving  the  husband 
of  the  control  of  the  wife's  property  he  has  no 
Insurable  interest  therein.  But  we  need  not 
discuss  that  question. 

But  on  the  second  appeal  taken  in  that  case, 
71  Ark.  292,  75  S.  W.  725.  it  was  held  that  a 
husband  has  no  insurable  interest  in  the  prop- 
erty of  his  wife  where,  by  law,  she  is  entitled  to 
hold  and  dispoBe  of  her  separate  property,  as  if 
she  were  unmarried ;  and  he  doen  not  appear  to 
have  an  interest  in  the  property  as  tenant  by 
the  curtesy  or  otherwise. 

So,  a  husband  has  no  Insurable  interest  in 
the  wife's  separate  real  estate,  where,  by  stat- 
ute, he  is  deprived  of  all  right  to  its  possession 
or  control,  has  no  present  right  of  enjoyment 
therein,  and  no  intiereet  In  the  rents  and  profits 
arising  from  it.  Traders*  Ins.  Co.  v.  Newman, 
120  Ind.   554,  22  N.   K.  428. 

Where,  by  statute,  the  husband  has  no  control 
whatever  over  his  wife's  property,  he  cannot 
recover  under  a  policy  issued  to  him  and  cov- 
ering silverwai'e  owned  by  her,  although  the 
company  had  full  knowledge  of  her  ownership. 
Agricultural  Ins.  Co.  v.  Montague,  .38  Mich.  548, 
31   Am.   Rep.   326. 

The  husband  has  no  insurable  interest  In  the 
wife's  separate  property,  where,  by  statute,  the 
wife's  property  is  her  own  absolutely  to  do 
with  as  she  pleases,  and  the  husband  has  no  con- 
trol over  it.  German  American  Ins.  Co.  v.  Paul, 
2  Ind.  Terr.  025,  53  S.  W.  442. 

H.  Insurable  interest  of  husband. 

a.  In  general. 

There  can  be  no  doubt  In  Canaoa  mat  a  hus- 
band has  an  insurable  Interest  In  his  wife's 
<J«  L.  R.  A. 


property.  The  husband  has  a  freehold  estate- 
In  the  land  and  the  exclusive  right  of  occupa- 
tion, an  Indefeasible  title  to  the  land,  which  no 
one  can  defeat  or  disturb,  which  gives  him  a  full 
and  perfect  title  to  the  rents  and  profits  of  hia 
wife's  real  estate  during  the  coverture  and  In 
the  event  of  the  birth  of  a  child,  after  the  death 
of  his  wife,  during  his  life,  and  he  Is  the  proper 
paiiiy  to  Insure  the  property  for  the  wife  can 
make  no  contract  In  her  own  name  to  her  own 
use,  and,  if  she  could  Insure  the  property,  in 
case  of  loss  the  insurance  money,  as  soon  a» 
paid,  would  belong  to  the  husband.  Inasmuch, 
as  the  wife  can  acquire  no  personal  property 
In  her  own  right,  as  any  she  may  obtain  be- 
comes immediately  the  property  of  the  husband, 
Caldwell  v.  Stadacona  Fire  &  L.  Ins.  Co.  11 
Can.  S.  C.  212. 

A  husband  has  no  Insurable  Interest  In  prop- 
erty which  he  has  conveyed  in  fee  simple  to> 
his  wife,  where  by  statute  his  only  rights  In 
reference  to  such  property  are  a  naked  veto  of 
a  conveyance  by  her  In  fee  and  a  possibility  or 
taking  by  descent  from  her,  at  her  decease,  de- 
pending ou  his  survivorship  and  her  solvency. 
Clark  V.  Dwell ing-House  Ins.  Co.  81  Me.  373,. 
17  Atl.  303. 

b.  As  agent. 

It  seems  that  a  husband  may,  as  agent  for  the- 
wife,  effect  Insurance  on  her  real  property  In 
his  own  name,  and  that  he  is  entitled  to  recover 
on  the  policy  after  loss.  Harris  v.  York  Mut> 
Ins.  Co.  50  Pa.  341. 

So,  a  husband  may  maintain  an  action  in  hta 
own  name  for  the  benefit  of  his  wife  upon  a 
policy  of  Insurance  taken  out  by  him  in  his  own 
name,  but  as  her  agent,  upon  her  sole. and  sep- 
arate property.  Hunt  v.  Mercantile  Ins.  Co. 
22  Fed.  503. 

A  recovery  may  be  had,  in  case  of  loss,  upon 
a  policy  Issued  in  the  husband's  name  cover- 
ing premises  occupied  by  himself  and  wife  as 
a  mutual  homestead,  where  he  effected  the  In- 
surance as  her  agent,  for  their  mutual  benefit, 
and  the  insurer  Issued  the  policy  with  knowledge- 
of  such  fact.  American  Cent.  Ins.  Co.  v.  Mc- 
Lanathan,   11   Kan.  533. 

Hut  a  representation  by  a  husband.  In  an  ap- 
plication for  insurance,  that  he  is  the  owner  in 
fee  of  the  premises  insured,  whereas  be  had* 
theretofore  conveyed  them  to  his  wife,  precludea 
a  recovery  on  the  policy,  which  required  a  full 
and  truthful  statement  of  ownership,  where  it: 
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Mutual  F.  Ins,  Co,  v.  DeaU,  18  Md.  26,  79 
Am.  Dec.  673 ;  Franklin  Marine  d  F,  Ins.  Co. 
V.  Drake,  2  B.  Mon.  50;  Merrett  v.  Farmers* 
Ins.  Co,  42  Iowa«  11. 

The  doctrine  of  waiver  cannot  apply  to  de- 
feat the  well-established  principle  requiring 
the  assured  to  have  an  insurable  interest. 

Affricuitural  •  Ins.  Co.  v.  Montague,  38 
Mich.  548,  13  Am.  Rep.  326;  Wolpert  v. 
Northern  Assur.  Co.  44  W.  Va.  734,  29  S.  E. 
1024. 

The  rules  governing  contracts  of  fire  in- 
surance are  not  different  from  those  govern- 
ing the  construction  of  other  contracts. 

Dumas  v.  Northwestern  Nat.  Ins.  Co.  12 
App.  D.  C.  245,  40  L.  R.  A.  358. 

The  insurance  company  is  not  chargeable 
with  notice  of  the  state  of  Tyree's  title  at 


the  time  the  policy  was  issued,  as  disclosed 
by  the  records. 

Mutual  F.  Ins,  Co.  v.  Deale,  18  Md.  26,  79 
Am.  Dec  673. 

Messrs,  (Hlmer  ft  Gilmer  and  Preston 
ft  Wallaee  for  defendant  in  error. 

Branaoa,  J.,  delivered  the  opinion  of  the 
court: 

The  Virginia  Fire  Insurance  Company  is- 
sued a  policy  to  W.  F.  Tyree  insuring  a 
house  and  some  furniture.  The  policy  is  in 
Tyree's  name.  The  policy  contains  a  clause 
that  the  company  should  not  be  liable  under 
it  "if  the  title  or  interest  of  assured  is  less 
than  the  entire,  absolute,  unc(mditional,  enen- 
cumbered,  free-simple  ownership"  in  Tyree, 
The  land  was  the  separate  estate  of  his  wife. 


does  not  appear  that  the  husband  was  acting 
as  agent  of  the  wife.  Pelican  Ins.  Co.  v.  Smith, 
»2  Ala.  428»  9  So.  327,  Followed  In  107  Ala. 
313,  18  So.  105. 

In  an  action  on  a  policy  of  fire  insarance  tak- 
en by  the  husband  on  the  real  and  personal 
property  of  his  wife,  with  her  authority,  the 
amount  of  recovery  will  depend,  not  on  the  loss 
happening  to  the  individual  interest  of  the  as- 
sured, but  on  the  damage  accruing  to  whatever 
interests  are  covered  by  the  policy,  so  far  as 
the  assured  represents  those  Interests,  whether 
as  his  own  or  by  the  precedent  authority  or 
subsequent  ratification  of  others.  Trade  Ins.  Co. 
V.  Barracliil,  45  N.  J.  L.  543,  46  Am,.  Rep.  702, 
Followed  in  Mlotke  v.  Milwaukee  Mechanics' 
Ins.  Co.  113  Mich.  166,  71  N.  W.  463,  where  a 
husband  brought  suit  on  a  policy  of  Insurance 
issued  to  him  on  premises  occupied  by  him  un- 
der a  contract  running  to  him  and  his  wife 
Jointly. 

That  the  husband  is,  in  Canada,  the  proper 
party  to  insure  his  wife's  property,  see  Cald- 
well V.  Stadacona  Fire  &  L.  Ins.  Co.  11  Can. 
8.  C.  212,  supra,  II.  a. 

e.  As  guardian. 

A  husband  has  an  insurable  Interest  In  his 
wife's  real  estate  as  legal  guardian  of  her 
rights.  Chler  v.  Farmers'  American  F.  Ins. 
Co.  4  Legal  Gaz.  354,  Cited  in  9  Pepper  &  L. 
Digest,   Col.   14,740. 

• 

d.  As  iruHee. 

If  a  verbal  gift  of  personalty  by  a  wife  to 
her  husband  is  invalid  he  holds  the  property 
as  trustee  for  her,  and  may  procure  Insurance 
on  it  !n  his  own  name,  although  he  has  no  per- 
sonal interest  in  the  property.  Travis  v.  Conti- 
nental Ins.  Co.  32  Mo.  App.  198. 

A  husband  to  whom  a  fire-insurance  policy 
has  been  issued  as  trustee  for  his  wife  may,  aft- 
er loss,  maintain  an  action  on  the  policy  un- 
der 6a.  Civ.  Code,  |  2090,  providing  that  a  hus- 
band may  Insure  the  separate  property  of  his 
wife,  the  recovery  being  held  by  him  in  trust 
for  her.  Southern  Mut.  Ins.  Co.  v.  Turnley, 
100  Ga.  296,  27  S.  E.  975. 

No  recovery  can  be  had  on  an  Insurance  policy 
requiring  from  the  applicant  a  full  and  truthful 
statement  of  the  ownership  of  the  property  In- 
sured, when  the  husband  represented  himself 
as  owner  of  the  fee,  whereas  he  bad  theretofore 
66  L.  R.  A. 


transferred  the  property  to  his  wife,  and  It  does 
not  appear  that  he  was  acting  as  her  trustee. 
Pelican  Ins.  Co.  v.  Smith,  92  Ala,  428,  9  So. 
327,  Followed  in  107  Ala.  313,  18  So.  105. 

e.  As  tenant  by  tJie  ourtesp. 

A  tenant  by  the  curtesy  has  an  insurable  in- 
terest in  his  wife's  real  estate.  Harris  v.  York 
Mut  Ins.  Co.  50  Pa.  341 ;  Uhler  v.  Farmers' 
American  F.  Ins.  Oo.  4  Legal  Oaz.  354.  See 
also  Planters*  Mut.  Ins.  Co.  v.  Loyd,  71  Ark. 
292 ;  75  S.  W.  725.  under  supra,  I. ;  Caldwell  v. 
Stadacona  Fire  ft  L.  Ins.  Co.  11  Can.  S.  C.  212, 
under  supi'a,  II.  a. 

And  a  tenant  by  the  curtesy  initiate  has  an 
insurable  interest  in  ordinary  buildings  on  his 
wife's  land.  Doyle  v.  American  F.  Ins.  Co.  181 
Mass.  139,  63  N.  B.  394. 

An  Insurable  interest  exists  in  favor  of  the 
husband,  in  the  wife's  realty,  which  he. occu- 
pies with  her,  and  In  which  he  has  an  inchoate 
right  of  curtesy.  Trade  Ins.  Co.  v.  Barracllff, 
45  N.  J.  L.  543,  46  Am.  Rep.  792. 

A  husband  has  an  Insurable  interest  In  real 
property  of  which  his  wife  is  vested  with  the 
estate  in  fee,  where  he  has  a  contingent  curtesy 
right  therein,  in  the  event  of  his  surviving  her. 
Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  26,  79  Am; 
Dec.  673. 

The  husband  may,  as  tenant  by  the  curtesy, 
insure  in  his  own  name  premises  purchased  by 
the  wife  and  occupied  by  them,  although  she 
has  not  yet  received  her  deed.  Uhler  v.  Farm- 
era*  American  F.  Ins.  Co.  4  Legal  Gaz.  354. 

An  Insurable  Interest  exists  in  favor  of  the 
husband  in  real  property  held  by  the  wife  as 
Joint  tenant  with  others,  and  of  which,  by  stat- 
ute, he  will  be  a  tenant  by  the  curtesy  after  the 
death  of  the  wife.  Franklin  Marine  &  F.  Ins. 
Co.   V.   Drake,   2  B.   Mon.   50. 

While  a  husband  who  Is  tenant  by  the  cur- 
tesy has  an  Insurable  interest  in  the  property, 
yet  he  cannot  recover  where  he  applied  for  In- 
surance as  owner  and  the  act  of  incorporation 
of  the  company  provides  that,  if  the  assured 
have  a  less  estate  in  the  premises  Insured  than 
a  fee  simple,  the  policy  may  be  void  unless  the 
true  title  of  the  assured  be  expressed  therein, 
licathers  v.  Farmers'  Mut  F.  Ins.  Co.  24  N.  11. 
250. 

In  Kyte  v.  Commercial  Union  Assur.  Co.  144 
Mass.  43,  10  N.  B.  518,  holding  that  a  transfer 
of  a  tax-title  interest  by  a  wife  through  a  third 
person  to  her  husband,  for  the  purpose  of  pasjj- 
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He  built  the  house  upon  it  at  his  own  ex- 
pense, and  lived  in  iz  with  his  wife.  When 
Tyree  applied  to  the  agent  for  insurance, 
Tyree  says  he  said  to  the  agent,  "I  want  my 
house  insured,"  but  the  agent  did  not  inter- 
rogate him  as  to  his  title.  There  is  contro- 
versy only  as  to  the  loss  from  destruction  of 
the  dwelling  house.  The  company  tendered 
return  of  the  premium.  Tyree  brought  suit 
on  the  policy,  recovered  verdict  and  judg- 
ment for  $1,875  of  the  $2,000  insurance  on 
the  house,  and  the  company  brought  the  case 
to  this  court. 

A  vital  question  is.  Had  Tyree  an  insura- 
ble interest  in  the  dwelling  house,  it  being 
his  wife's  separate  estate?  I  am  perplexed 
upon  the  question.  'It  has  become  a  fixed 
rule  of  insurance  law  that  the  assured  must 


have  an  interest  of  some  kind  in  the  subject- 
matter  of  the  insurance,  whether  property 
or  life.  Two  reasons  may  be  assigned  for 
this  rule.  In  the  first  place,  it  is  inexpedi- 
ent that  a  contract  so  necessary  for  the  pro- 
tection of  legitimate  business  should  be  pros- 
tituted to  illegal  uses. as  a  mode  of  specula- 
tion; and,  in  the  second  pla<!e,  it  is  opposed 
to  public  policy,  because  demoralizing  to  the 
insured,  that  he  should  be  permitted  to  en- 
ter into  any  contract  under  which  he  would 
have  an  interest  in  the  destruction  of  the 
subject-matter,  rather  than  in  its  preserva- 
tion." 16  Am.  &  £ng.  Enc.  Law,  2d  ed.  p. 
846.  "W^hen  there  is  no  interest  at  all  to  be 
protected,  a  policy  will  be  invalid,  as  coun- 
ter to  the  spirit  and  purpose  of  the  contract, 
as  well  as  against  public  policy."    '*When 


ing  the  full  title  to  him,  is  not  a  sale  of  the 
property  avoiding  the  policy  theretofore  Issned 
to  the  husband,  the  court  said :  Whatever  may 
have  been  the  effect  oi  the  sale  of  the  husband's 
lands  for  taxes,  he  was  certainly  tenant  by 
the  curtesy,  and  this  was  sufflcient  to  giv«  him 
an  Insurable  interest. 

But  a  conveyance  of  the  Insured  premises  by 
the  husband,  by  warranty  deed  to  a  third  per- 
son, who  at  the  same  time  and  as  a  part  of  the 
same  transaction  conveyed  the  property  to  his 
grantor's  wife,  is  a  sale  or  conveyance  of  the 
premises  avoiding  the  policy,  notwithstanding 
the  fact  that  the  husband  retained  an  Insurable 
interest  in  the  premises  as  tenant  by  the  cur- 
tesy. Oakeft  V.  Manufflftturers*  F.  &  M.  Ins. 
Co.  131  Mass.  164. 

f.  As  tenant  fty  the  entirety. 

A  husband  who  is  a  tenant  by  the  entirety 
has  an  insurable  interest  in  the  whole  premises. 
Clawson  v.  Cltisens'  Mut.  F.  Ins.  Co.  121  Mich. 
591,  80  Am.  St  Hep.  588,  80  N.  W.  578. 

g.  In  wife's  personalty. 

A  husband  in  the  aetnal  possession  and  en- 
joyment of  his  wife's  personalty  as  an  inci- 
dent of  his  marital  relations  with  her,  has  an 
insurable  interest  therein.  Trade  Ins.  Co.  v. 
Barracllff,  46  N.  J.  L.  643.  46  Am.  Rep.  792. 

An  insurable  interest  exists  in  favor  of  the 
husband  in  personalty  owned  by  the  wife  be- 
fore marriage,  and  of  which  be  thereafter  had 
actual  possession,  and  which  he  used  and  en- 
joyed in  common  with  his  own  property.  Geor- 
gia Home  Ina  Co.  v.  Brady  (Tex.  Civ.  App.)  41 
8.  W.  518. 

A  husband  has  an  insurable  interest  in  house- 
hold goods,  settled  to  his  wife's  separate  use, 
where  they  share  the  use  of  the  articles  in  com- 
mon. Goulstone  v.  Royal  Ins.  Co.  1  Fost.  & 
F.    276. 

But  an  insurance  policy  issued  to  a  husband 
as  owner,  upon  a  dwelling  bouse  and  Its  con- 
tents, does  not  cover  personal  property  of  the 
wife,  which  has  been  mingled  with  that  of  the 
husband  and  used  by  bojth  of  them  without  any 
Intention  of  keeping  it  separate  and  distinct. 
The  decision  is  based  upon  the  ground  that,  in- 
asmuch as  he  insured  the  property  as  owner,  he 
is  entitled  to  recover  only  for  injuries  to  liis  own 
property.  Kelly  v.  Agricultural  Ins.  Co.  20  N. 
Y.  Week.  Dig.  120 
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While  the  husband's  right  to  use  the  wife's 
separate  personal  property  is  an  insurable  in< 
terest,  yet  he  cannot  recover  under  a  policy  on 
his  wife's  personal  property,  issued  to  him  as 
owner,  where  he  falls  to  set  out  in  the  dec- 
laration his  specific  interest,  or  to  demand  his 
loss  arising  from  his  right  to  use  the  property. 
Cohn  V.  Virginia  F.  &  M.  Ins.  Cow  3  Hughes. 
22,  Fed.  Cas.  No.  2,970. 

Where  a  husband  is  entitled  to  manage  the 
estate  of  his  wife,  and  to  act  in  his  own  individ- 
ual name  with  regard  thereto,  he  has  such  an 
interest  and  right  in  her  personalty  as  necessa- 
rily authorizes  him  to  insure,  even  in  his  own 
name,  without  it  being  necessary  for  him  to  de- 
clare the  nature  and  extent  of  his  interest. 
Clarke  v.  Firemen's  Ins.  Co.  18  La.  431. 

But  a  husband  is  without  insurable  interest 
in  his  wife's  three-fourths'  interest  in  a  ves- 
sel, of  which  he  acts  as  master,  so  as  to  ena/tm 
a  lien  upon  the'  vessel  for  the  premium ;  nor 
can  he  recover  upon  a  policy  issued  in  his  own 
name.  Mercantile  Ins.  Co.  v.  The  Orphan  Boy* 
3  Ohio  L.  J.  693. 

A  husband  In  possession  of  personal  property, 
claiming  it  in  good  faith  as  his  own,  by  virtue 
of  a  verbal  gift  from  his  wife,  has  an  insurable 
interest  therein,  although  the  gift  was  invalid. 
Travis  v.  Continental  Ins.  Co.  47  Mo.  App. 
482. 

h.  In  homestead. 

A  husband,  as  bead  of  a  family,  has  an  in- 
surable interest  in  the  property  set  apart  as  a 
homestead.  German-American  Ins.  Co.  r.  Da- 
vidson, 67  Ga.  11. 

An  Insurable  interest  exists  in  favor  of  the 
husband  in  premises  occupied  by  himself  and 
family  as  a  dwelling  place,  although  the  title  to 
the  property  is  vested  in  his  wife.  His  right  to 
occupy  the  premises  as  a  homestead  and  dwell- 
ing place  for  himself  and  family  is  of  pecuniary 
value,  and  confers  on  him  an  insurable  inter- 
est. Reynolds  v.  Iowa  ft  N.  Ins.  Co.  80  Iowa, 
563,  46  N.  W.  669. 

So,  a  husband  has  an  insurable  interest  In  a 
dwelling  house  occupied  by  himself  and  wife 
as  a  homestead,  and  built  by  the  wife  upon  land 
in  which  slie  had  a  life  estate.  .The  coort.  ob- 
served :  The  husband  held  a  homestead  interest 
in  the  property,  and  was  entitled  to  occupy  it 
independent  of  tlie  will  of  his  wife.  The  right 
could  only  be  terminated  by  her  death.  What- 
ever benefits  flowed  from  such  occupation,  he 
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the  insured  haa  nothing  to  lose,  but  every- 
thing to  gain,  by  the  happening  of  the  event 
insured  against,  it  would  be  dangerous  and 
demoralizing  to  subject  the  insured  to  so 
great  a  temptation  to  destroy  the  property 
or  the  life  upon  which  the  insurance  is  ef- 
fected." 1  May,  Ins.  §§  74,  76.  "The  ques- 
tion whether  the  husband  haa  an  insurable 
interest  in  the  wife's  property  must  depend 
'a  a  great  meaaure  upon  the  statutes  of  the 
several  states  by  which  the  marital  rights 
of  a  husband  in  the  wife's  property  are  gov- 
erned. If  the  loss  of  the  property  will  de- 
prive him  of  its  possession,  enjoyment,  or 
profits,  or  of  any  certain  benefits  growing 
out  of  it,  or  of  a  security  or  lien  therein,  it 
would  seem  that  he  has  an  insurable  inter- 
est in  sudi  property.    But,  on  the  other  side. 


if  the  wife's  management  of  her  property  is 
not  limited;  if  she  may  control  absolutely 
its  income;  if  she  may  lease  it  without  his 
consent,  and  her  lessee  may  expel  him  from 
the  possession ;  if  during  her  lifetime  he  has 
no  interest,  no  inchoate  rights  therein,  nor 
even  the  right  of  occupancy,  and  after  her 
decease  his  only  rights  would  be  acquired  by 
descent,  and  not  inchoate  rights  which  would 
be  perfected  thereby, — ^he  would,  on  general 
principles,  seem  to  have  no  such  pecuniary 
interest  in  the  preservation  of  her  property 
as  would  constitute  an  insurable  interest." 
2  Joyce,  Ins.  §  1049.  Under  this  statement, 
it  is  hard  to  say  that  he  haa  an  insurable 
interest  in  this  state.  The  wife  haa  by  stat- 
ute power  to  lease,  take  all  rents  and  profits 
to  her  sole  use,  and  the  husband  haa  no  eon- 


enjoyed  on  account  of  his  interest  in  the  prop- 
erty, and  he  could  not  be  deprived  of  them  ex- 
cept by  his  own  act.  The  destmdion  of  the 
bouse  deprived  him  of  these  benefits.  His  in- 
terest, then,  is  clearly  insurable.  Merrett  v. 
Farmers'  lus.  Co.  42  Iowa,  11. 

The  interest  of  the  husband  in  the  dwelling 
bouse  of  his  wife,  need  as  a  homestead  by  the 
family,  is  sufflcient  to  support  a  recovery  by  the 
two  Jointly  on  a  p(^icy  of  fire  insurance  issued 
to  both.  Webster  v.  Dwelling  House  Ins.  Co. 
68  Ohio  8t  668,  80  L.  B.  ▲.  719,  68  Am.  8t 
Rep.  65i»  42  N.  B.  646. 

Where  a  husband  erects  a  dwelling  on  his 
wife's  lots,  and  with  her  occupies  it  as  a  mutual 
homestead,  and  as  her  agent  effects  an  insurance 
for  their  mutual  benefit,  though  in  his  own 
name,  and  the  insurer,  aware  of  these  facts, 
lesues  the  policy  and  receives  the  premium,  he 
may  recover  on  the  policy  in  case  of  a  loss. 
American  Cent.  Ins.  Ce.  v.  McLanathan,  11  Kan. 
688. 

An  insurable  interest  exists  in  favor  of  the 
husband  in  a  homestead  which  is  the  property 
of  his  wife  and  her  minor  children  by  a  former 
marriage,  where  he  is  enjoying  the  actual  use 
and  possession  of  the  property.  Continental 
Fire  Asso.  v.  Wlngfield  (Tex.  Civ.  App.)  78  8. 
W.  847. 

In  Texas,  the  interest  of  the  husband  in  a 
dwelling  used  and  occupied  by  him  as  the  home 
of  himself  and  family,  erected  and  to  be  paid 
for  with  community  funds,  upon  land  which  is 
the  separate  proi)erty  of  his  wife,  is  the  "en- 
tire, unconditional,  and  sole  ownership  of  the 
property"  within  the  meaning  of  such  words  as 
they  are  used  in  a  contract  of  insurance.  War- 
^  ren  v.  8pringfle]d  F.  ft  M.  Ins.  Co.  18  Tex.  Civ. 
App.  466,  36  8.  W.  810. 

A  representation  in  an  application  for  in- 
surance by  a  husband  that  his  title  is  complete, 
whereas  the  insured  buildings  were  his  home- 
stead and  stood  on  community  land,  will  not 
prevent  a  recovery,  when  at  the  time  of  the 
loss,  after  the  death  of  the  wife,  he  had  the 
absolute  right  to  use  and  occupy  the  community 
lands  as  his  homestead  as  long  as  he  might  live, 
and  owned  one  half  of  them  in  fee,  and  where 
the  loss  of  the  buildings  by  fire  would  damage 
him  alone.  East  Texas  F.  Ins.  Co.  v.  Crawford 
(Tex.)    16    S.    W.    1068. 

But  a  husband  is  without  insurable  interest 
In  premises  purchased  by  him  and  occupied  as 
a  homostead,  the  title  to  which  he  caused  to  be 
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taken  In  the  name  of  his  wife,  and  a  policy  is- 
sued to  him  is  not  enforceable,  after  loss,  where 
the  insurer  did  not  know  that  the  title  was  in 
the  wife.  Trott  v.  Woolwich  Mut  F.  Ins.  Co. 
88  Me.  862.  22  AU.  246. 

A  husband  who,  after  procuring  Insurance 
on  his  homestead,  transfers  the  property  to  his 
wife,  does  not  retain  such  an  insurable  interest 
in  the  buildings  therein  as  will  entitle  him  to 
recover,  after  loss,  where  the  charter  of  the 
Insurance  company  provldea  that  the  insurable 
Interest  which  the  assured  must  have  at  the 
time  of  the  fire  is  that  of  owner  or  mortgagee. 
Gli!ze  V.  Three  Rivers  Farmers*  Mut.  F.  Ins. 
Ca  «7  Mich.  849,  49  N.  W.  ^19. 

i.  /f»  oowtmimitp  property. 

A  husband  has,  after  the  death  of  his  wife,, 
an  insurable  interest  in  community  property  in 
his  possession,  with  the  right  to  dispoee  of  it 
In  settlement  of  community  debts.  Merchants* 
Ins.  Co.  V.  Dwyer,  1  Posey,  Unrep.  Cas.  (Tex.) 
441. 

J.  Arising  from  right  to  use  and  profiU. 

An  insurable  interest  exists  in  favor  of  a 
husband  in  property  held  by  his  wife  as  Joint 
tenant  with  others,  where  he  has  a  right  to  its 
use  and  enjoyment,  and  to  receive  the  rents  ac- 
cruing therefrom,  during  the  Joint  lives  of  him- 
self and  wife.  Franklin  Marine  k.  F.  Ins.  Co. 
V.  Drake,  2  B.  Mon.  60. 

A  husband  entitled  by  law  to  a  life  estate  in 
the  lands  of  the  wife,  with  a  right  to  take  the 
product  and  profits  of  the  land  during  coverture, 
has  an  insurable  interest  in  property  of  which 
she  Is  vested  with  the  estate  In  fee.  Mutual 
F.  Ins.  Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec. 
678. 

See  also  Traders*  Ins.  Co.  v.  Newman,  120 
Ind.  654,  22  N.  E.  428,  suura,  I.;  Caldwell  v. 
Stadacooa  Fire  &  L.  Ins.  Co.  11  Can.  8.  C.  212. 
suftra,  II.  a ;  Trade.  Ins.  Co.  v.  Barracllff,  45 . 
N.  J.  L.  543,  46  Am.  Rep.  792;  Georgia  Home 
Ins.  Co.  V.  Brady  (Tex.  Civ.  App.)  41  8.  W. 
518 ;  Goulstone  v.  Royal  Ins.  Co.  1  Fost.  &  F. 
276;  and  Kelly  v.  Agricultural  Ins.  Co.  20 
N.  T.  Week.  Dig.  125,  supra,  II.  g;  Continental 
Fire  Asso.  v.  Wingfleld  (Tex.  Civ.  App.)  78  8. 
W.  847,  Bupra,  II.  h. 

k.  Arising  from  equitable  interest. 

A  husband  has  an  Insurable  interest  in  prem- 
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trol  over  her  separate  estate,  does  not  take 
by  descent,  and  has  no  right  of  possession 
bj  law  during  marriage,  and  has  no  curtesy 
initiate.  The  able  jurist  Judge  Cooley  said 
that,  if  the  husband  could  insure  in  his  own 
name  his  wife's  property,  "it  is  manifest 
that  any  person  may  obtain  insurance  upon 
property  without  any  right  in  it  whatsoever. 
He  has  but  to  disclose  the  facts,  and  the  pol- 
icy, though  only  a  wager  policy,  will  be  as 
legal  as  any  other.  But  such  a  doctrine  is 
at  war  with  the  fundamental  principles  of 
insurance,  which  require  that  a  person  shall 
have  an  insurable  interest  before  he  can  in- 
sure. A  policy  issued  when  there  is  no  such 
interest  is  void,  and  it  is  immaterial  that  it 
is  taken  in  good  faith,  and  with  full  knowl- 
edge. The  policy  of  the  law  does  not  admit 
of  such  insurance,  ^however  willing  the  par- 
ties may  be  to  enter  into  it.  The  doctrine 
of  waiver  has  obviously  nothing  to  do  with 
sHoh  a  case.  The  agent  cannot  do  for  the 
company  by  waiver  what  it  is  powerless  by 
express  contract  to  do  for  itself.  He  cannot, 
by  waiver,  invest  the  insured  with  an  inter- 


est he  does  not  o^n.  There  was  occasion  to 
consider  this  question  in  Peoria  Marine  d  F. 
Inn.  Co.  V.  Hall,  12  Mich.  202,  and  it  was 
held  that  an  insurance  of  partnership  prop- 
erty by  one  partner  in  his  own  name  could 
not  be  made  to  embrace  the  interest  of  the 
other  partner,  notwithstanding  it  was  writ- 
ten by  the  agent  with  full  knowledge  of  the 
facts.  The  reason  is  the  one  above  assigned. 
It  is  not  competent  to  write  an  insurance 
where  an  insurable  interest  is  wanting. 
.  .  .  The  difficultv  is  inherent  in  the 
case,  and  is  bevond  the  reach  of  waiver.  It 
is  proper  to  say,  in  this  connection,  that  un- 
der our  statute  the  husband  has  no  control 
whatver  over  his  wife's  property;  so  that 
the  question  arises  here  precisely  as  it  would 
had  the  silver  been  owned  by  a  stranger." 
So  was  the  decision  Agricultural  Ins.  Co,  y. 
Montague,  38  Mich.  548,  31  Am.  Rep.  326. 
This  holding  is  sustained  by  Trott  v.  Wool- 
iHch  Mut.  F.  Ins.  Co.  83  Me.  362,  22  Atl. 
245,  holding  that  a  policy  issued  on  a  dwell- 
ing in  the  name  of  the  husband  when  title 
was  in  his  wife,  the  company  not  being  in- 


IseB  the  legal  title  to  which  is  In  his  wife,  where 
he  bought,  paid  for.  and  occupies  the  property 
under  a  claim  of  absolute  ownership,  and  the 
title  is  held  by  the  wife  as  a  matter  of  conven- 
ience. Danvers  Mut  F.  Ins.  Co.  v.  Schertz(  95 
111.  App.  656. 

An  insurable  interest  in  real  property  exists 
In  favor  of  a  husband,  who,  without  considera- 
tion, conveyed  it  to  his  wife  upon  her  promise 
to  cpnyey  baclc  to  him  a  life  estate  therein,  al- 
though the  wife  has  neglected  to  convey  the 
life  estate  according  to  the  agreement.  Red- 
field  V.  Holland  Purchase  Ins.  Co.  56  N.  Y.  354, 
15  Am.    Hep.   424. 

A  husband  has  an  insurable  interest  in  build- 
ings on  land  purchased  and  paid  for  by  him, 
though  conveyed  to  his  wife,  where  be  has  In 
fact  possession  and  the  entire  beneficial  use  of 
the  premises,  and  is  the  owner  of  all  the  per- 
sonal property  thereon,  managing  the  place  on 
his  own  account,  and  using  the  proceeds  to  sup- 
port the  family,  while  there  is  an  understand- 
ing between  him  and  his  wife  that  she  will  con- 
vey the  land  in  him  at  his  request.  Horsch  v. 
Dwelling  House  Ins.  Co.  77  Wis.  4,  8  L.  R.  A. 
806,  45  N.  W.  945. 

An  insurable  interest  exists  in  favor  of  the 
husband  in  premises  convej^ed  to  the  wife  under 
an  agreement  that  he  should  be  allowed  the  pos- 
session and  use  of  the  property  free  of  charge, 
and  that  she  would  reconvey  to  him  upon  re- 
quest, he  agreeing  to  pay  all  taxes  and  insur- 
ance thereon,  and  to  make  all  necessary  i^epairs 
and  improvements.  Jacobs  v.  Mutual  Ins.  Co. 
52  S.  C.  110.  29  S.  E.  533. 

So,  a  husband  to  whom  the  wife,  after  mar- 
riage, executed  an  instrument  acknowledging  an 
indebtedness  to  him,  incurred  before  marriage, 
and  making  the  claim  a  lien  upon  her  property, 
has  an  insurable  interest  in  her  realtj-,  where 
her  personalty  Is  insufficient  to  pay  her  debts. 
Rohrbach  v.  Gerniania  F.  Ins.  Co.  62  N.  Y. 
47,  20  Am.  Rep.  451 ;  Rohrbach  v.  iEtna  Ins. 
Co.  1  Thomp.  &  C.  339,  Affirmed  in  62  N.  Y. 
613. 

A  husband  has  an  equitable  title  In  farm  prop- 
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erty,  sufficient  to  Jnstify  his  representation  of 
ownership  in  an  application  for  insurance, 
where  his  father-in-law,  who  had  paid  one  third 
of  the  purchase  price,  had  the  title  taken  In  the 
wife's  name  until  such  time  as  the  husband 
should  pay  the  balance  of  the  purchase  price, 
when  the  title  was  to  be  conveyed  to  him,  and 
the  husband  worked  the  farm  and  made  ex- 
tensive improvements  and  repairs.  The  court 
said :  He  was  owner  of  the  building  destroyed 
by  equitable  title,  and  the  risk  of  its  destruc- 
tion was  his  risk.  Nobody  was  under  obligation 
to  rebuild  for  him,  and  he  could  protect  himself 
only  by  insurance.  F^armers'  Mut.  F.  Ins.  Co. 
V.  Fogelman,  35  Mich.  481. 

1.  Mutual   insurance   company. 

Although  a  husband  has  an  insurable  Inter- 
est in  buildings  erected  by  him  on  the  lands  of 
his  wife,  he  cannot  eflfect  any  valid  insurance 
thereon  in  his  own  name  as  fee-simple  owner 
in  a  mutual  fire  insurance  company,  the  charter 
of  which  provides  that  the  application  shall 
state  all  material  circumstances  affecting  the 
risk,  and  makes  each  person  insured  a  meml>er 
of  the  company,  and  reserves  a  lien  to  the  com- 
pany on  the  property  insured.  Froehly  v.  North 
St.  Ix>ui^Mut.  F.  Ins.  Co.  32  Mo.  App.  302. 

The  interest  of  a  husband  in  the  real  estate 
of  his  wife  is  not  a  proper  subject  of  insurance 
in  a  company,  the  charter  of  which  provides 
that  all  persons  obtaining  insurance  shall  be- 
come members  of  the  company,  and  bound  to 
pay  their  respective  proportion  of  all  losses  and 
expenses.  He  cannot  create  a  pei*manent  lien  on 
the  land  of  the  wife.  His  interest  is  contingent, 
and  terminates  upon  his  death.  The  lien,  there- 
fore, would  be  temporary  in  its  character,  and 
of  but  little  value.  If  his  interest  is  insurable 
at  all,  it  is  only  Insurable  in  proportion  to  its 
value,  and  not  upon  the  whole  value  of  the 
property.  Consequently  he  cannot  insure  the 
property  of  his  wife  in  his  own  name;  nor  has 
he  any  right  to  Insure  it  as  his  own  property, 
to  its  full  value.  Eminence  Mut  Ins.  Co.  r. 
Jesse,  1  Met.  (Ky.)  523.  A.  If?.  R.      , 
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formed  that  he  was  not  the  owner,  is  void. 
The  reasons  are   fully   stated   in    Clark   v. 
Dwelling  House  Ins.  Co.  81  Me.  373,  17  Atl. 
"SOS.    The  married  women's  acts  "take  away 
from  the  husband  all  right  to  the  possession 
or  control  of  the  wife's  separate  estate.     He 
has  no  present  right  of  enjoyment,  and  no 
interest  in  the  rents.     ...     A  policy  of 
insurance  secured  thereon  by  the  husband, 
who  has  no  insurable  interest  therein,  is  un- 
enforceable."    Traders'  Ins,  Co.  v.  yewman, 
120  Ind.  554,  22  N.  E.  428.  Trade  Ins.  Co.  v. 
Barracliff,  45  N.  J.  L.  543,  46  Am.  Rep.  702, 
is  to  the  reverse.    American  Cent.  Ins.  Co. 
V.  McLitnatJian,  11  Kan.  533,  cited  to  the 
contrary,  is  not  so,  as  the  policy  was  got  by 
^he  husband  as  his  wife's  agent  for  the  bene- 
fit of  both,  though  in  his  name,  and  the  in- 
surer was  aware  of  the  facts.     Merrett  ▼. 
Farmers'  Ins.  Co.  42  Iowa,  11,  is  cited  on 
this  side,  but  the  court  said  the  husband 
was  by  the  Iowa  Code  entitled  to  hold  pos- 
-nession   against   his   wife's   will.      In   this 
state  he  is  on  her  property,  not  by  binding 
iaw,  but  by  leave  and  sufferance, — has  no  le- 
tgal  tenure.     Horsch  v.  Dwelling  House  Ins. 
€o.  77  Wis.  4,  8  L.  R.  A.  806,  45  N.  W.  945, 
is  a  caae  where  the  husband  had  the  entire 
'beneficial  use  and  possession,  had  paid  for 
the  land,  managed  it  exclusively,  took  ex- 
■elusive  control  of  rents  and  profits,  and  had 
ran  agreement  with  his  wife  that  she  would 
-convey  the  land  to  him  on  request.    He  thus 
owned  the  land.     So  where  he  has  lien  on 
her   land.    Rohrha>ch  v.    Oermania  F.   Ins. 
Oo.  62  N.  Y.  47,  20  Am.  Rep.  451.     The  caae 
of  MutuaH  F.  Ins.  Co.  v.  Deals,  18  Md.  26, 
79  Am.  Dec.  679,  is  no  support  for  the  hus- 
liand's  insurable  interest,  because  in  it  he 
had   a    marital    estate.       It    is    so    stated. 
Olarke  v.  Firemen's  Ins.  Co.  18  La.  431,  does 
not  support  the  claim,  because  the  opinion 
says  that  by  the  law  of  Louisiana  the  hus- 
Imnd  has   control  and   management  of  his 
wife's  personalty.     Cohn  v.    Virginia  F.  d 
M.  Ins.  Co.  3  Hughes,  272,  Fed.  Cas.  No.  2,- 
970,  cited  in  Joyce  on  that  side,  is  a  case 
where  the  husband's  action  was  defeated  on 
the  pleadings,  the  court  saying  he  could  only 
insure  his  '"right  to  use"  the  wife's  person- 
alty, thus  implying  that  he  could  not  insure 
the    property.    Of    course,    he    can  insure 
where  he  has  curtesy;  but  he  has  no  estate, 
only  an  expectancy  of  curtesy,  like  a  child. 
Mcheeley  v.  South  Penn  Oil  Co.  52  W.  Va. 
616,  62  L.  R.  A.  562,  44  S.  E.  508.     I  see  no 
case  except  the  New  Jersey  case  holding  that 
the  husband  has  an  insurable  interest,  ex- 
cept under  special  circumstances  giving  him 
a  right  in  the  property.    An  insurance  com- 
pany wants  to  insure  the  person  who  has 
vested  property  right,  which  will  move  him 
:to  protect  it ;  not  one  who  has  no  motive  to 
protect  it.    In  the  latter  case  the  insurance 
4i6  L.  R.  A.     .. 


tempts  him  to  bum  the  property.  A  hus* 
band  may  want  to  get  money  from  his  wife's 
property  for  his  own  use.  If  he  could  in- 
sure her  house,  this  would  be  an  easy  way 
to  accomplish  the  very  thing  which  the  law 
seeks  to  frustrate  by  demanding  a  property, 
right  in  the  insured.  In  this  case  it  is 
cliarged  that  Tyree  set  fire  to  the  bouse,  and 
evidence  given  tending  to  show  it.  It  is 
true  that  Sheppard  v.  Peahody  Ins.  Co.  21 
W.  Va.  368,  holds  that,  to  give  an  insurable 
interest,  one  need  not  have  any  actual  right 
of  property,  but  it  is  sufficient  if  he  or  thoae 
he  represents  will  suffer  injuxy  by  the  d^ 
struction  of  the  property.  OtHl  it  is  mean* 
that  he  roust  himself  have  an  interest  recog- 
nized by  law,  or  those  he  legally  representa 
must  have,  as  the  creditors  of  an  estate  are 
entitled  to  charge  its  assets.  But  in  this 
case  the  husband  did  not  have  any  estate,  or 
represent  anyone.  Why  did  he  not  insure  in 
his  wife's  name?  He  wanted  the  money 
himself.  By  destruction  of  the  house  he 
lost  a  home  is  all  we  can  say  to  support  the 
policy. 

Another  question:  Tyree  represented  to 
the  agent  that  he  owned  the  house.  As  he 
himeelf  says,  he  said  to  the  agent,  "I  want 
my  house  insured,"  and  in  the  policy  he  rep- 
resented that  he  had  ''entire,  absolute,  un- 
conditional, unencumbered,  fee-simple  own- 
ership." An  insurer  has  the  right  to  Imow 
the  truth  about  ownership.  It  would  be 
willing  to  insure  the  fee  owner,  because  he 
would  have  a  motive  not  to  burn  the  prop- 
erty, but  not  willing  to  insure  one  not  own- 
ing, for  he  might  have  a  motive  to  burn  it 
and  get  the  money.  '*If  the  assured  states 
the  nature  or  extent  of  his  interest,  he  must 
state  it  truly.  ...  If  the  nature  of  the 
assured's  interest  is  such  that  it  would  in- 
fluence the  underwriter  to  charge  a  higher 
premium,  or  not  insure  at  all,  it  must  be 
disclosed,  for  it  is  material  to  the  risk." 
'*In  cases  where  the  misrepresentation  is 
positive,  and  of  a  fact  actually  material,  it 
is  not  necessary  to  prove  that  the  represen- 
tation was  fraudulently  made.  The  mate- 
riality of  the  misrepresentation  and  its 
proven  falsity  does  away  with  the  necessity 
of  showing  actual  fraud."  2  Joyce,  Ins.  §| 
1858,  1894,  1897.  "A  false  representation 
as  to  the  interest  of  the  assured  in  the  prop- 
erty is  regarded  as  material,  and  such  as,  if 
substantially  false,  avoids  the  policy." 
Wood,  Ins.  S  179.  Chief  Justice  Marshall 
said:  ^'Insurances  against  fire  are  made  in 
the  confidence  that  the  assured  will  use  all 
the  precautions  to  avoid  the  calamity  in- 
sured against  which  would  be  suggested  by 
his  interest.  The  extent  of  this  interest 
must  always  influence  the  underwriter  in 
taking  or  rejecting  the  risk  and  in  estimat- 
ing the  premium.     So  far  as  it  may  influ- 
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ence  him  in  this  respect,  it  <night  to  be  com- 
municated to  him."  Columbian  Ins,  Co.  ▼. 
Laiorence,  2  Pet.  48,  7  L.  ed.  335.  If  the 
policy  requires  a  statement  of  interest,  it  is 
thus  made  material,  and  must  be  true.  1 
May,  Ins.  §§  285,  287.  "When  the  condi- 
tions require  the  applicant  to  have  the  'en- 
tire, unconditional,  and  sole  ownership,'  a 
policy  issued  to  one  who  described  the  prop- 
erty as  'his  frame  dwelling  house,'  when  his 
only  title  was'imder  a  quitclaim  deed  from  a 
second  mortgagee,  avoids  the  policy  under 
the  sole  ownership  clause."  Id.  §  287h.  "A 
representation  may,  by  express  stipulation, 
be  made  material  in  the  sense  that  an  in- 
quiry into  its  materiality  is  thereby  pre* 
eluded,  and  the  insured  will  be  bound  in 
such  case  even  though  the  fact  be  actually 
immaterial.  The  truth  of  the  statements 
being  generally  made  in  such  cases  the  basis 
of  the  contract,  it  is  sufficient  to  show  they 
are  actually  untrue."  2  Joyce,  Ins.  §  1912. 
In  the  same  section  we  find  it  said:  "If  a 
fire  insurance  policy  is  conditioned  to  be 
void  'in  case  of  any  misrepresentaticm  what- 
ever,' any  misrepresentation,  whether  mate- 


rial or  jxot,  will  avoid  it."    If  a  person  doe» 
not  like  the  conditions,  he  need  not  accept 
the  policy.    Tyree  in  words  represented  that, 
he  was  sole  owner.    He  assured  the  company 
that  he  had  absolute   fee   simple,  and  he- 
agreed  that,  if  he  had  not,  the  policy  should 
be  void.    The  agent  had  no  knowledge  to  the 
contrary.     Surely,    the    company    had    the 
right  to  insert  this  condition  as  a  reasonable 
one  for  ite  protection.    "A  condition  that,, 
if  the  insured  i?  not  the  sole,  entire,  and 
unconditional   owner,   the   policy    shall   be- 
void,  is  reasonable  and  valid,  and  violation 
of  it  will  prevent  recovery."     1  May,  Ins.  § 
287a.    "As  the  insurer  is  entitled  to  Teiy  on 
the  stetements  of  the  applicant,  the  insurer 
will  not  be  charged  with  knowledge  of  the 
laud  records,  where  title  might  have  been 
investigated."     1  Biddle,  Ins.  §  671. 

Plaintiff's  instructions   1,  3,  and  4  and 
special  replication  to  plea  2  are  bad  for  rea- 
sons above  given.    The  defendant's  five  in- 
structions should  have  been  given  for  the- 
same  reasons. 

Judgment  reversed,  and  new  trial  award* 
ed. 
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PEOPLE  ea  rel,   John  E.  CORSCADDEN, 

Respi., 

V. 

John   A.   HOWE,   Jr.,   Ckmntj   Treasurer, 

Appt, 


John  E.  CORSCADDEN 

Isaac  M.  HASWELL  et  oL 

(  177  N.  Y.  490.) 

1.  Provisions  for  tbe  abolition  of  a 
penitentiary  and  dismissal  of  its 
superintendent  are  not  covered  by  a  title 
describing  the  statute  as  one  in  relation  to 
the  management  of  the  penitentiary  "relative 
to  the  salary  of  the  keeper.'* 

S.  Mandamns  will  lie  to  compel  pay- 
ment by  tbe  eonnty  treasurerof  the  sal- 
ary, during  the  time  he  retains  possession  of 
the  office,  of  the  superintendent  of  a  county 
penitentiary  whom  the  commissioners  have 
attempted  to  remove  from  office  under  an 
Invalid  statute. 

8.  Bavi^T  bas  no  Jnrisdictlon  to  re- 
strain the  attempted  removal  from 
oAee  of  a  public  ofllcial     by  the  proper 


authorities  in  accordance  with  the  provisioned 
of  an  Invalid  statute,  since  jurisdiction  or 
such   matters   rests  entirely   with   the    law 
courts. 

{Pwher,  CK  J,,  and  (yBHen  and  Werner,  JJ.^ 

di8»ent.) 

(February  28,  1904.) 
FiBST  Casb. 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an 
order  of  a  Special  Term  for  Albany  County 
granting  a  writ  of  mandamus  to  compel  de- 
fendant, as  county  treasurer,  to  pay  salary^ 
alleged  to  be  due  to  relator.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Mr.  J.  Newton  Fiero,  with  Mr,  J.  8» 
Frost,  for  appellant: 

If  relator  was  retained  in  his  position  by 
an  erroneous  judgment,  the  writ  of  man- 
damus must  fail. 

People  ex  rel.  Lentilhon  v.  Coler,  61  App. 
Div.  223,  70  N.  Y.  Supp.  482. 


Note. — As  to  Jurisdiction  of  equity  to  bar  en- 
trance of  i)erBon  to  office  by  injunction,  see, 
In  this  series.  State  ew  rel,  McCaffrey  v.  Aloe, 
47  L.  R.  A.  S93. 

As  to  right  to  injanction  to  protect  posses- 
sion of  de  facto  officer  until  dispute  as  to  office 
Is  determined,  see  Guillotte  v.  Polncy,  5  L.  R. 
A.  403. 
66  L.  R.  A. 


For  mandamus  to  try  title  to  office,  see  cases 
in  note  to  Fleming  v.  Onthrie,  8  L.  R.  A.  66; 
also  Goff  V.  Wilson,  3  L.  R.  >A.  58;  Biggs  v. 
McBride,  6  L.  R.  A.  115 ;  and  State,  Leeds, 
Prosecutor,  v.  Atlantic  City,  8  L.  R.  A.  697. 

As  to  mandamus  to  compel  surrender  of  of- 
fice, see  Stevens  v.  Carter,  81  L.  R.  A.  842,  and 
note. 
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Messrs.    Countryman    ft    DnBois,  for 

respondent : 

The  constituticNiality  of  the  statute  may 
be  determined  in  the  proceeding  by  man- 
damus, even  if  that  question  is  not  con- 
sidered or  disposed  of  by  this  court  on  the 
appeal  from  the  judgment. 

People  ex  rel.  Rodgers  v.  Ooler,  166  N.  Y. 
1,  52  L.  R.  A.  814,  82  Am.  St.  Rep.  605,  50 
N.  E.  716;  People  ex  rel  Treat  y.  Coler,  166 
N.  Y.  144,  59  N.  B.  776;  Re  Freel,  148  N.  Y. 
165,  42  N.  £.  586;  People  ex  rel  Beck  y. 
Coler,  34  App.  Div.  167,  54  N.  Y.  Supp.  639; 
People  ex  rel.  Steinaon  v.  Board  of  Educa- 
tion, 158  N.  Y.  125,  52  N.  E.  722. 

The  plaintiff  in  fact  has  no  other  remedy 
in  this  case  than  a  mandamus  against  the 
county  treasurer. 

Dudley  v.  Mayheto,  3  N.  Y.  15 ;  MoKeon  v. 
Caherty,  3  Wend.  495;  Smith  v.  Lockwood, 
13  Barb.  209;  Rmv>ick  v.  Morris,  7  Hill, 
575;  llollister  ▼.  Hollister  Bank,  2  Abb. 
App.  Dec.  367;  Re  yew  York,  Xr.  E.  d  W.  R. 
Co.  110  N.  Y.  374,  18  N.  E.  120. 

The  court  will  enforce  a  duty  imposed 
upon  the  public  officers  by  mandamus,  where 
they  refuse  to  perform  it,  or  do  not  con- 
form to  the  statute,  or  whenever  some  legal 
right  has  been  refused  by  them  to  a  person 
entitled  thereto. 

People  ex  reL  Derby  v.  Rice,  129  N.  Y. 
461,  29  N.  E.  858;  People  ex  rel,  Daley  y. 
Rice,  129  N.  Y.  449,  14  L.  R.  A.  643,  29  N. 
E.  345. 

Second  Cabs. 

CROSS-APPEALS  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme 
Court,  Third  Department,  modifying,  and 
affirming  as  modified,  a  judgment  of  a 
Special  Term  for  Albany  County  in  a  suit 
to  enjoin  defendants  from  attempting  to  re- 
move complainant  from  the  office  of  keeper 
of  the  Albany  penitentiary;  defendants  ap- 
pealing from  so  much  of  the  judgment  as 
overruled  their  demurrer  to  the  complaint, 
and  plaintiff  appealing  from  so  much  as 
modified  the  judgment  by  excepting  such 
acts  of  defendants  as  might  be  performed 
under  the  power  to  fix  the  salary  of  the 
superintendent.  Reversed  on  defendants*  ap- 
peal. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Conntryman  ft  DnBoia,  for 
plaintiff: 

The  act  of  1902  is  in  violation  of  art.  3, 
{  16,  of  the  state  Constitution,  which  pro- 
vides that  "no  private  or  local  bill,  which 
may  be  passed  by  the  legislature,  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  the  title." 

Siceet  v.  Syracuse,  129  N.  Y.  316,  27  N. 
E.  1081,  29  N.  E.  289;  Astor  V.  Arcade  R. 
66  L.  R.  A. 


Co.  113  X.  Y.  93,  2  L.  R.  A.  789,  20  N.  E. 
594;  People  ex  rel.  McConvill  v.  Hills,  35  N. 
Y.  449;  Poople  v.  O'Brien,  38  N.  Y.  193;  Re 
Blodgett,  89  N.  Y.  392;  Gaskin  v.  Meek,  42 
N.  Y.  188;  People  ex  rel.  Schenectady  As- 
tronomioal  Observatory  v.  Allen,  42  N.  Y. 
404;  Re  Sackett,  D.  d  DeG.  Streets,  74 
N.  Y.  95;  People  ex  rel.  Pratt  v.  Brook- 
lyn, 13  Abb.  Pr.  N.  S.  121;  People  ex  reL 
Lee  V.  Chautauqua  County,  43  N.  Y.  10;  Re 
New  York  Elev.  R.  Co.  70  N.  Y.  327; 
Pishkill  y.  Fishkill  d  B.  PI.  Road  Co. 
22  Barb.  634;  Huber  v.  People,  49  N.  Y. 
132 ;  Re  Assessment  of  Lands,  60  N.  Y.  398 ; 
Watertoion  v.  Fairbanks,  65  N.  Y.  588 ;  Mur- 
ray  v.  New  York,  11  Jones  &  S.  164;  People 
ex  rel.  Bradley  v.  Stevens,  51  How.  Pr.  103; 
Coxe  v.  State,  144  N.  Y.  396,  39  K.  E.  400; 
Rochester  v.  Bloss,  77  App.  Div.  29,  79  N.  Y. 
Supp.  236. 

Where  the  act  embraces  but  one  subject 
that  subject  must  be  so  clearly  expressed  in 
the  title  as  to  notify  the  public  of  the  nature 
or  substance  of  the  provisions  in  the  body 
of  the  act. 

Johnston  v.  Spioer,  107  N.  Y.  186, 13  N.  E. 
753;  People  ex  rel,  MoConvUl  y.  Hills,  35  N. 
Y.  449;  Astor  v.  Arcade  R.  Co.  113  N.  Y. 
93,  2  L.  R.  A.  789,  20  N.  E.  594;  Re  Blod- 
gett,  89  N.  Y.  392;  Gaskin  y.  Meek,  42  N. 
Y.  186;  People  ex  rel.  Schenectady  Astro- 
nomioal  Observatory  y.  Allen,  42  N.  Y.  404; 
People  ex  rel.  Piatt  v.  Brooklyn,  13  Abb.  Pr. 
N.  S.  121;  Re  New  York  Elev.  R.  Co.  70  N. 
Y.  327;  Re  Assessment  of  Lands,  60  N.  Y. 
398;  Coxe  v.  State,  144  N.  Y.  396,  39  K.  K 
400;  Richards  y.  Richards,  76  N.  Y.  186; 
Re  Goddard,  94  N.  Y.  544;  Ferguson  v.  Ross, 
126  N.  Y.  459,  27  N.  E.  954;  Rochester  v. 
Bloss,  77  App.  Div.  28,  79  N.  Y.  Supp.  236. 

The  plaintiff  had  no  adequate  remedy  at 
law  against  the  defendants'  acts  and  threat- 
ened course  of  procedure  as  allied  in  the 
complaint. 

The  rights  and  property  of  an  individual 
as  a  public  officer  are  as  equally  sacred  and 
entitled  to  be  protected  by  the  courts  as 
those  of  the  public,  and  the  commission  cif 
wrongful,  unauthorized,  and  illegal  acts  by 
public  officers  (like  the  defendants  or  mu- 
nicipalities), assuming  to  act  under  an  un- 
constitutional act,  will  be  restrained  by  in- 
junction. 

People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  L.  R.  A.  481,  37  Am.  St.  Rep. 
522,  35  N,  E.  320;  Flood  v.  Van  Wormer, 
147  N.  Y.  284,  41  N.  E.  569;  Williams  v. 
Boynton,  147  N.  Y.  426,  42  N.  E.  1S4;  Rath- 
bone  V.  Wirth,  150  N.  Y.  469,  34  L.  R.  A. 
408,  45  N.  E.  16 ;  Hudson  River  Teleph.  Co.  v. 
Johnstotcfi,  37  Misc.  41,  74  N.  Y.  Supp.  767 ; 
Butler  V.  White  Plains,  59  App.  Div.  30,  «» 
N.  Y.  Supp.  193;  Gunning  System  v.  Buf- 
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falo,  62  App.  Div.  497,  71  N.  Y.  Supp.  155; 
United  Traction  Co.  v.  Watervliety  35  Misc. 
^D2,  71  N.  Y.  Supp.  977;  Sammons  v.  Qlov- 
erRville,  34  Misc.  459,  70  N.  Y.  Supp.  284, 
Affirmed  in  176  N.  Y.  340,  67  N.  E.  622. 

No  action  would  lie  against  the  peniten- 
tiary commission. 

Swift  V.  yew  York,  83  N.  Y.  529;  New 
York  Balance  Dock  Co.  v.  New  York,  8  Hun, 
247 ;  Rauh  v.  Puhlio  Parka,  66  How.  368. 

Nor  is  th«  county  liable  for  its  action  or 
nonaction. 

Dannai  v.  New  York,  66  N.  Y.  585;  Reiser 
T.  New  York.  104  N.  Y.  68,  9  N.  E.  866; 
Swift  V.  New  York,  83  N.  Y.  529. 

A  writ  of  certiorari  would  not  afford  the 
plaintiff  a  remedy. 

1  Fiero,  Special  Proceedings,  2d  ed.  320; 
People  ex  rel.  Neic  York  v.  McCarthy,  102 
N.  Y.  642,  8  N.  E.  85 ;  People  ex  rel.  Smith 
V.  Fire  d  Bldg.  Comrs.  103  N.  Y.  370,  8  N.  E. 
730;  People  ex  rel.  Moore  v.  New  York,  5 
Barb.  43;  People  ex  rel.  Onderdonk  v. 
Qveens  County,  1  Hill,  195;  People  ex  rel. 
Corwin  v.  Walter,  68  N.  Y.  403;  People  v. 
<tovert,  1  Hill,  674;  Coyle  v.  Sherwood,  1 
Hun,  272 ;  People  ex  rel.  Kennedy  v.  Brady, 
166  N.  Y.  44,  59  N.  E.  701 ;  People  ex  rel. 
Copcutt  V.  Board  of  Health,  140  N.  Y.  1, 
23  L.  R.  A.  481,  37  Am.  St.  Rep.  622,  35  N. 
E.  320;  Vandeventer  v.  Long  Island  City, 
139  N.  Y.  133,  34  N.  E.  774. 

A  writ  of  quo  warranto  could  only  lie  in 
behalf  of  the  plaintiff,  if  he  were  out  of  of- 
fice, to  try  his  title  and  recover  the  posses- 
sion thereof.  It  is  sufficient  if  there  arc 
doubt  and  uncertainty  concerning  the  legal 
remedy. 

Watson  V.  Sutherland,  5  Wall.  74,  18  L. 
«d.  580;  Elk  County  v.  Barley,  121  Pa.  496, 
16  Atl.  602;  Kilhourn  v.  Sunderland,  130 
U.  S.  605,  32  L.  ed.  1005,  9  Sup.  Ct.  Rep. 
594,  1  Story,  Eq.  Jur.  §  33;  People  v.  Canal 
Board,  55  N.  Y.  390;  Health  Department  v. 
Police  Department,  61  How.  Pr.  481,  Af- 
firmed in  9  Jones  &  S.  323;  Brass  v.  Rath- 
hone,  153  N.  Y.  442,  47  N.  E.  905;  Wormser 
T.  Broien,  149  N.  Y.  163,  43  N.  E.  524. 

Mr.  J.  Newton  Fiero,  with  Mr.  J.  S. 
Proaty  for  defendants: 

The  plaintiff  cannot  maintain  this  action. 
There  is  a  complete  and  adequate  remedy  at 
law,  by  an  action  in  the  nature  of  a  quo 
warranto  in  case  he  was  entitled  to  the  office 
a«  against  any  other  person. 

People  ex  rel.  Wren  v.  Ooeiting,  133  N.  Y. 
509,  30  N.  E.  968;  People  ex  rel.  Lewis  v. 
Brush,  146  N.  Y.  60,  40  N.  E.  502;  Re  Hart. 
159  N.  Y.  278,  54  N.  E.  44,  161  N.  Y.  507, 
55  N.  E.  1058. 

The  plaintiff  had  an  adequate  remedy  by 
%vay  of  writ  of  certiorari.  ..  ... 
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Code,  H  2120,  2146;  People  ex  rel.  Citi- 
zens* Gaslight  Co.  t.  Brooklyn,  39  N.  Y.  81. 

There  is  a  clear  remedy  to  the  plaintiff  by 
way  of  action  for  damages  for  breach  of 
contract,  if  he  is  an  employee  of  the  com- 
mission, or  for  salary  which  may  accrue,  in 
case  he  is  prevented  from  discharging  tho 
functions  of  his  office  without  right  or  au- 
thority by  the  action  of  the  board. 

People  ex  rel.  Devery  v,  Coler,  173  N.  Y. 
103,  65  N.  E.  956. 

The  plaintiff  has  not  shown  facts  by  his 
complaint  which  entitle  him  to  the  judg- 
ment awarded,  since  it  does  not  appear  that 
he  has  in  any  wise  suffered  irreparable  in- 
jury, or  that  irreparable  injury  has  beeii 
threatened. 

McHenry  v.  Jewel  t,  90  N.  Y.  68;  Moore 
V.  Brooklyn  City  R.  Co.  108  N.  Y.  98,  15  N. 
E.  191;  Thomas  v.  Musical  Mut.  Protective 
Union,  121  N.  Y.  45,  8  L.  R.  A.  175,  24  N. 
E.  24;  New  Hartford  Canning  Co.  v.  Buli- 
fant,  78  App.  Div.  6,  78  N.  Y.  Supp.  951. 

The  demurrer  by  defendants  raises  the 
question  that  the  action  in  equity  as  such 
cannot  be  maintained. 

Wheelock  v.  Noonan,  108  N.  Y.  179.  2 
Am.  St.  Rep.  405,  15  N.  E.  67;  Tucker  v. 
Manhattan  R.  Co.  78  Hun,  439,  29  N.  Y. 
Supp.  202;  Metropolitan  Elev.  R.  Co.  v. 
Johnston,  84  Hun,  83,  32  N.  Y.  Supp.  49; 
Tripp  V.  Hunt,  45  App.  Div.  100,  61  N.  Y. 
Supp.  585;  Everett  v.  De  Fontaine^  78  App. 
Div.  219,  79  N.  Y.  Supp.  692. 

A  court  of  equity  has  no  jurisdiction  over 
the  subject-matter  of  the  litigation,  and  has 
no  power  to  grant  the  relief  asked  for  and 
allowed  by  way  of  injunction  against  de- 
fendants. 

Beach,  Modem  Eq.  Jur.  $  670;  High,  Inj. 
S  1312;  Cochran  v.  McCleary,  22  Iowa,  88; 
Re  Sawyer,  124  U.  S.  200,  31  L.  ed.  402, 
8  Sup.  Ct.  Rep.  482;  White  v.  Berry,  171 
U.  S.  366,  43  L.  ed.  199,  18  Sup.  Ct.  Rep. 
917;  Harkrader  v.  Wadley,  172  U.  S.  148, 
43  L.  ed.  399,  19  Sup.  Ct.  Rep.  119;  Fitfs 
V.  McGhee.  172  U.  8.  616,  43  L,  ed.  536,  19 
Sup.  Ct.  Rep.  269 ;  Tappan  v.  Cray,  9  Paig^p, 
506;  People  ex  rel.  Wood  v.  Draper,  24 
Barb.  265;  Tappan  v.  Cray,  7  Hill,  259; 
Mott  V.  Connolly,  50  Barb.  516;  People  v. 
Mattier,  2  Abb.  Pr.  N.  S.  289;  Coulter  v. 
Murray,  15  Abb.  Pr.  N.  S.  129;  Morris  v. 
Whelan,  11  Abb.  N.  C.  64;  Johnston  v.  Gar- 
side,  65  Hun,  208,  20  N.  Y.  Supp.  327; 
Greene  v.  Knox,  76  App.  Div.  405,  78  N.  Y. 
Supp.  779;  Re  Hart,  159  N.  Y.  278,  54  N.  E. 
44;  People  v.  Albany  d  S.  R.  Co.  57  N.  Y^ 
161 ;  People  v.  Canal  Board,  55  N.  Y.  390. 

The  title  of  the  act  clearly  expresses  the 
subject  thereof,  and  it  is  not  imconstitu- 
tional  by  reason  of  failure  to  express  the 
subject  in  the  title. 
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People  ex  rel,  Oere  v.  Whitlocky  92  N.  Y. 
191;  Wrought  Iron  Bridge  Co.  v.  Attica,  49 
Hun,  613,  2  N.  Y.  Supp.  359;  Re  Neic  York, 
»9  N.  Y.  569,  2  N.  E.  642;  People  ex  rel. 
/iurroughe  v.  BHnkerhoff,  68  N.  Y.  269; 
Van  Brunt  v.  Flathush,  128  N.  Y.  50,  27  N. 
t:.  973;  Wilcox  v.  BoJker,  22  App.  Div.  299, 
47  N.  Y.  Supp.  900 ;  Re  Public  Parke,  86  N. 
Y.  437 ;  People  ex  reL  Brockport  v.  Butphin, 
166  N.  Y.  163,  59  N.  E.  770;  Bvceet  v.  Hyra- 
<n«e,  129  N.  Y.  316,  :i7  N.  E.  1081,  29  N.  E. 
^89;  "Neto  York  d  L.  I.  Bridge  Co.  v.  Smith, 
148  N.  Y.  540,  42  N.  E.  1088;  People  ex  rel. 
Croicell  V.  Latcrenoe,  41  N.  Y.  137;  Re 
Master,  50  N.  Y.  504;  People  ex  rel.  Wash- 
ington Park  V.  Banks,  67  N,  Y.  568;  Clin- 
ton Water  Comrs.  v.  Dwight,  101  N.  Y.  0, 
3  N.  E.  782;  Sun  Mut.  Ins.  Co.  v.  New  York, 
«  N.  Y.  241;  Breu:ster  v.  Syracuse,  19  N, 
Y.  116;  i2«  Knaust,  101  N.  Y.  188,  4  N.  E. 
338;  People  ex  rel.  Devery  v.  Coler,  173  N. 
Y.  103,  65  N.  £.  956;  People  ex  rel.  Bender- 
non  V.  Westchester  County,  147  N.  Y.  1, 
30  L.  R.  A.  74,  41  N.  E.  563;  Kerrigan  y. 
Force,  68  N.  Y.  381;  Sproule  v.  Dames,  171 
N.  Y.  277.  63  N.  E.  1106. 

The  language  of  the  act  authorizes  the 
commission  to  dispense  with  the  services  of 
the  keeper  at  any  time,  and  this  was  within 
the  power  of  the  legislature. 

People  ex  rel.  Oere  v.  Whitlook,  92  N.  Y. 
191;  Wenzler  v.  People,  58  N.  Y.  616;  Kooh 
V.  New  York,  152  N.  Y.  72,  46  N.  E.  170; 
Hall  Y.  Wisconsin,  103  U.  S.  5,  26  L.  ed. 
302;  Netcton  v.  Mahoning  County,  100  U. 
S.  559,  25  L.  ed.  711;  Crenshaw  v.  United 
States,  134  U.  8.  99,  33  L.  ed.  825,  10  Sup. 
€t.  Rep.  431. 

Cullea,  J.,  delivered  the  opinion  of  the 
<iourt: 

By  chapter  261,  p.  456,  oX  the  Laws  of 
1885,  the  management  and  care  of  the  Al- 
bany Penitentiary  were  vested  in  a  board 
<K)n8titiited  by  that  act,  and  known  as  the 
■"Albany  Penitentiary  Commission."  By  an 
amendment  in  1895  (Laws  1895,  chap.  761, 
p.  1638)  it  was  enacted  that  said  peniten- 
tiary commission,  the  constitution  of  which 
was  changed  by  said  amended  act,  should 
M'ithin  fifteen  days  from  June  10,  1895,  and 
•each  five  years  thereafter,  appoint  for  a 
period  of  five  years  a  superintendent  or 
principal  keeper  of  said  penitentiary  at  an 
annual  salary  of  $3,000.  Under  these  statu- 
tory provisions,  John  E.  Gorscadden,  the  re- 
lator in  the  mandamus  proceeding,  and 
plaintiff  in  the  equity  action,  the  subjects 
of  these  appeals,  was  in  November,  1900,  ap- 
pointed superintendent  of  the  penitentiary 
for  the  term  of  five  years.  In  1902  a  statute 
( Laws  1902,  chap.  127,  p.  387 )  was  passed  en- 
titled ''An  Act  to  Amend  Chapter  Two  Hun- 
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dred  and  Sixty-One  of  the  Laws  of  Eighteen 
Hundred  and  Eighty-Fiv*,  entitled  *An  Act 
.in  Relation  to  the  Management  of  the  Al- 
bany Penitentiary,*  Relative  to  the  Salary  of 
the  Keeper  of  Said  Penitentiary."  This 
statute  amended  §  4  of  the  original  act  of 
1885  in  several  particulars:  First,  it  pro- 
vided that  the  salary  of  the  superintendent 
should  be  fixed  by  the  commission,  instead 
of  being  established  at  the  rate  of  $3,000  a 
year.  It  also  authorized  the  commissioners, 
whenever,  in  their  discretion,  it  seemed  to 
be  for  the  best  interests  of  the  county  of 
Albany,  to  dispense  with  the  services  of  the 
superintendent  and  place  the  penitentiary  in 
the  custody  and  care  of  the  sheriff,  and,  if 
deemed  advisable,  to  close  and  discontinue 
the  same  and  sell  the  lands  and  buildings. 
Assuming  to  act  under  the  authority  grant- 
ed by  the  statute  last  mentioned,  the  com- 
missioners, who,  with  the  sheriff,  are  the 
defendants  in  the  equity  action,  notified  the 
relator  that  on  March  1,  1903,  they  would 
place  the  penitentiary  in  the  hands  of  the 
sheriff  of  Albany  county,  and  would  reniove 
the  relator  from  his  office  as  superintendent. 
Thereupon  Mr.  Corscadden  brought  an  ac- 
tion to  restrain  the  commissioners  from  re- 
moving him  from  his  office  and  from  trans- 
ferring the  penitentiary  to  the  sheriff,  and 
obtained  in  such  action  a  temporary  injunc- 
tion. The  complaint  in  the  action  set  forth 
the  facts  above  recited,  and  charged  that  the 
statute  of  1902  was  unconstitutional  and 
void,  for  several  reasons  stated;  that  it  im- 
paired the  obligation  of  the  plaintiff's  con- 
tract ;  that  it  deprived  him  of  property  with- 
out due  process  of  law,  and  that  it  abridged 
his  privileges  and  immunities  as  a  citiaen  of 
the  United  States  and  a  citizen  of  the  state 
of  New  York;  and  that  it  violated  §  16  of 
article  3  of  the  Constitution  of  the  state, 
which  prescribes  that  ''no  private  or  local 
bill  which  may  be  passed  by  the  legislature 
shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."  The 
complaint  also  alleged  irreparable  injury  to 
the  plaintiff's  rights,  and  that  the  plaintiff 
was  without  adequate  remedy  of  law.  To 
this  complaint  the  defendants,  the  peniten- 
tiary commissioners,  demurred  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Final  judg- 
ment was  awarded  the  plaintiff  on  demurrer, 
and  the  defendants  were  enjoined  from  re- 
moving the  plaintiff  from  his  office,  or  in 
any  way  interfering  with  him  in  the  exer- 
cise of  his  duty.  On  appeal  the  appellate 
division  modified  the  judgment  by  striking 
therefrom  a  provision  restraining  the  de- 
fendants from  fixing  the  plaintiff's  salary, 
and  as  modified  the  judgment  was  affirmed. 
During  the  pendency  of  the  litigation  the 
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county  treasurer  refused  to  pay  the  relator 
his  salary  as  superintendent.  Alter  the  deci- 
sion of  the  special  term  in  the  injuction 
action,  Corscadden  applied  for  a  writ  of  per- 
emptory mandamus  to  compel  the  payment 
of  such  salary.  In  his  moving  affidavit  he 
stated  at  length  the  facts  already  given,  the 
decision  of  the  special  term  awarding  him 
an  injunction,  and  that  he  had  remained  in 
possession  of  the  office.  In  answer  to  the 
application,  the  county  treasurer  disputed 
none  of  the  facts  stated  by  the  relator,  but 
averred  that  an  appeal  had  been  taken  from 
the  judgment.  The  special  term  awarded 
the  writ  as  prayed  for,  and  on  appeal  the 
order  was  affirmed  by  the  appellate  division. 
In  this  court  the  two  appeals-— one  from  tlie 
judgment  in  the  action,  and  the  other  from 
a  final  order  in  the  mandamus  proceeding — 
have  been  argued  together. 

It  will  be  convenient  to  dispose  of  the 
mandamus  proceeding  first,  as  the  issue  pre- 
sented by  that  proceeding  is  very  narrow 
and  sharply  defined.  The  relator  has  con- 
tinued in  possession  of  the  office^  and  the 
salary  has  not  been  paid  to  any  other  claim- 
ant. The  relator  being  thus  an  officer  de 
facto,  the  appellant,  the  coimty  treasurer, 
would  have  been  protected  in  paying  the 
salary  to  him.  At  the  same  time  the  re- 
lator could  not  compel  such  payment  unless 
he  established  that  he  held  the  office  de  jure 
as  well  as  de  faeio,  Dolan  v.  New  York,  68 
N.  Y.  274,  23  Am.  Rep.  168.  Therefore  the 
sole  question  presented  by  the  appeal  in  this 
proceeding  is  the  validity  of  the  provision  of 
the  act  of  1002  which  authorized  the  peni- 
tentiary commissioners  to  discharge  the  re- 
lator and  turn  the  penitentiary  over  to  the 
sheriff.  We  agree  with  the  learned  court 
below  that,  so  far  as  relates  to  that  pro- 
vision, the  statute  is  in  conflict  with  the 
constitutional  mandate  that  a  local  or 
private  bill  shall  not  embrace  more  than 
one  subject,  which  shall  be  expressed  in  the 
title.  The  difficulty  with  the  statute  is  not 
that  it  embraces  more  than  one  subject,  but 
that  that  subject  is  not  sufficiently  ex- 
pressed in  the  title.  The  whole  matter  of 
the  regulation,  cuatody,  and  disposition  of 
the  penitentiary,  the  nimiber  and  grades,  the 
appointment,  terms,  tenure,  and  salaries  of 
its  officers,  might  properly  constitute  but  a 
single  statute.  But  the  divisibility  of  sub- 
jects is  very  much  akin  to  the  divisibility  of 
matter,  and  most  subjects  include  things 
which  may  be  treated  as  mere  details  of  the 
greater  subjects,  or  as  independent  subjects 
in  themselves.  The  object  of  the  constitu- 
tional requirement  was  to  "advise  the  pub- 
lic in  general,  and  members  of  the  legisla- 
ture in  particular,  by  the  title  of  the  bill, 
what  interests  are  likely  to  be  affected  by 
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its  becoming  a  law."  People  ex  rel.  Bur-- 
roughs  v.  Brinkerhoff,  68  N.  Y.  259.  There- 
fore is  it  very  apparent  that  the  title  of  a. 
bill  may  be  so  limited  as  to  exclude  pro- 
visions which'  imquestionably  could  fairly  be- 
enacted  in  a  single  statute  with  a  more  com- 
prehensive title.  In  the  title  of  the  statute 
before  us  it  is  stated  that  the  purport  of 
the  act  is  not  merely  to  amend  "An  Act  in 
Relation  to  the  Management  of  the  Albanj^ 
Penitentiary,"  but  to  amend  it  only  in  one 
particular  and  on  one  subject, — ^the  salary  of 
the  keeper  of  the  penitentiary.  To  our 
minds,  such  a  title  not  only  fails  to  advise 
the  public  and  the  legislature  that  any 
other  details  of  the  penitentiary  manage- 
ment than  the  salary  of  the  keeper  are  af- 
fected by  the  bill,  but  is  substantially  a 
proclamation  to  the  contrary.  We  do  not 
deem  it  profitable  to  review  the  many  de- 
cisions of  the  courts  on  the  effect  of  the 
constitutional  inhibition  under  discussion. 
The  general  rule  to  be  deduced  from  them 
is  that  it  is  not  necessary  that  the  title  of 
the  bill  should  be  the  best  that  could  be  se- 
lected, nor  is  it  necessary  to  set  forth  in  the 
title  the  various  details  of  the  object  or  pur- 
pose to  be  accomplished  by  the  bill.  It  is- 
sufficient  if  the  title  fairly  expresses  the^gen- 
eral  purpose  of  the  bill,  but  at  the  same 
time  the  title  must  be  such  aa  to  reason- 
ably apprise  the  public  of  the  interests  thai; 
are  or  may  be  affected  by  the  statute.  If 
there  be  any  conflict  in  the  decisions,  it  is 
not  as  to  these  general  rules,  but  aa  to  their 
application  to  particular  cases.  In  the 
present,  case  we  think  that  the  title  of  the 
bill,  instead  of  apprising  the  public  that  it 
was  intended  to  bestow  powers  upon  the 
commissioners  to  discontinue  the  peniten- 
tiary or  turn  it  over  to  the  sheriff,  tended 
to  avert  attention  from  the  subject. 

The  order  appealed  from  should  therefore- 
he  affirmed,  with  costs. 

Having  determined  that  the  attempted  re- 
moval of  Mr.  Corscadden  from  his  office  of 
superintendent  of  the  penitentiary  was  il- 
legal, the  only  question  whidi  remains  to  be 
decided  in  the  injunction  action  is  whether 
such  an  action  can  be  maintained.  We  aro 
of  opinion  that  it  cannot.  As  early  as  the 
case  of  Tappan  v.  Oray,  9  Paige,  507,  it  was 
held  by  the  chancellor  that  the  court  of 
chancery  had  no  jurisdiction  to  enjoin  at  the 
suit  of  the  incumbent  of  an  office  the  in- 
trusion of  a  hostile  claimant  illegally  ap- 
pointed to  the  office.  This  decision  was  unan- 
imously affirmed  by  the  court  of  errors. 
7  Hill,  259.  In  Re  Sawyer,  124  U.  S.  200,  31 
L.  ed.  402,  8  Sup.  Ct.  Rep.  4b2,  the  Supreme 
Court  of  the  United  States  held  that  an  in- 
junction granted  by  the  circuit  court  of  the 
United  States  to   restrain   the  mayor  and 
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<!oinmon  council  of  the  city  of  Lincoln  from 
removing  a  police  judge  was  absolutely  void, 
'  and  discharged    on    habeas    corpus  the  de- 
fendantSf  who  had  been  committed  for  vio- 
lating the   injunction.    This   decision   pro- 
ceeded, as  appears  by  an  opinion  of  a  ma- 
jority of  the  court,  not  on  the  ground  that 
a  Federal  court  could  not  interfere  with  the 
appointment  and   removal   of  officers  of  a 
municipality  created  by  the  state,  but  on  the 
broader  ground  that  a  court  of  equity  had 
no  jurisdiction  to  restrain  the  removal  of  a 
public  officer,  and  the  first  authority  cited 
to  sustain  that  position  was  the  decision  of 
the  courts  of  this  state  in  Tappan  v.  Chray, 
The  same  principle  was  again  declared  in 
White  Y.  Berry,  171  U.  S.  386,  43  L.  ed.  191), 
18  Sup.  Gt.  Rep.  917,  where  it  was  held  that 
a  court  of  equity  has  no  jurisdiction  aver 
the  appointment  and  removal  of  public  offi- 
•<xrs,  and  that  the  determination  of  the  title 
to  public  office  belongs  exclusively  to  the 
•courts  of  law,  to  be  exercised  by  mandamus, 
prohibition,  and  quo  warranto,  as  the  cir- 
cumstances of  the  case  and  the  mode  of  pro- 
cedure may  require.    The  doctrine  declared 
in  Tappan  t.  Qray  has  been  almost  invari- 
ably followed  in  this  state,  there  being  only 
-one  reported  case  to  the  contrary.    In  Peo- 
j}le  ex  rel.  Wood  t.  Draper,  24  Barb.  265 
(the  famous  Metropolitan  Police  Case),  an 
application  for  an  injunction  restraining  the 
clefendants  from  assuming  to  act  as  police 
•commissioners   was   denied   on   the   ground 
tliat  the  court  had  no  power  to  grant  such 
relief.    In  Mott  v.  Connolly,  50  Barb.  516,  a 
similar  application  brought  by  the  deputy 
tax  commissioners  of  the  city  of  New  York 
against  persons  claiming  to  act  as  commiit- 
sioners  of  taxes  and  assessments  under  a 
statute  alleged  to  be  invalid  was  refused  on 
the  ground  that  the  title  to  office  could  be 
•determined  only  in  an  action  at  law.    To  the 
same  effect  are  People  v.  Matiier,  2  Abb.  Pr. 
N.  S.  289;  Coulter  y.  Murray,  15  Abb.  Pr. 
N.  S.  129;  Morris  v.  Wkelan,  11  Abb.  N.  C. 
64;  and  Johnston  v.  Oarside,  65  Him,  20S, 
20  N.  Y.  Supp.  327.    The  exception  referred 
to  is  Palmer  v.  Foley,  45  How.   Pr.   110. 
There  an  injuncti(Mi  obtained  by  the  cham- 
berlain of  the  city  of  New  York  against  the 
•defendant,  who  claimed  to  have  been  ap- 
pointed deputy  chamberlain  l^  the  comp- 
troller of  the  city  of  New  York  in  hostility 
to  an  appointee  to  the  same  office  by  the 
•ehamberlain,  was  upheld  by  the  general  term 
•of  the  superior  court  of  New  York,  though 
•by  a  divided  court.    The  majority,  while 
conceding  that  the  title  to  the  office  of  dep- 
uty chamberlain  could  not  be  tried  in  the 
«uit,  placed  the  decision  on  the  theory  that 
the  invasion  of  the  plaintiff's  office  by  the 
•defendant   would   be  a   trespass,  and   that 
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f  there  was  imposed  on  the  plaintiff  the  duty 
of  preserving  and  caring  for  the  public 
books  and  records.  We  are  not  impressed 
with  the  theory  on  which  the  superior  court 
upheld  the  action.  If  the  theory  is  sound, 
it  would  seem  to  be  equally  applicable  to  the 
cases  of  all  public  officers,  and  the  result  cf 
the  doctrine  of  the  case  would  be  that  every 
official  could  retain  his  office  until  his  suc- 
cessor had  succeeded  in  ousting  him  by  a  quo 
warranto.  There  are  two  cases  that  per- 
haps should  be  noticed,  though  in  fact  they 
are  not  applicable  to  the  point  before  us. 
Neu)  York  v.  Flagg,  6  Abb.  Pr.  296,  was 
brought  by  the  city  of  New  York  against 
two  rival  claimants  to  the  office  of  street 
commissioner,  and  against  the  comptroller 
of  the  city,  to  prevent  the  comptroller  from 
paying  official  salaries  to  either  of  the  claim- 
ants or  their  subordinates  until  the  title  to 
the  office  could  be  decided  in  quo  warrania, 
and  also  restraining  such  claimants  from 
suing  for  their  salary.  The  supreme  court 
at  special  term  granted  the  injunction.  The 
action  was  really  in  the  nature  of  one  of  in- 
terpleader, though  singular  in  its  form,  and 
probably  entirely  unnecessary,  as  payment 
to  the  de  facto  officer  would  have  protected 
the  city  from  the  claim  of  the  officer  de  jure. 
Reis  V.  Rohde,  34  Hun,  161,  was  an  action 
between  a  church  and  certain  perscms  claim- 
ing to  be  trustees,  whom  it  was  sought  to 
enjoin  from  acting  as  such.  The  jurisdic- 
tion of  the  court  to  grant  the  injunction 
seems  to  have  been  upheld  on  the  theory 
that  the  church  itself  had  recognized  the 
plaintiffs  as  trustees,  and  not  the  defend- 
ants. 

Indeed,  the  principle  that  a  court  of  equi- 
ty will  not  entertain  jurisdiction  over  con- 
tests to  public  office  has  been  so  fully  recog- 
nized in  this  state  that  there  seems  to  be  no 
direct  authority  in  this  court  on  the  ques- 
tion, though  several  instructive  cases  may 
be  found.  In  People  v.  Albany  d  8.  R.  Co. 
57  N.  Y.  161,  it  was  said:  "Elections  to  of- 
fice, whether  public  or  corporate,  were  never 
in  England,  nor  in  this  state  up  to  the  date 
of  the  Code,  matters  of  equitable  considera- 
tion. They  depended  only  on  legal  inquirie.s 
and  legal  principles,  and  no  instance  can  be 
found  in  which  title  to  office  has  been  dealt 
with  by  the  courts  on  any  other  basis."  A 
few  cases  in  which  this  rule  has  been  recog- 
nized, rather  than  expressly  decided,  may  be 
referred  to.  In  People  ex  rel.  Wren  v.  Goet- 
ting,  133  N.  Y.  569,  30  N.  E.  968,  the  relator 
sought  a  mandamus  to  compel  the  defend- 
ant to  recognize  him  as  clerk  of  the  court; 
claiming  that«  because  he  was  a  veteran,  his 
removal  was  illegal.  A  successor  had  been 
appointed.  The  court  below  denied  the  ap- 
plication on  the  merits,  holding  that  the  de- 
fendant had  power  to  remove  the  relator. 
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This  court  affirmed  the  decision  below,  not 
on  the  merits,  but  on  the  ground  that,  an 
incumbent  being  in  the  office,  the  plaintiff's 
only  remedy  was  by  quo  warranto.  People 
ex  rel.  Lewis  v.  Brush,  146  N.  Y.  60,  40  N. 
£.  502,  and  many  other  decisions,  are  to  the 
same  effect.  In  Re  Hart,  159  N.  Y.  278.  54 
N.  E.  44,  the  relator  applied  for  a  manda- 
mus to  a  canvassing  board  to  compel  the 
board  to  declare  him  elected  a  justice  of  the 
supreme  court  in  the  place  of  a  deceased 
judge, — a  vacancy  which  the  people  had  as- 
sumed to  fill  by  choosing  anotlier  person  at 
an  earlier  election.  The  writ  was  refused, 
and  the  refusal  was  upheld  by  this  court  on 
the  ground  that  the  relator  should  be  remit- 
ted to  a  quo  warranto.  It  seems  to  me 
somewhat  inconsistent  to  hold  that  a  person 
removed  from  office,  though  illegally,  must 
resort  to  a  quo  warranto  against  his  succes- 
sor, and  yet  to  permit  him  to  institute  in 
advance  an  action  in  equity  to  restrain  his 
successor  from  entering  into  possession  or 
to  oust  him.  It  is  alleged  in  the  complaint 
that  the  injury  to  the  plaintiff  will  be  irrep- 
arable, and  that  he  has  no  adequate  rem- 
edy at  law.  But  there  is  no  fact  stated  in 
the  complaint  to  support  these  allegations. 
Nothing  appears  to  show  that  in  any  respect 
he  would  be  worse  off  than  any  other  public 
officer  illegally  or  improperly  removed.  He 
has  always  had  an  ample  remedy  at  law. 
If  the  office  was  filled  by  another  person,  his 
remedy  was  by  quo  warranto.  If  it  was  not 
filled,  he  could  resort  to  mandamus.  This 
was  held  in  People  ex  rel,  Kelly  v.  Brooklyn^ 
77  N.  y.  503,  33  Am.  Rep.  659.  See  Stale 
ex  rel.  MoDermoit  v.  Miller,  45  N.  J.  L.  251 ; 
Merrill,  Mandamus,  §§  143,  148;  2  Dill. 
Mun.  Corp.  §  847. 

The  authorities  on  which  the  learned  coun- 
sel for  the  respondent  relies  for  the  support 
of  this  action  are  not  applicable.  Rathhone 
V.  Wirth,  150  N.  Y.  459,  34  L.  R.  A.  408,  45 
N.  E,  15,  was  a  taxpayer's  action  brought 
under  the  statute.  On  a  motion  to  continue 
a  preliminary  injunction,  the  defendants 
challenged  the  right  of  the  plaintiff  to  main- 
tain the  suit.  The  objection  was  overruled 
but  the  learned  judge  who  heard  the  appli- 
cation (now  the  chief  judge  of  this  court) 
placed  his  decision  solely  on  the  ground  of 
the  taxpayers'  statute  (Code  Civ.  Proc.  § 
1925),  without  which  he  states  that  the 
plaintiff  would  have  no  standing.  The  de- 
fendants seem  to  have  acquiesced  in  the  pro- 
priety of  this  ruling,  for  the  point  does  not 
appear  to  have  been  raised  in  the  subsequent 
stages  of  the  litigation.  The  other  cases 
cited  are  actions  brought  to  restrain  the  il- 
legal invasion  by  public  officers  of  private 
property  rights,  and  have  no  bearing  on  the 
question  before  us,  for  it  is  the  settled  law 
of  this  state,  and  of  all  the  other  states  of 
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the  Union,  with  the  exception,  it  is  said,  of 
North  Carolina,  that  there  is  no  property 
right  in  a  public  office.  Conner  v.  New 
York,  5  N.  Y.  285;  Butler  v.  Pennsylvania^ 
10  How.  402,  13  L.  ed.  472;  Mechem,  Pub. 
Off.  §  857;  People  ex  rel.  Devery  v.  Colei\ 
173  N.  Y.  103,  65  N.  E.  956. 

A  full  review  of  the  decisions  in  the  other 
states  on  the  right  of  a  court  of  equity  to- 
intervene  in  the  contest  for  public  office  is 
found  in  Re  Saicyer,  124  U.  S.  200,  31  L.  ed> 
402,  8  Sup.  Ct.  Rep.  482,  from  which  it  ap- 
pears that  at  least  originally  there  was  uni- 
versal concurrence  in  the  doctrine  of  the 
courts  of  this  state.  Of  late  the  Pennsylva- 
nia courts  seem  to  have  departed  to  some  ex- 
tent from  the  earlier  decisions.  This  course 
appears  to  have  been  dictated  by  a  consider- 
ation of  the  embarrassment  which  might  oc- 
cur from  a  contest  over  a  public  office  be- 
tween rival  claimants,  each  asserting  that 
he  was  in  possession  thereof.  This  consider- 
ation seems  also  to  have  largely  influenced 
the  court  below  in  the  decision  of  this  case. 
Whatever  force  there  may  be  in  it,  we  do  not 
think  it  justifies  an  extensicm  of  equity  ju- 
risdiction on  the  subject.  If  ever  public- 
convenience  would  have  authorized  the  in- 
tervention of  equity  in  a  controversy  beyond 
its  cognizance,  that  controversy  was  the  one- 
passed  on  by  this  court  in  People  v.  Albantf^ 
d  Susquehanna  Railroad  Company,  where  "a 
war  of  injunctions"  had  caused  in  a  part 
of  the  state  no  small  degree  of  publie* 
disorder.  Yet  the  court  there  held  that 
no  case  of  equitable  cognizance  was- 
presented.  We  appreciate  the  inconven- 
ience and  confusion  that  may  arise 
from  decisions  over  public  office,  and  wc- 
have  not  been  without  our  fair  share  of 
such  contests  in  this  state.  Yet  they  all- 
seem  to  have  been  settled  reasonably  satis- 
factorily by  proceedings  at  law.  We  are  by 
no  means  certain  that  the  intervention  of  a 
court  of  equity  in  such  contest  might  not 
create  as  gi*eat  evils  as  those  sought  to  be 
remedied,  and  might  not  make  "confusion 
worse  confoimded."  An  injunction  granted 
against  a  public  officer  towards  the  close  of 
his  official  term,  restraining  him  from  mak- 
ing appointments  to  office,  if  decided  to  have 
been  erroneoasly  granted,  would  work  a 
wrong  that  could  not  be  remedied.  The 
very  limitation  on  the  modes  of  procedure 
in  courts  of  law  that  renders  it  necessary  in 
many  cases  to  appeal  to  a  court  of  equity 
seems  to  render  the  law  courts  best  fitted  to 
determine  a  litigation  over  a  public  c^ce. 
The  parties  to  a  suit  or  proceeding  at  law 
are  certain,  the  procedure  is  certain,  the  is- 
sues to  be  decided  simple,  and  the  form  of 
judgment  certain.  It  does  not  require  a 
very  long  memory  to  recall  the  fact  that  the 
greatest  usurpation  by  a  court  of  the  right 
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of  a  state  to  choose,  its  own  officers — ^a  usur- 
pation ultimately  condemned  by  all  political 
parties — ^was  effected  by  means  of  an  in- 
junction. However  this  may  be,  if  it  is  de- 
sirable io  extend  the  jurisdiction  of  equity 
to  contests  for  public  office,  that  should  be 
done  by  the  action  of  the  legislature. 

The  judgment  appealed  from  should  be  re- 
veraedj  and  the  complaint  dismissed,  with- 
out costs. 

Bartlett,  MAriin,  and  VAnn,  JJ.,  con- 
cur. 

In  first  case  Parker,  Ch.  J.,  O'Brien, 
and  Wen&er,  JJ.,  concur  in  result. 


%  Ch.  J.,  dissenting: 

There  is  one  proposition,  the  basic  one  in 
this  controversy,  about  which  we  are  agreed, 
— every  member  of  this  court,  every  member 
of  the  appellate  division,  and  the  judge  at 
special  term, — and  that  is  that  the  statute 
under  which  the  Albany  Penitentiary  com- 
mission have  undertaken  to  remove  plaintiff 
is  absolutely  void.  All  agree  that  it  offends 
against  the  Constitution  of  the  state,  and, 
some  assert,  in  more  than  one  respect. 
Hence  the  legislature  had  not  any  power  to 
pass  it,  and,  although  they  did,  in  form,  en- 
act itj  as  the  Constitution  prohibits  it  the 
result  is  precisely  as  if  the  act  was  not 
passed.  It  accomplishes  nothing.  While 
pretending  to  confer  authority,  it  in  fact 
confers  none  whatever.  It  neither  author- 
izes action,  nor  can  it  protect  onu  who  at- 
tempts to  act  under  it. 

The  majority  opinion,  which  sustains  the 
decisions  below,  in  a  mandamus  proceeding, 
in  compelling  the  county  treasurer  to  pay 
plaintiff  his  salary  as  superintendent  of  the 
Albany  Penitentiary,  concedes  that  the  ac- 
tion of  the  commission  in  notifying  plaintiff 
that  on  March  1,  1903,  they  would  remove 
him  from  office,  and  put  the  sheriff  of  the 
county  in  possession,  as  the  statute  was  in- 
tended to  authorize,  does  not  affect  plain- 
tiff's right  to  the  salary,  so  long  as  he  was 
actually  in  office  after  that  date.  Why? 
Because  the  statute  purporting  to  authorize 
the  action  of  the  commission  is  void,  and 
therefore  without  support,  and  the  situation 
is  precisely  the  same  as  if  nothing  had  been 
done. 

Notwithstanding  the  invalidity  of  the 
statute,  the  Albany  Penitentiary  commission 
proposed  to  oust  plaintiff.  -  This  is  demon- 
strated, first,  by  their  attempt  to  remove 
plaintiff  and  put  the  sheriff  in  possession; 
second,  by  the  fact  that  after  an  adjudica- 
tion by  both  special  term  and  appellate  divi- 
sion that  the  statute  is  whoUv  void,  and  con- 
fers  no  authority  whatever  upon  the  commis- 
sion, they  have  appealed  to  this  court,  urg- 
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ing  that,  no  matter  if  they  were  proceedings 
under  a  void  statute,  equity  could  not  check 
them;  third,  by  their  demurrer  to  the  com- 
plaint, by  which  they  necessarily  admit  the- 
allegations  of  the  complaint  that  it  is  their 
purpose,  without  authority  of  law  and  in 
violation  of  law,  to  deprive  Corscadden  of 
the  honor  of  his  position,  the  salary  of  his 
office,  and  a  home  and  support  for  himself 
and  his  family  for  a  fixed  term  of  years. 

The  question  about  which  we  differ  is 
whether  a  court  of  equity  is  powerless  to- 
prevent  this  wrong.  No  one  but  the  Albany 
Penitentiary  commissicm  and  their  counsel 
pretend?  that  it  ought  not  to  be  prevented. 
Certainly  no  judge  who  has  heard  the  case- 
has  been  willing  to  make  any  such  assertion. 
But  some  of  them  do  say  that,  although 
this  Albany  Penitentiary  commission  has 
not  any  authority  whatever  to  put  Corscad- 
den out  of  office,  and  the  sheriff  in,  a  surveys 
of  the  authorities  seems  to  indicate  that 
equity  is  powerless  to  prevent  the  wront^, 
which,  if  once  done,  is  without  adequate 
remedy  at  law. 

No  situation  precisely  like  this  has  ever 
before  been  presented  to  the  courts  of  this 
state,  and  hence  it  is  the  first  time  that 
equity  has  had  a  chance  to  assert  her  pow- 
er. A  situatio]!  analogous  in  most  respects 
to  the  one  presented  by  this  record  was  be- 
fore the  court  in  Rathhone  v.  Wirihf  150  N. 
Y.  459,  34  L.  R.  A.  408,  45  N.  E.  15.  An 
unconstitutional  statute  purported  to  au- 
thorize the  appointment  of  officials,  and  a. 
suit  in  equity  was  brought  to  restrain  ac- 
tion by  municipal  officers  imder  that  stat- 
ute. The  suit  in  that  case,  however,  waa 
brought  by  a  taxpayer,  instead  of  by  a  per- 
son directly  interested.  Otherwise  it  will 
be  observed  that  the  situations  are  in  alt 
material  respects  analogous.  It  was  object- 
ed in  that  case  at  special  term  that  a  tax- 
payer could  not  maintain  such  an  action,, 
and,  while  the  court  conceded  that  a  tax- 
payer could  not  have  maintained  such  an  ac- 
tion prior  to  the  taxpayers'  statute  of  1872 
(chap.  161,  p.  467),  as  amended  in  1881 
(chap.  531,  p.  700),  it  was  held  that  since- 
the  latter  amendment  a  taxpayer  could 
maintain  it.  And  the  judgment  declared 
the  statute  void,  and  restrained  the  munic- 
ipal authorities  from  acting  under  it,  and 
the  judgment  was  finally  sustained  in  this, 
court.  That  case  is  authority  for  the  prop- 
osition that  if  some  Albanian,  as  taxpayer, 
had  brought  this  action,  he  could  have  main- 
tained it.  This  plaintiff's  interest  is  even 
greater  than  that  of  a  taxpayer,  and  equity 
should  afford  relief  to  him  as  it  would  to  i\. 
taxpayer.  And  it  should  be  diligent  in  dis- 
covering the  way  to  do  it,  inasmuch  as  the 
ends  of  justice  would  be  attained  by  such  a. 
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result.  Indeed,  justice  to  this  plaintiff  can 
only  be  attained  by  affirming  the  judgment 
m  this  action.  We  are  commanded  to  as- 
sume from  the  pleadings  that  plaintiff  has 
no  adequate  remedy  at  law,  and  such  is  the 
fact.  In  such  case  equity  seeks  to  lend  its 
aid,  and  will  only  be  deterred  from  it  when 
the  result  either  violates  some  established 
principle  of  equity,  or  will  create  a  bad  prec- 
edent. 

We  now  come  to  the  point  of  division  in 
this  court,  as  to  which  I  think  the  court  be- 
low took  the  broader  and  sounder  view. 
Hie  majority  of  this  court  say,  and  cite  a 
wealth  of  authority  in  support  of  it,  that 
equity  will  not  lend  its  aid  to  try  the  title 
to  office;  that  election  contests  and  disputes 
relating  to  the  title  to  office  belong  to  the 
courts  of  law.  More  authorities  might  have 
been  cited  in  the  same  direction,  but  none 
whatever  need  have  been.  Such  is  the  law 
of  this  state, '  as  all  agree.  Those  cases, 
however,  and  the  principle  established  by 
them,  have  no  application  to  this  case.  It 
is  not  pretended  that  any  one  of  them  pre- 
sents a  situation  like  the  case  before  us. 
They  relate  to  contests  between  rival  claim- 
ants for  the  same  office.  This  case,  however, 
does  not  involve  the  title  to  office  in  any 
such  sense.  Plaintiff  is  in  office*,  and  enti- 
tled to  draw  his  salary,  as  the  majority  opin- 
ion asserts,  not  only  because  he  is  in  posses- 
sion of  the  office,  but  also  because  he  has  the 
right  to  it.  There  is  no  claimant  contest- 
ing the  office  with  him ;  no  man  possessed  of 
even  a  shadow  of  a  claim  of  right  to  that 
office.  And  so  we  held  in  affirming  the  man- 
damus proceeding  requiring  the  county 
treasurer  to  pay  plaintiff's  salary.  And 
that  being  so,  how  can  it  be  said  that  the 
title  to  office  is  involved?  If  there  was  a 
claimant  to  this  office,  having  some  sem- 
blance of  authority  for  his  claim,  then  these 
authorities  would  apply;  but,  as  we  have 
seen,  there  is  no  such  claimant.  Instead, 
there  are  certain  commissioners  of  the  Al- 
bany Penitentiary,  who,  as  we  must  assume 
from  the  demurrer  to  this  complaint,  at- 
tempted to  oust  plaintiff  from  his  office 
<6  L.  R.  A. 


without  authority  of  law.  That  which  they 
have  undertaken  to  do,  and,  as  we  must  as- 
sume, will  do,  notwithstanding  the  unani- 
mous agreement  of  all  the  judges  in  all  the 
courts  in  which  this  case  has  been  that  thev 
have  no  authority  for  it,  is  to  oust  plaintiff 
from  his  residence,  deprive  his  family  of 
support  promised  him  under  lawful  author- 
ity, and  take  away  from  him  his  salary. 
The  situation  is  precisely  as  it  would  be  if 
the  board  of  supervisors  should  by  resolu- 
tion declare  the  office  vacant,  appoint  a  suc- 
cessor, and  then  proceed  in  a  body  to  the 
penitratiary  to  eject  the  incumbent  by  force 
and  install  him  whom  they  had  chosen  as 
his  successor.  The  Albany  Penitentiary 
commission  have  no  more  authority  to  do  it 
than  would  the  board  of  supervisors  have, 
for,  as  we  have  seen,  their  so-called  author- 
ity is  void,  and  therefore  they  have  no  au- 
thority whatever;  and  hence  equity  should 
interfere,  inasmuch  as  plaintiff  has  no  ade- 
quate remedy  at  law,  as  we  must  assume 
under  this  complaint  and  the  demurrer 
thereto,  and  as  is  the  fact.  Assuming,  how- 
ever, for  the  purpose  of  the  argument  only, 
that  equity  will  treat  this  void  statute  with 
such  respect  as  to  refuse  to  affirm  a  judg- 
ment of  a  court  of  equity  founded  on  the  in- 
validity of  the  statute  until  a  court  of  law 
has  declared  it  void,  then  we  should  affirm, 
because,  as  a  court  of  law,  and  in  the  man- 
damus proceeding,  we  have  declared  this 
statute  to  be  void.  We  have  decided  in  a 
common-law  proceeding  that  this  statute  is 
null  and  void,  and  hence  that  under  it  there 
can  never  be  developed  even  the  shadow  of  a 
claim  of  title  to  the  office  held  by  this  plain- 
tiff. Can  we  justify  a  decision  handed  down 
on  the  same  day,  but  on  the  equity  side  of 
the  court,  holding  that  plaintiff's  title  to  of- 
fice is  involved  by  reason  of  such  void  stat- 
ute? 

The  judgments  of  the  courts  below,  in  th^ 
rendition  of  which  th^  have  been  unani 
mous,  should  be  affirmed. 

O'Briem  and  Werner^  JJ^  concur* 
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'A  promise  by  an  adjolnliiar  lot  o^rner 
to    tbe    builder    of    a    party    ^p<irall    to 

compensate  him  for  the  use  thereof  is  per- 
sonal to  the  promisee,  and  not  a  covenant  run- 
ning with  his  land;  and  where  the  builder's 
lot  is  conveyed  to  one  party,  and  the  party- 
wall  ajH'eement  assigned  to  another,  the  lat- 
ter Is  entitled  to  the  sum  due  under  such 
agreement. 

(January  21,  1903.) 

*Headnote  by  Lobinoisb,  C. 


ERROR  to  the  District  Court  lot  Howard 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  contract 
to  pay  for  a  party  wall.    Affirmed, 

The  facts  are  stated  in  the  Commissioner'B 
opinion. 

Messrs.  T.  T.  Bell  and  Doyle  St  Berge, 
for  plaintiffs  in  error: 

The  contract  involved  in  this  case  is  not 
merely  a  personal  one  between  the  parties, 
but  benefits  and  burdens  arise  from  such 
covenants,  are  inseparably  connected  there- 
with, and  necessarily  pass,  according  to  the 
manifest  intention  of  the  parties,  to  a 
grantee  of  the  land. 

Kimm  v.  Griffin^  67  Minn.  25,  64  Am.  St. 


^OTB. — Enforcement  of  obligation  to  contribute 
to  cost  of  party  ioalls,  by  or  against 
grantees  or  successors  in  title, 

I.  Introduction,  674. 
J[I.  Obligation  based  on  contract. 

a.  Treated  from  the  standpoint  of  cov- 
enants running  toith  the  land. 

1.  Nature  of  agreement., 

a.  Concerns  the  land,  675. 

b.  Does  not  concern  the  land, 

676. 
a  Distinction    between    benefit 
and  burden  of  agreement, 
677. 

2.  Indication  of  intent  to  bind  and 

benefit  successors  in  title. 

a.  Necessity,  678. 

b.  Existence  of. 

(1)  Found    to    eoist,    678. 

(2)  Not    found    to    ewist, 

679. 
4,  Privity  of  estate. 
a.  Definition,  681. 
d.  Bcttoeen  covenanting  parties. 

(1)  Necessity,  682. 

(2)  Existence  of. 

(a)  Between       land- 

lord and  tenant^ 
683. 

(b)  Bettceen  grantor 

and      grantee, 
»83. 

(c)  Between    adjoin- 

ing owners. 

aa.  Easement 
inferential- 
ly     created, 
683. 
bb.  Sufficiency 
of  easement 
to    create 
privity,  6S4. 
cc.  lAen  aspriv- 
ity    of    es- 
tate, 685. 
'e.  between    covenanting    party 
and   subsequent    holder   of 
his  property,  685. 
4,  Formal  requisites, 
a.  Seal,  685. 
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a,  4— continued. 

b.  Mention  of  assigns,  687. 
6.  Running  of  benefit  and  burden, 
687. 

a.  Benefit,  687. 

b.  Burden,  687. 

c.  Distinction  between,  687. 

d.  Effect  of  unity  of  title,  688. 

e.  Running    of   covenant   after 

use  and  failure  to  pay,  688. 

f.  Privity  of  estate  in  the  sense 

of  succession,  689. 

g.  Notice,  689. 

6.  Ownership    of    entire    wall    by 

builder,  690. 

7.  Miscellaneous,  691. 

b.  Enforcement    between   assigns,   based 

on  builder's  ownership  of  entire 
wall. 

1.  Ownership    of    entire    wall    by 

builder. 

a.  Irrespective     of     terms     of 

agreement,  692. 

b.  Oovemed  by  terms  of  agree- 

ment, 693. 

c.  Necessity  that  agreement  be 

under  seal,  693. 

2.  Title  to  entire  wall  and  right  to 

receive  payment  vest  in  grantee, 
693. 

3.  Nonbuilder*s  grantee  with  notice 

bound  to  pay  on  use,  694. 

4.  Measure  of  liability,  695. 

5.  Effect  of  ownership  of  both  prop- 

erties by  builder,  695. 

6.  Rights  of  purchaser  from  builder 

after  use  of  wall,  695. 

c.  Enforcement    on    theory    of    implied 

equitable  lien  or  oJtarge. 

1.  Equitable  lien  or  charge  inferred, 

695. 

2.  Affirmative  nature  of  agreement 

not  a  bar,  698. 

8.  Enforceable      against      grantees 

with  notice,  698. 

4.  What  constitutes  notice,  698. 

5.  Builder's     rights     obtained      by 

grantee,  698. 

6.  Judgment  solely  against  property, 

698. 

7.  Lien  follows  land  into  hands  of 

purchaser,  with  notice,  from  the 
user,  699. 
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Rep.  385,  69  N.  W.  634;  Savage  v.  Mason, 
3  Cush.  500;  Piatt  v.  Eggleston,  20  Ohio  St. 
414 ;  Adams  v.  Noble,  120  Mich.  545,  79  N. 
W.  810;  Burr  y.  Lamaster,  30  Neb.  693,  9 
L.  R.  A.  637,  27  Am.  St.  Rep.  428,  46  N.  W. 
1015;  National  L.  Ins,  Co,  v.  Lee,  75  Minn. 
157,  77  N.  W.  794. 

If  the  title  to  the  whole  wall  was  in  the 
builder,  the  covenant  and  contract  would 
pass  with  the  land,  and  a  sale  of  one  half 
would  be  made  when  the  wall  was  joined  to 
and  used. 

Tomblin  v.  Fish,  18  111.  App.  439;  Stan- 
dish  V.  Lawrence,  111  Mass.  Ill;  Burlook  v. 
Peck,  2  Duer,  90. 

Messrs,  J.  A.  HAsgArt  and  A.  A. 
Kendall,  for  defendants  in  error: 

The  money  was  payable  to  Enevoldsen, 
not  because  he  happened  to  be  the  owner  of 
the  south  45  feet  of  said  lots,  but  because  he 


had  paid  out  his  own  money  and  expended 
his  own  labor  and  material  on  the  Kendall 
lot,  an  entirely  separate  and  distinct  piece 
of  property. 

Gibson  v.  Eolden,  115  111.  207,  56  Am. 
Rep.  146,  3  N.  E.  282. 

Owners  of  a  party  wall  are  not  joint  ten- 
ants, or  tenants  in  common,  but  each  owns 
in  severalty  all  that  part  thereof  standing^ 
on  his  land. 

Shiverick  v.  R,  J,  Gunning  Co,  58  Neb.  29,. 
78  N.  W.  460. 

If  the  covenant  is  of  a  mere  collateral  na- 
ture, %.  e.,  to  the  land,  it  is  a  personal  obli- 
gation, and  does  not  run  with  the  land ;  and, 
if  it  is  incapable  in  law  of  attaching  to  the 
estate,  it  will  not  bind  or  inure  to  the  as- 
signees, even  though  they  are  expressly 
named. 

Tiedeman,  Real  Prop.  190,  862. 


II.— continued. 

d.  Enforcement  of  parol  agreements  in 

equity,  699. 
6b  Notice  as  basis  of  personal  liability  at 
law  of  purchaser  from  nonbuHder, 
700. 
t.  Obligation  of  assignee  based  upon  pro- 
ijision  in  deed  under  which  non- 
builder's  title  acquired, 

1.  Subject  to,  700. 

2.  Agreement  assumed,  701. 
8.  Other  stipulations,  701. 

g.  Other  grounds  of  enforcement  between 
assxgns. 

1.  PHvity  of  contract,  702. 

2.  Custom,  702. 

3.  Express  liens,  708. 

h.  Obligation  under  contract  as  encum- 
brance. 

1.  Running  covenant,  708. 

2.  Builder's     ownership     of     entire 

wall,  704. 
8.  Equitable  charge,  704. 

4.  Egress  lien,  704. 

6.  Builder's   easement   in  nonbuild- 
er's  land,  704. 
L  Miscellaneous,  705. 
IIL  Noncontractual  obligation, 

a.  Implication  of  promise  to  share  ex- 
pense of  wall  erected  without 
express  contract. 

1.  WaU  erected  merely  with  consent 

of  adjoining  owner,  705. 

2.  Erection  of  wall  with  expectation 

of    payment,     to     nonbuilder's 
knowledge,  705. 
8.  Erection    of    wall    against    non- 
builder's  wish,  706. 
bi  Statutory  obligation,  706. 

e.  Obligation     imposed     by     municipal 

ordinance  or  building  regulation,  710. 
d.  Constitutionality   of   party-wall   stat- 
utes, 710. 

I.  Introduction. 

Compensation  for  a  portion  of  the  cost  of  a 
party  wall  erected  at  the  sole  expense  of  the 
builder  is  not  infrequently  souf^ht,  not  by  the 
builder  himself,  nor  against  the  owner  of  the  ad- 
joining lot  at  the  time  of  the  erection  of  the 
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wall,    but    by    the    builder's    grantee    against 
the  grantee  of  the  adjoining  owner. 

Where  the  wall  was  erected  under  an  agree- 
ment between  the  builder  and  his  adjoining  own- 
er, the  obligation  imposed  thereby  cannot  be  en- 
forced between  their  grantees  on  the  familiar 
principles  of  contracts,  It  Is  evident,  because  b«^ 
tween  them  there  is  no  privity  of  contract.  To- 
attain  this  end  resort  has  most  frequently  been 
had  to  the  principles  of  covenants  running  with 
the  land ;  and  a  confusion  and  disagreement  due- 
to  haziness  and  uncertainty  in  regard  to  the 
principles  governing  this  branch  of  the  law  have 
followed.  Perhaps  the  greatest  divergence  of 
opinion,  however,  has  been,  not  so  much  one  of 
principle,  as  of  attitude,  first,  toward  the  agree- 
ment upon  the  fundamental  question  as  to  its 
nature,  and,  second,  in  the  determination  of  a 
question  of  fact,  viz.,  whether  the  agreement 
shows  the  intention  of  the  parties  that  their  as- 
.signs  should  have  the  benefit  of,  or  be  bound  by, 
its  terms.  Still,  at  each  step  in  the  enforcement 
of  the  agreement  as  a  running  covenant  oppos- 
ing views  seem  to  be  held. 

Sesort  has  also  been  had  to  other  theories  for 
the  purpose  of  giving  the  agreement  effect  be- 
tween successors  in  title  to  the  original  parties. 
Thus,  in  one  group,  it  is  said  that  the  builder 
under  the  agreement  may  be  taken  to  be  the 
owner  of  the  entire  wall,  although  it  rests  partly 
upon  another's  land,  and  the  rights  of  successors 
are  worlced  out  from  this  basis. 

in  another  group,  the  obligation  to  pay  is 
talcen  to  impose  an  equitable  lien  or  charge  upon 
the  nonbuilder's  lot,  which  successors  In  title- 
under  certain  circumstances  are  entitled  to  en- 
force, or  are  bound  by. 

Other  theories  in  scattering  cases  are  also^ 
noted  infra,  to  which  assigns  have  resorted  to 
enforce  the  contract  between  the  original  par- 
ties. 

A  second  class  of  cases  in  which  the  wall  is 
erected,  not  pursuant  to  a  contract,  but  under 
the  authorization  of  a  statute,  is  found.  The 
right  to  compensation,  in  this  group,  is  gov- 
erned, alike  as  to  assigns  and  as  to  parties  own- 
ing at  the  time  of  the  erection  of  the  walls,  by 
the  express  terms  of  the  statute.  Construction 
thereof  must  determine  the  right  In  each  case. 
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The  covenant  contained  in  this  contract  to 
pay  Enevoldsen  a  certain  sum  of  money  for 
the  erection  of  said  north  half  of  said  wall 
was  a  mere  personal  covenant,  creating  in 
Enevoldsen  a  mere  chose  in  action,  and  did 
not  run  with  the  land. 

Block  v.  Isham,  28  lud.  37,  92  Am.  Dec. 
28!»;  Gibson  v.  Holden,  115  111.  207,  56  Am. 
Rep.  146,  3  N.  E.  282 ;  Cole  v.  Hughes,  54  N. 
Y.  444,  13  Am.  Rep.  611;  Weld  v.  l^ichols, 
17  Pick.  538;  Hart  v.  Lyon,  90  N.  Y.  663; 
Huling  v.  Chester,  19  Mo.  App.  807 ;  8ehald 
V,  Mulholland,  155  N.  Y.  455,  50  N.  E.  260; 
Pillshury  v.  Mon-is,  54  Minn.  492,  56  N.  W. 
170. 

A  thing  personal  in  its  nature  cannot  be 
made  to  run  with  the  land  and  pass  with 
the  title  thereto,  even  though  the  parties 
stipulate  by  contract  that  it  shall  do  so. 

Tiedeman,  Real  Prop.  190;  1  Washb.  Real 


Prop.  438;  4  Kent,  Com.  471-473;  Gibson  y. 
Holden,  115  111.  207,  56  Am.  Rep.  146,  3  N. 
E.  282;  Masury  v.  Southworth,  9  Ohio  St. 
340. 

IfObincier,  C,  filed  the  following  opin- 
ion: 

On  March  17,  1892,  defendant  in  error 
Enevoldsen  und  A.  G.  Kendall,  who  were  the 
owners  of  adjoining  lots  in  the  city  of  St. 
Paul,  entered  into  a  party-wall  agreement 
by  which  it  was  arranged  that  the  former, 
who  w^as  about  to  erect  a  building  on  his  lot, 
might  construct  one  half  of  the  party  wall 
upon  the  land  of  the  latter.  The  contract 
also  contained  the  following  provisions:  ''In 
consideration  of  the  above  agreements  to  be 
performed  by  the  party  of  the  first  part,  the 
party  of  the  second  part  promises  and  agrees 
that  when  he  shall  build  a  brick  building 


II.  Obligation  baaed  on  contract. 

a*  Treated  from  the  standpoint  of  covenants 
running  icith  the  land. 

1.  Nature  of  agreement, 

o.  Concerns  the  land. 

Irrespective  of  the  form  of  the  agreement,  the 
qnestlon  presents  itself  at  the  outset  In  the  ap- 
plication of  the  principles  of  running  covenants. 
Does  the  subject-matter  of  the  contract  under 
consideration  touch  and  concern  the  land?  For 
It  Is  one  of  the  fundamentals  of  this  branch  of 
the  law  that  a  covenant  which  does  not  concern 
the  land  will  not  run  with  It.  Spencer*8  Case, 
6  C<^e,  16a;  Conduitt  v.  Ross,  102  Ind.  168.  26 
N.  B.  198. 

One  of  the  earliest  cases  to  discuss  an  agree- 
ment to  pay  a  portion  of  the  cost  of  erecting  a 
party  wall,  from  the  standpoint  of  running  cov- 
enants, is  Savage  v.  Mason,  3  Gush.  500.  It  is 
there  said  that  the  agreement  "can  by  no  means 
be  considered  as  merely  personal  or  collateral 
and  detached  from  the  land.  ...  It  has  di- 
rect and  immediate  reference  to  the  land ;  .  .  . 
it  Is  benellcial  to  the  owner  as  owner,  and  to  no 
other  person ;  It  Is,  in  truth,  inherent  In  and 
attached  to  the  land.*' 

Decided  in  the  same  year,  and  coming  to  the 
same  conclusion,  is  the  well-considered  case  of 
Weyman  v.  Ringold,  1  Bradf.  40.  "When  Wey- 
mau  conveyed,**  says  the  court,  "it  was  an  un- 
brqken  covenant  respecting  the  land  and  some- 
thing to  be  done  concerning  it.  ...  A  cov- 
enant to  pay  for  one  half  of  a  party  wall  to  be 
erected  materially  affects  the  value  of  the  land, 
the  use  of  which  is  granted  for  that  purpose, — 
certainly  quite  as  much  as  a  covenant  to  pay  a 
lessee  the  value  of  buildings  to  be  erected  on  de- 
mised premises  at  the  expiration  of  the  term." 

The  agreement  "is  in  fact  and  In  contempla- 
tion of  the  parties,"  says  the  court  in  Mlthoff 
V.  Hughes.  5  Ohio  C.  C.  120,  "a  covenant  for  the 
benefit  of  both  parcels  of  land,  and  affecting  in 
a  substantial  way  the  mode  of  their  enjoyment." 

So  it  is  deemed  In  Hall  v.  Geyer,  14  Ohio  C.  C. 
220,  to  be  a  contract  having  "reference  to  land, 
and  concerning  title  and  rights  In  land,  and  of 
such  nature  and  import  as  readily  Indicates  Its 
character  and  fixes  its  place  in  the  classification 
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of  contracts,  as  one  of  those  which,  in  legal 
parlance  and  In  consonance  with  the  great 
weight  of  the  decisions  on  the  subject,  are  de- 
nominated 'contracts  or  covenants  running  with 
the  land.'  " 

"They  Inhere  In  and  belong  to  It."  says  the 
court  in  King  v.  Wight,  155  Mass.  444,  29  N.  B. 
644. 

In  Piatt  V.  Eggleston,  20  Ohio  St.  414,  the 
contract  Is  said  to  have  "direct  reference  to  the 
land,  and,  as  an  entirety,  is  beneficial  to  the 
owner  as  owner,  and  to  no  other  person." 

Inferentially,  by  reason  of  the  enforcement  of 
the  agreement  as  a  running  covenant,  either  a» 
to  its  benefit  or  its  burden.  It  is  held  to  concern 
the  land,  in  Roche  v.  Ullman,  104  111.  11  (bur- 
den) ;  Harris  v.  Dozier,  72  111.  App.  542  (bur- 
den) ;  Mackln  v.  Haven,  187  HI.  480,  58  N.  E. 
448  (burden)  ;  Conduitt  v.  Ross,  102  In^.  168,. 
26  N.  B.  198   (burden)  ;  Richardson  v.  Tobey,. 

121  Mass.  457,  23  Am.  Rep.  283  (burden)  ; 
KImm  V.  Griflin,  67  Minn.  25.  64  Am.  St.  Rep. 
385,  69  N.  W.  634  (benefit  and  burden)  ;  First 
Nat.  Bank  v.  Security  Bank,  61  Minn.  25,  63  N. 
W.  264  (burden)  ;  >atlonaI  L.  Ins.  Co.  v.  Lee, 
75  Minn.  157,  77  N.  W.  794  (benefit  and  bur- 
den) ;  Burr  v.  Lamaster,  30  Neb.  688,  9  L.  B.  A. 
637,  27  Am.  St.  Rep.  428.  46  N.  W.  1015  (bur- 
den) ;  Jordan  v.  Kraft,  33  Neb.  844,  51  N.  W. 
286  (burden)  ;  Bedell  v.  Kennedy,  38  Hun.  510 
(burden)  ;  Keteltas  v.  Penfold,  4  B.  D.  Smith, 

122  (burden). 

Inferentially,  It  is  held  in  Cole  v.  Haghes,  54 
N.  Y.  444,  13  Am.  Rep.  611,  that  the  obligation 
of  the  agreement  concerns  the  land  of  the  non- 
buiider.  In  an  attempt  to  enforce  the  obliga- 
tion against  the  grantee  of  the  nonbullder,  the 
court  says  that  "It  is  far  from  being  true,  as 
seems  to  be  claimed  by  the  learned  counsel  for 
the  appellant,  that  a  covenant  always  runs  witb 
the  land  when  It  affects  and  has  distinct  relation 
to  It."  The  burden,  the  court  goes  on  to  say., 
will  run  only  In  cases  where  privity  of  estate 
exists  between  the  contracting  parties.  Finding 
no  privity  of  estate  In  the  case  under  consider- 
ation, the  burden  Is  held  not  to  run.  The  place- 
ment of  Its  decision  upon  this  ground,  taken  In 
connection  with  the  statement  above,  and  the 
fact  that  the  right  to  collect  was  explicitly  held 
not  to  concern  the  builder's  land,  lead  to  the 
plain  Inference  that  the  court  regarded  the  ol>- 
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upon  his  land  lying  north  of  said  wall,  and 
connecting  it  with  said  wall,  and  hereby  us- 
ing said  wall  for  one  side  of  his  building,  he 
will  pay  the  party  of  the  first  part  $10  per 
thousand  for  all  brick  laid  in  the  north  one- 
half  of  said  wall  erected  by  the  party  of  the 
first  part  as  aforesaid.  This  agreement  shall 
be  binding  upon  the  heirs,  assigns,  executors, 
and  administrators  of  the  parties  hereto." 
This  contract  was  after^vard  assigned  to  de- 
fendant in  error  Paul  as  collateral  security, 
while  the  lot  and  building  passed  by  mesne 
conveyances  to  plaintiffs  in  error.  Ken- 
dall's lot  was  sold  to  defendant  in  error  Tay- 
lor, who  also  erected  a  building  thereon, 
utilizing  the  party  wall  and  using  23,000 
brick,  which,  under  the  contract,  called  for 
the  payment  of  $230.  This  sum  was  claimed 


I  by  Paul,  as  the  assignee  of  the  contract,  and 
also  by  plaintiffs  in  error,  as  the  owners  of 
the  Enevoldsen  lot ;  and  the  former,  together 
with  Enevoldsen,  have  brought  this  action 
against  plaintiffs  in  error  and  Taylor.  The 
latter,  at  no  time  denying  liability,  inter- 
pleaded, and  deposited  the  money  in  court. 
The  cause  was  submitted  on  the  pleadings 
and  a  stipulation  of  facts,  and,  being  tried 
without  a  jury,  the  court  found  that  the 
contract  above  mentioned  "was  personal  in 
its  character,  and  was  not  a  covenant  run- 
ning with  the  land,"  and  rendered  judgment 
in  favor  of  plaintiffs  below. 

The  petition  in  error  prosecuted  from  this 
judgment  presents  the  single  question  of  law 
whether  such  a  contract  is  personal,  so  as  to 
entitle  the  assignee  to  the  amount  due  un- 


ligatioD  of  the  covenant  as  concerningr  the  land 
ot  the  nonbuilder,  but  Incapable  of  enforcement 
against  bis  grantee  by  reason  of  the  lack  of  priv- 
ity oC  estate  between  the  parties  to  the  agree- 
ment. 

That  this  inference  is  correct  appears  from 
a  dictum  In  Mygatt  v.  Coe.  124  N.  Y.  224,  11  L. 
R.  A.  640,  26  N.  £}.  611,  where  the  court,  speak- 
iDg,  arguendo,  of  Cole  v.  Hughes,  states,  In  re- 
jrard  to  the  latter  case,  that  "the  opinion  does 
not  proceed  upon  the  theory  that  the  nature  of 
the  covenant  was  such  that  it  could  not  run 
with  the  land ;  but  on  the  theory  that,  there  be- 
Ing  no  privity  of  estate  between  the  covenantor 
and  covenantee,  only  a  privity  by  contract,  that 
neither  the  benefits  nor  burdens  of  such  cov- 
enants run  with  the  land  to  which  they  relate." 

Lffect  of  nonownership  of  entire  wall  hp  builder. 

Whether  the  nonbullder's  covenant  concerns 
the  builder's  land  depends,  it  has  been  said,  up- 
on the  ownership  of  the  wall.  If  the  builder 
retains  title  to  the  entire  wall,  then  the  non- 
builder's  covenant  to  pay  may  be  taken  to  con- 
cern the  builder's  land ;  if  the  wall  on  erection 
be  taken  to  belong  to  the  adjohiing  property 
owners,  each  to  the  division  line,  then  the  non- 
builder's  covenant  must  be  considered  merely 
personal,  because  he  is  paying  for  something  al- 
ready his  and  on  his  property.  It  neither  be- 
longs to  the  builder,  nor  stands  upon  his  land. 
The  money  payable  under  the  covenant  has  no 
reference  to  the  builder's  lot,  and  Is  not  a  con- 
sideration for  any  burden  to  which  the  lot  is 
subjected.  How,  then,  can  it  concern  the  lat- 
ter? If  it  does  not  concern  the  latter,  how, 
then,  can  it  run  with  It?  The  mere  mention  of 
assigns  cannot  effect  this  result 

Such  was  the  attitude  of  the  court  In  Holden 
V.  Gibson,  16  111.  App.  411,  before  the  case  went 
up  to  the  supreme  court  The  lower  court  ad- 
mitted that  the  obligation  of  the  covenant  ran 
with  the  nonbullder's  lot  because  it  Is  for  the 
wall' on  that  lot  that  the  obligation  to  pay  ex- 
ists. 

In  the  supreme  court  (115  111.  109,  56  Am. 
Rep.  146,  3  N.  E.  282),  the  running  of  the  ob- 
ligation as  a  covenant  was  denied,  arguendo, 
even  where  the  entire  wall  is  owned  by  the 
builder. 

While  there  are  several  cases  in  which  the 
covenant  is  enforced  as  a  running  covenant, 
where  the  wall  is  regarded  as  ow^ned  by  the 
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builder,  yet  in  none  of  them  is  such  ownership 
pointed  to  as  the  basis  for  holding  that  the  cov- 
enant touched  and  concerned  his  land,  nor  is  it 
adverted  to  in  the  cases  supra.  See  II.  a,  6, 
Oicnerthip  of  entire  wall  by  builder,  and  II.  b. 
Enforcement  on  theory  that  builder  owns  en^ 
tire  waU, 

h.  Does  not  concern  the  land. 

The  contrary  view,  that  the  promise  to  pay 
for  the  wall  does  not  concern  the  land  at  all, 
but  is  a  personal  agreement  between  the  parties, 
entirely  collateral  to  their  land,  is  adopted  iv 
New  York  in  the  later  decisions. 

Cole  V.  Hughes,  54  N.  Y.  444,  13  Am.  Rep. 
611,  upon  which  they  are  all  based,  goes  only 
half  as  far  as  the  later  decisions.  Its  holding 
upon  the  point  refers  only  to  the  right  to  col- 
lect payment.  As  to  this,  the  benefit  of  thft 
agreement,  the  court  says  that  it  was  but  "a 
chose  in  action  which  was  due,  or  might  be  due, 
him  [the  builder].  It  was  in  no  way  attached 
to  the  Dean  [builder's]  lot  The  money  to  be 
paid  was  not  for  anything  done  upon  the  Dean 
lot,  but  for  something  which  had  been  done  up- 
on the  Voorhees  [nonbullder's]  lot,  and  It  no 
more  passed  to  his  grantee  than  it  would  If  he 
had  built  a  house  upon  the  Voorhees  lot,  using 
the  party  wall,  and  Voorhees  had  agreed  to  pay 
him  whenever  he  or  his  heirs  or  assigns  should 
use  or  occupy  it.  The  covenant  to  pay  was  in 
no  sense  for  the  benefit  of  the  Dean  lot  but 
solely  for  the  benefit  of  Dean,  and  therefore  did 
not  pass  to  the  grantee  of  the  lot" 

This  attitude  is  subject  to  the  criticism  that, 
while  the  payment  called  for  by  the  agreement 
purports  to  be  merely  for  the  wall,  ii  in  fact 
contemplates  a  recompense,  not  only  for  the 
portion  thereof  on  the  nonbullder's  lot  which  is 
used,  but  for  Its  support  by  the  adjoining  walk 
resting  on  the  builder's  lot,  without  which  It 
would  be  useless.  Whether  this  be  called  an 
easement  in  the  builder's  lot  or  not,  it  cer- 
tainly Is  impliedly  included  In  every  contract 
and  covered  by  the  payment  thereunder,  so 
that  the  builder  is  not  at  liberty  to  take  down 
the  half  of  the  wall  resting  on  his  own  lot, 
after  payment  has  been  once  made.  If  this 
assumption  be  sound.  It  can  hardly  be  said 
that  the  payment  Is  not  made  for  anything 
done  upon  or  concerning  the  builder's  lot 

The  holding  in  Cole  v.  Hughes  in  regard  to  the 
benefit  of  the  covenant  was  applied,  however,  to 
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der  its  tA^rms,  or  whether  it  created  an  in- 
terest in  the  land  which  plaintiffs  in  error 
acquired  by  the  conveyance  to  them,  so  that 
they  are  entitled  to  the  proceeds.  The  ques- 
tion is  a  new  one  in  this  state,  for  Burr  v. 
Lamaster,  30  Neb.  688,  9  L.  R.  A.  637,  27 
Am.  St  Rep.  428,  46  N.  W.  1016,  cited  by 
plaintiffs  in  error,  decides  no  more  than  that 
such  a  contract  constitutes  an  encumbrance 
within  the  terms  of  a  warranty.  It  is  also 
an  important  question,  and  one  upon  which, 
as  Mr.  Freeman  observes  in  his  note  to 
Block  V.  Uhum,  92  Am.  Dec.  301,  "great 
learning  and  research  have  been  spent."  As 
a  rule  of  property,  as  well  as  of  contract, 
forming  an  essential  part  of  the  law  whose 
foundations  we  are  laying  in  this  compara- 
tively new  state,  it  is  entitled  to  the  most 


careful  consideration,  and  we  shall  endeavor 
to  settle  it  in  accordance  with  the  weight 
of  judicial  opinion,  at  the  risk  of  a  seeming- 
ly prolonged  review  of  the  authorities. 

The  question  appears  to  have  arisen  in 
this  country  first  in  Pennsylvania,  where  it 
was  held  that  the  right  to  reimbursement 
for  the  use  of  a  party  wall  was  personal  to 
the  first  builder,  and  did  not  pass  by  his 
grant  of  the  land.  Todd  v.  FHokes,  10  Pa. 
155 ;  Hart  v.  Kucher,  5  Serg.  &  R.  1 ;  Ingles 
V.  Bringhurat,  1  Dail.  341,  1  L.  ed.  167.  It 
is  true  that  these  decisions  were  rendered 
after  the  passage  of  a  colonial  statute  whicli 
required  the  reimbursement  of  the  first 
builder.  But  this  act  merely  took  the  place 
of  the  contract  in  the  case  at  bar  as  the 
source  of  the  second  builder's  liability.     It 


the  burden  in  the  next  case  in  which  the  run- 
nlDj?  of  the  a^eement  was  considered  hj  the 
majority  of  the  court.  Scott  y.  McMillan,  76  N. 
Y.  141. 

The«e  two  cases  were  deemed  to  control  the 
decision  In  equity  in  Sebald  v.  MolhoIIand,  165 
N.  Y.  455,  50  N.  E.  260,  and  in  the  later  case 
from  the  appellate  division,  Schw^nker  v.  Pick- 
en,  91  App.  Div.  367,  86  N.  Y.  Supp.  681.  in 
which  both  burden  and  benefit  were  involved. 

Inferential ly,  and  usually  expressly,  the  doc- 
trine of  Cole  V.  Hughes,  as  thus  interpreted,  is 
adopted  and  carried  out,  both  as  to  the  benefit 
and  the  burden  of  the  aerreement,  in  the  lower 
court  decisions.  Squires  v.  Pinkney,  13  N.  Y.  S. 
E.  749;  Squler  v.  Townshend,  2  N.  Y.  City  Ct. 
Rep.  142 ;  Frohman  v.  Dickinson,  11  Misc.  9,  31 
N.  Y.  Sapp.  851 ;  Kearr  v.  Sossan,  9  N.  Y.  S.  R. 
25 ;  McDonnell  v.  Culver,  8  Hun,  156 ;  Duer  v. 
Fox,  29  Misc.  81,  60  N.  Y.  Supp.  580. 

0.  DUtinction  between  benefit  and   burden  of 

agreement, 

A  distinction  is  found  In  the  decisions  of 
some  states  hetween  the  benefit  ^d  the  burden 
of  the  agreement,  holding  that  the  benefit  is 
collateral  and  personal  to  the  builder,  while  the 
burden  concerns  the  land. 

In  Illinois  this  is  clearly  held.  Dealing  with 
the  benefit  only,  the  court,  in  Gibson  v.  Ilolden, 
115  111.  199,  56  Am.  Rep.  146,  3  N.  B.  282,  says, 
it  would  seem  "apparent  that  it  could  not  have 
been  Intended  that  payment  should  be  made  to 
the  lot  owner,  as  such,  unless  the  payment 
would  necessarily  have  the  effect  to  benefit  the 
lot  in  some  way.  Unless  such  a  payment,  or 
rather  a  payment  having  such  an  effect,  was  in- 
tended, there  13  no  conceivable  reason  why 
Holden  [the  buliderl  should  have  desired  that 
one  debt  rather  than  another  should  be  paid  to 
his  assignee.  If  the  debt  could  not  have  that  ef- 
fect, why  should  he  want  it  transferred  to  his  as- 
signee at  all  ?  Why  should  a  debt  be  transferred 
by  a  sale  of  real  estate,  unless  of  that  character 
that  it  would  necessarily  affect  the  value,  or 
quality,  or  the  enjoyment,  of  the  real  estate? 
Moreover,  where  the  covenant  is  not  of  a  nature 
that  the  law  permits  it  to  be  attached  to  the  es- 
tate as  a  covenant  running  with  the  land,  it  can- 
not be  made  such  by  the  agreement  of  the  parties. 
.  .  .  There  is  no  claim  that  the  money  to  be 
paid  by  Armstrong  [the  nonbuilder],  or  for  his 
half  of  the  wall,  was  to  be  expended  upon  the  lot 
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of  Holden,  or  upon  the  wall  generally,  or  that  it 
was  to  be  used  in  any  particular  way.  As  to 
Holden,  the  money,  when  collected,  would  be 
like  all  other  money.  An  assignee  would  be  no 
more  benefited  by  receiving  this  money  than  by 
receiving  money  from  any  other  source,  or  on 
any  other  account.  To  benefit  him  as  landowner, 
it  must  in  some  way  affect  the  value  or  the  use 
of  the  land.  It  is  not  enough  that  It  simply  en- 
riches the  assignee  by  that  many  dollars. 
Whether  this  money  should  be  paid  or  not,  the 
condition  of  the  wall  and  of  the  lot  of  Holden 
would  remain,  in  every  respect,  precisely  the 
same.  It  would  be  dlflScuIt  to  give  a  better  il- 
lustration of  a  purely  collateral  contract  or  cov. 
enant,  so  far  as  Holden's  rights  are  affected, 
than  this  undertaking  to  pay  for  the  cost  of 
one  half  of  the  wall.*' 

On  the  contrary,  the  burden  of  the  agreement 
is  held  to  concern  the  land,  and  run  with  it,  in 
EU>che  V.  Ullman,  104  111.  11. 

These  two  decisions  have  been  followed  In 
later  cases,  in  which  the  burden  has  always  been 
enforced  as  a  running  covenant  (Harris  v.  Do- 
zier,  72  111.  App.  542 ;  Mackin  v.  Haven,  187 
111.  480,  5S  N.  E.  448).  and  the  benefit  held  per- 
sonal (Behrens  v.  Hoxle,  26  HI'.  App.  417)  ;  or 
enforced  upon  a  theory  foreign  to  that  of  run- 
ning covenants  (Tomblin  v.  Fish,  18  111.  App. 
439;   McChesney  v.  Davis,   86  111.   App.   380). 

So,  Cook.  v.  Paul  establishes,  in  Nebraska, 
that  the  benefit  must  be  deemed  personal  and 
collateral  irrespective  of  the  terms  of  the  agree- 
ment, while  it  is  well  established  by  prior  deci- 
sions (Burr  V.  Lamaster,  30  Neb.  688,  9  L.  R.  A. 
637,  27  Am.  St.  Rep.  428,  46  N.  W.  1015.  and 
Jordan  v.  Kraft  33  Neb.  844,  51  N.  W.  286) 
that  the  burden  runs. 

In  Conduitt  v.  Ross,  102  Ind.  166,  26  N.  E. 
108,  the  same  distinction  Is  made,  but  it  seems 
to  be  based,  in  that  case,  upon  the  intention  of 
the  parties.    See  following  section. 

Summary. 

It  must  be  taken  as  the  general  view  that  the 
agreement  is  of  such  nature  that  it  may  run. 
A  distinction  is  made,  however,  in  Illinois  and 
Nebraska,  between  the  benefit  and  the  burden  of 
the  agreement.  In  each,  the  burden  Is  held  to 
run,  while  the  benefit  cannot. 

New  York  Is  the  only  jurisdiction  in  which 
it  is  held  that  the  agreement  In  its  entirety 
must  be  deemed  collateral,  and  therefore  Incapa> 
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in  no  way  touched  upon  the  nature  of  that 
liability  so  as  to  determine  whether  it  was 
merely  personal  to  the  first  builder  or  cre- 
ated an  interest  in  his  land.  As  was  said 
in  Block  v.  laham,  28  Ind.  37,  92  Am.  Dec. 
287,  "there  is  nothing  in  this  statute  which 
is  not  embraced  in  the  agreement  of  the  par- 
ties in  this  case."  See  also  Oihson  v.  ti old- 
en, 115  111.  211,  56  Am.  Rep.  146,  3  N.  E. 
282;  Cole  v.  Hughes,  54  N.  Y.  447,  13  Am. 
Kep.  611.  However,  in  1849,  after  the  Penn- 
sylvania cases  above  referred  to  were  de- 
cided, and  evidently  to  destroy  their  effect, 
a  statute  was  passed,  which  provided  "that 
in  all  conveyances  of  houses  and  buildings 
the  right  to  compensation  for  the  party  wall 
built  therewith  shall  be  taken  to  have  passed 
to    the    purchaser    unless     otherwise    ex- 


pressed." It  seems,  therefore,  that  a  stat- 
ute was  considered  necessary  to  enact  into 
law  the  rule  contended  for  by  plaintiffs  in 
error  in  the  case  at  bar.  Danndker  v.  Riley, 
14  Pa.  435 ;  Knight  v.  Beenken,  30  Pa.  372 ; 
Voight  V.  Wallace,  179  Pa.  525,  36  Atl.  315. 
The  doctrine  that  a  covenant  like  that  con- 
tained in  this  contract  is  a  mere  personal 
one  not  running  with  the  land  has  also  been 
adopted  in  Indiana  {Block  v.  Isham,  28  Ind. 
37,  92  Am.  Dec.  301 ;  Coruiuitt  v.  Rosa,  102 
Ind.  166,  26  N.  E.  198)  ;  West  Virginia 
{List  V.  Uombrook,  2  W.  Va.  340;  Parsons 
v.  Baltimore  Bldg.  d  L.  Asso.  44  W.  Va. 
341,  67  Am.  St.  Rep.  769,  29  S.  E.  999;  Colo- 
rado {Cral*ir  v.  MaCormick,  4  Colo.  196) ; 
Illinois  {Gibson  y.  Holden,  115  III.  199,  56 
Am.  Rep.  146,  3  N.  £.  282,  qualifying  Roohs 


ble  of  runoing,  either  as  to  its  benefit  or  its 
burden.  And  this  attitude  seems  to  be  the  re- 
sult of  a  misinterpretation  of  the  early  case  of 
Cole  V.  Hughes,  54  N.  Y.  444,  13  Am.  Rep.  611. 

2.  Indication  of  intent  to  Itind  and  benefit  sue- 

ceaaora  in  title. 

a.  Neceaaity. 

An  indication  by  the  parties  of  their  intention 
to  bind  subsequent  holders  of  the  properties  is 
necessary  to  the  running  of  an  agreement. 
Otherwise  it  will  be  deemed  personal.  Upon 
this  there  is  no  division  of  opinion.  Brown  v. 
McKee,  Dwight,  C,  dissenting  opinion,  2  N.  Y. 
City  Ct.  Rep.  320 ;  Condultt  v.  Ross,  102  Ind. 
166,  26  N.  E.  198;  Sims,  Covenants,  p.  205. 

I».  Ewiatence  of, 

(1)  Found  to  ewiat. 

Mention  of  aaaigna  indicative. 

In  the  clause  relating  to  payment  for  the  wall 
In  Conduitt  v.  Ross,  102  Ind.  166,  26  N.  B.  198, 
the  nonbuilder  covenanted  for  himself,  his  heirs, 
executors,  administrators,  and  assigns.  This 
the  court  deemed  "persuasive  of  the  intent  of 
the  parties"  that  the  nonbuilder's  grantee  should 
be  boimd  in  case  the  wall  had  not  been  used 
prior  to  the  conveyance  to  him. 

So,  in  Adams  v.  Noble,  120  Mich.  545,  79  N. 
W.  810,  where  the  court  divides  all  the  party- 
wall  cases  into  two  classes  based  upon  the  ex- 
pression by  the  parties  of  their  intention  that 
the  agreement  should  run,  it  Is  said  that,  "where 
the  laof^age  used  is  between  the  parties  and 
their  assij^s,  and  the  contract  declares  the  cov- 
enant shall  be  perpetual  and  binding  upon  the 
parties  and  their  heirs  and  assigns,"  there  it 
runs. 

Heirs  and  assigns  of  both  parties  were  also 
mentioned  in  the  payment  clause.  In  the  follow- 
ing cases,  where  the  agreement  was  enforced,  as 
to  the  running  of  the  benefit, — ^Brown  v.  Mc- 
Kee, 2  N.  Y.  City  Ct.  Rep.  320,  per  Dwight,  C, 
dissenting;  as  to  the  running  of  the  burden, — 
Harris  v.  Dozier,  72  111.  App.  542. 

The  mention  of  assigns  only  in  the  concluding 
covenant  of  the  agreement  has  been  deemed  suf- 
ficient indication  of  the  intent. 

Thus,  in  Roche  v.  Ullman,  104  III.  11,  the 
right  to  use  the  wall  was  given  to  the  non- 
builder  provided  he  "shall  first  pay  said  party  of 
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the  first  part  the  then  market  value."  But  It 
was  covenanted.  In  conclusion,  that  ''all  the  cov- 
enants and  agreements  herein  contained  shall  be 
binding  upon  each  party,  their  heirs,  executors, 
administrators,  and  assigns  and  grantees,  of  the 
said  parties  of  the  first  and  second  part,  and 
shall  be  so  construed  as  to  run  with  the  land." 

The  sufficiency  of  this  clause  was  admitted  in 
Holden  v.  Gibson,  16  111.  App.  411,  and  Mackin 
V.  Haven,  187  111.  480,  58  N.  E.  448. 

So,  In  King  v.  Wight,  155  Mass.  444.  29  N.  E. 
644,  where  there  was  such  a  concluding  cov- 
enant, the  court  found  therein  the  intent  to  bind 
assigns.  There  was  nothing  to  indicate  an  In- 
tent to  limit  It  to  the  covenanting  parties.  It 
was  said  in  the  stipulation,  following  the  re- 
ciprocal grant  of  permission  to  build  half  the 
wall  on  the  other's  lot,  that  whenever  the  other 
party  should  use,  he  should  pay  to  the  builder 
half  the  cost. 

Under  a  similar  clause,  the  court  found  In 
KImm  V.  Grifiln,  67  Minn.  25,  64  Am.  St.  Rep. 
385,  69  N.  W.  634,  that  "the  evident  meaning 
of  these  stipulations  is  that  the  building  of  the 
party  wall  should  not  be  limited  to  the  parties 
making  them,  or  during  their  ownership  of  their 
respective  premises,  but  that  whoever  should 
succeed  to  the  estates,  either  their  heirs  or  as- 
signs, should  have  the  same  rights  and  liabilities 
under  the  agi'eement  as  their  predecessors  had 
or  might  have.'* 

Again,  In  Savage  v.  Mason,  8  Cush.  500,  the 
provision  In  the  deed  of  partition  between  the 
owners  In  common  of  a  tract  to  be  opened  for 
Improvement  was  merely  that  "the  owner  of 
such  contiguous  lot,  whenever  he  shall  make  use 
of  the  same  [i.  e.,  partition  walls  which  were 
thereby  authorized  to  be  placed  on  the  dividing 
line]  in  any  building,  shall  pay  for  one  half  of 
the  wall  by  him  so  used."  Although  no  men- 
tion of  assigns  Is  made  In  this  clause,  yet  the 
intention  of  the  parties  to  bind  assigns  Is  found 
in  the  prior  agreement  by  each  party,  for  him- 
self, his  heirs,  executors,  administrators,  and 
assigns,  that  this,  together  with  other  provi-  ^ 
slons,  should  be  regarded  as  perpetual  and  fun- ' 
damental  covenants,  deemed  to  run  with  the 
land  divided. 

Failure  to  state  that  the  covenant  Is  to  run 
with  the  land,  Is  immaterial  where  the  inten- 
tion of  the  parties  can  be  gathered  from  the 
mention  of  assigns.  King  v.  Wight,  155  Mass. 
444,  29  N.  E.  644 ;  Kimm  v.  Grlflln,  67  Minn. 
25,  64  Am.  St.  Hep.  385,  69  N.  W.  634. 
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V.  Ultman,  104  HI.  18;  Behrens  v.  Hoxie, 
26  111.  App.  417)  ;  Missouri  {Huling  v.  Ches- 
ter, 19  Mo.  App.  607) ;  and  Ontario  (Kenny 
V.  Mackenzie,  12  Ont.  App.  Rep.  346).  It  is 
true  that  in  Illinois  a  qualification  was 
sought  to  be  made  in  Tomhlin  v.  Fish,  18  111. 
App.  439,  but  in  view  of  the  supreme  court's 
^decision,  and  of  the  fact  that  the  case  last 
«ited  was  decided  by  an  inferior  court,  we 
«an  hardly  accept  it  as  an  authoritative 
statement  of  the  law  of  Illinois.  Plaintiffs 
in  error  concede  that  Bloch  v.  Isham,  28 
Ind.  37,  92  Am.  Dec.  287,  and  Oihson  v. 
Holden,  115  111.  199,  56  Am.  Rep.  146,  3  N. 
E.  282,  are  adverse  to  their  contention,  but 
•claim  that  these  are  exceptions  to  the  gen- 
eral rule.  Without  now  passing  upon  the 
question  of  the  weight  of  authority,  it  may 


be  well  to  point  out  that  both  of  these  cases 
were  cited  with  approval  and  followed  by 
this  court  on  another  point  in  Shiverick  ▼. 
ft. .;.  Qimning  Co.  68  Neb.  33,  78  N.  W.  460. 
Some  of  the  earlier  New  York  cases  de- 
cided by  inferior  courts  lay  down  a  rule  in 
conflict  with  those  just  reviewed.  Weyman 
V.  Ringold,  1  Bradf.  40;  Burlock  v.  Peck,  2 
Duer,  90;  Keieltas  v.  Penfold,  4  E.  D. 
Smith,  122;  Broum  v.  MoKee,  57  N.  Y.  684. 
But  in  the  leading  case  of  Cole  v.  Hughes, 
54  N.  Y.  444,  13  Am.  Rep.  611,  these  deci- 
sions were,  in  effect,  overruled,  and  the 
court  adopted  the  Pennsylvania  doctrine, 
which  has  ever  since  prevailed  in  New  York. 
Sehald  v.  Mulholland,  155  N.  Y.  461,  50  N. 
E.  260;  Hart  v.  J^yon,  90  N.  Y.  663;  Scott 


Other  indicative  estpresaUms. 

On  the  other  band,  ajssisns  are  not  mentioned 
anywhere  in  the  agreement  before  the  court  in 
Jordan  ▼.  Kraft,  33  Neb.  844,  61  N.  W.  286. 
The  nonbuilder  covenanted  to  pay  the  cost  of 
8o  mnch  as  he  should  use.  Yet,  in  view  of  the 
fiubject-matter  of  the  agreement,  it  was  held 
that,  although  assigns  were  not  named,  still  the 
parties  did  not  contemplate  a  merely  personal 
obligation  or  right.  The  owner  of  the  lot,  who- 
-ever  he  might  be,  could  use  the  wall  on  payment 
This  was  said  by  the  court  without  regard  to 
the  fact  that  the  nonbullder's  grantee  "as- 
sumed" the  agreement  by  the  deed  under  which 
tie  purchased. 

In  Matthews  v.  Dizey,  149  Mass.  695,  6  L.  R. 
A.  102,  22  N.  E.  61,  by  deeds  from  a  common 
grantor,  the  parchasers  were  authorized  to 
place  partition  walls  half  on  adjoining  lots; 
"and  the  party  first  building  such  partition  wall 
«hall  be  entitled  to  receive  from  the  party  using 
such  wall  one  half  the  actual  cost."  A  grantee 
of  the  builder  is  assumed  to  be  the  party  entitled 
to  enforce  this  payment  from  the  user  of  the 
wall,  although  assigns  are  not  named,  and  the 
X>ayment  is  expressly  made  to  read  to  the  "party 
first  building." 

The  provision  in  the  deed  by  which  the  build- 
■er  took  title,  in  Bichardson  v.  Tobey,  121  Mass. 
457,  23  Am.  Rep.  283,  was  that  "the  partition 
wall  of  any  building  hereafter  erected  upon  the 
panted  premises  or  the  adjacent  lot  on  either 
side  may  be  placed,  one  half  on  the  granted 
premises,  and  one  half  on  the  adjacent  lot ;  and 
the  owner  of  the  lot  adjacent  to  such  building 
-so  erected  shall,  whenever  he  uses  such  wall, 
pay  one  half  the  cost  of  the  same,  or  so  mnch 
thereof  as  he  may  use."  This  Is  deemed  to  show 
the  grantor's  intent  to  bind  subsequent  pur- 
chasers of  the  adjoining  lots  retained  by  him  to 
payment  for  a  wall  erected  by  the  grantee. 

An  oral  agreement  not  naming  assigns  in  any 
portion,  by  which  the  nonbuilder  was  to  be  un- 
•der  no  obligation  whatever  until  he  used  the 
wall  erected  in  pursuance  thereof,  when  he  was 
to  pay  half  its  cost,  was  held  in  Hall  v.  Geyer, 
14  Ohio  C.  C.  229,  to  be  an  entire  contract  con- 
•cerning  land,  the  easements  acquired  under 
which  followed  the  estates ;  and  further.  In  view 
of  the  fact  that  no  Intention  was  expressed  to 
separate  the  obligation  of  payment  from  the  rest 
of  the  entire  contract,  It  also  followed  the  es- 
tate, and  entitled  the  builder's  grantee  to  r«- 
«6  L.  R.  A. 


cover  from  the  nonbuilder  on  use.  "The  portion 
of  the  agreement  on  the  part  of  Hall,  in  which  it 
is  stipulated  that  he  was  to  be  free  of  liability 
for  any  part  of  the  cost  of  constructing  the 
wall  until  he  used  it,  at  which  time  he  was  to 
pay  his  portion  of  the  expense  of  constructing 
it,  was  part  of  the  contract,— one  of  the  stipula- 
tions of  it, — and  with  the  other  stipulations  and 
conditions,  all  together,  constituted  an  entire 
contract  or  covenant,  all  of  which  would  have 
reference  to  an  interest  in,  and  would  follow, 
the  land;  unless  there  was  something  in  the 
contract  itself  which  would  separate  that  part 
of  the  contract  from  its  context,  and  make  It 
independent  and  personal  between  the  contract- 
ing parties." 

See  also  Sims,  Covenants,  p.  206,  where  the 
author,  citing  many  authorities,  says :  "The 
American  courts  have  been  much  freer  to  ob- 
serve this  fact  {vis.,  that  the  binding  of  as- 
signs is  not  a  question  of  formality,  but  of  in- 
dicated intent],  and  there  has  been  no  end  of 
decisions  here  which  let  covenants  run  both 
ways  without  any  mention  whatever  of  any  sort 
of  successor.  What  should  be  enough  to  sup- 
plant their  mention,  only  the  circumstances  can 
prescribe :  lliat  the  covenant  shall  run  with 
the  land,*  'that  the  covenant  shall  last  forever  ;* 
'that  the  agreement  shall  be  perx>etual,' — all 
leave  not  the  slightest  doubt  of  the  real  inten- 
tion of  the  parties.' 


ff 


(2).  Hot  found  to  ewiat. 
Failure  to  name  assigns. 

In  the  following  cases,  where  eithw  no  men- 
tion of  assigns  appears,  or  else  it  appears  only 
in  regard  to  one  party  to  the  agreement,  the  ob- 
ligation has  been  deemed  personal  on  both  sides, 
or  personal  to  the  party  whose  assigns  are  not 
mentioned. 

Thus.  In  Crater  v.  McCormlck,  4  Colo.  196, 
the  agreement  did  not  mention  assigns  of  either 
party,  and  the  only  evidence  of  an  intent  to 
make  the  agreement  other  than  personal  to  the 
parties  was  a  stipulation  that,  in  the  event  of 
a  sale  of  the  builder's  lot  under  a  trust  deed  to 
which  it  was  subject,  then,  if  the  grantee  «hould 
elect  to  finish  the  wall,  payment  should  be  made 
to  such  grantee.  Such  sale  occurred  during  the 
erection  of  the  wall,  but  the  grantee  did  not 
elect  to  finish  the  wall.  On  the  other  hand,  the 
builder  was  permitted  to  complete  the  structure 
after  the  conveyance  of  the  property. 
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V.  McMUlan,  76  N.  Y.  141 ;  Duer  v.  Fox,  29 
Misc.  81,  60  N.  y.  Supp.  580. 

The  Massachusetts  decisions  have  been 
the  source  of  some  misapprehension  as  re- 
gards the  point  here  involved.  Weld  v. 
Nichols,  17  Pick.  5.38,  decided  that  a  grant- 
or's liability  to  pay  for  the  use  of  a  party 
wall  was  a  personal  one,  and  not  within  the 
terms  of  his  warranty.  In  Savage  v.  Mason, 
3  Cush.  500,  cited  by  plaintiff  in  error,  the 
agreement  eiqpressly  provided  that  the  cov- 
enant for  payment  for  the  \iae  of  the  party 
wall  should  run  with  the  land,  and  the  court 
held  that  the  intention  of  the  parties  in  this 
regard  was  ''express  and  clear."  In  Maine 
T.  Cumsion,  98  Mass.  317,  the  party-wall 
agreement  was  contained  in  the  deed  convey- 
ing the  land.     But  in  Joy  v.  Boston  Penny 


8av.  Bank,  115  Mass.  60,  it  was  held  that  no 
interest  in  the  land  passed  by  virtue  of  a 
contract  like  this  which  was  not  under  seal. 
The  court  there  says:  "The  contract  was 
merely  a  personal  one  with  Currier" (the 
first  builder).  See  also  Jenkins  v.  Spooner, 
5  Cush.  419,  52  Am.  Dec.  739.  In  King  v. 
Wight,  155  Mass,  444,  29  N.  E.  644,  the 
question  is  treated  as  one  to  be  determined 
according  to  the  intent  of  the  parties,  and 
stress  is  laid  on  the  fact  that  the  contract 
is  under  seal,  acknowledged  and  recorded^ 
In  Lincoln  v.  Burrage,  177  Mass.  378,  52  L. 
R.  A.  110,  59  N.  E.  67,  which  is  the  latest 
announcement  of  that  court  which  we  have 
been  able  to  find  on  the  question,  it  is  held^ 
Holmes,  Ch.  J.,  writing  the  opinion,  that  a 
covenant  in  a  deed  by  which  the  grantee 


Under  these  conditions,  It  was  held  that,  not 
only  had  the  condition  on  which  payment  was 
to  be  made  to  the  grantee  of  the  builder's  lot 
failed  to  happen,  but  also  that  the  agreement 
was  personal  in  nature,  and  that,  on  use  by  the 
nonbuilder,  the  builder,  and  not  the  grantee,  was 
the  party  entitled  to  collect  Under  the  agree- 
ment, no  other  conclusion  could  have  been 
reached. 

An  early  case  from  Indiana — Bloch  v.  Isham, 
28  Ind.  87,  92  Am.  Dec.  287 — is  based  upon  an 
agreement  by  which  the  nonbuilder  agreed  for 
himself,  his  heirs  and  assigns,  to  pay  half  the 
original  cost  of  the  wall  on  use  by  him  or  them. 
To  whom  payment  was  to  be  made  does  not  ap- 
pear. In  an  action  by  a  grantee  of  the  builder, 
to  recover  payment  on  use  of  the  wall,  it  was 
held  that  the  right  to  collect  was  personal  to  the 
builder.  It  was  deemed  that  the  builder  had, 
in  effect,  advanced  the  money  to  pay  for  the 
whole  wall,  and  the  nonbuilder  had  bound  him- 
self and  his  grantees  to  repay  the  loan  on  use 
of  wall.  This  was  a  personal  asset  of  the  build- 
er, not  affTectiug  his  lot,  or  going  to  a  grantee. 
No  intention  on  the  part  of  the  builder'  that 
payment  should  be  made  to  his  grantee  in  case 
of  use  after  he  had  parted  with  title  can  be 
drawn  from  the  instrument.  The  Inference  is 
certainly  the  other  way  from  the  fact  that  the 
heirs  and  assigns  of  the  nonbuilder  are  express- 
ly named,  while  omitted  in  regard  to  the  build- 
er. It  was  distinguished  on  this  ground  in 
Piatt  V.  Eggleston,  20  Ohio  St.  420.  And  it 
was  expressly  limited  to  its  facts  In  the  later 
case  of  Condultt  v.  Ross,  102  Ind.  166,  26  N.  B. 
198.  In  the  latter  case  appears  a  provision  for 
payment  by  the  nonbuilder  and  his  assigns  on 
use  of  the  wall ;  but  it  Is  expressly  stated  that 
the  payment  shall  be  made  to  the  builder,  and 
that  no  use  shall  be  made  until  payment  '*to  said 
Julia  A.  Ross,**  the  builder.  From  these  pro- 
visions, the  purpose  to  have  the  burden  run, 
while  the  benefit  should  be  personal  to  the 
builder,  is  deemed  by  the  court  to  be  manifest. 

So,  in  Bebrens  v.  Hoxie,  26  III.  App.  417,  the 
heirs  and  assigns  of  the  nonbuilder  were  obli- 
gated to  pay  the  bnllder,  without  mention  of 
the  latter's  assigns.  This  Is  noted  by  the  court 
as  an  indication  of  the  builder's  Intention  to  re- 
serve the  right  to  collect,  to  himself  personally. 

The  same  distinction  may  be  made  in  Kenny 
V.  Mackenzie,  12  Ont.  App.  Rep.  346.  No  men- 
tion of  the  builder's  assigns  appears,  and  the 
agreement  on  the  part  of  the  nonbuilder  is  to 
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pay  whenever  he  should  use.  On  an  attempt  of 
the  builder's  grantee  to  recover,  the  right  to- 
coliect  is  called  a  mere  contingent  claim  whicl^ 
the  plaintiff  might  have  bargained  for  and  se- 
cured  by  special  assignment.  Without  such  as- 
signment no  recovery  by  the  grantee  could  be- 
allowed. 

In  Pillsbury  v.  Morris,  54  Minn.  492,  66  N. 
W.  170,  where  a  lessor,  granting  to  his  lessee 
the  privilege  of  building  a  wall  half  on  adjoin- 
ing premises  owned  by  him,  covenanted  for  him- 
self and  assigns  to  pay  the  lessee  half  the  cost 
on  use,  it  was  held  that  the  lessee  was  person- 
ally entitled  to  the  recompense,  and  not  a  party 
to  whom  he  had  assigned  his  leasehold  interest. 
It  appeared  further,  however,  that  he  had  ex- 
pressly reserved  his  rights  under  the  agreement 
on  this  transfer.  And  the  case  was  limited  to- 
its  express  facts  in  Kimm  v.  Oriffln,  67  Bflnn. 
26,  64  Am.  St  Rep.  386.  69  N.  W.  634. 

Similarly,  in  HuUng  v.  Chester,  19  Mo.  App. 
607,  the  covenant  was  by  the  nonbuilder,  "or 
any  other  party  to  whom  he  may  sell  said  prem- 
ises,*' that  he  should  have  the  right  to  "use  and* 
own  one  half  of  said  wall  by  paying  for  said 
one  half  at  the  current  value  of  brick  work. 
No  mention  of  the  one  to  whom  payment  was  to- 
be  made  is  found  in  the  instrument.  The  court 
infers  that  the  right  to  collect  was  personal  to- 
the  builder,  and  consequently,  upon  his  death 
prior  to  use  of  the  wall,  passed  to  his  persona) 
representatives,  and  did  not  follow  the  land  intO' 
the  hands  of  the  heir. 

While  the  court,  in  Hart  v.  Lyon,  90  N.  T. 
663  (opinion  by  Miller,  J.,  filed  In  court  of  ap- 
peals records),  regards  the  case  as  settled  br 
the  declslocs  of  Cole  v.  Hughes  and  Scott  v.  Mc- 
Millan {supra,  II.  a,  1,  b),  yet  It  points  out  that 
the  provision  for  payment,  in  the  agreement^ 
reads  to  the  builder  and  to  "her  legal  repre- 
sentatives,'* and  not  to  her  heirs  and  assigns,, 
"thus  showing  a  manifest  purpose  to  create  a 
personal  liability,  and  not  to  enter  into  a  cov- 
enant running  with  the  land."  "This  provi- 
sion," it  is  pointed  out,  '^formed  only  a  part  of 
the  agreement,  and  is  followed  by  the  subsequent 
provision  In  regard  to  the  right  to  rebuild  and 
repair  the  party  wall.  The  right  to  build  the 
party  wall  was  in  Mary  Evans  alone,  the  right 
to  receive  payment  .  .  .  was  In  her  and 
her  legal  representatives.  The  right  to  rebuild 
and  repair  was  In  both  of  the  parties  and  their 
heirs  and  assigns,  and,  in  regard  to  the  latter^ 
it  was  declared  that  'the  parties  do  mutually 
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agrees  to  pay  for  the  use  of  a  party  wall 
does  not  ran  with  the  land,  nor  bind  a  sub- 
sequent grantee  thereof.  The  question  is  the 
reverse  of  the  one  here  presented.  But  if  the 
liability  of  the  second  builder  is  personal, 
and  not  binding  on  his  grantees  in  the  ab- 
sence of  an  express  agreement,  we  are  im- 
able  to  see  why  the  right  of  the  first  builder 
should  not  also  be  personal,  or  why  it  should 
pass  to  the  grantees  of  his  land  without  a 
corresponding  stipulation.  On  the  whole  we 
do  not  think  that  the  authority  of  the  Mas- 
sachusetts court  can  be  claimed  for  the  doc- 
trine championed  by  plaintiffs  in  error  un- 
der the  facts  of  this  case. 

In  Thoniaon  y.  Curtis,  28  Iowa,  229,  it  was 
decided  that  a  covenant  like  this  is  one  which 
runs  with  the  land.    But  this  decision  is 


based  entirely  on  a  statute  borrowed  from 
the  Louisiana  Code,  which  embodied  the  doc- 
trine of  the  civil  law  providing  that  a  lot 
owner  might  construct  a  party  wall  on  hi» 
neighbor's  lot,  but  could  not  compel  the  lat- 
ter to  contribute  to  the  expense  thereof.  The 
court  professes  to  follow  certain  Louisiana 
decisions,  whicli  were  evidently  not  exam- 
ined, and  are  not  in  point ;  and  also  the  New 
York  doctrine,  which,  as  we  have  seen,  has- 
been  repudiated  in  that  jurisdiction. 

In  Piatt  V,  Eggleaton,  20  Ohio  St.  414, 
also  cited  by  plaintiffs  in  error,  the  court 
likewise  follows  the  overruled  New  York 
cases,  but  seeks  to  distinguish  Block  v.  Uh- 
am,  28  Ind.  37,  92  Am.  Dec.  287,  because  the 
promise  of  compensation  there  was  not  made 
to  the  ''assigns"  of  the  first  builder.    An  ex- 


covenant  and  a^ree  for  and  with  themselves  and 
their  respective  heirs  and  assigns.'  It  is  evi- 
dent that  it  was  the  plain  import  of  the  instru- 
ment that  the  portion  which  bound  the  heirs 
and  assigns  should  be  considered  as  perpetual, 
and  as  a  covenant  running  with  the  land,  while 
the  other,  being  personal,  could  not  be  so  re- 
garded." 

An  oral  agreement  between  adjoining  owners, 
oot  mentioning  assigns,  by  which  the  nonbuilder 
assented  to  the  use  of  his  land,  and  agreed  to 
pay  for  one  half  of  as  much  of  the  wall  as  he 
himself  should  use  when  he  should  build,  is  nat- 
urally held  purely  personal  to  both  parties,  in 
Rawson  v.  Bell,  46  Ga.  19,  though  taken  out  of 
the  statute  of  frauds  by  the  erection  of  the 
wall. 

The  concluding  covenant  of  the  agreement 
considered  in  Kahn  v.  Mount,  46  App.  Div.'84, 
61  N.  Y.  8upp.  358,  reads,  according  to  the  copy 
contained  in  the  record  on  appeal :  "It  is  fur- 
ther mutually  agreed  between  the  several  parties 
that  this  agreement  shall  apply  to  and  bind  the 
heirs,  executors,  administrators,  and  assigns  of 
the  respective  parties,  and  that  it  shall  continue 
and  remain  in  force  so  long  as  the  said  parties 
or  their  legal  representatives  may  continue  to 
have  title  to  the  same." 

This  covenant  was  construed,  in  disregard  of 
the  first  clause,  to  show  an  intent  to  bind  only 
so  long  as  the  legal  representatives  of  the  par- 
ties have  title.  Being  clearly  personal  as  so 
construed,  and  grantees  not  being  within  the 
scope  of  the  term  "legal  representatives"  in  the 
court's  opinion,  they  were  deemed  not  bound. 

In  Weeks  v.  McMillan,  13  Daly,  139.  the  cove- 
nant was :  "The  party  of  the  second  part  (Wood- 
ruff), for  himself,  his  heirs,  and  assigns,  agrees 
with  Frost,  his  heirs  and  assigns,  that  when  he 
.  .  .  shall  use  the  wall  as  a  party  wall,  or 
any  part  of  It  in  any  manner,  he  .  .  .  will 
pay  to  Frost,  his  heirs  and  assigns,"  etc.  "There 
is  no  clause  in  the  agreement,"  says  the  court, 
"that  binds,  or  purports  to  bind,  the  grantees  of 
Woodruff  to  pay  for  the  wall  if  they  should  use 
it."  And,  the  action  being  brought  to  charge 
such  grantee,  it  was  held  not  maintainable. 

In  Nalle  v.  Paggi  (Tex.)  1  L.  B.  A.  33,  9 
S.  W.  205,  a  verbal  promise  by  the  nonbuilder 
to  "do  right  about  it"  in  the  way  of  compensat- 
ing the  builder.  Is,  as  a  matter  of  course,  deemed 
personal  to  the  promisor.  It  could  not  be  en- 
forced against  a  purchaser  who  used  the  wall, 
even  though  he  had  notice. 
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This  conclusion  is  followed  in  a  later  case 
against  the  promisor  himself,  where  the  latter 
is  held  liable  for  the  use  by  his  grantee.  Nalle 
V.  Paggi,  81  Tex.  201,  13  L.  B.  A.  50,  16  S..  W. 
932. 

Other  features. 

In  Curtiss  v.  White,  Clarke,  Ch.  889,  the 
noil  builder  covenanted  to  pay  the  builder  "as 
soon  as  he  (the  nonbuilder)  should  build  upon 
his  lot,  or  lease,  or  sell  the  same."  In  an  at- 
tempt to  enforce  this  as  a  mortgage  upon  the 
strip  covered  by  wall,  in  the  hands  of  the  non- 
builder's  grantee  who  used  the  wall,  it  was  held 
that  the  nonbuilder  clearly  contemplated  only 
a  personal  liability  on  his  part,  maturing  upon 
any  of  the  three  cMitingencies,  first,  use  of  the 
wail,  secood,  lease  of  his  lot,  or,  third,  sale 
thereof.  Sole. having  been  made  before  use,  the 
obligation  then  matured,  and  became  enforce- 
able against  him  personally,  or,  In  the  event  of 
his  death,  then  against  his  personal  estate.  It 
was  not  enforceable  against  the  land  In  the- 
hands  of  his  grantee. 

In  6  N.  Y.  Legal  Obs.  19,  is  noted  briefly  the 
case  of  Pents  v.  Brown.  The  agreement  before 
the  court  is  not  set  out,  and  the  decision  is  sum- 
marised :  "Where  a  party  wall  was  built,  and 
the  defendants  agreed  that  they  would  pay  for 
it  when  they  used  it,  a  subsequent  purchaser  of 
the  adjoining  lot  cannot  maintain  an  action  la 
his  own  name  to  recover  the  value  of  such  party 
wall  on  the  promise  made  to  his  grantor." 

There  is  a  suggestion  here  that  an  action 
might  be  maintained  in  the  name  of  the  builder 
to  the  use  of  his  grantee.  The  case  is  of  little 
falue,  however,  since  the  facts  are  unknown. 

It  is  clear  from  these  cases  that,  while  some 
of  the  courts  are  much  more  ready  than  others 
to  find  an  intention  to  bind  and  benefit  assigns, 
yet  there  is  a  practical  unanimity  in  holding 
the  mention  of  assigns  indicative  of  such  pur- 
pose. The  puri>oee  may  be  manifested  other- 
wise, and  has  even  been  gathered  from  the  na- 
ture of  the  agreement.  But,  when  not  mani- 
fest otherwise,  the  failure  to  name  assigns  seema 
generally  to  be  taken  to  render  the  contract  per- 
sonal to  the  parties. 

3.  Privity  of  estate, 

a.  Definition, 

The  term  "privity  of  estate"  is  used  In  tw» 
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animation  of  the  contract  in  the  case  at  bar 
will  show  that  it  resembles  the  Indiana  case, 
and  not  the  Ohio  decision  last  cited,  for  the 
promise  here  is  merely  to  "pay  the  party  of 
the  first  part."  It  is  true  that  the  agree- 
ment is  made  "binding  upon  the  heirs,  as- 
signs/' etc.,  and  there  is  no  express  provision 
that  the  sum  due  shall  be  payable  to  the 
assigns.  In  Adams  v.  Noble,  120  Mich.  545, 
79  N.  W.  810,  the  court  reviews  a  portion  of 
the  authorities,  and  concedes  that  they  are 
''difficult  to  harmonize,"  but  says  that  they 
may  be  divided  into  two  classes,  the  second 
class  holding  that  the  covenants  run  with 
the  land,  and  pass  to  the  purchaser  or  as- 
signee, when  the  contract  evinces  such  inten- 
tion, and  where  the  language  used  is  between 
the  parties  and  their  assigns.    As  the  sum 


due  imder  the  party-wall  agreement  was 
there  made  expressly  payable  to  the  first 
builder  ''or  assigns,"  the  court  held  that  the 
case  belonged  to  this  second  class. 

Some  Minnesota  cases  are  relied  on  by 
plaintiffs  in  error.  In  PUlshury  v.  Morris, 
54  Minn.  493,  56  N.  W.  170,  a  contract  sub- 
stantially identical  with  this  was  construed 
and  commented  on  as  follows:  "It  was 
agreed  that  Steele  or  his  assigns  should  pay 
to  Small  the  value  of  one  half  of  the  wall 
whenever  he  (Steele)  or  his  assigns  should 
use  the  same.  This  covenant  was  personal 
to  Small,  as  much  so  as  if  Steele  had  made 
the  covenant  with  the  contractor  who  built 
the  wall  to  pay  for  his  half  at  some  future 
time.  The  right  of  action  remained  in 
Small,  notwithstanding  the  transfer  of  the 


senses,  the  distinction  between  which  should  be 
kept  clearly  in  mind.  In  both  senses  it  is  es- 
sential to  a  recovery  against  or  by  an  assignee. 

The  first  and  original  meaning  (Sims,  Cove- 
nants, p.  176)  is  applied  to  the  grant  between 
the  covenanting  parties  of  some  interest  in  the 
land  with  which  the  covenants  run.  '*It  indi- 
cated the  granting  of  land,  being  an  assimila- 
tion to  tenure ;  for  before  the  statute  of  quia 
etnptores  there  was  a  privity  of  estate  between 
every  grantor  and  grantee."  In  this  sense  the 
term  has  nothing  to  do  with  subsequent  hold- 
ers of  the  property;  it  Is  concerned  only  with 
the  establishment  of  a  proper  relation  between 
the  covenanting  parties,  so  that  the  covenant 
may  run. 

The  second  meaning  is  applied  to  the  succes- 
sion of  a  subsequent  purchaser  to  the  estate  of 
the  covenanting  party.  It  has  nothing  to  do 
with  the  relation  between  the  parties  to  the 
covenant.  Privity  of  estate  between  them,  in 
the  first  sense,  Is  taken  for  granted. 

^.  Between  covenanting  parties. 

(1)  Necessity. 

The  necessity  for  privity  of  estate  between 
the  covenanting  parties  is  well  established. 

"A  covenant  running  with  the  land,"  says 
Daniels,  J.,  In  Bedell  v.  Kennedy,  88  Hun,  510, 
"is  incidental  to  the  land  itself,  which  may  be 
made  the  principal  subject  of  the  conveyance. 
And  where  no  land  or  Interest  in  it  is  conveyed 
by  means  of  the  Instrument,  the  covenant  for 
payments,  contained  in  It,  will  be  personal,  and 
not  obligatory  upon  the  parties  deriving  title 
through  either  of  the  parties  to  the  covenant." 

In  Sharp  v.  Cheatham,  88  Mo.  498,  57  Am. 
Rep.  433,  Washburn's  statement  is  approved. 
"With  a  very  few  exceptions,"  says  that  author 
in  Real  Property,'  4th  ed.  vol.  2,  p.  285,  "the 
uniform  current  of  authorities  from  the  time  of 
Webb  V.  Russell,  8  T.  R.  893,  to  the  present  day, 
requires  a  privity  of  estate  to  give  one  man  a 
right  to  sue  another  upon  a  covenant  where 
there  Is  no  privity  of  contract  between  them ; 
•consequently  that,  where  one  who  makes  a  cove- 
nant with  another  In  respect  to  land  neither 
parts  with  nor  receives  any  title  or  interest  In 
the  land,  at  the  same  time  with  and  as  a  part 
of  making  the  covenant,  it  Is  at  best  a  mere  per- 
gonal one,  which  neither  binds  his  assignee,  nor 
Inures  to  the  benefit  of  the  assignee  of  the  cove- 
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nan  tee,  so  as  to  enable  the  latt«r  to  maintain  an 
action  in  his  own  name  for  a  breach  thereof." 

Uuling  V.  Chester,  19  Mo.  App.  607,  is  to  the 
same  effect. 

"There  seems  to  be  no  authority,"  says  Sur- 
rogate Bradford  In  the  well-considered  case 
Weyman  v.  Ringold,  1  Bradf.  42,  "for  holding 
that  the  burden  of  a  covenant  runs  with  the 
land  against  the  assignee,  except  where  the 
covenantor  grants  some  estate  in  the  same  land, 
to  which  the  covenant  may  be  incident"  citing 
many  authorities.  "For  the  purpose  of  estab- 
lishing a  running  covenant,  there  must;  always 
be  a  privity,  and  the  land  or  estate,  'is  the  me< 
dlum  which  creates  the  privity.*  Where  the 
covenant,  therefore,  accompanies  the  grant, 
where  some  estate  or  interest  is  granted,  and 
yet  some  estate  or  interest  in  the  same  thing  is 
reserved  to  the  grantor,  so  that  both  parties 
have  a  common  medium  of  privity,  the  burden  of 
the  covenant  will  run  with  the  land  to  the  as- 
signee of  the  grantor.  The  principle  uiwn  which 
covenants  have  been  held  to  charge  the  land  in 
such  cases  is  that  they  are  Mn  the  nature  of  a 
grant,  or,  at  least,  a  declaration  going  along 
with  the  grant,  showing  in  what  manner  the 
thing  granted  should  be  taken.' " 


Distinction  between  benefit  and  burden  in 
gard  to  necessity. 


A  distinction  between  the  benefit  and  the  bur- 
den Is  made  in  Cole  v.  Hughes,  54  N.  Y.  444, 
18  Am.  Rep.  611,  in  regard  to  the  necessity  for 
privity  for  the  running  of  the  covenant.  "There 
is  a  wide  difference  between  the  transfer  of  the 
burden  of  a  covenant  running  with  the  land  and 
of  the  benefit  of  the  covenant,  or.  In  other  words, 
of  the  liability  to  fulfil  the  covenant,  and  of  the 
right  to  exact  Its  fulfilment.  The  benefit  will 
pass  with  the  land  to  which  it  Is  incident,  but 
the  burden  or  liability  will  be  confined  to  the 
original  covenantor  unless  the  relation  of  priv- 
ity  of  estate  or  tenure  exists,  or  is  created  be- 
tween the  covenantor  and  covenantee  at  the 
time  when  the  covenant  Is  made." 

If  the  court  means  by  this  that  the  benefit  of 
a  covenant  between  adjoining  owners  will  ran 
where  no  interest  passes  between  the  covenant- 
ing parties,  it  stands  alone.  No  other  case  ap- 
plying this  distinction  or  affirming  its  principle 
has  been  found.  All  the  authorities  are  to  the 
contrary.  It  is  universally  held  that  such  a 
covenant  is  purely  personal.     It  is  practically 
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leasehold  interest,  and  passed  by  assign- 
ment to  the  plaintiff/'  In  Kimm  v.  Grif- 
JiUy  67  Minn.  25,  64  Am.  St.  Rep.  385,  69  N. 
AV.  634,  the  court  announces  a  different  doc- 
trine, and  seeks  to  distinguish  the  case  last 
•cited  on  the  ground  that  the  first  builder, 
when  he  leased  his  interest,  reserved  his 
rights  in  the  party-wall  agreement.  It  will 
be  seen,  however,  that  the  opinion  in  that 
•caes  doeH  not  rest  upon  the  fact  of  such  res- 
nervation,  but  upon  the  ground  that  the  "cov- 
enant was  personal"  to  the  first  builder.  In 
National  L.  Ins.  Co.  v.  Lee,  75  Minn.  157, 
77  N.  W.  794,  the  agreement  is  express,  as  in 
the  Ohio  and  Michigan  cases  above  cited,  to 
pay  the  first  builder,  "his  heirs  or  assigns." 
Moreover,  the  only  case  cited  in  the  opinion 
is  Kimm  v.  Qriffin,  67  Minn.  25,  64  Am,  St. 


Rep.  385,  69  N.  W.  634,  which  refers  only 
to  the  Ohio  and  some  of  the  Massachusetts 
cases,  and  ignores  the  other  authorities 
above  reviewed.  We  cannot  accept  the  state- 
ment there  made  "that  it  is  settled  by  the 
great  weight  of  authority  that  the  covenants 
of  party- wall  contracts,  like  the  one  under 
consideration,  do  run  with  the  land,  and 
that  all  their  benefits  and  burdens — the  lia- 
bility to  perform  and  the  right  to  take  ad- 
vantage of  them — ^both  pass  to  the  heir  or 
assignee  of  the  land  to  which  the  covenant  is 
attached."  On  the  contrary,  as  we  have 
seen,  a  considerable  majority  of  the  courts 
which  have  passed  upon  this  question,  as 
well,  in  our  view,  as  a  preponderance  of  the 
well-considered  cases,  adhere  to  the  con- 
trary doctrine.    We  think,  therefore,  that 


«  covenant  by  a  stranger  ta  the  land.  Lawrence 
v.  Whitney,  115  N.  Y.  410,  5  L.  B.  A.  417,  22 
N.   E.   174;  Tiffany,   Real  Prop.   U   843i  345; 

Sims,  Covenants,  pp.  175,  197;  and  party-wall 

•cases  cited  9upra, 

(2)  Existence  of, 
(a)  ^Between  landlord  and  tenant. 

That  the  relation  of  landlord  and  tenant  es- 
tabilBhes  privity  of  estate  there  is  no  doubt.  It 
la  the  equivalent  of  feudal  tenure,  which  is 
the  relation  which  must  be  approached,  In  some 
-degree  at  any  rate  In  order  that  a  covenant  may 
run. 

The  subject  Is  not  Important,  however,  as 
party-wali  agreements  are  of  infrequent  occur- 
rence between  landlord  and  tenant.  But  two 
cases  appear,  and  in  neltlier  Is  the  subject  of 
privity  discussed. 

Piliabury  v.  Morris.  54  Minn.  492,  66  N.  W. 
170,  goes  off  upon  another  theory.  See  infra, 
II.  f,  1.  And  in  Mackin  v.  Haven,  187  111.  480, 
58  N.  B.  448,  privity  is  found  in  the  mutual 
casements  of  support. 

(b)  Between  grantor  and  grantee. 

So,  a  conveyance  of  part  of  a  parcel  of  land, 
"With  a  stipulation  or  covenant  in  the  deed  in 
regard  to  the  erection  of  and  payment  for  a 
party  wall  to  be  erected  between  the  properties, 
is  accepted  as  creating  the  requisite  privity. 

It  is  so  stated  in  Savage  v.  Mason,  3  Cush. 
-500.  It  Is  recognized  without  discussion  in 
Hlchardson  v.  Tobey,  121  Mass.  457,  23  Am. 
Rep.  283,  and  Matthews  v.  Dlxey,  149  Mass. 
505,  5  L.  R.  A.  102,  22  N.  E.  61. 

•*Where  the  covenant,  therefore,  accompanies 
the  grant,**  says  the  court  In  Weyman  v.  Ring- 
old,  1  Bradf.  40,  **where  some  estate  or  inter- 
est is  granted,  and  yet  some  estate  or  Interest 
In  the  same  thing  Is  reserved  to  the  grantor  so 
that  both  parties  have  a  common  medium  of 
privity,  the  burden  of  the  covenant  will  run 
with  the  land  to  the  assignee  of  the  grantor. 
The  principle  upon  which  covenants  have  been 
held  to  charge  the  land  In  such  cases  is  that 
they  are  *ln  the  nature  of  a  grant,  or,  at  least, 
a  declaration  going  along  with  the  grant,  show- 
ing In  what  manner  the  thing  granted  should  be 
taken.'  '*  While  the  court  Is  there  speaking 
merely  of  a  grant  of  a  use  of  a  strip  of  land, 
the  language  is  applicable  to  a  conveyance  of  an 
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entire  lot  a  strip  of  which  is  subjected  to  a  par- 
ty-wall agreement. 

That  privity  of  estate  between  grantor  and 
grantee  is  generally  recognized,  see  Tiffany,  Real 
Prop,  i  345. 

(c)  Between  adjoining  owners. 

aa.  Basement  inferentially  created. 

Between  adjoining  independent  owners  where 
there  is  no  express  transfer  of  an  Interest  In 
the  adjoining  properties  at  the  time  of  the  cove- 
nant, It  must  be  Inferred.  To  this  end,  the 
permission  to  build  and  maintain  the  wall  half 
over  the  line  is  resorted  to  as  supporting  the 
inferential  grant  of  an  easement  of  support. 

This  Is  the  attitude  of  the  court  in  Roche  v. 
Ullman,  104  111.  11,  where  it  is  stated  that  each 
of  the  parties  obtains  an  easement  of  support 
appurtenant  to  his  estate  and  passing  to  his  as- 
signee by  any  mode  of  conveyance  which  would 
pass  the  land  itself. 

So,  in  King  v.  Wight,  155  Mass.  444,  29  N.  B. 
644,  the  agreement  is  said  to  create  "an  ease- 
ment of  use  and  support  in  favor  of  each  lot 
owner,  and  her  successors  In  title,  in  the  half 
of  the  wall  which  stood  on  the  other  lot,  and  In 
the  land  under  the  same.** 

A  mutual  easement  of  support  following  each 
estate  into  the  hands  of  subsequent  purchasers 
Is  admitted  in  Plllsbury  v.  Morris,  54  Minn. 
492,  56  N.  W.  170.  The  same  is  held  in  Kimm 
V.  Orlffln,  67  Minn.  25,  64  Am.  St  Rep.  385, 
69  N.  W.  634. 

In  Condultt  v.  Ross,  102  Ind.  166,  26  N.  B. 
198,  the  builder  under  the  covenant  Is  deemed 
to  acquire  the  right  to  enter  the  lot  and  erect 
and  permanently  maintain  thereon  half  of  a 
party  wall.  "This  agreement  created  what  has 
been  aptly  termed  mutual  or  cross  easements 
In  favor  of  each  In  the  lot  of  the  other,  and 
was  an  arrangement  mutually  beneficial  to  both 
properties.'* 

An  easement  In  the  nonbullder's  lot  In  favor 
of  the  builder  Is  held  created  by  the  agreement 
In  HuUng  v.  Chester,  19  Mo.  App.  607.  Under 
this  agreement  the  nonbuUder  was  to  have  the 
right  to  "use  and  own"  half  the  wall  by  paying 
for  the  half  upon  his  side  of  the  line.  A  mutual 
easement  could  hardly  have  been  found  in  this 
case  In  view  of  the  fact  that  the  nonbullder  did 
not  have  title  to  the  half  In  favor  of  which  the 
easement  In  the  builder's  lot  would  have  ex- 
isted. 
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the  more  accurate  statement  of  the  law  is- 
still  the  oue  amiounced  by  the  learned  editor 
of  the  American  Decisions  (Mr.  Freeman), 
in  volume  92  of  that  series,  p.  301,  as  fol- 
lows: *'The  majority  of  the  authorities 
maintain  that  these  covenants  are  not  of  the 
nature  of  covenants  running  with  the  land, 
and  that  the  grantees  of  the  original  parties 
cannot,  by  reason  of  their  holding  the  ad- 
joining lots,  take  advantage  of  the  benefit, 
or  be  subjected  to  the  burden,  of  the  cov- 
enant to  pay  for  one  half  of  a  party  wall, 
but  that  the  right  of  recovery  is  personal  to 
the  builder,  and  the  obligation  to  pay,  except 
in  certain  cases,  rests  upon  the  covenantor 
only;  and  an  agreement  of  the  parties  that 
the  covenant  shall  be  binding  upon  their 
heirs  or  assigns,  etc.,  or  even  that  it  shall 
run  with  the  land,  is  inefTectual." 

We  have  not  thought  it  necessary  to  fol- 
low counsel  in  their  discussion  of  the  wis- 


dom or  policy  of  the  rule,  or  to  enter  into 
the  numerous  collateral  questions  as  to  what 
covenants  will  and  what  ones  will  not  rui* 
with  the  land.  We  have  treated  the  specific- 
point  here  in  controversy  as  one  to  be  set- 
tled by  authority,  and  we  are  satisfied  that: 
by  the  great  weight  of  precedent  such  a  con- 
tract as  this  is  personal.  We  therefore  rec> 
ommend  that  the  judgment  be  affirmed. 

Hastinss  and  Kirkpatrick,  CC,  con- 
cur. 

Per  Curiam  t 

The  conclusions  reached  by  the  Commis- 
sioners are  approved,  and,  it  appearing  that- 
the  adoption  of  the  recommendations  made- 
will  result  in  a  right  decision  of  the  cause 
it  is  ordered  that  the  judgmeiit  of  the  Disr- 
trict  Court  is  affirmed. 


In  Weyman  v.  Ringold,  1  Bradf.  40,  there  was 
an  ezprees  grant  by  the  nonbullder  of  "the  use 
or*  a  strip  of  his  land  for  the  support  of  the 
wall  erected  by  the  builder.  This  is  said  by  the 
court  to  create  an  Interest  in  the  nonbuilder's 
land,  which  was  annexed  to  the  builder's  lot; 
"and  as  common  of  pastures,  estovers,  or  tur- 
bary, or  a  right  of  way,  appurtenant  to  lands, 
It  Is  an  Incorporeal  hereditament  belonging  to 
and  passing  with  the  land  to  which  it  is  an- 
nexed." 

The  same  holding  is  found  in  Keteltas  v. 
Penfold,  4  E.  D.  Smith,  122,  where  a  ruinous 
party  wall  was  taken  down  by  one  owner  and 
rebuilt  on  the  line  under  agreement  with  the 
other  to  pay  half  cost. 

In  Rloch  V.  Isham,  28  Ind.  37,  92  Am.  Dec. 
287,  although  the  agreement  Is  deemed  per- 
sonal, an  easement  In  the  nonbuilder's  lot  Is 
found,  which  the  builder  transfers  by  a  convey- 
ance of  his  property. 

On  the  contrary,  in  Cole  v.  Hughes,  54  N.  Y. 
444,  13  Am.  Rep.  611,  the  creation  of  any  inter- 
est in  the  nonbuilder's  lot  by  an  agreement  un- 
der seal  binding  heirs  and  assigns  is  denied.  "He 
simply  assented  that  Dean  might  build  half  of 
the  wall  upon  his  land,  and  then  he  agreed,  in 
a  certain  contingency  which  might  or  might  not 
happen,  that  he  would  compensate.  .  .  . 
They  continued  to  own  the  land,  as  before,  in 
severalty,  and,  except  for  the  agreement,  Voor- 
hees  could  have  used  the  party  wall  at  any  time 
without  making  compensation." 

This  decision  is  followed  in  Sharp  v.  Cheat- 
ham. 88  Mo.  498,  67  Am.  Rep.  433,  and  Kenny 
V.  Mackenzie,  12  Ont.  App.  Rep.  346. 

If  the  court  means  that  an  easement  is  not 
created,  it  is  in  conflict,  not  only  with  the 
clear  weight  of  authority  in  other  Jurisdictions, 
but  with  Weyman  v.  Ringold.  1  Bradf.  40,  and 
Keteltas  v.  Penfold,  4  B.  D.  Smith,  122,  lu  New 
York  itself. 

Under  parol  agreement. 

At  law  a  parol  agreement  operates  at  most 
as  a  license,  and  cannot,  therefore,  amount  to 
the  grant  of  an  easement. 

Accordingly,  we  find  the  court  in  Joy  v.  Bos- 
ton Penny  Sav.  Bank.  115  Mass.  60,  holding 
that,  under  a  written,  but  unsealed,  agreement 
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between  grantor  and  grantee,  entered  Into  after 
the  grantee  had  taken  bond  for  title,  but  before 
the  deed  had  been  executed,  by  which  the  gran- 
tee obtained  permission  to  build  half  the  wall* 
on  the  grantor's  adjoining  lot,  suchd^-antee  ob- 
tained thereby  no  interest  in  either  the  strip- 
of  the  grantor's  land  on  which  the  wall  was- 
erected  or  In  the  wall,  as  realty,  so  far  as  h 
projected  beyond  his  own  lot. 

In  equity,  on  the  other  hand,  the  erection  of 
the  wall  under  such  a  parol  agreement  takes  It 
out  of  the  statute  of  frauds,  and  makes  It  Ir- 
revocable. Dwlght.  dissenting  opinion.  In  Brown* 
V.  McKee,  2  N.  Y.  City  Ct.  Rep.  320. 

In  Hall  V.  Geyer,  14  Ohio  C.  C.  229,  an  ease- 
ment Is  said  to  be  created  by  the  erection  of  the- 
wall  under  a  parol  agreement.     It  Is  not  clear 
whether  the  case  is  in  equity  or  at  law.    EquV 
table  principles  seem  to  be  applied. 

The  same  may  be  said  of  Rawson  v.  Bell,  4^ 
Ga.  19,  where,  while  it  is  recognized  that  th% 
parol  agreement  can  operate  only  as  a  license, 
yet  an  easement  is  acquired  by  the  erection  oT 
the  wall  and  payment  therefor.    Payment  is  r» 
garded  as  a  condition  precedent,  however. 

Effect  of  stipulation  that  no  part  of  fee  to  paem. 

Of  course  no  easement  or  Interest  In  the 
nonbuilder's  property  can  be  Inferred  In  the  face 
of  an  express  stipulation  of  the  agreement  that 
no  part  of  the  fee  should  be  taken  to  pass  there- 
under. Daniels,  J.  (dissenting).  In  Bedell  v.. 
Kennedy,  38  Hun,  510. 

bb.  Sufficiency   of   easement   to   create   privitj/-.. 

That  an  easement  creates  the  requisite  privity- 
Is  established. 

The  court.  In  Roche  v.  Ullman,  104  111.  11, 
after  recognizing  the  creation  of  "cross  ease- 
ments In  the  respective  owners  of  the  adjacent 
lots,"  states  that  "the  new  relation,  thus  cre- 
ated being  of  an  intimate  character  involving- 
reciprocal  duties  with  respect  to  each  other's- 
estates,  may  be  regarded  as  an  equivalent  for 
the  absence  of  tenure,  so  as  to  give  effect  to  all 
covenants." 

"That  covenants  will  run  with  an  Incorporeal 
hereditament,"  says  the  court  in  Weyman  ▼. 
Ringold,  1  Bradf.  40,  "was  decided  In  Bally  t. 
Wells,   3    Wils.   26;"  and  the    principle    wa« 
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-deemed  well  established.  The  Interest  in  the 
nonbullder's  land,  created  by  express  grant  of 
the  use  of  a  strip  of  his  land  for  the  support  of 
half  the  wall,  creates  such  an  incorporeal  here- 
-ditament  or  easement,  establishing  the  privity 
with  which  the  covenants  In  the  agreement  will 
run. 

To  the  same  effect,  that  a  covenant  will  run 
with  an  Incorporeal  hereditament,  see  Keteltas 
V.  Penfold,  4  E.  D.  Smith,  122,  and  Condultt  v. 
Ross,  102  Ind.  166,  26  N.  E.  198. 

The  easement  arising  upon  erection  of  the 
wall  by  the  builder  under  a  parol  agreement  is 
lield  by  Commissioner  Dwlght  in  Brown  v.  Mc- 
Kee,  2  N.  Y.  City  Ct  Rep.  320,  to  create  privity. 
"The  builder  of  the  wall,"  he  says,  "gained  an 
-easement  on  the  land  of  his  neighbor ;  the  lat- 
ter, on  electing  to  pay  for  the  use  of  the  wall, 
had  an  easement  on  the  land  of  the  builder. 
These  were  permanent  Interests,  and  of  such 
fl  nature  that  the  benefit  and  burden  of  cove- 
nants might  run  with  them." 

"Where  one  party  covenants  with  another  in 
•respect  of  land,"  says  the  court  in  King  v. 
TVi^ht.  155  Mass.  444,  29  N.  E.  644,  "and  at 
the  same  time  with  and  as  a  part  of  making 
the  covenant  neither  parts  with  or  receives  any 
title  or  interest  in  the  land,  nor  creates  an  ease- 
inent  or  a  right  in  the  nature  of  an  easement 
for  the  benefit  of  the  land,  such  a  covenant  is 
.«t  best  but  a  mere  personal  contract."  But,  by 
reason  of  the  inferential  creation  of  the  ease- 
ments under  the  agreement  before  the  court, 
^'each  lot  .  .  .  became  entitled,  therefore, 
to  the  benefits,  and  subject  to  the  burdens,  aris- 
ing from  the  covenants  ccMitained  in  the  agree- 
-ment  anf^  relating  to  the  erection  and  mainte- 
nance of  the  wall.  They  inhered  in  and  be- 
longed to  it." 

Privity  is  also  found  through  the  easement 
In  Klnun  v.  Griffin,  67  Minn.  25.  64  Am.  St.  Rep. 
385,  69  N.  W.  634.  It  Is  assumed  in  Huling  v. 
-Chester,  19  Mo.  App.  607. 

cc.  Lien  as  privity  of  estate, 

A  sporadic  and  misleading  use  of  the  term 
'"privity  of  estate"  as  describing  a  charge  or 
Hen  upon  the  nonbullder's  lot  is  made  in  Cole 
T.  Hughes,  54  N.  Y.  444,  13  Am.  Rep.  611.  The 
•court  there  says:  "Dean*s  [the  builder's]  right 
to  compensation  was  in  no  way  charged  upon  the 
Voorhees  [nonbullder's]  lot.  There  was,  there- 
fore, no  privity  of  estate  between  Voorhees  and 
13ean.     There  was  simply  privity  of  contract." 

It  is  of  this  same  sort  of  "privity"  that  the 
'<x>urt  speaks  In  Duer  v.  Fox,  29  Misc.  81,  60  N. 
Y*.  Supp.  580,  where  the  language  is  clearly  sus- 
-<*eptible  of  no  other  construction  than  that  it 
regards  "privity  of  estate"  created  by  the  ex- 
press ImpositiMi  of  a  Hen  on  the  nonbullder's 
lot.  Says  the  court:  "In  the  absence  of  ex- 
pressive language,  charging  a  lien  upon  the 
land,  only  those  obligations  in  regard  to  a  party 
wall  which  fiow  from  the  user  of  the  structure 
•can  be  deemed  in  the  nature  of  covenants  run- 
ning with  the  land,  as  creating  a  privity  of  es- 
tate in  contrast  with  a  privity  of  personal  con- 
tract. Thus,  the  obligation  to  maintain  the  wall, 
keep  it  in  repair,  and  suffer  its  use  in  the  sup- 
port of  present  and  future  buildings  may  well  be 
-deemed  appurtenant  to  the  respective  estates 
-and  essential  beneficial  rights  in  privity  and 
coextensive  servitudes,  while  the  personal  obli- 
gation to  pay  a  part  of  the  original  cost  of  the 
party  wall  may  rest  only  in  privity  of  contract, 
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and  remain  purely  a  chose  In  action  without  8e< 
curlty." 

Cole  V.  Hughes  has,  unfortunately,  been  cited 
in  support  of  the  proposition  that  privity  of  es- 
tate does  not  exist  under  a  party- wall  agree- 
ment. Nalle  V.  PaggI  (Tex.)  1  L,  R.  A.  33,  9 
S.  W.  205 ;  Sharp  v.  Cheatham,  88  Mo.  498,  67 
Am.  Rep.  433. 

However  far  the  courts  of  New  York  may  be 
committed  to  the  statements  of  Cole  v.  Hughes, 
It  should  not  be  followed  elsewhere. 

Privity  of  estate,  as  the  term  Is  properly  used 
In  connection  with  the  running  of  covenants 
with  fee  estates,  refers,  as  has  been  said  above, 
to  the  transfer  between  the  covenanting  parties 
of  an  Interest  in  the  related  lands,  which  Is 
the  foundation  for  the  subsequent  enforcement 
of  an  independent  obligation  against  succes* 
sors  in  interest  to  such  related  properties.  Priv- 
ity of  estate  may  exist  without  any  obligation 
whatsoever. 

A  lien  may  exist  in  favor  of  a  stranger  to 
the  lienor's  property,  who  Is  owner  of  no  realty 
or  Interest  In  realty  whatsoever.  It  Is  merely 
a  security  for  an  obligation.  To  speak  of  this 
as  privity  of  estate  is  misleading  and  harmful, 
and  can  result  only  in  confusion  of  thought. 

For  the  enforcement  of  the  agreement  as  a 
lien,  see  infra,  II.  c,  and  II.  1. 

0.  Between  covenanting  party  and  subsequent 
holder  of  his  property. 

As  privity  of  estate  in  this  meaning  has  to  do 
with  the  ruiming  of  the  covenant,  rather  than 
with  the  determination  of  the  conditions  under 
which  it  may  run.  It  is  treated  later  under  run- 
ning of  benefit  and  burden,  II.  a,  5. 

4.  Formal  requisites, 

a.  Beal. . 

The  question  of  the  necessity  for  a  seal  la 
complicated  somewhat  by  the  statutes  In  many 
states  abolishing,  or  otherwise  limiting  the  use 
of,  private  seals.  In  such  states  it  seems  fair 
to  suppose  that  a  mere  written  agreement  may 
be  treated  in  all  respects  as  a  covenant. 

In  Jurisdictions  where  the  use  of  seals  Is 
not  abolished,  however,  they  are  a  requisite  to 
an  agreement  which  is  to  l>e  enforced  at  law  as 
a  running  covenant, — first,  because  the  prin- 
ciples of  running  covenants  apply,  historically, 
only  to  agreements  in  writing  under  seal,  and 
second,  because  in  agreements  between  adjoin- 
ing owners  where  no  estate  passes  except  that 
which  is  to  be  inferred  from  the  agreement,  an 
instrument  under  seal  is  necessary  to  create  the 
inferential  easement  by  which  privity  of  estate 
is  established ;  an  easement  lies  only  In  grant 
or  its  equivalent. 

Historically. 

Tiffany  states,  without  quoting  authority  (1 
Real  Prop.  {  342),  that  a  seal  is  necessary,  "it 
being  assumed,  apparently  without  any  Judicial 
determination  of  the  question,  that  a  contract 
not  under  seal  could  not  run  with  the  land. 
The  reason  for  this  no  doubt  lies  in  the  fa^t 
that  formerly  all  written  instruments  were  un- 
der seal ;  and  even  at  the  present  day,  owing 
to  the  necessity  which  exists  In  most  Jurisdic- 
tions that  conveyances  of  land  be  under  seal, 
and  to  the  fact  that  agreements  in  regard  to  the 
use  or  enjoyment  of  land  are  rarely  found  ex- 
cept in  such  conveyances,  questions  as  to  the 
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rnimlog  of  agreements  DOt  under  seal  are  not 
likely  to  arise.'*  Sims,  Covenants,  pp.  188  et 
aeq.f  takes  the  same  view.  'The  custom  sur- 
yiyed  the  necessity,  until  the  custom  has  prob- 
ably made  the  seal  again  a  necessity,  though 
now  without  a  sound  reason.*' 

These  remarks  are  borne  out  by  the  decision 
in  Joy  y.  Boston  Penny  Sav.  Bank,  115  Mass. 
60,  where  a  parol  agreement  between  grantor 
and  grantee,  executed  contemporaneously  with 
the  conyeyance,  is  sought  to  be  enforced  between 
assigns  as  a  running  covenant.  Whatever  rights 
might  exist  in  equity,  the  court  said  none  exist- 
ed at  law  thereon. 

Similarly,  it  is  held  in  Maine  v.  Cumston,  98 
Mass.  317,  that  a  stipulation  for  payment  In  a 
deed  poll  cannot  be  enforced  against  a  pur- 
chaser from  the  grantee  as  a  running  covenant, 
since  the  grantee  does  not  sign  or  seal  the 
same.  (It  should  be  noted  here,  however,  that 
this  decision  does  not  express  the  trend  of  mod- 
ern authority  in  regard  to  stipulations  by  the 
grantee  in  deeds  poll.  Both  Sims,  Covenants, 
p.  188,  and  TiflTany,  Real  Prop.  §  345,  state  that 
such  stipulations  are  enforceable  as  a  running 
covenant  against  a  purchaser  from  the  grantee. 
See  also  Brewster,  Conveyancing,  §  225.) 

The  grantor  in  such  a  deed,  however,  does 
not  stand  In  the  same  position,  since  It  is  under 
his  signature  and  seal.  Against  a  purchaser 
from  him,  a  covenant  for  payment  in  the  deed 
may  be  enforced  as  a  running  covenant.  Rich- 
ardson V.  Tobey,  121  Mass.  457,  23  Am.  Rep. 
283. 

A  parol  agreement  between  grantor  and  gran- 
tee, entered  into  contemporaneously  with  the 
conveyance,  was  brought  before  the  court  in 
Mithotr  V.  Hughes,  5  Ohio  C.  C.  120.  in  an  at- 
tempt to  enforce  it  against  a  subsequent  pur- 
chaser from  the  grantor.  While  Judgment  was 
rendered  against  such  grantee,  the  court  pro- 
ceeded upon  "equitable  considerations"  based  on 
use  by  the  defendant  after  notice  of  the  agree- 
ment, and  it  was  expressly  admitted  that  the 
agreement  could  not  be  enforced  as  a  running 
covenant  because  not  embraced  in  a  deed  not 
executed  under  seal. 

This  is  in  accord  with  Piatt  v.  Bggleston,  20 
Ohio  St.  414,  where  it  is  said  of  a  parol  agree- 
ment that,  not  being  under  seal,  it  **was  not, 
therefore,  technically,  a  covenant  running  with 
the  land:" 

In  Hall  V.  Geyer,  14  Ohio  C.  C.  22fi.  however, 
the  fact  that  the  agreement  was  oral  merely 
does  not  seem  to  affect  its  running  as  a  cove- 
nant, where  it  has  been  taken  out  of  the  stat- 
ute of  frauds  by  the  erection  of  the  wall.  "The 
contract,  it  is  true,"  says  the  court,  "in  the 
beginning  rested  only  in  parol ;  but  there  was 
a  good  consideration  passing,  and  It  was  subse- 
quently so  far  executed  as  to  relieve  it  from  the 
imputations  of  the  statute  of  frauds  and  per- 
juries :  so  that,  as  a  matter  of  law,  it  consti- 
tuted a  valid,  enforceable  contract  for  title  and 
Interest  In  real  estate, — a  contract  having  ref- 
erence to  land  and  concerning  title  and  rights 
in  land,  and  of  such  nature  and  import  as  read- 
ily indicates  its  character,  and  fixes  its  place  in 
the  classification  of  contracts,  as  one  of  those 
which,  in  legal  parlance  and  in  consonance  with 
the  great  weight  of  decisions  on  the  subject,  are 
denominated  'contracts  or  covenants  running 
wUh  the  land.' " 

it  should  be  noted,  however,  that  seals  had 
been  abolished  in  this  Jurisdiction  before  this 
decision,  thouoch  not  before  the  agreement  was 
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entered  into.  These  facts  are  not  mentioned  b^ 
the  court. 

In  at  least  two  other  cases,  Adams  t.  Noble,. 
120  Mich.  545,  79  N.  W.  810,  and  National  L. 
Ins.  Co.  V.  Lee,  75  Minn.  167,  77  N.  W.  794,  pa- 
rol agreements  are  enforced — in  the  former,  the 
benefit,  in  the  latter,  the  burden — as  running 
covenants.  No  remark,  however.  Is  made  by 
the  court  In  either  case  of  the  fact  that  seals- 
are  lacking.  In  Adams  v.  Noble  the  intentioih 
of  the  parties  Is  the  only  matter  considered  by 
the  court. 

Thus,  while  the  seals  of  the  parties  are  stil) 
requisite  historically  for  the  application  of  the- 
princlples  of  running  covenants  to  an  agree- 
ment, there  is  a  tendency,  in  some  of  th«  courts 
ac  any  rate,  to  disregard  the  informality  of  it» 
absence,  and  treat  a  mere  parol  agreement 
which  has  been  taken  out  of  the  statute  of 
frauds  In  the  same  manner  as  a  covenant. 

To  create  privitjf  of  estate  between  adjoinint^ 
'  owners. 

Since  an  agreement  cannot  run  where  there* 
is  no  privity  of  estate  between  the  contract- 
ing parties  [supra,  II.  a,  3,  h,  (1)],  It  is  nec- 
essary, when  made  between  adjoining  owners, 
that  the  instrument  be  of  such  character  that 
an  interest  In  realty  may  be  thereby  created.  Ix» 
most  Jurisdictions  an  instrument  in  writing  un- 
der seal  is  necessary  for  this  purpose.  Conse- 
quently a  party-wall  agreement,  not  under  seal,, 
whether  in  writing  or  merely  oral,  is  insufficient 
to  create  an  easement  of  support.  We  should 
therefore  expect  to  find  such  agreements  held 
personal  to  the  parties. 

This  conclusion  is  reached  in  Joy  v.  Boston 
Penny  Sav.  Bank,  115  Mass.  60,  where  it  Is  hel<T 
that  a  simple  contract  can  operate  only  as  a 
license.  Privity  of  estate  is  not  established! 
thereby. 

But  in  Adams  v.  Noble,  120  Mich.  545,  79  N. 
W.  810,  and  in  National  L.  Ins.  Co.  v.  Lee.  75> 
Minn.  157.  77  N.  W.  794,  parol  agreements  be- 
tween adjoining  owners  are  ^iforced  at  law  as 
running  covenants.  The  question  of  privity  1» 
not  discussed  by  the  court.  It  may  be  that 
the  agreements  were  under  seal ;  nothing  ap- 
pears in  the  report  of  either  case,  however,  to- 
indicate  this.  If  not,  it  is  not  seen  how  the 
cases  can  be  supported  on  principle.  Under  the 
oral  agreement  in  Hall  v.  Geyer,  14  Ohio,  C.  C. 
229,  it  is  stated  that  "some  title  or  right  in 
the  nature  of  an  easement"  was  acquired  by 
the  builder  in  the  nonbuilder's  lot  That  this 
created  privity  of  estate,  however.  Is  merely  a 
matter  of  inference,  since  the  court  does  not 
touch  upon  the  point. 

Private  seals  have  been  abolished  in  Califor- 
nia,—Code,  H  1091.  1629;  Iowa  (1851), — Code- 
1897,  f  3068;  Kansas  (1868), — Gen.  Stat.  1901,. 
I  1195:  Missouri  (1889), — Rev.  Stat.  1899,  | 
493;  Nebraska  (1866),— Anno.  Stat  1903.  ( 
11,350;  Ohio  (1880), — Bates's  Anno.  Stat.  4tb 
ed.  i  4 :  Tennessee,— Code  1896,  §  3213 ;  Wash- 
ington (1871), — Ballinger's  Anno.  Codes  &  Stat- 
utes,   $    4523:    Wyoming    (1890),— Rev.    SUt. 

1899,  i  2749 ;  their  use  rendered  "unnecessary*'" 
in  the  conveyance  of  an  Interest  in  realty,  or  on 
any  other  instrument:  Arizona  (1901), — Rev. 
Stat  i  4054;  Colorado  (1887), — ^Mills's  Anno. 
Stat  1891,  i  441;  Idaho  (1887). — Civ.  Code- 
1901,    i    2399;    Nevada    (1883), — Comp.    Laws 

1900,  i  2735;  Oklahoma,— Stat.  1893,  i  6093; 
Rhode  Island,— Gen.  Laws,  1896,  p.  65,  §  4; 
South  Dakota,— Anno.  Code  19UX,  f  4434  ;  Utak 
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(1890^— Rev.  Stat.  1898,  i  1976;  "no  distinc- 
tion" to  be  made  between  sealed  and  unsealed 
Instruments :  Arkansas,  —  Constitution-Sched- 
ule, i  1 ;  Idaho  (1887),— ClT.  Code  1901.  i  2730  ; 
Kentucky  (1892),— Ky.  Stat.  1903,  i  471 ;  Mis- 
sissippi (1880), — Anno.  Code,  {  4079;  Montana, 
—Civ.  Code  1895,  i  2190 ;  North  Dakota  (1899). 
— Bey.  Code,  9  3892 ;  Oklahoma,— Stat.  1893,  f 
820;  Oreson  (1862),— Hill's  Anno.  Stat.  2d  ed. 
f  753;  South  Dakota,— rAnno.  Code  1901.  f 
4758;  "addition"  or  "omission"  does  not  affect 
the  instrument:  Arizona  (1901), — Rev.  SUt.  S 
4054;  Tennessee, — Code  1896,  i  3213;  Wash- 
Inj^on  (1871), — Balllnger's  Anno.  Codes  &  Stat- 
utes, f  4523;  Wyoming  (1890),— Rev.  Stat. 
1899,  i  2749. 

b.  Mention  of  assigns. 

In  Weyman  y.  Rlngold,  1  Bradf.  40,  the  court 
says  that  a  covenant  In  regard  to  a  wall  to  be 
erected  will  not  run  unless  assigns  are  express- 
ly named.  This  statement  Is  based  upon  one  of 
the  rules  laid  down  In  Spencer's  Case,  5  Coke, 
16a^  vis.,  that,  in  regard  to  things  not  in  esse,  a 
covenant  runs  only  where  assigns  are  expressly 
named.  The  rule  was  laid  down  In  a  case  be- 
tween landlord  and  tenant.  It  does  not  repre- 
sent the  English  law  (Mlnshull  v.  Oakes,  2 
Hurlst.  &  N.  793),  and  the  American  authorities 
are  divided  (Sims,  Covenants,  p.  108). 

But  wliatever  may  be  the  law  In  regard  to 
covenants  between  lessor  and  lessee,  the  rule 
In  agreements  between  adjoining  owners  which 
is  by  far  the  most  important  in  regard  to  party- 
wall  agreements,  is  settled  by  the  great  weight 
of  American  authority  against  the  necessity  of 
the  express  mention  of  assigns.  See  Sims,  Cove- 
nants, p.  206 ;  Holmes,  Common  Law,  pp.  380, 
405. 

The  intention  of  the  parties  is  the  controlling 
factor.  In  the  determination  of  this  question 
the  use  of  the  term  "assigns"  may  be  important ; 
otherwise  not.  Thus,  it  is  said  In  Condultt  v. 
Ross.  102  Ind.  166,  26  N.  W.  198:  "A  con- 
tinuing covenant  may  exist  without  the  word 
'assigns*  or  'grantees ;'  but,  when  these,  or 
equivalent,  words  are  used,  they  become  per- 
suasive of  the  Intent  of  the  parties." 

See  supra,  II.  a,  2,  (b,)  2,  Indication  of  intent 
to  hind  or  benefit  successors  in  title. 

5.  Running  of  benefit  and  burden. 

No  difficulty  has  been  experienced  by  courts 
In  enforcing  the  running  of  both  benefit  and  bur- 
den of  the  covenant  between  successors  in  in- 
terest, where  the  requisites  above  discussed  ex- 
ist, and  the  covenant  is  found  to  concern  the 
land,  and  not  to  be  personal  to  the  contracting 
parties. 

a.  Benefit. 

Thus,  the  benefit  is  enforced  in  favor  of  the 
builder*s  grantee,  In  Weyman  v.  Rlngold,  1 
Bradf.  40 ;  King  v.  Wight,  155  Mass.  445,  29  N. 
B.  644 ;  Savage  v.  Mason,  3  Cush.  500 ;  F.lmm 
T.  Griffin,  67  Minn.  25,  64  Am.  St.  Rep.  385, 
69  N.  W.  634. 

b.  Burden. 

Likewise,  the  burden  is  held  to  run  against  the 
nonbullder's  grantee,  in  Roche  v.  Ullman,  104 
111.  11 ;  Mackln  v.  Haven,  187  111.  480,  58  N. 
E.  448 ;  Harris  v.  Dozler,  72  111.  App.  542 ;  Con- 
dultt V.  Ross,  102  Ind.  166,  26  N.  E.  198 ;  Rlch- 
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ards<m  v.  Tobey,  121  Mass.  467,  23  Am.  Rep^ 
283;  First  Nat.  Bank  v.  Security  Bank,  61 
Minn.  25,  63  N.  W.  264;  National  L.  Ins.  Co. 
V.  Lee,  75  Minn.  157.  77  N.  W.  794;  Burr  v. 
I^amaster,  30  Neb.  688,  9  L.  R.  A.  637,  27  Am. 
St.  Rep.  428,  46  N.  W.  1015 ;  Jordan  v.  Kraft, 
33  Neb.  844,  51  N.  W.  286 ;  Keteltas  v.  Penfold. 
4  R.  D.  Smith,  122 ;  Bedell  v.  Kennedy,  38  Hun,. 
510. 

c.  Distinction   bcttceen. 

As  seen  above  In  Nature  of  agreement  (II.  a,. 
1,  0),  some  courts  have  distinguished  between 
the  benefit  and  the  burden  of  the  covenant,  hold- 
ing that  the  former  is  personal  to  the  builder, 
while  the  latter  touches  and  concerns  the  land. 
The  natural  result  of  this  holding  is  that  In 
such  Jurisdictions  the  benefit  of  the  agree- 
ment, i.  e.,  the  right  to  collect,  cannot  be  en- 
forced by  the  grantee  of  the  builder,  whereas 
the  burden  of  the  agreement,  i.  e.,  the  obliga- 
tion to  pay,  may  be  enforced  against  a  grantee 
of  the  nonbullder. 

Thus,  in  Illinois  we  find  the  burden  enforced 
as  a  running  covenant  against  grantees  (Roche 
V.  Ullman.  104  111.  11;  Harris  v.  Dozler,  72 
111.  App.  642;  Mackln  v.  Haven,  187  111.  480, 
58  N.  B.  448)  ;  while  the  benefit  is  deemed  per- 
sonal to  the  builder  (Gibson  v.  Holden,  115  III. 
199,  56  Am.  Rep.  146,  3  N.  B.  282)  ;  or  is  en- 
forced in  favor  of  his  grantee  only  upon  prin- 
ciples foreign  to  those  of  running  covenants 
(Tomblln  v.  Fish,  18  111.  App.  439 ;  McChesney 
v.  Davis,  86  III.  App.  380 ;  see  infra,  II.  b.  En- 
forcement  based  upon   bunder's  otcnership) . 

Similarly,  in  Nebraska.  Cook  v.  Paul,  estab- 
lishes that  the  benefit  of  the  agreement  will  not 
run,  while  it  is  well  established  by  prior  de- 
cisions that  the  burden  will.  Burr  v.  Lamaster, 
30  Neb.  088,  9  L.  R.  A.  637,  27  Am.  St.  Rep. 
428,  46  N.  W.  1015 ;  Jordan  v.  Kraft,  33  Neb. 
844,  51   N.   W.  286. 

In  Indiana,  the  question  is  presented  in  the 
case  of  Condultt  v.  Ross,  102  Ind.  166,  26  N.  B. 
198,  where  the  contract  fairly  showed  that  the 
parties  Intended  payment  should  be  made  to  the 
builder,  but  by  the  user,  though  the  user  be 
the  nonbullder's  assignee.  This  intention  is 
carried  out  by  the  court,  and  the  builder,  after 
conveyance  of  his  property,  is  permitted  to  re- 
cover from  the  nonbullder's  grantee,  who  sub- 
sequently used  the  wall.  "We  think  the  cove- 
nant to  pay  might  well  run  with  the  land," 
says  the  court,  "while  the  right  to  receive  pay- 
ment might  ...  be  [held]  personal  to  the 
first  builder.  This  must  depend  upon  the  con- 
tract in  the  absence  of  statutory  regulation." 

In  Lincoln  t.  Burrage,  177  Mass.  378,  52  L. 
R.  A.  110,  59  N.  B.  67,  however,  the  run- 
ning of  the  burden  where  the  benefit  is  personal 
is  denied.  The  covenantee  there  had  no  inter- 
est in  the  Improved  land  at  the  time  of  his 
conveyance  of  the  adjoining  vacant  lot,  upon 
the  edge  of  which  half  the  wall  rested.  In  the 
conveyance  of  the  vacant  lot,  appeared  a  stip- 
ulation that  the  grantee,  his  heirs  and  assigns, 
should  pay  the  grantor  half  the  value  of  the 
wall  on  use  of  It. 

The  grantor  attempted  to  enforce  this  stip- 
ulation against  a  subsequent  grantee  of  the  lot. 
But  it  was  held,  Holmes,  Ch.  J.,  writing  the 
opinion,  that  he  could  not ;  that  a  covenant,  to 
run  must  run  both  ways, — ^both  benefit  and  bur- 
den. If  the  benefit  does  not  run,  then  the  bur- 
den cannot. 

This  conclusion  resulted  from  the  application 
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of  the  theory  laid  down  in  Judge  Holmes's  work 
on  the  Common  Law,  that  covenants  running 
with  the  land  are  only  those  which  create  ease- 
ments, and*  therefore  necessitate  both  a  domi- 
nant and  a  servient  tenement. 

The  decision  is  opposed  to  the  opinions  from 
other  Jurisdictions,  8ui>ra, 

These  decisions,  it  is  seen,  depend,  first,  upon 
the  fundamental  nature  of  the  covenant  as  sep- 
arated into  its  two  phases,  the  right  to  receive, 
and  the  obligation  to  make,  payment,  and  the 
distinction  between  them,  or,  second,  upon  the 
intention  of  the  parties  in  regard  to  the  running 
of  the  agreement. 

A  third  distinction,  based  upon  an  alleged 
difference  between  the  benefit  and  the  burden  of 
the  covenant  in  regard  to  the  necessity  for 
privity  of  estate  in  the  sense  of  a  mutual  in- 
terest in  the  related  properties,  was  made  in 
Cole  V.  Hughes,  G4  N.  Y.  444,  13  Am.  Rep.  611. 
That  this  is  altogether  errcmeous  has  been  al- 
ready pointed  out  supra,  II.  a,  3,  6,  (1),  Privity 
cf  estate, 

d.  Effect  of  unity  of  title. 

Compare  II.  b,  6. 

If  both  burden  and  benefit  are  held  to  run, 
then  unity  of  title  to  both  parcels,  one  carry- 
ing the  right  to  receive  payment  and  the  other 
the  obligation  to  pay,  in  a  single  party,  before 
use  of  the  wall,  extinguishes  the  covenant,  and 
use  may  be  made  of  the  wall  without  Incurring 
liability  to  the  builder  or  a  prior  holder  of  the 
property.  It  is  so  held  in  Klmm  v.  Oriffin,  67 
Minn.  25,  64  Am.  St.  Rep.  386,  69  N.  W.  634. 

'€.  Running  of  covenant  after  use  and  failure  to 

pay. 

Compare  II.  b,  6,  c,  7. 

The  question  arises  upon  transfer  of  either  of 
the  properties  after  use  of  the  wall,  whether  the 
covenant  may  be  enforced  by  or  against  the  as- 
signee. The  obligation  has  rested  conditionally 
upon  each  successive  holder.  It  is  matured  by 
use  of  the  wall,  and  broken  by  failure  to  pay. 
Is  a  subsequent  holder  of  either  property  en- 
titled to  enforce,  or  bound  by,  the  obliga- 
tion? 

Unless  the  failure  to  pay  on  use  can  be  con- 
sidered a  continuing  breach,  as  in  the  case  of 
a  warranty  of  title,  only  the  parties  owning  at 
the  time  of  use  are  bound.  And  this  generally 
appears  from  the  terms  of  the  Instrument  to 
have  been  the  intention  of  the  parties. 

That  generally  upon  breach  of  a  covenant  run- 
ning with  the  land  it  becomes  a  "mere  personal 
chose  in  action,"  not  passing  to  a  subsequent 
assignee  of  the  property,  see  Peters  v.  Bowman, 
98  U.  S.  56,  25  L.  ed.  91 ;  Claunch  v.  Allen,  12 
Ala.  159 ;  Ladd  v.  Noyes,  137  Mass.  151 ;  Smith 
V.  Richards,  155  Mass.  79,  28  N.  E.  1132 :  Mlr- 
ick  V.  Bashford,  38  Barb.  191  ;  Beddoe  v.  Wads- 
worth,  21  Wend.  123 ;  1  Parsons,  Contr.  pp. 
129,  232  :  Rawle,  Covenants,  5th  ed.  $  204. 

The  party-wall  cases  are  not  all  one  way  up- 
on this  subject,  however. 

Burden. 

Properly,  the  Massachusetts  courts  have 
twice,  without  discussion,  held  the  user  liable 
on  the  covenant,  even  after  a  conveyance  of  his 
property.  His  liability  being  fixed  by  the  use  of 
the  wall,  a  subsequent  conveyance  of  bit  prop- 
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erty  does  not  relieve  him  thereftom  whether  hit 
grantee  also  becomes  liable  or  not.  Savage  ▼. 
Mason,  3  Cush.  500;  Maine  y.  Cumston,  98 
Mass.  817. 

In  Pfeiffer  y.  Matthews,  161  Mass.  487,  42 
Am.  St.  Rep.  435,  87  N.  B.  571,  an  action  of 
assumpsit,  brought  against  a  purchaser  on  fore- 
closure after  use  of  the  wall  by  the  mortgagor, 
where  the  point  was  raised  that  the  mortgagor 
alone  was  bound,  the  court  held  the  purchaser 
not  liable,  in  spite  of  the  fact  that  the  agree- 
ment had  been  made  prior  to  the  mortgage, 
and  appeared  in  the  deed  in  which  the  mort- 
gagor held  title.  "The  continuance  of  the  build- 
ing after  its  erection,"  the  court  said,  "is  not 
a  use  of  the  wall  within  the  meaning  of  the  con- 
tract. The  defendant's  present  ownership  of  the 
building  is  not  a  use  of  the  wall  by  him  which 
makes  him  liable  under  the  contract." 

That,  a  purchaser  from  the  user  is  not  per- 
sonally liable  on  the  covenant,  although  an  in- 
ferential lien  may  charge  the  land  itself,  is 
held  In  First  Nat.  Bank  v.  Security  Bank,  61 
Minn.  25,  68  N.  W.  264. 

To  the  same  effect,  where  the  obligation  is 
statutory,  see  Pew  v.  Buchanan,  72  Iowa,  637, 
34  N.  W  453 ;  Ingles  v.  Bringhurst,  1  Dall.  341, 
1  L.  ed.  107.  Contra  in  Louisiana, — Graihie  v. 
Uown,  1  [ia.  Ann.  140 ;  Winter  v.  Reynolds,  24 
La.  Ann.  113;  Chism  v.  Lefebre,  27  La.  Ann. 
199. 

Benefit. 

The  benefit,  however.  Is  held  In  National  L. 
Ins.  Co.  V.  Lee,  75  Minn.  157,  77  N.  W.  794,  to 
have  been  "adopted"  by  a  mortgagee  who 
bought  in  on  foreclosure  after  use  of  the  wall 
by  the  defendant,  although. the  agreement  under 
wblch  such  use  had  been  made  was  entered  Into 
by  the  mortgagor  after  the  execution  of  the 
mortgage,  and,  as  the  court  admits,  could  not 
have  bound  the  mortgagee  against  his  wish.  By 
accepting  the  wall,  and  subjecting  his  lot  to  the 
cross  easement  in  favor  of  the  adjoining  prop- 
erty, he  adopts  the  benefit  of  the  agreement,  and 
is,  therefore,  entitled,  the  majority  of  the  court 
held,  to  enforce  its  obligation.  Canty,  J.,  dis- 
sented on  the  ground  that,  after  the  agreement 
has  become  an  absolute  promise  to  pay  money 
inunediately  for  a  past  consideration,  there  is 
no  legal  principle  on  which  it  can  be  held  that 
it  is  attached  to  the  lot  and  passes  with  it  ta 
the  mortgagee. 

Supporting  the  decision  of  the  majority  is 
Piatt  V.  Eggleston,  20  Ohio  St.  414,  a  case  in 
equity,  which  holds,  without  discussion,  that 
one  who  had  become  "invested  with  all  the 
rights  of"  the  owners  of  the  wall  at  the  time  of 
use  is  entitled  to  the  benefit  of  his  grantor's 
agreement  with  the  defendant. 

The  position  of  the  dissenting  Judge,  however, 
is  upheld  in  Bedell  v.  Kennedy,  38  Hun,  510, 
where,  upon  use  of  the  wall,  the  covenantee  as- 
signed his  rights  under  the  agreement  to  the 
plaintifF  without  a  grant  of  the  land.  The  plain- 
tiff's right  to  recover  was  not  considered,  but  the 
obligation  was  enforced  in  his  favor  against  a 
grantee  of  the  covenantor  upon  the  theory  (ac- 
cording to  Brady,  J.)  of  a  running  covenant. 

A  dictum  also  appears  in  Mayer  v.  Martin, 
83  Miss.  322,  35  So.  218,  that  the  grantee, 
after  use  of  a  party  wall,  cannot  recover  on  the 
agreement  to  pay  half  cost.  The  right  to  re- 
cover is  personal  to  the  party  owning  the  build- 
er's lot  at  the  time  of  use,  and  an  assignment 
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trespass  against  the  user  of  the  wall,  gives  no 
right  of  action  on  the  agreement. 

See  also  ThompscHi  v.  Somervllle,  16  Barb. 
460  (infra,  II.  a.  6,  /,  Privity  of  estate  in  the 
sense  of  succeaaion),  where  the  purchaser  on 
foreclosure  of  a  mortgage  executed  prior  to 
agreement,  was  not  allowed  to  recover  the 
amount  due  under  agreement  on  use  of  wall. 

The  same  rule  generaly  prevails  when  the 
-obligation  is  imposed  by  statute.  Thus,  while 
the  duty  to  pay  the  **flrBt  builder"  may  be  re- 
garded as  an  obligation  due  the  owner  of  thi 
wall  at  the  time  of  use,  though  he  be  the  grantee 
of  the  builder,  yet  on  use  the  obligation  matures, 
and  is  thenceforward  personal  to  such  owner. 
The  right  to  receive  pityment  does  not  pass  to 
subsequent  grantees  of  the  first  builder's  lot. 
Lea  V.  Jones,  209  Pa.  22,  67  Atl.  1113 ;  Eberly 
V.  Behrend,  0  Mackey,  215.  Contra,  White  v. 
Snyder,  2  Miles  (Pa.)  305  (under  an  earlier 
Pennsylvania  statute). 

J.  Privitjf  of  estate  in  the  aenee  of  auooeaaion. 

While  there  is  some  doubt  as  to  the  necessity 
for  privity  of  ^tate  in  the  sense  of  succession 
ito  the  exact  estate  of  the  covenanting  party,  in 
the  enforcement  of  the  covenant  l)etween  assigns 
(see  Sims,  Covenants,  pp.  174  et  aeq.;  Holmes, 
•Common  Law,  380  et  aeq.)^  the  party-wall  cases 
seem  to  be  to  the  effect  that  such  privity  is 
jiecessary. 

Thus,  in  Kimm  v.  Gril&n,  67  Minn.  25,  64  Am. 
•St.  Rep.  385,  60  N.  W.  634,  the  court  states  that 
"whoever  should  succeed  to  the  [respective]  es- 
tates, either  their  heirs  or  assigns,  should  have 
-the  same  rights  and  liabilities  under  the  agree- 
.ment  as  their  predecessors  had  or  might  have." 

"As  between  the  parties  to  the  contract,  and 
-their  privies,  the  covenants  of  the  party -wall 
agreement  would  run  with  the  land,"  states  the 
same  court  in  National  L.  Ins.  Co.  v.  Lee,  75 
Minn.  157,  77  N.  W.  794. 

So,  says  Dwight,  C,  in  Brown  v.  McKee,  2 
v.  Y.  City  Ct.  Rep.  320,  a  covenant  will  pass 
with  the  estate  to  which  it  is  incident,  and  not 
•otherwise. 

That  one  not  in  privity  in  this  sense  is  not 
tK>und  by  the  agreement,  is  recognized  by  the 
lower  court  in  Scott  v.  McMillan,  76  N.  Y.  141, 
S  Daly,  320.  The  agreement  there  considered 
had  been  entered  into  personally  by  the  widow 
*of  the  prior  owner,  whose  administratrix  she 
was.  The  heirs  held  the  reversion.  A  dower 
interest  only  was  vested  in  her.  Under  the 
agreement,  the  adjoining  owner  built  the  wall 
half  over  the  line,  on  her  promise,  for  her- 
self "and  her  representatives."  to  pay  half  its 
value  on  use.  The  agreement  gave  her  the  re- 
-clprocal  right  to  build  half  over  the  line  in  case 
she  first  erected  the  wall.  After  the  erection 
of  the  wall  by  the  adjoining  owner,  the  widow 
•conveyed  her  dower  Interest,  and  the  heirs  their 
reversion  in  fee,  to  the  defendant.  The  entire 
fee  estate  became  thereby  vested  in  the  de- 
-fendant,  who  subsequently  not  only  used  the 
wall,  but  also  extended  the  same  in  the  rear, 
placing  such  addition  half  over  the  line  as  in 
the  .case  of  the  main  wall.  In  an  action  by  the 
-adjoining  owner  to  charge  defendant  on  the 
contract  for  the  use  of  the  wall,  it  was  held 
that  defendant  was  not  liable  because  not  in 
privity  of  estate  with  the  widow,  possessing  the 
larger  estate  of  the  fee  und«r  the  conveyance 
by  the  heirs.  As  against  the  heirs,  the  widow 
had  no  right  to  grant  to  the  adjoining  owner 
the  right  to  place  half  the  wall  over  the  line. 
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The  right  so  granted  could  hot  extend  beyond 
the  duration  of  her  own  interest.  A  party  suc- 
ceeding might  remove,  or  compel  the  removal 
of,  the  wall.  There  is  no  obligation  to  let  it 
stay ;  much  less  to  pay  for  it  upon  use.  So, 
as  to  the  .right  secured  by  the  widow  to  build 
over  the  line,  even  if  this  should  be  construed 
to  authorize  "additions,"  which  the  court  held 
it  did  not,  only  one  in  privity  of  estate,  i.  e., 
holding  her  dower  interest,  could  take  advantage 
of  her  covenant.  The  defendant,  not  being  in 
privity  of  estate,  had  no  such  right,  and  Is, 
consequently,  liable,  not  under  the  contract,  but 
In  trespass  for  Imposing  the  wall  upon  the  ad- 
Joining  owner's  property. 

On  the  same  principle,  one  not  in  privity  of 
estate  with  the  builder  cannot  enforce  the 
right  to  collect 

In  Thompson  v.  Somervllle,  16  Barb.  469,  it 
Is  held  that  a  party  purchasing  on  foreclosure 
of  a  mortgage  executed  by  the  builder  prior  to 
the  party-wall  agreement  under  which  the  wall 
has  been  erected  cannot  recover  the  sum  due  un- 
der the  agreement  on  use  of  the  wall.  Inas- 
much as  the  easement  in  the  nonbuiIder*s  prop- 
erty,  and  th«  rights  in  connection  with  it  and 
the  wall,  were  not  in  existence  at  the  time  of 
the  mortgage,  the  mortgagee  could  not  claim 
them.  The  purchaser  on  foreclosure  stands  in 
the  same  position.  Either  could  repudiate  the 
burdens  of  the  obligation.  They  cannot  be  al- 
lowed to  take  its  benefits. 

As  between  the  purchaser  on  foreclosure  and 
the  assignee  in  insolvency  of  the  builder,  there- 
fore, the  assignee  must  be  held  entitled  to  re- 
cover the  sum  due  from  the  user. 

This  principle  is  recognized  again  in  Na- 
tional L.  Ins.  Co.  V.  Lee,  75  Minn.  157,  77  N. 
W.  704,  where,  however,  the  purchaser  is  per- 
mitted, by  a  divided  court,  to  recover,  on  the 
theory  that,  by  permitting  the  wall  to  stand, 
and  suffering  it  to  be  used  by  the  adjoining 
owner,  he  thereby  "adopted"  the  agreement. 
See  aupra,  II.  a,  5,  e.  Running  after  use, 

g.  Notice. 
Necessity   for. 

Notice  to  the  assignee  is  not  an  essential  to 
the  running  of  either  the  benefit  or  the  burden 
of  a  covenant.  It  runs  to  assigns  because  it  has 
been  so  agreed  by  the  covenanting  parties.  Sims, 
Covenants,  pp.  138,  171. 

Thus,  it  is  said  in  W^eyman  v.  Ringold,  1 
Bradf.  40,  ^commenting  on  the  objection  that 
the  assignee  finds  himself  subject  to  contracts 
of  which  he  was  Ignorant :  "Where  the  record 
acts  prevail,  this  inconvenience  would  be  ob- 
viated so  far  as  the  lien  on  the  land  is  con- 
cerned, though  the  personal  obligation  growing 
out  of  a  covenant  running  with  the  land  would 
not  be  discharged  against  the  assignee  by  a  fail- 
ure to  record,  or  a  want  of  notice." 

So,  in  Roche  v.  Ullman,  104  III.  11,  an  Infer- 
ence that  the  court  does  not  regard  notice  to  the 
assignees  as  a  necessity  for  the  application  of 
the  principles  of  covenants  running  with  the 
land  against  him  may  be  drawn  from  the  fact 
that  the  court  treats  the  covenant  from  the 
standpoint  of  equity  first,  and,  secondly,  from 
the  standpoint  of  law.  In  equity  notice  is  men- 
tioned as  an  element  of  the  obligation  to  pay; 
from  the  standpoint  of  running  covenants,  how- 
ever, notice  Is  entirely  disregarded. 

No  mention  of  the  necessity  of  notice  is  made 
>n  the  following  cases  in  which  the  agreement  is 
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enforced  as  a  running  coyenant:  Savage  y. 
Mason,  3  Cush.  500 ;  King  y.  Wight,  155  Mass. 
444,  29  N.  E.  644 ;  Adams  v.  Noble,  120  Mich. 
545,  79  JV.  W.  810 ;  KImm  v.  Griffin,  67  Minn. 
26,  64  Am.  St.  Rep.  385.  69  N.  W.  634  ;  Keteltas 
T.  Penfold,  4  E.  D.  Smith,  122. 

There  Is  no  express  decision  that  notice  Is 
requisite,  and  in  no  case  has  the  decision  turned 
upon  the  fact  of  its  nonexistence.  Such  an  in- 
ference might  be  drawn,  however,  from  the  opin- 
ions In  Harris  v.  Dozler,  72  111.  App.  542,  and 
Richardson  v.  Tobey,  121  Mass.  457,  23  Am. 
Rep.  283,  where  notice  is  discussed.  But  ex- 
amination of  the  Judgment  in  Harris  v.  Dozler 
explains  the  opinion  in  that  case.  For  by  it  a 
lien  against  the  nonbullder's  land,  as  well  as 
personal  Judgment  against  his  grantee.  Is  ren- 
dered. It  may  therefore  be  taken  that  the 
court  had  the  lieu  in  mind  when  it  spoke  of  no- 
tice, as,  upon  well-established  principles,  a  lien 
cannot  be  enforced  against  land  in  the  hands  of 
a  purchaser  without  notice. 

In  Richardson  v.  Tobey  the  agreement  was 
treated  from  two  standpoints,  first  in  regard 
to  running  covenants,  and  second  with  regard 
to  the  ownership  of  the  wall  by  the  builder  and 
his  grantees.  To  support  a  recovery  against  the 
nonbullder's  grantee  on  the  latter  theory,  no- 
tice of  the  adverse  title  of  the  builder  to  the 
portion  of  the  wall  standing  over  the  line,  and 
his  rights  in  it  under  the  contract,  are  neces- 
sary. And  it  may  fairly  be  taken  that  the  court 
refers  only  to  this  latter  theory  when  it  speaks 
of  notice. 

If  these  two  cases  will  not  yield  to  the  ex- 
planations above  given,  it  is  clear,  nevertheless, 
that  they  are  in  the  minority  upon  this  point, 
and  that  the  weight  of  opinion  Is  against  the 
necessity  for  notice  as  an  element  in  the  lia- 
bility of  the  nonbullder's  grantee  upon  the 
covenant. 

Facta  esiablUhing, 

In  the  two  cases  where  notice  is  discussed, 
It  is  found  to  exist. 

In  Richardson  v.  Tobey  it  Is  stated  that  rec- 
ord of  the  deed  to  the  builder,  in  which  the  cove- 
nant appears,  Is  sufficient  notice  to  the  pur- 
chaser of  the  adjoining  parcel. 

In  Harris  v.  Dosler,  72  111.  App.  542,  where 
the  agreement  was  between  adjoining  owners, 
besides  the  record  thereof,  the  additional  fact 
of  the  open,  notorious,  and  exclusive  possession 
of  the  wall  by  the  builder  Is  adverted  to,  to  es- 
tablish notice. 

6.  Ownership  of  entire  wall  by  builder. 

In  several  cases  the  ownership  of  the  en- 
tire wall  by  the  builder  and  his  assigns  Is  as- 
serted. This  adds  another  feature  supporting 
the  equity  of  a  Judgment  in  their  favor  on  use 
of  the  wall  by  the  nonbullder  or  his  grantee. 
But  It  is  not  an  essential  element  to  the  re- 
covery. These  cases  should  be  distinguished 
from  those  considered  in  II.  b,  where  the  bulld- 
er*8  ownership  Is  made  the  basis  of  the  right 
of  action  between  assigns.  In  the  following 
cases  the  principles  of  running  covenants  are 
clearly  applied : 

Express  indication  of  huilder'a  intent  to  reserve 
title,  unnecessary. 

The  oral  agreement  considered  by  Dwlght,  C, 
In  Brown  v.  McKee,  57  N.  Y.  684,  opinion  re- 
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ported  in  full  In  2  N.  T.  City  Ct,  Rep.  320,  pro- 
vided for  the  erection  of  the  wall  by  the  build- 
er, half  on  the  nonbullder's  lot,  and  the  non- 
bullder, his  heirs,  or  assigns,  "should  have  the 
right  to  use  the  wall  as  a  party  wall,  and  that, 
when  he  or  they  used  the  same,  he  or  they  should 
pay  .  .  .  [the  builder],  his  heirs,  or  as- 
signs, one  half  o^  the  value  of  said  wall."  Un- 
der this  agreement,  says  Dwlght,  C,  nothing^ 
could  give  the  wall  to  the  nonbullder  so  far  aa 
it  rested  on  his  lot,  except  the  doctrine  of  quic- 
^id  plautatur  solo,  solo  cedit.  "That  rule  has 
no  application  to  additions  made  by  one  to  the- 
land  of  another  with  the  consent  of  the  owner. 
It  is  applied  In  the  case  of  trespassers,  or  of  ad- 
ditions made  by  the  owners  themselves.  But 
when  the  owner  of  materials  attaches  them  to 
the  real  estate  of  another  with  the  latter's  con- 
sent, there  is  neither  reason  or  Justice,  nor  pub- 
lic convenience.  In  a  rule  which  would  deprive 
[him]  .  .  .  of  the  materials  or  his  prop- 
erty In  them.  This  proposition  is  so  fully  sus- 
tained by  authority  as  to  become  elementary- 
law."  Therefore,  as  against  the  nonbullder  and 
his  assigns  with  notice,  the  builder  and  his  as- 
signs have  the  right  to  maintain  the  wall  on 
the  nonbullder's  land,  irrespective  of  Its  use  by 
the  nonbullder. 

In  Hall  V.  Geyer,  14  Ohio  C.  C.  229.  where  a» 
even  less  formal  oral  agreement  under  whlcb 
the  wall  had  been  erected  was  relied  on,  the 
nonbullder  set  up  against  the  grantee  of  the 
builder  a  donation  of  half  of  the  wall  by  such 
builder  to  him,  and  for  this  purpose  offered  lik 
evidence  oral  declarations  of  the  deceased 
builder.  In  excluding  such  evidence,  the  court 
says  :  "1.  It  was  not  comt)etent  to  show  the  oraF 
declarations  of  .  .  .  [the  builder],  discred- 
iting in  some  degree  the  title  of  the  property,, 
which  he  before  that  time  had  owned,  and.  un- 
der general  covenants  of  warranty,  conveyed 
away.  2.  It  was  not  competent  to  show  a  dona- 
tion of  real  estate,  which  this  wall  is,  by  the 
oral  declarations  of  the  alleged  donor, — espe- 
cially where  the  alleged  donor  has  before  that 
time,  by  a  proper  deed,  solemnly  executed,  con- 
veyed the  same  real  estate  to  another  person." 

It  thus  appears  that  the  court  not  only  re- 
garded the  wall  as  real  estate,  but  also  was  of 
opinion  that  title  to  it,  though  standing  on  an- 
other's land,  was  capable  of  acquisition  under 
an  ora!  contract ;  and  further,  that  It  passed  as 
part  of  the  builder's  property  on  conveyance. 

It  is  said  in  Condultt  v.  Ross,  102  Ind.  166. 
26  N.  E.  198,  where  there  is  nothing  in  the 
agreement  to  indicate  a  reservation  of  title  to 
the  entire  wall  by  the  builder,  except  that  pay- 
ment was  to  be  made  before  use,  that,  on  re- 
imbursement of  the  builder,  the  nonbullder,  or 
his  grantees,  would  "acquire  a  reciprocal  inter- 
est in  her  lot,  and  In  legal  effect  become  owner 
of  one  half  of  the  party  wall." 

In  Richardson  v.  Tobey,  121  Mass.  457,  23 
Am.  Rep.  283,  the  deed  under  which  the  builder 
acquired  title  gave  him  the  right  to  place  half 
the  wall  on  the  grantor's  adjacent  lot,  stipulat- 
ing that  "the  owner  of  the  lot  adjacent  to  such 
building,  so  erected,  shall,  whenever  he  uses 
such  wall,  pay  one  half  the  cost  of  the  same,  or 
so  much  thereof  as  he  may  use."  It  is  remarked 
by  the  court  that  this  gave  the  builder  title  to 
the  entire  wall  until  payment,  and  that  a  sub- 
sequent purchaser  of  the  adjoining  lot  was  lia- 
ble, either  on  the  covenant  as  one  running  with 
the  land,  or  on  the  ground  that  he  was  purchas- 
ing the  builder's  property. 
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Expressltf  indicated  hy  agreement. 

In  some  of  the  agreements,  however,  the  In- 
tention that  the  huilder  should  have  title  to 
the  entire  wall  Is  apparent. 

Thus  it  appears  that  In  Harris  t.  Dozler,  72 
111.  App.  542,  there  was  express  agreement  that 
payment  was  to  be  made  by  the  nenbullder  or 
his  assigns  before  any  use  of  the  wall  should  be 
made,  "and,  when  so  paid  for,  said  one-half  wall 
shall  be  the  property  of  second  party."  The 
fact  that  the  builder  thus  retained  title  to  the 
entire  wall  is  not  remarked  upon  by  the  court, 
however.  In  enforcing  the  burden  of  the  agree- 
ment against  the  nonbullder's  grantee  as  a  run- 
ning covenant,  the  court  contenting  itself  with 
the  statement  that  the  running  of  the  agreement 
Is  no  longer  an  open  question  on  the  authority 
of  Roche  V.  Ullman. 

It  is  clear  from  the  agreement  in  Adams  v. 
Noble,  120  Mich.  545,  70  N.  W.  810,  that  the 
builder  anticipated  the  retention  of  title  until 
payment.  The  nonbullder  was  given  the  right 
to  use  the  wall  at  any  time ;  "so  that  from 
thenceforward  such  wall  shall  be  and  become  the 
division  wall  between  the  buildings  erected  on 
said  lots,  .  .  .  and  shall  belong  to  and  be 
kept  and  maintained  by  the  owners  of  such 
buildings  at  their  equal  expense :  Provided" 
payment  be  first  made;  "but,  when  such  pay- 
ment is  duly  made  by  said  party  of  the  first 
part,  .  .  .  then  the  said  wall,  and  the 
whole  thereof,  shall  be  and  become  the  joint 
property  of  the  owners  of  the  buildings  which 
it  supports  and  divides.'* 

Similarly,  by  the  agreement  in  First  Nat. 
Bank  v.  Security  Bank.  61  Minn.  25,  63  N.  W. 
264,  it  is  specifically  agreed  that  upon  payment 
the  nonbullder  "shall  become  the  owner  In  fee 
of  an  undivided  one  half  of  such  portion  of  said 
partition  wall  as  she  shall  be  entitled  to  use, 
.  .  .  it  being  understood  that  such  part  and 
portion  of  said  partition  wall  so  used  in  con- 
structiCMi  of  such  building  on  said  [nonbullder's] 
lot  .  .  .  as  rests  upon,  .  .  .  shall  there- 
by become  the  property  of  the  said  party  of  the 
^second  part,  her  heirs,  or  assigns.'*  Construing 
this,  the  court  says :  "That  is,  the  plaintiff  re- 
mains the  owner  of  the  wall  until  it  is  paid  for, 
with  the  right  to  maintain  it  on  the  covenantor's 
lot,  for  its  exclusive  use,  until  the  right  to  usi; 
It  ...  is  acquired  by  her  or  them  by  such 
payment.*' 

In  National  L.  Ins.  Co.  v.  Lee.  75  Minn.  157, 
77  N.  W.  794,  the  court  remarks  :  "By  the  terms 
of  the  party-wall  contract,  the  payment  of  one 
half  the  value — not  the  cost — of  the  part  of  the 
wall  proposed  to  be  used  was  expressly  made  a 
condition  precedent  to  Its  use.  The  only  fair 
and  rational  construction  of  the  contract  is  that 
the  whole  wall  was  to  remain  the  property  of 
.  .  .  [the  builder]  his  heirs  or  assigns,  sub- 
ject to  the  right  of  .  .  .  [the  nonbullder] 
his  heirs  or  assigns  to  purchase  so  much  of  it 
as  he  or  they  might  desire  to  use,  by  paying  one 
half  of  its  then  value,  when — and  not  till  then 
— he  or  they  would  acquire  title  to  one  half  the 
wall.'* 

This  circumstance  of  the  builder's  ownership 
of  the  entire  wall  as  affecting  the  question 
whether  the  agreement  concerns  the  land  has 
be^n  adverted  to,  supra,  II.  b,  1,  a>  The  cases 
here  noted,  however,  while  asserting  such  owner- 
ship, contain  nothing  to  Indicate  that  the  run- 
ning of  the  agreement  is  governed  thereby. 

7.  MisceUaneoHS. 

In  an  action  against  the  other  party  to  an 
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agreement  it  Is  not  part  of  the  plalntlfTs 
to  show  that  the  defendant  is  still  the  owner  of 
the  adjoining  lot,  or  was  so  at  the  time  of  the 
use  of  the  wall.  This  will  be  presumed.  It  i« 
matter  of  defense  that  the  defendant  parted 
with'  ownership  before  use.  Prefontaine  v.  Mc- 
Micken,  8  Wash.  694,  36  Pac.  1048. 

The  cost  of  strengthening  a  party  wall  by 
additions  wholly  on  the  builder's  land,  so  that 
It  will  sustain  an  Increased  weight  Imposed  by 
a  helghteuing  of  the  structure,  cannot  be  re- 
covered from  an  adjoining  owner  who  subse- 
quently uses  such  heightened  wall,  although  he 
Is  subject  to  the  obligation  of  the  stipulation 
in  a  deed  poll  to  pay  for  half  the  wall  on  use. 
lie  is  liable  for  only  so  much  of  the  wall  as 
covers  his  own  land.  It  Is  Immaterial  that  the 
heightened  wall  could  not  have  been  built,  under 
the  municipal  regulations,  without  the  addi- 
tional strengthening.  Walker  v.  Stetson,  162". 
Mass.  86,  44  Am.  St.  Rep.  350.  38  N.  E.  18. 

In  Condultt  v.  Ross,  102  Ind.  166,  26  N.  B. 
198,  the  covenant  bound  the  nonbullder  and  his 
assigns  to  pay  "half  the  cost"  of  the  wall.    Be- 
fore use  had  been  made  by  such  nonbullder's 
grantee,  the  wall  had  been  injured  by  fire  and: 
its  value  thereby  Impaired.     Upon  this  ground^ 
the  grantee  contended  that,  even  if  liable  for 
a  portion  of  the  cost  of  the  wall,  he  was  liable* 
only  for   the   value  of   the  portion   used.    The- 
court  denied  this,  however,  and,  stating  that,  by 
availing  himself  of  the  right  to  use  the  wall 
under    the   agreement,    held    that    the   grantee 
"became  related  to  it  as  the  original  covenantor, 
and  It  became  the  measure  of  his  obligation.** 
Judgment  was  therefore  rendered  for  the  full 
half  cost  of  the  wall. 

Payment  as  condition  precedent  to  uae^ 

Payment  Is  sometimes  a  condition  precedent 
to  the  use  of  a  party  wall,  by  the  express  terms: 
of  the  agreement.  National  L.  Ins.  Co.  v.  Lee,. 
75  Mhin.  157,  77  N.  W.  794  ;  Brown  v.  McKee^ 
57  N.  Y.  684. 

But,  where  not  made  so  by  the  agreemenl^ 
use  of  the  wall  without  payment  will  not  he- 
enjoined.  Matthews  v.  Dixey,  149  Massw  595^ 
5  L.  R.  A.  102,  22  N.  E.  61. 

Use  of  the  wall  is  made  by  building  up  to  ft,, 
so  that  protection  from  rain,  snow,  wind,  cold, 
and  heat,  is  secured.  Harris  v.  Dozier,  72  Ul.. 
App.  542. 

But  complete  erection  of  the  adjoining  bulld*- 
Ing  so  as  to  show  the  extent  of  the  use  Is  neces- 
sary where  an  appraisal  Is  contemplated  as  a 
condition  precedent  to  the  obligation.  Brown 
V.  McKee,  57  N.  Y.  684  ;  Scott  v.  McMillan.  16 
N.  Y.  S.  R.  795. 

Refusal  to  consent  to  an  appraisal  or  arbitra- 
tion of  value  Is  equivalent  to  an  arbitration. 
Scott  V.  McMillan,  16  N.  Y.  S.  R.  795. 

Use  by  a  party's  tenant  is  equivalent  to  use 
by  the  party  himself.  Plllsbury  v.  Morris,  54 
Minn.  492,  56  N.  W.  170. 

While  the  usual  action  at  law  upon  the  agree- 
ment, whether  under  seal  or  not,  seems  to  be 
assumpsit,  the  old  action  of  covenant  has  been 
properly  maintained  in  an  action  against  the 
covenantor's  grantee  (Condultt  v.  Ross.  102" 
Ind.  166,  26  N.  E.  198:  KImm  v.  Griffln,  6T 
Minn.  25,  64  A.nL  St.  Rep.  38."),  69  N.  W.  634),. 
by  a  grantee  of  the  covenantee  (Savage  v.  Ma- 
so,  8  Cush.  500:  Burlock  v.  Peck.  2  Dner.  90). 
Trespass  was  unsuccessfully  brought  in  Weeks 
V.  McMIIlun,  13  Daly,  139,  where  the  court  re- 
garded the  wall  as  belonging  to  both  owners  oJk 
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erection,  and. the  obligation  to  pay  as  purely 
personal  to  the  obligor.  It  would  seem  to  be  an 
available  action  wherever  the  wall  is  taken  to 
belong  wholly  to  the  builder. 

In  equity  the  usual  suit  has  been  to  declare 
and  enforce  a  lien. 

Enfoi'cement    between    parties    when    contract 

deemed  personal. 

Where  the  covenant  is  deemed  personal  to 
the  parties,  It  is  enforced  between  them  after 
their  properties  have  passed  Into  other  hands. 

The  conveyance  by  the  non builder  is  deemed 
to  authorize  a  use  by  his  grantee.  Consequent- 
ly use  by  the  latter  is  equivalent  to  a  use  by 
the  nonbullder  himself,  and  renders  him  liable. 
Scott  v.  McMillan,  16  N.  Y.  S.  R.  705 ;  Squires 
V.  Pinkney,  13  N.  T.  S.  R.  749 ;  Squier  v.  Towns- 
bend.  2  N.  Y.  City  Ct.  Rep.  142;  Frohman  ▼. 
Dickinson,  11  Misc.  9,  31  N.  Y.  Supp.  851. 

Or,  again,  the  sale  is  said  to  put  it  out  of  the 
power  of  the  nonbullder  to  perform  his  side  of 
the  contract,  and  thus  amounts  to  a  breach, 
Irrespective  of  use  by  the  grantee.  Nalle  v. 
PaggI,  81  Tex.  201,  13  L.  R.  A.  50,  16  S.  W. 
932. 

And  where  no  specific  time  Is  set  at  which 
payment  by  the  nonbullder  shall  be  made,  a 
reasonable  time  will  be  inferred.  Consequently 
a  sale  by  him,  having  the  effect  of  putting  per- 
formance out  of  his  power,  matures  the  obliga- 
tion Immediately.    Rawson  v.  Bell,  46  6a.  19. 

Belug  a  personal  right,  the  benefit  of  the 
agreement  passes  to  the  personal  representatives 
of  the  builder,  and  the  heirs  are  not  entitled 
to  collect,  though  use  of  the  wall  is  not  made 
until  after  the  builder's  death.  Hullng  v. 
Chester.  19  Mo.  App.  600. 

Where  the  contract  Is  personal  to  the  con- 
tracting parties,  the  fact  that  both  properties 
have  become  united  in  a  single  party  at  the 
time  of  use  does  not  affect  their  liability.  Raw- 
Hon  v.  Bell,  46  Ga'.  19;  Frohman  v.  Dickinson, 
11  Misc.  9,  31  N.  Y.  Supp.  851. 

I'se  of  n  party  wall  erected  by  plaintiff  wiUi- 
out  r.gi'eement  during  the  ownership  of  defend- 
ant's predecessor  in  title  Is  sufliclent  to  charge 
the  defendant,  the  user,  upon  his  own  oral  con- 
tract to  pay  its  present  cost,  and  to  take  the 
promise  out  of  the  Gtatute  of  frauds  so  that  it 
may  be  enforced  at  law.  Plreauz  v.  Simon,  79' 
Wis.  392,  48  N.  W.  674. 

b.  Enforcement  hctireen  assigriM,  haacd  on  build- 
er's ownership  of  entire  wall. 

1.  Ownership  of  entire  trail  by  builder, 
a.  Irrespective  of  terms  of  agreement. 

The  ownership  of  the  entire  wall  by  the 
builder  is  made  the  basis  in  some  cases  of  a  re- 
covery by  his  assignee  against  the  nonbullder's 
assignee. 

The  transfer  of  the  title  to  the  wall  to  the 
builder's  grantee  Is  generally  stated  to  be  on 
the  ground  that  It  passes  to  such  grantee  as  a 
portion  of  his  property  as  an  appurtenance. 
Since  It  Is  such  grantee's  property  when  It  is 
finally  used,  he  Is  considered  equitably  entitled 
to  receive  the  payment. 

On  the  other  hand,  the  nonbullder's  grantee 
cnnnot  deny  that  he  must  pay  someone  for  the 
wall  on  use,  where  he  is  chargeable  with  notice 
of  the  agreement  under  which  it  was  built,  or 
with  knowledge  that  it  must  be  paid  for  on  use. 
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Without  remark  upon  the  terms  of  the  agree- 
ment under  which  the  wail  is  built.  It  is  held  In 
some  cases  that  title  is  in  the  builder. 

Thus,  the  agreement  for  the  deed  under  which 
the  builder  took  title  in  Maine  y.  Cnmston,  98 
Mass.  317,  contained  the  provision  that,  "so 
long  as  said  lot  remains  unoccupied  by  a  build- 
ing, the  said  .  ,  .  Lbuilder],  his  heirs  and 
assigns,  shall  permit,  free  of  charge,  the  pro- 
prietor of  each  adjoining  lot,  who  may  build, 
to  erect  one  half  of  the  thickness  of  division 
wall  on  said  lot,  .  .  .  and  the  said  .  .  . 
[builder],  his  heirs  and  assigns,  shall  pay  to 
the  said  proprietor  so  erecting  said  wall  a  pro- 
portional part  of  the  cost  thereof  for  such  part 
of  the  said  wail  as  he,  the  said  .  .  . 
[builder],  his  heirs,  or  assigns,  may  use  or 
occupy ;  and  the  said  .  .  .  [builder],  his 
heirs  and  assigns,  shall,  when  he  erects,  or  they 
erect,  a  building  on  said  lot.  build  one  half  of 
the  thickness  of  division  wall  on  each  adjoining 
lot  which  may  be  unoccupied." 

This  agreement  is  deemed  to  contain  the 
grantor's  consent  to  the  erection  of  the  wall 
half  on  his  lot,  and  chat  it  should  remain  there* 
on  "as  part  of  the  house  now  belonging  to  the 
plaintiff,  until  it  was  used  as  a  partition  wall 
by  the  owner  of  the  lot  on  which  it  stood." 

It  was  "understood  and  agreed"  between 
grantor  and  grantee,  in  Richardson  v.  Tobey, 
121  Mass.  457,  23  Am.  Rep.  283,  "that  the 
partition  wall  of  any  building  hereafter  erected 
upon  the  granted  premises  or  the  adjacent  lot 
on  either  side  may  be  placed,  one  half  on  the 
granted  premises,  and  one  half  on  the  adjacent 
lot:  and  the  owner  of  the  lot  adjacent  to  such 
building  so  erected  shall,  whenever  he  uses  such 
wall,  pay  one  half  the  cost  of  the  same,  or  so 
much  thereof  as  he  may  use."  The  wail  erected 
by  the  grantee  under  this  "license"  to  build  Is 
deemed  to  belong  entirely  to  him. 

The  builder's  Indenture  with  the  owner  of  sey- 
eral  adjoining  lots,  in  Standlsh  v.  Lawrence, 
111  Mass.  Ill,  contained  the  covenant :  "And  it 
Is  further  understood  and  agreed  between  the- 
said  parties,  that  each  of  the  side  walls  of  the 
house  on  this  lot  Is  to  be  placed  as  a  partition 
wall,  one  half  on  this,  and  one  half  on  the  next 
adjoining,  lot,  and  that,  when  the  adjoining  lot 
Is  built  upon,  and  the  wall  used,  the  owner  of 
said  adjoining  lot  is  to  pay  one  half  of  the  cost 
of  such  part  of  the  wall  as  Is  used  by  him,  and 
that  the  deed  of  said  lot  Is  to  be  made  con- 
formably to  this  agreement." 

The  builder  under  this  covenant  is  said  to  be 
the  owner  of  the  entire  wall,  with  a.  right  of 
support,  until  used  by  the  adjoining  owner. 

In  Bur  lock  y.  Peck,  2  Duer,  90,  the  owner  of 
adjoining  lots  sold  one  by  deed  in  which  pro- 
vision was  made  for  erection  of  a  wall  on  the 
division  line  by  the  grantee;  "which  wall  the 
said  party  of  the  first  part  agrees  to  pay  for, 
when  used.'*  The  wall  so  erected  was  consid- 
ered the  builder's. 

The  agreement  is  not  set  out  in  Brown  y. 
Pentz.  1  Abb.  App.  Dec.  227,  but  the  report 
Htates  that  the  wall  was  erected  by  the  builder 
on  the  adjoining  owner's  land  "by  his  licence 
and  under  his  agreement,  executed  for  himself 
and  as  executor,  .  .  .  that.  In  case  he 
should  thereafter  build  upon  his  lot,  or  If  the 
said  wall  should  be  used  by  him  or  his  heirs, 
executors,  administrators,  or  assigns  as  a  party 
wall,  then  he  would  pay  one  half  of  the  ya!ue 
of  said  party  wall."  The  wall  so  erected  was 
said  to  be  the  property  of  the  builder,  the  agrec'« 
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ment  baviiig  operated  as  a  license  to  enter  and 
build 

b.  Governed  hy  ternu  of  agreement. 

In  Illinois,  however,  the  ownership  by  the 
builder  seems  to  be  dependent  upon  the  terms 
of  the  agreement. 

The  earmarks  of  an  agreement  under  which 
the  builder  may  be  regarded  as  the  owner  of  the 
entire  wall  are  given  in  Gibson  y.  Ilolden,  115 
111.  199,  56  Am.  Uep.  146,  3  N.  E.  282.    "Cases, 
therefore,"   it  Is  said,   "where  parties  are,  by 
the  deed  under  which  they  take  title,  given  one 
half  of  a  wall  as  a  party  wall  when  or  upon  con- 
dition of  making  payment,  and  cases  in  which 
the  owner  of  one  lot  has  licensed  the  owner  of 
the  adjoining  lot  to  build  a  wall  for  himself, 
resting  one  half  of  it  on  each  lot,  and  reserv- 
ing the  privilege  of  thereafter  purchasing  one 
half  the  wall  as  a  party  wall,  are  not  analogous" 
to  the  case  In  hand.    Guided  by  this  distinction, 
the  court  in  that  case  found  the  intention  of 
the  parties  to  establish   a  party   wall   owned 
severally  by  the  adjoining  owners  clear.     The 
agreement  contained  the  usual  recital  of  owner- 
ship of  the  adjoining  properties  by  the  respec- 
tive parties,  the  expectation  of  one  to  build  on 
his  property,  and  the  desire  of  both  to  have  a 
party  wall.     The  builder  was  given  permission 
to  place  half  the  wall  on  the  nonbuilder's  lot, 
and  it  was  provided  '*that  said  wall  shall  be 
suitable  for  a  iMyty  wall,  and  shall  continue  to 
be  a  party  wall  forever.     And  the  said     .     .     . 
[parties]  agree  to  keep,  maintain,  repair,  and 
rebuild  said  wall,  whenever  necessary,  at  the 
equal,  joint  expense  of  each."    The  builder  was 
to  bear  the  entire  expense  of  erection,  and  the 
nonbullder  on  use  of  any  part  of  wall  was  to 
pay  the  cost  of  half  of  part  used ;  "but  in  all 
cases  said     .     .     .     [nonbullder]  shall  not  use 
said  wall,  or  any  part  thereof,  until  he  has  actu- 
ally paid  the  said     .     .     .     [builder]   for  the 
one  half  thereof."    The  phrase  "continue  to  be 
a  party  wall   forever"   indicated  to  the  court 
that  the  parties  meant,  continue  from  the  time 
the  wall  was  built.   The  same  Intent  Is  found  in 
the  covenant  to  share  expense  of  repairs  joint- 
ly, not  conditioned  on  joint  use  of  wall.   There- 
fore, the  wall  was  a  party  wall  on  erection,  and 
as  such  was  owned  jointly  under  the  Illinois 
law,  and  not  by  the  builder  alone. 

So,  in  Behrens  v.  Hoxie,  26  111.  App.  417, 
where  the  contract  recited  that  the  wall  was 
"intended  for  a  partition  wall,"  the  court  found 
the  intention  of  the  parties  to  be  to  establish 
the  wall  as  a  party  wall  owned  from  the  time 
of  erection  by  the  adjoining  owners  severally, 
as  In  Gibson  v.  Holden,  115  III.  199,  56  Am.  Rep. 
146.  3  N.  B.  282. 

On  the  contrary,  in  Tomblln  v.  Fish,  18  111. 
App.  439,  where  the  wall  was  to  be  built  as  a 
"party  wall,"  yet  tX\e  nonbullder  was  to  have 
the  "privilege"  of  using,  "provided  always" 
that  payment  should  be  first  made  to  the  builder, 
it  was  held  that  the  latter  provision  brought 
the  agreement  Into  the  class  pointed  out  in  the 
Gibson  Case,  wherein  title  is  reserved  by  the 
builder.  The  court  takes  occasion  to  remark, 
however,  that  the  agreement  in  the  Gibson  Case 
is  exceptional. 

So,  in  McChesney  v.  Davis.  86  111.  App.  380. 
the  agreement  recites  the  previous  erection  of 
the  wall  by  the  builder,  and  "the  intention  of  the 
parties  that  said  wall  shall  remain  and  be  used 
as  a  party  wall."  The  nonbullder  was  to  have 
the  privilege  of  using  the  wall  provided  payment 
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be  first  made.  Repairs  were  to  be  at  joint  ex- 
pense, without  regard  to  use.  In  spite  of  the 
strong  resemblance  of  this  agreement  to  that  be- 
fore the  court  in  Gibson  v.  Holden,  it  was  held 
that  the  provision  for  payment  before  use 
showed  the  intention  of  the  nonbullder  not  to 
claim  title  until  payment  for  the  wall. 

See  also  Mlckel  v.  York,  175  III.  62,  51  N.  E. 
848,  to  the  same  effect,  though  the  righto  of 
assignees  are  not  involved.  These  cases,  if  not 
overruling  Gibson  v.  Holden,  must  be  taken  to 
limit  It  to  its  express  facts. 

c.  Necessity  that  agreement  be  under  seal,     i 

In  Joy  V.  Boston  Penny  Sav.  Bank,  115  Mass. 
60,  an  agreement  between  grantor  and  grantee, 
not  under  seal,  was  entered  into  prior  to  convey- 
ance under  which  the  wall  was  erected.  The 
court  held  that  the  builder  could  not  claim  title 
to  the  portion  on  the  adjoining  lot,  because.  If 
the  wall  was  regarded  as  realty,  he  could  not 
hold  it  because  the  contract  was  merely  in 
parol ;  and  secondly,  even  If  the  wall  was  re- 
garded as  personalty  between  the  contracting 
parties,  it  was  plainly  intended  to  become  per- 
manently annexed  as  realty  under  the  agree- 
ment. 

This  decision  is  followed  In  Behrens  v.  Hoxie. 
26  III.  App.  417,  where  the  court,  although  it 
finds  the  intention  of  the  parties  to  be  to  estab- 
lish the  wall  as  a  party  wall  on  erection,  and, 
therefore,  under  the  Illinois  law,  owned  by  the 
adjoining  lot  holders  each  to  the  line,  yet  it 
draws  attention  to  the  additional  fact  that  the 
agreement  was  not  under  seal,  for  the  purpose  of 
pointing  out  the  further  difficulty  In  the  way 
of  a  recovery  by  the  builder's  assignee,  namely 
that  title  to  the  portion  resting  on  the  non- 
builder's  lot  could  not  be  held  by  him  under  ihe 
parol  contract.  It  was  Insufficient  to  convey 
an  interest  in  the  realty  on  which  the  wall 
stood.  It  operated  at  most  merely  as  a  license 
to  enter  and  build. 

There  is  an  express  decision  by  the  supremo 
court  In  Mickel  v.  York,  175  111.  62,  51  N.  K. 
848,  however,  to  the  contrary,  viz.,  that,  under 
a  proper  agreement  showing  the  intention  of 
the  parties  to  permit  the  builder  to  own  the  en- 
tire wall,  such  will  be  the  effect,  whether  the 
agreement  be  under  seal  or  In  parol  merely. 
"Where  a  party  wall  is  constructed  on  the  line 
between  adjacent  loto,  resting  partly  on  each, 
by  one  of  the  lot  owners,  under  a  parol  or  writ- 
ten agreement,  by  which  agreement  the  other 
owner  agrees  to  pay  one  half  the  value  of  the 
wall  when  he  electo  to  use  It,  the  builder  of  the 
will  owns  it  absolutely,  with  a  permanent  right 
in  him  and  his  grantees  to  have  one  half  the 
wall  stand  on  the  land  of  the  other  while  the 
other  retains  title,  and  also  after  it  has  passed 
to  an  assignee  with  notice  of  the  righto  of  the 
owner  of  the  wall."  A  parol  agreement  amounts 
to  a  license  coupled  with  an  interest. 

Mlckel  V.  York  is  undoubtedly  supported  by 
the  stotemento  in  the  cases  enforcing  the  agree 
ment  as  a  running  covenant  (supra,  II.  a.  2u 
and  is  in  accord  with  the  law  of  licenses.  If  the 
agreement  is  suflQcient  to  operate  as  a  license,  it 
Is  hard  to  see  what  should  vest  title  to  the  por- 
tion in  the  nonbulider's  property,  in  the  non- 
bullder, except  payment  In  accordance  with  the 
agreement.  Brown  v.  McKee,  2  N.  Y.  City  Ct. 
Rep.  320. 

2.  Title  to  entire  iraW  and  right  to  receive  pay- 
ment vest  in  grantee. 

Forming  a  portion  oX  the  builder's  premises. 
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though  OTerlapplng  another's  land  by  his  per- 
mission, the  wall  is  said,  in  Brown  v.  Pentz,  1 
Abb.  App.  Dec.  227,  to  be  "transferable  by  any 
deed  of  conveyance  which  the  builder  might 
malce  of  his  house  and  lot.  The  title  to  that 
part  would  pass  and  vest  in  a  purchaser  the 
same  as  any  other  part  of  the  premises.*' 

Consequently,  on  use  of  the  wall,  compensa- 
tion must  be  made,  if  to  anybody,  to  the  build- 
er's grantee,  "because  It  Is  his  property  which 
tias  been'  taken  and  used.  ...  To  him. 
therefore,  the  right  to  compensation  naturally 
t>elongfl,  and  it  is  not  essential  .  .  .  that 
the  plaintiff  show  anything  more.**  An  assign- 
ment of  rights  under  the  agreement  is  unneces- 


So  the  court  says  in  Gibson  ▼.  Holden.  115 
III.  199,  56  Am.  Rep.  146,  3  N.  B.  262 :  "In  all 
anch  cases  the  title  to  the  whole  wall  may  be 
regarded  as  appurtenant  to  the  lot  of  the  build- 
er, and  so  passing  by  every  conveyance  of  it, 
until  a  severance  of  the  half  by  the  payment  of 
the  purchase  money.  The  sale  of  the  half  of  the 
wall  does  not  occur,  nor  the  title  to  it  pass,  in 
those  cases,  until  the  payment  is  made ;  and  so, 
necessarily,  it  is,  constructively,  a  sale  by  the 
assignee  of  so  much  of  the  wall.  His  right  to 
the  purchase  money  is  not  because  he  is  the  as- 
signee of  a  covenant  running  with  the  land,  but 
because  he  is  a  vendor  of  so  much  of  the  wall.'* 

The  "conveyance  carried  with  It  the  entire 
wall,  and  the  right  to  payment  for  the  half  of 
ft  when  used  by  the  defendant  passed  to  the 
plaintlfTs  [builder's]  grantees.*'  Tomblin  v. 
Fish,  18  111.  App.  439. 

A  conveyance  of  the  builder's  property,  to- 
gether with  all  appurtenances  and  claims  in  law 
or  equity,  is  held  in  Burlock  ▼.  Peck,  2  Duer,  90, 
to  carry  title  to  the  entire  wail  until  use.  On 
use  such  grantee  Is  deemed  entitled  to  recover 
because  it  is  her  property  which  Is  used.  "She 
was  equitably  entitled  to  the  money.  The  sale 
and  conveyance  of  property  [the  wall],  subject 
to  a  certain  use  on  payment  of  a  stipulated  con- 
sideration, carries  with  it  the  right  to  receive 
such  consideration  when  the  stipulated  use  shall 
be  made  of  the  property.** 

in  Malue  v.  Cumston,  98  Mass.  317,  the  deed 
by  which  the  builder  transferred  the  property 
to  a  third  party  contained  the  usual  provision 
for  transfer  of  "all  the  privileges  and  appur- 
tenances to  the  same  belonging,'*  and  a  further 
clause  by  which  the  transfer  was  made  "subject 
to  the  conditions  of  the  original  agreement." 

Under  this  deed  the  court  said  that  title  to 
the  entire  wall  passed  to  the  purchaser  whose 
deed  made  reference  to  the  terms  of  the  original 
deed.  He  "had  a  right  to  maintain  the  whole 
wall  as  part  of  his  house,  until  the  city  or  some- 
one claiming  title  under  the  city  built  on  the 
adjacent  land,  and  made  use  of  the  partition 
wall  or  soene  part  of  it." 

To  same  effect,  see  Richardson  y.  Tobey,  121 
Mass.  457.  23  Am.  Rep.  283 ;  Standish  v.  Law- 
rence, 111  Mass.  Ill ;  McChesney  v.  Davis,  86 
III.  App.  380. 

8.  Nonbuil4ler'8  grantee  with  notice  bound  to 

pay  on  wie. 

Having  taken  and  used  his  neighbor's  prop- 
erty with  his  consent,  but  with  notice  of  his 
rights,  the  nonbuilder's  grantee  Is  Ixrand  to  pay. 
The  wall  was  built  for  such  use,  says  the  court 
In  Brown  v.  Pents,  1  Abb.  App.  Dec.  227,  and 
was  to  be  paid  for  on  use,  but  not  before.  The 
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condition  on  which  payment  was  to  l>e  made  bad 
not  previously  happened. 

After  use  of  the  wall  with  notice  of  the 
agreement,  the  nonbuilder's  grantee  "cannot 
deny  plaintiff's  (builder's  grantee's)  rights 
therein,  and  is  bound  to  compensate  her  for  such 
use."  Richardson  v.  Tobey,  121  Mass.  457, 
23  Am.  Rep.  283. 

The  deed  by  which  the  nonbulider  conveyed 
title  in  Standish  v.  Lawrence,  111  Mass.  Ill, 
imposed  upon  his  grantee  the  obligation  to  "pay 
on  demand,  to  the  owners  thereof,  one  half 
the  cost  of  the  brick  partition  wall  now  stand- 
ing upon  the  west  side  of  the  granted  land." 
"With  such  notice  of  the  plaintiff's  rights."  says 
the  court,  "he  [the  grantee]  could  not  avail 
himself  of  the  use  of  the  wall  without  com- 
pliance with  the  terms  under  which  It  had  been 
built.  If  he  should  so  use  it,  the  law  would 
imply  an  assumpsit  for  one  half  the  cost." 

To  the  same  effect,  McChesney  v.  Davis,  86 
111.  App.  380. 

However,  in  spite  of  the  notice  conveyed  by  a 
deed  describing  the  nonbuilder's  lot  as  bounded 
by  the  middle  of  a  wall,  "which  wall  was  built 
by  said  Currier,  one  half  on  the  granted  land, 
and  one  half  on  his  land  according  to  an  agree- 
ment recorded."  etc.,  it  was  held  in  Joy  v.  Bcm- 
ton  Penny  Sav.  Bank,  115  Mass.  60,  that,  the 
agreement  being  insufficient  to  give  the  builder 
ownership  of  the  entire  wall,  the  notice  of  his 
rights  in  connection  with  the  use  of  the  portion 
in  the  nonbuilder's  property  ^ould  not  render 
him  liable  in  an  action  at  law,  even  though,  by 
reason  thereof,  he  might  be  held  chargeable  in 
equity  for  its  cost. 

What  constitutce  notice. 

By  the  deed  imder  which  defendant's  prede- 
cessor in  title  became  owner  In  Standish  v.  Law- 
rence, 111  Mass.  Ill,  It  was  stipulated  that 
"thij  conveyance  is  made  upon  the  agreement 
that  the  grantee  and  his  heirs  and  assigns  shall 
pay  on  demand  to  the  owners  thereof  one  half 
the  cost  of  the  brick  partition  wall  now  stand- 
ing upon  the  west  side  of  the  granted  land, 
.  .  .  when  and  as  he  or  they  shall  use  the 
same."  Defendant's  deed  was  subject  to  the 
stipulations  and  agreements  in  his  grantor's 
deed. 

This  reference  to  the  obligation  Imposed  In 
the  prior  deed  Is  deemed  sufficient  notice  to 
charge  the  user. 

Record  of  the  deed  to  the  builder  In  which  the 
agreement  Is  found,  is  held  In  Richards(m  y. 
Tobey,  121  Mass.  ^57,  23  Am.  Rep.  283,  to  be 
notice  to  purchasers  from  the  adjoining  owner. 

This  would  appear  to  be  something  of  a  hard- 
ship, for  the  deed  to  the  builder's  lot  would  not 
appear  In  the  chain  of  title  to  the  adjoining 
lot. 

Notice  of  the  builder's  ownership  of  the  wall 
Is  given  by  a  conveyance  from  the  nonbulider 
expressly  stating  that  the  wall  Is  a  party  wall 
erected  by  builder,  one  half  of  which  is  to  be 
paid  for  by  the  said  parties  hereto  of  the  second 
part  (defendant)  whenever  they  shall  build,  or 
said  wall  shall  be  us^.  Brown  v.  Pents,  l 
Abb.  App.  Dec.  227. 

It  is  not  necessary  that  the  notice  show  to 
whom  payment  Is  to  be  made.  The  law  deter- 
mines that,  by  declaring  who  is  the  owner. 
Ibid. 

Notice  to  the  purchaser's  agent  Is  notice  to 
the  purchaser.  McChesney  v.  Davis,  86  III. 
App.  380. 
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4.  Measure  of  liabUitv. 

No  decision  has  been  noticed  in  which  there 
is  an  express  adjudication  that  the  amount  stat- 
ed In  the  agreement  governs  the  judgment.  The 
court,  in  Richardson  y.  Tobey,  121  Mass.  457, 
"23  Am.  Rep.  283,  presents  the  question  whether 
ijuantum  meruit  or  the  terms  of  the  agreement 
-should  control.  Stipulation  of  counsel  as  to  the 
-amount  recoyerable  settled  the  difficulty  in  that 
•case. 

The  question  Is,  however,  an  Important  one. 
The  agreement  may  stipulate  for  payment  of 
half  of  the  cost  of  tJie  wall.  Use  may  not  be 
made  until  the  wall  has  deteriorated  in  value. 
Yet  if  the  terms  of  the  agreement  are  to  govern, 
the  user  must  pay  the  full  half  of  the  original 
•cost.  This  is  the  rule  under  the  principles  of 
covenants  running  with  the  land.  Conduitt  v. 
Ross,  102  Ind.  166,  26  N.  E.  198. 

A  further  injustice  may  happen  where  the 
agreement  falls  to  discriminate  between  an  en- 
tire and  a  part  user  of  the  wall.  In  such  case,  if 
the  terms  of  the  agreement  are  to  govern,  a  part 
user  renders  the  second  builder  liable  for  half 
the  value  or  cost  of  the  entire  wall.  If  quan- 
turn  meruit  be  applied,  the  equitable  result  is 
attained  by  ordinary  payment  of  the  value  of 
ao  much  as  is  used. 

The  subject  is  one  on  which  a  decision  is 
needed. 

:5.  Eftect  of  ownership   of   both  properties   by 

builder. 

-Compare  II.  a,  6,  d. 

In  Klnnear  v.  Moses,  32  Wash.  215,  73  Pac. 
380,  the  builder  at  the  time  of  the  agreement 
was  owner  in  fee  of  one  lot,  and  tenant  in  com- 
mon of  the  adjoining  lot.  Desiring  to  erect  a 
structure  on  the  lot  which  he  owned  in  fee,  and 
to  place  its  side  wall  half  upon  the  adjoining 
lot,  he  entered  into  an  agreement  with  himself 
:and  his  cu tenant  as  owners  in  common  of  such 
4id joining  lot,  by  which  the  owners  of  either  lot 
were  given  the  privilege  of  building  the  wall  on 
the  line,  and  it  was  agreed  that  when  the  oth- 
ers should  use  the  same  those  so  using  "should 
pay  the  parties  who  constructed  the  wall,  or  the 
-owner  thereof,'*  half  the  cost  of  the  part  used. 
The  builder,  after  erecting  the  wall,  sold  a  half 
interest  in  the  improved  lot,  thereby  becoming 
tenant  in  common  of  both  properties.  Defend- 
ant sulwequently  purchased  the  unimproved  lot, 
and  used  the  wall.  In  an  action  to  charge  the 
defendant  under  the  agreement,  the  court  says : 
*'If  .  .  .  [nonbullder's  grantee]  had  pur- 
chased from  some  person  who  owned  the  land, 
but  who  did  not  own  the  wall,  of  which  fact 
she  was  probably  bound  to  take  notice,  she  could 
have  acquired  no  right  to  the  wall,  except  that 
^Iven  by  the  party-wall  agreement.  But  when 
she  purchased  of  the  appellant,  who  owned  both 
the  wall  and  the  land,  she  purchased  all  his 
right,  title,  and  Interest  as  expressed  In  the 
deed.  If  the  .  .  .  [builder]  had  been  the 
•sole  owner  of  both  parcels  of  land  and  the  wall 
standing  thereon,  and  had  sold  all  the  land  and 
jippurtenances  without  any  reservation,  he  cer- 
tainly could  not  afterwards  claim  an  Interest  in 
the  wall  because  at  some  prior  time  he  had  a 
party-wall  agreement  with  the  former  owner. 
When  he  sold  the  land  without' reservation ^Jiei 
flold  all  that  was  appurtenant  thereto,  including 
whatever  part  of  the  wall  was  upon  the  land 
sold." 
4S6  L.  B.  A« 


6.  Rights  of  purchaser  from  builder  after  use 

of  wall. 

Compare  II.  a,  5,  e;  II.  c,  7. 

In  Burlock  v.  Peck,  2  Duer.  90,  it  appeared 
that  the  builder's  grantee  had  died  after  use 
of  the  wall,  but  prior  to  action.  Counsel  for  de- 
fendant contended  that  the  action  should  have 
been  brought  by  the  heirs,  instead  of  by  the 
executors,  of  such  grantee.  The  court  held,  how- 
ever, that  the  executors  were  the  proper  parties 
plaintiff,  since,  by  the  use  of  the  wall,  deceased's 
title  to  the  half  standing  on  the  adjoining  lot 
was  devested,  and  nothing  remained  In  her  to 
descend  to  her  heirs  except  title  to  the  half 
on  her  own  lot.  "It  would  seem  to  be  as  clear 
that  the  administrator  should  recover  for  the 
half  of  the  wall  as  for  the  unpaid  consideration 
money  of  land  sold  and  conveyed  by  an  intes- 
tate in  hlH  lifetime." 

Compare  II.  a,  5,  e,  and  II.  c,  7,  for  the  en- 
forcement of  the  obligation  by  or  against  pur- 
chasers after  use,  on  other  theories. 

c.  Enforcement  on  theory  of  implied  equitable 

lien  or  charge, 

1.  Equitable  Hen  or  charge  inferred. 

Compare  II.  g,  3,  Express  liens. 

In  another  group  of  cases  it  is  held  that  the 
agreement  of  the  nonbuilder  to  share  the  cost  of 
the  wall,  or  to  pay  a  portion  of  its  value,  when 
he  uses  If,  inferentially  creates  an  equitable 
lien,  and  may  be  enforced  between  assigns  of 
the  original  parties  on  that  theory.  The  lan- 
guage of  the  agreement,  and  the  formalities  of 
Its  execution,  seem  to  be  unimportant  in  tills 
connection  so  long  as  an  Intent  to  charge  the 
land  can  be  gathered  from  it. 

Thus,  in  Sharp  v.  Cheatham,  88  Mo.  498,  57 
Am.  Rep.  433,  the  agreement,  though  under  seal, 
was  short  and  informally  drawn.  No  mention 
of  assigns  was  made,  and  the  agreement  was  not 
put  on  record.  By  it  permission,  merely,  was 
given  to  the  builder  to  place  the  wall  half  over 
the  line  between  the  properties,  and  the  non- 
builder  agreed  "that,  when  he  shall  join  to  said 
wall,  he  will  pay  to  the  party  of  the  first  part 
one  half  the  cost  of  so  much  as  he  shall  join  to.'* 
Yet  an  equitable  easement  or  servitude  was  held 
to  have  been  created,  the  court  saying  that 
privity  of  estate,  mention  of  assigns,  or  any 
of  the  formalities  necessary  to  an  instrument 
to  be  enforced  as  a  running  covenant,  or  even 
that  the  covenant  be  such  that  it  can  run  with 
the  land,  are  unnecessary  in  an  agreement  from 
which  an  equitable  charge  may  be  inferred. 

The  same  holding  in  regard  to  a  much  more 
formal  agreement  is  made  in  Keating  v.  Korf> 
hage,  88  Mo.  524,  decided  at  the  same  term. 
The  agreement  there  considered  not  only  was 
under  seal,  but  also  expressly  bound  assigns, 
and  was  put  on  record.  In  addition  to  the  usual 
provision  for  erection  of  the  wall  on  the  line 
between  the  adjoining  owners,  with  the  privi* 
lege  to  the  nonbuilder  of  using  a  payment  for 
half,  it  was  stipulated  that  upon  such  payment 
the  wall  should  be  owned  by  the  parties  respec- 
tively,— thus  indicating  that  to  the  time  of  pay- 
ment  the  builder  retained  title  to  the  entire 
wall.  The  opinion  of  the  court  is  short,  merely 
recognising  the  creation  of  "an  equitable 
charge,  easement,  and  servitude"  by  the  agree- 
ment. 

So,  in  First  Nat.  Bank  v.  Security  Bank,  61 


696 


Kebbaska  Supbeme  Coubt. 


Jak.^ 


Minn.  25,  63  N.  W.  264,  tbe  contract  contained 
the  usual  permlBsion  to  the  builder  to  place  the 
wall  half  over  the  line  "as  a  party  wall,'*  and 
the  nonbullder  covenanted  for  hin^elf  and  as- 
signs to  pay  half  cost  on  use,  with  the  further 
provisions  that  on  payment  the  title  to  the  por- 
tion used  was  to  vest  in  the  user,  and  that  the 
agreement  should  be  construed  as  perpetual  and 
as  a  running  covenant.  The  court  states  that, 
"in  cases  where  the  covenants  are  similar  to 
those  in  this  case,  and  contain  a  clear  manifes- 
tation of  an  intent  that  they  should  run  with 
the  land  and  bind  the  parties  and  their  assigns, 
it  Is  held  with  practical  unanimity  that  such  a 
parly-wall  agreement  creates  an  equitable 
charge,  easement,  and  servitude  up<Ki  the  lot  it 
is  built  upon.'* 

In  Parsons  v.  Baltimore  Bldg.  &  L.  Asso.  44 
W.  Va.  335,  67  Am.  St.  Rep.  769,  29  S.  E.  999, 
the  agreement  contained  the  provision  "  'that 
whenever  the  said  .  .  .  [nonbullder],  his 
assigns,  or  grantees,  use  the  said  western  wall 
of  said  building,  he,  or  his  grantee,  or  assignee, 
shall  use  the  said  wall,  and  shall  pay  to  the 
said  .  .  .  [builder],  or  whomsoever  she 
may  assign  to  collect  the  same,  half  the  actual 
cost  of  said  west  wall  of  said  building ;  and  this 
deed  or  covenant  shall  run  with  said  lots.*  It 
was  plainly  the  Intention  of  .  .  .  [the 
builder],'*  says  the  court,  "only  to  create  a  per- 
sonal liability  on  hliaself  In  case  he  used,  or 
got  the  benefit  of  the  usa  of,  the  wall,  and  that 
he  did  not  Intend  personally  to  guarantee  pay- 
ment by  his  assignee  or  grantee  in  case  the  lat- 
ter used  the  wall,  but  to  bind  the  lot  for  the 
payment  thereof,  and  thus  relieve  himself  from 
personal  liability,  to  which  .  .  .  [the  build- 
er] assented  when  she  agreed  to  the  provision 
that  this  deed,  which  included  all  of  its  cove- 
nants and  payments  made  or  to  be  made,  'shall 
run  with  the  said  lots.*  To  create  an  equitable 
mortgage  or  lien,  it  matters  not  what  language 
Is  used,  so  the  intention  is  apparent." 

In  an  action  at  law  upon  a  promissory  note 
given  by  the  husband  of  the  nonbuilder's  grantee 
in  settlement  for  use  of  the  wall,  which  had 
been  erected  on  the  line  under  the  agreement 
of  the  nonbuilder,  for  himself  and  his  grantee, 
to  pay  for  half  the  wall  when  used,  the  supreme 
court  of  Nebraska,  upholding  the  trial  court's 
Judgment  by  which  a  lien  on  the  wall  and  the 
portion  of  the  lot  covered  by  the  wall  is  im- 
posed, curtly  states  that  "such  a  contract  'cre- 
ates an  equitable  charge,  easement,  and  servi- 
tude upon  the  lots  built  upon.' "  Stehr  v. 
Raben,  33  Neb.  437,  50  N.  W.  327. 

In  Mott  V.  Oppenhelmer,  135  N.  T.  312,  17 
L.  R.  A.  409,  31  N.  E.  1097,  it  is  said  that  "the 
question  whether  a  contract  having  relation  to 
lands  is  personal,  or  whether  it  constitutes  a 
charge  upon  the  lands,  obviously  must  be  de- 
termined by  a  consideration  of  the  expressed  In- 
tentions of  the  parties,  and  of  the  existence  of 
any  interest  in  the  land  raised  by  force  of  its 
covenants.  Words  of  grant  are  not  essential 
to  create  the  interest,  and  a  covenant  may  be 
construed  as  a  grant."  Generalizing,  the  court 
there  lays  down  "the  rule  that  where  the  cove- 
nant concerns  lands,  and  is  one  which  is  capable 
of  being  annexed  to  the  estate,  and  it  appears 
that  it  is  the  intention  of  the  parties  as  ex- 
pressed in  the  instrument,  then  it  shall  be  con- 
strued as  running  with  and  charging  the  land 
thereafter." 

Applying  this  principle  to  the  agreement  un- 
der consideration,  which  provided  for  the  erec- 
66  L.  R.  A. 


tlon  of  a  wall  on  the  line  by  either  of  the  par- 
ties, his  heirs  and  assigns,  the  nonbuilder  to- 
have  the  right  to  use  the  same  by  paying  half 
the  value  of  the  portion  used  at  the  time  of  use ; 
concluding  that  the  agreement  "shall  be  con- 
strued as  covenants  running  with  the  land,"— 
the  court  held  that  "the  effect  of  the  contract 
clearly  was  to  grant,  or  to  create,  an  Interest 
in  the  premises  described.**  Prior  decisions  In 
the  same  jurisdiction,  it  is  said,  in  which  it  was 
held  that  actions  at  law  brought,  on  the  theory 
of  covenants  running  with  the  land,  upon  agree- 
ments failing  to  state  that  they  were  running- 
covenants,  could  not  be  maintained,  since  the- 
agreements  must  bo  deemed  purely  personal, 
were  not  disturbed  by  adjudging  that  the  agree- 
ment under  consideration  created  a  lien,  follow- 
ing the  land  into  the  hands  of  a  purchaser  with, 
notice. 

What  the  effect  of  the  later  case  of  Sebald  v. 
Mulholland,  156  N.  Y.  455,  50  N.  B.  260,  has 
upon  Mott  V.  Oppenhelmer  is  doubtful.  While 
the  petition  prayed  equitable  relief  in  the  shape 
of  a  lien,  the  court  discusses  the  question  solely 
from  the  standpoint  of  running  covenants,  and, 
on  the  strength  of  the  earlier  authorities,  holds 
that  the  agreement  in  the  present  case  could  not 
run,  while  limiting  Mott  v.  Oppenhelmer  to  Its 
express  facts,  as  if  it  had  held  in  that  case  that 
the  covenant  ran.  This  nvay  have  been  due  to* 
counsel's  admission  that  the  earlier  cases  con- 
trolled the  decision  unless  overruled  by  Mott 
V.  Oppenhelmer, — a  fatal  error,  for  the  latter 
case  gave  relief  on  principles  entirely  independ- 
ent of,  and  unconnected  with,  those  of  running 
covenants,  and  expressly  stated  that  it  did  not 
Intend  to  affect  the  earlier  cases  in  the  least 
by  allowing  the  equitable  relief  which  it  gave. 

However  that  may  be,  the  decision  in  the- 
Sebald  Case  affects  the  earlier  case  by  limiting- 
it  to  its  express  facts  upon  the  question  of  the 
creatioi^  of  a  lien.  By  the  opinion,  however,, 
it  decides  no  more  than  that  only  such  an  agree- 
ment as  that  in  the  Mott  Case  may  run  witik 
the  land  as  a  covenant:  there  is  no  limitatioik 
upon  the  inference  of  liens. 

Another  decision  from  the  court  of  appeals 
Is  necessary  to  make  clear  its  attitude  upon  the* 
subject. 

(tray,  J.,  however,  who  wrote  the  unanimous 
opinion  in  the  Mott  Case,  hands  down  a  con- 
curring opinion  in  the  later  Sebald  Case,  ini 
which  he  states  that  "in  that  case  [Mott  v.  Op- 
penhelmer] the  question  was,  upon  the  contract, 
whether  any  interest  in  the  land  was  raised  by- 
force  of  its  covenants ;  and  we  thought  that 
that  was  the  effect  of  the  instrument.  It  I* 
quite  possible  for  parties  so  to  contract  witb 
reference  to  a  party  wall  upon  their  prem 
ises  as  thereby  to  dedicate  the  land  to  such  ji 
purpose.  W^hether  they  have  done  so  is  a  ques- 
tion to  be  determined  upon  a  constL  action  of 
their  expressed  intentions,  in  connection  witlk 
the  covenants  of  the  instrument." 

A  clearer  "dedication"  of  the  land  for  a  party^ 
wall  than  that  made  by  the  agreement  in  the 
Sebald  Case  would  be  hard  to  find.  It  wa» 
mutually  covenanted  and  agreed  by  the  parties, 
"each  with  the  other,  and  for  their  respective 
heirs,  administrators,  and  assigns,  that  the  said 
wall,  so  to  be  constructed,  shall  be  used  ancT 
maintained  as  a  party  wall  forever."  The  dis- 
tinction from  the  Mott  Case  was  made  upon  the 
fact  that  either  party  to  the  agreement  there- 
considered  had  the  privilege  of  erecting  the  wall^ 
whereas  in  the  Sebald  Case  the.  erection  by  on» 
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party  ^as  anticipated.  The  distinction  seems 
fanciful  so  far  as  an  intentional  dedication  of 
the  strip  covered  by  the  wall  is  concerned. 

A  lien  was  claimed  in  Duer  y.  Fox,  29  Misc. 
81,  60  N.  Y.  8upp.  580,  where  suit  in  equity  was 
brought  upon  an'ajpreement  by  which  the  non- 
builder  was  glyen  the  right  to  use  the  wall  on 
payment  of  a  stipulated  sum.  The  charge  for 
any  addition  to  the  wall  was  to  become  "a  Ifen 
and  charge  upon  the  lot  of  the  user  thereof  until 
paid."  Ttie  court  held,  howeyer,  that,  in  the 
absence  of  the  express  creation  of  a  lien  for  half 
the  cost  of  the  original  wall,  none  would  be  in- 
ferred, or,  in  the  language  of  the  court,  "as  to 
that  part  of  the  wall  there  was  merely  a  priylty 
of  contract,  and  not  a  privity  of  estate."  The 
court  has  unfortunately  confused  the  principles 
of  running  covenants  with  those  of  equitable 
charge.  The  court  is  doubtless  influenced  by  Se- 
bald  v.  Mulholland,  155  N.  Y.  465,  50  N.  E. 
260,  attpra. 

Although  agreement  also  enforced  as  running 

covenant. 

While  the  supreme  court,  in  Roche  v.  UUman, 
104  111.  11,  does  not  discuss  the  existence  or 
creation  of  a  lien,  and  the  language  of  the  opin- 
ion is  applicable  only  to  covenants  running  with 
the  land,  yet  the  Judgment  expressly  Imposes  a 
lien,  and  the  appellant's  counsel  expressly  con- 
troverts its  existence  In  his  brief,  citing  the  case 
of  Goodrich  v.  Lincoln,  93  111.  859. 

In  the  latter  case  it  is  held  that  the  builder 
is  not  a  secured  creditor  having  a  lien  upon  the 
nonbiillder's  property  after  use,  or  entitled  to 
payment  out  of  the  proceeds  of  such  property  in 
preference  to  other  creditors  In  bankruptcy. 

The  only  reference  to  Hens  by  the  court  in 
Roche  V.  Ullman  is  in  the  statement  that  "the 
decision  in  Goodrich  v.  Lincoln  does  not  con- 
flict with  tlie  conclusion  reached  In  the  present 
case."  It  is  enough,  however,  to  show  that  the 
court  had  the  subject  of  Hens  before  it,  and, 
taken  in  connection  with  the  Judgment  in  the 
case,  imposing  a  lien,  as  well  as  adjudging  the 
nonbullder  personally  liable,  must  be  held  to 
deride  that  the  agreement  under  consideration 
created  an  equitable  lien.  The  covenant  was  for 
th«  erection  of  the  wall  on  the  line  by  one  of 
the  adjoining  owners,  with  permission  to  the 
other  to  use  provided  payment  be  first  made, 
and  was  to  bind  heirs  and  assigns,  and  be  con- 
strued to  run  with  the  land. 

Although  the  enforcement  of  the  agreement  Is 
between  the  original  parties  thereto  In  Nelson  v. 
McEwen,  35  111.  App.  100,  the  discussion  of  the 
court  In  finding  a  lien  to  exist  Is  of  value.  The 
agreement  is  practically  Identical  with  that  In 
Roche  v.  Ullman.  "In  truth,"  says  the  court, 
"the  parties  to  such  contracts  do  suppose  that 
they  are  entering  upon  engagements  which  bind 
the  land ;  that  no  Insolvent  holder  can  use  the 
wall  without  compensation,  because  the  agree- 
ment to  pay  prevents  the  use  of  tbe  wall  for  the 
benefit  of  the  land  without  pay,  regardless  of 
whose  hands  it  may  come  to.  It  is  Intended  to 
be  what  the  supreme  court  calls  it,  an  encum- 
brance; an  encumbrance  which  the  owner,  by 
becoming  owner,  and  building,  assumes  to  pay, 
as  a  vendee,  by  accepting  a  conveyance  reciting 
that  he  is  to  pay  a  mortgage,  assumes  It.  in 
Gibson  V.  Holden,  115  111.  199,  56  Am.  Rep.  146, 
8  N.  E.  282,  It  repeats  that  the  lot  Is  charged 
with  the  burden  of  paying.  Any  money  burden 
upon  land  is  a  lien.  On  the  case  made  by  the 
bill  the  appellant  was  entitled  to  a  decree  for 
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compensation  for  half  of  the  wall,  and  charging 
the  same  as  a  lien  upon  the  premises  of  the  ap- 
pellee." 

The  passage  from  Gibson  v.  Holden,  115  III. 
199,  56  Am.  Rep.  146,  3  N.  E.  282,  referred  to. 
Is  a  dictum.  The  dispute  there  was  between  tbe 
builder  and  his  grantee  as  to  ttie  one  entitled 
to  recover.  But  the  court,  arguendo,  discusses 
the  liability  of  the  grantee  of  the  nonbullder 
Such  grantee  "took  under  tbe  agreement  and 
with  notice  of  it,  and,  before  he  can  have  the 
benefit  of  the  agreement,  he  must  comply  with 
Its  terms.  His  lot  Is  charged  with  the  burden 
of  paying, — that  is,  in  the  sense  that  the  wall 
cannot  be  used  for  the  benefit  of  his  lot  until 
he  does  pay.  .  .  .  Like  a  mortgage  or  deed 
of  trust,  the  land  is,  in  the  sense  mentioned, 
burdened  with  the  payment  of  a  debt." 

In  Harris  v.  Dozier,  72  111.  App.  542,  while 
the  agreement  Is  merely  ^id  to  run  with  the 
land,  the  Judgment  Is  for  payment  within  a 
specified  time,  and  sale  as  in  cases  of  foreclosure 
In  event  of  default;  thus  clearly  showing  that 
a  Hen  was  deemed  created.  The  agreement  was> 
substantially  similar  to  those  in  the  other  Illi- 
nois decisions,  with  the  additional  feature  that 
It  expressly  provided  for  passage  of  title  to  half 
the  wail  ou  payment  by  the  user. 

In  Garmlre  v.  WIHy,  36  Neb.  340,  54  N.  W. 
562,  an  action  at  law  to  charge  the  nonbullder'a 
grantee  personally,  the  court,  arguendo,  states- 
also  the  existence  of  an  equitable  easement  or 
charge.  "But  It  does  not  follow  from  this,"  says- 
the  court,  "that  an  action  at  law  will  not  lie 
against  Garmlre,  personally,  to  enforce  the- 
agreement." 


Where  wall  erected  without  agreement. 


in  Campbell  v.  Melser,  4  Johns.  Ch.  334,  » 
Am.  Dec.  570,  It  was  held  by  Chancellor  Kent 
that  a  party  rebuilding  a  ruinous  party  wall 
conid  claim  contribution  In  equity  against  his 
adjoining  owner,  whose  grantee  used  the  wall, 
although  the  wall  had  been  rebuilt,  not  only 
without  such  adjoining  owner's  promise  to  pay, 
but  also  against  his  express  protest.  After  ref- 
erence of  the  case  to  the  master  to  determine- 
the  value  of  the  wall,  the  case  came  before  the- 
chancellor  again  (6  Johns.  Ch.  21),  and  he  there 
explains  that  the  decree  on  the  former  hearing- 
was  against  the  owner  at  the  time  of  rebuild- 
ing, rather  than  against  his  grantee  who  used, 
solely  because  the  grantee  had  been  Indemnified 
by  his  grantor  for  the  use  of  the  wall.  He  had 
purchased  with  knowledge  of  the  builder's  claim, 
and  therefore  took  subject  to  the  charge.  "Such 
an  expense."  says  the  chancellor,  "may  prop- 
erly be  said  to  be  an  equitable  charge  upon  the 
wall,  and  the  owner  for  the  time  being,  exer- 
cising his  right  In  the  new  wall.  Is  equitably 
bound  to  contribute  ratably  to  the  expense  of 
the  necessary  reparation." 

While  this  case  was  distinguished  in  Sherred 
V.  Cisco.  4  Bandf.  480,  where  no  obligation  to 
contribute  to  a  new  wall  replacing  one  entirely 
destroyed  by  lire  is  held  to  exist ;  and  while  It 
Is  doubted  by  Denlo,  Ch.  J.,  in  Partridge  v.  Gil- 
bert. 15  N.  Y.  601,  69  Am.  Dec.  632, — It  is  ap- 
proved by  Shankland,  J.,  in  the  latter  case,  and* 
cited  and  quoted  with  approval  in  Sharp  \. 
Cheatham,  88  Mo.  408,  57  Am.  Rep.  433.  supra^ 
one  of  the  leading  cases  holding  that  the  obliga- 
tion to  pay  charges  the  land  as  a  lien  as  against 
purchasers  with  notice. 
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2.  Afflrmaiive  nature  of  agreement  not  a  bar. 

The  fact  that  the  agreement  to  pay  a  portion 
of  the  cost  of  the  wall  is  of  an  affirmative  na- 
ture, and  that  the  English  courts  have  refused 
to  enforce  such  agreements,  even  in  equity,  Is 
recognized  In  Sharp  v.  Cheatham,  88  Mo.  408. 
The  English  doctrine  is  repudiated,  however, 
citing  3  Pom.  Eq.  Jur.  I  1295,  and  2  Pom.  Bq. 
Jur.  S  680,  in  support  of  its  position  that  the 
affirmative  agreement  will  be  enforced.  The 
court  Justifies  itself  in  the  common  sense  of  its 
conclusion.  *  "There  would  seem  to  be  but  lit- 
tle of  either  Justice  or  sound  reason  in  the  doc- 
trine which  enforces  the  equities  arising  from 
the  agreement  of  parties  to  refrain  from  doing 
certain  acts  toward  a  certain  subject-matter, 
and  yet  refuses  to  enforce  a  similar  agreement 
by  compelling  the  performance  of  acts  em- 
braced within  its  terms." 

This  opinion  has  the  support  of  the  decisions 
9upra,  although  the  distinction  between  affirma- 
tive and  restrictive  covenants  does  not  seem  to 
have  been  elsewhere  discussed  among  them» 

3.  Enforceable    against    grantees    with    notice. 

Like  any  other  lien,  It  is  enforceable  against 
grantees  with  notice.  "In  order  to  successfully 
Invoke  equitable  interposition  in  cases  of  this 
sort,"  says  the  court  in  Sharp  v.  Cheatham,  88 
Mo.  498,  57  Am.  Rep.  433,  "all  that  is  necessary 
is  A  valid  agreement  or  covenant,  and  notice 
thereof  to  the  purchaser.  When  these  things 
are  shown,  a  court  of  equity,  disregarding  the 
technical  rules  of  law,  and  looking  alone  to  the 
substance  and  Justice  of  the  agreement,  such  as 
the  one  now  before  us,  will  enforce  it  [In  equity] 
as  well  against  the  purchaser  with  notice  as 
against  the  original  party.'* 

So,  in  Keating  v.  Korfhage,  88  Mo.  524,  a 
party  taking  with  notice  is  "subject  to  the 
equities  created  by  the  agreement." 

The  same  is  held  in  First  Nat.  Bank  t.  Se- 
curity Dank,  61  Minn.  25,  63  N.  W.  264 ;  Mott 
V.  Oppenhelmer,  135  N.  Y.  312,  17  L.  R.  A.  409, 
31  N.  E.  1007  ;  Parsons  v.  Baltimore  Bldg.  &  L. 
Asso.  44  W.  Va.  335,  67  Am.  St.  Rep.  760,  29 
S.  E.  900 ;  Stchr  v.  Raben,  33  Neb.  437,  50  N. 
W.  327. 

So,  the  grantee  with  notice  "must  comply 
with  its  terms."  Gibson  v.  Holden,  116  111. 
190,  56  Am.  Rep.  146,  3  N.  E.  282 ;  Harris  ▼. 
Dozler,  72  III.  App.  542. 

This  is  but  the  general  rule  in  regard  to  the 
enforcement  of  liens. 

And,  in  Campbell  v.  Mesler,  6  Johns.  Ch.  21, 
where  there  was  no  agreement,  a  purchaser  from 
the  non builder  who  takes  with  notice  that  the 
wall  has  been  erected  at  the  sole  expense  of 
the  builder  Is  said  to  be  "equitably  bound  to 
contribute  ratably  to  the  expense  of  the  neces- 
sary reparation." 

4.  What  oonttitutes  notice. 

Express  mention  of  the  obligation  In  the  deed 
by  which  the  nonbuilder  conveys  his  lot  is,  of 
course,  notice  to  the  grantee.  Parsons  ▼.  Balti- 
more Bldg.  &  L.  Asso.  44  W.  Va.  335,  67  Am. 
St.  Rep.  760.  20  S.  E.  000. 

The  builder's  "open,  notorious,  and  exclusive 
possession"  of  the  wall  Is  adverted  to  In  Harris 
V.  Dozler.  72  111.  App.  542,  as  a  circumstance, 
taken  together  with  record  of  the  agreement, 
establishing  notice  to  the  grantee. 

But  record  of  the  agreement  is  alone  sufficient 
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to  convey  notice  to  all  subsequent  purchasers  of 
the  noDbuilder*s  lot.  Gibson  v.  Holden.  115  111. 
100.  56  Am.  Rep.  146,  8  N.  B.  282 ;  Harris  v. 
Dosler,  72  III.  App.  542;  Mott  v.  Oppenhelmer, 
135  N.  y.  312,  17  L.  B.  A.  400,  81  N.  E.  1007 ; 
Keating  v.  Korfhage,  88  Mo.  524;  First  NaL 
Bank  v.  Security  Bank,  61  Minn.  26,  63  N.  W. 
264;  £toche  v.  Ulliaan,'104  III.  11. 

Express  mention  of  the  agreement  Is  unneces- 
sary In  the  deed  by  which  the  nonbuilder  trans- 
fers his  lot  Mott  V.  Oppenhelmer,  135  N.  ¥. 
312,  17  L.  R.  A.  400,  31  N.  E.  1097. 

However,  where  the  agreement  has  not  been 
recorded,  and  actual  notice  is  not  claimed,  no- 
tice is  not  imputable  to  the  grantee,  on  the 
ground  that  the  deed  by  which  he  took  title 
is  merely  quitclaim.  Sharp  ▼.  Cheatham,  88 
Mo.  408,  57  Am.  Rep.  433. 

5.  Builder's  rights  obtained  bp  grantee. 

A  grantee  of  the  builder,  purchasing  all  his 
rights  in  the  agreement  as  well  as  in  the  prop- 
erty, succeeds  to  the  equity  under  the  agree- 
ment. an)l  may  enforce  the  charge  against  the 
nonbuilder' s  property.  Keating  v.  Korfhage,  88 
Mo.  524  ;  Parsons  v.  Baltimore  Bldg.  &  L.  Asso. 
44  W.  Va.  335,  67  Am.  St  Rep.  760,  20  S.  E. 
009. 

These  are  the  only  cases  in  which  the  right 
of  the  buUder's  grantee  to  enforce  the  lien 
seems  to  have  been  discussed.  It  was  taken  for 
granted  In  Sharp  v.  Cheatham,  88  Mo.  408,  57 
Am.  Rep.  433 ;  Roche  v.  Ullman,  104  111.  11 ; 
Mott  V.  Oppenhelmer.  135  N.  Y.  312.  17  L.  R. 
A.  400,  31  N.  E.  1007. 

6.  Judgment  solely  against  property. 

While  there  are  statements  in  the  opinion  In 
Sharp  V.  Cheatham,  88  Mo.  408,  57  Am.  Rep. 
433,  and  the  Judgment  takes  a  form  leading 
one  to  the  conclusion  that  the  court  regards 
notice  of  the  agreement  and  of  the  inferential 
charge  created  sufficient  to  charge  the  grantee 
personally,  the  decision  In  Keating  ▼.  Korfhage. 
88  Mo.  524,  at  the  same  term,  shows  the  con- 
trary, viz.,  that  only  the  land  Is  charged. 

The  objection  was  there  made  that  the  Judg- 
ment was  void  because  against  a  married  wom- 
an. The  property  had  been  transferred  by  the 
nonbuilder  to  his  wife  without  consideration, 
and  she  was  therefore  subject  to  any  equities 
concerning  it  which  existed  against  her  hus- 
band. But  the  court  upholds  the  Judgment  with 
the  short  statement  th&t  it  was  "special,  and 
against  the  property  burdened  with  the  eqnita- 
ble  charge  and  for  the  enforcement  thereof  ;*' 
citing  Hoekinson  v.  Adkins,  77  Mo.  537. 

In  the  latter  case  the  same  objection  was 
made  on  the  foreclosure  of  a  mortgage  where 
Judgment  was  that  plaintiff  recover  against  the 
defendants  the  sum  specltied  for  his  debt  a\id 
damages,  to  be  a  lien  upon  and  to  be  levied  on 
the  mortgaged  property,  etc.  "There  was  no 
Judgment  in  this  case,"  says  the  court,  "either 
against  the  husband  or  wife,  that  could  be  en- 
forced by  executio>n  against  any  property  of 
either  except;  that  mortgaged.  While  in  .terms 
it  was  adjudged  that  plaintiff  recover  against 
both,  the  amount  of  the  mortgage  debt  and 
Interest  and  costs,  yet.  In  substance,  it  but  as- 
certains the  amount  of  the  debt  and  the  interest, 
and  subjects '  ttae^  mortgac^  pr<iperty  alone  to 
its  payment  It  establishes  no  personal  liability 
against  the  wife  for  the  debt,  but  only  charges 
the  property  of  which  she  had  Joined  with  her 
husband  in  a  mortgage." 
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In  the  enforcement  of  the  Men, — and  this 
should  be  distinpiiBhed  Irom  the  personal  liabil- 
ity under  the  coveoant,  which  Is  also  held  by 
the  court  In  First  Nat.  Bank  v.  Security  Bank, 
61  Mhin.  25,  63  N.  W.  264«  to  exist, — the  prop- 
erty alone  Is  subject  to  the  Judgment.  The 
•order  Is  that  "such  lot  be  sold,,  in  the  manner 
I>roTided  by  law  for  the  sale  of  real  estate  on 
execution,  to  pay  the  amount  of  such  Hen." 

A  similar  attitude  is  found  ln*Parsons  t.  Bal- 
timore Bldg.  &  L.  Asso.  44  W.  Va.  342,  67  Am. 
St.  Rep.  760,  20  S.  B.  999. 

The  fact  that  tn  the  cases  above  noted 
(II.  c,  1),  where  a  Hen  Is  found  under  an  agree- 
meut  held  to  run  with  the  land. — Roche  v.  UIl- 
man,  104  111.  11;.  Harris  v.  Dozler,  72  111.  App. 
<542« — personal  Judgment,  as  well  as  a  lien.  Is 
irlven,  does  not  affect  this  conclusion.  The  per- 
gonal Judgment  Is  upon  the  covenant  which  Is 
faeld  to  run ;  the  subjection  of  the  property 
thereto  is  merely  the  enforcement  of  an  addi- 
tional remedy,  viz.,  the  inferential  Hen  created 
thereby. 

7.  Lien  follows  land  into  hands  of  purchaser, 
toith  notice,  from  the  user. 

Compare  II.  a,  5,  e;  11.  b,  6. 

Where  a  lien  Is  found  to  exist  it  follows  the 
land,  even  after  use  of  the  wall,  and  may  be 
enforced  against  the  land  in  the  hands  of  a  sub- 
sequent purchaser  who  takes  with  notice  of  Its 
existence. 

It  was  so  enforced  against  the  land  in  the 
hands  of  a  purchaser  on  foreclosure  after  use  by 
the  mortgagor.  First  Nat.  Bank  v.  Security 
Bank,  61  Minn.  25,  63  N.  W.  264.  "The  stip- 
ulation that  this  cost  shall  be  paid  at  the  time 
of  the  commencement  of  the  erection  of  the 
building,  .  .  .  simply  fixes  the  time  when 
the  right  to  demand  the  payment  accrues.  Be- 
cause the  plaintiff  did  not  Insist  upon  the  pay- 
ment .It  the  time,  It  Is  not  bound  to  rely  solely 
upon  the  personal  liability  of  the  then  owner." 
To  so  hold,  says  the  court,  would  be  "to  ellrai- 
nale  from  the  contract,  by  construction.  Its  ex- 
press provisions  that  the  wall  is  to  be  used  as 
a  party  wall  only  upon  the  condition  of  pay- 
ment, and,  until  that  is  ma^,  the  whole  wall 
belongs  to  the  plaintiff." 

The  benefit  of  the  wall  not  having  been  re- 
ceived by  the  user,  who  was  foreclosed  out  of 
the  property  under  the  deed  of  trust  by  which 
-she  raised  funds  to  build  against  the  wall.  It 
was  held  In  Parsons  v.  Baltimore  BIdg.  &  L. 
Asso.  44  W.  Va.  335,  67  Am.  St.  Rep.  769,  29 
S.  B.  999,  that  the  obligation  resulting  from 
the  use  was  enforceable  against  the  property  In 
the  hands  of  the  purchaser  on  foreclosure,  who 
had  notice  of  the  agreement.  While  the  user 
was  the  ouly  one  personally  liable,  the  lot  stood 
charged  with  a  Hen  to  secure  such  liability,  even 
after  Its  transfer  to  a  third  party. 

Where  there  Is  no  actual  or  constructive  no- 
tice, the  Hen  may  still  be  enforced  against  a 
mere  donee.  Thus,  In  Keating  v.  Korfhage,  88 
Mo.  624,  the  Hen  is  held  to  charge  the  property 
In  the  hands  of  the  user's  wife,  to  whom  the 
property  had  come  by  voluntary  conveyance  aft- 
er use.  It  was  still  subject  to  the  equities  exist- 
ing against  her  husband. 

But  the  admitted  Hen  of  an  oral  agreement  Is 
held  in  Kells  v.  Helm,  66  Miss.  700, — a  chancery 
appeal, — ^not  to  bind  the  land  of  the  promisor 
In  the  hands  oY  a  purchaser  from  one  who  has 
used  the  wall,  it  appearing  that  such  purchaser 
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took  without  knowledge  of  the  agreement,  or 
that  payment  for  the  use  had  not  been  made. 
He  is  entitled,  It  Is  held,  to  presume  that  pay- 
ment had  been  made,  since  a  use  without  pay- 
ment would  have  been  unlawful. 

It  Is  not  seen  why  the  same  presumption  may 
not  be  made,  even-  in  case  the  purchaser  has 
knowledge  of  the  agreement.  Notice  of  the 
contingent  obligation  Is  not  notice  of  the  failure 
of  the  party  upon  whom  the  obligation  becomes 
absolute,  to  fulfil  the  same.  If  the  presumption 
arises  merely  from  the  fact  that  use  of  the  wall 
without  payment  would  have  been  Illegal,  It 
would  seem  to  arise  In  any  case  where  the  pur- 
chaser was  not  actually  aware  of  the  illegal  use. 
Notice  of  nonpayment,  rather  than  notice  of  the 
agreement,  would  seem  to  be  necessary  to  bar 
the  presumption  of  payment. 

d.  Enforcement  of  parol  agreements  in  equity. 

In  addition  to  the  oases  In  which  an  equitable 
Hen  or  charge  Is  sought,  there  are  certain  deci- 
sions In  equity  In  which  parol  agreements  are 
enforced  In  favor  of,  or  against,  assignees  by 
personal  decrees,  on  analogy  from  covenants 
running  with  the  land  at  law. 

"Where  the  rights  of  the  parties  arise  on 
simple  contract."  says  the  court  In  Piatt  v. 
Uggleston,  20  Ohio  St.  414,  "and  are,  as  re- 
spects the  land,  purely  of  an  equitable  nature, 
equity  follows  the  law.  and  will  enforce  the 
contract  In  favor  of  those  who  are  equitably 
entitled  to  Its  benefits." 

A  "parol  agreement."  says  Commissioner 
Dwight  In  Brown  v.  McKee,  57  N.  Y.  684.  opin- 
ion reported  In  full,  2  N.  Y.  City  Ct.  Rep.  320. 
"when  carried  Into  execution.  Is,  In  spite  of 
the  statute  of  frauds,  precisely  equivalent  In 
equity  to  the  written  agreement."  '  Under  the 
principle  of  "equity  follows  the  law,"  an  oral 
contract  purporting  to  bind  assigns  will  be  en- 
forced In  equity  as  a  written  contract. 

The  builder  is  regarded  as  the  owner  of  the 
entire  wall.  In  both  Piatt  v.  Eggleston,  20  Ohio 
St.  414,  and  by  Dwight,  C,  dissenting,  In  Brown 
V.  McKee,  as  reported  In  2  N.  Y.  City  Ct.  Rep. 
320.  And  the  grantee  of  the  builder  In  each 
Is  regarded  as  the  successor  to  the  builder's 
rights  therein,  and  equitably  entitled  to  recover 
the  sum  due  on  use,  since  It  is  his  property  at 
the  time  of  use  and  subjected  to  the  burden  of 
such  use.  The  wall  passed  to  the  grantee  as  an 
appurtenance  to  the  builder's  property. 

In  equity,  says  Dwight,  C,  in  Brown  v.  Mc- 
Kee, 2  N.  Y.  City  Ct.  Rep.  320,  "the  great  point 
in  determining  whether  the  assignee  Is  liable  is, 
whether  he  had  notice  of  the  agreement  between 
the  original  parties.  It  Is  immaterial  whether 
there  be  a  technical  covenant  running  with  the 
land,  or  not." 

After  noticing  the  repudiation  of  Keppell  v. 
Bailey,  2  Myl.  &  K.  617,  quoted  with  approval 
in  Cole  V.  Hughes,  54  N.  Y.  444,  13  Am.  Rep. 
611,  by  Tulk  v.  Moxhay,  2  Phill.  Ch.  775,  and 
remarking  that  the  latter  case  "has  become  set- 
tled law,"  Dwight,  C,  goes  on  to  say :  "So  long 
as  an  owner  retains  a  title  in  himself,  his  cove- 
nants and  agreements  respecting  the  use  and  en- 
joyment of  his  estate  will  be  binding  upon  him 
personally,  and  can  be  specifically  enforced  in 
equity.  When  he  disposes  of  it  by  grant  or 
otherwise,  those  who  take  under  him  cannot 
equitably  refuse  to  fulfil  stipulations  concerning 
the  premises,  of  which  they  had  notice.  .  .  . 
A  purchaser  of  land  with  notice  of  a  right  or 
interest  in  it  existing  only  by  agreement  wltb 
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his  vendor  ts  bound  tc  do  that  which  his  grantor 
had  agreed  to  perform,  because  it  would  be  un- 
conscientious and  inequitable  for  him  to  violate 
or  disregard  the  valid  agreements  of  the  vendor 
In  regard  to  the  estate,  of  which  he  had  notice 
when  he  became  the  purchaser.  ...  In  ap- 
plying the  principles  to  the  case  at  bar,  it  will 
be  found  that  the  defendant,  having  had  full 
notice  of  the  arrangement  between  ...  . 
[builder  and  nonbuilder],  is  bound  in  conscience 
not  to  avail  himself  of  the  privilege  of  the 
agreement   without   bearing   the   burdens." 

e.  Notice  as  haHs  of  personal  liability  at  law 
of  purchaser  from  nonbuilder. 

The  equity  doctrine  that  a  party  taking  with 
notice  of  the  agreement  Is  personally  liable 
thereon,  seems  to  have  been  applied  in  some 
easefl  at  law. 

It  is  recognized  by  the  court  in  Mithoff  v. 
Hughes,  5  Ohio  C.  C.  120.  that  the  agreement, 
which  was  not  under  seal  or  recorded,  could  not 
be  enforced  as  a  running  covenant,  although 
such  was  the  intention  of  the  parties.  But  the 
grantee  of  the  nonbuilder  took  with  knowledge 
of  the  agreement,  and  of  the  erection  of  the  wall 
by  the  builder  at  his  own  expense,  and  with  the 
expectation  that  he  would  be  paid  half  its. cost 
on  use.  This  is  said  by  the  court  to  "overcome 
the  technical  objections  made  to  the  petition. 
.  .  .  Equitable  considerations  require  us  to 
hold  that  the  defendants  are  liable.  In  view 
of  the  contract  made  and  their  knowledge  of  Its 
terms,  they  should  not  be  permitted  to  enjoy 
without  compensation  the  wall  erected  by  the 
plalntlif  for  their  common  benefit  with  the  Just 
expectation  that  he  would  be  reimbursed  to  the 
extent  now  claimed.'* 

In  Garm'Ire  v.  Willy,  36  Neb.  840,  64  N.  W. 
562,  it  was  contended  in  behalf  of  the  non- 
builder's  grantee,  who  had  used  the  wall  as 
against  the  plaintiff  builder,  that  there  was 
"neither  privity  of  contract  nor  estate  between 
the  parties  to  the  action ;  hence,  if  the  agree- 
ment can  be  enforced  against  the  defendant,  it 
must  be  by  equitable  action,  and  not  by  a  suit 
at  law."  Recognizing  the  existence  of  an  equita- 
ble charge  upon  the  land,  "it  does  not  follow 
from  this,"  says  the  court,  "that  an  action  at 
law  will  not  lie  against  Garmlre  [the  user] 
personally  to  enforce  the  agreement.  It  must 
be  conceded,  had  Correll  [the  nonbuilder]  used 
the  party  wall  before  the  sale  of  his  lot.  he 
would  have  been  liable,  under  the  agreement, 
for  his  portion  or  share  of  the  cost  of  its  erec- 
tion. Garmlre,  having  purchased  the  lot  with 
notice  of  the  agreement,  occupies  no  better  po- 
sition with  respect  to  the  agreement  than  his 
grantor.  By  claiming  the  benefits  of  its  provi- 
sIouA,,  he  became  bound  for  the  performance  of 
the  stipulation  to  pay  one  half  the  cost  of  con- 
structing the  wall.  Such  an  agreement  attaches 
to  the  land." 

While  this  last  sentence  Is  confusing  as  to  the 
principle  upon  which  the  court  proceed*,  the 
only  inference  deducible  from  the  preceding  ex- 
pressicms  is  that  the  liability  is  based  upon  no- 
tice alone,  and  that  the  principles  of  running 
covenants  arc  not  considered. 

Finding  no  promise  In  the  provision  in  the 
covenant  considered  in  Warner  v.  Rogers.  23 
Minn.  34,  that  "it  is  further  mutually  agreed 
that  whenever  the  party  of  the  second  part,  his 
heirs  and  assigns,  shall  desire  to  use  said  wall, 
they  shall  have  the  right  to  do  so  upon  first  pay- 
ing to  the  parties  of  Uia  2rst  part,  their  heirs 
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and  assigns,  one  half  of  the  actual  cost  thereof,** 
— the  court  said-  that  no  question  of  running- 
covenants  could  arise. 

The  creation  of  an  easement  In  the  nonbuild- 
er's  lot  for  the  support  of  half  the  wall  is.  how- 
ever, admitted.  And  it  was  established  that  the 
grantee  of  such  lot  had  notice  of  the  agreement, 
the  resultant  easement,  and  the  builder's 
rights  In  connection  therewith  under  the  agree- 
ment "Am(mg*the  latter,"  says- the  court,  "was 
the  right  to  insist  that  whenever  Brown  [non- 
builder], his  heirs,  or  assigns,  should  desire  to- 
use  the  party  wall,  they  should  pay  the  plain- 
tiffs, tlieir  heirs,  or  assigns,  one-half  part  of 
the  actual  cost.  This  is  equivalent  to  saying- 
that  the  defendant  (an  assignee  of  Brown  i  was 
entitled  to  use  the  wall  only  upon  condition  of 
paying  the  plaintilfs  half  its  cost  If  he  used 
It  (as  Is  undisputed),  he  is  to  be  taken  to  have 
elected  to  use  it  upon  this  condition,  and  to* 
have  made  himself  liable  accordingly." 

See  also  II.  b,  8,  NonbuUder'a  grantee  uHt/f 
notice  bound  to  pay  on  use. 

f.  Obliffatiofi  of  assignee  based  upon  prori«iow 
in  deed  under  which  nonbuilder's  title  ac- 
quired, 

1.  Subject  to. 

In  certain  cases  the  nonbuilder  on  conveyance 
of  his  property  expressly  makes  the  deed  "sub- 
ject to"  the  agreement,  or  provides  therein  for 
its  assumption  by  the  grantee,  or  in  other  man- 
ner seeks  to  pass  on  the  obligation  to  the* 
grantee.  These  provisions  have  been  givei»> 
various  effects  by  the  decisions. 

By  the  deed  under  which  the  defendant  took, 
title  In  Guentzer  v.  Juch,  61  Hun,  397.  4  N.  Y. 
Supp.  39,  the  property  was  expressly  made  "sub- 
ject to  the  party-wall  agreement  hereinbefore  re- 
ferred to."  The  deed  to  defendant's  grantor 
from  the  nonbuilder  himself  contained  a  like- 
provision. 

"It  Is  entirely  clear,"  says  the  court  "that 
the  agreement  imposed  a  personal  obllgationr 
upon  .  .  .  [the  nonbuilder]  to  pay  the- 
plaintiff  one  half  the  expense  or  value  of  the^ 
erection  of  this  wall.  And  he,  for  his  protec- 
tion, when  he  coyeyed  his  lot  to  .  .  .  [de- 
fendant's grantorj.  charged  it  with  the  duty  ancf 
obligation  of  liquidating  and  discharging  thi.s- 
Indebtedness.  The  obligation  in  this  manner 
created  could  only  be  discharged  to  the  plaintiff, 
and  it  Is  to  be  Inferred  from  the  acts  of  the 
parties  that  it  was  intended  by  them  that  it 
should  be  so  performed  by  the  grantee  of  the 
property.  And  the  same  intention  actuated 
Cohen  In  making  his  conveyance  to  the  defend- 
ant It  was  to  continue  the  imposition  of  the 
burden  of  this  obligation  upon  the  property,  not 
only  for  the  relief  of  Richards  [the  nonbuilder],. 
but  for  the  benefit  and  advantage  of  the  plain- 
tiff. And  when  real  estate  is  in  this  .manner 
conveyed,  the  effect  of  the  conveyance  is  to  cre- 
ate a  charge  upon  it  for  the  satisfaction  of  the 
obligation  provided  for.  .  .  .  And  the 
property  so  charged  becomes  the  primary  fund 
or  source  of  payment  And.  as  between  its 
grantor  and  grantee,  the  former  afterw^ards 
stands  as  a  surety  only  for  the  payment  of  the 
Indebtedness.  .  .  .  The  regular  mode  of 
satisfying  the  demand  out  of  the  land  was  to  di- 
rect a  sale  of  It  as  the  Judgment  has  done  Id 
this  instance,  and  the  payment  of  the  proceeds, 
so  far  as  they  may  l>e  necessary  for  that  object, 
over  to  the  plaintiff." 
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On  the  authority  of  Bedell  ▼.  Kennedy,  38 
Hun,  510,  infra,  II.  t,  2,  personal  Judgment 
-against  the  grantee  of  the  property  was  also 
rendered. 

So  far  as  the  personal  judgment  against  the 

nonbuildcr's  grantee  Is  concerned,  the  decision 

Is  in  conillct  with  the  court  of  appeals  decision 

In  Scott  V.  McMillan,  76  N.  Y.  141.     "In  the 

•case  before  us,'*  says  the  court,  "the  defendant 

accepted  a  deed  of  the  McMillan  lot  'subject  to 

the  aforesaid  agreement ;'  but  it  is  well  oettled 

that  such  a  stipulation  imposes  no  personal  11a- 

lilllty  on  the  grantee,  and  that,  in  the  absence 

■of  an  express  agreement  to  assume,  or  pay,  or 

I^rform,  no  agreement  will  be  implied,  and  no 

action   InTolrlng   a   personal    liability   can   be 

maintained  against  him." 

Ic  is  said  in  the  lower  court,  by  Van  Hoesen, 

J.   (8  Daly,  320),  that  the  phrase  "is  a  mere 

recognition  of  the  right  of  the  plaintiff  to  have 

ajid   maintain   the   party   wall   upon   the   land 

-which  defendant  was  purchasing." 

And  in  Mott  v.  Oppenhelmer,  135  N.  Y.  312, 
17  L.  R,  A.  409.  31  N.  E.  1097,  where  the  agree- 
ment is  held  to  Impose  a  lien,  it  is  said  that  an 
-express  provision  in  the  nonbuilder*s  deed  on 
•conveyance,  that  the  property  Is  subject  to  the 
agreement,  is  unnecessary  to  the  preservation 
-of  the  lien.  And  in  view  of  the  decision  in  Se- 
bald  v.  Mulholland,  155  N.  Y.  455,  50  N.  E.  260, 
it  seems  inferable  that,  unless  the  Ii£n  be  im- 
iposed  by  the  agreement  itself,  it  will  not  be 
found  to  exist  at  all.  For  there  the  nonbullder's 
•deed  was  made  expressly  subject  to  the  agree- 
tnient.  Yet  this  fact  was  not  commented  on  by 
the  court,  though  urged  by  counsel,  and  the 
.agreement  alone  was  considered  In  determining 
the  lien's  existence.  It  was  held  that  no  lien 
-was  created.  This  case  is  followed  in  the  later 
•<leci8ion  of  Duer  ▼.  Fox,  29  Misc.  81,  60  N.  Y. 
:Supp.  580. 

In  Pillsbury  ▼.  Morris,  54  Minn.  492,  56  N. 
AV.  170,  on  the  nonbullder's  death  the  probate 
<onrt.  in  partitioning  his  estate,  allotted  the 
-vacant  lot  to  defendant  "subject  to  the  party- 
Avall  contract."  The  effect  of  this  provision  Is 
lield  to  be  to  charge  the  property  with  the  obli- 
gation of  the  contract ;  and,  the  terms  of  the 
.allotment  not  having  been  objected  to,  it  was 
■lield  binding  on  the  defendant. 

2.  Af/reement  assumed. 

On  the  other  hand,  where  the  deed  by  the 
iionbuilder  provides  for  the  assumption  of  the 
.agreement  by  his  grantee,  it  is  generally  held 
that  the  latter  is  personally  liable. 

The  deed  In  Stewart  v.  Aldrlch,  8  Hun,  241, 
'la  thus  made,  "subject,  nevertheless,  to  a  party- 
wall  agreement,  made  between     .     .     . ;     which 
party- wall  agreement,  the  party  of  the  second 
part    hereto,    hereby    agrees    to   assume."     By 
this  provision  the  agreement  "was,  by  express 
•covenant,  transferred  to  the  defendant,"  says 
the  court,  "and  he  assumed  it.     The  covenant 
to  pay  for  the  party  wall  when  used,  became 
united  with  and  formed  a  part  of  the  consld- 
-eration  for  which  the  land  was  parted  with  be- 
tween the  defendant  and  his  grantor,  and  this 
as  already  suggested,  makes  the  defendant  lia- 
•ble.     .     .     .     There  is  no  difference  between  a 
•covenant  to  assume  the  obligations  of  the  party, 
wall  agreement  and  one  assuming  the  payment 
-of  a  mortgage.     The  discussion  of  a  question  so 
simple  in  its  legal  and  equitable  aspects  seems 
to  be  lyinecessary." 

Bedell  v.  Kennedy.  88  H^n,  510,  was  decided 
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by  a  divided  court,  Daniels,  J.,  who  wrote  the 
opinion  in  Guentzer  v.  Juch,  51  Hun,  397,  4  N. 
Y.  Supp.  39,  $upra,  dissenting  from  the  other 
two  Judges.  The  latter  held  the  grantee  of  the 
nonbuilder  personally  liable  under  the  agree- 
ment Davis,  P.  J.,  after  mentioning  the  no- 
tice of  the  agreement  conferred  by  record,  re- 
marks upon  the  provision  in  defendant's  deed 
by  which  "the  party  of  the  second  part  here- 
by also  agrees,  as  a  further  consideration  for 
this  conveyance,  to  perform  all  the  obligations 
of  the  said  party-wall  agreement,  which  In  any 
manner  arc  binding  upon  the  said"  grantor. 
Such  grantor  was  but  a  mesne  grantee  of  the 
nonbuilder ;  and  the  conveyance  of  prior  holders 
had  not  all  been  subjected  expressly  to  the 
agreement.  On  this  ground,  Daniels,  J., 
thought  that  the  defendant's  grantor  was  not 
obligated,  and  that,  therefore,  defendant,  who 
assumed  only  his  grantor's  liability,  was  not 
liable.  Davis,  P.  /.,  however,  says :  "Several 
of  the  later  conveyances  expressly  subjected  the 
grantee  to  the  obligations  of  the  covenants  by 
subjecting  such  grantees  to  the  liabilities  rest- 
ing on  their  respective  grantors.  The  defend- 
ant took  his  title  subject  to  such  obligation. 
Upon  these  s«fveral  facts  equity  will,  or  ought 
to.  recognize  an  estoppel  in  pais,  which  prevents 
defendant  from  denying  that  the  several  grant- 
ors, whose  conveyances  were  severally  subject  to 
the  covenants  of  tHelr  respective  grantors,  to 
pay  for  the  party  wall  when  used,  were  in  fact 
predicated  upon  an  obligation  by  which  some 
antecedent  grantee  of  the  premises  had  charged 
this  land  with  the  burden  of  a  running  covenant, 
or  that  the  value  of  the  half  of  the  wall  had  so 
affected  the  consideration  of  the  sale  as  to'  shift 
the  burden  of  the  covenant  upon  the  shoulders 
of  the  subsequent  grantees." 

The  conveyance  was  executed  in  Lester  v. 
Barron,  40  Barb.  297,  "subject  to  the  wall  now 
standing  on  the  north  line  of  said  lot,  the  party 
of  the  second  part  assuming  all  the  liability  un- 
der or  by  reason  of  any  contract  now  existing 
in  respect  to  said  wall."  As  construed  by  the 
court,  "this  Is  not  an  agreement,  in  terms,  to 
pay  the  plaintiff,  or  to  pay  for  the  wall  or  any 
part  of  It,  but  is  simply  an  undertaking  on  the 
part  of  the  defendant  to  assume  a  certain  lia- 
bility then  existing."  The  court  concluded  that 
it  was  only  his  grantor's  liability  that  defendant 
assumed,  and,  since  his  grantor  was  under  no 
liability,— since  he  had  not  himself  used  the 
wall, — the  grantee  Incurred  no  obligation. 

This  conflicts  with  Bedell  v.  Kennedy,  38 
Hun,  510,  since  In  that  case  the  assumption  was 
expressly  of  only  the  grantor's  liability,  and 
the  grantee,  was,  nevertheless,  held  liable.  It 
must  be  regarded  as  overruled. 

The  nonbuilder  having  conveyed  by  a  deed  In 
which  the  grantee  "assumes  the  agreement  be- 
tween the  line  owners,"  it  was  held  in  Jordan 
V.  Kraft,  33  Keb.  844,  51  N.  W.  286,  that  the 
nonbuilder  was  not  liable  on  use  by  his  grantee. 
Not  only  was  the  obligation  intended  by  the 
parties  to  follow  the  land,  but  "this  burden  the 
grantee  assumed  in  the  deed  to  him.*' 

8.  Other  stipulations. 

It  was  stipulated  in  the  deed  by  thp  non- 
builder, in  Parsons  v.  Baltimore  Bldg.  &  L. 
Asso.  44  W.  Va.  335,  67  Am.  St  Rep.  769.  29  S. 
E.  999,  that  the  grantee  should  pay  the  builder, 
"so  as  to  relieve  the  said  [nonbuilder]  from  any 
payment  on  account  of  said  wall. 

"The  acceptance  of  a  deed,"  says  the  court. 
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*'l8  an  acceptance  of  all  the  conditions  thereby 
Imposed;  and  hence,  .  .  .  [the  grantee) 
might  be  regarded  as  Indlyidually  bound,  al- 
though she  signed  no  writing  to  this  effect." 

In  Maine  v.  Cumston,  08  Mass.  317,  it  was 
provided  In  defendant's  deed  that,  "so  long  as 
said  lot  r^nalns  unoccupied  by  a  building,  said 
Cumston,  his  heirs  and  assigns,  shall  permit, 
free  of  charge,  the  proprietor  of  each  adjoining 
lot  who  may  build  to  erect  one  half  of  the  thick- 
ness of  the  diylslon  wall  on  said  lot,  and  the 
said  Cumston,  his  heirs  and  assigns,  shall  pay 
to  the  said  proprietor,  so  erecting  said  wall,  a 
proportional  part  of  the  cost  thereof  for  such 
part  of  the  said  wall  as  he,  the  said  Cumston, 
his  heirs  and  assigns,  may  use  or  occupy." 
On  use  of  wail  by  the  defendant,  he  was  held 
liable  In  assumpsit  under  this  stipulation.  "The 
doclrine  Is  perfectly  well  settled,"  Blgelow,  Ch. 
J.,  states,  "that  when  a  party  accepts  a  deed- 
poll  or  instrument  in  the  nature  of  a  deed-poll, 
by  which  he  obtains  a  right  or  interest  in  prop- 
erty on  condition,  or  with  a  stipulation,  that  he 
shall  pay  a  sum  of  money  or  perform  a  certain 
duty,  he  becomes  thereby  bound  to  pay  the 
money  or  perform  the  duty.  Not.  having  signed 
and  sealed  the  deed,  he  is  not  liable  for  breach 
of  covenant ;  but,  by  accepting  the  deed,  he  as- 
sumes the  performance  of  the  condition  or  stip- 
ulation, from  which  the  law  will  imply  a  promise 
on  which  an  action  may  be 'maintained." 

In  Christie  v.  Mitchlson,  86  L.  T.  N.  S.  621, 
plaintiff  and  defendant  purchased  adjoining  lots 
from  the  same  owner,  each  taking  by  deed  con- 
taining covenant;}  to  observe  certain  building  re- 
strictions, etc.  Among  tticse  provisions  was  one 
for  division  walls  "to  be  party  walls.  .  .  . 
The  purchaser  first  building  a  party  wall  to  be 
repaid  by  the  purchaser  of  the  adjoining  site 
one  half  of  the  cost  of  such  party  wall."  IMaSn- 
tlff  built  prior  to  defendant's  purchase,  and  de- 
fendant after  purchase  built  against  the  wall. 
On  demurrer  to  a  complaint  setting  out  these 
facts.  Pollock,  B.,  after  Inquiring,  during  argu- 
ment of  counsel,  whether  defendant  ought  not 
"at  any  rate  to  pay  a  quantum  meruit/*  contin- 
ues in  his  opinion  :  "Now,  it  is  not  alleged  how 
and  through  whom  the  defendant  had  anything 
to  do  with  the  matter ;  but  it  Is  stated  that  he 
became  possessed  of  an  adjoining  site,  and  that 
he  was  to  obser^-e  certain  rules,  and,  substan- 
tially, that  he  was  informed  that  he  would  be 
liable  to  pny  somebody  for  the  use  of  the  wall, 
in  accordance  with  the  specification.  Now,  It 
is  true  that  the  name  of  the  party  to  whom  the 
money  was  to  be  paid  is  not  mentioned;  how- 
ever, the  defendant  used  the  wall  and  took  the 
benefit  of  it  on  the  terms  mentioned.  I  think 
it  would  be  refining  too  much  to  give  weight  to 
the  objection  that  he  did  not  know  who  was  the 
owner  of  the  adjoining  site." 

In  a  similar  situation,  in  the  later  case  of 
Irving  V.  Turnbull  [1900 J  2  Q.  B.  129,  a  like  re- 
sult was  reached.  "It  Is  contended  by  the 
plaintiff,"  says  Darling,  J.,  "that  when  the  de- 
fendants had  built  up  against  the  party  wall 
which  was  already  erected,  there  arose  an  im- 
plied contract  to  pay  for  that  convenience ;  and 
I  think  that  that  contention  Is  correct,  if  there 
is  no  provision  that  they  shall  pay  some  par- 
ticular person  for  it.  ...  I  think  that 
.  .  .  there  is  an  Implied  agreement  to  pay 
according  to  the  terms  of  the  clause  .  .  . 
[in  the  deeds],  so  far  as  they  can  be  applied  to 
the  state  uf  circumstances  which  has  arisen  ;  the 
clauee  provides  that,  'where  another  purchaser 
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shall  have  bulit,  .  .  .  the  present  pur- 
chaser shall  pay  to  the  farmer  porchaser,'  etc. 
I  should  understand  that  'the  present  purchaser* 
.  .  .  means  the  defendants.  ...  In  the 
present  case  we  have  not  exactly  'another  pur- 
chaser who  shall  have  built,'  because  the  plain- 
tiff's site  was  built  upon  by  a  builder,  who,, 
having  built  the  house,  sold.  .  .  .  But  I 
think  that  the  person  who  bought  from  the 
bu'.lder — that  Is,  the  plaintiff — Is  exactly  in  the 
position  of  the  person  who  is  called  'another 
purchaser  who  shall  have  built,'  in  this  cause. 
I  think  that  there  is  an  implied  contract  on  the 
part  of  the  defendants  that  they  will  pay,  not 
the  builder,  who  sold  and  parted  with  the  house,, 
but  the  plaintiff,  to  whom  he  sold  It." 

g.  Other  ff rounds  of  enforcement  between  as-- 

sii/ns. 

1.  Privity  of  contract. 

Privity  of  contract  between  the  grantees  of  a 
common  predecessor  in  title  Is  worked  out  by 
Channel  1,  J.,  in  Irving  v.  Turnbull  [1900]  2  Q. 
B.  129.  The  facts  In  the  case  are  somewhat 
complicated.  But  the  court  deals  with  the  par- 
ties as  If  they  took  from  a  common  grantor, 
each  deed  containing  a  provision  for  the  erection 
of  party  walls  on  the  side  lines  of  the  lots,  and 
stipulating^  that,  "where  another  purchaser  shall 
have  built*  .  .  .  adjoining  the  site  now  be- 
ing purchased,  the  present  purchaser  shall  pay 
to  the  former  purchaser  one  half  of  the  cost  of 
the  wall  and  fence  so  built."  The  first  builder, 
it  Is  said,  obtains  a  license  to  build  half  over 
the  line,  the  grantor  in  effect  promising  to  ob- 
ligate a  gi'antee  of  the  adjoining  lot  to  pay  on 
use.  The  repetition  of  the  provision  in  the 
deed  to  such  second  grantee  imposes  upon  him 
the  obligation.  The  two  grantees  are  now  In  a 
situation,  says  the  court,  similar  to  that  "of  an 
outgoing  and  incoming  tenant,  each  of  whom 
makes  his  contract  with  his  landlord  as  to  a 
valuation,  where,  of  course,  the  privity  of  con- 
tract of  each  is  with  the  landlord ;  and,  as  be- 
tween themselves  there  Is  no  privity  of  contract 
in  the  first  instance.  .  .  .  Very  little  will 
create  that  privity  of  contract  where  it  is  so 
convenient.  .  .  .  In  a  case  like  the  present 
it  seems  to  me  that  sufficient  has  taken  place  to 
constitute  privity  of  contract  where  the  second 
purchaser  in  f&ct  uses  the  wall  that  has  already 
been  built  by  his  neighbor ;  consequently  at  that 
stage  I  think  there  is  sufficient  for  us  to  hold 
that  an  action  at  common  law  as  upon  an  im- 
plied contract  would  arise  from  such  a  use  of 
the  wall.  It  is  at  that  stage  that  the  implied 
contract  would  for  the  first  time  arise ;  it  would 
not  arise  upon  the  second  purchaser  making  his 
contract  of  purchase,  nor  before  the  user." 
Where  the  builder  has  conveyed  before  use,  the 
implied  contract,  it  is  said,  is  surely  made 
"with  the  man  who  is  in  actual  possession  of 
the  property,  who  has  the  present  benefit  of 
the  license  to  have  a  building  upon  the  ad- 
joining property,  and  who  has  In  fact.  In  the 
case  I  have  ?>een  putting,  between  himself  and 
the  purchaser,  acquired  It  by  contract  between 
them." 

2.  Custom, 

But  by  the  Scottish  law  it  la  well  settled,  says 
Lord  llerschell  In  Balrd  v.  Bell  [1898]  A.  C. 
420,  "that  where  the  owner  of  one  of  several 
plots  of   land   laid  out   for  building  purposes 
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builds  tbe  gable  wal)  of  his  honse  with  the  con- 
sent of  the  owner  of  the  adjoining  plot,  one  half 
on  his  own  land  and  the  other  half  on  the  ad- 
joining land,  when  the  owner  of  that  adjoining 
plot  afterwards  makes  use  of  'that  gable  by 
building  upon  it,  he  becomes  bonnd  to  pay  to 
'the  owner  of  the  original  building  one  half  of 
the  cost  of  that  gabie  wall ;  and  that  this  is  a 
right  which  attaches,  not  only  in  the  case  of 
the  person  who  originally  built  the  wall,  but  la 
a  right  which  passes  <m  a  disposition  of  the 
house  to  the  person  ultimately  owning  it  at  the 
time  when  the  adjoining  owner  builds  and 
makes  use  of  that  party  wall."  And  the  Lord 
Chancellor,  Earl  of  Halsbury.  says  that,  under 
such  circumstances,  "the  universal  custom  in 
Scotland  lb  to  assume  .  .  .  that  the  owner 
of  a  plot  of  land  should  have  (I  hesitate  what 
phrase  to  use)  an  inchoate  right  to  build  against 
the  adjoining  house.  ...  It  would  be  un- 
true to  say  that  either  of  them  is  vested  with 
half  of  the  wall,  because  each  of  them  Is  sup- 
posed to  possess,  and  does  possess,  in  right  of 
accommodation  and  in  right  of  support,  the 
whole  wall.  Each  of  them  possesses  the  whole 
wall  for  the  purpose  of  the  common  occupation 
and  the  common  advantage  or  interest  which 
the  whole  wall  confers  upon  them  both." 

Such  being  the  custom,  it  was  held  in  this 
case  that  a  conveyance  by  tbe  owner  of  adjoin- 
ing lots,  of  the  one  which  he  had  Improved  by  a 
building,  the  wall  of  which  stood  half  upon  the 
other  lot,  by  a  deed  which  recited  that  it  carried 
the  whole  building,  and  declared  that  the  gable 
wall  was  "mutual,"  gave  to  a  party  clafmlng 
under  the  grantee  a  right  to  compensation  for 
half  the  wall  in  spite  of  the  fact  that  in  the 
letters  previous  to  conveyance  to  such  grantee 
the  grantor  wished  It  expressly  understood  that 
the  "unused  half  of  the  gable  and  boundary 
walls  is  not  included  in  the  olfer."  And  the  ob- 
ligation was  enforced  against  a  party  who,  after 
several  mesne  conveyances,  became  the  owner  of 
the  adjoining  plot,  and  built  upon  the  same, — 
although  such  purchaser  had  previously  paid 
his  grantor  for  the  wall  in  pursuance  of  a  stipu- 
lation in  his  deed. 

8.  Bxpre9%  lient. 

In  a  few  cases  the  parties  have  expressly 
agreed  for  liens  to  secure  the  payments  under 
the  party-wall  contract. 

Thus,  in  Arnold  v.  Chamberlain,  14  Tex.  Civ. 
App.  634.  30  S.  W.  201,  it  was  provided  that 
"the  sums  of  money  stipulated  to  be  paid  herein 
shall  be  and  remain  a  lien  on  the  lot  of  the  non- 
bnilder,  subject  to  the  contingencies  of  the 
agreement." 

So,  m  Knowles  v.  Ott  (Tex.  Civ.  App.)  34  S. 
W.  295,  the  contract  contained  the  stipulation, 
"and  for  the  faithful  performance  by  said  re- 
spective parties,  and  their  heirs  and  assigns,  of 
the  mutual  covenants  and  agreements  herein, 
each  party  hereto  gives  and  grants  to  the  other 
a  lien  upon  each  other's  lot  respectively,  in  or- 
der that  they  and  their  respective  heirs,  legal 
representatives,  and  grantees  and  assigns,  may 
be  bound  thereby,  and  that  said  mutual  cov- 
enants may  run  with  said  lots  and  lands." 

Little  attention  was  paid  in  Weyman  v. 
Ringold,  1  Bradf.  40,  to  the  clause  providing 
thai  "these  covenants  shall  bind  the  lands  cov- 
ered, or  to  be  covered,  by  said  party  and  division 
wail,"  but  this  was  regarded  by  the  court  as  an 
express  imposition,  by  way  of  grant,  of  the  ob- 
ligation of  all  the  covenants  upon  the  land. 
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In  Knowles  v.  Ott  (Tex.  Civ.  App.)  84  S.  W. 
205,  specific  transfer  of  the  builder's  rights  un- 
der the  agreement  was  made  to  the  grantee,  so 
that  there  could  be  no  doubt  of  his  right  to  en> 
force  the  lien. 

But  in  Arnold  v.  Chamberlain,  14  Tex.  Civ. 
App.  634,  39  S.  W.  201,  it  was  expressly  urged 
by  defendant's  counsel  that  tHe  rlcfht  to  enforce 
the  obligation  was  personal  to  the  contracting 
party,  and  that  his  grantee  could  not  recover 
thereon,  there  being  no  accompanying  assign- 
ment of  the  contract  right.  While  the  court  ad- 
mits that  "ordinarily  a  naked  promise  to  share 
the  cost  and  expense  of  a  party  wall  is  a  personal 
covenant,  which  does  not  run  with  the  land," 
there  is  no  valid  reason,  it  says,  why  the  obli- 
gation may  not  be  secured  by  a  valid  contract 
lien.  Inferentlally  the  court  must  regard  the 
creation  of  the  lien  as  altering  the  nature  of  the 
agreement,  not  only  as  to  the  burden  of  the  ob- 
ligation so  that  that  follows  the  land,  but  also 
as  to  the  benefit,  so  that  a  grantee  of  the  builder 
may  have  the  advantage  of  it.  The  point  is  not 
discussed,  however. 

Where  the  lien  is  created  by  the  nonbuilder,  it 
Is  enforceable  against  the  land  in  the  hands  of 
subsequent  purchasers  with  notice,  as  any  other 
lien.  Knowles  ▼.  Ott  (Tex.  Civ.  App.)  34  S.  W. 
205;  Arnold  v.  Chamberlain,  14  Tex.  Civ.  App. 
634,  39  S.  W.  201. 

Constructive  notice  by  record  is  deemed  suf- 
ficient. It  is  immaterial,  apparently,  whether 
the  record  be  among  deeds  (Knowles  v.  Ott 
[Tex.  Civ.  App.]  34  S.  W.  295)  ;  or  among 
mortgages  (Arnold  v.  Chamberlain,  14  Tex. 
Civ.  App.  034,  39  S.  W.  201). 

h.  Ohliyation  under  contract  a$  encumbrance. 
1.  Running  covenant. 

Cases  In  which  the  agreement  is  considered 
between  the  nonbuilder  and  his  grantee  in  con- 
nection with  the  covenant  against  encumbrances 
in  the  deed  by  which  such  grantee  takes  title 
throw  side  light  upon  the  enforcement  of  the  ob- 
ligation between  assignees.  If  the  covenant 
against  encumbrances  is  deemed  violated,  this  is 
a  virtual  holding  that  the  party-wall  agreement 
Is  enforceKble,  on  some  theory  against  the 
grantee.  Tbe  opposite  is,  of  course,  equally 
true. 

In  O'Neil  ▼.  Van  Tassel,  137  N.  Y.  207,  33  N. 
E.  314,  a  party  to  a  contract  for  purchase  of  a 
certain  lot  refused  to  complete  the  purchase  on 
the  ground  that  It  was  encumbered  by  a  party- 
wall  agreement  obligating  the  owner  to  share 
tbe  cost  of  repairing  and  rebuilding  the  wall 
with  the  adjoining  owner.  "There  Is  here  a 
covenant  running  with  tbe  land,  which  compels 
tlfe  owner  to  rebuild  and  repair,  and,  when  re- 
built. It  must  be  (m  the  same  spot,  of  the  same 
size,  and  of  similar  materials,  as  when  original- 
ly constructed.  Such  a  covenant  cannot  be  re- 
garded in  any  other  light  than  as  a  perpetual  en- 
cumbrance, which  in  the  case  of  urban  property 
restricts  Its  free  use  and  enjoyment,  and  may 
seriously  embarrass  the  owner  in  respect  to  its 
future  improvement.  If  he  desired  to  enlarge 
or  rebuild,  he  might  be  compelled  to  build  an 
entirely  Independent  wall  upon  his  own  prem- 
ises, and  thus  further  reduce  the  available  space 
of  his  own  lot,  and  still  be  liable  upon  his  con- 
tinuing obligation  to  repair  or  rebuild  the  party 
wall." 

This  is  a  most  interesting  decision.  The 
court  here  bbll?  that  the  obligation  to  pay  a 


;o4 


Nebraska  Supreme  Court. 


Jan.i 


portion  of  the  cost  of  rebuilding  the  wall  may 
run  and  bind  successive  owners  in  favor  of  suc- 
cessive owners  of  the  adjoining  property.  This 
Is  a  personal  liability,  under  the  wording  of  the 
opinion.  No  suggestion  of  a  lien  Is  there  made. 
Yet  it  seems  to  be  firmly  established  that  the 
covenant  to  pay  for  the  building  of  the  wall  is 
personal,-  and  will  not  run  except  in  the  one 
•case  pointed  out  in  Sebald  v.  MulhoUand,  155  N. 
Y.  455,  50  N.  B.  260. 

There  seems  little  ground  for  a  distinction  be- 
tween an  obligation  to  share  the  cost  of  rebuild- 
ing, and  an  obligation  to  share  the  cost  of  build- 
ing, so  far  as  fitness  to  run  with  the  land  is  con- 
cerned. Compare  Hart  v.  Lyon,  90  N.  Y.  663, 
where  the  distinction  is  based  only  on  the  word- 
ing of  the  agreement. 

The  terms  of  the  agreement  are  made  the 
basis  of  the  decision  in  Kahn  v.  Mount,  46  App. 
Dlv.  84,  61  N.  Y.  Supp.  358.  Only  the  parties 
"and  their  legal  representatives"  were  bound  by 
the  agreement.  "Obviously,"  says  the  court, 
"'the  covenants  contained  in  this  agreement  were 
personal  ones.  They  did  not  run  and  were  not 
binding  upon  the  land  Itself."  Having  passed 
out  of  the  hands  of  the  legal  representatives  of 
the  parties,  the  subsequent  owners  were  not 
bound  by  the  agreement. 

2.  Builder'B  ownership  of  entire  wall. 

In  Blondeau  v.  Sheridan,  81  Mo.  545,  it  is 
held  that  where  the  builder  owns  the  entire 
wall  until  payment,  his  possession  of  the  strip 
on  the  nonbullder's  lot  amounts  to  an  encum- 
brance thereof.  The  agreement  of  the  grantor 
i?ave  the  adjoining  owner  permission  to  erect 
the  wall  half  over  the  line,  and  stipulated  that 
use  thereof  might  be  made  at  any  time,  himself 
or  his  grantee  paying  half  the  cost  of  the  part 
used.  "This  Is  not  the  case,"  says  the  court, 
*'of  a  party  wall,  which  is  a  wall  for  the  com- 
mon use  of  the  proprietors  of  adjoining  estates, 
to  the  erection  of  which  each  contributes  his  due 
proportion  of  the  costs,  and  each  has  a  right  to 
the  use  of  the  entire  wall.  That  Is  but  an  ease- 
ment, but  here  the  wall  belonged  to  Hasting 
[the  builder],  and  under  the  agreement  he  had 
possession  of  a  strip  of  land  off  of  lot  10  [the 
nonbullder's],  adverse  to  the  owner  of  said  lot. 
It  was  a  permanent  structure,  and  as  effectually 
excluded  plain  tilfs  from  the  possession  as  if  the 
owner  of  the  wall  had  had  a  paramount  title  to 
the  strip  In  question." 

This  adverse  user  continued  in  the  opinion  of 
the  court  until  the  builder's  Interest  was  re- 
duced to  an  easement,  in  the  strict  sense  of  the 
term,  by  payment  for  the  right  to  use  the  wall. 
"The  transaction  was,  in  effect,  the  purchase  of 
the  right  to  that  strip  vested  In  .  .  .  [the 
builder's  grantee]  as  assignee  of  .  .  .  [ttfe 
builder]  under  the  [nonbullder's]  agreement. 
.  .  .  the  [builder's  assignee]  had  no  paper 
title  to  the  strip.  It  Is  true,  but,  having  erected 
the  wall  upon  It,  under  the  agreement  with 
.  .  .  [the  nonbullder].  It  effectually  passed 
a  right  to  occupy  and  possess  the  strip  forever, 
or  as  long  as  the  wall  might  stand." 

8.  Equitable  charge, 

"By  the  contract  entered  into  between  Lam- 
aster  and  the  Baldwins,"  says  the  court  in 
Burr  V.  Lamaster,  30  Neb.  688,  9  L.  R.  A.  637, 
27  Am.  St.  Rep.  428,  46  N.  W.  1015,  "the  latter 
were  authorized  to  construct  one  half  of  the 
party  wall  on  the  vacant  lot  owned  by  Lamas- 
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ter,  and  he  covenanted  for  himself,  his  heirs  and 
assigns,  to  pay  the  Baldwins  the  one  half  of  the 
cost  of  the  wall  whenever  he  should  make  nee 
of  the  same.  This  agreement  gave  the  Baldwins 
an  interest,  in  the  nature  of  an  easement  in  the 
Lamaster  lot,  and  constituted  an  encumbrance. 
The  obligation  to  pay  a  portion  of  the  cost  of 
the  wall  was  not  merely  a  personal  covenant 
binding  upon  Lamaster,  but  was  a  burden 
which  ran  with  the  land,  and  bound  his  grantees 
to  pay  for  one  half  of  the  wall  if  they  used  the 
same.  It  was  a  charge  upon  the  lot  conveyed  to 
the  Burrs,  and,  until  it  was  used  by  them,  the 
Baldwins  had  a  right  of  property  In  the  wall." 
While  this  language  runs  the  whole  gamut  of 
theories  for  the  enforcement  of  party-wall  agree- 
ments against  assigns,  yet  it  is  fairly  deducible 
that  the  court  has  in  mind  that  of  equitable 
charge.  "There  are  cases,"  It  says,  "holding 
that  a  party-wall  agreement  like  the  one  l>efore 
us  Is  merely  personal,  binding,  alone,  upon  the 
parties  to  it,  and  does  not  attach  to  the  land ; 
but  the  weight  of  the  decisions  in  this  country 
Is  to  the  effect  that  it  attaches  to  and  is  a 
charge  upon  the  land." 

4.  Szpreaa  lien. 

In  Arnold  v.  Chamberlain,  14  Tex.  Civ.  App. 
634,  39  S.  W.  201,  it  is  stated  that  the  user's 
grantor  Is  tfot  liable  on  his  covenant  against  en- 
cumbrances because  he  had  not  used  the  wall 
before  conveyance.  The  grantee  "alone  elected 
to  use  and  enjoy  the  partition  wall,  and,  if  a 
liability  and  a  charge  .  .  .  result  there- 
from, it  was  not  his  [the  grantor's]  act  and 
conduct  that  brought  It  into  existence." 

On  the  other  hand,  in  Knowlee  v.  Ott  (Tex. 
Civ.  App.)  34  S.  W.  295,  the  nonbullder  and 
each  of  the  mesne  grantors  is  deemed  liable  on 
his  covenant  against  encumbrances.  "Where- 
fore," says  the  court,  the  original  grantor  "ought 
to  be  primarily  and  personally  liable  to  plaintiff 
for  said  sum."  The  lot  Is  subject  to  the  lien, 
but  the  user,  by  the  Judgment,  is  entitled  to  re- 
cover from  his  grantor,  and  the  latter  from  his 
grantor,  and  so  on  back  to  the  original  nonbulld- 
er. In  view  of  the  express  creation  of  a  lien 
by  the  agreement,  the  latter  decision  would  seem 
the  correct  one. 

5.  Builder's  easement  in  n6nbuilder*s  land. 

Plaintiff's  contention  in  Mackey  v.  Harmon, 
34  Minn.  168,  24  N.  W.  702,  was  that  the  builder 
and  his  assigns  acquired  an  easement  in  the 
nonbullder's  lot,  and  that  such  easement  and 
the  wall  constituted  an  encumbrance,  entitling 
him,  as  such  nonbullder's  grantee,  to  damages 
for  breach  of  the  covenant  against  encumbrances, 
contained  In  his  deed.  Plaintiff  had  been  obliged 
to  pay,  under  the  agreement,  for  the  use  of  the 
wall.  The  court  supported  plaintiff,  holding 
that  "the  easement  in  the  plaintiffs'  land  in 
favor  of  and  appurtenant  to  .  .  .  [the 
builder's]  is  a  right  or  interest  in  a  third  person 
In  the  former,  to  the  diminution  of  its  value, 
and  therefore  an  encumbrance.  .  .  .  The 
existence  of  the  encumbrance  does  not  depend 
upon  the  extent  or  amount  of  the  diminution  in 
value.  If  the  right  or  Interest  of  the  third  per- 
son is  such  that  the  owner  of  the  servient  estate 
has  not  so  complete  and  absolute  an  ownership 
and  property  in  his  land  as  he  would  have  if 
the  right  or  Interest  spoken  of  did  not  exist,  his 
land  is,  In  law,  diminished  in  value  and  en- 
cumbered.*' 
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In  Hendricks  t.  Stark.  37  N.  Y.  106,  93  Am. 
Dec.  549,  the  opposite  view  is  taken.  *'It  is 
true/*  says  the  court,  "that  the  erection  of  a 
party  wall  creates  a  community  of  interest  be- 
tween nei8:hborln£f  proprietors,  but  there  Is  no 
Just  sense  in  which  the  reciprocal  easement  for 
its  preservation  can  he  deemed  a  legal  encum- 
brance upon  the  property.  The  benefit  thus 
secured  to  each  is  not  converted  into  a  burden 
•by  the  mere  fact  that  it  is  mutual,  and  not  ex- 
■clusive." 

This  case  is  distinguished  in  Burr  v.  Lamas- 
ter,  30  Neb.  688,  9  L.  R.  A.  637,  27  Am.  St.  Rep. 
428,  46  N.  W.  1015,  on  the  ground  that  here 
the  wall  was  in  use  at  the  time  of  purchase. 
"It  is  difficult  to  see  how  a  purchaser  of  one  of 
.the  buildings  and  the  lot  on  which  it  stands 
-could  be  damaged  by  the  existence  of  the  party 
w€l\1,  as  the  easement  of  support  is  mutual  and 
.reciprocal.  But  where  one  purchases  a  vacant 
lot  which  supports  the  half  of  the  wall  of  the 
liuilding  erected  on  the  adjoining  lot,  and  such 
purchaser  is,  by  the  terms  of  a  previous  party- 
wall  agreement,  obliged  to  pay  part  of  the  costs 
-of  the  wall  in  order  to  use  it,  such  agreement 
•and  wall  are  an  encumbrance." 

In  Mohr  v.  Farmelee,  11  Jones  &  S.  320,  the 
authority  of  Hendricks  v.  Stark  is  admitted,  but 
Is  distinguished,  and  the  easement  held  to  con- 
atitute  an  encumbrance  where  the  wall  rests  en- 
tirely upon  one  lot,  and  the  easement  is  alto- 
gether one-sided. 

I.  Miscellaneous, 

That  the  burden  of  an  implied  contract  will 
not  be  enforced  against  a  grantee  where  the 
grantor's  obligation  is  not  implied  in  favor  of 
the  owner  of  the  adjoining  property,  so  that  the 
analogy  from  covenants  running  with  the  land 
may  be  applied,  Is  held  in  Lincoln  v.  Burrage, 
177  Mass.  378.  52  L.  R.  A.  110,  59  N.  E.  67.  It 
does  not  steem  to  be  generally  held,  however, 
that  one  side  of  the  covenant  may  not  be  per- 
sonal while  the  other  may  run.  See,  to  this  ef- 
fect, cases  noted  In  II.  a,  5,  c,  tnipra. 

The  user  in  Arnold  v.  Chamberlain,  14  Tex. 
Civ.  App.  634,  39  S.  W.  201,  claimed  exemption 
of  ills  property  from  the  Hen  on  the  ground  that 
it  was  his  homestead.  The  exemption  was  dis- 
allowed, however,  on  the  ground  that  the  prop- 
erty was  charged  with  the  lien  at  the  time  he 
acquir<^d  It,  by  reason  of  the  existence  of  the 
agreement.  The  inconsistent  position  Is  then 
taken  by  the  court  that,  although  the  lien  pre- 
existed, yet  the  user  could  not  recover  from  his 
grantor  on  the  covenant  against  encumbrances, 
l)ecause  no  use  of  the  wall  was  made  prior  to 
the  conveyance. 

Party -wall  agreements  are  set  out  in  full  in 
Roche  V.  Ullman.  104  111.  11 ;  Gibson  v.  Holden. 
115  111.  199,  56  Am.  Rep.  146,  3  N.  E.  282  ;  Con- 
-duUt  v.  Koss,  102  Ind.  166,  26  N.  E.  198 ;  King 
V.  Wight.  155  Mass.  444,  29  N.  E.  644  ;  Joy  v. 
Boston  Fenny  Sav.  Bank,  115  Mass.  60 ;  Adams 
V.  Noble,  120  Mich.  545,  79  N.  W.  810 ;  Warner 
V.  Rogers.  23  Minn.  34  ;  Keating  v.  Korfbage,  88 
Mo.  524 ;  Burr  v.  Lamaster,  30  IJeb.  688,  9  L. 
R.  A.  637,  27  Am.  St.  Rep.  428,  46  N.  W.  1015 ; 
W^eeks  V.  McMillan.  13  Daly.  139;  Sebald  v. 
Mulholland,  155  N.  Y.  455,  50  N.  E.  260 ;  Piatt 
▼.  Eggleston,  20  Ohio  St.  414 ;  Arnold  v.  Cham- 
berlain, 14  Tex.  Civ.  App.  634,  39  S.  W.  201. 

Appearing  as  a  clause  in  a  deed :  Savage  v. 
Mason,  3  Cush.  500  ;  Maine  v.  Cumston,  98  Mass. 
317 ;  Standish  ▼.  Lawrence.  Ill  Mass.  Ill ;  Mat- 
thews V.  Dixey,  149  Mass.  595,  5  L.  R.  A.  102,  22 


N.  E.  61 ;  Christie  v.  Mitchison,  36  L.  T.  N.  S. 
621 ;  Irving  v.  Turnbull  [1900]  2  Q.  B.  129. 

In  the  form  of  a  lease.  Mackin  v.  Haven,  187 
111.  480,  58  N.  E.  448. 

III.  lioncMitractual  obligation, 

a.  Implication  of  promise  to  share  expense  of 
wall  erected  without  express  contract, 

1.  Wall  erected  merely  with  consent  of  adjoin- 

ing  owner. 

Where  a  wall  has  been  erected  by  one  of  two 
adjoining  owners  without  express  contract  with 
the  other  for  payment,  It  seems  to  be  generally 
held  that  he  cannot  recover  from  the  other  on 
use  of  the  wall,  where  there  has  been  no  more 
than  mere  assent  of  such  adjoining  owner  to  Its 
erection  half  over  the  line.  Griffin  v.  Sansom, 
31  Tex.  Civ.  App.  560,  72  S.  W.  864;  List  v. 
Hornbrook,  2  W.  Va.  340 ;  Huck  v.  Plentye,  80 
111.  258 ;  Orman  v.  Day,  5  Fla.  385  ;  Sherred  v. 
Cisco,  4  Sandf.  480 ;  Antomarchi  v.  Russell,  63 
Ala.  356,  35  Am.  Rep.  40. 

Of  course  the  builder's  grantee  stands  in  no 
better  position  than  the  builder.  Allen  v.  Bv< 
ans,  161  xMass.  485,  37  N.  E.  571 ;  McCord  v. 
Uerrick,  18  111.  App.  423 ;  Kcenig  v.  Haddix.  21 
III.  App.  53 ;  List  v.  Hornbrook,  2  W.  Va.  340. 

Where  it  is  not  shown  under  what  circom-' 
stances  the  wall  was  erected,  but  that  it  stood 
upon  the  line  at  the  time  of  acquisition  of  the 
properties  by  the  plalntiflF  and  defendant,  the 
presumption  is  that  the  wall  belonged  respective- 
ly to  the  owners  of  the  adjacent  lots  In  common. 
Plaintiff,  by  his  deed,  got  no  title  to  the  4^^ 
inches  on  defendant's  side  of  the  line,  nor  can  it 
be  presumed  that  his  predecessor  in  title  had 
any  uusadsiied  claim  for  contribution  against 
defendants,  nor,  if  he  had,  that  it  passed  to 
plaintiff  or  against  defendant  Koenig  v.  Had- 
dix,  21  111.  App.  53. 

It  also  follows  that  the  nonbuilder's  grantee 
is  not  liable.  Prelss  v.  Parker,  67  Ala.  500 ; 
Antomarchi  v.  Russell,  63  Ala.  356,  35  Am. 
Rep.  40. 

A  wall  so  built  without  agreement  or  assent 
of  the  parties  interested  in  the  property  Is  held, 
in  Sherred  v.  Cisco,  4  Sandf.  480,  subject  to  re- 
moval at  the  suit  of  one  claiming  under  the 
nonbuilder ;  and  the  builder  to  be  liable  In  tres- 
pass. 

A  liability  of  the  user  in  trespass  is  suggested 
in  some  cases  where  liability  in  assumpsit  is  de- 
nied. Orman  v.  Day,  5  Fla.  38.1 ;  Antomarchi 
V.  Russeli,  63  Ala.  356.  35  Am.  Rep.  40,  where  it 
is  suggested  that  the  entire  party  wall  is  the 
property  of  the  builder ;  Abrahams  v.  Krautler, 
24  Mo.  69,  66  Am.  Dec.  698,  where  the  wall  was 
erected  wholly  upon  the  builder's  own  land. 

2.  Erection   of  wall   tcith   expectation  of  pay- 

ment, to  nonbuilder's  knowledge. 

Rut  use  of  a  wall  erected  on  the  line  with 
the  expectation  of  payment,  of  which  expecta- 
tion toe  other  was  aware  at  the  time,  but  made 
no  objection,  renders  the  latter  liable.  Day  v. 
Caton,  119  Mass.  513,  20  Am.  Rep.  347;  Griffin- 
V.  Sansom.  31  Tex.  Civ.  App.  560,  72  S.  W. 
864;  Huck  v.  Flentye.  80  111.  258;  Evans  y. 
Howell,  211  111.  85,  71  N.  B.  854;  Nalle  V. 
Paggi.  81  Tex.  201,  13  L.  R.  A.  50,  16  S.  W.  932. 

In  none  of  these  cases  are  assigns  involved, 
except  in  the  last ;  and  in  that  it  was  held  that 
the  promise  would  be  implied  against  the  non- 
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builder  on  use  hj  hlB  grantee.    The  grantee  was 
not  held  liable. 

8.  Breotiou  of  tcall  against  nonbuUder^s  ioish. 

Contribatlon  In  equity  was  permitted  in  the 
early  case  of  Canipbell  t.  Mesler,  4  Johns.  Cb. 
834,  8  Am.  Dec.  670,  where  a  ruinous  party  wall 
was  taken  down  and  rebuilt  solely  at  the  ex- 
pense of  one  of  the  adjoining  owners  and  against 
the  protest  of  the  other.  He  was  permitted  to 
recover  from  a  subsequent  owner  of  the  other 
property,  who  used  the  wall,  on  the  theory  that 
"equality  is  equity,"  and  by  analogy  from  the 
civil  law. 

The  case  has  since  been  doubted  In  Partridge 
V.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632,  by 
Denlo,  Cb.  J.,  though  approved-  In  the  same  case 
by  Shankland,  J.  It  was  distinguished,  if  not 
overruled,  in  Bherred  v.  Clsco^  4  Bandf.  480, 
holding  that  there  could  be  no  recovery  on  use 
of  a  wall  rebuilt  at  the  sole  expense  of  one  own- 
er after  its  destruction  by  fire.  It  is  also  dis- 
tinguished in  List  V.  Hombrook,  2  W.  Va,  340, 
and  Orman  v.  Day,  5  Fla.  385. 

On  the  other  hand,  it  is  approved  by  the  judge 
for  affirmance  in  Brown  v.  Pents,  1  Abb.  App. 
Dec.  227,  and  by  the  Missouri  court  In  Sharp  v. 
Cheatham,  88  Mo.  498,  57  Am.  Rep.  433. 

It  is,  however,  clearly  In  conflict  with  the 
cases  aupra  in  III.  a,  1. 

b.  Statutory  ohliffation. 

While  there  is  some  doubt  (see  infra.  III.  c) 
as  to  the  constitutionality  of  statutes  authoriz- 
ing a  party  to  build  a  partition  wall  partly  upon 
an  adjoining  owner's  lot,  they  have  been  en- 
forced in  several  jurisdictions.  The  rights  of 
assigns  of  the  builder,  and  of  the  adjoining  own- 
er, have  been  the  subject  of  considerable  litiga- 
tion, dependent  upon  the  construction  of  the 
statutes.  For  convenience  the  various  statutes 
have  been  treated  independently. 

Iowa, 

In  Iowa  "anyone  who  is  about  to  build  con- 
tiguous to  the  land  of  another  may,  if  there  be 
no  wall  on  the  line  between  them,  build  a  brick 
or  stone  wall  thereon  .  .  .  [not  more  than 
18  Inches  in  thickness],  and  rest  one  half  there- 
of on  the  adjoining  land ;  but  the  adjoining  own- 
er shall  not  be  compelled  to  contribute  to  the 
expense  of  building  said  wall."  Iowa  Anno. 
Code  1897,  §  2094. 

"If  the  adjoining  owner  contributes  one  half 
of  the  expense  of  building  such  wall,  then  it  is 
a  wall  in  common  between  them  ;  but,  if  be  re- 
fuses to  contribute,  he  shall  have  the  right  to 
make  it  a  wall  in  common  by  paying  to  the 
person  who  erected  or  maintained  It  one  half  of 
its  appraised  value  at  the  time  of  using  It." 
Id.  S  2995. 

"Bvery  proprietor  joining  a  wall  has  the 
right  of  making  it  a  wall  in  common  in  whole 
or  In  part  by  repaying  to  the  owner  thereof  one 
half  of  its  value,  or  one  half  of  the  part  which 
he  wishes  to  hold  in  common,  and  one  half  of 
.the  value  of  the  ground  on  which  it  Is  built,  if 
the  person  who  has  built  it  has  laid  the  founda- 
tion entirely  upon  his  own  ground."     Id.  |  8000. 

Under  these  laws,  it  is  held  that  the  grantee 
of  the  owner  of  the  unimproved  lot  is  bound,  in 
case  he  builds  against  the  wall,  to  pay  half  the 
value  to  the  builder.  Bertram  v.  Curtis,  31 
Iowa,  46 ;  Beggs  ▼.  Dullng,  102  Iowa,  13,  70  N. 
<H)  L.  U  A. 


W.  782.  But  the  obligation  to  pay  in  the  event 
of  use  does  not  constitute  an  encumbrance  upon 
the  property  so  as  to  support  an  action  by  the 
grantee  of  the  unimproved  land  against  hl» 
grantor  on  the  covenant  against  encumbrances 
in  the  latter's  deed. 

It  seems  that  the  presumption  under  the  8tat> 
ute  is  that  the  ownership  of  a  wall  standing 
half  upon  each  side  of  the  division  line  between 
adjoining  lots  is  in  the  builder  and  his  grantees, 
and  a  purchaser  of  the  vacant  lot  is  not  entitletf 
to  assume  that  the  owner  of  the  vacant  lot  owns 
so  much  of  the  wail  as  rests  upon  his  side  of 
the  line.  For  the  builder  under  the  statute  has 
no  legal  right  to  demand  nor  the  owner  of  the 
vacant  lot  any  obligation  to  pay  for  the  half 
resting  thereon,  until  the  owner  of  such  lot 
shall  use  the  same  as  a  party  wall.  Bertram  v. 
Curtis,  31  Iowa,  46. 

But,  when  the  vacant  lot  has  been  built  upoir 
and  the  wall  used,  then  the  grantee  may  pre- 
sume that  his  grantor  has  paid  for  the  wall  in 
pursuance  of  his  statutory  liability.  Where  he 
Is  aware  of  the  contrary,  of  course,  this  pre- 
sumption cannot  be  made ;  and  it  is  held  that  in 
such  a  case  the  burden  of  the  obligation  passe» 
to  him  with  a  transfer  of  the  title,  and  he  must 
pay  the  owner  of  the  building  whose  wall  h!s 
grantor  has  used.  Pew  v.  Buchanan,  72  Iowa,. 
637,  34  N.  W.  453. 

While  the  obligation  of  the  owner  of  the  va- 
cant lot  is  such  as  passes  upon  a  grant  to  the 
purchaser,  the  builder  of  the  wall  does  not  ob- 
tain any  luterest  In  the  land  by  reason  thereof. 
No  easement  in  his  favor  is  created  by  statute. 
It  is  a  personal  obligation  of  the  owner  of  the 
vacant  lot.  Consequently  a  verbal  agreement 
for  the  erection  of  a  party  wall  at  joint  expense 
is  not  taken  out  of  the  statute  of  frauds  by  part 
performance,  as  it  would  be  were  an  interest  in 
land  thereby  created.  Price  v.  Lien,  84  Iowa.. 
590,  51  N.  W.  52. 

Yet  in  Swift  v.  Calnan,  102  Iowa,*  206,  37  I.. 
R.  A.  462,  63  Am.  St.  Rep.  443,  71  N.  W.  233^ 
In  an  action  to  establish  a  mechanics'  lien,  the 
court  held  that  It  would  enforce  a  parol  con- 
tract to  pay  half  the  cost  of  the  erection  of  the 
wall  upon- use,  where  the  wall  had  actually  been 
erected  upon  the  strength  thereof,  and  use  made 
of  it  subsequently  by  the  adjoining  owner.  It  is 
suggested  that  this  contract  does  not  differ  from 
the  obligation  which  the  law  Imposes,  and,  there- 
fore, does  not  fall  within  the  meaning  of  "spo- 
ciul  agreements,"  which  the  statvte  require$r 
shall  be  in  writing.  To  the  same  effect,  see 
Wlckersham  v.  Orr,  9  Iowa,  253,  74  Am.  Dec. 
348. 

The  Iowa  statute  Is  said  (Bertram  v.  Curtis. 
31  Iowa,  46)  to  be  based  upon  the  Civil  Code  of 
Louisiana,  art.  671. 

Louisiana, 

Under  the  Louisiana  Code,  the  owner  of  a 
wall  standing  wholly  on  his  land  at  the  time  of 
purchase  is  entitled  to  recover  from  the  owner 
of  the  adjoining  lot  half  the  value  of  the  wait 
and  the  strip*  of  land  covered  by  it,  upon  the 
erection  of  a  building  by  the  latter  which  makp» 
use  of  such  owner's  wall,  no  prior  agreement 
therefor  having  been  entered  into.  Murrell  v. 
Fowler,  8  La.  Ann.  165. 

The  benefit  of  the  statutory  obligation  run» 
with  the  land  into  the  hands  of  a  subsequent 
purchaser  of  the  improved  property  (Irwin  v. 
Peterson,  25  La.  Ann.  300)  ;  while  the  obllga 


1908. 


OooK  ▼.  Paxtl. 


707 


tfoD  to  pay  rests  upon  the  parchaaen  of  the  ad- 
joining property  until  the  original  builder  or 
hie  grantee  is  recompensed  for  the  wall,  regard- 
less of  the  fact  that  the  wall  may  have  been 
built  against  by  such  purchaser's  predecessor  In 
title,  and, that  such  purchaser  acquired  the  prop- 
erty without  notice  that  payment  for  the  wall 
had  not  been  made.  Winter  t.  Reynolds,  24  La. 
Ann.  113 ;  Chism  v.  Lafebre,  27  La.  Ann.  199 ; 
Gralhie  v.  Uown,  1  1^.  Ann.  140. 

The  builder  under  the  Louisiana  law  is  re- 
garded as  the  owner  of  the  entire  wall  until  he 
has  been  reimbursed  half  its  value  by  the  adjoin- 
ing owner.     Oldsteln  v.  Firemen's  Bldg.  Asso.' 
44  La.  Ann.  492,  10  So.  928. 

MasaachutetU, 

Under  a  provincial  statnte  for  a  while  deemed 
to  be  in  force  In  Massachusetts,  "one  who  bulld.«< 
agahiBt  the  wall  of  a  neighbor  is  bound,  when 
he  shall  build,  to  pay  for  one  half  of  the  wall  so 
far  as  used."  The  liability  so  imposed  was  held 
in  WeM  V.  Nichols,  17  Pick.  638,  to  be  personal 
to  the  user, — at  any  rate  to  such  an  extent  that 
an  oral  promise  by  the  grantee  of  the  vacant  lot 
to  indemnify  his  grantor  against  any  liability 
by  reason  of  certain  walls  tiieretofore  erected 
between  the  division  line  and  that  adjoining  was 
held  not  to  ccmcern  an  interest  in  land,  and  was, 
therefore,  not  within  the  requirement  of  the 
statute  of  frauds  that  such  a  contract  should 
be  in  writing.  But  such  grantee  having  erected 
a  building  against  the  wall,  and  his  grantor  hav- 
ing been  compelled  to  pay  the  value  of  half  the 
wall,  such  grantee  was  ordered  to  make  good 
this  Judgment  to  his  grantor  under  his  parol 
promise  to  indemnify. 

See,  to  the  same  effect,  in  regard  to  the 
provincial  statute  being  In  force,  Quinn  v. 
Morse,  180  Mass.  817 ;  but  It  was  held  unconsti- 
tatlonal  In  Wilkins  v.  Jewett,  139  Mass.  29,  29 
N.  B.  214. 

I  Penntylvania, 

Act  of  nu. 

By  the  act  of  February  24,  1721,  of  the  pro- 
vincial assembly  in  Pennsylvania,  It  Is  provided 
tliat  "the  first  builder  shall  be  reimbursed  one 
moiety  of  the  charge  of  such  party  wall,  or  for 
so  much  thereof  as  the  next  builder  shall  have 
oc<;asion  to  make  use  of,  before  such  next  build- 
er shall  any  ways  use  or  break  into  the  said 
wall."     1  Pepper  &  L.  Digest,  col.  607,  |  88. 

Under  tbis  act,  the  right  to  receive  payment 
Is  held  personal  to  the  party  erecting  the  wall, 
and  not  passing  to  his  grantee. 

So.  the  assignee  of  the  first  builder's  right  Is 
entitled,  as  against  the  subsequent  grantee  of 
such  builder's  property,  to  recover  against  the 
next  builder  upon  the  latter's  use  of  the  wall. 
Todd  V.  Stokes.  10  Pa.  155. 

And  where  the  builder  had  conveyed  his  house 
and  lot  to  a  third  party,  and  the  adjoining 
owner,  upon  use  of  the  wall,  had  paid  such 
third  party  therefor.  It  was  held  that  payment 
had  been  made  to  the  wrong  person,  and  did 
not  extinguish  the  liability  of  such  adjoining 
owner,  "the  next  builder,"  to  the  "first  builder." 
Gilbert  v.  Drew,  10  Pa.  219. 

In  Haines  v.  Drips,  2  Pars.  Sel.  Bq.  Cas.  230, 
a  mason,  to  whom  the  owner  of  the  lot  built 
upon  assigned  the  statutory  right  to  enforce 
payment  on  use,  was  permitted  to  recover  in  an 
action  brought  in  his  own  name  against  a  sub- 
66  L.  R.  A. 


sequent  purchaser  of  the  adjoining  lot  who 
erected  a  house  against  the  wall. 

Consistently,  it  was  held  In  Hart  v.  Kucher. 
5  Serg.  &  B.  1,  that  payment  by  the  owner  of 
the  vacant  lot,  although  the  latter  did  not  use 
the  wall,  extinguished  the  obligation,  and  that 
no  conveyance  under  seal  put  upon  record  is 
necessary.  Therefore,  plaintiffs,  who  had  sub- 
sequently purchased  the  improved  lot,  could  not 
hold  the  defendants,  the  subsequent  purchasers 
of  the  vacant  lot,  liable,  although  they  were 
"next  builders"  within  the  meaning  of  the  stat- 
ute. 

So,  the  next  builder's  obligation  was  held  In 
Davidb  V.  Harris,  9  Pa.  601,  to  be  a  proper  sub- 
ject of  garnishment  as  a  personal  claim  of  the 
fli'st  builder  against  whom  an  action  of  debt 
had  been  brought 

The  only  case  at  variance  with  these  Is  White 
V.  Snyder,  2  Miles  (Pa.)  895,  where  a  grantee 
of  the  first  builder  was  held  to  be  the  "equitable 
owner"  of  such  builder's  claim  against  a  subse- 
quent user,  but  was  not  allowed  to  bring  the  ac- 
tion in  his  own  name.  The  obligation  could 
only  be  enforced  by  an  action  in  the  name  of  the 
builder  to  his,  the  grantee's,  use.  The  case  was 
In  equity. 

In  regard  to  the  enforcement  of  the  obligation 
between  grantees  after  use  of  the  wall  had  been 
made,  the  court  held,  in  Ingles  v.  Bringhurst,  1 
Dall.  341,  1  L.  ed.  167,  that  the  use  matured 
the  liability,  and  made  it  personal  to  the  party 
using.  It  was  not  enforceable  as  a  lien  against 
the  land  In  the  hands  of  a  subsequent  grantee  of 
the  user  without  notice. 

The  obligation  of  the  statute  was  enforced  In 
Haines  v.  Drips,  2  Pars.  Sel.  Bq.  Cas.  286, 
against  a  user,  whose  predecessor  in  title  bad 
permitted  the  erection  of  an  arched  alleyway, 
the  legs  of  which  Included  between  them  an  equal 
amount  from  each  lot.  Special  assent  of  the 
then  owner  was  made  necessary  by  the  fact  that 
more  of  his  lot  was  used  in  such  arch  than  the 
statute  permitted  to  be  appropriated  for  a  party 
wall.  Like  assent  was  implied  against  the  de- 
fendant, the  user,  from  the  act  of  use.  And  the 
obligation  imposed  by  the  statute  was  enforced 
against  him,  not  only  as  to  the  wall  resting  on 
the  crown  of  the  arch  and  extending  half  on 
each  side  of  the  line,  but  also  as  to  the  leg  on 
the  user's  lot. 

In  Helwig  V.  Scbenck,  7  Phila.  389,  the  legs 
of  such  an  arch  are  held  to  constitute  part  of  the 
party  wall,  and  therefore  are  subject  to  the 
building  regulations  equally  with  a  solid  wall. 

Act  of  18^9. 

In  1849  the  legislature  enacted  that  "In  all 
conveyances  of  houses  and  buildings,  the  right 
to,  and  compensation  for,  the  party  wall  built 
therewith  shall  be  taken  to  have  passed  to  the 
purchaser  unless  otherwise  expressed ;  and  the 
owner  of  the  house  for  the  time  being  shall  have 
all  the  remedies  in  respect  to  such  party  wall 
as  he  might  have  in  relation  to  the  house  to 
which  this  attached."  1  Pepper  A  L.  Digest, 
col.  509,  I  92. 

The  case  of  Danuaker  v.  Rlley,  14  Pa.  435. 
was  decided  In  the  lower  court  before  the  pas- 
sage of  this  statute,  and,  therefore,  the  court, 
on  appeal,  affirmed  the  Judgment  of  the  court 
below,  that  the  first  builder's  right  to  compensa- 
tion was  personal,  and  did  not  pass  upon  an  as- 
signment for  the  benefit  of  creditors  before  the 
wall  had  been  built  against. 

In  Bell  V.  Bronson,  17  ?a.  363,  It  was  held 
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that  this  statute  affected  only  such  conveyances 
as  were  made  sabsequent  to  its  passage  ;  so  that 
the  obligation  could  not  be  enforced  by  one  to 
whom  the  builder  had  conveyed  in  1847,  al- 
though the  wall  was  not  built  against  until  after 
the  passage  of  the  statute  in  1849.  Contra, 
Pratt  V.  Meigs,  2  Pars.  Sel.  Eq.  Cas.  302. 

By  this  act  the  interest  of  the  builder  is  de- 
clared, in  Knight  v.  Beenlcen,  30  Pa.  372.  to 
have  been  Qiade  "In  law  what  it  always  was  in 
fact, — an  interest  in  the  realty,  and  not  a  mere 
personal  right."  So  that  a  conveyance  of  his 
house,  by  the  builder  subsequent  to  1849,  carries 
with  It,  uules<i  expressly  excepted,  the  right  to 
compensation  for  the  party  wall.  And  tills  is 
held  to  be  true  in  spite  of  a  previous  attempt  to 
dispose  of  such  right  by  an  unrecorded  bill  of 
sale  of  which  the  grantee  had  no  notice  until 
after  receipt  of  his  deed.  See  also  Vollmer's  Ap- 
peal. 61  Pa.  118.  and  Ritter  v.  Sieger,  105  Pa. 
404,  the  latter  case  holding  it  trespass  to  break 
Into  a  party  wall  without  prior  payment.  But 
in  u  recent  case,  Thomas  v.  Tradesmen's  Trust  & 
Sav.  Fund  Co.  7  Pa.  Dist.  R.  375,  the  right  to 
compensation  under  the  statute  was  held  to  be 
a  chose  in  action  in  favor  of  the  builder,  and  not 
an  encumbrance  upon  the  property  of  the  ad- 
joining proprietor  within  the  meaning  of  a  pol- 
icy of  insurance  which  protects  such  proprietor 
against  liens  or  encumbrances  which  can  be  en- 
forced by  a  Judgment  against  the  Insured's  prop- 
erty. 

Where  the  related  properties  were  situated 
outside  the  limits  of  Philadelphia,  and  the  stat- 
ute of  1721  did  not  apply,  an  oral  promise  by 
one  owner  to  pay  half  the  cost  of  the  party  wall 
erected  by  his  adjoining  owner  was  held.  In 
Euwer  v.  Henderson,  1  Pennyp.  463,  to  place 
the  parties  in  the  same  position  as  If  their  land 
were  situated  within  the  city  limits  and  sub- 
ject to  the  statute.  The  later  statute  of  1849, 
being  general,  applies ;  and  therefore  the  build- 
er's interest,  being  an  interest  In  land,  accom- 
panied the  land  to  the  grantee,  and  a  settle- 
ment by  the  adjoining  owner  with  him  was  held 
to -relieve  the  former  from  liability  upon  the 
builder's  repurchase  of  the  land,  although  the 
settlement  with  his  grantee  was  not  carried  out. 
The  adjoiuing  owner  Is  no  longer  liable,  even 
ipon  his  original  promise. 

Use  of  the  wall  by  the  adjoining  lot  owner 
matures  the  obligation  under  the  statute,  and 
a  subsequent  conveyance  of  the  builder's  lot, 
even  without  reservation,  does  not  carry  the 
right  of  compensation  to  the  gi*antee.  Lea  v. 
Jones,  23  I*a.  Super.  Ct.  587,  Reversing  11  Pa. 
Dist.  U.  490 ;  Opinion  Adopted  by  supreme  court 
on  afflrmauce  209  I'a.  22,  57  Atl.  1113.  After 
action  had  been  brought  against  the  defendant 
for  use  of  the  wall  erected  by  the  plaintiff,  the 
latter  conveyed  hie  lot  to  a  third  party,  re- 
nervlns;  his  right  against  defendant  by  an  unre- 
corded agreement.  Such  third  party  subsequent- 
ly conveyed  to  defendant  without  reservation 
elllier  by  deed  or  agreement.  And  on  this  ground 
defendant  claimed  that  right  to  compensation 
followed  the  property  into  his  hands  under  the 
statute.  But  the  court  held  a  reservation  in 
the  deed  unnecessary  to  a  retention  of  the  right 
to  compensation  by  the  owner  of  the  builder's 
lot  at  the  time  of  use  by  the  adjoining  owner. 
"The  obvious  Intent  of  this  act  is  to  give  the 
right  of  compensation  to  the  person  who  Is  in- 
jured. The  injury  arises  from  the  use  of  the 
wall  in  the  construction  of  an  adjoining  build- 
ing. By  'the  owner  of  the  house  for  the  time 
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being'  must  be  understood  the  owner  when  the 
wall  is  thus  used.  Until  such  use  there  is  no 
injury.  Upon  such  use  the  injury  is  complete, 
and  a  right  of  action  accrues  to  the  person  in- 
jured. The  right  which  ran .  with  the  land  is 
converted  into  a  right  to  immediate  compensa- 
tion. One  purchasing  after  the  use  is  complete 
is  not  injured  by  it,  and  therefore  has  no  claim 
to  compenfi^atiou." 

A  onechanic's  Hen  upon  the  adjoining  vacant 
lot  is  established  bv  a  stipulation  in  the  ma- 
son's contract  with  the  builder  that  compensa- 
tion for  the  use  of  the  wall  when  it  should  ac- 
crue should  be  paid  to  him.  And  a  grantee  of 
the  builder  with  notice  holds  subject  to  this 
lien,  and  stands  in  the  position  of  trustee  there- 
of, since  suit  must  be  brought  in  his  name  to 
enforce  the  same  for  the  benefit  of  the  mason. 
Consequently,  a  conveyance  without  notice  by 
such  grantee  is  a  breach  of  the  trust,  render- 
ing him  liable  to  the  mason  in  an  action  of  as- 
sumpsit for  money  had  and  received.  Roberts  v. 
Bye,  30  Pa.  375,  72  Am.  Dec.  710.  In  the 
lower  court  Sharswood,  P.  J.,  held  that  an  ac- 
tion on  the  case  for  wrongfully  using  the  wall 
would  also  lie  upon  such  a  conveyance,  although 
the  wall  had  not  been  actually  used. 

That  a  right  to  use  a  neighbor's  wall,  erect- 
ed wholly  on  his  own  land,  based  on  a  payment 
by  plaintiff  to  such  neighbor,  for  which  receipt 
was  given,  but  not  recorded,  cannot  be  enforced 
against  such  neighbor's  grantee  without  notice, 
see  Heimbach's  Appeal  (Pa.)  7  Atl.  737. 

The  greatest  difRcuIty  experienced  by  the 
Pennsylvania  courts  under  the  statutes  of  1721 
and  1849  arose  In  considering  the  effect  of  the 
erection  of  a  wall  between  adjoining  lots  by 
one  who  owned  both,  and  as  to  the  effect  of  a 
unity  of  title  to  both  lots  in  one  person  prior  to 
use,  where  the  division  wall  had  been  erected 
while  the  lots  were  owned  separately. 

In  the  former  case  it  was  held  that  between 
separate  purchasers  at  sheriff's  sale  of  the  lots 
no  obligation  existed,  either  under  the  statute 
or  the  common  law,  by  which  the  purchaser  of 
the  vacant  lot  was  bound  to  the  other  for  a 
moiety  of  the  cost  of  the  wall  upon  his  use  of  It. 
Oat  V.  Middleton,  2  Miles  (Pa.)  247. 

Nor  upon  one  heir  to  pay  to  another  for  a 
use  of  the  wall  standing  half  upon  the  latter's 
portion,  on  an  allotment  in  partition  of  an  in- 
testate's estate.  Norris  v.  Adams,  2  Miles  (Pa.) 
337. 

These  two  cases  were  followed  in  Doyle  v. 
Ritter,  6  Phila.  577;  Flnley  v.  Steubing.  38 
Phlla.  Leg.  Int.  386;  and  Giess  v.  Schadt,  14 
Pa.  Co.  Ct.  177, — In  each  of  which  the  wall 
had  been  erected  upon  the  division  line  between 
the  two  lots  by  the  owner  of  them  both,  and  the 
lots  subsequently  conveyed  to  separate  pur- 
chasers, bounding  tlie  vacant  lot  by  the  center 
of  the  party  wall,  and  making  no  reservation  in 
the  deed. 

The  only  case  at  variance  with  this  view  Is 
that  of  McGIttigan  v.  Evans,  8  Phila.  264.  In 
that  case  the  owner  of  adjoining  lots  improved 
one,  placing  itr  side  wall  half  cpon  the  adjoin- 
ing lot.  Subsequently  he  conveyed,  at  different 
times,  both  lots  to  the  plaintiff,  and  the  latter 
a  few  mouths  later  transferred  the  vacant  lot 
to  the  defendant  without  mentioning  the  party 
wall.  The  defendant  began  the  erection  of  a 
building  against  such  wall,  and,  upon  his  re- 
fusal to  pay  therefor,  the  court  enjoined  fur- 
ther use  until  payment.  It  was  said  that,  under 
the  act  of  1849,  plaintiff  became  the  owner  of 
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the  wall  as  realty  upon  his  piirchaRe  of  the  lots 
from  the  builder.  "He  has  no  claim  against  any- 
one for  the  half  built  upon  the  adjoining  land ; 
but  the  wall  is  his  own,  and  his  neighbor  can- 
not use  It  without  comi)ensatton."  The  defend- 
ant claimed  the  wall  as  appurtenant  to  his  lot, 
but  It  was  held  not  to  l>e  so.  "As  the  party*Wall 
is  realty.  Its  transfer  requires  the  same  forms 
and  solemnities  as  the  transfer  of  the  whole 
house,  and  it  Is  not  pretended  that  any  such  ex- 
ist.*' The  ownership  of  both  lots  by  the  plain- 
tiff was  urged  as  an  eztingulshm'^nt  of  the  ob- 
ligation to  pay.  But  the  court  disregarding  Oat 
V.  Middleton.  '2  Miles  (Pa.)  247,  and  Norris  v. 
Adams,    2    Miles    (Pa.)    337,    said    that    "when 

.  .  [the  builder  J  built  upon  one  of  the  lots 
[owning  IxjthJ,  he  recognized  the  distinctive- 
ness of  each  lot  by  erecting  the  wall  upon  both. 
The  law  created  it  a  party  wall,  and  such  It 
must  continue.  The  fact  that  eventually  both 
lots  were  owned  by  one  person  could  not  change 
Its  characteristic,  because  it  could  not  make  It 
cease  to  be  a  wall  erected  upon  distinct,  ad- 
joining lots.  If,  indeed,  it  did.  or  could,  then, 
when  they  again  were  owned  by  different  per- 
sons, the  wall  assumed,  or  resumed,  the  condi- 
tion or  character  of  a  party  wall."  And  the 
court  finally  reaches  the  conclusion  that,  though 
the  wall  was  built  by  the  owner  of  both  lots, 
and  came  Into  the  hands  of  a  subsequent  owner 
of  both  lots,  yet  the  defendant,  the  grantee  of 
such  subsequent  owner,  took  his  vacant  lot 
charged  with  the  servitude  of  the  wall  as  a 
burden,  and  the  further  obligation  to  pay  for 
the  wall  upon  use. 

A  distinction  Is  made  In  Voight  v.  Wallace, 
179  Pa.  520,  36  Atl.  315,  on  the  ground  of  a 
reservation  In  the  deed  from  the  builder.  Plain- 
tiff, being  the  owner  of  two  adjoining  lots, 
buITt  a  wall  upon  the  division  line,  and  con- 
veyed the  unimproved  lot  to  a  third  party  by 
deed  to  the  middle  of  the  wall,  expressly  provid- 
ing, however,  that  no  right  to  use  the  wall  was 
thereby  granted  until  such  third  party,  his  heirs. 
or  assigns,  should  pay  half  the  cost  thereof  to 
the  builder,  his  heirs,  or  assigns.  The  im- 
proved lot  he  subsequently  conveyed  to  the  de- 
fendant. Defendant  thereafter  purchased  the 
vacant  lot  by  deed  containing  the  same  stipu- 
lation in  regard  to  payment  that  had  been  Im- 
posed by  the  builder  originally.  Upon  use  of 
the  wall  by  defendant  plaintiff  demanded  pay- 
ment upon  the  ground  that  the  provision  of  the 
ntatute  of  1849,  to  the  effect  that  the  right  to 
receive  payment  followed  the  builder's  lot  on 
conveyance,  applied  only  to  cases  w^here  the  ob- 
ligation to  pay  was  statutory  ;  and  that,  since 
the  obligation  in  this  case  was  imposed  only  by 
the  deed  creating  the  wall  as  a  party  wall,  the 
right  to  enforce  the  same  remained  personal  to 
himself  as  builder.  The  court  held,  however, 
that  the  statute  applied  to  party  walls,  whether 
made  so  by  authority  of  the  statute  of  1721  or 
by  prescription,  or  by  agreement.  Therefore, 
the  right  to  enforce  the  obligation  passed  with 
the  builder's  lot  to  defendant  on  conveyance, 
and  was  extinguished  by  the  union  of  both  lots 
in  his  sole  ownership  at  the  time  of  use. 

As  to  the  second  proposition,  where  the  wall 
Is  originally  built  between  properties  owned  by 
different  proprietors,  and,  therefore,  starts  Its 
career  as  a  proper  party  wall,  subsequent  unity 
of  title  to  the  two  lots  In  a  single  owner,  it  is 
held,  does  not  extinguish  the  character  of  the 
wall  as  a  party  wall.  Thus,  In  Beaver  v.  Nut- 
ter, 10  Phlla.  345,  plaintiff's  acquisition  of  ad- 
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Joining  properties  from  different  owners,  one  of 
whom  had  erected  upon  his  lot  a  building  with 
its  side  wall  half  upon  the  other  lot,  did  not 
extinguish  the  right  to  compensation,  and.  al- 
though the  easements  were  temporarily  merged 
\n  the  plaintiff  by  his  unity  of  title,  yet  they 
were  only  for  the  time  being  held  In  abeyance ; 
"the  right  remains  as  before,  under  a  higher 
title,  and,  upon  a  subsequent  severance  of  the 
estate  by  alienation  of  a  part  of  It,  the  alienee 
becomes  entitled  to  all  the  continuous  and  ap- 
parent easements  which  had  been  used  by  the 
owner  during  the  unity  of  the  estate."  The 
servitude  was  open  and  manifest  by  the  exist- 
ence of  the  wall,  and  the  defendant  must  be 
held  to  have  taken  the  vacant  lot  with  construc- 
tive notice.  Therefore,  although  the  plaintiff 
had  conveyed  the  vacant  lot  to  the  defendant's 
grantor  without  mentioning  the  wall,  and  the 
defendant  had  no  actual  notice  that  plaintiff 
on  his  conveyance  of  the  house  to  a  third  party 
had  reserved  to  himself  the  wall  adjoining  the 
vacant  lot,  it  was  held,  upon  defendant's  use  of 
the  wall,  that  the  plaintiff  was  entitled  to  re- 
cover its  value  from  him  under  the  statute. 

See  also  McGittlgan  v.  Evans,  8  Phlla.  264« 
supra. 

In  an  earlier  case  In  equity,  Pratt  v.  Meigs, 
2  Pars.  Sel.  i:q.  I'as.  302,  In  which  the  builder 
sought  to  enforce  the  statutory  obligation 
against  his  grantee,  who  had  purchased,  also, 
the  adjoining  lot  at  the  time  of  use,  the  unlty 
of  title  was  deemed  to  have  merged  the  obliga- 
tion to  pay  and  the  right  to  receive  payment ; 
especially,  the  court  saj's,  where  it  appeara  that 
the  use  was  not  made  until  after  1840.  But 
see  Bell  v.  Bronnon,  17  Pa.  363,  holding  that 
the  act  applies  only  to  conves'ances  subsequently 
made. 

Provision  was  made  In  1872  for  buildings  In: 
the  city  of  IMttsbnrg.  Among  the  clauses,  of  the* 
statute,  the  foIlr>wlug  was  Incorporated  In  re- 
gard to  payment  for  walls:  "The  said  party 
wall  shall  be  erected  by  the  party  first  building: 
at  his  own  cost.  .  .  .  The  owner  or  own- 
ers of  said  adjoining  lot,  his  or  their  heirs,  or 
assigns,  or  lessees,  shall  not  use  said  party  wall 
l>y  building  Into  or  against  it,  or  by  in  any  way 
using  it  for  any  new  building  or  structure,  until 
he  or  they  shall  have  paid  to  the  first  builder  or 
builders,  his  heirs,  or  assigns,  the  proportion 
of  the  cost  of  said  wall  as  fixed,  .  .  .  ov  so 
much  of  It  as  he  may  desire  to  use."  1  Pepper  6t 
L.   Digest,  cols.  510,  511,   {§  95,  96, 

I'nder  this  provision,  a  lessee  who  builds 
against  a  party  wall  Is  held  liable,  even  though 
he  Is  not  owner  of  the  fee.  Fidelity  Ins.  Trust, 
&  S.  D.  Co.  V.  Hafner,  6  Pa.  Super.  Ct.  48. 

The  provision  of  the  statutes  of  1721,  1849, 
and  1872  have  been  Incorporated  in  a  general 
statute  regulating  building  in  all  cities  of  the 
second  class  throughout  the  state.  See  3  Pei)- 
per  &  L.  Digest,  col.  66,  S  33,  col.  67,  {  40>  col. 
66,  I  35. 

South  Carolina. 

; 

In  South  Carolina  "every  person  who  shall 
erect  in  a  city  or  town  any  building  with  brick 
shall  have  liberty  to  set  half  his  partition  wall 
in  his  next  neighbor's  gi'ound,  provided  he 
leaves  a  toothing  in  the  corner  of  such  wall 
fbr  his  neighbor  to  adjoin  unto."  (Enacted 
1842.)     Rev.  Stat  1893,  i  106G. 

"When  the  owner  of  such  adjoining  land  shall 
build,  he  shall  pay  for  one  half  of  the  said  par- 
tition wall  so  far  as  he  makes  use  of  the  same.** 
(1843)  Id.  i  1967. 
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Nebraska  Supbeme  Court. 


Jar., 


No  cases  arising  under  this  statute  have  been 
found,  but  the  question  in  regard  to  the  party 
to  whom  payment  should  be  made  la  left  abso- 
lutely in  doubt  here. 

England. 

Under  an  English  statute  (14  Geo.  III.  chap. 
78,  I  41),  requiring  that  "the  person  or  persons 
at  whose  expense  any  party  wall  .  .  .  shall 
be  built,  .  .  .  shall  be  reimbursed  by  the 
owner  or  owners,  who  shall  be  entitled  to  the 
improved  rent  of  the  adjoining  building,  .  .  . 
and  who  shall,  at  any  time,  make  use  of  such 
party  wall,"  title  in  the  meantime  being  rested 
solely  in  the  builder,  it  was  held  that  an  ad- 
ministrator, who,  as  such,  received,  the  improved 
rents  from  the  adjoining  property,  was  bound  to 
pay  the  adjoining  owner  a  moiety  of  the  cost 
of  a  wall  erected  by  him  and  built  against  by 
the  defendant's  intestate.  Thaclcer  v.  Wilson, 
3  Ad.  &  EI.  142. 

Under  the  same  statute,  it  was  held  In  Wil- 
liams V.  Fockllngton,  2  Barn.  &  Ad.  878,  that 
a  tenant  of  adjoining  properties,  one  of  which 
he  has  Improved,  building  a  party  wall,  cannot 
recover  from  his  lessee  of  the  adjoining  prop- 
erty who  has  built  thereon  using  the  wall,  half 
the  cost  thereof,  since  he  is  himself  the  owner  of 
the  improved  rent  within  the  meaning  of  the 
statute. 


f 


c.  OWgation  imposed   by  municipal  ordinance 
or  huilding  regulation. 


District  of  Columbia, 


By  a  building  regulation  in  force  in  the  Dis- 
trict of  Columbia  it  is  provided  that  the  "first 
builder  shall  be  reimbursed  one  moiety  of  the 
charge  of  such  party  wall,  or  so  much  thereof 
as  the  next  builder  shall  have  occasion  to  make 
use  of.  before  such  next  builder  shall  anyways 
use  or  break  into  the  wall." 

The  right  to  receive  payment  under  this  regu- 
lation was  enforced  In  Halpine  v.  Barr,  21 
D.  C.  331,  in  favor  of  the  grantee  bf  the  build- 
er's property,  in  spite  of  the  contention  of  the 
second  builder  that  payment  under  the  terms  of 
the  ordinance  should  properly  be  made  to  the 
"first  builder."  The  court,  however,  construes 
the  regulation  as  creating  "an  easement  belong- 
ing to  the  first  builder,"  appurtenant  to  his 
lot,  and  holds  that  by  the  first  builder  was  sub- 
stantially meant  the  owner  of  the  first  building, 
and  the  principle  was  that,  when  the  adjoining 
owner  should  come  to  avail  himself  of  that  wall, 
he,  of  course,  should  pay  for  it. 

But  after  the  maturity  of  the  obligation  by 
use  of  the  wall  by  the  adjoining  owner,  a  sub- 
sequent conveyance  of  the  builder's  property 
does  not  carry  with  it  a  right  to  enforce  the 
benefit  of  the  ordinance,  unless  expressly  men- 
tioned. Eberly  v.  Behrend,  9  Mackey,  215. 
Upon  use,  the  obligation  acquires  the  nature  of 
a  purely  personal  debt.  It  "could  no  more  be 
regarded  as  an  appurtenance  to  the  property  out 
of  which  it  had  grown  than  could  a  claim  for 
rent  of  that  property,  previously  due." 

The  ordinance  does  not  apply  where  the  wall 
Is  built  by  the  owner  of  both  lots  upon  which 
It  stands.  Priest  v.  Talbott,  16  App.  D.  C.  422. 
And  although,  upon  a  conve^nce  of  the  im- 
proved lot,  the  grantee  acquires  also  an  ease- 
ment of  support  in  so  much  of  the  wall  as 
rests  upon  the  remaining  vacant  lot,  the  owner 
of  the  latter  is  undor  ho  obligation,  upon  the 
6Q  r^.  E.  A. 


erection  of  the  house  on  that  lot  against  the 
wall,  to  pay  a  portion  of  its  cost. 

Camden,  Neto  Jersey, 

The  right  to  compensation  for  one  half  the 
value  of  a  party  wall  given  to  the  owner  of 
the  building  first  erected,  under  an  ordinance 
of  the  city  of  Camden,  New  Jersey,  is  deemed  to 
pass  with  the  land  upon  which  the  house  is  built, 
and  is  not  personal  to  the  builder.  So  the  gran- 
tee of  the  builder  was  held,  in  Hunt  v.  Ambms- 
ter,  17  N.  J.  Bq.  208,  to  be  entitled  to  an  in- 
junction against  his  grantor,  who,  after  such 
conveyance,  acquired  title  to  the  adjoining  lot, 
and  began  the  erection  of  a  building  thereon, 
making  use  of  the  party  wall,  without  prior  pay- 
ment therefor  to  the  complainant.  The  right 
to  compensation  was  held  to  have  passed  as  an 
incident  to  the  ownership  of  the  land  conveyed. 

d.  Conntitutionality  of  party-toaU  statutet. 

The  constitutionality  of  statutes  permitting 
the  erection  of  a  party  wall  upon  an  adjoining 
lot  without  the  consent  of  the  owner,  and  com- 
pering such  owner  to  pay  a  portion  of  its  cost 
upon  use,  has  not  been  frequently  questioned. 
The  expediency  and  convenience  of  such  regula- 
tions is  such  that  they  seem  to  have  been  ac- 
quiesced in  without  opposition.  Where  such 
has  been  the  case  for  a  number  of  years,  the 
courts  arc  reluctant  to  overthrow  established 
practice,  and,  upon  the  common  ground  of  stat- 
utory construction,  resolve  the  doubt  in  favor 
of  the  statute. 

But  it  *s  undoubtedly  true  that  fundamental 
rights  of  property  are  violated  by  a  statute 
which  permits  one  lot  owner  to  place  a  per- 
munent  structure  upon  an  adjoining  lot;  and 
this,  not  only  without  compensation,  but  with 
the  accompanying  right,  usually,  to  collect  its 
value  on  use.  Even  a  provision  for  compensa- 
tion for  the  strip  used  would  not  validate  the 
statute,  since,  manifestly,  the  use  for  which  the 
property  is  taken  is  not  public.  Such  a  stat- 
ute met  strong  condemnation  in  Wilkins  t. 
Jewett,  130  Mass.  29,  29  N.  E.  214. 

"The  provision  in  question  undertakes  to  deal 
with  private  property,  and  to  authorise  one 
man  to  appropriate  and  use  the  property  of  an* 
other  without  his  consent.  It  assumes  to  take 
private  property  without  due  process  of  law, 
and  without  compensation.  It  is  repugnant  to 
the  fundamental  principles  declared  in  the  Dec- 
laration of  Rights,  that  the  property  of  the  sub- 
ject shall  not  be  appropriated,  even  for  public 
use,  without  paying  him  a  reasonable  compen- 
sation therefor,  and  that  he  shall  not  be  de- 
prived of  bis  property  but  by  the  Judgment  of 
his  peers,  or  the  law  of  the  land ;  and  that  in 
all  controversies  concerning  property  he  shall 
have  a  right  to  trial  by  jury.  .  .  .  Undoubt- 
edly the  authority  of  the  legislature,  in  the  ex- 
ercise of  the  police  power,  is  very  broad.  This 
power  Is  founded  upon  the  principle  that  any 
man  may  be  reasonably  restrained  In  the  use  of 
his  property  so  as  not  to  injure  others.  .  .  . 
But  it  docs  not  justify  authorizing  one  man  to 
appropriate  and  use  the  property  of  another 
without  his  consent  and  without  adequate  com- 
pensation.'* 

This  decision  is  strongly  supported  by  the 
dictum  of  Pitney,  V.  C,  in  Traute  v.  White,  46 
N.  J.  Eq.  437,  10  Atl.  196.  "And,"  he  says,  "I 
think  it  proper  to  say  further  that,  but  for  the 
express  dictum  of  Chancellor  Green  in  Hunt  v. 
Ambruster,   17  N.   J.   Eq.   208,  I  should  have 
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bought  an  act  or  ordinance  authorising  a  party 
to  Imild  a  wall  on  his  neighbor's  land  to  be  sim- 
ply not  legislation,  but  usurpation.  I  confess 
it  la  not  forbidden  by  any  clause  in  the  Consti- 
tution, and  I  have  always  supposed  it  was  not 
thought  to  be  necessary  by  -the  framers  of  that 
Instrument  to  hisert  in  it  a  clause  forbidding 
the  taking  of  private  property  for  private  use, 
'either  with  or  without  compensation,  and  that 
legislation  in  that  direction  was,  in  the  absence 
ot^  express  constitutional  authority,  beyond  the 
lawmaking  jtower.  And  it  seems  to  me  that 
where  my  neighbor  takes  exclusive  possession 
and  occupation  of  my  land  by  covering  it  with  a 
aolid  wall  of  masonry,  many  feet  high,  he  'takes' 
it  from  me  in  the  most  thorough  and  effective 
manner,  although  the  legal  title  remains  in  me. 
.  .  .  There  is  a  clear  distinction,  and  no 
necessary  connection,  between  legislative  regula- 
tion of  the  size  and  character  of  the  walls  of 
buildings  in  crowded  cities,  and  legislative  au- 
thority to  one  man  to  build  a  wall  on  his  neigh- 
bor's land  with  the  view  of  conferring  a  bene- 
fit upon  him.  The  former  is  Justifiable  and  prop- 
er as  a  police  regulation,  to  prevent  the  spread 
^f  fire,  and  to  guard  against  the  danger  of  fall- 
log  buildings,  and  that,  I  understand,  the  his- 
tory of  the  legislation  in  regard  to  party  walls 
ahows  to  be  its  origin.  But  the  question  wheth- 
•er  or  not  two  adjoining  owners  shall  erect  and 
own  and  enjoy  a  wall  in  common  between  them, 
or  shall  each  erect  his  own  wall  on  his  own  land 
jind  enjoy  It  as  he  does  his  other  property,  con- 
cerns those  adjoining  owners  only,  and  in  It 
the  public  has  no  Interest  whatever.** 

The  contrary  view  is  taken,  however.  In 
Hunt  V.  Ambruster,  17  N.  J.  Eq.  208,  where  It  is 
held  that  an  ordinance  In  the  city  of  Camden, 
Jiving  any  builder  the  right  to  erect  half  his 
wall  upon  the  adjoining  lot,  and  requiring  the 
adjoining  owner  to  pay  half  th«  value  of  so 
much  as  he  may  use,  "is  not  repugnant  to  the 
Constitution  of  the  United  States  or  of  this  state, 
lMH.*au»e  compensation  is  not  provided  for  the 
land  occupied  by  the  wall.  The  land  is  not 
taken  for  public  use,  and,  therefore,  not  within 
the  terms  or  meaning  of  the  Constitution.  The 
laud  is  not  taken  from  the  owner  in  any  sense. 
It  remains  his,  together  with  the  wall  construct- 
ed upon  it.  If  he  use  it,  or  any  part  of  It,  for 
building  purposes,  he  is  required  to  pay  the  ad- 
joining owner  a  moiety  of  the  cost  of  the  portion 
so  used.  The  ordinance,  for  purposes  deemed 
•equally  advantageous  to  both  the  adjoining  pro- 
prietors, and  beneficial  to  the  corporation  at 
large.  Imposes  a  burden  upon  the  land.  The 
proprietor  of  the  land  thus  burdened,  in  contem- 
plation of  law,  receives  an  equivalent  in  the  cor- 
renpoiidlng  easement  which  he  enjoys  in  the 
land  of  the  adjoining  proprietor.  Similar  laws 
have  existed  from  a  very  early  period  in  Eng- 
land and  in  this  country,  and  they  have  been  re- 
garded, not  as  unauthorized  violations  of  the 
property  or  rights  of  the  citizen,  but  -rather 
.  .  .  as  evidences  of  a  vigilant  and  civilized 
police." 

For  the  reason  that  the  statute  had  been  long 
<6  L.  B.  A. 


in  effect,  unquestioned,  the  Iowa  court,  in  Swift 
V.  Calnan,  102  Iowa,  206,  87  L.  R.  A.  462,  63 
Am.  St  Rep.  448,  71  N.  W.  288,  upheld  the 
statute  of  that  state,— McClain's  Code  1888,  || 
2019  ft  «««.  '*That  It  comes  very  close  to  the 
line  must  be  conceded.  But  the  fact  that  It  has 
existed  for  more  than  forty  years,  and  has  been 
generally  accepted  and  recognized  as  valid  and 
enforceable.  Is  strong  reason  for  sustaining  the 
act,  even  If  we  were  disposed  to  doubt,  as  a  new 
question,  its  constitutionality.  ...  We 
think  that  the  act  in  question  Is  not  so  plainly 
in  derogation  of  the  Constitution  ...  as 
that  we  ought  to  hold  it  Invalid.  .  .  .  Such 
law  prevents  disputes  and  unseemly  contentions 
between  'neighbors,*  and,  as  an  exercise  of  the 
police  power.  Is  valid.  .  .  .  Nor  can  they 
[such  statutes]  be  said  to  be  violative  of  the 
coustitutlonal  provisions  with  reference  to  pri> 
vate  property,  for  the  reason  that  they  adjust 
the  equities  of  the  parties  as  nearly  as  possible 
according  to  natural  justice.  .  .  .  Compul- 
sory easements  for  the  public  good  are  quite 
common  to  our  law.  See  the  law  with  reference 
to  drains,  dams,  and  division  fences.  .  .  . 
Although,  as  we  have  said,  there  Is  considerable 
doubt  as  to  the  validity  of  the  statute,  yet  It  is 
not  BO  plainly  In  violation  of  the  Constitution 
as  to  require  an  adverse  decision.*' 

See  also  Evans  v.  Jayne,  23  Pa.  84,  where  the 
constitutionality  of  the  act  of  1849,  giving  the 
city  surveyor  the  right  to  condemn  an  existing 
party  wall  and  permit  its  removal  because  in- 
sufficient to  support  a  large,  new  building  about 
to  be  erected  on  the  adjacent  lot,  was  called  into 
question.  But  the  court  deemed  the  act  "no  In- 
vasion of  the  absolute  right  of  property,  for  that 
absolute  Involves  a  relative.  In  that  it  implies 
the  right  of  each  adjolner,  as  against  the  other, 
to  fnslst  on  a  separation  by  a  boundary  more 
substantial  than  a  mathematical  line." 

If,  however,  the  police  power  does  "not  go  be- 
yond preventing  an  improper  use  of  the  land 
with  reference  to  the  due  exercise  of  rights  and 
enjoyments  of  legal  privileges  by  others'*  (Cool- 
ey.  Const.  Llm.  6th  ed.  p.  475)  ;  or  extend  be- 
yond the  establishment  of  regulations  "with  a 
view  to  protect  the  community  and  its  several 
members  against  such  use  or  employment  [of 
property]  ...  as  would  be  Injurious  to 
society  or  unjust  toward  other  individuals'*  (2 
Story,  Const.  S  1954), — it  would  certainly  seem 
doubtful  whether,  under  its  cover,  the  legisla- 
ture may  authorize  one  owner  to  burden  the  land 
of  another  by  a  wall,  either  with  or  without 
compensation  for  the  use.  And,  even  if  com- 
pensation were  required  of  the  builder  by  stat- 
ute, and  this  were  sufficient  to  const! tutlonallze 
It,  gu€gre,  whether  the  mere  possibility  of  value 
which  a  party  wall  imposed  upon  a  vacant  lot 
has,  is  a  compensation,  as  suggested  in  Hunt 
V.  Ambruster,  17  N.  J.  Eq.  208. 

Compare  statutes  or  ordinances  attempting 
to  give  individuals  the  right  to  drain  over  land 
of  another;  decisions  thereon  collected  In  note 
to  Re  TuthlU,  49  L.  B.  A.  781. 

W.  A. 
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PENNSYLVANIA  SUPREME  COURT. 


E.  R.  SULLIVAN  and  Wife,  Appta., 

V. 

JONES  &  LAUGHLIN  STEEL  COMPANY. 

(208  Pa.  540.) 

• 

1.  An  injury  frblcli  la  contlnaona  nnd 
remediable  nt  laipr  only  by  m,  uinltl- 
plicity  of  anita  may  be  regarded  as  irrep- 
arable, BO  as  to  Justify  the  exercise  of  the 
restraining  powers  of  a  court  of  equity. 

SB.  A  mnnufacturer  of  pig:  Iron  frill  be 
enjoined  from  changing  the  manner  of 
operating  his  furnaces  if  the  result  of  the 
change  Is  to  cast  ore  dust  upon  neighboring 
residential  property  in  such  quantities  as  to 
destroy  hcunes  and  other  property  there  sit- 
uated. 

3.  "When  tbe  Infr  cnnnot  grive  protec- 
tion and  relief  to  which  a  complainant  in 
equity  is  admittedly  entitled,  the  chancellor 
can  no  moi*e  withhold  relief  than  the  law 
can  deny  protection  and  relief  If  it  is  able  to 
give  them. 

4.  An  injnnetiou  cnnnot  be  refnaed  be- 
cause more  injury  will  result  from  awarding 
than  from  refusing  it.  if  the  one  asking  for 
it  is  entitled  to  it  as  a  matter  of  right. 

(Mitchell,  Ch.  J.,  and  Fell  and  Thompson,  J  J., 

dissent.) 

(March   28.   1904.) 

APPEAL  by  complainants  from  a  decree 
of  the  Court  of  Common  Pleas,  No.  2, 
for  Allegheny  County  dismissing  their  bill 
filed  to  enjoin  the  operation  of  defendant's 
plant  in  such  a  manner  as  to  destroy  the 
value  of  neighboring  property.     Reversed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  Thomas  Patterson,  James  R. 
Sterrett,  and  M.  W.  Aohesoii,  Jr.,  for 
appellants. 

Messrs,  George  C.  Wilson,  'William 
D.  Evans,  and  Clarence  Burleigli,  for 
appellee : 

Persons  living  in  a  town  or  city  must 
make  some  sacrifices. 

Tipping  v.  8t.  Helen's  Smelting  Co.  4  Best 
&  S.  608 ;  McDevitt  v.  People's  Natural  Gas 
Co.  160  Pa.  367,  28  Atl.  948;  Rhodes  v.  Dun- 
bar, 57  Pa.  274,  98  Am.  Dec.  221 ;  Hucken- 
stints  Appeal,  70  Pa.  106,  10  Am.  Rep.  669. 


Appellants  cannot  change  the  character  of 
this  manufacturing  district  by  building 
their  houses  so  near  to  it,  and  in  such  dis- 
advantageous locations,  as  to  be  practically 
in  it,  and  then  be  heard  to  say^  "You  are 
operating  your  furnaces  adjacent  to  a  resi- 
dence portion  of  the  city,"  or,  "We  are  ex- 
periencing greater  discomforts  than  belong- 
to  life  in  a  manufacturing  community." 

Riehards's  Appeal,  57  Pa.  105,  98  Am^ 
Dec.  202. 

If  a  person  locates  his  house  in  Pitts- 
burgh, almost  on  the  line  of  its  chief  manu- 
facturing district,  he  cannot  enjoin  the  oper- 
ation of  the  industries  there  carried  on  be- 
cause they  "produce  some  discomforts,  and 
even  some  injury  to  him." 

Wier's  Apj}ealf  74  Pa.  230;  Czarnieoki  v. 
Bollman  (Pa.)  10  Cent.  Rep.  96,  11  Atl. 
660 ;  Kixj.ns  v.  Reading  Chemical  Fertilizing 
Co,  160  Pa.  209,  28  Atl.  702;  Com,  v.  Mil- 
ler, 139  Pa.  93,  23  Am.  St.  Rep.  170,  21  AtL 
138;  Diltoorth's  Appeal,  91  Pa.  247;  Penn- 
sylvania Lead  Co.'s  Appeal,  96  Pa.  116,  42 
Am.  Rep.  534;  Daugherty  Typewriter  Co.  v. 
Kittanning  Iron  &  Steel  Mfg.  Co.  178  Pa. 
215,  35  Atl.  1111;  Bigler  v.  Pennsylvania 
Canal  Co.  177  Pa.  28,  35  Atl.  112;  Rohb  v. 
Carnegie  Bros.  145  Pa.  324,  14  L.  R.  A.  329, 
27  Am.  St.  Rep.  694,  22  Atl.  649;  Harvey 
v.  Susquehanna  Coal  Co.  201  Pa.  63,  88  Am. 
St.  Rep.  850,  50  Atl.  770. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  material  facts  in  this  case,  of  more 
than  ordinary  interest  and  importance,  are 
not  in  dispute.  They  are  readily  gathered 
from  the  court's  findings,  and  from  testi- 
mony which  is  uncontradicted.  In  1859  the 
appellee's  predecessors  in  title  purchased 
land  from  Jennie  P.  A.  Sullivan,  one  of  the 
appellants,  and  erected  furnaces  on  it.  Tim 
location  of  the  land  at  that  time  was  in 
Pitt  township,  which  has  since  been  annexed 
to  the  city  of  Pittsburgh.  It  lies  between 
the  Monongahela  river  and  Second  avenue. 
This  avenue  runs  along  the  foot  of  a  bluff, 
on  the  top  of  which  the  properties  of  appel- 
lants are  situated,  at  an  average  distance  of 


Note. — As  to  injunction  or  damages  because 
of  injury  or  discomfort  by  noise,  smells,  gas, 
smoke,  etc.,  see,  in  this  series,  Oainesyille,  H. 
&  W.  R.  Co.  V.  Hall,  9  L.  R.  A.  298;  Bohan  v. 
Port  Jervis  Gaslight  Co.  9  L.  R.  A.  711,  and 
cases  in  note  thereto;  People  v.  Detroit  White 
Lead  Works,  9  L.  R.  A.  722 ;  Wylie  v.  Elwood. 
9  L.  R.  A.  726 ;  Susquehanna  Fertilizer  Co.  v. 
Malooe,  9  L.  R.  A.  737;  Powell  v.  Bentley  & 
G.  Furniture  Co.  12  L.  R.  A.  53,  end  note; 
Jones  v.  Erie  &  W.  Valley  R.  Co.  17  L.  R.  A. 
758:  Fogarty  ▼.  Junction  City  Pressed  Brick 
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Co.  IS  L.  R.  A.  756;  Sperb  v.  Metropolitan 
Eiev.  R.  Co.  20  L.  R.  A.  752;  Boston  Ferrule 
Co.  v.  Hills,  20  L.  R.  A.  844 ;  Frost  v.  Berkeley 
Phosphate  Co.  26  L.  R.  A.  G93 ;  Austin  v.  Au- 
gusta Terminal  R.  Co.  47  L.  R.  A.  755;  Clil- 
oago  G.  W.  R.  Co.  v.  First  M.  B.  Church,  50  U 
R.  A.  488;  Louisville  R.  Co.  v.  Foster,  50  L, 
R.  A.  813;  Hill  v.  McBurney  Oil  &  Fertlliz»»r 
Co.  52  L.  R.  A.  398 :  Swift  v.  Broyles,  58  L.  R. 
A.  390 ;  Ixiuisville  &  N.  Terminal  Co.  v.  Jacobs. 
61  L.  R.  A.  188;  Froelicher  ▼.  Oswald  Iron 
Works,  64  L.  R.  A.  22&. 
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about  1,000  feet  in  a  northerly  direction 
from  the  furnaces  of  the  appellee.  The  tops 
of  these  furnaces  are  a  little  lower,  and  the 
stacks  a  little  higher,  than  the  bluflf.  The 
district  in  which  the  furnaces  are  located  is.. 
and  for  many  yearn  has  been,  distinctively 
and  exclusively  a  manufacturing  one,  and 
the  district  on  top  of  the  bluff,  where  appel- 
lants' properties  are  situated,  is,  and  has 
been  for  some  time,  a  residence  locality, 
which  has  been  subject  to  the  smoke  and 
dust  from  the  furnaces  and  mills  along  the 
Monongahela  river  at  the  foot  of  the  blulT, 
but  was  never  subject  to  ore  dust  in  annoy- 
ing and  injurious  quantities  until  about 
July  1,  1001.  Prior  to  1898  the  appellee 
had  three  furnaces  in  blast  on  the  sites  of 
the  present  ones,  and,  about  seven  or  eight 
years  before  this  bill  was  filed,  began  to  use 
"Mesaba"  ore.  It  had  been  using  "Old 
Range"  ore,  the  supply  of  which  is  being 
exhausted.  The  amount  of  Mesaba  ore  used 
during  the  time  stated  averaged  about  30 
per  cent  of  the  total  quantity  used.  This 
Mesaba  ore,  brought  from  Minnesota,  is  of 
a  fine  and  dustlike  quality.  Old  Range  is 
coarse  and  lumpy.  No  complaint  is  made 
of  the  emission  and  settling  of  dust  upon 
the  properties  of  appellants  when  either  or 
both  these  ores  were  used  prior  to  1901.  Be- 
tween March,  1898,  and  May,  1901,  accord- 
ing to  the  court's  ninth  finding:  "The 
three  furnaces  at  that  time  constituting  the 
Eliza  furnaces  were  rebuilt,  improved,  and 
enlarged  upon  the  site  then  and  now  occu- 
pied by  them,  and  a  fourth  furnace  added 
upon  that  site.  The  first  of  thft  rebuilt  fur- 
naces was  *blown  in*  September  1,  1899,  the 
second  May  13,  1900,  the  third,  January  21, 
1901,  and  the  fourth  on  May. 8,  1901.  These 
furnaces  as  rebuilt,  improved,  and  enlarged, 
are  constructed  in  accordance  with  modern 
and  approved  plans,  and  in  their  construc- 
tion are  in  every  respect  equipped  with  mod- 
em appliances  and  improvements,  and  are 
equal,  in  many  respects  superior,  to  other 
furnaces  in  this  locality  in  which  pig  iron 
is  manufactured,  and  are  among  the  largest 
known  in  the  iron  business,  having  a  capac- 
ity each  of  about  500  tons  daily  production, 
and  consuming  together  about  4,000  tons  of 
ore  daily."  The  capacity  of  these  new  fur- 
naces is  twice  or  three  times  that  of  the  old 
ones  replaced  by  them.  After  the  fourth 
and  last  furnace  was  blown  in,  the  annov- 
ance  and  injury  began,  against  the  continu- 
ance of  which  relief  is  sought  by  this  bill. 

The  escape  of  dust  from  blast  furnaces  in 
large  quantities  is  due  to  what  is  known  as 
a  "slip,"  a  definition  of  which  is  found  in 
the  court's  eleventh  finding:  "The  escape 
of  dust  from  blast  furnaces  into  the  atmos- 
phere is,  and  always  has  been,  incident  to 
their  operation.  It  escapes  at  all  times,  but 
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in  larger  quantities  when  what  is  known  as- 
a  'slip'  occurs  in  the  furnace.  In  the  opera- 
tion of  all  blast  furnaces  'slips'  occur  from 
time  to  time.  These  are  occasioned  by  the 
caking  or  incrusting  of  the  ore  in  the  stack 
of  the  furnace,  and  the  falling  away  of  the 
ore,  fur-I,  and  limestone  beneath  the  crust 
by  reaiion  of  the  continued  combustion  and 
the  liquefaction  of  the  iron,  thus*  forming  a 
chamber  or  vacant  space  into  which  the  in- 
crusted  ore  at  the  top  drops,  occasioning  an 
explosion,  the  violence  of  which  depends  up- 
on the  extent  of  the  cavity  produced  and 
the  amount  of  gas  accumulated  therein. 
Slips  occur  at  irregular  intervals,  and,  per- 
haps, more  frequently  since  the  use  of  Me- 
sal)a  ores,  their  frequency  depending  upon- 
the  manner  in  which  the  furnaee  is  working. 
Sometimes  there  may  be  but  4  slips  in  twcn- 
tyfour  hours,  while  at  other  times  during  the- 
same  period  the  number  may  be  as  high  as- 
18."  The  seventeenth  finding  is:  "Ore 
dust  was  first  noticed  settling  upon  proper- 
ties in  the  neighborhood  of  defendant's  fur- 
naces as  early  as  1809,  but  the  deposit  did 
not  become  serious  until  about  Julv,  1901.. 
Since  that  time,  dust,  in  greater  or  less 
quantities,  has  been  carried  from  the  de- 
fendant's furnaces  and  deposited  upon  and' 
about  plaintiffs'  premises.  The  effect  of  the 
dust  is  not  only  annoying,  but  injurious  to 
property ;  it  chokes  rain  conductors  upon  the 
houses,  discolors  fabrics  and  paints,  and  in- 
jures carpets  and  curtains ;  it  is  of  a  greasy 
nature,  and  difficult  to  remove  from  both 
garment-^  and  paints;  it  has  also  been  de- 
structive to  fruit  and  shade  trees  and  vege- 
tation generally,  and  has  depreciated  the 
value  of  plaintiffs'  properties  from  25  per 
cent  to  50  per  cent."  The  furnaces  were- 
operated  in  a  careful  and  skilful  manner,, 
and  no  eflfort  or  money  was  spared  to  keep 
thom  in  constant  good  order  and  repair.  As 
to  the  escape  of  this  ore  dust,  a  further  find- 
ing is  the  sixteenth:  "The  escape  of  ore- 
dust  due  to  'slips'  in  the  furnace  is  a  finan-. 
cial  loss  to  the  operator,  both  in  the  matter 
of  production  and  in  the  loss  of  ore.  The 
defendant  has  been  diligent  in  its  efforts  to 
find  means,  or  to  adopt  appliances  or  inven- 
tions, which  will  prevent  the  escape  of  dust 
from  its  furnaces.  Up  to  the  present  time 
no  appliance  has  been  found  which  will  ef- 
fectually prevent  or  reasonably  diminish  the- 
escape  of  the  ore  dust  from  blast  furnaces 
when  'slips'  occur.  Tlie  use  of  Old  Range 
ores  exclusively  would  not  materially  lessen 
the  number  of  'slips'  occurring  in  furnaces, 
but  would  to  a  considerable  extent  decrease 
the  amount  of  ore  dust  discharged  into  the 
air  at  each  explosion." 

Answering  requests  for  findings  of  fact  by 
the  appellants,  the  court  said  that  in  its  own 
findings  it  had  substantially  found  the  fol- 
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lowing:  "The  residence  district  in  which 
plaintiffs'  property  is  situated,  and  which  is 
a  part  of  the  fourteenth  ward  of  the  city 
of  Pittsburgh,  was,  prior  to  the  year  1899,  a 
pleasant  and  habitable  part  of  the  city. 
While  subject,  as  most  parts  of  the  city  are, 
to  smoke,  it  occasioned  no  special  inconven- 
ience to  the  inhabitants,  and  the  testimony 
shows  that  flowers,  trees,  and  shrubs  were 
kept  and  cared  for,  and  were  not  injured  by 
any  smoke  or  dust  which  might  prevail 
throughout  the  district.  Some  of  the  wit- 
nesses for  the  plaintiffs  testify  that  they  first 
noticed  the  ore  dust  as  early  as  1899,  but  it 
did  not  become  serious  until  the  year  1901. 
In  the  latter  year,  when  all  four  furnaces 
were  completed  and  in  operation,  the  ore 
dust  was  thrown  out  in  large  quantities  and 
at  more  frequent  intervals,  and  has  in- 
creased from  that  time  down  tintil  the  filing 
of  the  bill.  The  plaintiffs'  property,  by  rea- 
son of  its  location  near  the  defendant's  fur- 
naces, receives  the  full  effect  of  the  dis- 
cliarge  of  ore  dnst  therefrom.  Almost  all 
tlie  trees  in  the  orchard,  which  formerly  pro- 
duced some  80  bushels  of  pears  in  a  season, 
the  shade  trees,  of  which  there  were  some- 
thing over  20  in  number,  and  the  shrubbery 
about  the  house,  have  been  for  the  most  part 
destroyed.  The  whole  property  has  been 
blackened  and  disfigured.  A  number  of  ten- 
ants have  been  forced  to  leave  the  dwelling 
houses  by  reason  of  the  penetrating  and 
damaging  deposits  of  ore  dust.  From  the 
•conductors  leading  from  the  porch  roofs  in 
front  of  these  houses  the  plaintiffs  had  re- 
moved on  one  occasion  3  barrels  full  of  ore 
dust,  the  weight  of  the  amount  thus  removed 
being  some  1,200  pounds."  The  facts  set 
forth  in  appellants'  fifteenth  request,  which 
was  not  refused,  but  affirmed  to  the  extent 
that  the  facts  had  been  found  in  the  court's 
own  seventeenth  finding,  were  supported  by 
testimony  that  was  not  contradicted.  These 
iacts,  as  set  forth  in  that  request,  were: 
"The  eftect  of  the  ore  dust  upon  properties 
upon  which  it  is  deposited  is  very  damag- 
ing. It  corrodes  tin  and  metal  work  which 
are  exposed  to  it,  it  chokes  and  fills  conduct- 
ors, it  discolors  and  removes  paint,  it  af- 
fects injuriously  fabrics  in  the  interiors  of 
houses,  both  by  impregnating  them  with 
dust  and  by  attacking  and  injuriously  affect- 
ing the  fiber.  People  are  compelled  to  keep 
their  doors  and  windows  closed  during  the 
passing  of  a  dust  shower,  and,  even  with 
these  precautions,  the  ore  dust  sifts  in 
through  the  crevices  to  such  an  extent  that 
it  is  easily  traceable  upon  window  sills, 
floors,  books,  furniture,  and  carpets.  The 
ore  dust  frequently  descends  in  such  large 
quantities  that  persons  caught  in  it  are 
compelled  in  some  instances  to  hoist  umbrel- 
las and  seek  refuge  on  porches  and  in 
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houses.  Their  clothing  is  sometimes  stained 
and  otherwise  injured.  It  is  of  a  greasy  na- 
ture, and  any  garment  or  surface  affected 
by  it  is  difficult  to  cleanse."  We  have,  on 
this  appeal,  on  the  foregoing  facts,  the  sin- 
gle question  of  the  appellants'  right  to  some 
equitable  relief. 

Tlie  appellants  are  not  complaining  be- 
cause appell6e  is  operating  its  furnaces. 
Thev  would  not  be  heard  if  that  were  their 
only  complaint.  The  city  of  Pittsburgh  is  a 
busy  manufacturing  center,  and  by  day  and 
by  night  clouds  of  smoke  ascend  from  the 
stacks  of  its  numberless  mills,  factories,  and 
furnaces,  ofttimes  hanging  over  it  like  a 
pall.  In  a  manufacturing  district  of  this 
city  the  appellee  has  established  its  fur- 
naces, and  is  engaged  in  an  important  and 
lawful  business.  The  appellants,  in  a  resi- 
dential portion  of  the  same  city,  close  by 
this  manufacturing  district,  own  houses  in 
which  their  tenants  live.  So  situated,  they 
must  expect  a  measure  of  annoyance  and 
discomfort,  arising  from  the  dust  and 
smoke,  which  cannot  be  avoided  in  their 
inamifacturing  metropolis,  and  are  borne  to 
the  homes  of  the  city,  and  fill  the  air  that  is 
breatlied.  To  this  general  annoyance  and 
discomforts  appellants  submitted  for  years 
without  complaint,  and  they  were  bound  to 
do  so,  for  they  chose  to  erect  their  houses,  not 
only  in  sight  of  great  manufacturing  plants, 
but  within  certain  reach  of  the  smoke  and 
dust  without  which  the  fires  of  the  furnaces 
and  factories  could  not  burn.  Of  all  this 
there  is  now  no  complaint  by  them.  What, 
in  common  with  all  other  citizens,  they  had 
endured  for  years,  up  to  the  summer  of  1901, 
they  were  willing  to  continue  to  endure; 
and  they  are  not  now  complaining  of  appel- 
lee's manufacture  of  iron,  even  with  Mesaba 
ore.  Their  complaint  is  that  the  appellee, 
in  tearing  down  the  three  furnaces  and  re- 
placing them  with  the  four  new  ones,  of  im- 
mense £:ize  and  several  times  the  capacity 
of  the  old,  and  in  using  in  them  the  fine  Me- 
saba ore  dust,  without  so  operating  them  as 
to  prevent  the  escape  of  the  dust  from  slips, 
causing  admitted  devastation,  is  practically 
confiscating  their  properties.  To  preserve 
these  to  them,  and  to  protect  them  in  their 
absolute  right  to  the  enjoyment  of  their  pri- 
vate property,  subject  to  the  general  condi- 
tions of  the  city  in  which  they  live,  this  bill 
\vas  filed;  and  its  prayer  is  not  to  restrain 
the  appellee  from  operating  its  furnaces  and 
manufacturing  iron,  but  is  to  enjoin  it  from 
such  operation  of  them  as  causes  the  serious 
and  exceptional  injuries  alleged  in  the  bill 
and  proved  by  the  testimony. 

As  already  stated,  the  facts  here  are  not 
in  dispute.  Not  a  single  finding  of  fact  by 
the  learned  judge  below  is  assigned  as  error 
by  the  appellants,  whose  bill  he  dismissed. 
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Equitable  relief  cannot,  therefore,  be  with- 
lield  because  more  light  as  to  any  alleged 
Jact  could  be  obtained  from  a  jury  on  the 
•common-law  side  of  the  court.  It  must  be 
panted  or  refused  under  practically  admit- 
•ted  conditions.  If,  imder  these  conditions, 
^e  appellants  are  unlawfully  injured  by  ap- 
pellee, as  the  damage  done  is  of  a  serious 
<;haracter,  not  to  be  measured  by  ordinary 
ctandards,  and  is  immediate  and  continuing, 
«n  attempt  to  remedy  the  wrong  by  a  mul- 
<tiplicity  of  suits  would  soon  make  the  rem- 
<edy  worse  than  the  wrong  itself.  If  an  in- 
jury be  continuous  and  remediable  at  law 
-only  by  a  multiplicity  of  suits,  it  can  well 
be  regarded  as  an  irreparable  one,  calling 
:for  the  interference  of  equity  by  the  exercise 
•of  its  restraining  powers.  Soheetsfs  Appeal, 
-35  Pa.  88;  Pennsylvania  Lead  Co.'s  Appeal, 
«6  Pa.  116,  42  Am.  Rep.  534;  Bitting*8  Ap- 
peal, 106  Pa.  517;  Evans  v.  Reading  Chemi- 
-^ral  Fertilizing  Co,  160  Pa.  209,  28  Atl.  702. 
^•By  the  13th  section  of  the  act  of  16th  of 
-Tune,  1836  [P.  L.  789],  made  general  as  to 
-the  courts  of  common  pleas  throughout  the 
•commonwealth  by  the  act  of  14th  of  Febru- 
jary,  1857  ( P.  L.  39 ) ,  it  was  enacted  that  'the 
supreme  court  when  sitting  in  banc  in  the 
'city  of  Philadelphia,  and  the  court  of  com- 
rmon  pleas  of  the  said  city  and  county  shall 
"have  the  power  and  jurisdiction  of  courts  of 
■chancery  so  far  as  relates,  ...  to  the 
prevention  or  restraint  of  the  commission  or 
continuance  of  acts  contrary  to  law  and  prej- 
udicial to  the  interests  of  the  community  or 
the  rights  of  individuals.*  Under  this  sec- 
ition  it  has  been  repeatedly  and  uniformly 
held  that  injunction  is  the  appropriate  rem- 
"^^cly  for  the  prevention  of  trespasses  and  nui- 
-sances  which,  by  reason  of  the  persistency 
with  which  they  are  repeated,  threaten  to 
become  of  a  permanent  nature.  ...  It 
is  the  appropriate  remedy  for  such  torts,  be- 
•<*ause  they  are  within  the  letter  and  the 
-spirit  of  the  statute,  and  it  is  no  objection 
"that  the  injured  party  may  have  a  remedy 
at  law.  In  such  cases  the  legal  remedy  may 
^be,  and  usually  is,  wholly  inadequate.  The 
<lamages  arc  frequently  difficult  of  computa- 
-tion,  and,  where  they  may  be  readily  as- 
■sessed,  it  will  often  happen  that  the  expense 
of  a  recovery  will  exceed  the  amount  recov- 
•erable  for  any  one  of  the  successive  trespass- 
•es.  It  was  therefore  a  wise  provision  of  the 
'legislature  that  enabled  the  courts  to  put 
tin  end  by  a  single  decree  to  such  controver- 
sies as  are  presented  in  this  record,  and  the 
jurisdiction  ought  not  to  be  abdicated. 
From  this  it  is  not  to  be  inferred,  however, 
that  injunction  is  the  appropriate  remedy 
for  a  single  trespass,  or  for  any  number  of 
trespasses,  in  the  absence  of  a  threat,  either 
express  or  inferable  from  the  manner  of  their 
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commission,  that  they  will  be  repeated." 
Walters  v.  McElroy,  151  Pa.  549,  25  Atl  125. 

While  the  right  of  the  appellee  to  locate 
and  operate  its  furnaces  in  a  manufacturing 
district  of  the  city  of  Pittsburgh  must  be 
conceded,  there  is  a  right  in  the  appellants 
entitled  to  no  less  recognition  and  protec- 
tion by  the  law,  and  that  is  the  one  they 
have  exercised,  of  erecting  houses  on  their 
lands  in  a  residential  portion  of  the  same 
city.  Their  right  is  not  only  to  erect  these 
houses,  but  to  enjoy  the  use  of  them  and  the 
land  surrounding  them,  subject,  of  course, 
to  the  smoky  and  dusty  conditions  that  ordi- 
narily and  constantly  come  from  the  mills 
and  furnaces  skirting  both  sides  of  the  Mo* 
nongahela  river.  Of  this  they  neither  do, 
nor  can,  complain  to  a  chancellor.  "The 
people  who  live  in  such  a  city  or  within  its 
sphere  of  influence  do  so  of  choice,  and  they 
voluntarily  subject  themselves  to  its  pecul- 
iarities and  its  discomforts  for  the  greater 
benefit  they  think  they  derive  from  their 
residence  or  their  business  there."  Hucken- 
stine*8  Appeal,  70  Pa,  102,  10  Am.  Rep.  669. 

If  this  bill  were  for  relief  from-  personal 
inconvenience  and  interference  with  the  ap- 
pellants' full  and  free  enjoyment  of  their 
property,  due  merely  to  the  conditions  of 
smoke  and  dust  that  have  existed  for  years, 
and  will  exist  as  long  as  the  city  itself  con- 
tinues to  be  the  great  steel  and  iron  manu- 
facturing center,  it  would  be  promptly  dis- 
missed. Of  the  smoke  and  dust  now  coming 
from  ail  the  other  surrounding  mills  and 
furnaces  no  complaint  is  made,  and  of  what 
used  to  come  from  the  old  furnaces  of  the 
appellee  the  appellants  made  no  complaint, 
and  would  not  be  complaining  now  but  for 
the  changed  conditions  brought  about  by  the 
appellee.  The  court  below,  though  request- 
ed bv  it,  refused  to  find  that  **the  matters 
complained  of  by  plaintiffs  are  only  such 
discomforts  and  inconveniences  as  are  and 
always  have  been  incident  to  and  consequent 
upon  close  proximity  to  an  exclusively  man- 
ufacturing section  of  a  manufacturing  city." 
The  changed  conditions  brought  about  by 
the  appellee  have  not  resulted  from  the  de- 
velopment and  natural  use  and  enjoyment 
of  its  own  property,  as  was  the  situation  in 
Pennsylvania  Coal  Co,  v.  Sanderson,  113  Pa. 
126,  57  Am.  Rep.  445,  6  Atl.  453,  the  doc- 
trine of  which  case  has  never  been,  and 
never  ought  to  be,  extended  beyond  the  lim- 
itations put  upon  it  by  its  own  facts.  There 
it  was  said  of  the  coal  company:  "They 
have  brought  nothing  on  to  the  land  artifi- 
cially. The  water  as  it  is  poured  into 
Meadow  brook  is  the  water  which  the  mine 
naturally  discharges;  its  impurity  arises 
from  natural,  not  artificial,  causes.  The 
mine  cannot,  of  course,  be  operated  else- 
where   than    where    the  coal    is  naturally 
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found,  and  the  discbarge  is  a  necessary  inci- 
dent to  the  mining  of  it."  Here  the  fur- 
naces were  artificially  brought  by  appellee 
onto  its  lands  by  being  built  there  by  it,  and 
the  Mesaba  ore  converted  by  the  furnaces 
into  iron  is  also  artificially  brought  there  by 
it.  It  knew,  when  about  to  erect  these  new 
furnaces  of  immense  size  and  great  capacity, 
that  in  their  operation  the  rights  of  others, 
among  them  those  of  the  appellants,  to  the 
use  and  enjoyment  of  their  property,  situ- 
ated in  what,  for  years,  had  been  a  portion 
of  the  city  given  up  to  residences,  were  not 
to  be  utterly  disregarded;  and,  when  it  be- 
gan t4>  use  the  fine  ore  dust,  which  has  mani- 
festly caused  the  serious  injury  to  the  prop- 
erty of  the  appellants,  it  was  again  bound 
to  consider  the  effect  of  the  use  of  this  ore 
upon  the  nearby  residences.  By  this  we  are 
not  to  be  imderstood  as  saying,  or  even  inti- 
mating, that  the  large  furnaces  could  not  be 
erected  and  operated,  that  Mesaba  ore  can- 
not be  used,  or  that  if,  in  the  operation  of 
the  furnaces  and  the  use  of  this  fine  ore,  the 
discomfort  and  annoyance  of  the  appellants 
had  simply  been  increased  in  degree,  they 
would  be  entitled  to  equitable  relief.  When, 
however,  as  the  result  of  the  improvements 
voluntarily  made  by  the  appellee,  and  its 
use  of  a  new  ore,  the  annoyance,  inconven- 
ience, and  injury  to  which  the  appellants 
are  now  subjected  do  not  differ  merely  in  de- 
gree from  those,  to  which  they  formerly  sub- 
mitted as  part  of  their  lot  as  citizens  of  the 
"Iron  City,"  but  in  kind,  and  practical  de- 
struction and  confiscation  of  their  properties 
confront  them,  a  very  different  situation  is 
presented  to  a  chancellor  from  those  cases 
in  which  the  rule  is  laid  down  that  people 
who  live  in  such  a  city  or  within  its  sphere 
of  usefulness  do  so  of  choice,  and  therefore 
voluntarily  submit  themselves  to  its  pecul- 
iarities and  its  diHcomforts.  That  very  rule, 
as  announced  in  Huckenstine^ft  Appeal,  su- 
pra, recognizes  their  right  to  live  and  have 
their  homes  there;  and  a  case  cannot  be 
found  as  authority  for  the  right  of  any  man- 
ufacturing company,  located  in  a  manufac- 
turing district  of  a  city,  to  so  rebuild  and 
operate  its  furnaces  as  to  actually  destroy 
homes  and  other  property  in  a  residential 
portion  of  the  same  city.  That  this  is  what 
the  appellee  is  doing  with  the  properties  of 
the  appellants  is  an  irresistible  conclusion, 
and  the  only  relief  is  by  injunction.  If  it 
is  to  be  permitted  to  so  operate  its  furnaces 
that  the  burning  and  corroding  ore  dust 
emitted  from  their  stacks  is  borne  by  the 
winds  and  scattered  over  the  properties  of 
the  appellants  with  destroying  effect,  simply 
because  of  the  plea  that  it  cannot  be  helped, 
for  the  same  reason  it  might  ask  a  chancel- 
lor to  stav  his  arm  from  arresting  the  de- 
scent  of  showers  of  fire  from  the  same  stacks 
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down  on  the  same  nearby  homes..  If  the  ap- 
pellee possessed  the  right  of  eminent  do- 
main, it  might  take  the  properties  of  the 
appellanfjs  and  do  with  them  what  it  pleases, 
but,  not  having  such  high  right,  it  cannot 
do  so.  even'  indirectly.  It  has  a  right  to  the 
use  and  enjoyment  of  its  own  property,  but 
so  have  the  appellants  to  theirs,  for  whom 
the  law  says  to  the  former,  Sic  utere  tuo  ut 
alienum  non  Ixjedas, 

The  court  below  found  that  "the  use  of 
Mesaba  ores  in  the  manufacturing  of  pig  iron 
seems  at  present  to  be  a  necessity."  At  the-- 
same  time  it  refused  to  find,  as  requested  by 
the  defendant,  that  "it  is  to-day  a  practical 
and  commercial  impossibility  for  manufac- 
turers of  iron  and  steel  to  obtain  a  supply  of 
ores  for  their  blast  furnaces  other  than  by 
the  use  of  Mesaba  ores."  There  was  a  find- 
ing: "That  appliances  have  been  suggested 
for  the  purpose  of  diminishing  or  prevent- 
ing the  dissemination  of  ore  dust  from  fur- 
naces. These  appliances,  however,  have  not 
been  generally  adopted  by  operators.  The 
defendant  company,  however,  has  recently 
entered  into  a  contract  with  the  patentee  of 
one  of  these  appliances  known  as  the  'Keelia 
Top*  for  the  placing  upon  at  least  one  of 
their  furnaces  of  that  design.  It  has  aUo 
entered  into  a  contract  for  the  construction 
at  its  furnaces  of  a  plant  for  the  briquetting- 
of  Mesaba  ore,  with  the  end  in  view  of  pre- 
venting slips,  and  thereby  avoiding  the  es- 
caping of  dust  into  the  atmosphere.  The- 
success  of  these  devices  is  not  assured,  they 
being,  to  a  great  extent,  matters  of  experi- 
ment." It  is  therefore  by  no  means  certaiit 
that  the  appellee  will  not  be  able  to  obviate,, 
as  is  its  duty,  the  continuance  of  the  great 
injury  done  to  the  appellants,  either  by  sub- 
stituting another  ore  for  the  Mesaba,  or  by 
adopting  appliances  that  will  prevent  the  es- 
cape of  dust  from  slips. 

In  dismissing  the  plaintiffs'  bill,  the  learn- 
ed judge  stated  that  he  knew  of  no  case  in 
which  the  identical  question  here  involved 
had  been  pass(>d  upon  by  the  courts.  He  re- 
lied, however,  as  bearing  upon  it,  on  Rich- 
ards^ s  Appeal,  57  Pa.  lOo,  98  Am.  Dec.  202; 
Huc1:eufitine*8  Appeal,  70  Pa.  102,  10  Am. 
Rep.  6C9;  DUworth's  Appeal,  91  Pa.  247: 
Uohh  V.  namcgic  Broft,  145  Pa.  324,  14  L. 
R.  A.  320,  27  Am.  St.  Rep.  694,  22  Atl.  649: 
and  Davghcriy  Typewriter  Co,  v.  Kittannintr 
lion  d  Steel  Mfg.  Co,  178  Pa.  215,  35  Ati. 
1111.  The  uiKjuestionable  general  princi- 
ples recognized  in  these  cases  were  applica- 
ble to  the  facts  in  each.  An  injunction  was 
refused  in  the  first,  Thompson,  Ch.  J.,  say- 
ing: "On  full  consideration  of  all  the  testi- 
mony in  the  case,  we  are  of  opinion  the  in- 
junction was  properly  refused  in  the  court 
below."  The  tostimonv  showed  that  the- 
smoke  and  soot  were  carried  to,  over,  and  in- 
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to  tlie  dwelling  and  factory  of  the  plaintiff. 
If  the  door  and  windows  were  open,  the  soot 
fiometimes  settled  on  the  furniture  of  the 
liouse  and  on  the  machinery  and  goods  in 
tlie  factory.  It  was  only  when  the  wind 
"blew  from  a  particular  point,  and  when  the 
atmosphere  was  in  a  particular  state,  that 
the  smoke  and  soot  were  carried  to  the 
plaintiff's  buildings.  They  were  annoying 
to  the  occupants  of  the  plaintiff's  house  and 
the  operatives  of  his  factory,  and  to  a  slight 
•extent  injurious  to  those  buildings.  There 
"\Tas  no  evidence  of  any  injury  to  the  goods 
^nanufactured,  or  to  the  health  of  the  family 
or  operatives.  In  Huckenstin^a  Appeal^  in 
refusing  the  injunction,  it  was  said:  "The 
gravamen  of  the  plaintiff's  bill  is  that  the 
smoke  and  gases  from  the  defendant's  kiln  in- 
jured  and  partially  destroyed  his  grape  vines 
and  fruit  trees,  and  make  his  dwelling  un- 
comfortable. In  regard  to  the  injury  to  the 
vines  and  trees,  which  is  the  chief  ground  of 
•complaint,  the  plaintiff's  case  is  doubtful  on 
two  grounds:  In  the  first  place,  his  testi- 
mony as  to  the  injury  from  the  causes  stated 
IS  coimterpoised,  if  not  outweighed,  by  the 
testimony  of  the  defendant,  both  in  the  num- 
ber and  skilfulness  of  the  witnesses.  And, 
in  the  second  place,  it  is  rendered  more  than 
doubtful  by  the  testimony  of  the  defense 
that  the  true  cause  of  the  blight  in  the  vines 
is  the  nature,  and  cold  and  wet  condition, 
•of  the  soil.  The  force  of  the  rebutting  evi- 
d<*nce  that  the  hillside  is  dry,  and  for  the 
reason  that  water  will  not  lie  on  a  slope,  is 
"broken  by  the  consideration,  known  to  every 
common  observer,  that  water  following  the 
lines  of  stratification  will  exude  from  hill- 
sides, oftentimes  in  large  quantities,  and  the 
^vhole  year  round.  To  entitle  a  plaintiff  to 
an  injunction,  he  must  make  out  a  plain 
case  of  injury  and  damage.  *If  the  injury 
be  doubtful,  eventual,  or  contingent,  equity 
will  not  interfere  by  injunction.'  "  In  both 
these  cases  the  injury,  if  any,  was  com- 
paratively slight.  In  Dilworth*8  Appeal, 
which  was  a  bill  to  restrain  the  erection  of  a 
powder  magazine,  the  facts,  as  stated  in  the 
opinion  of  the  court,  were :  **This  magazine> 
has  been  located  so  as  to  endanger  as  few 
])ersons  and  as  little  property  as  possible, 
and  yet  be  reasonably  accessible  as  a  point 
of  supply  and  distribution;  it  is  more  re- 
mote from  population  than  the  magazines 
generally  in  use  throughout  the  United 
States;  and  it  is  doubtful  if  a  better  loca- 
tion could  be  made  in  Allegheny  coimty. 
It  is  situated  about  2  miles  from  East  Lib- 
erty, the  nearest  closely  built  up  district, 
and  is  separated  therefrom  by  intervening 
hills  and  ravines.  It  is  in  a  sparsely  settled 
locality  for  the  vicinity  of  a  city,  and  land 
near  it  has  not  been,  nor  is  it  likely  to  be 
for  some  years,  in  demand  for  building  pur- 
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poses.  That  portion  of  Lincoln  avenue 
which  terminates  at  a  point  500  feet  from 
the  magazine  is  very  little  traveled,  very  few 
people  travel  it  within  considerable  distance 
of  its  terminus,  having  no  occasion  to  do  so. 
It  was  the  wildest  of  the  many  absurd  en- 
terprises undertaken  in  Pittsbui^gh  to  carry 
city  improvements  into  wild  rural  regions, 
expecting  population  to  rapidly  follow.  The 
othef  public  road,  passing  within  22  feet  of 
the  magazine,  has  for  some  time  been  almost 
abandoned  by  the  people  in  the  vicinity,  and 
is  used  by  about  three  farmers.  The  maga- 
zine is  so  situated  that  the  force  of  an  ex- 
plosion would  be  down  the  ravine  and  away 
from  the  road."  In  Robb  v.  Carnegie  Bros. 
whatever  was  said  by  Williams,  J.,  as  to  an 
injunction  was  purely  obiter  dictum.  The 
question  of  equitable  relief  was  not  before 
the  court.  What  was  decided  was  that  the 
plaintiff  was  entitled  to  recover  on  the  com- 
mon-law side  of  the  court,  and,  in  making 
the  passing  remark  that  the  evidence  in  the 
case  would  not  justify  an  injunction,  it  was 
said:  "It  shows  a  selection  of  a  site  as 
"well  adapted  to  the  business  and  as  remote 
from  dwellings  as  any  in  that  region.  To 
enjoin  the  manufacture  of  coke  at  such  a 
site  would  amount  to  a  prohibition  of  its 
manufacture,  and  the  destruction  of  vast  al- 
lied and  dependent  industries  of  immense 
value  to  the  public  as  well  as  to  those  direct- 
ly engaged  in  them."  And  it  was  further 
said:  '*But  the  production  of  iron  or 
steel,  or  glass,  or  coke,  while  of  great  public 
importance,  stands  on  no  different  ground 
from  any  other  branch  of  manufacturing,  or 
from  the  cultivation  of  agricultural  prod- 
ucts. They  are  needed  for  use  and  con- 
sumption by  the  public,  but  they  are  the  re- 
sults of  private  enterprise,  conducted  for 
private  profit,  and  under  the  absolute  con- 
trol of  the  producer.  He  may  increase  his 
business  at  will,  or  diminish  it.  He  may 
transfer  it  to  another  person,  or  place,  or 
state,  or  abandon  it.  He  may  sell  to  whom 
he  pleases,  at  such  price  as  he  pleases,  or  he 
may  hoard  his  productions  and  refuse  to  sell 
to  any  person  or  at  any  price.  He  is  serving 
himself  in  his  o\^ti  way,  and  has  no  right  to 
claim  exemption  from  the  natural  conse- 
quences of  his  own  act.  The  interests  in 
conflict  in  this  case  are  therefore  not  those 
of  the  public  and  of  an  individual,  but  those 
of  two  private  owners,  who  stand  on  equal 
ground  as  engaged  in  their  own  private  busi- 
ness." In  Dangherty  Typewriter  Co.  v.  Kit- 
tanning  Iron  d'  Steel  Mfg.  Co.  the  question 
before  this  court  was  the  refusal  of  the 
court  below  to  award  a  preliminary  injunc- 
tion, and  all  we  did  was  to  remit  the  case, 
saying:  "It  is  neither  necessary  nor  proper 
that  we  should  now  intimate  any  opinion  as 
to  the  merits  of  the  case  generally.     It  goes 


18 


PeXNSTLVAKIA  SUPBEICE  CJOUBT. 


M.Vltr 


hack  for  further  proceedings;  possibly  for 
final  hearing  on  bill,  answer,  and  full  proofs. 
A  materially  dilTerent  state  of  facts  may 
then  be  presented.  We  therefore  adhere  to 
our  general  rule  in  appeals  from  interlocu- 
tory decrees,  and  merely  hold  that,  as  pre- 
sented to  the  court  below,  the  case  is  not  one 
that  would  have  justified  a  preliminary  in- 
junction." It  needs  no  further  demonstra- 
tion from  us  to  point  out  the  difference  be- 
tween the  facts  in  the  first  four  foregoing 
cases  and  the  undisputed  ones  in  the  present. 
The  fifth  has  no  application  whatever. 

It  i»  urged  that  as  an  injunction  is  a  mat- 
ter of  grace,  and  not  of  right,  and  more  in- 
jury will  result  in  awarding  than  refusing 
it,  it  ought  not  to  go  out  in  this  case.  A 
chancellor  does  act  as  of  grace,  but  that 
grace  sometimes  becomes  a  matter  of  right 
to  the  suitor  in  his  court,  and,  when  it  is 
dear  that  the  law  cannot  give  protection 
and  relief — ^to  which  the  complainant  in  equ- 
ity is  admittedly  entitled — the  chancellor 
can  no  more  withhold  his  grace  than  the  law 
can  deny  protection  and  relief,  if  able  to 
give  them.  Thia  is  too  often  overlooked 
when  it  is  said  that  in  equity  a  decree  is  of 
grace,  and  not  of  right,  as  a  judgment  at 
law.  In  Waltera  v.  McElroy,  151  Pa.  549, 
25  Atl.  125,  the  defendants  gave  as  one  of 
the  reasons  why  the  plaintiff's  bill  should 
be  dismissed,  that  his  land  was  worth  but 
little,  while  they  were  engaged  in  a  great 
mining  industry  which  would  be  paralyzed 
if  they  should  be  enjoined  from  a  continu- 
ance of  the  acts  complained  of;  and  the 
principle  was  invoked  that,  as  a  decree  in 
equity  is  of  grace,  a  chancellor  will  never 
enjoin  an  act  where,  by  so  doing,  greater  in- 
jury will  result  than  from  a  refusal  to  en- 
join. To  this  we  said:  "The  phrase  'of 
grace,'  predicated  of  a  decree  in  equity,  had 
its  origin  in  an  age  when  kings  dispensed 
th«ir  royal  favors  by  the  hands  of  their 
chancellors ;  but,  although  it  continues  to  be 
repeated  occasionally,  it  has  no  rightful 
place  in  the  jurisprudence  of  a  free  com- 
monwealth, and  ought  to  be  relegated  to  the 
age  in  which  it  was  appropriate.  It  has 
been  somewhere  said  that  equity  has  its 
laws  as  law  has  its  equity.  This  is  but  an- 
other form  of  saying  that  equitable  remedies 
are  administered  in  accordance  with  rules 
as  certain  as  human  wisdom  can  devise, 
leaving  their  application  only  in  doubtful 
cases  to  the  discretion,  not  the  unmerited  fa- 
vor or  grace,  of  the  chancellor.  Certainly 
no  chancellor  in  any  English  speaking  coun- 
try will  at  this  day  admit  that  he  dispenses 
favors  or  refuses  rightful  demands,  or  deny 
that,  when  a  suitor  has  brought  hie  cause 
clearly  within  the  rules  of  equity  jurispru- 
dence, the  relief  he  asks  is  demandable  ex 
dchito  justitioe,  and  needs  not  to  be  implored 
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ex  gratia.    And  as  to  the  principle  invoked^ 
that  a  chancellor  will  refuse  to  enjoin  when 
greater   injury   will    result   from   granting 
than    from    refusing   an    injunction,    it    i» 
enough  to  observe  that  it  has  no  application 
where  the  act  complained  of  is  in  itself,  as- 
well  as  in  its  incidents,  tortious.    In  such 
case  it  cannot  be  said  that  injury  would  re- 
sult from  an  injunction,  for  no  man  can 
complain  that  he  is  injured  by  being  pre- 
vented from  doing  to  the  hurt  of  another 
that  which  he  has  no  right  to  do.     Nor  can 
it  make   the  slightest  difference  that  the- 
plaintiff's  property  is  of  insignificant  value 
to  him  as  compared  with   the  advantages- 
that  would  accrue  to  the  defendants  from  its 
occupation."    There  can  be  no  balancing  of 
conveniences  when  such  balancing  involves- 
thc   preservation   of   an   established    rights 
though  possessed  by  a  peasant  only  to  a  cot- 
tage as  his  home,  and  which  will  be  extiii- 
guished  if  relief  is  not  granted  against  one 
who  would  destroy  it  in  artificially  using 
his  own  land.     Though  it  is  said  a  chancel- 
lor will  consider  whether  he  would  not  do  a 
greater  injury  by  enjoining  than  would  re- 
sult from  refusing  and  leaving  the  party  to 
his  redress  at  the  hands  of  a  court  and  jury^ 
and  if,  in  conscience,  the  former  should  ap- 
pear, he  will  refuse  to  enjoin    {Richards's 
Appeal,  57  Pa.  105,  98  Am.  Dec.  202 )  :  that 
'•it  often  becomes  a  grave  question  whether 
so  great  an  injury  would  not  be  done  to  tlie- 
community  by  enjoining  a  business,  that  t he- 
complaining  party  should  be  left  to  his  rem- 
edy  at   law"    {Dilworth'a   Appeal,   91    Pa^ 
247)  ;    and   similar   expressions   are    to   be- 
found  in  other  cases, — "none  of  them,  nor  all 
of  them,  can  be  authority  for  the  proposition 
that  equity,  a  case  for  its  cognizance  being 
otlierwise  made  out,  will  refuse  to  protect  a 
man  in  the  possession  and  enjoyment  of  his- 
property  because  that  right  is  less  valuable- 
to  him  than  the  power  to  destroy  it  may  be 
to  his  neighbor  or  to  the  public."    Evans  v. 
Reading  CheMtcal  Fertilizing   Co.   160   Pa. 
209,  28  Atl.  702.    The  right  of  a  man  to  use 
and  enjoy  his  property  is  as  supreme  as  his 
neighbor's,   and   no  artificial   use  of  it  by 
either  can  be  permitted  to  destroy  that  of 
the  other.    To  this  rule  if  at  times  there  are 
apparently  some  exceptions,  the  present  case 
is  not  one  of  them. 

The  decree  of  the  court  below  is  reversed,. 
the  bill  is  reinstated,  and  the  record  remit- 
ted, with  direction  that  an  injunction  be  is- 
sued perpetually  enjoining  the  Jones  & 
Laughlin  Steel  Company,  the  appellee,  from 
such  operation  of  its  furnaces,  situated  in 
the  fourteenth  ward  of  the  city  of  Pitts- 
burgh, and  described  in  the  bill,  as  to  causa 
to  be  emitted  therefrom  clouds  of  ore  dust, 
working  and  causing  the  Injury  to  the  prop* 
erty  of  the  appellants  as  in  the  bill  described 
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and  found  by  the  court  below,  the  costs  on 
tills  appeal  and  in  the  proceedings  below  to 
be  paid  by  the  appellee. 

Mitoliell,  Gh.  J.,  dissenting: 

It  is  conceded  that  when  the  respondents 
located  their  works  they  were  in  an  appro- 
priate place.  Gertainly  the  complainants 
cannot  deny  this,  for  they  sold  the  land  for 
this  express  purpose.  The  establishment  of 
the  works  carried  with  it  the  right  to  future 
change  and  expansion,  not  only  as  to  extent, 
but  as  to  methods  in  the  progress  of  the 
business.  It  was  accompanied  at  all  times 
by  some  inconvenience  to  residents  of  the 
neighborhood,  and  I  am  unable  to  concur  in 
the  views  of  the  majority  that  the  change  by 
the  introducticm  of  the  use  of  Mesaba  ore 
was  a  change  in  the  kind  of  injury.  On  the 
contrary,  1  am  of  opinion  that  it  was  one 
of  degree  only;  but,  whether  that  be  the  cor- 
rect view  or  not,  the  question  is  one  of  fact 
which  is  by  no  means  clear,  and  therefore 
should  go  in  the  first  instance  to  a  court  of 
law  to  be  settled  by  a  jury.  Where  a  clear 
legal  right  is  being  infringed,  I  agree  that 
the  remedy  in  equity  is  as  mandatory  as  in 
law;  but  where,  as  here,  the  question  is  be- 
tween two  conflicting  rights,  their  respective 
claims  should  be  ascertained  at  law  before 
equity  is  called  upon  to  aid  either.  I  would 
therefore  affirm-  the  decree. 

Fell,  J.,  dissenting: 

I  concur  in  the  views  expressed  by  the 
Chief  Justice. 

Thompson,  J.,  dissenting: 

The  principle  which  impels  a  chancellor 
to  act  in  that  mass  of  cases  where  his  action 
will  avoid  a  multiplicity  of  recoveries  at 
law,  or  will  stop  injuries  so  repeated  in 
character  as  likely  to  become  excessively 
burdensome,  seems  a  logical  result  of  the  ne- 
cessity of  an  equitable  jurisdiction  to  avoid 
oppressive  litigation  and  irreparable  mis- 
chief, and  in  the  exercise  of  it  there  is  neces- 
sarily the  element  of  a  discretion  based  up- 
on sound  principles.  The  decrees  made  by 
virtue  of  it  are  often  described  as  "matters 
of  grace,'*  a  substantive  thing  not  to  be  re- 
fined into  a  meaningless  phrase,  and  accord- 
ingly our  judicial  literature  furnishes  an 
important  class  of  litigation  in  which  they 
are  so  designated.  In  Keeling  ▼.  Pittahurgf 
V.  cC-  O.  R.  Oo.  206  Pa.  31,  54  Atl.  486,  Mr. 
Justice  Dean,  quoting,  says:  "An  injunc- 
tion is  of  grace,  and  not  of  right,  and  a  chan- 
cellor is  not  bound  to  make  a  decree  which 
will  do  far  more  mischief  and  work  far 
greater  injury  than  the  wrong  he  is  asked  to 
redress."  In  Rohh  v.  Oamegih  Bros.  145 
Pa.  324,  14  li.  R.  A.  329,  27  Am.  St.  Rep. 
694,  22  Atl.  640,  Mr.  Justice  Williams  says: 
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"An  injunction  is  not  of  right,  but  of  grace, 
and  will  never  be  issued  by  a  court  of  equity 
when  it  will  inflict  a  greater  injury  than  it 
will  prevent."  In  Huokenatin^a  Appeal,  70 
Pa.  102,  10  Am.  Rep.  669,  Mr.  Justice  Ag- 
new  says:  "Its  [a  court  of  equity]  aid  is 
not  of  right,  but  of  grace,  and  it  must  be 
sure  that  the  exercise  of  this  kingly  power 
is  just,  wise,  and  proper  before  it  takes  from 
a  citizen  his  means  of  .livelihood,  and  de- 
stroys the  value  of  his  property  for  legiti- 
mate uses."  In  Richards*8  Appeal,  57  Pa. 
105,  98  Am.  Pec.  202,  Mr.  Ghief  Justice 
Thompson  says:  "It  seems  to  be  supposed 
that,  as  at  law,  whenever  a  case  is  made  out 
of  wrongful  acts  on  the  one  side  and  conse- 
quent injury^  on  the  other,  a  decree  to  re- 
strain the  act  complained  of  must  as  cer- 
tainly follow,  as  a  judgment  would  follow  a 
verdict  in  a  common-law  court.  This  is  a 
mistake.  It  is  elementary  law  that  in  equity 
a  decree  is  never  of  right,  as  a  judgment  at 
law  is,  but  of  grace."  As  a  decree  in  equity 
is  a  matter  of  grace,  a  chancellor  will  not 
make  it  where  it  will  produce  a  greater  in- 
jury than  it  will  prevent,  and,  because  it  is 
a  matter  of  grace,  will  balance  the  incon- 
veniences that  may  be  caused  either  by 
granting  or  refusing  it.  This  principle  i* 
well  illustrated  in  Richards* 8  Appeal,  57  Pa. 
105,  98  Am.  Dec.  202.  In  that  case  the 
plaintiff,  a  manufacturer,  sought  to  restrain 
the  defendant  company  from  operating  a 
fui-naoe  for  smelting  iron,  because  in  their 
furnaces  they  used  semibitmninous  coal,  and 
that  dense  masses  of  smoke  and  soot  were 
emitted  from  them,  filling  his  house  and  fac- 
tory with  sulphurous,  unwholesome,  and 
noxious  smoke,  injuring  the  furniture,  and 
en  using  discomfort  as  well  as  imhealthiness. 
The  defense  was  that  for  a  period  of  thirty 
vears  or  more  bituminous  coal  had  been 
used,  and  that  seraihitiunious  coal  was  sub- 
sequently used,  and  that  the  smoke  was  but 
slightly  sulphurous,  and,  while  it  was  disa- 
greeable, it  was  not  unwholesome;  that 
semibituminous  coal  was  necessary  in  order 
to  make  superior  bar  iron ;  that  to  purchase 
plaintiff's  whole  praperty  would  cause  them 
less  loss  than  the  injury  consequent  upon 
stoppage;  that  they  employed  in  their  busi- 
ness a  capital  of  J|5500,000  and  more  than  1,- 
000  persons.  Mr.  Chief  Justice  Thompson,, 
in  delivering  the  opinion  of  the  court  in  that 
case,  says:  "A  careful  consideration  of  the 
testimony  satisfies  us  that  the  use  of  semi- 
bituminous  coal,  the  fuel  complained  of,  is 
necessary  to  the  successful  manufacture  of 
iron  fit  for  axles,  cannon,  and  the  like,  in 
the  manufacture  of  which  the  defendants 
are  largely  engaged;  that  the  process  of 
manufacture  and  fuel  used  are  generally 
employed  in  similar  establishments;  and 
that  there  was  neither  a  negligent  nor  wil- 
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ful  infliction  of  injury  upon  the  plaintiff  or 
liis  property  in  the  defendants'  mode  of 
operating  their  works.  Whatever  of  injury 
may  have  or  shall  result  to  his  property 
from  the  defendants*  works  by  reason  of  the 
nuisance  complained  of  is  such,  only,  as  is 
incident  to  a  lawful  business  conducted  in 
tlie  ordinary  way  and  by  no  unusual  means. 
Still  there  may  be  injury  to  the  plaintiff; 
but  this  of  itself  may  not  entitle  him  to  the 
remedy  he  seeks.  It  may  not,  if  ever  so 
clearly  established,  be  a  case  in  which  equity 
ought  to  enjoin  the  defendants  in  the  use  of 
a  material  necessary  to  the  successful  pro- 
duction of  an  article  of  such  prime  necessity 
as  good  iron,  especially  if  it  be  very  certain 
that  a  greater  injury  would  ensue  by  enjoin- 
ing than  would  result  from  a  refusal  to  en- 
join." In  Huckenstine's  Appeal,  70  Pa.  102, 
10  Arn.  Rep.  669,  a  bill  was  filed  to  restrain 
the  conduct  of  a  brick-making  business  in 
which  there  were  evolved  smoke,  vapor,  and 
irases  destructive  of  plaintiff's  vineyard,  or- 
chard, and  trees,  and  Mr.  Justice  Agnew,  in 
dismissing  the  bill  and  remitting  plaintiff 
to  his  action  at  law,  says:  "It  [brick 
burning],  as  many  other  useful  employ- 
nionts  do,  may  produce  some  discomfort,  and 
<»ven  some  injury,  to  those  nearby.  But  it 
<h)es  not  follow  that  a  chancellor  would  en- 
join therefor.  The  heat,  smoke,  and  vapor 
of  a  brickkiln  cannot  compare  with  those  of 
many  manufactories  carried  on  in  the  very 
lioart  of  such  busy  cities  as  Pittsburgh  and 
Allegheny.  A  court  exercising  the  power  of 
a  chancellor,  whose  arm  may  fall  with 
crushing  force  upon  the  everyday  business 
of  men,  destroying  lawful  means  of  support 
and  diverting  property  from  legitimate  uses, 
cannot  approach  such  cases  as  this  with  too 
much  caution."  Again  he  says:  "In  the 
]>resent  case  the  kiln  of  defendant  is  situated 
on  an  outskirt  of  the  city  of  Allegheny.  The 
properties  of  the  plaintiff  and  defendant  lie 
n<1joining  each  other,  on  the  hillside  over- 
looking the  city,  whose  everyday  cloud  of 
smoke  from  thousands  of  chimneys  and 
stacks  hangs  like  a  pall  over  it,  obscuring  it 
from  sight.  This  single  word  describes  the 
•characteristics  of  this  city,  its  kind  of  fuel, 
its  business,  the  habits  of  its  people,  and  the 
Industries  which  give  it  prosperity  and 
wealjiij.  The  people  who  live  in  such  a  city 
or  within  its  sphere  of  influence  do  so  of 
choice,  and  they  voluntarily  subject  them- 
selves to  its  peculiarities  and  its  idiscomf orts 
for  the  greater  benefit  they  think  they  de- 
rive from  their  residence  or  their  business 
there."  These  cases  clearly  confirm  the 
principle  that  a  chancellor  will  consider 
whether  he  would  not  do  a  greater  injury  by 
enjoining  than  would  result  in  refusing  to 
enjoin  and  leaving  the  party  to  his  redress 
at  the  hands  of  a  court  and  jury. 
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While  Bohh  v.  Carnegie  Bros.  145  Pa.  324, 
14  L.  R.  A.  329,  27  Am.  St.  Rep.  694,  22  Atl. 
649,  was  an  action  at  law  to  recover  dam- 
ages for  injuries  to  land  in  the  operation  of 
a  coke  furnace,  Mr.  Justice  Williams  says: 
"We  think  it  is  true,  as  held  by  the  judge 
of  the  court  below,  that  the  evidence  in  this 
case  would  not  justify  an  injunction.  It 
shows  a  selection  of  a  site  as  well  adapted 
to  the  business,  and  as  remote  from  dwell- 
ings, as  any  in  that  region.  To  enjoin  the 
manufacture  of  coke  at  such  a  site  would 
amount  »to  a  prohibition  of  its  manufacture, 
and  the  destruction  of  •  vast  allied  and  de- 
pcmdent  industries,  of  immense  value  to  the 
public  as  well  as  to  those  directly  engaged 
in  them."  Again  he  says:  "It  is  a  funda- 
mental principle  of  our  system  of  govern- 
ment that  the  interest  of  the  public  is  high- 
er than  that  of  the  individual,  so  that  when 
those  interests  are  in  conflict  the  latter  must 
give  way.  If  the  individual  is  thereby  de- 
prived of  his  property  without  fault  on  his 
part*  he  is  entitled  to  compensation;  but  if 
he  is  affected  only  in  his  tastes,  his  personal 
comfort  or  pleasure,  or  preferences,  these  he 
must  surrender  for  the  comfort  and  prefer- 
ences of  the  many.  Thus  highways  are  nec- 
essary to  the  public  business  and  comfort. 
Some  noise  and  dust  are  necessarily  occa- 
sioned by  the  legitimate  use  of  them.  This 
may  be  disagreeable,  perhaps  in  some  cases 
positively  harmful,  to  some  one  or  more  of 
the  persons  living  along  them;  but  for  this 
there  is  no  remedy  at  law  or  equity.  It  is 
one  of  the  necessary  consequences  of  sub- 
jecting the  individual  to  the  public  in  those 
things  as  to  which  their  interests  are  in  con- 
flict." 

In  Wier's  Appeal,  74  Pa.  230,  Mr.  Justice 
Sharswood  says:  "There  is  a  very  marked 
distinction  to  be  observed  in  reason  and 
equity -between  the  case  of  a  business,  long 
estabiished  in  a  particular  locality,  which 
has  become  a  nuisance  from  the  growth  of 
population  and  the  erection  of  dwellings  in 
proximity  to  it,  and  that  of  a  new  erection 
threatened  in  such  a  vicinity." 

It  doubtless  may  be  contended  that  the 
principle  of  balancing  inconveniences  can- 
not be  made  the  means  of  a  successful  as- 
sault upon  the  strong  wall  built  around  the 
right  of  property  which  secures  it  from  in- 
vasion, and  not  infrequently  eloquent  phrase 
fiuds  utterance  in  vindication  of  an  estab- 
lished right  of  property  from  the  invasion 
which  may  spring  from  numerous  actions  or 
the  repetition  of  injuries.  The  fact  of  a 
possible  series  of  actions  or  of  repeated  inju- 
ries does  not  necessarily  negative  an  ade- 
quate remedy  at  law.  There  is  a  class  of 
cases  where  the  injury  is  of  a  continuing 
and  permanent  character,  and  the  damages 
arc  entire  and  susceptible  of  immediate  re- 
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<jovery.  Central  Branch  U.  P,  R,  Co,  v.  An- 
^rews,  20  Kan.  702 ;  Fotole  v.  A'etr  Haven  d 
N.  Co.  112  Mass.  334,  17  Am.  Rep.  106;  Chi- 
oago  d  E.  I.  R,  Co.  v.  Loeb,  118  111.  203,  59 
Am.  Rep.  341,  8  N.  K.  460;  Stodgkill  v.  Chi- 
■oago,  B,  d  Q,  R.  Co.  53  Iowa,  341,  6  N.  W. 
495.  Also  gee  Gavigan  v.  Atlantic  Ref.  Co. 
186  Pa.  604,  40  Atl.  834.  It  does  not  follow 
that  merely  a  possible  recurrence  of  suits  or 
of  injuries  will  necessarily  induce  a  chancel- 
lor to  act.  The  energy  of  the  equitable 
principle  may  well  be  aroused  when,  beyond 
question,  the  actions  become  so  repeated  and 
the  injuries  so  continuous,  resulting  in  irrep- 
arable mischief,  that  the  vanity  of  the  ade- 
quacy of  the  remedy  at  law  is  clearly  mani- 
fest, and  then  the  equitable  principle  may 
"be  asserted  because  necessary  for  protection. 
While  the  facts  of  the  present  case  do  not 
-furnish  a  case  for  the  exercise  of  a  jurisdic- 
tion founded  upon  such  necessity,  they,  how- 
ever, do  establish  one  for  the  application  of 
the  principle  of  Richards^s  Appeal,  57  Pa. 
105,  98  Am.  Dec.  202,  and  the  kindred  cases, 
mtpra.  They  are  that  the  furnaces  of  the 
■appellee  company  have  been  operated  by  it 
and  its  predecessors  since  1860,  on  the  pres- 
ent site  and  on  the  land  purchased  from 
Mrs.  Sullivan,  one  of  the  appellants.  That 
the  iron  and  steel  industries  of  the  appellee 
have  been  operated  by  it  for  nearly  fifty 
jrears  on  their  present  site.  That  there  is  a 
bluiT  150  feet  above  Second  avenue,  and  that 
appellant's  properties  are  situate  on  this 
bluff,  and  about  1,000  feet  from  the  blast 
furnaces,  the  stacks  of  which  are  a  little 
above  the  level  of  the  top  of  the  bluff.  That 
the  district  in  which  these  mills  are  located 
'  is,  and  has  been  for  many  years,  distinctive- 
ly and  exclusively  a  manufacturing  district, 
-well  suited  and  appropriate  for  manufactur- 
ing purposes,  extending  for  several  miles 
above  and  below  the  appellee  company's  fur- 
naces and  mills.  That  the  district  at  the 
top  of  the  bluff  where  appellants'  properties 
are  located  is  a  residential  locality,  and  has 
been  subject  more  or  less  to  annoyance  from 
smoke  and  dust  arising  from  the  furnaces 
l)elow.  That  the  blast  furnaces  of  the  ap- 
pellee company  represent  a  cash  investment 
of  $5,000,000,  and  in  them  and  incidental 
thereto  are  employed  10,800  persons,  who 
are  paid  in  wages  monthly  $500,000.  That 
between  March,  1898,  and  May,  1901,  the 
three  Eliza  furnaces  were  improved,  en- 
larged, and  tebuilt  in  accordance  with  mod- 
em and  improved  plans,  and  equipped  with 
modem  and  improved  appliances  and  im- 
provements. That  they  are  the  largest 
Icnown  in  the  iron  business,  with  a  produc- 
ing capacity  of  500  tons  daily,  and  a  daily 
<!onsumption  of  4,000  tons  of  ore.  That, 
consequent  upon  "slips"  occasioned  by  in- 
crusting  ore  in  the  stack  of  the  furnace,  dust 
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always  escapes  from  blast  furnaces.  That 
on  the  top  of  each  of  the  furnaces  are  explo- 
sion or  expansion  doors,  for  the  purpose  of 
permitting  the  generated  gas  to  pass  into 
the  open  air.  That  the  dust  complained  of 
is  carried  by  the  wind  upon  the  properties 
of  the  appellants,  the  amount  depending  up- 
on the  force  of  the  wind  and  the  explosion. 
That  in  the  manufacture  of  pig  iron  the  iron 
ores  used  are  known  as  ''Old  Range"  and 
"Mesaba"  ores,  the  former  being  cmnpara- 
tivcly  free  from  dust.  That  the  Old  Range 
ores  are  almost  exhausted,  the  output  not 
being  sufficient  to  permit  of  the  exclusive 
use  of  the  same  in  the  manufacture  of  pig 
iron,  and  in  a  short  time  none  will  be  in  the 
market.  Tliat  the  mines  which  control 
these  ores  are  practically  controlled  by  one 
company,  a  competitor  of  appeUee  com- 
pany, and  their  cost  is  75  cents  per  ton 
more  than  the  Mesaba  ores,  ^hat  the  latter 
ores  have  been  used  in  all  furnaces  of  the 
district  in  making  pig  iron  since  1892,  upon 
which  date  to  1902  the  amount  of  the  same 
shipped  to  lake  ports  has  increased  'from 
5,000  tons  to  12,000,000  tons  in  1902.  That 
for  seven  or  eight  years  appellee  company 
has  used  in  its  furnaces  30  per  cent  of  these 
ores,  which  is  less  than  was  generally  used 
in  the  blast  furnaces  in  the  same  district, 
and  at  the  present  time  uses  about  23  per 
cent.  That  the  appellee  company  has  been 
diligent  in  its  efforts  to  find  means  and 
adopt  appliances  and  inventions  which  will 
prevent  the  escape  of  dust  from  its  furnaces, 
and  that  up  to  the  present  time  no  appli- 
ance has  been  found  that  will  effectually 
prevent  or  reasonably  diminish  the  escape  of 
the  ore  dust  from  the  blast  furnaces  when 
slips  occur.  That,  while  there  was  a  deposit 
of  dust,  the  same  only  became  serious  about 
July,  1901,  and  since  then  the  dust  has  been 
coming  largely  upon  appellants'  property. 
That  its  effects  are  not  only  annoying  but 
injurious.  That  it  choices  rain  conductors, 
discolors  fabrics  and  paints,  and  injures  car- 
pets and  curtains.  That  it  is  destructive  of 
fruit  and  shade  trees,  and  has  depreciated 
the  value  of  the  properties  of  the  appellants 
to  the  extent  of  25  or  50  per  cent. 

Thus  upon  the  one  side  is  a  business  start- 
ed many  years  ago  which  has  been  steadily 
developing  until  it  has  reached  a  very  great 
magnitude.  With  its  increase  its  appliances 
have  been  improved  and  its  blast  furnaces 
enlarged  and  these  have  been  the  natural 
growth  of  its  business.  It  has  managed  its 
business  with  a  due  regard  as  far  as  prac- 
ticable for  those  who  lived  near  the  district 
within  whicli  its  blast  furnaces  were  located. 
It  has  been  diligent  in  the  effort  to  obtain 
appliances  and  inventions  designed  to  avoid 
as  much  as  possible  any  annoyance  that 
might  arise  from  smoke,  dust,  or  gases. 
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With  the  Old  Kange  ores,  because  of  their 
coarseness  the  dust  and  g^ses  were  thrown 
out  on  the  recurrence  of  slips,  but  with  the 
Mesaba  ores  the  dust  and  gases  thrown  out 
have  been  increased  very  largely,  but  not  to 
an  extent  to  be  necessarily  a  nuisance  per 
se.  The  supply  of  the  Old  Range  ores  has 
been  gradually  approaching  exhaustion,  and 
is  practically  controlled  by  a  competitive 
concern,  and  the  requirements  of  the  busi- 
ness compel  appellee  to  use  Mesaba  ores  and 
the  amount  used  is  about  23  per  cent.  Its 
use  is  clearly  legitimate  in  the  conduct  of  its 
large  business.  The  necessity  for  the  use  of 
such  ores  becomes  apparent  upon  a  consider- 
ation of  the  enormous  growth  of  their  use, 
from  5,000  tons  at  one  period  to  12,000,000 
tons  within  a  comparatively  short  period. 

The  facts  show  that  the  inability  of  the 
appellee  to  use  such  ores  would  practically 
operate  as  a  prohibition  of  its  business,  and 
thus,  upon  the  one  side,  a  decree  restrain- 
ing appellee  iixym  such  use  would  so  impair 
its  capacity  to  do  business  that  it  would  pro- 
duce disaster  affecting  a  large  manufactur- 
ing interest,  involving  the  welfare  of  an 
army  of  employees,  and  be  productive  of  ir- 
reparable damage.  Upon  the  other  side,  the 
damage  that  would  arise  from  the  continu- 
ance of  that  business  by  a  refusal  to  make  a 
decree  would  be  that  the  rain  conductors  up- 
on appellants'  houses  might  still  be  choked 
somewhat,  and  their  fabrics  and  paints  dis- 
colored and  their  carpets  and  curtains  in- 
jured. That  they  still  might  have  some  dif- 
ficulty in  removing  the  grease  stains  from 
their  garments  and  paints,  and  their  shade 
trees  and  fruit  trees,  if  such  be  of  value 
amid  the  smoke  of  Pittsburgh,  might  be  de- 
stroyed, and  their  property  might  be  depre- 
ciated from  25  to  50  per  cent  of  its  value. 
Such  latter  damage,  however,  being  directly 
to  the  property  itself,  is  clearly  ascertain- 
able, and  cannot  well  be  classed  as  irrepar- 
able. 

The  facts  thus  marshaled  present  an  ac- 
cumulation of  injurious,  irreparable  results 
likely  to  occur  from  a  decree  against  appel- 
lee that  should,  in  view  of  those  capable  of 
reparation  that  might  occur  to  appellants, 
constrain  a  chancellor  to  refuse  to  make  it. 
While  a  judge  has  no  right  to  be  influenced 
in  the  determination  of  a  case  merely  be- 
cause of  the  effect  of  a  decision,  yet  when 
it  is  a  matter  of  g^ace,  guided  by  sound  dis- 
cretion, he  may  well,  in  the  exercise  of  such 
discretion,  wisely  consider  some  of  the  con- 
sequences that  may  result  from  his  action, 
and  manifestly  so  when  a  manufacturing 
district  on  the  one  side  and  a  residential  lo- 
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cality  on  the  other  are  involved;  and  the- 
learned  trial  judge  very  significantly  says: 
"Wliile  the  extent  of  the  injury  resulting  to- 
plaintiffs  from  the  dust  can  be  ascertained, 
the  injury  resulting  to  defendants  by  a  de- 
cree cannot  be  estimated.  Such  a  decree- 
would  practically  mean  the  shutting  down 
of  not  only  its  furnaces,  but  also  its  iron 
and  steel  works,  representing  together  a 
capital  of  at  least  $60,000,000  and  the  em- 
ployment of  nearly  11,000  persons.  The  ef- 
fect of  a  restraining  order  will  not  be  con- 
fined to  the  defendant  company,  because,  if 
it  is  unlawful  for  defendant  company  to  use 
Meaaba  ores,  it  is  also  unlawful  for  every 
other  furnace  in  this  county  to  use  those 
ores.  An  injunction,  therefore,  in  this  case 
would  affect  injuriously  every  one  of  the  37 
blast  furnaces  in  Allegheny  county,  and 
their  allied  industries,  with  capital,  as 
shown  by  the  industrial  statistics  of  the 
commonwealth,  aggregating  $400,000,000, 
and  'imploying  60,000  persons.  As  there  are 
not  sufficient  Old  Range  ores  mined  to  sup- 
ply the  demand,  if  the  exclusive  use  of 
these  ores  be  required,  a  decree  which  makes 
the  use  of  Mesaba  ores  impossible  means  the 
shutting  down  of  every  blast  furnace  in  the 
county  within  a  year,  as  the  supply  of  Old 
Range  ores  will  be  exhausted  within  that 
time.  What  that  would  mean  to  the  people 
of  this  city  and  county  needs  no  discussion. 
The  damage  would  be  inestimable." 

A  decree,  operative  of  destructive  results 
so  far-reaching  and  extensive  as  thus  indi- 
cated, certainly  might  well  warrant  the  de- 
duction that  in  it  there  was  not  a  suspicion 
of  that  "matter  of  grace"  held  to  be  an  ele- 
ment in  the  determination  of  a  chancellor  in* 
cases  of  this  character.  Pittsburgh  is  a 
monument  to  the  progress  and  activity  of 
the  manufacturing  interests,  and  her  achieve- 
ments in  that  direction  have  made  her  one  of 
our  most  conspicuous  cities.  Judicial  re- 
striction that  would  limit  these  activities 
might  well  be  regarded  as  inimical  •  to  her 
best  interests  in  the  direction  of  progress, 
and  where  judicial  action  is  based  upon 
"matter  of  grace,"  guided  by  wise  discre- 
tion, it  should  not  be  unnecessarily  nar- 
rowed, but  should  be,  to  an  extent  as  far  as 
may  be  practicable  and  legal,  broadened  in 
a  way  most  wise  for  the  best  form  of  prog- 
ress and  the  highest  standard  of  develop- 
ment. 

I  am  of  opinion  that  the  decree  of  the 
court  below  dismissing  the  bill  should  be 
affirmed. 

Petition  for  rehearing  overruled. 
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V. 

Joseph  W.  LEECH  et  al,  Appt9. 


( 


s.  c. 


) 


1.  Locflil  lodsres  of  a  mataal  benellt  so- 
ciety- are  the  asrents  of  tlie  supreme 
eanap,  for  whose  acts  within  the  scope  of 
their  authority  the  latter  is  responsible, 
where  the  supreme  camp,  which  is  organized 
and  incorporated  for  the  purpose  of  furnish- 
ing aid  to  members  and  their  families,  selects 
and  organizes  local  lodges  to  transact  its 
business,  which  are  under  its  complete  di- 
rection and  control,  and  the  members  of  which 
are  to  all  Intents  and  purposes  members  of 
the  supreme  camp. 

S.  Althongrli  It  Is  the  duty  of  the  court 
to  determine  the  authority  of  local 
lodges  of  a  mutual  benefit  society  when  the 
written  instruments  determining  such  au- 
thority are  before  It,  the  lodge  cannot  com- 
plain of  the  submission  of  the  question  to  the 
Jury,  which  made  the  true  construction,  and 
which  was  given  an  opportunity  to  find 
against  such  construction  and  in  favor  of  the 
contention  of  the  lodge. 

8.  The  supreme  lodgre  of  a  mntiial  hen- 
ellt  society-  -which  has  authorised  its 
airentt  a  IcKsal  lodsre,  to  initiate  mem- 
hers  into  the  order,  is  liable  tor  injuries  in- 
flicted upon  a  candidate  by  the  use  of  a  me- 
chanical goat  in  the  initiation  ceremony,  al- 
though it  has  not  authorized  the  use  of  such 
contrivance. 

<A.  The  opinion  of  an  expert  -witnesM  as 
given  on  the  stand  cannot  be  contradicted  or 
qualified  by  showing  what  some  author  has 
said  upon  the  subject 

B.  An  expert  -^ritness  is  not  deprived  of 
the  riflrht  to  irive  his  opinion,  when,  in 
response  to  an  objection  that  he  is  referring 
to  authorities,  the  court  Instructs  him  to  tell 
what  he  knows,  what  his  experience  has  been. 
and  what  his  opinion  is. 

(July  14.  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circnit  Court  for 
York  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendants'  wrongful  acts.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  E.  Finley,  H.  C.  Brome,  and 
J.  S.  Brice,  for  appellants: 

The  construction  of  a  written  paper  is  a 
question  of  law  for  the  court,  and  not  a 
question  of  fact  for  the  jury. 

NOTK. — For  other  cases  In  this  series  hold- 
ing that  local  lodires  of  a  benefit  society  are 
the  agents  of  the  supreme  lodge,  which  is 
bound  by  their  acts,  see  Murphy  v.  Independent 
Order,  fi.  &  D.  of  J.  of  A.  50  L.  R.  A.  Ill,  and 
Bragaw  v.  Supreme  Ix>dge  K.  &  L.  of  H.  54  L. 
R,  A.  .«02. 
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Russell  V.  Arthur,  17  S.  C.  479;  DeCamps 
V.  Carpin,  19  S.  C.  124;  Pelzer  v.  Steadman, 
22  S.  C.  279;  Rogers  v.  Florence  R.  Co,  31 
S.  C.  378,  9  S.  E.  1059;  State  v.  Williams, 
32  S.  C.  123,  10  S.  E.  876;  Bowen  v.  Caro* 
Una,  a.  C.  d  C.  R.  Co.  34  S.  C.  217,  13  S.  E- 
421 ;  Bratton  v.  Lowry^  39  S.  C.  389,  17  S. 
E.  832;  Wylie  v.  Commercial  d  Farmers' 
Bank,  63  S.  C.  422,  41  S.  E.  604. 

An  expert  may  be  examined  as  to  how  far 
standard  works  sustain  or  conflict  with  his 
opinion. 

State  V.  Coleman,  20  S.  C.  451;  MoKel- 
vey,  Ev.  188. 

The  sovereign  camp  can  in  no  view  of  the 
case  be  held  liable  and  responsible  for  the 
unauthorized  acts  of  the  individual  mem- 
bers of  the  order. 

Jumper  v.  Sovereign  Camp  W.  W.  62  C. 
C.  A.  361.  127  Fed.  636. 

Mr,  George  W.  8.  Hart^  for  respondent : 

It  is  no  more  the  duty  of  a  trial  judge,  in 
the  absence  of  a  request,  to  interpret  or  con- 
strue a  written  instrument  for  the  jury, 
than  it  if?  his  duty  to  charge  the  jury  upon 
specific  matters. 

Uammett  v.  Brown,  44  S.  C.  402,  22  S.  E. 
482:  Wagener  v,  Kirven,  56  S.  C.  135,  34  S. 
E.  18;  McElwee  v.  Hutchinson,  10  S.  C.  N. 
S.  430. 

Reference  to  books  was  properly  excluded. 

Ashicortk  v.  Kittridge,  12  Cush.  193,  69 
Am.  Dec.  179;  Bloomington  v.  Shr'ock,  110 
Til.  219,  51  Am.  Rep.  679;  Biwhy  v.  Omaha 
d  C.  B.  iV.  Co.  105  Iowa,  293,  43  L.  R.  A. 
533,  67  Am.  St.  Rep.  299,  75  N.  W.  182; 
Stilling  ▼.  Thorp,  54  Wis.  528,  41  Am.  Rep. 
60,  11  N.  W.  906;  People  v.  Hall,  48  Mich. 
4S2,  42  Am.  Rep.  477,  12  N.  W.  665 ;  15  Am. 
&  Eng.  Enc.  Law,  p.  207;  Marshall  v. 
Brown,  50  Mich.  148,  15  N.  W.  55;  State  v. 
Coleman,  20  S.  C.  451;  State  v.  Terrell,  12 
Rich.  L.  328;  State  v.  Foote,  58  S.  G.  219; 
36  S.  E.  551  ;  Code  of  Laws  1902,  §  2902. 

Mr.  James  F.  Hart  also  for  respondent. 

Gary,  A.  J.,  delivered  the.  opinion  of  the 
court : 

This  is  an  action  for  damages  sustained 
by  the  plaintiff  on  tlie  night  of  his  initia- 
tion into  a  subordinate  camp  of  the  Wood- 
men of  the  World,  in  consequence  of  the  use 
of  a  mechanical  goat.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1,000. 

The  assignments  of  error  are  as  follows: 

"  ( 1 )  Because  it  is  respectfully  submitted 
that  his  honor  the  presiding  judge  erred, 
as  a  matter  of  law.  in  charging  the  jury  as 
follows:  *Now,  it  is  argued  here  by  the 
plaintiff  that  the  subordinate  camp  is  a 
constituent    part    of    the    sovereign    camp. 
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Now,  that  is  a  matter  of  fact  for  you  to  find 
from  the  testimony, — ^whether  it  is  or  not. 
That  involves  a  different  principle  than  the 
principle  involved  in  a  mere  agency.  If  the 
Hubordinate  camp  is  a  constituent  part  of 
the  sovereign  camp, — if  you  find  that  the 
subordinate  camp  is  a  part  of  it, — then  the 
act  of  the  subordinate  camp  is  the  act  of  the 
sovereign  camp;  that  is,  the  act  of  one  and 
the  same  party/  Thus  leaving  it  to  the 
jury  to  interpret  the  written  instruments  of- 
fered in  evidence,  in  which  the  relation  ex- 
isting between  the  sovereign  camp  and  the 
subordinate  camps  were  fully  set  forth,  to 
wit,  t)ie  articles  of  incoi*poration  of  the  sov- 
ereign camp,  the  constitution  and  by-laws  of 
the  order,  and  the  insurance  policy  issued 
by  the  sovereign  camp  to  the  members  of  the 
subordinate  camps. 

'^(2)  Because  his  honor  erred,  as  a  matter 
of  law,  in  not  construing  the  articles  of  in- 
c<n*poration,  the  constitution  and  by-laws  of 
the  order,  and  the  insurance  policy  issued 
by  the  sovereign  camp  to  the  members  of 
the  subordinate  camp,  as  to  whether  or  not 
the  subordinate  camp  was  a  constituent 
part  of  the  sovereign  ctimp,  instead  of  leav- 
ing it  to  the  jury  to  determine,  as  a  question 
of  fact,  what  that  relation  was. 

''(3)  Because  his  honor  erred  in  leaving 
it  to  the  jury  to  construe  the  articles  of  in- 
oorporation,  the  constitution  and  by-laws  of 
the  order,  the  ritual  of  the  order,  and  the 
insurance  policy  issued  by  the  order,  all  of 
which  wpre  written  instruments,  and  to  de- 
termine, as  a  fjuostion  of  fact,  whether  or 
not  the  subordinate  oimp  was  a  constituent 
part  of  the  sovereign  camp. 

"(4)  Because  his  honor  erred,  as  a  matter 
of  law,  in.  refusing  to  charge  the  jurj^:  *If 
vou  find  from  the  evidence  that  the  defend- 
nnt  Sovereign  Camp  Woodmen  of  the  World 
is  a  fraternal  beneficinry  association,  hav- 
inff  po>\er  only  to  collect  assessments  and 
dues  from  its  members.  t<»  pay  death  losses, 
for  the  erecticin  of  nionunients,  and  the  pay- 
ment of  the  Icfritimate  expenses  of  the  man- 
agement of  its  bu**inefls.  then  you  are  in- 
structed that  the  plaintiff  is  conclusively 
presumed  to  have  known  at  the  time  of  his 
initiation  as  a  meml>er  of  the  local  camp  at 
Hickory  Grove  that  the  defendant  Sover- 
eign Camp  of  the  Woodmen  of  the  World 
was  not  liable  for  the  torts  of  the  local 
camp  or  its  members,  and  your  verdict 
should  1m?  for  the  defendant  sovereign  camp.' 

"  (5)  Because  his  honor  erred,  as  a  matter 
of  law.  in  charginjr  the  jury  as  follows: 
*(>ur  law  does  not  go  so  far  as  to  say  in  a 
case  like  that  that  the  plaintiff  should  be 
conclusively  presumed  to  have  known  that 
the  parent  camp.  I  will  call  it, — the  sov- 
ereign camp, — would  not  be  liable  for  its 
torts.  That  is  a  matter  of  fact  for  you  to 
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find.*  Thus  leaving  it  to  the  jury  to  con- 
strue the  articles  of  incorporation,  the  con- 
stitution and  by-lawB  of  the  sovereign  camp, 
the  ritual  furnished  by  the  sovereign  camp, 
and  the  insurance  policy  issued  by  the  sov- 
ereign camp,  all  of  which  were  written  in- 
struments, and  determine,  as  a  question  of 
fact,  whether  or  not  the  sovereign  camp  was 
liable  for  the  torts  of  the  members  of  the 
subordinate  camp. 

'*(6)  Because  his  honor  erred  in  not  in- 
structing the  jury  that  the  written  instru- 
ment in  evidence,  above  referred  to,  showed 
that  the  sovereign  camp  was  not  liable  for 
the  torts  of  members  of  the  subordinate 
camps. 

"(7)  Because  his  honor  erred  in  refusing 
defendant's  motion  for  a  new  trial  upon  the 
grounds  that  the  verdict  was  contrary  to 
the  weight  of  the  testimony,  and  upon  the 
further  grounds  that  his  honor  had  erred 
in  leaving  to  the  jury  to  decide,  as  a  matter 
of  fact,  whether  or  not  the  subordinate 
camp  was  a  constituent  part  of  the  sovereign 
camp,  and  whether  or  not  the  sovereign 
camp  was  liable  for  the  torts  of  the  members 
of  the  subordinate  camp,  and  in  not  constru- 
ing the  articles  of  incorporation,  constitu- 
tion and  by-laws,  and  insurance  policy. 

"(8)  Because  the  verdict  against  the  de- 
fendant sovereign  camp  was  contrary  to  law 
and  evidence,  in  that,  it  being  admitted  that 
there  was  nothing  in  the  initiatory  exercises 
prescribed  and  required  by  the  sovereign 
camp  that  required  the  use  of  a  mechanical 
goat,  and  that  the  plaintiff,  if  injured  at 
all.  was  injured  while  riding  a  mechanical 
goat,  the  sovereign  camp  was  in  no  way 
liable  for  such  injury! 

"(0)  Because  the  verdict  was  contrary  to 
the  law,  in  that  it  holds  the  sovereign  camp 
linble  for  the  torts  of  the  members  of  tho 
subordinate  camp. 

"(lOi  Because  the  verdict  was  contrary 
to  the  law  and  the  evidence,  in  that  the  evi- 
dence showed  that  the  defendant  was  not 
injured  as  alleged  while  being  initiated  into 
the  order  of  the  Woodmen  of  the  World. 

**(11)  Because  his  honor  erred  in  refus- 
ing to  allow  defendant's  counsel  to  ask  Dr. 
J.  I).  McDowell,  an  expert  witness  for  plain- 
tiff, 'if  Lydston  was  a  standard  medical 
work  on  genito-urinary  and  venereal  and 
sexual  disease's,'  and  his  honor  further  erred 
in  not  allowing  defendant's  counsel  to  read 
extracts  from  said  work,  and  ask  said  wit- 
ness if  en  id  statements  were  true. 

"(12)  Because  his  honor  further  erred  in 
not  allowing  defendant's  ooimsel  to  ask  Dr. 
W.  M.  Love,  an  expert  witness  for  defend- 
ant, if  certain  medical  works  were  standard 
and  good  authority,  and  his  honor  further 
erred  in  refusing  to  allow  defendant's  coun- 
sel to  ask  said  witness  if  certain  statements 
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in  medical  works  were  true,  and  also  in  re- 
fusing to  allow  defendant's  counsel  to  ask 
I>r.  M.  J.  Walker,  a  witness  for  plaintiff,  the 
same  question." 

We  will  first  construe  the  instruments  in 
writing  introduced  in  evidence,  for  the  pur- 
pose of  ascertaining  the  relation  the  Sover- 
eign Camp  of  the  Woodmen  of  the  World, 
the  subordinate  camps,  and  the  members 
sustained  towards  each  other.  In  the 
amended  and  substituted  articles  of  incor- 
poration of  the  Sovereign  Camp  of  the 
Woodmen  of  the  World,  are  the  following: 

"Article  1.  The  name  of  this  corporation 
is  'Sovereign  Camp  of  the  Woodmen  of  the 
World,  and  its  principal  office  and  place  of 
business  shall  be  in  the  city  of  Omaha  and 
state  of  Nebraska. 

"Art.  2.  This  corporation  is  and  shall  be 
a  fraternal  beneficiary  association,  formed 
and  carried  on  for  the  sole  benefit  of  its 
members  and  their  beneficiaries,  and  not  for 
profit.  It  has  and  shall  continue  to  have  a 
lodge  system,  with  ritualistic  form  of  work 
and  representative  form  of  government. 

"Art.  3.  The  object  for  which  this  corpo- 
ration was  formed  and  its  plan  of  doing  busi- 
ness are  and  shall  be  to  combine  white  male 
persons  between  the  ages  of  eighteen  and 
fifty-five  of  sound  bodily  health,  and  exem- 
plary habits  and  good  moral  character,  who* 
shall  be  required  to  pass  a  satisfactory  medi- 
cal examination,  into  a  secret,  fraternal, 
beneficiary,  and  benevolent  order,  to  provide 
funds  derived  from  beneficiary  calls,  assess- 
ment and  dues  collected  from  its  members 
for  the  payment  of  the  expenses  of  conduct- 
ing the  business  thereof,  and  to  create  a 
fund  to  be  paid  to  beneficiaries  on  the  death 
of  a  beneficiary  member,  and  to  erect  a  mon- 
ument at  the  grave  of  each  deceased  benefi- 
ciary member,  and  for  such  other  purposes 
as  the  corporation  may  from  time  to  time 
de(>ermine,  not  prohibited  by  the  laws  of  the 
state  of  Nebraska. 

"Art.  4.  This  corporation  shall  have  pow- 
er through  its  sovereign  camp  and  executive 
council  to  provide  a  constitution  and  laws, 
by-laws,  rules,  and  regulations  for  its  own 
l^overnment  and  that  of  its  camps  and  mem- 
bers, and  to  alter  and  amend  its  constitu- 
tion, laws,  by-laws,  rules,  and  regulations  at 
any  session  of  the  sovereign  camp  or  sov- 
ereign executive  council.  The  constitution 
and  laws,  by-laws,  rules,  and  regulations 
now  in  force  shall  continue  in  force  and  ef- 
fect tmtil  altered,  amended,  or  repealed.  It 
shall  have  power  to  purchase  and  hold  such 
real  and  personal  property  as  shall  be  neces- 
sary for  its  convenience  and  use,  and  may 
sell,  transfer,  or  dispose  of  the  same  as  it 
may  deem  necessary.  It  shall  have  power  to 
le^T  assessments  and  dues  on  all  its  mem- 
bers,  to  fix  the  amount  thereof  and  the  man- 
tfO  L.  R.  A. 


ner  of  collecting  the  same.  It  may  contract 
for  the  purchase  and  sale  of  supplies,  para- 
phernalia, badges,  and  other  appliances  used 
in  the  work  and  business  of  the  order,  and 
may  do  all  other  acts  and  things  necessary 
to  carry  out  the  objects  and  purposes  for 
which  it  is  organized. 

"Art.  6.  .  .  .  The  sovereign  camp  shall 
have  and  may  exercise  full  legislative  power 
in  all  matters  affecting  its  management  and 
good  of  the  order.  It  may  provide  for  the 
suspension  and  expulsion  of  camps  and  mem- 
bers, for  failure  to  pay  assessments,  dues, 
or  other  demands  of  the  sovereign  camp,  or 
its  oflicers  acting  under  the  constitution  and 
laws  of  the  order,  and  for  the  violation  of 
the  constitution  and  laws  of  the  order  as 
they  now  exist  or  may  hereafter  be  adopt- 
ed." 

The  constitution  of  the  Sovereign  Camp  of 
the  ^^'oodmen  or  the  World  contains  these 
sections : 

"Section  1.  Name.  This  corporation  shall 
be.  known  as  'Sovereign  Camp  of  the  Wood- 
men of  the  World,'  and  shall  be  composed 
of  a  sovereign  camp,  beneficiary  head  camps, 
convention  head  camps,  and  camps  with 
powers  and  duties  as  hereinafter  defined. 

"Sec.  2.  Powers.  The  'sovereign  camp' 
shall  have  original  and  appellate  jurisdic- 
tion in  all  matters  pertaining  to  the  general 
welfare  of  the  order.  It  may  entertain  and 
determine  charges  against  any  of  its  mem- 
bers, and  all  other  matters  of  controversy 
which  may  be  brought  to  it  on  appeal  from 
camps,  head  camps,  convention  head  camps, 
and  the  sovereign  executive  council  .  .  • 
and  its  decision  shall  be  final.  It  shall  is- 
sue and  may  revoke  charters  to  camps. 
.  .  .  It  shall  have  the  power  to  enact  laws 
for  its  own  government,  the  government  of 
its  convention  head  camps  and  camps,  and 
for  the  control  and  management  of  the  busi- 
ness of  the  order  generally  .  .  .  and  to 
provide  penalties  for  the  violation  thereofi 
It  shall  have  power  to  prescribe  the  rights, 
privileges,  duties,  and  responsibilities  of  it- 
self, its  camps,  and  the  members  of  the  or- 
der, and  to  finally  determine  the  same.  It 
shall  prepare  and  publish  the  rituals  and 
ceremonies  of  the  order,  which  shall  not  be 
altered,  changed,  or  amended.  ...  It 
shall  have  the  power  to  provide  for  the  levy 
and  collection  of  ^assessments  and  dues  on 
its  meml)ers  .  .  .  necessary  to  pay*  all 
beneficiary  claims  and  expenses  of  manage- 
ment, and  shall  have  generally  such  powers, 
and  may  perform  such  duties,  as  it  may  deem 
wise  for  the  welfare  of  the  order  and  to  es- 
tablish the  rights  and  perpetuity  of  the  or- 
der. It  shall  be  the  sole  judge  of  the  elec- 
tion and  qualification  of  its  own  officers  and 
members,  and  Rhall  establish  rules  for  their 
government,  and  may  by  itself  or  through 


726 


South  Cabolina.  Supreme  Court. 


JiTLr, 


its  sovereign   executive  council  suspend  or 
remove  any  officer  or  member  for  cause." 

*'Sec.  62.  Beneficiary  Certificates.  All  ben- 
eficiary certificates  shall  be  issued  in  the 
name  of  'Sovereign  Camp  of  the  Woodmen 
of  the  World,'  and  shall  be  assigned  by  the 
sovereign  commander  and  sovereign  clerk, 
attested  by  the  corporate  seal.  They  shall 
be  countersigned  by  the  consul  commander 
and  clerk  of  the  camp,  and  shall  not  be  is- 
sued for  less  than  five  hundred  ($500)  dol- 
lars nor  for  more  than  three  thousand  ($3,- 
000)  dollars,  and  shall  be  in  such  form  as 
shall  be  prescribed  by  the  sovereign  com- 
mander in  conformity  to  the  laws  of  the  or- 
der." 

"Sec.  81.  Camps  shall  only  have  such  pow- 
ers as  are  given  by  the  constitution  and  laws 
of  the  sovereign  camp.  They  may  adopt  by- 
laws for  their  own  government  not  incon- 
sistent with  the  constitution  and  laws  of  the 
sovereign  camp,  but  such  by-laws  roust  be 
submitted  to  and  approved  by  the  sovereign 
commander  before  taking  effect." 

There  is  nothing  in  the  ritual  of  tlie  order 
authorizing  the  use  of  a  mechanical  goat  as 
part  of  the  ceremony  in  the  initiation  of  a 
member. 

Tn  order  to  accomplish  the  objects  for 
which  the  ftovereign  camp  was  organized,  it 
was  necessary,  from  the  very  nature  of  the 
1>u»iness,  to  call  to  its  assistance  the  services 
of  persons  through  whom  it  might  act,  in 
transacting  the  affairs  of  the  order  in  vari- 
ous localities.  It  selected  and  organized 
local  lodges  for  the  purpose  of  meeting  this 
necessity.  Not  only  the  subordinate  camps, 
biit  the  members  as  well,  were  under  the 
complete  direction  and  control  of  the  parent 
camp,  in  whose  name  the  benefit  certificates 
were  required  by  the  constitution  to  be  is- 
sued; and,  when  a  member  died,  payment  of 
the  benefit  certificate  was  to  be  made  by  the 
sovereign  camp.  These  facts  show  that, 
when  a  person  was  initiated  in  a  local  lodge, 
he  became,  to  all  intents  and  purposes,  a 
member  of  the  sovereign  camp.  And  they 
further  show,  under  the  authority  of  Black- 
well  V.  British  American  Mortg.  Co.  65 
S.  C.  lis,  43  S.  E.  395,  that  the  subordinate 
camps  were  the  agents  of  the  sovereign 
camp.  In  the  case  just  mentioned  the  court 
uses  this  language:  'The  business  of  the 
company  was  such  as  necessarily  compelled 
it  to  rely  upon  the  work  of  other  parties, 
and  this  necessity  usually  and  naturally 
gives  rise  to  the  employment  of  agents. 
When,  therefore,  this  work  is  done  by  others, 
there  is  a  strong  implication  that  they  are 
the  agents  of  the  parties  receiving  the  bene- 
fit of  their  services."  Our  conclusion  that 
tHe  subordinate  lodge  Vas  the  agent  of  the 
sovereign  camp  is  in  harmony  with  the  cases 
of  Supreme  Lodge  K,  of  P.  v.  Wither  a ,  177 
66  L.  R.  A. 


U.  S.  260,  44  L.  ed.  762,  20  Sup.  Ct.  Rep. 
611;  Murphy  v.  Independent  Order ^  8.  d  D. 
of  J,  of  A,  77  Miss.  830,  50  L.  R.  A.  Ill,  27 
So.  624;  and  Bragavo  v.  Supreme  Lodge  K. 
d  L.  of  B,  128  N.  C.  354,  54  L.  R.  A.  602, 
38  S.  E.  905.  As  the  subordinate  lodges 
were  the  agents  of  the  sovereign  camp,  the 
acts  of  the  local  camps  were  binding  upon 
the  parent  camp,  if  performed  within  the 
scope  of  the  agency,  even  though  not  author- 
ized by  the  sovereign  camp.  The  court,  in 
the  case  of  Hutchison  v.  Rock  Hill  Real  Es- 
tate d  Loan  Co,  65  S.  C.  75,  43  S.  E.  295, 
quotes  with  approval  the  following  language 
from  §  452  of  Story  on  Agency:  "It  is  a 
general  doctrine  of  law  that,  although  the 
principal  is  not  ordinarily  liable  (for  he 
sometimes  is)  in  a  criminal  suit  for  the  acts 
or  misdeeds  of  his  agent,  unless,  indeed,  he 
has  authorized  or  co-operated  in  them,  yet 
he  is  held  liable  to  third  persons  in  a  civil 
suit  for  the  frauds,  deceits,  concealments, 
misrepresentations,  negligences  and  other 
malfeasances  and  omissions  of  duty  of  his 
agent  in  the  course  of  his  employment,  al- 
though the  principal  did  not  authorize  or 
justify  or  participate  in,  or,  indeed,  know  of, 
such  misconduct,  or  even  if  he  forbade  the 
acts  or  disapproved  of  them.  In  all  such 
cases  the  rule  applies,  respondeat  superior; 
and  it  is  founded  upon  public  policy  and 
convenience,  for  in  no  other  way  could  there 
be  any  safety  to  third  persons  in  their  deal- 
ings either  directly  with  the  principal,  or 
indirectly  with  him  through  the  instrwnen- 
tality  of  agents.  In  every  such  case  the 
principal  holds  out  his  agent  as  competent 
and  fit  to  be  trusted,  and  thereby,  in  effect, 
he  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency." 
To  the  same  effect  is  the  case  of  Reynolds  v. 
Witte,  13  S.  C.  5,  36  Am.  Rep.  678. 

His  honor  the  presiding  judge  should  have 
construed  the  instruments  of  writing  intro- 
duced in  evidence,  and  in  the  manner  just 
stated,  but  his  failure  to  do  so  was  not  pre- 
judicial to  the  appellants,  for  his  charge 
gave  the  jury  the  opportunity  of  finding* 
against  the  plaintiff  upon  a  question  of  fact 
that  should  not  have  been  submitted  to 
them.  These  views  dispose  of  all  the  excep- 
tions except  those  numbered  11  and  12. 

The  eleventh  exception  will  next  be  con- 
sidered. 

Tlie  record  shows  that  the  question  arose 
in  the  following  manner : 

Doctor,  is  Lydson  a  standard  medical 
work  on  genito-urinary  and  venereal  and 
sexual  diseases? 

Mr.  Hart:  I  object.  Medical  books  are 
not  evidence.  Medical  books  are  not  evi- 
dence except  in  cases  of  insanity.     Medical 
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l)ooks  are  not  evidence  in  eases  of  this  char- 
acter. 

p.  I  will  ask  him  if  that  is  good  author- 
ity ? 

Mr.  Hart:     T  object  to  that. 

Mr.  Brioe :  Tliis  is  an  expert  witness,  and 
the  witness  had  stated  that  the  authorities, 
medical  authorities, — that  is  what  the  wit- 
ness means, — state  that  a  man  can  have  an 
injury  so  slight  as  not  to  be  noticed  at  the 
time,  and  yet  serious  results  follow.  I  am 
not  introducing  the  authority.  I  am  simply 
asking  him  whether  this  is  an  authority. 

The  Court:  The  object  of  the  question  is 
to  introduce  the  book? 

Mr.  Brice :  I  am  simply  going  to  ask  him 
if  this  is  an  authority,  and  read  him  a  piece, 
^and  ask  him  if  that  is  good  authority  or 
not? 

The  Court:  That  introduces  the  book. 
You  wish  to  contradict  or  qualify  the  opin- 
ion of  the  doctor  on  the  stand.  Otherwise  it 
Avould  be  irrelevant.  (Testimony  excluded. 
Exception  taken.) 

Tlie  presiding  judge  simply  ruled  that  you 
^could  not  contradict  or  qualify  the  opinion 
of  the  doctor  on  the  stand  by  showing  what 
some  author  had  said.  In  this  there  was  no 
-error. 

We  proceed  to  consider  the  last  excep- 
"tion. 

The  question  presented  by  this  exception 
iiroao  as  follows: 


Q,  Doctor,  which  one  of  the  testicles  are 
these  tubercular  germs  more  likely  to  at- 
tack? 

A,  Well,  sir,  the  right  testicle  is  more  sus- 
ceotible  to  tubercular  diseases  than  the  left. 
There  has  never  been  any  logical  reason  giv- 
en why  it  is  the  case. 

Q,  But  you  state  that  to  be  the  fact  ? 

Jl.  Yes,  sir;  in  80  per  cent, — eight  cases 
out  of  ten.  Eight  cases  out  of  ten  occur  in 
the  right  testicle. 

Mr.  Hart:  You  are  giving  your  own  ex- 
perience,— nothing  that  is  recorded? 

A.  It  is  an  opinion  based  on  what  I  Imve 
read,  not  what  I  have  seen. 

Q.  That  is  your  opinion? 

A.  It  is  an  opinion  based  on  what  I  have 
read. 

Mr.  Hart:  The  witness  is  still  referring 
to  authoritie.s. 

The  Court:     Just  give  your  opinion. 

The  Witness:  Your  honor,  I  don't  know 
how  to  answer  that  question.  If  your  honor 
tells  me  not  to  answer  that  question  I  will 
not  do  so. 

The  Court:  When  they  ask  a  question 
tell  what  you  know,  what  your  experience 
has  been,  what  your  opinion  is. 

Thin  ruling  was  not  erroneous,  as  it  al- 
lowed tlie  witness  to  state  his  opinion. 

It  is  the  judgment  of  this  court  that  the 
judgvient  of  the  Circuit  Court  he  affirmed. 


TEXAS  COURT  OF  CRIMINAL  APPEAI5. 


Ea  parte  L.  M.  GREEN. 

( • . .  .Tex.   Crim.   App ) 

Criticism  of  the  manner  In  ^vhich  trials 
are  cond  acted  In  court  cannot  be  punished 
as  a  contempt  of  the  court,  unless  it  refers 
to  some  particular  case  pending  before  the 
court. 

(June  22,  1904.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  petitioner  from  cus- 
tody to  which  he  had  been  committed  for  al- 
leged contempt  of  court.  Petitioner  dis- 
rcharged. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Johnson  Sc  Ednrards  and  F.  J. 
"H cCord  for  relator. 


Messrs.  W.  A.  Hanson  and  Howard 
Martin  for  the  State. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  habeas  corpus  proceed- 
ing sued  out  before  this  court.  During  the 
January  term,  1904,  of  the  county  court  of 
Smith  county,  L.  M.  Green,  one  of  the  ed- 
itors of  the  Tyler  Courier,  a  newspaper  pub- 
lished and  circulated  in  Tyler,  Smith  coun- 
ty, and  vicinity,  in  the  issue  of  said  paper 
on  January  21st,  wrote  and  published  the 
following  editorial,  to  wit: 

Why  Is  It  Thus? 
The  people  of  Smith  county  are  having 


Note. — For  other  cases  in  this  series  as  to 
-contempt  by  criticism  of  court,  not  referring  to 
any  pending  litigation,  see  State  ▼.  Kaiser,  8 
L.  R.  A.  585,  with  note  as  to  contempt  in  pres- 
ence of  court,  and  State  ex  rel.  Ashbaugh  y.  Cir- 
-cuit  Court,  38  L.  R.  A.  554. 

For  contempt  generally  by  newspaper  publi- 
^6  L.  K.  A. 


cations,  see  Cooper  v.  People,  6  L.  R.  A.  430 ; 
People  ex  rel.  Connor  v.  Stapleton,  23  L.  R.  A. 
787;  State  ▼.  Tngwell,  43  L.  R.  A.  717;  Tele- 
gram  Newspaper  Co.  y.  Com.  44  L.  R.  A.  159 ; 
Stete  y.  Bee  Pub.  Co.  50  L.  R.  A.  195;  and 
Ex  parte  Foster,  60  L.  R.  A.  631. 
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the  wool  pulled  over  their  eyes,  and  a  great 
many  of  these  poor  creatures  don't  know  it. 
But  if  they  were  tied  hand  and  foot,  and 
compelled  to  sit  in  the  courthouse,  and 
forced  to  witness  the  proceedings  in  the  trial 
of  criminal  cases  for  one  week  in  the  county 
court,  they  would  come  out  of  that  building 
in  full  agreement  with  the  Courier,  which 
asserts  that  the  county  criminal  court  pro- 
ceedings are  not  far  removed  from  a  public 
disgrace.  Witnesses  are  denounced  and  ac- 
cused of  all  sorts  of  crimes  while  in  the  wit- 
ness box,  and  jurors  are  offended,  ridiculed, 
and  forced  into  argument  and  to  answer 
questions  put  with  the  sole  purpose  of 
aggravating  and  provoking  them  to  say 
something  that  will  disqualify  the  juror  in 
that  case. 

The  editor  sat  in  the  courthouse  recently 
and  heard  a  Ia^vyer  tell  the  judge  that  "I 
know  that  I  cannot  get  a  fair  trial  for  my 
client  in  this  court,"  and  the  judge  sat  like 
a  school  boy  would  when  being  lectured  by 
the  teacher. 

The  taxpayers  of  the  county  are  paying 
dearly  for  this  public  disgrace.  They  foot 
the  bills  and  pay  the  penalty  for  tol- 
erating these  prooedings  that  are  mak- 
ing mockery  of  court  trials.  For  sev- 
eral years  the  Courier  has  been  in- 
directly and  directly  trjing  to  arouse 
the  people  in  their  own  interest  and  for 
their  own  benefit,  but  it  has  made  poor  head- 
way. What  is  needed  is  jurors  and  wit- 
nesses with  nerve  enough  to  sit  in  the  jury 
box  and  witness  chair  with  a  gun.  and  then 
pull  down  on  the  first  lawyer  that  offers 
them  an  insult.  Where  the  court  will  offer 
no  protection  the  individual  should  protect 
himself  from  insult.  He  wouldn*t  have  to 
kill  any  lawyer.  A  lawyer  can  scent  danger 
as  far  as  anyone. 

The  people  of  Smith  county  owe  it  to 
themselves  to  get  together  in  their  own 
neighborhoods  and  discuss  this  disgrace  and 
what  is  best  to  be  done  with  it.  If  any  of 
the  farmers  are  so  ignorant  as  not  to  know 
what  is  going  on  in  the  courthouse,  let  them 
talk  with  the  witnesses  and  jurors  who  have 
been  in  the  present  county  court  now  in  ses- 
sion, and  then  they  will  know  how  to  pro- 
ceed. They  will  have  the  information,  not 
from  the  Courier,  but  from  other  sources  as 
well,  and,  in  order  to  help  along,  the  Courier 
here  publishes  the  names  of  the  jurors  for 
this  week;  but  they  are  not  onto  the  jug- 
glery on  the  outside,  but  Rev.  M.  O.  Meador 
and  other  good  citizens  are  onto  it.  Here 
are  the  names  of  the  jurors:  J.  8.  Hill,  E. 
R.  Gibson,  W.  T.  Smith,  R.  M.  Johnson,  J. 
D.  Curry,  E.  P.  Barbee,  S.  J.  Morris,  E.  L. 
fStuart,  W.  J.  Howard,  C.  C.  Cross,  T.  F. 
Morris,  and  F.  S.  Zackery. 
66  L.  R.  A. 


Relator  was  summoned  to  appear  before 
said  county  court  on  January  23d  to  show 
cause  why  he  should  not  be  held  in  contempt 
for  the  publication  of  said  writing.  He 
came  before  said  court  and  answered,  among- 
other  things :  ( 1 )  That  the  court  was  with- 
out jurisdiction  to  adjudge  him  guilty  of 
contemp  t.  ( 2 )  That  the  mfttters  and  things 
set  forth  in  said  article  did  not  constitute 
contempt.  (3)  That  said  publication  wa» 
not  in  reference  to  any  cause,  suit,  or  pro- 
ceeding then  pending,  or  at  any  time  pend- 
ing in  said  court,  and  was  not  a  criticism 
upon  and  decision,  order,  or  ruling  of  said 
court  in  any  suit  or  proceeding  then  or  ever 
pending  in  said  court,  and  in  no  manner  in- 
terfered with,  obstructed,  or  impeded  the 
trial  or  disposition  of  any  suit,  cause,  or 
proceeding  in  said  court;  nor  did  said  arti- 
cle obstruct  or  impede  the  due  administra- 
tion of  the  law  in  said  court.  Nor  does  it. 
interfere  with  or  prevent  the  judge  of  said, 
court,  tlie  parties,  witnesses,  jurors,  attor- 
neys, or  olficers  of  said  court,  from  the  dis- 
charge of  their  duties.  (4)  And  further,, 
that  the  writing  and  publication  of  said  ar- 
ticle could  not  be  punished,  as  it  is  protected 
by  that  clause  of  the  state  Constitution 
which  guarantees  the  liberty  of  speech  and 
of  the  press,  etc.  The  answer  further  pro- 
ceeds to  set  out  at  length  that  said  article 
wab  not  intended  in  any  manner  to  reflect 
upon  the  honesty  of  the  judge  of  said  court,, 
nor  does  it  charge  that  the  law  was  not  fair- 
ly administered  in  said  court.  That  said  ar- 
ticle was  written  and  published  without  mal- 
ice and  in  good  faith,  relator  believing  that 
the  same  was  proper  matter  for  publication,, 
and  was  designed  and  intended  to  call  atten- 
tion to  a  practice  believed  to  be  the  subject 
of  criticism,  and  calculated  to  interfere  with 
and  prevent  the  due  and  orderly  administra- 
tion of  justice  in  and  by  said  court.  That 
the  evil  complained  of  and  criticised  was  the- 
treatment  of  witnesses  and  jurors  by  certain 
attorneys  in  said  court,  and  any  conduct  on 
their  part  lacking  in  proper  r^fard  for 
the  dignity  of  said  court  and  its  proceedings^ 
That  the  publication  was  written  while  its 
author  was  smarting  under  indignation  on 
account  of  proceedings  which  he  had  wit- 
nessed in  said  court,  wherein  the  witnesses 
had  been  unnecessarily  and  improperly  de- 
nounced and  abused,  jurors  asked  many  im- 
pertinent, provoking,  and  unnecessary  ques- 
tions, and  in  which  one  of  the  lawyers  had 
stated  to  the  court  and  to  the  judge  "that  he- 
couid  not  hope  to  get  a  fair  and  impartial 
trial  in  said  court."  That  relator  was  in- 
dignant at  the  lack  of  respect  shown  foi" 
said  court  and  its  proceedings  which  said 
conduct  manifested,  and  the  sole  purpose- 
and  object  of  said  publication  was  to  express- 
relator's  disapproval  of  such  unseemly  pro- 
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cecdings,  and  to  bring  about  a  greater  re- 
spect for  the  court.  That  its  publication 
was  not  Intended  as  a  contempt  of  said 
court,  nor  to  interfere  with  the  due»admin- 
istration  of  the  law  in  said  court,  but  to 
arouse  public  opinion,  and  to  prevent  the 
unjust  abuse  of  witnesses  and  conduct  lack- 
ing in  proper  respect  for  the  court.  Relator 
further  disclaimed  any  intention  to  provoke 
jurors  or  witnesses  to  any  acts  of  violence 
in  said  court,  but  it  was  intended  merely  to 
forcibly  express  the  idea  that  jurors  and 
witnesses  are  entitled  to  protection  from  any 
unnecessary  or  unjust  abuse.  Relator  dis- 
claimed any  intention  to  countenance  or  en- 
courage disrespect  to  the  court,  or  incite  vio- 
lence by  the  suggestion  that  the  witnesses 
and  jurors  should  go  armed  into  said  court ; 
that  his  purpose  was  merely  to  call  atten- 
tion to  the  matter  of  the  treatment  of  jurors 
and  witnesses  in  said  court,  and  that  he  was 
moved  solely  by  the  desire  and  purpose  of 
aiding  said  court  in  the  maintenance  of  or- 
der and  decorum  and  in  administering  the 
law. 

The  court  heard  the  ihatter  on  the  plead- 
ings, being  the  motion  and  answer,  and  ad- 
judged said  L.  M.  Green  in  contempt  of  the 
court,  assessing  against  him  a  fine  of  $100. 
The  attorneys  for  relator  asked  the  court  for 
a  ruling  on  his  right  to  introduce  testimony 
as  to  the  truth  of  facts  stated  in  said  an- 
swer. The  court  ruled  no  testimony  was 
necessary,  and  declined  to  hear  aAy  testi- 
mony, for  the  reason  that  said  answer  con- 
stituted no  defense  to  the  charge  of  con- 
tempt against  him,  and  for  the  further  rea- 
son that  the  court  was  present  in  the  court- 
room and  heard  and  knew  all  things  that  oc- 
curred and  were  referred  to  in  said  article, 
and  knew  as  a  fact  that  said  article  pub- 
lished by  said  Green,  in  so  far  as  the  action 
of  the  court  was  concerned,  was  untrue.  On 
the  hearing  of  this  application  before  us  at 
the  Dallas  term,  testimony  was  adduced  pro 
and  con  in  regard  to  said  contempt  proceed- 
ings, and  the  right  of  said  county  judge  to 
adjudge  relator  guilty  of  contempt.  This  is 
a  sufficient  statement  in  order  to  present  the 
legal  questions  involved. 

We  understand  relator  to  contend  that 
the  matter  about  which  he  was  fined  was  not 
written  with  reference  to  any  pending  case 
in  said  court,  and  consequently  could  not 
and  cannot  be  treated  as  contemptuous  of 
the  court.  Furthermore,  the  same  was  le- 
gitimate criticism  of  the  tourt  and  its  pro- 
ceedings, and  is  privileged,  being  protected 
under  our  state  Constitution,  which  guaran- 
tees the  liberty  of  speech  and  of  the  press. 
On  the  other  hand,  the  state  insists  that  the 
subject-matter  of  said  article  is  not  legiti- 
mate criticism,  but  is  defamatory  and  de- 
nunciatory of  the  court,  and  is  the  subject 
66  L.  R.  A. 


of  contempt;  that,  although  said  article 
may  not  relate  to  or  refer  to  any  case  pend- 
ing before  said  court,  it  was  defamatory,  and 
calculated  to  scandalize  the  court  itself  and 
bring  it  into  public  disgrace,  and  so  serve  to- 
delay,  obstruct,  and  embarrass  the  court  in 
the  conduct  and  trial  of  all  causes,  and  tlius 
disparage  its  usefulness  as  an  instrumental- 
ity of  government. 

it  may  be  conceded  that  the  article,  by  its 
terms,  did  not  refer  to  any  particular  case 
then  pending  before  the  county  judge,  or,  if 
it  did,  it  is  not  disclosed  what  particular 
case  the  writer  had  in  view.  We  are  accord- 
ingly confronted  with  the  proposition:  Can 
the  publisher  of  a  newspaper  be  held  guilty 
of  contempt  b}'  using  expressions,  defama- 
tory of  a  court  and  its  proceedings,  w^hich  do 
not  relate  to  any  pending  cause?  Relator 
has  referred  to  a  number  of  cases  which  he^ 
insists  are  decisive  of  the  question  that  the 
court  cannot  treat  as  a  matter  of  contempt 
any  criticism,  no  matter  how  untrue  or 
defamatory  of  the  court,  which  is  not  ut- 
tered with  reference  to  some  particular  case- 
then  pending  in  the  court.  We  have  exam- 
ined these,  and  the  majority  of  them  would 
appear  to  bear  out  his  contention.  State  v. 
Atwierson,  40  Iowa,  207;  Stuart  v.  People^ 
4  111.  395;  Storey  v.  People,  79  111.  45,  22 
Am.  Rep.  158;  Ece  parte  Hickey,  4  Smedes 
&  M.  751;  Kx  parte  Wright,  65  Ind.  504; 
Chetidle  v.  State,  110  Ind.  301,  59  Am.  Rep. 
199,  11  N.  E.  420;  AV  parte  Barry,  85  Cal. 
603,  20  Am.  St.  Rep.  248,  25  Pac.  256 ;  Rose- 
water  V.  State,  47  Neb.  630,  66  N.  W.  640; 
State  V.  PJdtcards,  15  S.  D.  383,  89  N.  W. 
1011;  State  v.  Kaiser,  20  Or.  50,  8  L.  R.  A. 
584,  23  Pac.  964 ;  State  v.  Tugwell,  19  Wash. 
238,  43  L.  R.  A.  717,  52  Pac.  1056;  People  ca^ 
rel.  Connor  v.  Staphton,  18  Colo.  568,  23  L. 
R.  A.787,  33  Pac.  167  ;  McClatchy  v.  Superior 
Court,  119  Cal.  413,  39  L.  R.  A.  691,  51  I>ac. 
696.  In  some  of  the  above-enumerated  cases 
there  was  no  quention  as  to  the  pendency  of 
the  case  about  which  the  publication  was 
made ;  consequently  the  question  was  not  di- 
rectly involved.  Some  of  them,  however,, 
did  involve  the  question.  There  are  cases, 
howfever,  whicli  maintain  the  contrary  view: 
Com,  V.  Dandridge,  2  Va.  Cas.  409;  K^ 
Moore,  63  N.  C.  397 ;  Ex  parte  McLeod,  120 
Fed.  130;  State  v.  MonHll,  16  Ark.  384; 
State  ex  rel.  Crow  v.  Shephvrd,  177  Mo.  205,. 
99  Am.  St.  Rep.  624,  76  S.  W.  79;  Re  Chad- 
toick,  109  Mich.  588,  67  N.  W.  1071.  While 
all  of  these  cases  discuss  the  question  elab- 
orately, and  announce  the  doctrine  that  the 
publication  can  be  contemptuous  although 
not  in  regard  to  a  case  then  pending  before 
the  court,  still  in  but  two  of  them  was  the 
question  directly  involved,  to  wit,  Re  Moore 
and  Ex  parte  McLeod.  So  it  may  bo  said 
that  a  gieat  majority  of  the  American  case* 
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require  that  the  publication  be  with  regard 
to  some  pending  ctise  before  it  can  be  treated 
as  contemptuous. 

In  this  state  we  have  no  statute  defining 
■contempts  of  court,  and  we  are  accordingly 
relegated  to  the  doctrine  of  contempts  at 
•common  law  as  applied  to  our  written  Con- 
stitution and  the  spirit  and  genius  of  our 
institutions.  As  stated  above,  we  gather 
from  the  current  of  authorities,  both  those 
cited  and  others,  that  there  can  be  no  con- 
sti*uctive  contempts  of  court  with  reference 
to  publications  reflecting  on  the  court  or  the 
judge  thereof,  unless  the  publication  is  not 
<mly  of  a  defamatory  character,  but  is  un- 
true, and,  in  addition  thereto,  relates  to 
some  particular  case  then  pending,  and  is 
calculated  to  embarrass  the  court  in  the 
trial  or  disposition  thereof.  As  to  other 
publications  not  relating  to  a  pending  case, 
no  matter  how  defamatory  the  language 
used  mav  be  with  reference  to  the  court  or 
the  judge  thereof,  this  will  not  constitute  a 
contempt,  because  it  cannot  be  regarded  as 
calculated  to  interfere  with  the  administra- 
tion of  justice.  If  it  is  true,  as  has  been 
said,  that  the  principle  on  which  all  con- 
structive contempts  are  allowed  is  the  tend- 
ency to  degrade  the  courts,  and  so  impair 
their  usefulness  as  agencies  of  government, 
then  it  must  be  conceded  that  it  is  difficult 
to  distinguish  the  evil  consequences  likely  to 
ensue  from  denunciatory  publications  re- 
garding the  conduct  of  courts  in  cases  no 
longer  pending  and  such  publications  con- 
cerning cases  that  are  pending.  To  the  or- 
dinary understanding,  the  baneful  results 
likely  to  follow  are  equally  as  great  in  one 
case  as  in  the  other.  However,  the  rule  an- 
nounced in  the  great  majority  of  cases,  and, 
it  may  be  considered,  the  American  doctrine, 
is  that,  no  matter  how  defamatory  of  the 
court  or  judge  a  publication  may  be,  it  can- 
not be  regarded  as  a  contempt  of  court,  un- 
less it  be  written  and  published  with  refer- 
ence to  a  case  then  pending  before  the  court. 

We  accordingly  hold,  inasmuch  as  the 
matter  about  which  relator  was  adjudged 
guilty  of  contempt  of  court  did  not  relate 
to  a  case  then  pending  before  the  court,  it 
cannot  be  treated  as  a  contempt.  The  re- 
Jator  is  accordingly  ordered  discharged. 


E.  G.  SCALES,  Appt., 

V. 

STATE  of  Texas. 

( Tex.  Crim.  App ) 

1.    An    Indlctmeut    for    nelllnflr    fatnres 


need  not  allege  a  sale  to  any  particular  per* 
son. 

2.  An  indictment  for  dealing  in  fu- 
tures, which  charges  that' defendant  did  on 
a  certeln  day,  "and  on  each  suceeedlng  day 
thereafter"  for  the  period  of  a  year,  transact 
such  business,  intending  thereby  to  charge  a 
sei>arate  offense  for  each  day  under  a  stat- 
ute making  the  transaction  of  such  business 
a  separate  offense  for  each  day  upon  which  it 
is  carried  on,  is  bad,  since  the  separate  of- 
fenses should  be  set  out  in  separate  counts. 

3.  Upon  trial  of  an  indictment  for  •ell- 
infr  futures,  the  charters  of  the  corpora- 
tions through  which  defendant  dealt,  show- 
ing that  they  bad  no  power  to  permit  sales 
unless  actual  delivery  was  contemplated,  are 
udmisslUle  in  evidence. 

4.  One  i^lfto  receives  orders  for  the  pnr- 
cliase  or  sale  of  cotton  fntnres,  and 
telegraphs  them  for  execution  to  another  city 
In  another  state,  to  which  the  margins  are 
sent,  and  from  which  the  profits  are  transmit- 
ted for  delivery  to  the  customer,  does  not 
transact  the  business  of  buying  or  selilng 
futures  at  the  place  where  his  office  is  lo- 
cated, so  as  to  be  subject  to  punishment  un- 
der a  statute  forbidding  the  transaction  of 
such  busiuess. 

Si.  A  ^ivaMrerlnfc  contract  in  futures  is 
not  slftovrn  hy  tlie  fact  tbat  the  pnr- 
cliaser  intended  to  sell  liis  contract 
before  the  time  for  performance  arrived,  un- 
less it  is  also  shown  that  the  other  party  to 
the  contract  did  not  contemplate  an  actual 
performance  of  the  obligation  on  bis  part. 

(June  22,  1004.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Williamson  County  Court  convict- 
ing him  of  violating  the  statutory  provi- 
sions against  dealing  in  futures.    Reversed, 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Hogg,  Robertion,  A  Hogg^  for 
appellant : 

The  indictment  charges  in  one  and  the 
same  count  365  different  and  distinct  of- 
fenses. 

The  time  and  place  of  the  alleged  offense 
are  not  definitely  stated  as  required  by  law. 

Penal  Code,  art.  377;  Code  Crim.  Proc. 
art.  441;  State  v.  Tandy,  41  Tex.  291;  Vole- 
man  v.  State,  43  Tex.  Crim.  Rep.  280,  62  S. 
W.  753 ;  Barnes  v.  State,  42  Tex.  Crim.  Rep. 
297,  96  Am.  St.  Rep.  801,  59  S.  W.  882; 
State  V.  Hanson,  23  Tex.  232;  Phillips  v. 
State,  29  Tex.  22G;  AlexatMler  v.  State,  29 
Tex.  495;  Uetcitt  v.  State,  25  Tex.  722: 
Huntsman  v.  State,  t2  Tex.  App,  619;  Rose 
V.  State,  1  Tex.  App.  400;  Connell  v.  State^ 
2  Tex.  App.  422,' Runells  v.  State,  34  Tex, 
Crim.  Rep.  431,  30  S.  W.  1065. 

It  is  not  charged  in  the  indictment  that 


Note. — For  conflict  of  laws  as  to  gambling 
and  lottery  contracts,  see,  in  this  series,  Win- 
ward  V.  Lincoln,  64  L.  K.  A.  100,  and  note,. 

As  to  invalidity  of  option  deals  and  contracts 
-for  stock  on  margins  generally,  see  notes  to 
66  L.  R.  A. 


Preston  v.  Cincinnati,  C.  &  H.  Valley  R.  Co.  1 
L.  K.  A.  141 ;  Osgood  v.  Bauder,  1  L.  R.  A.  65^ ; 
Sprague  v.  Warren,  3  L.  R.  A.  679;  and  Har- 
vey V.  Merrill,  5  L.  R  A.  200;  also  Cashman 
V.  Uoot,  12  L.  R.  A.  511. 
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^be  defendant,  as  a  leader  in  futures,  ever 
ciold  a  contract  in  futures  in  cotton  or  any 
•4)ther  product  to  any  person. 

Goldstein  v.  State,  36  Tex.  Crini.  Rep. 
19a,  36  S.  W.  278 ;  Cothran  v.  State,  36  Tex. 
Crim.  Rep.  196,  36  S.  W.  273. 

The  court  erred  in  excluding,  and  refusing 
to  pennit  the  defendant  to  introduce  in  evi- 
<lence,  the  certified  copy  of  the  special  law 
•of  the  state  of  New  York,  granting  the  char- 
ter of  the  New  York  Ootton  Exchange,  and 
the  rules  and  by-laws  of  the  New  York  Cot- 
ton Exchange,  adopted  in  pursuance  of  the 
power  conferred  by  said  charter,  authorizing 
the  sale  of  contracts  for  the  future  delivery 
•of  cotton  on  said  exchange,  and  governing 
4ind  controlling  the  sale  of  such  contracts, 
and  prohibiting  the  sale  of  any  contract 
with  no  intention  of  an  actual  delivery  of 
the  cotton. 

White's  Anno.  Code  Crim.  Proc.  art.  791 ; 
<}reene  v.  State,  17  Tex.  App.  395;  Epson  v. 
JStatc,  29  Tex.  App.  607,  16  S.  W.  780; 
Rogers  v.  State,  26  Tex.  App.  404,  9  S.  W. 
762;  Bihh  v.  Allen,  149  U.  S.  489,  37  L.  ed. 
«23,  13  Sup.  Ct.  Rep.  950;  Hansen  v.  Boyd, 
161  U.  S.  403,  40  L.  ed.  748,  16  Sup.  Ct.  Rep. 
^71;  Clews  v.  Jumieson,  182  U.  S.  461,  45 
L.  ed.  1183,  21  Sup.  Ct.  Rep.  845;  Feahody 
V.  Spcifcrs,  56  N.  Y.  230 ;  Bartlett  v.  CoUms, 
109  Wis.  477,  83  Am.  St.  Rep.  928,  85  N.  W. 
703. 

To  show  a  violation  of  article  377  of  the 
Penal  Code,  and  sustain  a  conviction  in  this 
•case,  it  was  necessary  for  the  state  to  prove 
that  at  defendant's  place  of  business^  and  in 
the  conduct  thereof  at  Taylor,  in  William- 
■son  countv,  future  contracts  were  there 
t>oiight  and  sold. 

Penal  Code,  art.  377 ;  Gen.  Laws  1899,  p. 
58:  Windsor  v.  State,  9  Tex.  Ct.  Rep.  900, 
79  S.  W.  312;  Rich  v.  State,  38  Tex.  Crim. 
Rep.  199,  38  L.  R.  A.  719,  42  S.  W.  291; 
Jtyan  v.  Missouri,  K.  d  T.  R.  Co.  65  Tex.  16, 
57  Am.  Rep.  589 ;  Seiders  v.  Merchants'  Life 
Asso.  93  Tex.  199,  54  S.  W.  753;  Lescallett 
%'.  Corn.  89  Va.  878,  17  S.  E.  546;  Garbracht 
V.  Com.  96  Pa.  449,  42  Am.  Rep.  550;  Ftnch 
V.  Mansfield,  97  iMass.  S9- Minnesota  Linseed 
4Jil  Co.  V.  Collier  White-Lead  Co.  4  Dill.  431, 
Fed.  Cas.  No.  9,635 ;  State  v.  Hughes,  22  W. 
Va.  743;  Sinclair  v.  State,  8  Tex.  Ct.  Rep. 
791,  77  S.  W.  621;  State  v.  Gritzner,  134 
Mo.  512,  36  S.  W.  39;  West  v.  State,  28  Tex. 
Crim.  Rep.  1,  11  S.  W.  635. 

To  authorize  a  conviction  in  this  case,  it 
-was  necessary  for  the  state  to  have  shown 
ihat  in  the  business  conducted  by  defendant 
contracts  for  futures  in  cotton  were  bought 
and  sold  with  no  intention  of  actual,  bona 
fide  delivery ;  that  is,  that  at  the  time  of  the 
purchase  or  sale  neither  party  to  such  con- 
tracts intended  that  there  should  be  a  de- 
livery of  the  cotton  contracted  for, 
«6  L.  R.  A. 


Oliphant  v.  Marhham,  79  Tex.  547,  23  Am. 
St.  Rep.  303,  15  S.  W.  569;  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  610,  611;  Irwin  v. 
Williar,  110  U.  S.  499,  28  L.  ed.  225,  4  Sup. 
Ct.  Rep.  160;  Bihh  v.  Allen,  149  U.  S.  492, 
37  L.  ed.  •826,  13  Sup.  Ct.  Rep.  950;  Clcirs 
V.  Jamicson,  182  U.  S.  461,  45  L.  ed.  1183, 
21  Sup.  Ct.  Rep.  845;  Gregory  v.  WendeU, 
40  Mich.  432;  Conner  v.  Robertson,  37  La. 
Ann.  814,  55  Am.  Rep.  521 ;  Rumsey  v.  Ber- 
ry, 65  Me.  570 ;  McCarthy  v.  Weare  Commis- 
sion Co.  87  Minn.  11,  91  N.  W.  33;  Staning- 
er  v.  Tahor,  103  111.  App.  330;  Jones  v. 
Jones,  103  III.  App.  382;  Clay  v.  Allen,  63 
Miss.  426;  Wall  v.  Schneider,  59  Wis.  352, 
48  Am.  Rep.  520,  18  N.  W.  443;  Johnston 
V.  Miller,  67  Ark.  172,  53  S.  W.  1052;  Gay- 
lord  V.  Dw-yea,  95  Mo.  App.  574,  69  S.  W. 
607;  Drouilhet  v.  Pinckard  (Tex.  Civ. 
App.)  42  S.  W.  135;  Heidcnheimer  v.  Cleve- 
land (Tex.)  17  S.  W.  524;  Seeligson  v.  Letc- 
is,  05  Tex.  215,  57  Am.  Rep.  593;  Floyd  v. 
Patterson,  72  Tex.  202,  13  Am.  St.  Rep.  787, 
10  S.  W.  526 ;  Barllctt  v.  Smith,  13  Fed.  263 : 
Kirkpatrick  v.  Adams,  20  Fed.  287;  Hentz 
V.  Jewell,  20  Fed.  592 ;  Bangs  v.  Hornick,  30 
Fed.  97;  Lehman  v.  Feld,  37  Fed.  852;  Boyd 
V.  Hanson,  41  Fed.  174;  Sampson  v.  Camper- 
down  Cotton  Mills,  82  Fed.  833;  Hill  v. 
Levy,  98  Fed.  94;  Ponder  v.  Jerome  Hill 
Cotton  Co.  40  C.  C.  A.  416,  100  Fed.  373. 

The  fact  that  customers  did  not  have  cot- 
ton to  sell  was  not  sufficient  evidence  that 
they  did  not  intend  delivery. 

Cletos  V.  Jamieson,  38  C.  C.  A.  473,  96 
Fed.  648;  Johnston  v.  Miller,  67  Ark.  172, 
53  S.  W.  1052;  Clews  v.  Jamieson,  182  U.  S. 
461,  45  L.  ed.  1183,  21  Sup.  Ct.  Rep.  845. 

That  the  customers  intended  to  sell  their 
contracts  before  they  matured  was  not  suf- 
ficient to  show  that  they  did  not  intend  to 
receive  or  deliver  the  cotton. 

A.  G.  Edwards  Brokerage  Co.  v.  Steven- 
son, 160  Mo.  616,  61  S.  W.  617;  Gregory  v. 
Wendell,  40  Mich.  432. 

There  was  no  proof  showing  any  circum- 
stance affecting  the  parties  on  the  other  side 
of  the  contracts  as  to  ability  or  intention  of 
delivery. 

A  bucket  shop  is  a  place  where  a  party 
pretends  to  keep  posted  quotations  on  the 
market.  Persons  wishing  to  deal  with  him 
deposit  money  as  a  wager  that  prices  will  go 
up  or  down.  The  bet  is  made  between  the 
keei>er  of  the  shop  and  his  patron,  it  being 
underatotxl  that  there  shall  be  no  delivery; 
it  is  a  mere  bet  upon  the  fluctuations  of  the 
market. 

Eddy,  Combinations,  §  128 ;  Ward  v.  Vos- 
hurgh,  31  Fed.  13;  FuUerton  v.  State  (Tex. 
Crim.  App.)   75  S.  W.  534. 

Mr.  George  Clark  also  for  appellant. 

Mr.  Howard  Martin  for  the  State. 


782 


Texas  Goubt  of  Cbiminal  Afpeals. 


JUKJ 


HenderioB,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  selling  cotton 
futures,  under  article  377,  Pen.  Code,  and 
his  punlshilAent  'assessed  at  a  fine  of  $250, 
and  thirty  days'  imprisonment  in  the  county 
jail ;  hence  this  appeal. 

Appellant  made  a  motion  to  quash  the  in- 
dictment on  the  ground  that  it  failed  to  al- 
lege a  sale  to  any  person.  This  indictment, 
under  the  former  holdings  of  this  court, 
would  appear  to  be,  in  the  respect  men- 
tioned, vicious.  Goldstein  v.  State,  36  Tex. 
Crim.  Rep.  193,  36  S.  W.  278;  Cothran  v. 
State,  36  Tex.  Crim.  Rep.  196,  36  S.  W.  273. 
However,  those  cases  on  this  question  have 
been  overruled  in  Fullerton  v.  State  (Tex. 
Crim.  App.  75  S.  VV.  534.  In  accordance  with 
that  decision,  it  is  no  longer  necessary  to 
allege  an  actual  sale. 

Motion  was  also  made  to  quash  the  indict- 
ment because  it  alleged  more  than  one  of- 
fense. '  The  'language  of  the  indictment  in 
this  respect  is  us  follows:  That  appellant 
"on  the  Ist  of  July,  1902,  did  then  and  there 
unlawfully,  aud  on  each  succeeding  day 
thereafter,  until  the  1st  of  July,  1903,  con- 
duct, carry  on,  and  transact  a  business  com- 
monly known  as  dealing  in  futures  in  cot- 
ton," etc.  The  contention  is  that  t!.  •  stat- 
ute makes  the  carrying  on  of  said  bu.  iness 
an  offense  for  each  day  it  is  carried  on;  the 
language  of  the  statute  in  this  respect  being, 
*' provided  that  each  day  such  business  is 
carried  on  or  kept  shall  constitute  a  sep- 
arate offense."  Under  the  decisions  of  some 
of  the  states,  and  in  the  United  States  courts, 
it  is  allowable,  in  the  prosecution  of  misde- 
meanors, to  set  out  a  number  of  misdemean- 
ors in  separate  counts  in  the  same  indict- 
ment, and  to  convict  on  each  or  as  many  as 
may  Ije  proved.  And  this  seems  to  be  the 
doctrine  in  this  state.  JJall  v.  State,  32 
Tex.  Crim.  Rep.  474,  24  S.  \V.  407.  In  this 
indictment  the  separate  days  are  not  set  out 
in  distinct  counts,  but  it  seems  that  the  at- 
tempt was  here  made  to  charge  a  separate 
offense  for  each  day  in  one  count.  We  be- 
lieve that  the  separate  occasions  should  be 
set  out  in  distinct  counts,  and  the  dates  and 
proof  should  correspond  with  some  degree  of 
particularity,  so  that,  in  case  of  conviction 
or  acquittal,  appellant  might  be  secure  in 
his  right  against  being  placed  in  jeopardy 
again  for  the  same  offense.  In  our  opinion, 
the  indictment  is  vicious  in  the  res})ect 
pointed  out.  And  being  so,  it  was  not  cured 
by  the  court  confining  the  prosecution  to  one 
day. 

Appellant  complains  that  the  court  erred 
in  refusing  to  permit  him  to  introduce  the 
charters  of  the  New  Orleans  and  New  York 
exchanges, — being  those  through  which  ap- 
pellant dealt  in  the  purchase  and  sate  of 
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cotton, — show^ing  that,  under  the  charter  of 
these  corporations,  no  one  belonging  to  such 
exchanges  was  permitted  to  make  a  sale  of 
cotton,  etc.,  unleiss  an  actual  delivery  was 
contemplated.  We  find  in  the  record  a  good 
deal  of  parol  proof  of  this  sort,  but  the 
court,  in  the  trial  of  the  case,  appears  to 
have  ignored  this.  We  think  the  proof 
which  was  excluded  should  have  been  ad- 
mitted. The  exchanges,  as  above  stated^ 
were  corporations,  and  could  only  act  in  ac- 
cordance with  the  provisions  of  their  char- 
ter. These  provisions  indicate,  not  only 
their  power,  but  method  of  doing  business. 
The  admission  of  this  testimony,  of  course,, 
would  not  bind  the  state,  if  it  was  able  to> 
show  otherwise  that  appellant  through  his 
agents  did  make  sales  of  cotton  futures,  the 
delivery  of  which  was  not  contemplated  by 
the  parties.  But  in  the  absence  of  suci» 
proof,  a  sale  through  a  corporation  would 
be  presumed  to  be  in  accordance  with  the 
power  and  method  prescribed  in  the  charter 
of  the  corporation.  What  we  have  said  with 
reference  to  the  charters  also  applies  to  the 
rules  and  regulations  adopted  by  said  ex- 
changes. 

Appellant  contends  that  the  court  should 
have  given  the  special  requested  instructions 
asked  by  him.  These  instructions  raise,  in 
effect,  two  questions:  First,  that  appellant 
did  not  deal  in  futures, — that  is,  carry  on 
a  business  in  which  future  contracts  for  cot- 
ton were  bought  or  sold,  with  no  intention 
of  an  actual,  bona  fide  delivery  of  said  cot- 
ton; .second,  that  what  was  done  by  him 
was  not  conducting  a  business  for  the  sale 
of  cotton  at  Taylor,  in  Williamson  county,, 
but  he  simply  acted  as  an  agent  for  the  par- 
ties deeiring  to  sell  or  purchase  cotton,  and 
that  the  sale  was  made  and  consummated 
in  New  Orleans  or  New  York,  as  the  case 
might  be.  Appellant  strenuously  insists 
that  the  facts  presented  in  the  record,  and 
almost  without  controversy,  required  the 
court  to  give  his  requested  instructions  oni 
these  subjects.  We  have  examined  the  rec- 
ord carefully  in  that  respect,  and  we  fiud 
appellant's  mode  of  doing  business  as  fol- 
lows: That  a  person  desiring  to  purchase- 
cotton  for  future  deliver^'  would  come  to  ap- 
pellant's office  in  the  city  of  Taylor,  and 
make  request  to  purchase,  say,  100  bales  of 
cotton  in  the  citv  of  New  Orleans,  for  deliv- 
ery  at  a  future  da}-  at  a  stated  price.  That 
he  would  take  the  offer,  and  telegraph  to 
some  member  of  the  Cotton  Exchange  in 
New  Orleans,  and  that  this  broker  in  New- 
Orleans  to  whom  the  order  was  telegraphed 
would  take  the  same  and  go  upon  the  ex- 
change in  New  Orleans,  and  make  the  offer 
to  buy  the  number  of  bales  covered  in  the  or- 
der at  the  prices  mentioned  therein,  and  for 
delivery  at  the  time  mentioned  in  the  order^ 
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jind,  if  the  offer  was  accepted  by  anyone  on 
the  exchange,  then  the  contract  would  be 
closed;  the  broker  acting  under  the  instruc- 
tion sent  him  by  appellant.  When  the  con- 
tract was  so  made,  the  broker  to  whom  the 
order  had  been  telegraphed  in  New  Orleans 
would  telegraph  the  acceptance  of  the  same 
to  the  firm  of  Scales  &  Company,  at  Taylor ; 
that  the  order  had  been  executed,  and  the 
contract  made  for  the  delivery  of  the  cotton. 
On  receipt  of  this,  notification  was  given  to 
~the  purchaser  at  Taylor  by  appellant;  and 
thereupon  said  purchaser  would  pay  to  the 
firm  of  Scales  &  Company,  at  Taylor,  the 
fium  of  $2  per  bale,  called  "margin,"  to  cover 
fluctuations  in  the  market  price  of  the  cot- 
ton. That  on  every  100  bales  of  cotton  so 
purchased  a  commission  of  $10  was  charged 
by  appellant,  $5  of  which  he  retained,  and 
the  other  $5  he  sent  to  the  broker  employed 
by  him  in  New  Orleans.  On  the  payment  of 
this  money  by  the  purchaser  upon  the  trans- 
action, the  firm  of  Scales  &  Company,  who 
At  all  times  kept  money  to  their  credit  with 
the  broker  through  whom  they  dealt  at  New 
Orleans,  would  telegraph  to  the  New  Orleans 
broker  that  the  margin  of  $2  per  bale  had 
been  paid  to  them,  and  to  charge  their  ac- 
•count  with  said  sum.  That  if,  at  any  time, 
the  purchaser  desired  his  cotton  to  be  sold, 
:8cales  &  Company  would  telegraph  the 
broker  in  New  Orleans,  who  would  go  upon 
the  exchange  and  sell  the  contract,  if  he 
•oould  so  do,  at  the  price  stated.  That  all 
of  such  transactions  were  real,  and  not  ficti- 
tious, and  that  the  broker  would  make  the 
fiale  if  he  could.  If  consummated,  he  would 
telegraph  back  to  Scales  &  Company  that  he 
had  sold  the  contract,  and  the  price  for 
which  the  sale  was  made,  and  would  notify 
Scales  &  Company,  that  they  were  credited 
with  the  profits,  if  any  had  accrued,  or,  if 
there  was  a  loss,  charged  with  the  loss. 
Thereupon  Scales  &  Company  would  make  a 
settlement  at  once  with  the  party  at  Taylor 
according  to  the  report  of  the  transaction 
had  in  New  Orleans.  In  cases  where  the  con- 
tracts were  made  and  the  money  de^posited 
with  Scales  &  Company  for  the  purchase  of 
-cotton,  the  money  was  transmitted  to  New 
Orleans  by  telegraph,  and  there  deposited 
to  cover  the  contract  for  the  party  making 
the  same,  and  all  moneys  received  at  New 
Orleans  on  account  of  profits  made  on  such 
transactions  were  telegraphed  to  Taylor,  and 
there  paid  by  Scales  to  the  party  to  whom 
it  belonged.  That  Scales  &  Company  did 
not  receive  any  part  of  the  money  put  up  as 
margin,  except  the  commission  of  $5  on 
«very  100  bales  of  cotton  bought  or  sold; 
nor  did  they  retain  any  part  of  the  money 
when  the  contract  was  closed  out  at  New 
Orleans  or  New  York,  but  the  whole  of  the 
iiame  was  paid  to  the  person  who  was  the 
4J6  L.  R.  A.  — 


owner  of  the  contract  which  had  been  sold. 
It  is  further  stated  that  all  these  transac- 
tions in  New  Orleans  were  with  the  Cotton 
Exchange,  and  the  names  of  the  parties  with 
whom  he  dealt  are  given,  and  that  all  such 
transactions  were  real,  and  not  fictitious; 
that  they  were  all  made  and  agreed  to  be 
made  and  to  be  governed  by  the  rules  and 
by-laws  of  said  exchange,  where  they  were 
to  be  executed,  and  that,  in  their  making, 
the  understanding  was  that  the  rules  of  the 
said  exchange  were  that  all  cotton  should  be 
actually  delivered  upon  the  contracts  in  ac- 
cordance with  the  terms  of  the^  contracts, 
and  all  persons  were  prohibited  from  mak- 
ing a  contract  on  either  of  said  exchanges 
in  New  York  or  New  Orleans  relating  to 
the  future  delivery  of  cotton  which  did  not 
contemplate  actual  and  bona  fide  delivery 
thereof;  that  witness  had  never  been  in- 
foimed  by  anyone,  nor  did  he  ever  know, 
that  it  was  the  intention  or  purpose  of  any 
person  making  the  transaction  through  the 
exchange  or  brokerage  business  of  E.  G. 
Scales  &  Company  that  they  did  not  intend, 
if  they  kept  their  contracts  until  their  ma- 
turity, not  to  accept  cotton  bought,  or  ac- 
tually deliver  that  sold,  in  accordance  with 
the  terms  of  tlie  contract;  "that  said  firm 
never  did  at  any  time,  in  conducting  their 
business  at  Taylor,  in  Williamson  county, 
sell  any  contract  or  contracts  for  the  future 
delivery  of  cotton  or  grain  or  produce  or 
meats^  etc.,  and  never  did,  in  their  business 
at  said  point,  buy  from  any  person  any  fu- 
ture contract  for  any  such  articles,  or  deliv- 
ery thereof;  that  their  only  business  was 
that  of  brokers,  and  that  all  they  did  was  to 
accept  orders  from  persons  who  wished  to 
buy  cotton,  and  telegraph  such  orders  to  the 
different  exchanges  where  the  persons  de- 
sired to  have  the  orders  executed,  and  have 
them  there  executed  through  brokers  as 
hereinbefore  explained."  This  is  a  substan- 
tial statement  of  appellant's  business,  as  tes- 
tified to  by  him,  but  we  do  not  understand 
it  to  materially  vary  in  any  respect  from 
the  testimony  given  by  the  state's  witnesses. 
As  stated,  appellant  contends  that  this 
was  not  a  sale  at  all  by  him  in  the  state  of 
Texas,  but  he  acted  merely  as  the  agent  of 
the  buyer  or  purchaser,  as  the  case  might 
be,  and  the  sale  was  actually  consummated 
through  another  agent  in  New  Orleans;  that 
what  he  did  was  simply  to  convey  the  offer 
to  sell  or  buy  to  the  agent  at  New  Orleans, 
and  the  tiatisaction  was  closed  by  him.  We 
believe  this  contention  is  correct,  and,  under 
OUT  statute,  it  requires,  in  terms,  that  the 
person,  in  order  to  be  guilty  of  the  offense 
defined,  must  conduct  or  carry  on  a  business 
where  future  contracts  are  bought  and  sold. 
Under  the  authorities,  as  we  understand 
them^  the  facts  here  stated  do  not  show  that 
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appellant  either  bought  or  sold  cotton  in 
the  city  of  Taylor,  Williamson  county.  True, 
his  business  was  to  receive  offers  for  the 
sale  and  purchase  of  cotton.  He  conveyed 
these  propositions  to  parties  in  New  Or- 
leans. There  the  proposition  was  accepted, 
the  minds  of  the  parties  met,  and  the  sale 
or  purchase  was  made.  This  we  understand 
to  be  the  doctrine  enunciated  by  the  current 
of  authorities.  Sinclair  v.  State,  8  Tex.  Ct. 
Rep.  791,  77  S.  W.  621;  Windsor  v.  State, 
»  Tex.  Ct.  Rep.  900,  79  S.  W.  312;  Hich  v. 
State,  38  Tex.  Crim.  Rep.  199,  38  L.  R.  A. 
719,  42  S.  W.  291;  Ryan  v.  MissouH,  K.  d 
T.  R.  Co.  05  Tex.  10,  57  Am.  Rep.  589;  Sei- 
ders  V.  Merchants'  Life  Asso.  93  Tex.  199, 
54  S.  W.  753;  Lescallett  v.  Com.  89  Va.  878, 
17  S.  E.  546;  Garbracht  v.  Com.  96  Pa.  449, 
42  Am.  Rep.  550;  Minnesota  Linseed  Oil  Co. 
V.  Collier  White-Lead  Co.  4  Dill.  431,  Fed. 
Cas.  No.  9,035;  State  v.  Hughes,  22  W.  Va. 
743;  State  v.  Gritzner,  134  Mo.  512,  36  S. 
W.  39. 

It  further  occurs  to  us  that  the  other 
proposition  of  appellant  is  well  taken;  that 
is,  the  evidence  for  the  state  fails  to  show 
any  sale  of  cotton  to  be  delivered  in  the 
future,  in  which  an  actual  delivery  was  not 
contemplated.  We  understand  the  authori- 
ties to  teach  that  it  is  not  alone  sufficient 
that  one  of  the  parties  to  the  contract  con- 
templates that  there  will  be  no  delivery  of 
the  thing  sold,  but  that  both  must  so  un- 
derstand the  agreement.  In  this  respect  the 
burden  is  on  the  state  to  show,  before  either 
of  the  parties  to  the  contract  can  be  con- 
victed, that  both  parties  engaged  in  a 
wagering  contract.  Irtnin  v.  Williar,  110 
U.  S.  499,  28  L.  ed.  225,  4  Sup.  Ct.  Rep. 
160;  Bibb  v.  Allen,  149  U.  S.  492,  37  L.  ed. 
824,  13  Sup.  Ct.  Rep.  950;  Clews  v.  Jamie- 
son,  182  U.  S.  461,  45  L.  ed.  1183,  21  Sup. 


Ct.  Rep.  845;  Gregory  v.  Wei%dell,  40  Mich^ 
432;  Conner  v.  Robertson,  37  La.  Ann.  814^ 
55  Am-  Rep.  621;  Rumsey  v.  Berry,  65  Me^ 
570;  McCarthy  v.  Weare  Commission  Co^ 
87  Minn.  11,  91  N.  W.  33;  Staninger  v. 
Tabor,  103  111.  App.  330;  Jones  v.  Jones, 
103  111.  App.  382;  Clay  v.  Allen,  63  Miss> 
426;  Wall  v.  Schneider,  59  Wis.  352,  48 
Am.  Rep.  520,  18  N.  W,  443;  Johnston  v. 
Miller,  67  Ark.  172,  53  S.  W.  1052;  Gaylord 
v.  Duryea,  95  Mo.  App.  574,  69  S.  W.  607- 
And  we  might  cite  a  number  of  cases  in  ap- 
pellant's brief  to  the  same  effect.  And  ou 
the  same  subject,  see  Oliphant  v.  MarkJtam, 
79  Tex.  547,  23  Am.  St.  Rep.  363,  15  S.  W. 
569.  In  Fullerton  v.  State  (Tex.  Crini. 
App.)  75  S.  W.  534,  the  facts  constituting 
the  transactions  were  not  as  here  presented.. 
In  the  case  at  bar,  bo  far  as  the  proof  is  con- 
cerned, the  state  failed  to  show  that  the 
transaction  charged  against  ap^iellant  was  a 
wagering  contract.  Appellant,  on  the  other 
hand,  assumed  the  burden,  and  showed  that^ 
under  the  rules  of  law  as  laid  down  by  the- 
authorities,  what  he  did,  if  he  could  be  held 
to  have  consummated  the  contract  in  Taylor,, 
was  not  a  wagering  contmct;  that  is,  that 
the  parties  in  fact  intended  an  actual  de> 
livery  of  the  cotton.  It  may  be  that  the 
modus  operandi  here  pursued  is  an  evasion 
of  the  spirit  of  the  statute  in  question,  but 
certainly  the  proof  does  not  establish  a  vio- 
lation of  the  letter  of  our  law  on  the  subject.. 
We  accordingly  hold  that  the  court  should 
have  given  the  requested  instructions,  or, 
rather,  should  have  given  an  instruction  to- 
the  jury  to  find  appellant  not  guilty. 

But,  as  before  stated,  in  our  opinion  the 
indictment  is  bad  and  should  have  been 
quashed;  and  the  judgment  is  accordingly 
reversed,  and  the  prosecution  ordered  dis- 
missciA. 


TEXAS   SUPREME  COURT. 


W.   S.   QUEBE,   Plff.   in  Err., 
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GULF,  COLORADO,  &  SANTA  FE  RAIL- 
WAY COMPANY. 


Tex. 


) 


1.  The  mention  of  certain  lujnrleii 
known  to  have  reanlted  from  an  ac- 
cident, in  a  releane    by  an   Injured   per- 

NoTE. — As  to  effect  of  release,  by  person  neg- 
lifireDtly  injured,  of  liability  for  damages,  on 
right  to  recover  for  Injuries  not  then  suspect- 
ed, but  subsequently  developing,  see  also,  in 
this  series,  Union  P.  R.  Co.  v.  Artist,  23  L. 
R.  A.  581 :  Och  V.  Missouri,  K.  &  T.  R.  Co.  36 
L.  R.  A.  442 ;  and  llouston  &  T.  C.  R.  Co.  v.  Mc- 
Carty,  53  L.  R.  A.  507. 
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son  of  the  right  of  action  against  the  one 
lesponslble  for  the  accident  for  the  injuries 
resulting  therefrom,  does  not  preclude  general 
language  used  in  the  release  from  having  the 
effect  of  releashig  liability  for  all  injuries, 
even  those  not  known  at  the  time,  or  sped- 
fled  in  the  release. 
2.  Kno^Tledipe  of  the  injuries  fvhicli 
may  develop  In  the  future  from  an  ac- 
cident is  not  necessary  to  support  an  inden- 
tion to  release  all  liability  for  the  result  of 


As  to  validity  of  contract  by  Injured  employee 
releasing  master  from  liability  In  consideration 
of  agreement  to  give  him  work  so  long  as  satis- 
factory, see  Rhoades  v.  Chesapeake  &  O.  R.  Co. 
55  L.  R.  A.  170.  and  Miwouri,  K.  &  T.  R.  Co. 
V.  Smith,  post,  741. 
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such   accident,   prospective  as  well   as  pres- 
ent. 

3.  ^o  complaint  cam  be  made  of  the  act 
of  the  court  In  leaving:  the  Interpretation  of 
a  written  instrument  to  the  Jury  where  their 
ttnding  accords  with  the  legal  interpretation. 

4.  Fraud  lit  the  procnrement  of  a  re- 
leaMe  from  an  Injured  employee  is  not  shown 
by  the  fact  that  the  employer's  surgeon  ex- 
pressed his  opinion  that  no  injuries  except 
those  known  at  the  time  would  result  from 
the  accident.  In  reliance  upon  which  the  re- 
lease was  executed,  and  that  Injuries  of  a 
much  more  serious  character  subsequently  de- 
veloped. 

6.  Re-employment  of  an  Injured  em- 
ployee for  one  day,  and  for  such  further 
time  as  may  be  satisfactory  to  the  employer, 
Is  a  sulficlent  consideration  to  support  a  re- 
lease of  liability  for  injuries  caused  by  the 
negligence  of  the  employer,  where  at  the  time 
the  release  was  given  the  injuries  were  be- 
lieved by  both  parties  to  be  slight  and  in- 
significant, although  they  subsequently  prove 
to  have  been  serious,  and  to  have  destroyed 
the  employee's  ability  to  labor. 

(May  26,  1904.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Johnson  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  C.  Padelford  for  plaintiff  in  er- 
ror. 

Messrs.  Ramiesr  A  Odell  and  J.  W. 
Terry,  for  defendant  in  error: 

Whether,  under  the  general  language  of 
the  release  which  discharged  all  possible 
causes  of  action,  it  was  the  intention  of  the 
parties  to  release  injuries  that  might  here- 
after develop,  was,  in  view  of  all  the  sur- 
rounding circumstances,  a  question  of  fact 
appropriate  for  the  determination  of  the 
jury. 

Where  the  construction  of  a  written  in- 
strument involves  the  consideration  of  facts 
not  shown  on  the  face  of  the  instrument,  and 
involves  a  question  of  intent,  it  is  proper  for 
the  court  to  submit  the  construction  of  such 
instrument  to  the  jury. 

Ferguson  v.  Ferguson,  27  Tex.  344;  Rog- 
ers V.  Kennard.  54  Tex.  35 ;  Orimes  v.  Wat- 
kifis,  59  Tex.  139. 

As  the  verdict  of  the  jury  placed  the 
proper  construction  thereon,  the  action  of 
the  court  in  submitting  that  question  to  the 
jury  was  harmless. 

Galveston^  E.  d  8.  A.  R.  Co.  v.  Johnson, 
74  Tex.  261,  11  S.  W.  1113. 

The  release  on  its  face  showed  a  valuable 
consideration  of  $1,  and  employment  at 
least  for  a  specific  time,  and  certainly,  in 
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connection  with  the  fact  proved,  that  appel- 
lant obtained  thereby  employment  for  sev> 
eral  months,  it  was  sustained  by  sufficient 
consideration. 

Carroll  v.  Missouri,  K.  d  T.  R.  Co.  30 
Tex.  Civ.  App.  1,  69  S.  W.  1004. 

The  mere  fact  that,  when  the  release  was 
executed,  the  parties  did  not  know  of  an 
undeveloped  claim  of  injury  to  the  eyes,  did 
not  amount  to  fraud. 

Houston  d  T,  C,  R.  Co.  v.  McCarty,  94 
Tex.  298,  53  L.  R.  A.  507,  86  Am.  St.  Rep. 
854,  60  S.  W.  429.  ^  __^  ^^ 

Willlami,  J.,  delivered  the  opinion  of 
the  court: 

A  judgment  of  the  district  court  in  favor 
of  the  defendant  in  error  in  an  action 
brought  against  it  by  plaintiff  in  error  for 
damages  for  personal  injuries  was  affirmed 
by  the  court  of  civil  appeals,  and  the  case 
is  before  us  on  writ  of  error  from  the  judg- 
ment of  affirmance. 

Quebe,  while  in  the  employment  of  the- 
railroad  company,  and  attempting  to  stop 
with  a  hea\'y  piece  of  timber  an  engine  tank 
moving  along  an  inclined  track,  stiunbled 
over  an  iron  peg  driven  into  a  pathway 
along  which  he  was  running,  and  was  strudc 
upon  the  breast  and  throat  by  the  end  of 
the  timber,  and  fell,  his  head  striking  the 
ground  with  force.  He  stopped  work  for  a 
few  days,  but,  believing  that  he  had  received 
no  injuries  except  those  to  his  throat  and 
breast,  and  that  they  were  trifling,  and  be- 
ing so  told  by  the  surgeon  of  the  company, 
he  reported  for  re-employment.  The  com- 
pany had  a  rule  forbidding  the  re-employ- 
ment of  any  servant  who  had  an  unsettled 
claim  for  damages  against  it,  and  its  agents 
informed  Quebe  that  he  could  not  be  em- 
ployed unless  he  executed  a  release.  There- 
upon the  following  instrument  was  execut- 
ed: 

Contract  of  Settlement. 

Know  all  men  by  these  presents:  That 
whereas,  on  the  3d  day  of  May,  1901,  I,  the- 
undersigned,  was  in  the  employ  of  the  Gulf, 
Colorado,  &  Santa  F6  Railway  Company,  as 
carpenter,  on,  .  .  .  and  while  so  em- 
ployed received  injuries  as  follows:  Throat 
and  breast  injured  by  falling  on  a  peg. 
And,  whereas,  said  company  will  not  employ 
or  retain  in  its  employment  anyone  who  has 
an  unadjusted  claim  for  damages  against  it, 
and  will  not  promise  employment  to,  or  con- 
sider, anyone  as  an  applicant  for  employ- 
ment who  has  an  unadjusted  claim  against 
it: 

Now,  therefore,  for  the  purpose  of  fully 
ending  and' determining  any  claim  for  dam- 
ages that  I  may  have  against  said  company, 
and  for  and  in  consideration  of  the  sum  of 
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-$1  to  mo  in  band  paid  by  the  said  company, 
the  receipt  whereof  is  hereby  acknowledged, 
it  being  agreed  that  the  execution  hereof 
will  be  conclusive  evidence  of  the  receipt 
of  the  same  by  me,  and  that  I  will  never 
«laim  that  the  same  was  not  paid  to  me  by 
said  company,  and  in  consideration  of  the 
promise  of  said  company  to  employ  me  for 
•one  day  as  a  carpenter  at  the  usual  rate  of 
pay,  the  execution  hereof  being  conclusive 
evidence  that  said  company  has  made  mc 
such  promise,  and  for  such  further  time  and 
in  such  capacity  as  nmy  be  satisfactory  to 
the  said  compitny,  and  not  longer  or  other- 
wise, I  do  hereby  remise,  release,  and  for- 
-ever  discharge  said  company  of  and  from 
any  and  all  manner  of  actions,  suits,  debts, 
-and  sums  of  money,  dues,  claims,  and  de- 
mands whatsoever,  in  law  or  equity,  which 
I  have  ever  had  or  now  have  against  said 
-company  by  reason  of  any  matter,  cause,  or 
thing  whatever,  whether  the  same  arose  up- 
•on  contract  or  upon  tort.  It  being  expressly 
agreed  and  understood  that  said  company  is 
not  bound  or  obligated  by  these  presents  or 
otherwise  (except  as  to  said  one  day)  to  re- 
tain me  in  any  particular  kind  of  employ- 
ment, nor  for  any  definite  time. 

In   testimonv   whereof,   I  have   hereunto 
set  my  hand  this  8th  day  of  May,  1901. 

W.  S.  Quebe. 

Quebe  resumed  work  on  the  same  day,  and 
remained  in  the  service  for  about  four 
months,  when  he  became  blind  and  quit. 
The  consideration  of  $1  was  also  paid  to 
him  by  the  company.  In  his  action  he  as- 
serts no  claim  for  the  injury  to  his  throat 
and  breast,  but  claims  that  his  loss  of  sight 
was  caused  by  the  blow  received  upon  the 
head  in  falling.  As  to  this,  his  contentions 
are  ( 1 )  that  the  release  does  not  cover  that 
injury;  but,  if  it  does,  (2)  that  it  was  ex- 
ecuted without  consideration;  (3)  that  it 
was  executed  imder  a  mistake  of  fact;  and 
(4)  that  it  was  procured  by  fraud.  Besides 
the  questions  arising  on  this  release,  there 
were  the  usual  issues  as  to  negligence,  con- 
tributory negligence,  assumption  of  risk,  and 
proximate  cause.  Another  prominent  ques- 
tion was  whether  or  not  plaintiff's  loss  of 
sight  was  caused  by  his  fall,  and  upon  this 
the  evidence  was  conflicting  and'  uncertain. 
The  judge  who  tried  the  case  submitted  all 
of  these  issues,  and,  with  reference  to  the  re- 
lease, instructed  the  jury  that  it  precluded 
the  plaintiff  from  recovering  any  damages 
for  the  injury  to  his  throat  and  breast,  and 
further  as  follows:  "Tlie  question  as  to 
whether  the  plaintiff  and  the  defendant  com- 
pany intended  by  the  execution  of  said  re- 
lease to  include  therein  injury  to  plaintiff's 
eyes  is  a  question  of  fact  for  your  deter- 
mination under  the  terms  and  language  of 
66  L.  R.  A. 


said  release,  construed  in  the  light  of  all 
the  evidence  and  circumstances  in  the  case. 
If  you  believe  that  by  the  terms  of  said  in- 
strument, construed  in  the  light  of  all  the 
evidence  in  this  case,  it  was  contemplated 
or  intended  by  the  plaintiff  and  the  defend- 
ant company,  at  the  time  of  the  execution  of 
said  release,  to  release  the  defendant  com- 
pany from  all  injuries  and  damages  that 
might  result  to  plaintiff  from  said  accident 
and  injury,  including  injuries  to  his  eye- 
sight, then  in  such  case  you  will  find  for 
the  defendant  company,  without  further  in- 
quiries. On  the  other  hand,  if  you  believe 
from  the  evidence  and  the  terms  of  said  re- 
lease, construed  in  the  light  of  all  the  evi- 
dence in  the  case,  that  it  was  not  contem- 
plated by  the  plaintiff  and  the  defendant, 
nor  intended  by  them,  at  the  time  of  the  ex- 
ecution of  said  instrument,  to  release  the 
defendant  company  from  anything  except 
damages  on  account  of  the  injury  which 
plaintiff  then  claimed  to  have  received  to 
his  throat  and  breast,  and  that  it  was  not 
intended  thereby  to  release  the  defendant 
company  from  damages  on  account  of  other 
injuries  thereby  received  on  account  of  in- 
juries to  his  eyes,  such  as  is  claimed  in 
this  case,  then  and  in  such  case  said  instru- 
ment would  not  conclude  the  plaintiff,  and 
prevent  him  from  a  recovery  on  account  of 
injuries  to  his  sight,  provided  plaintiff  is 
entitled  to  recover  same  under  the  law  as 
contained  in  this  charge  and  the  evidence 
admitted  before  you."  A  genera)  verdict 
was  returned  for  defendant. 

Tlie  leading  conte&tion  of  counsel  for 
plaintiff  in  error  is  that  the  court  should 
not  have  thus  submitted  to  the  jury  the 
question  as  to  the  legal  effect  of  the  instru- 
ment, but  should  have  instructed,  as  mat- 
ter of  law,  that  it  did  not  embrace  the  in- 
juries for  which  damages  are  now  claimed. 
This  contention  raises  the  question  as  to  the 
construction  of  the  instrument,  simply,  and 
leaves  out  of  view  all  questions  as  to  want 
of  consideration,  mistake,  and  fraud.  We 
agree  with  the  court  of  civil  appeals  that, 
construed  by  its  language  alone,  the  release 
is  sufficiently  broad  to  embrace  all  damages 
arising  from  the  accident  specified  in  it, — 
the  falling  on  a  peg.  Not  only  the  general 
language  of  the  concluding  clause,  but  the 
recital  of  the  object  and  purpose  of  the  par- 
ties, plainly  lead  to  this  conclusion.  The  re- 
liance of  the  counsel,  in  this  coxitention,  is 
upon  the  principle  of  construction  laid  down 
in  a  vast  number  of  authorities, — ^that  where 
there  is,  in  a  release,  a  particular  recital  of 
the  subject-matter  or  consideration  about 
which  the  parties  are  dealing,  general  lan- 
guage following,  which  purports  to  release 
all  claims,  is  construed  to  have  reference 
to  the  particular  matter  recited,  and  is  oon- 
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fined  to  that.  This  is  done  in  order  to  pre- 
vent surprises  by  which  parties,  when  re- 
leasing one  cause  of  action,  may  be  made 
to  appear  to  have  released  another.  Most 
-of  the  many  well-considered  cases  in  which 
releases  were  thus  construed,  without  ref- 
erence to  questions  of  fraud  and  mistake, 
involved  transactions  in  which  the  instru- 
ments showed  that  the  releasor,  while  treat- 
ing of  one  cause  of  action,  used  general 
language  which  the  other  party  sought  to 
apply  to  another  and  distinct  cause  of  ac- 
tion. In  this  case  there  was  but  one  cause  of 
action,  to  discharge  which  was  the  very  pur- 
pose recited  in  the  paper,  and  language  ap- 
propriate to  such  purpose  was  used.  Tlie 
language  of  the  release  is  not  restricted  to 
the  damage  to  throat  and  breast.  The  cause 
of  the  injury — that  which  gave  rise  to  the 
cause  of  action  for  all  damages  resulting,  the 
fall — is  also  specified,  and  all  cause  of  ac- 
tion is  then  released.  Properly  applied,  the 
rule  of  construction  restricts  the  general 
language  to  that  cause  of  action,  and  would 
prevent  its  application  to  any  other.  It  is 
doubtless  true  that  a  person  having  such  a 
"Cause  of  action  may  make  a  settlement  for 
the  damages  of  which  he  is  at  the  time  con- 
scious, reserving  his  right  of  action  for  any 
that  may  subsequently  accrue.  Bliss  v.  New 
York  C.  d  H,  R.  R,  Co.  160  Mass.  447,  39 
Am.  St  Rep.  504,  36  N.  E.  65;  Och  v. 
Missouri,  K.  d  T.  R.  Co.  130  Mo.  27,  36  L. 
R.  A.  442,  31  S.  W.  968.  But  such  a  settle- 
ment would  be  much  out  of  tlie  ordinary 
•course  of  dealing,  and  is  not  expressed  by 
language  such  as  that  used  by  these  par- 
ties. No  ordinary  release,  relating  to  only 
one  cause  of  action,  should  be  construed  as 
splitting  it  up,  unless  the  purpose  is  ex- 
pressed in  its  language.  In  the  present  case 
the  language  is  inconsistent  with  such  a  pur- 
pose. Some  countenance  is  given  to  the 
proposed  construction  of  the  instrument  in 
question  by  the  language  of  some  opinions. 
Unian  P.  R.  Co.  v.  Artist,  23  L.  R.  A.  581, 
D  C.  C.  A.  14,  19  U.  S.  App.  612,  60  Fed. 
365.  We  are  not  inclined  to  agree  with  tlie 
Application  of  the  rule  of  construction  giv- 
•en  in  that  case,  but,  whether  correct  or  not, 
it  cannot  control  here.  The  particular  re- 
oitals  in  the  instrument  there  construed  of 
the  injuries  received  were  much  more  spe- 
cific than  those  of  the  one  before  us.  Every 
instrument  must  be  construed  by  its  own 
language,  and  the  intention  expressed  in  it 
must  control;  and  the  intention  here  ex- 
pressed— ^to  release  a  cause  of  action,  rather 
than  to  acknowledge  receipt  of  payment  for 
ii  part  of  the  damage— cannot  be  mistaken. 
We  repeat  that  what  we  have  thus  far  con- 
sidered is  the  application  of  the  rule  of 
•construction  by  which  the  legal  meaning  of 
the  release  is  to  be  ascertained,  and  not  the 
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principles  governing  in  cases  where  such  in- 
struments are  sought  to  be  set  aside  or  re- 
stricted in  their  operation  on  grounds  of 
fraud  or  mistake.  In  most  of  the  accident 
cases  cited  by  plaintiff  in  error  in  which  re- 
lief was  given  against  the  general  language 
of  releases,  they  were  attacked  on  th^  ground 
of  mistake  or  fraud,  and  the  expressions  in 
the  opinions  must  be  understood  as  applying 
when  such  is  the  question,  and  not  when  the 
interpretation  or  construction  of  the  lan- 
guage alone  is  under  consideration.  Lumley 
V.  Wabash  R.  Co.  22  C.  C.  A.  60,  43  U.  S. 
App.  476,  76  Fed.  72;  Blair  v.  Chicago  d 
A.  R.  Co,  89  Mo.  383,  1  S.  W.  352.  The  two 
questions  are  not  always  kept  distinct  in 
the  discussion  of  such  cases,  as  they  must 
be  kept  here.  They  must  be  kept  distinct 
here  because  the  question  of  mistake  vel  non 
was  submitted  to  the  jury  in  a  manner  most 
liberal  to  plaintiff,  and  no  fraud  appears  in 
the  case.  Any  theory  of  mistake  must  in- 
volve the  fact  that  plaintiff,  in  the  release, 
did  not  intend  to  embrace  any  such  damages 
as  those  he  now  claims,  and  whether  he  did 
or  not  was  a  question  left  with  the  jury. 
He  asserts  that  the  evidence  conclusively 
shows  that  he  did  not  so  intend,  because  he 
had  no  knowledge  that  such  injuries  ex- 
isted, and  that  such  damage  would  ensue. 
The  answer  is  that,  for  him  to  intend  to  re- 
lease all  cause  of  action  for  prospective  as 
well  ap  past  and  present  damage,  it  was  not 
necessary  for  him  to  know  what  the  future 
would  bring  to  pass.  It  is  enough  if  he 
made  a  binding  contract  by  which  he  took 
the  "chances  of  future  development."  Hous- 
ton d  T.  C.  R.  Co.  V.  UcCarty,  94  Tex.  298, 
53  L.  R.  A.  607,  86  Am.  St.  Rep.  854,  60 
S.  W.  429.  As  to  this,  the  release  and  its 
recitals  contained  the  evidence  of  his  inten- 
tion. It  is  not  necessary  for  us  to  decide 
whether  or  not  the  court  properly  put  this 
question  to  the  jury,  for,  under  the  view 
taken  of  t)ie  release,  its  action  was  favorable 
to  plaintiff,  and  he  cannot  complain.  Upon 
the  subject  of  fraud  there  was  nothing  to 
submit,  had  there  been  a  request  for  a  sub- 
mission of  that  question.  The  statement 
made  by  the  surgeon  as  to  the  character  of 
plaintiff's  injuries  was  only  his  medical 
opinion,  which  accorded  with  all  that  was 
known  or  believed,  and  was  made  with  no 
purpose,  so  far  as  appears,  to  procure  a  re- 
lease or  other  advantage.  No  circumstance 
of  undue  influence  or  overreaching  is  shown. 
So  far  as  appears,  plaintiff  acted  freely  and 
voluntarily  in  making  the  settlement.  The 
consideration  was  a  valuable  and  legal  one, 
though  small.  Considering  the  fact  that  the 
matter  settled  was  regarded  by  both  parties 
as  involving  no  large  amount,  it  cannot  be 
said  that  the  small ness  of  the  consideration, 

'  by  itself,  furnishes  ground  for  disregarding 
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the  release.  From  the  written  contract  and 
the  verdict  of  the  jury  it  appears  that  plain- 
tiff chose  to  accept  what  was  oJBTered,  and 
release  his  cause  of  action,  and  no  ground 
for  relieving  him  is  made  to  appear. 
Affirmed. 


HOUSTON   &    TEXAS    CENTRAL  KAIL- 
WAY  COMPANY,  Plff,  in  Err., 

W.  A.  EAST. 


Tel 


) 


A  railroad  company  -vtIkIcIi  ninka  a 
largre  and  deep  'well  on  Itn  ovrn  prop- 
erty to  aecare  'water  for  the  ase  of  Itn 
■hops  and  engineB  is  not  liable  for  injury 
thereby  caused  to  the  owners  of  neighboring 
land,  although  it  pumps  therefrom  such  large 
quantities  of  water  that  the  subterranean  wa- 
ter Is  drawn  from  the  surrounding  land,  and 
the  wells  thereon  are  deprived  of  their  water 
supply. 

(June  13,  1004.) 

ERROR  tx)  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  reversing  a  judgment  of 
the  District  Court  for  Grayson  County  in 
favor  of  deft'ndant  in  an  action  brought  to 
recover  for  the  alleged  wrongful  destruction 
of  plaintiff's  well.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baker,  Botts,  Baker,  ft  Lovett 
and  Head  ft  Dillard,  for  plaintiff  in  er- 
ror: 

The  owner  of  land  can  use  all  the  water 
he  can  obtain  thereon  by  digging  wells  which 
are  supplied  by  water  percolating  through 
the  soil,  provided  said  wells  are  not  dug 
for  the  purpose  of  maliciously  injuring  ad- 
joining proprietors;  and  this  though  such 
adjoining  proprietors  may  be  entirely  de 
privet!  of  water  which  otherwise  would  have 
percolated  into  their  own  land. 

Gould,  Waters,  ikl  ed.  §  280:  Miller  v. 
Black  Rock  Springs  Improv.  Co.  99  Va.  747. 
86  Am.  St.  Rep.  924,  40  S.  E.  27 ;  27  Am. 
&  Eng.  Enc.  Law,  pp.  424.  42.'5;  llougan  v, 
Milwaukee  <£•  St.  P.  R.  Co.  35  Iowa,  558, 
14  Am.  Rep.  502;  Acton  r.  Blundell,  12 
Mees.  &  W.  .*J24;  Burroughs  v.  Saterlee,  07 
Iowa,  396,  56  Am.  Rep.  350.  25  N.  W.  808 ; 
Hanson  v.  McCue,  42  Cal.  303,  10  Am.  Rep. 
299;   Hale  v.  McLea,  53  Cal.  578;   Saddler 

NoTK. — The  above  case  is  not  only  opposed 
to  the  treod  of  the  modem  decisions  upon  the 
subject  of  subterranean  water  (see  note  to 
Katz  v.  Walkinshaw,  64  L.  R.  A.  236).  but  it 
would  also  seem  to  be  opposed  to  equity.  Justice, 
and  sound  reason.  There  Is  no  doubt  but  that 
the  exhaustion  of  the  subterranean  water  from 
a  tract  of  land  will  not  only  destroy  the  wells, 
but  render  the  land  sterile  and  unproductive, 
66  L.  R.  A. 


V.  Lee,  66  Ga.  45,  42  Am.  Rep.  62;  Lybe's- 
Appeal,  106  Pa.  626,  51  Am.  Rep.  542;  Vol- 
tins  V.  Clutr tiers  Valley  Gas  Co,  131  Pa.  156. 
6  L.  R.  A.  280,  17  Am.  St.  Rep.  791,  18  AU.. 
1012;  Metcalf  v.  Xelson,  59  Am.  St.  Rep. 
746,  note,  8  S.  D.  87,  65  N.  W.  911:  Soutfi- 
em  P.  R.  Co.  v.  Dufour,  19  L.  R.  A.  92,  note, 
96  Cal.  615,  30  Pac.  783. 

Messrs.  Perry  Morris  and  Moaeley  fr 
Eppitein  for  defendant  in  error. 

Williama,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  thus  stated  by  the  court  of 
civil  appeals: 

"This  is  a  suit  by  W.  A.  East  against  the 
Houston  &  Texas  Central  Railroad  Company 
for  damages  growing  out  of  the  alleged  de- 
struction by  defendant  of  plaintiff's  welK 
The  case  was  tried  before  the  court  without 
a  jury,  and  resulted  in  a  judgment  for  de- 
fendant, and  plaintiff  appealed.  The  trial 
court  filed  conclusions .  of  fact,  which,  in 
the  absence  of  a  statement  of  facts,  are  to  be 
taken  as  the  facts  of  the  case.  Said  con- 
clusions are  as  follows: 

"  '  ( I )  The  defendant,  the  Houston  &  Tex- 
as Central  Railroad  Company,  was  the  own- 
er in  fee  simple  of  six  (6)  lots  in  the  city  of 
Denison,  Grayson  county,  Texas,  at  the  time 
mentioned  in  plaintilT's  petition,  and  dug 
thereon  a  well  twenty  ( 20 )  feet  in  diameter 
and  sixty-six  (66)  feet  deep.  It  put  therein 
a  steam  pump  of  suflicient  strength  to  sup- 
ply a  3-inch  pipe,  and,  with  the  exception  of 
three  or  four  days  since  August,  1901,  has 
daily  taken  from  said  well  by  means  of 
said  pump  alxiut  twenty-five  thousand  (25.- 
000)  gallons  of  water.  This  water  was  tak- 
en from  said  \\cll  and  used  by  it  in  its  lo- 
comotives and  machine  shops  operated  by  it 
in  tlic  city  of  Deni.non,  in  which  said  land 
is  situated.  Said  well  is  supplied  entirely 
by  water  ]>ercoIating  through  its  soil  and 
that  of  adjacent  lands,  and  not  by  any  un- 
derground or  other  stream  of  any  kind.  Be- 
fore digging  said  well,  defendant  made  an 
examination  of  its  surroimdings,  including 
the  well  of  the  plaintiff,  and  made  test 
holes,  with  a  view  of  obtaining  the  desired 
supply  of  fifty  thousand  (50.000)  gallons 
of  water  per  day.  Plaintiff  was  present 
when  such  examinations  were  being  made, 
and  consented  for  his  well  to  be  examines! 
by  defendant,  and  had  no  further  conver- 
sation or  communication  with  the  defend - 


and  any  syHtem  of  reasoninK  which  will  author- 
ize the  unreasonable  use  of  a  parcel  of  land 
within  the  tract,  such  as  the  use  of  the  railroad 
company  in  this  case  was  found  to  be,  by  re- 
movini?  therefrom  Rreat  and  unusual  quantities 
of  water  so  as  materinliy  to  depreciate  the  valne* 
of  the  remaining  tract,  must  be  unsound,  and  re« 
quire  careful  revision.  H.  P.  F. 
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ant  upon  the  subject.  From  the  examina- 
tion made  by  it,  defendant  became  satisfied 
that  it  could  procure  the  desired  supply  of 
water  upon  the  land  as  aforesaid,  and  dug 
said  well  for  the  purpose  of  obtaining  the 
same  for  the  uses  hereinbefore  set  out.  The 
wells  were  dug  without  any  intention  on 
the  part  of  defendant  of  injuring  the  prop- 
erty of  either  of  the  plain tifTs,  and  it  did  not 
know  that  such  would  be  the  effect.  The 
water  percolated  into  defendant's  well  at 
different  depths,  some  of  it  coming  into  the 
bottom  thereof.  The  well  of  plaintiff  is 
about  5  feet  in  diameter  and  about  33  feet 
in  depth,  is  on  land  owned  by  plaintiff  in 
fee  simple,  and  is  used  as  a  homestead  by 
plaintiff,  was  dug  prior  to  defendant's  well, 
and  had  always  been  used  by  plaintiff,  up 
to  the  time  defendant's  well  was  dug,  for 
household  purposes,  and  prior  to  that  time 
had  always  supplied  an  adequate  supply  of 
water  for  such  uses ;  that  this  well  has  been 
dried  up  by  the  cligging  and  use  to  which 
defendant  has  put  its  well ;  that  the  damage 
that  plaintiff  and  his  land  has  sustained  by 
the  drying  up  of  his  well  is  the  sum  of  two 
hundred  and  six  dollars  and  twentv-five 
cents  ($206.25),  including  both  past  and 
prospective  injury  to  himself  and  the  lots 
described  in  his  petition. 

"  *  (2)  I  further  find  that  the  use  to  which 
defendant  puts  its  well  was  not  a  reasonable 
use  of  their  property  as  land,  but  was  an  ar- 
tificial use  of  their  property,  and  if  the 
doctrine  of  reasonable  use,  as  applicable  to 
defined  streams,  [is  applied]  to  such  cases, 
this  was  unreasonable.'"  [  77  S.  W.  646.] 

The  court  of  civil  appeals  reversed  the 
judgment  of  the  district  court  in  favor  of  the 
defendant,  and  rendered  judgment  for  plain- 
tiff for  the  damages  claimed.  We  are  of 
the  opinion  that  this  judgment  is  wrong,  and 
that  of  the  district  court  right.  Since  the 
decision  in  the  case  of  Acton  v.  Blundell^  12 
Mees.  &  W.  324,  the  law  as  therein  laid 
down,  so  far  as  it  controls  this  case,  has 
been  recognized  and  followed  in  the  courts 
of  England,  and  probably  by  all  the  courts 
of  last  resort  in  this  country  before  which 
the  question  has  come,  except  the  supreme 
court  of  New  Hampshire.  Bassett  v.  iialts- 
bury  Mfg.  Co.  43  N.  H.  569,  82  Am.  Dec. 
179;  Swcit  V.  Cutts,  50  N.  H.  439,  9  Am. 
Rep.  276.  That  doctrine  is  thus  stated: 
"That  the  person  who  owns  the  surface  may 
dig  therein,  and  apply  all  that  is  there 
found  to  his  own  purposes,  at  his  free  will 
and  pleasure;  and  that  if,  in  the  exercise 
of  such  right,  he  intercepts  or  drains  off 
the  water  collected  from  underground 
springs  in  his  neighbor's  well,  this  incon- 
venience to  his  neighbor  falls  within  the 
description  of  damnum  absque  in;i*rio, 
which  cannot  become  the  ground  of  an  ac- 
J6  L.  R.  A. 


tion."  The  arguments  in  favor  of  the  ap- 
plication to  such  cases  of  the  doctrines  ap- 
plicable to  defined  streams  of  water  were 
thoroughly  presented  at  the  bar  in  Acton  v. 
Blundell,  and  the  reasons  for  the  conclusion 
of  the  court  against  such  application  were 
carefully  stated  in  the  opinion.  In  all  that 
has  been  said  in  subsequent  discussions,  lit- 
tle, if  anything,  has  been  added  to  the  ar- 
guments of  counsel  and  of  the  court  in  that 
case.  Acton  v.  Blundell,  12  Mees.  ^  W.  324, 
Chascmore  v.  Richards,  7  H.  L.  Cas.  364; 
Frazier  v.  Brotcn,  12  Ohio  St.  294;  Miller 
V.  Black  Rock  Springs  Improv.  Co.  99  Va. 
747,  86  Am.  St.  Rep.  924,  40  S.  E.  27.  The 
many  otlier  authorities  on  the  subject  are 
cited  in  the  cases  referred  to,  and  so  thor- 
ough has  been  the  discussion  that  we  fee] 
that  it  would  be  useless  to  attempt  any  ad- 
dition. The  practical  reasons  upon  which 
the  courts  base  tlieir  conclusions  fully  meet 
the  more  theoretical  view  of  the  New  Hamp- 
shire court,  and  satisfy  us  of  the  necessity 
of  the  doctrine.  Those  reasons  are  thus 
summarized  by  the  supreme  court  of  Ohio  in 
Frazier  v.  Brown:  "In  the  absence  of  ex- 
press contract  and  of  positive  authorized 
legislation,  as  between  proprietors  of  ad- 
joining lands,  tlie  law  recognizes  no  cor- 
relative rights  in  respect  to  underground 
waters  percolating,  oozing,  or  filtrating 
through  the  earth;  and  this  mainly  from 
considerations  of  public  policy:  (1)  Be- 
cause the  existence,  origin,  movement,  and 
course  of  such  waters,  and  the  causes  which 
govern  and  direct  their  movements,  are  so 
secret,  occult,  and  concealed  that  an  at- 
tempt to  administer  any  set  of  legal  rules 
in  respect  to  them  would  be  involved  in 
hopeless  uncertainty,  and  would  be,  there- 
fore, practically Mm|>088ible.  (2)  Because 
any  such  recognition  of  correlative  rights 
would  interfere,  to  the  material  detriment 
of  the  commonwealth,  with  drainage  and  ag- 
riculture, mining,  the  construction  of  high- 
ways and  railroads,  with  sanitary  regula- 
tions, building,  and  the  general  progress  of 
improvement  in  works  of  embellishment 
and  utility."  The  mere  quantity  of  water 
taken  by  the  owner  from  his  ^and  has  no- 
where been  held  to  affect  the  question.  Ex- 
haustion resulting  from  excavating  and 
pumping  for  mining  purposes  has  been  con- 
sidered in  several  cases  to  give  rise  to  no 
liability.  So  the  authorities  generally  state 
that  the  use  of  the  water  for  manufacturing, 
brewing,  and  like  pui*poses  is  within  the 
right  of  the  owner  of  the  soil,  whatever  may 
be  its  effect  upon  his  neighbor's  wells  and 
springs. 

In  Chasemore  v.  Richards,  7  H.  L.  Cas. 
364,  the  defendant,  in  supplying  the  wants 
of  a  town,  used  to  such  an  extent  the  water 
which  had  percolated  through  his  land  into 
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a  water  course  as  to  reduce  the  water  in  the 
stream,  and  to  leave  the  plaintiiT's  mill 
thereon  without  adequate  power;  and  yet 
it  was  held  that  there  was  no  liability. 
There  is  possibly  a  conflict,  which  we  need 
not  undertake  to  resolve,  between  this  de- 
cision and  those  in  the  two  New  York  cases 
stated  below.  But  in  Chasemore  v.  Rich- 
ards, Lord  Wensleydale,  who  alone,  among 
several  delivering  opinions,  expressed  doubt 
as  to  the  correctness  of  the  conclusion 
reached,  admitted  the  soundness  of  the  prin- 
ciple laid  down  in  Acton  v.  Blundell,  and 
that  the  owner  of  the  soil  is  at  liberty  to  dig 
therein  and  take  away  the  percolating  wa- 
ter for  any  legitimate  purpose  of  his  own, 
"even  though  they  carried  on  trades  requir- 
ing more  water  (breweries,  for  example) 
than  would  be  used  for  mere  domestic  pur- 
poses; it  would  still  be  for  their  purposes 
only.''  His  doubt  arose  out  of  the  fact  that 
the  defendant  was  not  using  the  water  for 
his  own  purposes,  but  was  selling  it  to 
others.  If  persons  using  lands  in  mining, 
manufacturing,  and  brewing  may  take  there- 
from all  the  water  required  in  the  prosecu- 
tion of  such  businesses,  what  reason  can  ex- 
ist why  a  railroad  company  may  not  do  the 
same  thing  for  such  purposes  as  those  to 
which  it  applies  this  well?  We  think  none 
can  be  given.  In  the  case  of  Hougan  v. 
Milwaukee  d  Ht.  P.  R.  Co,  35  Iowa,  558,  14 
Am.  Rep.  502,  the  doctrine  was  applied  to 
a  situation  like  that  shown  by  the  facts  of 
this  case,  except  that  there  the  railway 
company  had  only  the  right  of  way  over, 
while  here  it  owns  the  fee  of,  the  land;  a 
difference  in  favor  of  this  defendant.  The 
decision  is  useful  in  establishing  the  prop- 
osition that  such  uses  of  water  by  railway 
companies  are  legitimate  and  proper  uses 
in  the  sense  of  the  rule  we  are  considering. 
The  other  question,  upon  which  the  court 
was  more  doubtful,  viz.,  whether  or  not 
Huch  a  company,  with  only  a  right  of  way 
over  the  land,  has  the  right  to  thus  draw 
the  water  from  it,  is  not  here  involved. 

Besides  the  New  Hampshire  decisions, 
which  deny  the  whole  doctrine  of  the  other 
authorities,  plaintiff  relies  on  the  cases  of 
Forbell  v.  New  York,  164  N.  Y.  522,  51  L. 
R.  A.  696,  79  Am.  St.  Rep.  666,  58  N.  E. 
644;  Smith  v.  Brooklyn,  160  N.  Y.  357,  45 
L.  R.  A.  664,  54  N.  E,  787,  18  App.  Div.  340, 
46  N.  Y.  Supp.  141 ;  and  Stilltoater  Water 
Co.  V.  Farmer,  89  Minn.  58,  60  L.  R.  A. 
875,  99  Am.  St.  Rep.  541,  93  N.  W.  907. 
The  courts  in  New  York,  by  previous  de- 
cisions, had  unequivocally  accepted  the  doc- 
trine of  Acton  V.  Blundell  in  this  language : 
**An  owner  of  the  soil  may  divert  percolat- 
ing water,  consume  or  cut  it  off,  with  im- 
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punity.  It  is  the  same  as  land,  and  cannot 
be  distinguished  in  law  from  land.  So  the 
owner  of  the  land  is  the  absolute  owner  of 
the  soil  and  of  percolating  water,  which 
is  a  part  of,  and  not  different  from,  the 
soil.  No  action  lies  against  the  owner  for 
interfering  with  or  destro3ing  percolating 
or  circulating  water  under  the  earth's  sur- 
face." Pixley  V.  Clark,  35  N.  Y.  520,  91 
Am.  Dec.  72.  In  the  two  cases  relied  on, 
the  courts  expressly  adhered  to  this  doc- 
trine, but  considered  that  certain  facts  in 
the  cases  before  them  took  them  out  of  \i» 
operation.  One  of  the  facts  was  the  cities 
had  drained  an  immense  area  to  supply  their 
inhabitants  with  water,  and  were  "making 
merchandise"  of  it,  a  fact  which  gave  rise 
to  the  doubt  expressed  in  Chasemore  ▼. 
Richards.  Another  was  that  an  artificial 
force  was  applied  to  draw  the  water  from 
the  adjoining  lands,  which  was  held  to  con- 
stitute a  trespass;  and  still  another,  that 
the  water  of  defined  streams  was  affected 
by  the  exhaustion  by  the  cities  of  their 
sources.  The  existence  of  these  facts  was 
expressly  made  the  ground  of  the  holding 
that  the  general  doctrine  as  to  taking  out 
of  one's  own  soil  water  that  comes  there  by 
percolation  did  not  apply.  In  the  Minnesota 
case  the  defendant  made  no  use  whatever 
of  the  water,  but,  for  no  useful  purpose, 
drained  it  away,  and  discharged  it  through 
the  sewers  -of  a  town,  thus  taking  it  from 
plaintiff,  who  was  supplying  it  to  the  in- 
habitants of  the  town  for  drinking  pur- 
poses. The  court  recognized  the  soundness 
of  the  doctrine  which  we  have  stated,  but 
held  that,  as  the  defendant  was  making  no 
legitimate  use  of  the  water,  he  was  properly 
enjoined  from  thus  wasting  it.  Whether  or 
not  the  courts  in  these  cases  succeeded  in 
establishing  just  distinctions  between  them 
and  others  applying  the  general  rule,  we  are 
not  called  on  to  determine. 

It  is  readily  seen  that  none  of  them,  in 
their  facts  or  the  principles  enforced,  sus- 
tain this  action.  The  defendant  here  is 
making  a  reasonable  and  legitimate  use  of 
the  water  which  it  takes  from  its  own  land, 
which  use  is  not,  in  quality,  different  from, 
or  in  its  consequences  to  plaintiff  more  in- 
jurious than,  many  upheld  in  the  decisions. 
There  is  no  claim  of  malice  or  wanton  con- 
duct of  any  character,  and  the  effect  to  be 
given  to  such  a  fact  when  it  exists  is  be< 
side  the  present  inquiry.  No  reason  existH 
why  the  general  doctrine  should  not  govern 
the  case. 

The  judgment  of  the  Court  of  Civil  Ap- 
peals is  therefore  reversed,  and  that  of  the 
District  Court  affirmed. 
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MISSOURI,    KANSAS,    &   TEXAS    RAIL- 
WAY  COMPANY  OF  TEXAS,  Appt., 

J.  W.  SMITH. 


(•••••  .X  6Z I 
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A  release  exMcied  by  »  railroad  com- 
Vany  wm  a  eondltlon  of  permlttinflr  an 
injured  employee  to  return  to  ivork, 

without  any  undertaklngr  on  its  part  to  con- 
tinue the  employment  any  longer  than  may  be 
satisfactory  to  it,  is  without  consideration, 
and  not  binding  on  the  employee,  although  in 
Qonsequence  of  it  he  is  permitted  to  return  to 
work,  and  receive  wages  for  some  time. 

(May  30,  1904.) 

QUESTIONS  certified  by  the  Court  of 
Civil  Appeals  for  the  Third  Supreme 
Judicial  District  which  arose  on  appeal  by 
defendant  from  a  judgment  of  the  District 
Court  for  Dallas  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Anatoera 
favorable  to  appellee  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  S.  Miller  and  Thomai  A 
Rltea,  for  appellant: 

The  k^se  was  executed  by  the  appellee 
to  the  appellant  for  valuable  consideration^ 
and  was  valid. 

Carroll  v.  Missouri,  K.  d  T.  R,  Co.  30 
Tex.  Civ.  App.  1,  69  S.  W.  1004;  Texas  Mid- 
land R.  Co.  V.  Sullivan,  20  Tex.  Civ.  App. 
60,  48  S.  W.  698 ;  East  Line  d  R.  River  H. 
Co.  V.  Bcott,  72  Tex.  70,  13  Am.  St.  Rep. 
768,  10  S.  W.  99:  Hohhs  v.  Brush  Electnc 
Light  Co.  75  Mich.  560,  42  N.  W.  965;  24 
Am.  Sl  Eng.  £nc.  Law,  p.  289;  Quebe  v. 
Gulf,  G.  d  8.  F.  R.  Go.  (Tex.)  ante,  734, 
81  8.  W.  20. 

Appellee  having  signed  a  release  for  the 
purpose  of  securing  re-emploj'ment,  with  the 
full  knowledge  that  he  could  not  return  to 
work  without  executing  the  same,  if  he 
actually  worked  for  appellant  after  signing 
the  same,  and  received  compensation  there- 
for, this  constituted  a  valid  consideration 
for  the  release,  and  was  a  complete  bar  to 
appellee^B  action. 

Carroll  v.  Missouri,  K.  d  T.  R.  Co.  30 
Tex.  Civ.  App.  1,  69  S.  W.  1004;  Texas 
Midland  R.  Go.  v.  Sullivan,  20  Tex.  Civ. 
App.  60,  48  S.  VV.  598:  East  Line  d  R> 
River  R.  Co.  v.  Scott,  72  Te::.  70,  13  Am.  St. 
Rep.    768,    10   S.   W.   99;    Uobbs   v.   Brush 

Note. — For  cases  In  this  series  somewhat 
similar  to  this,  holding  that  a  contract  by  an 
injnred  employee  releasing  the  master  from  lia- 
bility !n  consideration  of  an  agreement  to  give 
bim  worlc  so  long  as  he  gives  satisfaction  to 
a  foreman  is  valid,  nee  Rhoades  v.  Chesapeake 
&  O.  R.  Co.  55  L.  R.  A.  170 ;  Quebe  v.  Gulf,  C. 
&  A.  P.  R.^  Co.  ante,  734. 
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Electric  Light  Co.  75  Mich.  550,  42  N.  W. 
965;  24  Am.  &  Eng.  £nc.  Law,  p.  289. 

The  question  of  consideration,  under  the 
facts  of  this  case,  is  not  dependent  upon  mu- 
tual  promises  of  the  parties;  the  consid- 
eration, so  far  as  the  appellee  is  concerned, 
is  executed;  the  surrender  of  his  claim  for 
liability  to  secure  re-employment  is  an  ex- 
ecuted consideration. 

East  Line  d  R.  River  R.  Co.  v.  Scott,  7S 
Tex.  70,  13  Am.  St.  Rep.  768,  10  S.  W.  99; 
Texas  Midland  R.  Co.  v.  Sullivan,  20  Tex. 
Civ.  App.  50,  48  S.  W.  598 ;  Hobbs  v.  Brush 
EleciHc  Light  Co.  75  Mich.  550,  42  N.  W. 
9C5. 

It  was  contemplated  that,  under  the  agree- 
ment for  employment,  appellee  was  to  per- 
form certain  services,  and  the  term  "satis- 
factory" must  be  held  to  refer  to  8«rvice» 
to  be  performed  by  appellee.  The  lan- 
guage employed  would  mean:  Re-employ- 
ment by  said  company  for  such  time  only  a» 
his  services  may  be  satisfactory  to  said  com- 
pany. 

Where  a  contract  provides  that  the  article 
furnished,  or  the  labor  performed,  shall  be 
satisfactory  to  one  of  the  parties  to  the 
agreement,  that  party  is  the  sole  and  ex- 
clusive judge  of  that  matter,  and,  as  long 
as  he  acts  in  good  faith,  his  determination 
is  not  subject  to  review  by  the  courts. 

Daggett  v.  Johnson,  49  Vt.  346 ;  Hartford 
Sorghum  Mfg.  Co.  v.  Brush,  43  Vt.  528; 
Baltimore  d  0.  R.  Co.  v.  Brydon,  66  Md. 
198,  57  Am.  Rep.  318,  3  Atl.  306,  9  Atl. 
126;  Secley  v.  Welles,  120  Pa.  74,  13  Atl. 
736;  Silsby  Mfg.  Co.  v.  Chico,  24  Fed.  893; 
Singerly  v.  Thayer,  108  Pa.  291,  56  Am. 
Rep.  207,  2  Atl.  230;  Frary  v.  American 
Rubber  Co.  52  Minn.  264,  18  L.  R.  A.  644, 
53  N.  W.  1156;  Church  v.  Shanklin,  95  Cal. 
626.  17  L.  R.  A.  207,  30  Pac.  789;  Doll  v. 
Noble,. IW  N.  Y.  230,  5  L.  R.  A.  664,  15 
Am.  St.  Rep.  398,  22  N.  E.  406;  Campbell 
Printing  Press  Co.  v.  Thorp,  1  L.  R.  A.  645, 
36  Fed.  414. 

Appellee  secured  the  right,  under  the 
tenns  of  the  release,  to  receive  employment 
so  long  as  his  services  were  satii^factory,  an<l 
of  this  the  appellant  was  the  exclusive 
judge;  but  it  was  required,  under  the  law, 
to  act  in  good  faith,  and  it  could  not  arbi- 
trarily, capriciously,  or  without  cause,  dis- 
charge appellee  without  breaching  the  con- 
tract. Appellee  secured  a  right  enforceable 
under  the  law,  and  which  is  a  sufficient  con- 
sideration to  support  the  release. 

Chilf,  C.  d  S.  F.  R.  Co.  V.  Winton,  7  Tex.. 
Civ.  App.  57,  26  S.  W.  770. 

Tliough  if  it  be  conceded  that  the  terms  of 
employment  contained  in  the  release  are  too 
indefinite  to  confer  on  appellee  any  right 
enforceable   in   law,  yet,   the   same   having 
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been  executed  and  acted  upon  by  the  parties, 
and  the  indefinite  promise  performed  by 
appellant,  the  actual  performance  of  the 
promise  is  in  itself  a  consideration. 

Storm  V.  United  States,  94  U.  S.  76,  24 
L.  ed.  42;  Holiz  v.  Schmidt,  59  N.  Y.  253; 
Cooper  V.  Lansing  Wheel  Co,  94  Mich.  272, 
34  Am.  St.  Rep.  341,  54  N.  W.  39;  Witletts 
V.  Sun  Mut.  Ins.  Co.  45  N.  Y.  45,  6  Am.  Rep. 
31;  Rohson  v.  Mississippi  River  Logging  Co. 
61  Fed.  893;  Fontaine  v.  Baxley,  90  Ga.  416, 
17  S.  E.  1015;  Wheeler  d  W.  Mfg.  Co.  v. 
Lyon,  71  Fed.  374;  Hilton  v.  Southicick, 
17  Me.  303,  35  Am.  Dec.  253. 

Messrs.  Clark,  MatMs,  A  Freeman, 
for  appellee: 

The  release  offered  in  evidence  by  appel- 
lant was  on  its  face  without  consideration. 

Ft.  Worth  <£•  D.  C.  R.  Co.  v.  Wilson,  3  Tex. 
Civ.  App.  580,  24  S.  W.  686,  85  Tex.  519, 
22  S.  W.  578 :  Patterson,  Railway  Accident 
Law,  p.  508 ;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Win- 
ton,  7  Tex.  Civ.  App.  57,  26  S.  W.  770. 

If  appellee  returned  to  work  after  the  in- 
jury, that  would  not  constitute  a  considera- 
tion for  the  release.  Appellant  got  the  ben- 
efit of  appellee's  work  for  the  money  it 
paid  him;  his  work  was  the  consideration 
given  by  him  for  the  money  paid  by  appel- 
lant. 

Ibid. 

'Williami,  J.,  delivered  the  opinion  of 
the  court:         • 

Certified  question  from  the  court  of  civil 
appeals  of  the  third  district,  as  follows: 

*'Thi8  suit  was  instituted  by  the  appellee 
to  recover  damages  alleged  to  have  been  sus- 
tained on  account  of  the  negligence  of  the 
Missouri,  Kansas,  &  Texas  Railway  Com- 
pany of  Texas  on  or  about  the  19th  day  of 
August,  1002,  and  resulted  in  a  judgment 
for  appellee  in  the  sum  of  $1,965. 

** Among  otlier  defenses,  the  appellant  al- 
leged as  follows: 

•**(5)  This  defendant  says  that,  nt  the 
time  of  the  alleged  accident  to  the  sai'l 
plaintiff,  it  had  in  force  among  its  em- 
ployees a  rule  and  regulation,  which  was 
well  known  to  all  of  its  employ(H^«,  b}'  virtue 
of  which,  if  an  employee  was  injured,  he  was 
not  allowed  to  i*eturn  to  work  for  this  de- 
fendant unless  he  settled  his  claim  for  such 
injury,  or  signed  a  release  to  said  defendant 
for  such  injury:  that,  after  the  plaintiff  was 
injured,  he,  the  said  plaintiff,  in  order  to 
return  to  work  and  secure  employment  from 
this  defendant,  for  and  in  consideration  of 
I'e-employment  by  this  defendant,  by  writ- 
ten release  duly  executc»d,  he,  the  said  plain- 
tiff, discharged  this  defendant  from  all  lia- 
bility on  account  of  said  alleged  accident, 
and,  after  the  execution  of  said  release,  he, 
the  said  plaintiff,  was  employed  by  this  de- 
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fendant  and  worked  for  this  defendant  for 

days,  for  which  he  was  paid,  and  on. 

to  wit,  the day  of ,  A.  d.  1902, 

voluntarily  left  the  service  of  this  defend- 
ant. Wherefore  this  defendant  says  that 
whatever  claim  that  this  plaintiff  may  have 
had  against  this  defendant  has  been  fully 
adjusted  and  settled.' 

"By  supplemental  petition  the  plaintiff, 
under  oath,  made  the  following  plea: 

"  *(2)  Specially  replying  to  that  part  of 
said  answer  which  attempts  to  set  up  a  re- 
lease by  plaintiff  of  defendant's  liability  to 
plaintiff  for  his  said  injuries, plaintiff  admits 
that  he  signed  a  paper  of  some  kind;  that 
he  signed  the  same  under  the  following  cir- 
cumstances: That,  in  about  fifteen  or  twen- 
ty days  after  he  was  hurt,  thinking  that 
he  had  sufficiently  recovered  to  return  to 
work,  he  went  back  to  resume  his  work, 
when  Mr.  Allen,  defendant's  foreman,  told 
plaintiff  that  he  could  not  return  to  work 
imless  he  signed  a  release,  and  told  plaintiff 
to  go  and  see  Mr.  Brundet.  Plaintiff  says 
that  he  went  to  see  Mr.  Brundet,  defend- 
ant's agent,  and  told  him  that  Mr.  Allen  said 
that  he  would  have  to  sign  a  release  before 

he  could  return  to  work;  that  said  

handed  plaintiff  a  paper,  and  told  him  to 
sign  it,  which  he  did ;  that  he  never  read 
the  same,  nor  was  it  read  to  him  by  any- 
one; that  he  did  not  know  what  it  was, 
nor  what  it  contained.  Plaintiff  states  that 
defendant  did  not  pay  him  anything  for 
signing  same;  that,  if  he  signed  a  release 
discharging  defendant  of  liability  to  him. 
the  same  was  and  is  wholly  without  consid- 
eration. Plaintiff  further  states  that  he 
had  no  knowledge  of  the  fact  that  defend- 
ant had  a  rule  requiring  its  employees  to 
sign  a  release  discliarging  defendant  from 
liabilitv  before  thev  could  return  to  work 
after  getting  hurt,  imtil  defendant  filed  its 
answer  herein.  Plaintiff  further  states  that 
he  attempted  to  go  to  work,  but  his  head 
hurt  him  so  badlv  he. could  not  work,  and 
he  has  not  been  able  to  work  since  he  was 
hurt.' 

''There  was  evidence  in  the  case  which 
would  support  the  finding  of  the  jury  that 
the  plaintiff  was  injured  in  the  sum  found 
by  tlie  jury.  There  is  a  conflict  of  evidence 
as  to  the  date  when  the  injury  was  received, 
— the  plaintiff  and  his  witnesses  testifying 
that  the  accident  occurred  on  the  19th  of 
August,  1  ^02 :  and  the  defendant's  witnesses, 
tliat  he  was  hurt  on  the  night  of  July  7th. 

*'Ai>pellant  offered  in  evidence  the  follow- 
ing release:  , 

**  'The  Missouri.  Kansas,  &  Texas  Railway 
Company  of  Texas. 

*'  'Whereas,  on  or  prior  to  the  8th  day  of 
July,  1902.  I,  the  undersigned  J.  W.  Smith, 
(Col.)    of  Dallas,  was  an  employee  of  the 
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Missouri,  Kansas,  &  Texas  Railway  Com- 
pany of  Texas,  and  as  such  employee  was  en- 
gaged as  coal  heaver. 

"  'Whereas,  on  or  about  the  8th  day  of 
July,  1902,  aforesaid,  I  the  undersigned  re- 
<^eived  personal  injuries  whilst  in  the  ser- 
vice of  said  company  at  or  near  Dallas, 
'Caused  as  follows:  Struck  by  handle  of  coal 
bucket  for  which  such  injuries  and  damage 
resulting  to  me  therefrom  I  claim  to  have  a 
demand  against  the  said  Missouri,  Kansas, 
-&  Texas  Railway  Company  of  Texas,  and 

"  'Whereas,  said  claim  and  demand  has 
been  oomproini«ed  and  adjusted  by  and  be- 
tween myself  and  said  company. 

"  *Now  therefore,  in  consideration  of  re- 
employment by  said  company,  for  such  time 
only  as  may  be  satisfactory  to  said  company, 
I  do  hereby  acknowledge  full  settlement, 
payment,  and  satisfaction  of  all  claims  and 
demands  against  said  company  for  the  in- 
juries and  damages  aforesaid,  and  do  hereby 
fully  release  and  discharge  said  company 
from  any  and  all  claims  of  whatever  kind 
or  character  I  may  have  on  account  of  or 
arising  from  said   injuries. 

**  'Witness  my  hand,  this  14th  day  of  July, 
1902.   J.  W.  Smith.' 

"The  same  conflict  in  evidence  occurs  with 
reference  to  the  date  when  this  release  was 
executed.  The  evidence,  however,  shows  that 
the  release  was  signed  after  the  plaintiff  was 
injured, — ^whether  the  date  of  the  accident 
ivas  in  July,  as  claimed  by  appellant,  or  in 
August,  as  claimed  by  appellee. 

'•There  is  evidence  which  would  have  war- 
ranted the  jury  in  finding  that  after  the 
plaintiff  was  injured  he  sought  re-employ- 
ment with  appellant,  and  that  the  agent  of 
■appellant  told  him  that  he  could  not  work 
for  appellant  again  unless  he  signed  a  re- 
lease, and  that  appellee  thereupon  went  to 
another  agent  of  appellant,  and,  for  the  pur- 
pose of  obtaining  re-employment,  executed 
the  release  above  set  out.  and  that  he  then 
proceeded  to  work  for  appellant  for  some 
time,  and  received  wages  therefor.  There  is 
also  evidence  which  tends  to  show  that  there 
was  a  rule  of  appellant  which  prevented  em- 
ployees who  had  been  injured  from  being  rc- 
-employed,  unless  a  release  was  executed  by 
tlipm  for  all  damages  sustained  by  them, 
and  that  appellee  was  informed  of  said  rule 
before  he  executed  said  release  and  obtained 
said  re-employment. 

"Among  other  instructions,  the  court 
-charged  the  jury  as  follows:  *You  are  in- 
structed that  the  instrument  offered  in  evi- 
dence as  a  release  to  defendant  of  all  liabil- 
ity on  account  of  the  accident  in  question  was 
without  consideration ;  and  you  will  there- 
fore not  consider  the  same  in  arriving  at 
your  verdict.' 
«6  L.  R.  A. 


"Under  a  similar  state  of  facts,  the  court 
of  civil  appeals  for  the  fifth  district,  in  the 
case  of  Carroll  v.  Missouri,  K.  d  T.  R,  Co. 
30  Tex.  Civ.  App.  1,  69  S.  W.  1004,  decided 
that  the  contract  was  not  without  consider- 
ation. W^e  entertain  some  doubt  as  to  the 
correctness  of  this  decision,  and  for  said 
reason,  and  for  the  further  reason  that  this 
case  will  have  to  be  reversed  for  other  er- 
rors in  the  record,  we  therefore  certify  the 
following  question: 

"Did  the  court  err,  under  the  facts  stated, 
in  instructing  the  jury  peremptorily  that 
the  release  offered  in  evidence  was  without 
consideration?" 

The  question  is  answered  in  the  negative. 

When  the  release  was  executed  there  was 
no  promise  on  part  of  the  defendant  to  re- 
employ plaintiff  at  all,  nor  any  other  con- 
sideration to  support  plaintiff's  promise, 
and  hence  no  contract  binding  on  either 
party  arose.  So  far  the  case  of  Gulf,  C,  d 
8.  F.  R,  Co.  V.  Winton,  7  Tex.  Civ.  App. 
57,  26  S.  W.  770,  decided  by  the  court  of 
civil  appeals  for  the  second  district,  whose 
decision  was  and  is  approved  by  this  court, 
is  decisive.  From  the  opinion  of  the  court  of 
civil  appeals  in  that  case,  which  was  all 
that  was  presented  in  the  application  to  this 
court  for  a  writ  of  error,  it  appears  that 
no  other  consideration  was  shown  than  that 
recited  in  the  instrument  passed  upon,  i>iz., 
employment  of  the  releasor  to  be  given  by 
said  company  "for  such  time  and  in  such 
capacity  as  may  be  satisfactory  to  said  com- 
pany, and  not  longer  or  otherwise."  Hence 
this  court  cannot  be  said  to  have  passed  up- 
on the  additional  question  presented  in  this 
case,  and  in  the  one  referred  to  in  the  cer- 
tificate, decided  by  the  court  of  civil  appeals 
for  the  fifth  district,  arising  out  of  the  fact 
that  emploj-ment  was  given  after  the  execu- 
tion of  the  release.  We  have  concluded  that 
such  fact,  as  it  appears  in  the  certificate, 
does  not  constitute  a  consideration  to  sup- 
port the  release.  As  we  have  said,  there  was 
no  promise  on  the  part  of  the  defendant  to 
employ  at  all ;  hence  there  was  originally 
no  mutuality  of  obligation.  Had  there  been 
an  absolute  promise  to  employ,  in  the  terms 
of  the  release,  "for  such  time  only  as  may 
be  satisfactory  to  said  company,"  it  would 
have  been  too  uncertain  to  be  enforceable, 
because  the  time  of  employment  would  have 
been  wholly  optional  with  the  defendant, 
and  therefore  would  not  have  afforded  a  con- 
sideration for  the  release.  The  case  is  not 
the  same  as  those  in  which  there  is  a  prom- 
ise to  employ,  and  in  which  no  time  is  fixed 
and  no  option  reserved.  In  such  cases  some 
authorities  would  hold  that,  if  the  person 
to  be  employed  has  rendered  a  consideration 
for  such  a  promise,  he  acquires  the  option 
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of  fixing  the  term  of  employment  {East 
Line  &  R,  River  R.  Co,  v.  Hcott,  12.  Tex.  77, 
13  Am.  St.  Rep.  758,  10  S.  W.  99,  and  cases 
cited) ;  and  others,  that  he  acquires  the 
right  to  employment  for  a  reasonable  time. 
Under  either  view,  such  authorities  hold 
that  there  would  be  a  valid  contract.  Both 
of  these  views  are  excluded  by  the  defend- 
ant's reservation  of  the  option,  which,  as  we 
have  said,  would  have  destroyed  all  mutual- 
ity in  the  alleged  contract,  and  left  the  re- 
lease without  consideration,  even  had  there 
been  a  promise  on  defendant's  part  to  em- 
ploy according  to  its  terms. 

The  question  then  remains,  Did  the  actual 
employment  and  payment  of  wages  "for 
some  time"  supply  the  consideration  which 
was  originally  Jacking?  It  is  claimed  that 
it  did,  upon  a  principle  that  has  been  ap- 
plied in  a  great  number  of  cases,  and  which 
is  thus  stated  by  standard  \vriters :  "A  con- 
tract is  often  such  that,  until  something  is 
•done  under  it,  the  consideration  is  imper- 
fect, yet  a  partial  performance  or  complete 
perfonnanQC  on  one  side  supplies  the  defect, 
if,  for  example,  one  promises  another,  who 
makes  no  promise  in  return,  to  pay  him 
money  when  he  shall  have  done  a  specified 
thing,  if  he  does  it,  not  only  is  the  contract 
executed  on  one  side,  but  also  the  considera- 
tion is  perfected,  and  payment  can  be  en- 
forced." Bishop,  Contr.  $  87.  "A  contract 
arises  upon  executed  consideration  when  one 
of  the  two  parties  has,  either  in  the  act 
which  amounts  to  a  proposal  or  the  act 
which  amounts  to  an  acceptance,  done  all 
that  he  is  bound  to  do  under  the  contract, 
leaving  an  outstanding  liability  on  one  side 
only."  Anson,  Contr.  116;  Heisch  v.  Adams, 
81  Tex.  97,  16  S.  W.  790.  This  principle  is 
usually  applied  in  cases  in  which  the  only 
original  defect  in  the  negotiation  was  that 
it  was  left  optional  with  one  of  the  parties 
whetbfsr  or  not  he  would  do  the  thing  con- 
teiiiplAted  by  the  other  as  the  consideration 
of  his  promise;  that  which  was  tp  be  done, 
if  the  party  chose,  being,  however,  suffi- 
ciently definite  to  enable  the  court  to  see, 
after  it  had  been  done,  that  the  intended 
consideration  had  been  rendered.  In  such 
cases  the  original  objection  of  want  of  mu- 
tuality is  removed  by  actual  performance. 
The  authorities  go  further,  and  hold  tHat 
where  a  particular,  definite  thing  is  to  be 
done  by  the  promisee,  and  he  enters  upon 
the  performance,  that  fixes  the  obligations, 
and  binds  both  parties  to  carry  out  the  con- 
tract. Fontaine  v.  Baxlet/y  90  Ga.  425,  17 
S.  E.  1016.  The  principle  might  have  appli- 
cation here  if  the  terms  of  the  stipulations 
had  been  such  that  the  time  of  employment 
eould  be  legally  ascertained.  In  that  case, 
by  entering  upon  performance  the  defendant 
6C  L.  R.  A. 


would,  perhaps,  have  removed  the  objection. 
that  it  was  not  originally  bound  to  employ 
at  all,  and  all  the  terms  of  the  contract 
would  have  become  fixed.   But  here  there  is- 
another  difiiculty,  which  still  remains,  con- 
sisting in  the  fact  that  the  time  of  employ- 
ment was  left  optional  with  the  defendant, 
and  the  fact  of  emplo^'ment  did  not  bind  it, 
and   therefore  could  not  bind   plaintiff  to- 
anything.    With  the  parties  thus  situated^ 
how  could  it  be  said  that  the  defendant  had 
performed,  or  commenced  the  performance- 
of,  that  which  was  stipulated  to  be  the  con- 
sideration of  plaintiff's  promise,  when  the 
consideration  is  not  agi'eed  upon?    The  only 
answer  that  can  be  made  is  that  any  employ- 
ment which  defendant  might  choose  to  give- 
was   the  consideration   stipulated  for,   and 
this  was  furnished,  which  throws  tiie  ques- 
tion back  upon  the  very  uncertainty  that 
affected  the  transaction  originally.     If  up- 
on employment  the  parties  became  bound, 
to   what   were   they  bound?    The   so-called 
contract  furnishes  no  answer.    Cases  analo- 
gous to  this  are  those  in  which  a  promise- 
is  made  to  obtain  forbearance  from  a  cred- 
itor to  his  debtor.  The  authorities  hold  that, 
in  order  to  bind  either  party,  the  forbear- 
ance stipulated  for  must  be  for  a  time  suffi- 
ciently definite  to  enable  the  court  to  ascer- 
tain it.   They  difi'er  as  to  what  constituted- 
sufficient  definitencss,  but  they  hold  that  a 
promise  made  upon  consideration  of  forbear- 
ance for  a  time  left  entirely  optional  with 
the   creditor   is   without  consideration,   al- 
though   indulgence   may   in   fact   be  given. 
In  Strong  v.  Sheffield,  144  N.  Y.  394,  3i>  N. 
E.  330,  a  husband  gave  a  note,  and  his  w^ife 
indorsed  it,  for  an  antecedent  debt  of  the 
husband  to  the  payee,  and  it  was  claimed 
that  the  consideration  for  the  wife*s  obliga- 
tion  was   indulgence  extended  to   the   hus- 
band. There  was  in  fact  forbearance  for  two 
years.   But  the  only  pfomise  of  the  creditor 
was  that  he  would  hold  the  note  until  h& 
wanted    the    money.     Said   the   court:     "It 
would  have  been  no  violation  of  the  plain- 
tiff's promise  if,  immediatel}^  on  receiving 
the  note,  he  had  commenced  suit  upon  it. 
Such  a  suit  would  have  been  an  assertion 
that  he  wanted  the  money,  and  would  have 
fulfilled  the  condition  of  forbearance.    The 
debtor  and  the  defendant,  when  they  became 
parties  to  the  note,  may  have  had  the  hope 
or  expectation  that  forbearance  would  fol- 
low, and  there  was  forbearance  in  fact.   But 
there  was  no  agreement  to  forbear  for.  a 
fixed  time,  or  for  a  reasonable  time,  but  an. 
agreement  to  forbear  for  such  time  as  the 
plaintiff  should  elect.    The  consideration  ia 
to  be  tested  by  the  agreement,  and  not  by 
what  was  done  under  it."    This  reasoning- 
applies  here.    Defendant,   upon   employing- 
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plaintiff,  could,  under  the  right  expressly 
reserved,  have  discharged  him  at  onoe  with- 
out violating  any  agreement.  Employment 
for  the  time  plaintiff  remained  in  defend- 
ant's service  might  have  been  a  sufficient 
consideration  for  his  release,  as  forbearance 
for  the  two  years  in  the  New  York  case 
would  certainly  have  been  for  the  wife's 
promise,  had  the  contract  so  stipulated.  But 
"'nothing  is  consideration  that  is  not  re- 
garded as  such  by  both  parties.'  To  consti- 
tute a  valid  agreement,  there  must  be  a 
meeting  of  minds  upon  every  feature  and 
element  of  such  agreement,  of  which  the  con- 
sideration is  one."  Fire  Ins.  Aaao.  v.  Wick- 
ham,  141  U.  S.  579,  35  L.  ed.  867,  12  Sup.  Ct. 
Rep.  84,  and  authorities  cited. 

It  is  laid  down  in  many  authorities  that 
original  uncertainty  in  a  contract  may  be 
cured  by  action  of  the  parties  under  it,  as 
where  they  have  acted  upon  and  executed  it 
according  to  their  understanding  and  inten- 
tions. Alabama  O.  8.  R.  Co.  v.  South. d 
North  Ala.  R.  Co.  84  Ala.  570,  5  Am.  St. 
Rep.  401,  3  So.  286.  It  is,  perhaps,  possible 
that  such  a  state  of  facts  might  arise  from 
action  upon  such  an  agreement  as  that  in 
question  as  to  call  for  the  application  of  this 
principle.  Nothing  of  the  kind  appears  from 
the  certificate,  which  states  onlv  the  fact 
that  plaintiff  was  employed  and  received 
wages  for  some  time  after  the  execution  of 
the  release.  It  is  suggested  that  the  release 
should  be  construed  to  mean  that  the  em- 
ployment was  to  be  for  so  long  a  time  as 
plaintiff's  services  were  "satisfactory"  to  de- 
fendant, and  that,  thus  understood,  the  stip- 
ulation is  good.  Whether  or  not  such  a  con- 
struction would  make  it  good,  need  not  be 
determined,  for  it  is  plain  that  the  lan- 
guage has  the  menning  which  we  have  at- 
tributed to  it. 


L.  E.  MOORE,  Appv., 

V. 

James  B.  SNOWBALL  et  al. 
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A  Jndirittdit  In  favor  of  defendants,  tn 
mn  ac!ilon   of  trespasB  to  try  title  to 

land  which  had  been  sold  ander  a  Judgment 
fareclosinfl:  a  tax  Hen,  and  to  set  aside  the 
judgment,  Is  not  a  bar  to  a  subsequent  suit  to 
set  aside  the  sheriff's  sale  for  irregularities 
upon  equitable  terms  in  which  the  title  is 
conceded  to  be  in  the  purchaser,  although  the 

Note. — As  to  conclusiveness  of  a  judgment  In 
ejectment,  see,  in  this  series,  Carlisle  v.  Kllle- 
brew,  6  L.  R.  A.  617,  and  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Adams,  14  L.  R.  A.  533. 

As  to  conclusiveness  of  Judgment  of  forcible 
entry  and  detainer,  see  Keating  v.  Springer,  22 
T..  K.  A.  544. 
66  L.  R.  A. 


prayer  for  relief  demanded  in  the  second  suit 
might  properly  have  been  joined  as  an  alter- 
native remedy  by  appropriate  pleadings  with 
the  one  in  the  former  suit. 

(Brown,  J.,  distents.) 
(May  30,  1904.) 

CERTII'ICATION  by  the  Court  of  CiviF 
Appeals  for  the  First  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme- 
Court  of  questions  arising  upon  appeal  by- 
defendant  from  a  judgment  of  the  District 
Court  for  Harris  County  in  favor  of  plain- 
tiffs in  a  suit  to  set  aside  an  execution  sale- 
of  real  estate.  A^iswers  favorable  to  appel- 
lees returtied. 

The  facts  arc  stated  in  the  opinions. 

Messrs,  ColeaiABi  A  Abbott  and  W.  J.. 
Howard,  for  appellant: 

When,  upon  the  trial  of  a  pending  suit, 
it  is  shown  by  the  defendant  therein  by  the 
unoontroverted  record,  pleadings,  and  judg- 
ment in  another  and  former  suit  in  the  same 
court,  on  the  same  cause  of  action,  between 
the  same  partfes,  and  for  the  same  subject- 
matter,  that  all  the  matters  in  controversy 
and  issues  involved  in  such  pending  suit 
were  finally  adjudicated  adversely  to  the 
plaintiffs,  and  in  favor  of  the  defendant,  by 
a  judgment  upon  the  merits  rendered  in  said 
former  suit,  and  pleaded  in  bar  of  the  pend- 
ing suit;  and  such  judgment  adjudges  the 
title  and  possession  of  the  lands  forming  the 
subject-matter  of  both  suits  to  be  in  the 
defendant, — there  is  nothing  left  in  the  sec- 
ond suit  for  a  jury  to  determine,  and  the 
court  should  instruct  the  jury  to  find  for 
the  defendant  for  the  lands  in  controversy. 

NicJiols  V.  Dihrell,  61  Tex.  641 ;  Thompson 
V.  Lester,  76  Tex.  521,  14  S.  W.  20;  Free- 
man v.  MvAninch,  87  Tex.  137,  47  Am.  St. 
Rep.  79,  27  S.  W.  97 ;  Rackley  v.  Fowlkes, 
89  Tex.  G13,  36  S.  W.  77;  McGrady  v. 
Monks,  1  Tex.  Civ.  App.  613,  20  S.  W.  959; 
Houston  v.  Walshfib  27  Tex.  Civ.  App.  12 1^ 
66  S.  W.  106. 

When  a  plaintiff  in  his  petition  avers  sub- 
stantially the  matters  required  by  statute  in 
a  petition  in  trespass  to  try  title,  such  peti- 
tion constitutes  a  suit  for  land,  and  puts 
the  title  of  the  land  in  controversy  in  issue, 
and  a  judgment  rendered  thereon  is  con- 
clusive of  the  interest  of  all  the  parties  to 
the  suit,  and  is  a  bar  to  any  subsequent  suit 
between  the  same  parties  as  to  any  claim  to 
the  land  existing  at  the  time  such  judgment 
was  rendered. 

Shepard  v.  Cummings,  44  Tex.  504;  Sny- 
der V.  Nvnn,  66  Tex."^  257,  18  S.  W.  340; 
Tcvis  V.  Armstrong,  71  Tex.  62,  9  S.  W. 
134;  Rains  v.  Wheeler,  76  Tex.  393,  13  S.  W. 
324 ;  Hoodless  v.  Winter,  80  Tex.  638,  10  S. 
W.  427. 
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It  is  error  to  submit  to  the  jury,  for  their 
determination,  whether  a  certain  reason  for 
which  it  is  sought  to  set  aside  said  sale,  in 
the  pending  suit,  was  decided  as  a  question 
in  the  case  by  the  court  in  rendering  judg- 
ment in  the  former  suit  refusing  to  set  aside 
the  said  sale. 

Nichols  V.  Dibrell,  61  Tex.  541;  Freeman 
V.  McAninoh,  87  Tex.  139,  47  Am.  St.  Rep. 
79,  27  S.  W.  97. 

Mr,  James  R.  Mastenon,  with  Messis. 
Ewing  ft  Ring,  for  appellees: 

The  facts  essential  to  the  equitable  cause 
in  the  instant  suit  not  being  pleaded  in  the 
former  suit,  and  such  equitable  cause  being 
of  a  character  that  could  not  be  availed  of, 
offensively  or  defensively,  in  an  action  of 
trespass  to  try  title,  in  the  absence  of  an 
affirmative  plea  for  equitable  relief,  it  being 
neither  a  legal  nor  an  equitable  title,  but 
only  an  equity  to  acquire  the  title,  the 
former  suit  necessarily  was  not  a  bar  to  the 
instant  suit,  or  in  any  manner  res  judicata 
of  it. 

In  order  to  be  a  bar  or  merger  by  former 
judgment,  the  cause  of  actioA  must  be  the 
same. 

l^hilijtowski  v.  Spencer,  63  Tex.  604 ;  2 
Black,  Judgm.  2d  ed.  §  725,  p.  1086;  1  Van 
Fleet,  Former  Adjudication,  §  69. 

The  cause  of  action  in  the  instant  suit  is 
different  from  either  set  up  in  the  former. 

Shepard  v.  Cummings,  44  Tex.  502;  Mc- 
Campbell  v.  Durst,  15  Tex.  Civ.  App.  623, 
40  S.  W.  315;  Ayres  v.  Duprey,  27  Tex.  594, 
86  Am.  Dee.  057 ;  1  Freeman,  Judgm.  4th  ed. 
§  27 1 ;  1  Van  Fleet,  Former  Adjudication, 
«  318. 

There  was  no  res  judicata,  because  the 
action  here  set  up  would  have  been  held  bad 
on  demurrer  under  the  pleadings  in  the  for- 
mer suit. 

Gould  V.  Kvansville  d  C.  R.  Co.  01  U.  S. 
626.  533.  23  L.  ed.  41G.  418;  Keater  v.  Hoch, 
16  Iowa,  24;  Birch  v.  FunK\  2  Met.  (Ky.) 
644 ;  Wiggins  Ferry  Co.  ▼.  Ohio  rf  M.  R.  Co. 
142  U.  S.  390,  412,  35  L.  ed,  1055,  1061,  12 
Sup.  Ct.  Rep.  188:  Thomas  v.  Bland,  91  Ky. 
1,  11  L.  R.  A.  240,  14  S.  W.  9.15;  Gallup  v. 
Lichter,  4  Colo.  App.  298,  36  Pac.  985; 
0*Hara  v.  Parker,  27  Or.  156,  39  Pac.  1004; 
North  Muskegon  v.  Clark,  10  C.  C.  A.  591, 
22  U.  S.  App.  522,  62  Fed.  694;  Florida 
{Southern  R.  Co.  v.  Broum,  23  Fla.  104,  1 
So.  512;  Taylor  v.  Matteson,  86  Wis.  113, 
56  N.  W.  829 ;  Svanson  v.  Great  Northern 
R.  Co.  73  Minn.  103,  75  N.  W.  1033:  Slrin- 
ger  v.  Adams,  98  Ind.  539;  Philipowski  v. 
kSpencer,  63  Tex.  604:  Norton  v.  Wochler,  31 
Tex.  Civ.  App.  522,  72  S.  W.  1025;  Kemj)- 
ner  v.  Comer,  73  Tex.  202,  11  S.  W.  194; 
McAlpin  V.  Burnett,  19  Tex.  500;  Ball  v. 
Hill,  48  Tex.  634;  Aransas  Lumber  Co.  v.  • 
66  L.  R.  A. 


Hynes  (Tex.  Civ.  App.)  38  S.  W.  372;  Ban- 
ker V.  Charlesworth,  33  Mich.  81. 

There  was  no  res  judicata,  because  the 
same  evidence  would  not  support  both  the 
present  and  either  of  the  former  causes. 

Phopnix  Lumber  Co.  v.  Houston  Water  Co. 
94  Tex.  456,  61  S.  W.  707;  2  Black,  Judgm. 
2d  ed.  §§  726,  733,  pp.  1089,  1099. 

Being  a  different  cause  of  action,  it  is  im- 
material that  the  instant  action  might  have 
been  set  up  and  detennined  in  the  former 
suit. 

Pishaway  v.  Runnels,  71  Tex.  352,  9  S.  W. 
260;  Norton  v.  Wochler,  31  Tex.  Civ.  App. 
622,  72  S.  W.  1025;  Cromwell  v.  tSac 
County,  94  U.  S.  351,  24  L.  ed.  195;  1  Free- 
man, Judgm.  §§  277,  282;  1  Black,  Jud^. 
2d  ed.  §§  731,  732;  American  Freehold  Land 
Mortg.  Co.  v.  Maodonell,  93  Tex.  398,  56  S. 
W.  737 ;  Evans  v.  Borchard,  8  Tex.  Civ.  App. 
276,  28  S.  W.  258 ;  Wright  v.  Anderson,  1 17 
Ind.  349,  20  N.  E.  247 ;  Horton  v.  Bassett, 
17  R.  I.  129,  20  Atl.  234;  Banker  v.  Charles- 
worth,  33  Mich.  81. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Certificate  from  the  court  of  civil  appeals 
for  the  first  district  as  follows: 

"James  B.  Snowball  brought  this  suit,  as 
by  bill  in  equity,  to  set  aside  a  sheriff^s  sale 
under  execution  of  real  estate  to  the  defend- 
ant, L.  E.  Moore,  on  accoimt  of  attendant 
irregularities  which  it  was  alleged  had  con- 
duced to  sacrifice  the  property  for  a  grossly 
inadequate  price,  the  petition  expressly  af- 
firming the  title,  both  legal  and  equitable, 
to  be  in  the  defendant,  L.  E.  Moore,  the 
purchaser  at  such  sheriff's  sale,  but  seeking, 
as  a  matter  of  affirmative  equitable  relief, 
to  regain  such  title  on  account  of  the  equity 
mentioned,  as  would  be  by  reconveyance  in 
equity.  The  city  of  Houston  and  James 
Snowball,  the  plaintiff^s  father,  were  joined 
as  defendants,  but  the  former  disclaimed, 
judgment  being  entered  as  to  it  accordingly, 
and  the  latter,  by  a  cross  petition,  set  up  aR 
to  himself  the  same  allegations  made  by  the 
plaintiff,  and  became  in  effect  a  coplaintiff. 
Tlie  defendant,  L.  E.  Moore,  answered,  so  far 
as  necessary  to  state,  by  general  denial,  by 
plea  in  bar  of  former  recovery  as  res  judi- 
cata, by  plea  of  improvements  in  good  faith, 
and  by  cross  plea  tor  recovery.  The  plaintiff 
and  cross  plaintiff  replied  by  first  supple- 
mental petition,  denying  genei-ally  the  aver- 
ments of  the  answer,  and  specially  pleading 
claim  for  rents  from  the  premises,  and  that, 
in  so  far  as  the  alleged  former  suit  rested 
upon  the  cross  action  therein,  said  plain- 
tiffs had  neither  been  cited  nor  appeared 
thereto,  and  that  no  guardian  ad  litem  had. 
been  appointed  therein  for  the  plaintiff 
James  B.  Snowball,  who  was  then  a  minor. 
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The  defendant,  L.  £.  Moore,  by  first  sup- 
-plemental  answer,  put  in  a  general  denial 
"to  said  supplemental  petition.  The  case  was 
tried  with  a  jury,  and  resulted  in  a  verdict 
and  judgment  for  said  plaintiffs  on  January 
17,  1903,  awarding  to  them  the  equitable  re- 
lief sought  in  respect  to  their  alleged  inter- 
■est  in  the  land,  such  interest  being  a  life 
interest  of  a  third  in  the  whole  to  the  cross 
-plaintiff,  James  Snowball,  and  a  third  inter- 
-^st  in  fee  simple  to  the  plaintiff  James  B. 
Snowball,   subject  to  said   life  estate,   but 
upon  condition  of  said  plaintiff's  returning 
-$1,139.46  towards  the  purchase  price  paid 
l>y  defendant,  L.  £.  Moore,  he  recovering  at 
the  same  time  $424  for  his  share  of  the 
rents,    and    upon    condition    of    said    cross 
-plaintiff's    returning    $619.73   towards    the 
purchase   price   paid   by   defendant,   L.   £. 
Moore,    he    at    the    same    time    recovering 
$1,272  as  his  share  of  the  rents.   The  judg- 
Tnent  offset  the  rents  against  the  return  pay- 
ments, and  directed,  as  to  the  plaintiff,  that 
lie  pay  the  balance  remaining,  with  6  per 
'Cent  per  anfium  interest  thereon  from  date 
of  judgment  into  the  registry  of  the  court, 
within  ten  days  after  filing  of  the  mandate 
of   the  appellate  court,   if  an  appeal   was 
taken;  and,  as  to  the  cross  plaintiff,  that 
he   recover   the   balance   remaining   in   his 
favor  from  the  defendant,  li.  E.  Moore,  with 
interest  at  6  per  cent  per  annum  from  the 
4late  of   the  judgment.    The  verdict  found 
that  the  defendant,  L.  E.  Moore,  was  the 
•owner  in  fee  simple  of  the  remaining  undi- 
vided interest  of  said  real  estate,  and  the 
<lecree  adjudged  that  partition  be  made  in 
the  usual  manner,  commissioners  being  ap- 
pointed therefor,  but  to  be  so  made  that  the 
•defendant's  improvements  should  go  to  her, 
if  it  could  be  dune  without  prejudice  to  the 
interests  of  said  plaintiffs. 

*'The  material  facts  disclosed  by  the  rec- 
•ord  are  these:  The  property  in  controversy 
was  the  separate  property  of  Mary  A.  L. 
Snowball,  deceased,  and  at  her  death  the 
fee-simple  title  to  -  same  descended  to  and 
vested  in  her  three  children,  Daisy  Dean  Mc' 
Kinney,  Lillian  E.  Fisher,  and  the  plaintiff, 
■«James  B.  Snowball.  The  cross  plaintiff, 
James  Snowball,  is  the  surviving  husband  of 
said  Marj  Snowball,  and  upon  her  death  be- 
came entitled  as  such  survivor  to  an  estate 
for  life  in  one  third  of  said  property.  In 
1898,  after  the  death  of  Mrs.  Snowball,  the 
city  of  Houston  brought  suit  against  her 
heirs  above  named  to  recover  taxes  due  said 
•city  upon  said  property,  and  to  foreclose  the 
tax  lien  for  same.  On  May  12,  1898,  a  judg- 
ment was  rendered  in  said  suit  in  favor  of 
the  plaintiff  for  the  simi  of  $1,572.30,  and 
foreclosing  the  tax  lien.  In  accordance  with 
this  judgment,  an  order  of  sale  was  issued, 
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and  in  pursuance  thereof  the  property  was 
sold  on  the  first  Tuesday  in  August,  1898, 
at  public  outcry  before  the  courthouse  door 
of  Harris  county.  At  this  sale  the  appel- 
lant, L.  E.  Moore,  became  the  purchaser  for 
the  sum  of  $1,660,  which  amount  she  paid 
to  the  sheriff,  and  received  his  deed  for  the 
property.  This  deed  is  in  the  usual  and 
proper  form,  and  was  duly  recorded  in  the 
deed  records  of  Harris  county.  Subsequent 
to  this  purchase  at  sheriff's  sale  the  appel- 
lant procured  from  Mrs.  McKinney  and  Mrs. 
Fisher  a  conveyance  of  their  interest  in  the 
property.  Notices  of  the  sheriff's  sale  were 
posted  as  required  by  the  statute,  but  no 
notice  of  same  was  served  upon  either  of  the 
appellees,  both  of  whom  lived  in  Harris 
county  at  that  time.  The  property  consist* 
ed  of  various  lots  and  parcels  of  land,  but 
the  improvements  thereon  and  the  purposes 
for  which  the  property  was  used  were  such 
as  to  prevent  its  being  sold  advantageously 
by  separate  lots.  Notwithstanding  this 
fact,  it  was  sold  in  separate  parcels  accord- 
ing to  artificial  lot  lines.  At  the  tiihie  of 
this  sale  the  fair  market  value  of  the  prop- 
erty was  $17,000.  The  homestead  of  appel* 
lee  James  Snowball  had  been  established 
upon  a  portion  of  this  property  for  thirty 
years,  and  he  and  the  appellee  James  B. 
Snowball,  who  is  a  minor,  were  occupying 
said  homestead  at  the  time  of  the  sheriff's 
sale,  and  continued  to  occupy  same  until 
dispossessed  by  the  sheriff  at  the  instance 
of  the  appellant.  Neither  of  the  appellees 
had  any  knowledge  or  notice  of  said  sale 
until  some  time  after  it  had  occurred.  Had 
they  known  of  the  sale,  they  would  have 
endeavored  to  secure  the  money  to  pay  off 
the  lien,  and  failing  to  do  this,  they  would 
have  demanded  a  publication  of  notice  of 
the  sale  in  a  newspaper,  and  may  have  there- 
by obtained  more  bidders  at  such  sale,  and 
would  have  required  the  property  to  have 
been  subdivided  and  sold  with  reference  to 
the  improvements,  and  not  by  artificial  lot 
lines.  On  the  24th  day  of  August,  1898,  ap- 
pellee James  Snowball  for  himself,  and  as 
next  friend  of  the  minor  appellee,  brought  a 
suit  in  the  district  court  of  Harris  county 
against  L.  E.  Moore,  the  appellant  herein, 
the  city  of  Houston,  and  R.  R.  Anderson, 
sheriff  of  Harris  county,  to  recover  the  iden- 
tical property  which  is  the  subject-matter 
of  this  suit.  The  petition  in  that  suit,  in 
addition  to  the  usual  allegations  of  a  peti- 
tion in  trespass  to  try  title,  alleged  that  the 
judgment  obtained  by  the  city  in  the  tax 
suit  was  void  because  no  citation  had  been 
served  upon  the  defendants  in  said  suit.  It 
was  further  alleged  that  said  judgment  and 
the  order  of  sale  issued  thereon  were  void 
for  the  reason  that  the  judgment  and  order 
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of  sale  directed  that  the  property  be  sold 
in  bulk  for  the  whole  amount  of  taxes  ad- 
judged to  be  due  thereon,  notwithstanding 
a  portion  of  said  property  was  the  home- 
stead of  plaintiffs,  and  could  not  therefore 
be  lawfully  sold  to  satisfy  the  taxes  due  up- 
on the  remainder  of  said  property.  It  was 
further  alleged  that  the  tax  judgment  and 
the  proceedings  had  thereunder  constituted 
a  cloud  upon  the  plaintiffs'  title.  The  prayer 
of  the  petition  was  for  the  cancelation  and 
annulment  of  said  judgment  and  all  pro- 
ceedings thereunder,  and  for  a  perpetual  in- 
junction against  any  attempt  to  enforce 
same,  for  the  recovery  of  the  title  and  pos- 
session of  the  property,  and  for  equity  and 
general  relief.  To  this  petition  the  defend- 
ant, L.  E.  Moore,  answered  by  general  denial 
and  plea  of  not  guilty,  and  by  plea  in  recon- 
vention, in  which  she  claimed  title  to  the 
property  in  controversy  and  prayed  that  the 
same  be  adjudged  to  her.  Upon  the  trial  of 
this  case  judgment  was  rendered  by  the  dis- 
trict court  that  the  plaintiffs  take  nothing 
by  their  suit,  that  the  defendant  recover  the 
title  and  possession  of  the  property,  and 
that  all  the  right,  title,  and  claim  of  plain- 
tiffs in  and  to  said  property  be  devested  out 
of  them,  and  vested  in  the  defendant,  L. 
E.  Moore.  This  judgment  was  rendered  on 
the  21st  of  November,  1898,  and  was  never 
set  aside  or  appealed  -from.  In  the  suit  in 
which  this  judgment  was  rendered  neither 
the  pleadings  nor  evidence  raised  the  issue 
of  the  invalidity  of  the  sheriff's  sale  under 
which  the  defendant  claimed  title  to  the 
property  by  reason  of  any  irregularities  in 
such  sale,  the  only  attack  made  upon  the 
sale  being  incidental  and  dependent  upon 
the  alleged  nullity  of  the  judgment  and 
order  of  sale  issued  thereon.  No  service  of 
notice  of  the  cross  bill  or  plea  in  reconven- 
tion set  up  by  defendant  in  that  suit  was 
had  upon  the  plaintiffs,  and  no  guardian  ad 
litem  was  appointed  to  represent  the  minor 
plaintiff,  James  B.  Snowball,  in  defense  of 
such  cross  bill,  and  no  appearance  or  answer 
was  filed  therein,  but  the  plaintiff  James 
Snowball  knew  that  said  plea  in  reconven- 
tion had  l)ecn  filed  in  said  suit. 

"Upon  the  foregoing  statement  of  the 
pleadings  and  evidence  in  the  above  styled 
and  numbered  cause  pending  in  this  court 
on  appeal  from  the  district  court  of  Harris 
county,  we  respectfully  certify  for  your  de- 
cision the  following  question: 

"Do  the  facts  stated  sustain  the  appel- 
lant's plea  of  res  judicata?" 

In  the  former  action  the  ultimate  issue 
w^as  one  of  title  to  the  land  in  controversy. 
To  sustain  this  plaintiffs  charged  that  the 
judgment,  and,  in  consequence,  the  sale 
founded  on  it,  were  void,  leaving  their  title 
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unaffected.  As  the  judgment  affected  then» 
in  other  ways  than  in  its  operation  upon 
their  title,  they  sought  a  judicial  declaration^ 
of  nullity  against  it  and  against  the  sale  as- 
dependent  on  it.  No  attack  was  made  upon 
the  sale  for  any  vice  peculiarly  affecting  it. 
This  was  the  utmost  scope  of  that  action. 
Whether  the  special  allegations  designed  Uy 
show  the  invalidity  of  the  judgment  were 
sufficient  or  not,  they  asserted  no  other 
cause  of  action.  The  answer  and  plea  in  re- 
convention raised  no  other  issue  but  that 
of  title  made  by  the  petition,  and  did  not 
enlarge  the  scope  of  the  issues.  Hoodles8  v. 
Winter,  80  Tex.  638,  16  S.  W.  427 ;  Shepard 
V.  Cumminga,  44  Tex.  602.  A  finding  that 
the  judgment  was  not  void  necessarily  led  to> 
a  judgment  in  favor  of  the  defendants.  In 
the  present  proceeding  the  plaintiffs  concede 
to  the  defendants  all  that  was  denied  in  the- 
former,  admitting  that  the  judgment  and 
sale  were  not  void,  and  that  the  title  passed 
to  and  is  still  in  the  defendants,  and  at- 
tack the  sale  upon  grounds  which  affect  it 
alone,  and  which  would  not  have  sustained* 
a  claim  of  title  in  plaintiffs,  but  simply  en- 
title them  to  a  judgment  setting  the  sale 
aside  and  restoring  their  title  upon  com- 
pliance by  them  with  certain  equitable  terms 
and  conditions.  Different  evidence  is  nec- 
essary to  sustain  the  two  actions,  and  dif- 
ferent judgments  are  applicable  to  them,  one 
in  favor  of  the  plaintiffs  in  this  case  being 
entirely  consistent,  not  only  with  the  cor- 
rectness of  that  rendered  in  the  former,  but 
with  any  that  might  have  been  rendered 
therein  on  the  issue  of  title,  had  it  been  un- 
restricted by  special  allegations.  That  the- 
relief  now  sought  could  have  been  obtained 
under  the  pleadings  in  the  former  action 
will  not  be  claimed.  On  the  other  hand,  it 
must  be  admitted  that  by  appropriate  plead- 
ing the  plaintiffs  might  have  joined  to- 
gether the  cause  of  action  which  they  at- 
tempted to  set  up  and  that  which  they  now 
assert,  and,  by  alternative  prayer,  could 
have  enforced  the  latter  when  they  failed 
in  the  former.  This  is  true  partly  because 
of  the  abolition  of  the  distinction  between 
law  and  equity,  and  partly  because  of  the 
liberal  allowance  in  our  law  of  the  joinder 
of  diff'erent  causes  of  action,  whether  legal 
or  equitable.  Upon  an  issue  of  title  the 
plaintiff  or  defendant  may,  of  course,  re- 
cover upon  that  wlych  constitutes  a  title, 
whether  it  be  legal  or  equitable;  and  it  may 
be  that  in  support  of  such  an  issue  any  title 
of  either  kind  which  the  party  has  must  be 
adduced.  Judgment  on  the  merits  settles 
the  title,  and  neither  party  will  be  heard 
afterwards  to  say  that  he  had  a  title  which 
he  did  not  adduce,  whether  his  failure  waa 
due  to  the  condition  of  his  pleading  or  hia 
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-evidence.  But  the  attempt  here  is  to  set  up 
that  which  was  not  a  title,  which  was  in- 
admissible in  evidence  upon  the  issue  of 
title,  and  which  constitutes,  as  it  has  been 
defined  by  the  decisions  of  this  court,  a 
cause  of  action  different  from  that  formerly 
adjudicated.  The  question,  therefore,  is, 
Were  the  plaintiffs  bound  to  assert  it,  be- 
cause it  was  a  right  respecting  the  property 
sued  for,  and  one  which  the  law  regulating 
joinder  of  actions  permitted  them  to  con- 
nect with  their  former  action,  or  otherwise 
'  have  it  cut  off  by  the  judgment  in  favor  of 
the  defendants  on  the  issue  of  title?  It  is 
claimed  that  they  were,  upon  the  principle, 
flo  often  and  so  broadly  laid  down,  that  a 
judgment  "is  not  only  final  as  to  the  matter 
actually  determined,  but  as  to  every  other 
matter  which  the  parties  might  litigate  in 
the  cause,  and  which  they  might  have  had 
decided.'*  Foster  v.  WelU,  4  Tex.  104; 
'Nichols  V.  Dihrell,  61  Tex.  541 ;  Freeman  v. 
McAninch,  87  Tex.  132,  47  Am.  St.  Rep.  79, 
27  S.  W.  97.  This  we  understand  to  mean 
only  that  all  matters  which  properly  be- 
long to  a  cause  of  action  asserted  in  the 
pending  suit,  such  as  will  sustain  or  de- 
feat, in  whole  or  in. part,  that  cause  of  ac- 
tion, must  be  produced  or  be  barred  by  the 
judgment,  and  not  that  all  the  different 
causes  of  action  a  party  may  have  respect- 
ing the  same  property  must  be  joined,  be- 
•cause  they  may  he,  in  one  proceeding.  To 
illustrate  this,  if  the  plaintiffs  in  the  for- 
mer suit  could  have  shown  some  other  title 
to  the  property,  or  that  the  judgment  or 
sale  was  absolutely  void  for  some  other  rea- 
sons than  those  set  up,  they  could  not  now 
aver  them,  because  the  title  and  the  nullity 
vel  non  of  the  judgment  and  sale  were  put 
in  issue,  and  anything  that  would  have  es- 
tablished either  would  have  established 
plaintiffs'  title,  and  they  were  bound 
to  bring  forward  all  such  matters.  Wer- 
lein  v.  'Sew  Orleans,  177  U.  S.  401,  44 
L.  ed.  822,  20  Sup.  Ct.  Rep.  682.  But  to  so 
apply  this  doctrine  as  to  embrace  within 
an  adjudication  of  the  title  to  property  every 
cause  of  action  which  the  party  had  at  the 
time  of  its  rendition  respecting  such  prop- 
erty, when  only  one  of  them  was  set  up, 
woidd,  in  view  of  the  liberality  of  our  law 
allowing  joinder  of  actions,  be  equivalent  to 
saying  that  but  one  suit  about  the  same 
property  can  be  prosecuted  to  judgment  up- 
on its  own  merits  between  the  same  parties, 
— a  proposition  no  one  will  assert.  Under 
such  a  conception  of  the  law,  a  plaintiff  who 
had  been  defeated  in  an  aciion  of  trespass 
ix>  try  title  would  not  be  allowed  afterwards 
to  show  that  that  which  he  had  supposed  to 
be  a  title  was  only  a  mortgage,  and  to  fore- 
close it,  or  that,  though  not  entitled  to  re- 
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cover  the  land,  he  was  entitled  to  the  en- 
forcement of  a  vendor's  lien,  or  to  specific 
performance  of  an  executory  contract.  For, 
under  our  procedure,  a  plaintiff  in  doubt  as 
to  his  true  rights  might  seek  to  recover  land 
upon  an  allegation  of  title,  and,  in  the  al- 
ternative, to  enforce  any  one  of  these  sup- 
posed claims,  or  many  others  that  might  be 
instanced.  Courts  and  text  writers  have 
.often  found  it  necessary  to  so  qualify  the 
broad  statement  of  the  rule  above  quoted. 
In  the  case  of  Aurora  v.  West,  7  Wall.  102, 
19  L.  ed.  49,  Mr.  Justice  Clifford  thus  states 
the  doctrine:  **' Where  every  objection  urged 
in  the  second  suit  was  open  to  the  party 
within  the  legitimate  scope  of  the  pleadings 
in  the  first  suit,  and  might  have  been  pre- 
sented in  ^at  trial,  -the  matter  must  be  con- 
sidered as  having  passed  in  rem  judicatam.'* 
Says  Freeman :  '*  'An  adjudication  is  final 
and  conclusive,  not  only  as  to  the  matter  ac- 
tually determined,  but  as  to  every  other 
matter  which  the  parties  might  have  liti- 
gated and  have  had  decided  as  incident  to 
or  essentially  connected  with  the  subject- 
matter  of  the  litigation,  and  every  matter 
coming  within  the  legitimate  purview  of  the 
original  action.  .  .  .'  The  general  ex- 
pression, often  found  in  the  reports,  that  a 
judgment  is  conclusive  of  every  matter 
which  the  parties  might  have  litigated  in 
the  action,  is  misleading.  What  is  really 
meant  by  this  expression  is  that  a  judgment 
is  conclusive  upon  the  issues  tendered  by 
the  plaintiff's  complaint.  It  may  be  that 
the  plaintiff  might  have  united  other  causes 
of  action  with  that  set  out  in  his  complaint, 
or  that  the  defendant  might  have  interposed 
counterclaims,  cross  bills,  and  equitable  de- 
fenses. .  .  .  But  as  long  as  these  sev- 
eral matters  are  not  tendered  as  issues  in 
the  action,  they  are  not  affected  by  it." 
Freeman,  Judgm.  249;  Black,  Judgm.  732; 
24  Am.  &  £ng.  £nc.  Law,  2d  ed.  pp.  766, 
775,  784.  This  we  understand  to  be  the  true 
doctrine,  and  the  principle  that  all  matters 
are  concluded  that  might  have  been  litigated 
has  not  been  differently  applied  by  the  judg- 
ments of  this  court  in  cases  cited  by  appel- 
lants. The  statement  has  always  been  made 
with  reference  to  some  matter  that  was  com- 
prehended within  the  issues  in  the  former 
action,  and  not  concerning  causes  of  action 
distinct  from  those  before  asserted  and  ad- 
judicated. If,  as  we  have  said,  the  matter 
now  set  up  by  plaintiffs  constitutes  a  differ- 
ent cause  of  action  from  that  which  they 
formerly  sought  to  maintain,  they  were  not, 
imder  the  authorities  cited,  bound  to  en- 
force it  in  their  first  action.  Freeman, 
Judgm.  256.  That  it  is  such,  we  think  the 
decisions  of  this  court  leave  no  doubt.  Noth- 
ing but  evidence  of  title  was  admissible,  or 
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could  have  been  made  admissible,  under  the 
former  issues  without  the  introduction  of 
a  different  cause  of  action.  Ayrea  v.  Du- 
prey,  27  Tex.  604,  605,  86  Am.  Dec.  657; 
Haskins  v.  Wallet,  63  Tex.  218,  68  Tex.  418, 
2  Am.  St.  Rep.  601,  4  S.  W.  596;  Rippetoe 
V.  Dicyer,  49  Tex.  506 ;  Fuller  v.  O'^'eil,  69 
Tex.  352,  5  Am.  St.  Rep.  69,  6  S.  W.  181; 
Chicago,  T.  d  M.  C.  R.  Co,  v.  Titterington, 
84  Tex.  224,  31  Am.  St.  Rep.  39,  19  S.  W. 
472;  Rutherford  v.  Stamper,  60  Tex.  450; 
Fisher  v.  Wood,  65  Tex.  205.  The  substance 
of  these  decisions  applicable  here  is  that  a 
right  of  action  to  set  aside  such  a  deed  as 
that  defendants  held,  not  void,  but  merely 
voidable  by  direct  attack  and  upon  equitable 
terms,  cannot  be  enforced  under  the  plead- 
ings in  the  action  of  trespass  to^try  title. 
If  that  proposition  is  sound,  and  it  is  firmly 
established,  it  inevitably  follows  that  such 
a  riglit  is  not  comprehended  in  the  issue  of 
title;  for  if  it  were,  it  could,  of  course,  be 
made  effectual  as  a  ground  of  recover^'  or 
of  defense  in  such  an  action.  While  a  plain- 
tiff is  i>ermitted  under  our  system  to  in- 
vest one  proceeding  with  all  the  character- 
istics of  both  kinds  of  actions,  and.  if  he 
fail  in  one,  Lo  recover  upon  the  other,  it  is 
still  true  that  the  causes  of  action  4ire  dis- 
tinct, the  judgments  applicable  to  them  are 
different,  and  the  allowance  of  one  denies 
the  existence  of  the  other.  A  defendant 
when  sued  in  trespass  to  try  title  may  plead 
not  guilty,  thus  making  the  issue  of  title, 
and  may  also  plead  specially  such  a  right 
as  that  which  plaintiffs  here  set  up;  but 
when  he  does  so  he  in  substance  asserts  in 
reconvention  a  different  cause  of  action 
against  the  plaintiff  from  that  which  plain- 
tiff asserts  against  him.  If  it  were  not  so, 
his  right  would  necessarily  be  available  un- 
der his  plea  of  not  guilty.  The  case  of 
Honker  v.  Charlesworth,  33  Mich.  81,  sus- 
tains the  view  which  we  have  expressed.  See 
also  Hills  V.  Sherwood,  48  Cal.  380,  and 
Blanchard  v.  Brown,  3  Wall.  249,  18  L.  ed. 
71.  The  two  cases  last  cited  illustrate  the 
principle;  but,  as  the  matters  which  it  was 
held  could  be  set  up  by  bill  in  equity  to 
avoid  a  deed  after  judgment  in  ejectment 
could  in  this  state  be  proved  on  the  issue 
of  title  in  an  action  of  trespass  to  try  title, 
it  may  be  that  the  particular  applications 
there  given  to  the  rule  of  res  judicata  would 
not  be  given  here.  But  the  rulings  made  in 
those  cases  do  apply  where,  as  in  the  present 
instance,  the  matter  set  up  in  the  second 
action  could  not  have  been  litigated  in  the 
issues  of  the  first  suit.  Williams  v.  Bar- 
nctt,  52  Tex.  130;  Catlin  v.  Bennatt,  47 
Tex.  172. 

The  plaintiffs,  believing  the  judgment  of 
foreclosure  and  sale  against  them  to  be  void, 
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leaving  their  title  unaffected,  brought  suit 
to  recover  the  land.  Judgment  was  rendered 
against  them  adjudging  the  title  to  be  in 
the  defendant,  because  the  judgment  and 
sale  were  not  void,  but  sufficient  to  pass 
the  p]aintiff*s  title.  They  had  asserted  a 
cause  of  action  which  they  did  not  have,  sim- 
ply mistaking  the  character  of  their  right,, 
and  therefore  their  remedy.  They  now  as- 
seH  a  different  cause  of  action,  which,  we 
must  assume  for  present  purposes,  they  did 
have,  but  did  not,  because  of  their  error,  put 
in  issue  in  their  first  proceeding.  The  for- 
mer judgment  was  not  on  the  merits  of  their 
real  cause  of  action,  so  far  as  the  certificate 
discloses,  but  was  probably  the  result  of 
their  misconception  of  their  remedy.  Free- 
man, Judgm.  263,  265.  With  reference  to 
this,  the  author  says:  "The  scQond  subdi- 
vision [in  §  263]  includes  all  judgments 
rendered  on  the  ground  that,  conceding  the 
plaintiff  to  have  a  cause  of  action  upon 
which  he  is  entitled  to  a  remedy,  yet  he  is- 
not  entitled  to  so  recover  under  the  remedy 
or  form  of  action  which  he  has  chosen.  The 
exception  which  takes  these  cases  out  of  the 
general  rules  in  relation  to  estoppel  is  a 
verj-  important  one.  saving  the  plaintiff  from 
the  loss  of  his  claim  through  any  error  of 
judgment  on  the  port  of  his  attorney  in  de- 
termining what  foim  of  action  is  best  suite<I 
for  the  enforcement  of  the  plaintiff's  rights.'' 

There  is  at  the  foundation  of  appellant's 
whole  contention  the  mistaken  assumption 
that,  l)ecause  plaintiffs  had  but  one  cause* 
of  action  with  respect  to  this  land,  it  fol- 
lows that  it  was  set  up  in  the  previous  ac- 
tion and  was  the  subject  of  the  former  ad- 
judication, when  the  truth  is  that  their  real 
cause  of  action  was  never  asserted,  and 
the  re  fore  never  adjudicated.  That  which 
they  did  allege  was  a  cause  of  action  which 
they  did  not  possess,  and  that  they  did  not 
possess  it  was  the  matter  determined  against 
them.  Tlie  effect  of  that  judgment  must  be^ 
determined  by  inquiring,  not  what  was  the 
character  of  the  ciiuse  of  action  respecting 
the  land  which  thev  reallv  had,  but  what 
was  the  character  of  that  which  they  set  up 
and  put  in  issue,  and  the  judgment  declaring- 
that  they  did  not  have  that  which  they  set 
up  cannot  with  justice  he  applied  to  one 
which  they  had  but  did  not  set  up. 

It  seems  to  be  supposed  that  the  case  is- 
afTected  by  article  5275,  Rev.  Stat.  1895, 
which  provides  that  a  judgment  in  an  action 
of  trespass  to  try  title  "shall  be  conclusive 
as  to  the  title  or  right  of  possession  estab- 
lished in  such  action."  There  is  no  conten- 
tion that  the  judgment  is  not  conclusive  as 
to  the  title  and  right  of  possession.  The 
proposition  here  is  that  the  title  is  held  sub* 
ject  to  any  right  of  plaintiffs  which  was  not 
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and  could  not  have  been  adjudicated  within 
the  scope  of  the  action  of  trespass  to  try 
title  in  which  it  was  rendered.  Such  a  right 
is  not  a  title  judicable  in  that  action.  There 
is  nothing  new  in  the  proposition  that  one 
party  may  have  title  and  right  of  possession, 
and  yet  hold  the  property  subject  to  equita- 
ble rights  of  another  and  duties  of  his  own 
which  may  and  must  be  enforced  in  proceed- 
ings other  than  actions  involving  only  title 
and  right  of  possession.  Martin  v.  Robin- 
son, 67  Tex.  381,  3  S.  W.  550.  Such  a  right 
and  corresponding  duty  are  asserted  by 
plaintiffs,  and,  as  it  was  not  determinable 
in  the  former  action,  it  was  not  cut  off  by 
the  judgment  therein. 

We  answer  that  the  facts  stated  do  not 
sustain  the  pica  of  res  judicata. 


J.,  dissenting: 

I  dissent  from  the  answer  made  to  the 
question  propounded,  and  from  the  reason- 
ing of  the  majority  in  support  of  their  an- 
swer. Preliminary  to  the  expression  of  my 
views  on  the  legal  question,  1  will  state  some 
general  principles  of  law  that  I  believe  to 
be  applicable  to  the  facts  of  this  case  and 
necessary  to  a  full  understanding  of  my  po- 
sition. 

In  this  state  there  is  neither  action  at  law 
nor  in  equity,  but  all  suits  (except  trespass 
to  try  title)  are  in  the  nature  of  trespass  on 
the  case;  they  are  civil  suits  in  which  the 
courts  administer  legal  or  equitable  relief, 
or  both,  as  the  facts  may  authorize,  "where- 
by the  suitor  has  ready  relief  according  to 
the  exigencies  of  his  business,  and  adapted 
to  the  specialty,  reason,  and  equity  of  his 
very  case."  Carter  v.  Wallace,  2  Tex.  209; 
Craddock  v.  Goodtcin,  54  Tex.  685 ;  Messner 
v.  OidditigSy  65  Tex.  309.  In  the  last-cited 
case,  speaking  of  the  jurisdiction  of  the  dis- 
trict courts  of  this  state,  Judge  Stayton 
said:  "If  it  is  claimed  that  in  the  court,  as 
a  court  of  equity,  under  that  clause  [article 
4,  S  6,  Const.  1866],  the  power  existed,  it 
must  be  replied  that  the  district  court, 
whether  as  a  court  of  law  or  a  court  of 
equity,  had  only  such  power  as  the  Constitu- 
tion gave  it.  There  is  no  such  thing  as  the 
inherent  power  of  a  court,  if,  by  that,  be 
meant  a  power  wiiich  a  court  may  exercise 
without  a  law  authorizing  it.  That  clause 
of  the  Constitution  empowered  district 
courts  to  exercise  all  the  power  given, 
whether  the  procedure  necessary  to  accom- 
plish that  purpose  be  such  as  pertains  to  a 
court  of  law  or  a  court  of  equity ;  but  it  in 
no  manner  conferred  upon  such  courts  the 
power  to  exercise  any  and  every  power  which 
at  any  time  may  have  been  exercised  by  the 
courts  of  chancery  in  England  or  elsewhere." 
Authorities  which  rest  upon  the  difference 
in  jurisdiction  of  courts  of  law  and  courts 
66  L.  R.  A. 


of  equity  can  be  of  no  service  in  this  case, 
because  both  jurisdictions  are  blended  in  one 
tribunal,  and  the  remedies  applicable  to  le- 
gal and  equitable  rights  may  be  adminis- 
tered in  the  same  proceeding.  For  example, 
had  the  separate  jurisdictions  existed  in  this 
state,  the  plaintiffs  could  not  have  instituted 
their  suit  to  recover  the  land  and  at  the 
same  time  to  set  aside  the  judgment  of  a 
court  of  law  under  which  the  land  had  been 
sold,  but  must  first  have  gone  into  a  court 
of  equity  and  set  aside  the  judgment,  and 
then  preceded  in  the  law  court  to  recover 
the  land.  Thus,  because  the  different  juris- 
dictions administered  different  remedies, 
there  would  have  been  two  causes  of  action, 
— one  in  equity  to  set  aside  the  judgment  of 
which  the  court  of  law  would  not  have  juris- 
diction, and  the  other  to  recover  the  proper- 
ty of  which  the  chancery  could  not  take 
jurisdiction;  but  under  our  system  the  pro- 
ceeding to  set  aside  the  judgment  is  not  a 
separate  eau»e  of  action,  but  a  part  of  the 
remedy  by  which  the  wrong  complained  of 
is  to  be  righted.  The  point  is  well  illus- 
trated  by  the  case  of  Ayres  v.  Dupree,  27 
Tex.  605,  86  Am.  Dec.  657,  in  which  this 
court  held  that  the  sheriff's  deed,  which  con- 
stituted a  part  of  the  plaintiff's  chain  of 
title,  could  not  be  attacked  and  set  aside  at 
the  instance  of  the  defendant  under  a  plea 
of  not  guilty,  but  the  defendant  might  have 
pleaded  specially  the  facts  and  thereby  se- 
cured the  relief  in  that  proceeding.  If  the 
jurisdictions  had  been  separate,  it  would 
have  l>een  necessary  for  the  defendant  in  that 
case  to  go  into  a  court  of  equity  and  secure 
an  injunction  against  the  prosecution  of  the 
suit  at  law  against  him,  until  he  could  es- 
tablish his  equitable  defense  against  the 
plaintiff's  title  by  having  one  of  the  muni- 
ments of  it  set  aside  for  causes  not  cogniza- 
ble in  a  court  of  law. 

"In  the  abstract,  a  cause  of  action  con- 
sists of  the  right  claimed  or  wrong  suffered 
by  the  plaintiff  on  the  one  hand,  and  the 
duty  or  delict  of  the  defendant  on  the 
other."  Phoenix  Lumber  Co.  v.  Houston 
Water  Co.  94  Tex.  462,  61  S.  W.  707.  "It 
[the  cause  of  action]  may  be  defined  to  con- 
sist as  well  of  the  right  of  the  plaintiff  in 
the  action  as  of  the  injury  to  such  right.'* 
Phillio  V.  Blythe,  12  Tex.  127.  In  his  work 
on  Rimiedies  and  Remedial  Rights  (§  452) 
Mr.  Pomeroy  says:  "The  cause  of  action 
is  very  often  confounded  with  the  remedy. 
This  mistake  or  misconception  is  particular- 
ly apt  to  occur  in  cases  where,  under  the 
Code,  the  plaintiff  seeks  to  obtain  legal  and 
equitable  relief  combined,  the  right  to  such 
relief  springing  from  the  same  state  of 
facts.  To  avoid  this  tendency  to  confusion, 
it  is  absolutely  necessary  to  ascertain  and 
fix  with  certainty  the  true  meaning  of  the 
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term  'cause  of  action.* "  In  §  453  the  same 
author  defines  cause  of  action  in  these 
terms:  "Every  judicial  action  must  there- 
fore involve  the  following  elements :  A  pri- 
mary right  possessed  by  the  plaintiff,  and 
A  corresponding  primary  duty  devolving  up- 
on the  defendant,  a  delict  or  wrong  done  by 
the  defendant  which  consisted  in  a  breach 
of  such  primary  right  and  duty ;  a  remedial 
right  in  favor  of  the  plaintiff,  and  a  remedi- 
■al  duty  resting  on  the  defendant  springing 
from  this  delict,  and,  finally,  the  remedy  or 
relief  itself.  Every  action,  however  compli- 
-cated,  or  however  simple,  must  contain  these 
essential  elements.  Of  these  elements,  the 
primary  right  and  duty  and  the  delict  or 
wrong  combined  constitute  the  cause  of  ac- 
tion in  the  legal  sense  of  the  tei-m."  As  sug- 
.gested  before  in  this  opinion,  what  might  be 
a  cause  of  action  in  a  court  of  equity,  where 
the  jurisdictions  are  separate — that  is,  in  a 
suit  to  set  aside  a  judgment  under  which 
the  defendants  claimed  title — ^would  be  a 
part  of  the  remedy  in  a  suit  for  the  land  in 
our  courts,  where  legal  and  equitable  rem- 
edies are  both  administered  upon  the  facts 
by  the  same  court  in  the  same  proceeding. 
I  venture  to  suggest  that  the  position  of  my 
associates  upon  this  question  grows  put  of  a 
failure  to  distinguish  between  the  cause  of 
action  and  the  remedy,  where  all  remedies 
are  administered  in  one  proceeding. 

SVe  now  come  to  the  question,  What 
was  the  cause  of  action  in  the  first  suit? 
Under  the  rules  established  by  our  decisions 
and  announced  by  Mr.  Pomeroy,  the  right  of 
the  plaintiff  in  that  case  was  the  title  to  and 
right  of  possession  of  the  land  involved  in 
the  suit,  and  the  unlawful  holding  possession 
of  the  land  and  claim  of  title  by  the  defend- 
ants was  the  wronsr  or  delict  of  the  defend- 
ant. That  this  constituted  the  cause  of  ac- 
tion in  that  case  is  recognized  by  the  ma- 
jority in  this  sentence  of  the  opinion:  "In 
the  former  action  the  ultimate  issue  was  one 
of  title  to  the  land  in  controversy."  The  at- 
tack upon  the  judgment  against  the  plain- 
titfti  and  order  of  sale  under  which  the  land 
^vas  sold  did  not  constitute  a  cause  of  action, 
but  was  a  part  of  the  procedure  by  which  the 
plaintiffs  sought  to  right  the  wrong  that 
had  been  done  them.  The  judgment  in  favor 
of  the  city  of  Houston  against  the  plaintiffs 
in  that  suit,  the  order  of  sale  and  the  sale, 
with  the  sheriff *s  deed  conveying  the  land, 
constituted  the  means  bv  w'hich  the  defend- 
ant  perpetrated  the  wrong  and  under  which 
she  claimed  title  to  the  land;  hence  the  de- 
fendant's defense  consisted  of  such  judg- 
ment, order  of  sale,  and  other  proceedings 
-culminating  in  the  sheriff's  deed,  all  of 
which  were  necessary  to  protect  her  possea- 
Fion;  therefore  all  of  these  muniments  of 
<>ti  L.  R.  A. 


title  were  put  in  issue  by  the  suit  for  the 
land. 

The  petition  in  the  first  suit  contained  the 
allegations  usual  in  actions  of  trespass  to 
try  title,  with  a  prayer  for  the  recovery  of 
the  title  and  possession  o'f  the  land.  An- 
ticipating the  claim  of  the  defendant,  the 
plaintiffs,  as  is  common  in  such  eases,  al- 
leged the  rendition  of  the  judgment  against 
them,  the  issuing  of  the  order  of  sale,  and 
sale  under  that  order;  then  attacked 
the  judgment  and  order  of  sale  as  in- 
valid for  the  reasons  alleged.  By  tak- 
ing this  course  the  plaintiffs  avoided 
the  necessity  of  deraigning  their  title, 
but  undertook  to  show  that  the  de- 
fendant had  not  acquired  their  title 
through  the  judgment  and  the  sale  under 
which  she  claimed.  Wilson  v.  Palmer,  18 
Tex.  592.  In  Uippetoe  v.  Dioycr,  49  Tex. 
498,  the  same  course  was  pursued  as  in  this 
case,  except  that  the  attack  was  made  by 
amendment.  The  defendant  excepted  to  the 
amendment  because  it  set  up  a  new  cause 
of  action  which  was  barred  by  limitation, 
but  the  court  held  that  it  was  not  a  cause 
of  action,  saying:  "The  object  of  the  suit 
was  the  recoveiy  of  the  lot.  The  cause  of 
action  is  the  unlawful  taking  and  holding 
possession  of  it.*' 

The  present  suit  is  based  upon  the  same 
cause  of  action  as  the  former;  tliat  is,  the 
right  of  the  plaintiff  to  the  title  and  posses- 
sion of  the  same  tract  of  land  which  was 
the  subject  of  the  former  suit,  charging  the 
wrong  of  the  defendant  to  be  a  withholding 
from  the  plaintiff  of  the  title  and  posses- 
sion of  that  land,  with  a  prayer  for  a  recov- 
ery of  the  land  and  the  title  thereto.  The 
petition  set  up  the  facts  as  to  the  rendition 
of  the  judgment,  the  issuing  of  the  order  of 
sale,  and  the  sale,  and  sought  to  annul  the 
title  of  the  defendant  by  having  the  sah* 
itself  set  aside  on  account  of  the  irregulari- 
ties charged  to  have  occurred  in  executing 
the  order  of  sale.  The  facts  alleged  in  the 
petition  in  this  cixse  are  identical  in  every 
material  point  with  those  alleged  in  the 
former  suit,  except  that  it  contains  no  alle- 
gations distinctly  marking  it  as  an  action  of 
trespass  to  try  title,  and  avers,  as  cause  for 
setting  aside  the  sale  under  which  the  de- 
fendant claimed,  the  irregularity  in  the  act 
of  selling,  instead  of  the  complaints  which 
were  made  in  the  petition  in  the  former 
case,  all  of  which  causes  existed  when  the 
former  suit  Was  commenced.  The  object  in 
each  case  was  the  recovery  of  the  land.  If 
the  allegation  made  in  the  petition  in  the 
second  suit,  that  the  defendant  had  acquired 
the  legal  and  equitable  title  to  the  land,  and 
the  offer  to  pay  to  the  defendant  moneys 
paid  out  in  discharging  the  lien  upon  the 
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land,  be  stricken  out,  the  petitions  are  prac- 
tically the  same,  and  each  would  constitute 
^n  action  of  trespass  to  try  title.  It  seems 
to  me  plain  that  the  cause  of  action  in  the 
second  case  is  the  same  as  in  the  first,  and 
that  the  variation  in  the  pleading  applies 
■alone  to  the  means  by  w^hich  the  plaintiff 
sought  to  set  aside  the  defendant's  title. 

The  proceeding  in  our  system  for  secur- 
ing a  new  trial  after  the  adjournment  of 
-court  was  attempted  to  be  utilized  in  fact, 
•but  evaded  in  form,  because  the  facts  would 
clearly  not  sustain  such  a  proceeding.  There 
Avas  no  pretense  of  any  excuse  for  not  pre- 
senting the  same  cause  for  setting  aside  the 
-sale  in  the  first  suit  that  is  presented  in  tliis. 
<Jos8  V.  McClaren,  17  Tex.  107,  67  Am.  Dec. 
046.     Stripped  of  the  verbiage  by  which  it 
was  sought  to  disguise  the  proceeding,  the 
petition  in  this  case  was  practically  an  ap- 
plication  by   original    suit   in   the   district 
•<x)urt  to  set  aside  the  former  judgment  and 
to  try  tlie  case  again,  thereby  affording  the 
•opportunity  for  making  a  defense  not  pre- 
sented in  the  former  suit. 

An   examination    of    the    certificate    will 
show  that  the  allegations  of  the  petition  in 
the  first  suit  put  in  issue  the  title  to  the 
land,   and  the   following  statement   in  the 
majority  opinion  is  misleading:     "As   the 
judgment  affected  them  in  other  ways  than 
in  its  operation  upon  their  title,  they  sought 
~si  judicial  declaration  of  nullity  against  it, 
and  against  the  sale  as  dependent  upon  it. 
Xo  attack  was  made  upon  the  sale  for  any 
vice  particularly  affecting  it.     This  was  the 
utmost  scope  of  that  action."    The  opinion 
by  its  context  shows  that  the  majority  did 
-not  intend  to  assert  that  the  title  to  the  land 
was  not  in  issue  in  that  suit.    The  first  sen- 
tence of  that  opinion  distinctly  says  that 
the  title  wasf  in  issue,  and  I  agree  with  them 
that  it  .was  the  principal  issue  in  the  case 
upon  which  the  action  rested.  It  is  true  that 
4i  finding  that  the  judgment  was  not  void 
necessarily  led  to  a  judgment  in  favor  of 
the  defendant,  because,  when  the  plaintiffs 
.alleged  that  the  defendant  claimed  to  have 
.acquired  the  title  under  a  judgment  and  sale 
against  them,  it  devolved  upon  the  plaintiffs 
to  prove  that  the  title  did  not  pass,  and, 
failing  to  do  so,  they  lost,  not  upon  the  in- 
A-alidity  of  the  judgment  alone,  but  upon  the 
fact  that  they  had  alleged  title  out  of  them- 
selves, and  failed  to  establish  that  defendant 
-did  not  acquire  it.     Wilson  v.  Palmer^   18 
Tex.  592.     The  main  opinion  asserts  that  it 
required  diflerent  evidence  to  support  the 
nttack  on  the  sale  itself  as  made  in  this 
-uit  from  that  required  in  the  former  suit. 
.So  it  requires  different  evidence  to  support 
•each  material   issue  in  any  case,  but  that 
<locs  not  make  each  issue  a  separate  cause  of 
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action.  The  fact  that  different  evidence 
would  be  required  to  support  different  alle- 
gations serves  to  determine  whether  the 
cause  of  action  is  the  same  under  each ;  but 
it  cannot  control  in  deciding  whether  giveri 
facts  constitute  an  independent  cause  of  ac- 
tion, for,  while  it  is  true  that  separate  and 
distinct  causes  of  action  would  require  dif- 
ferent proof,  it  is  likewise  true  that  each  is- 
sue necessary  to  the  decision  would  require 
different  proof,  yet  all  of  the  issues  would  be 
embraced  in  one  cause  of  action.  Article 
5275  of  the  Revised  Statutofi  of  1805  is  in 
this  language:  "Any  final  judgment  ren-, 
dered  in  any  action  for  the  recovery  of  real 
estate  hereafter  commenced  shall  be  conclu- 
sive as  to  the  title  or  right  of  possession  es- 
tablished in  such  action  upon  the  party 
against  whom  it  is  recovered  and  upon  all 
persons  claiming  from,  through,  or  under 
such  party  by  title  arising  aifter  the  com- 
mencement of  such  action."  The  judgment 
rendered  in  the  former  suit  between  these 
parties  upon  an  issue  of  title  to  the  land  in- 
volved in  this  case  adjudged  the  title  to  be 
in  defendant,  and  is  conclusive  against  the 
right  to  recover  the  land  in  this  action,  un- 
less that  judgment  be  set  aside.  The  alle- 
gations of  the  petition  in  trespass  to  try  ti- 
tle and  plea  by  the  defendant  of  "not  guilty" 
made  an  issue  on  the  title  to  the  land,  which 
was  "the  principal  issue  in  the  case/*  as 
stated  in  the  main  opinion.  That  issue  was 
determined  against  the  plaintiff,  and  the 
effect  of  the  judgment  was  to  devest  title 
out  of  the  plaintiff  and  vest  it  in  the  defend- 
ant. French  v.  Olive,  67  Tex.  402,  3  S.  W. 
568;  Wootters  v.  Hall,  67  Tex.  513,  3  S.  W. 
725. 

The  majority  undertake  to  meet  the  bar 
of  the  former  judgment  by  the  proposition 
that  the  evidence  which  would  have  established 
the  invalidity  of  the  sale  by  the  sheriff  could 
not  have  been  introduced  under  the  allega- 
tions of  the  plaintiff's  petition  in  the  former 
suit,  therefore  the  bar  does  not  apply;  in 
support  of  which  they  cite:  Ayres  v.  Du- 
prey,  27  Tex.  604,  86  Am.  Dec.  657 ;  Hashing 
V.  Wallet,  63  Tex.  217,  08  Tex.  418,  2  Am. 
St.  Rep.  501,  4  S.  W.  596;  Chicago,  T,  d  M, 
C.  R.  Go,  V.  Titterington,  84  Tex.  224,  31 
Am.  St.  Rep.  39,  19  S.  W.  472;  Rutherford 
V.  Stamper,  60  Tex.  460;  Fisher  v.  Woody 
65  Tex.  205:  Rippetoe  v.  Dvcyer,  49  Tex. 
506;  Fuller  v.  O'Neil,  69  Tex.  352,  6  Am. 
St.  Rep.  59,  6  S.  W.  181 ;  Shields  v.  Hunt^ 
45  Tex.  424. 

Granting,  for  the  sake  of  argument,  the 
position  that  if  the  evidence  was  not  ad- 
missible under  the  pleading  the  judgment  is 
not  conclusive.  I  respectfully  submit  that 
none  of  the  cases  above  named  (except  Rip- 
petoe  V.  Dwyer)  sustain  the  proposition  to 
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whioh  they  are  cited.  In  Ayres  v.  Duprey 
the  defendant  Bought,  under  a  plea  of  not 
guilty,  to  attack  the  deed  in  the  chain  of 
title  of  the  plaintiff,  and  the  court  held  that 
the  evidence  was  not  admissible  under  that 
plea. 

Shields  v.  Hunt  involved  the  right  of  de- 
fendant, after  the  trial  had  commenced  and 
his  evidence  had  been  excluded  for  variance, 
to  withdraw  a  special  plea  of  outstanding 
title,  and  to  rely  upon  his  plea  of  not  guilty. 
The  question  under  discussion  did  not  arise 
in  that  case. 

In  Rutherford  y.  Stamper  the  defendants 
were  permitted  in.  the  trial  court,  imder  a 
plea  of  not  guilty,  to  attack  "the  legality  of 
Rutherford's  administration,  and  the  order 
of  sale  and  confirmation,  on  the  ground  of 
fraud."  The  supreme  court  did  not  decide 
that  it  was  error  to  permit  this  to  be  done 
under  that  plea,  but  held  that  orders  of  the 
probate  court  could  not  be  assailed  collat- 
erally. 

In  Ha3iciti8  v.  Wallet  the  plaintiff  set  out 
his  own  title,  and  made  a  direct  attack  upon 
the  defendant's  title,  which  he  set  out,  for 
the  purpose  of  having  it  set  aside.  The  pe- 
tition has  none  of  the  characteristics  of  an 
action  of  trespass  to  try  title,  and  the  de- 
fendant "set  up  limitation,  stale  demand, 
and  lapse  of  time  in  bar  of  plaintiff's  suit." 
Tlie  question  under  discussion  in  this  case 
did  not  arise  and  was  not  suggested.  In  the 
same  case,  reported  in  68  Tex.,  2  Am.  St. 
Rop.,  4  S.  \V.,  the  decision  was  upon  stale 
demand,  and  in  no  way  involved  the  ques- 
tion now  before  this  court. 

Fisher  v.  Wood  was  begun  and  prosecuted 
upon  specilic  allegation  of  facts  intended  to 
sliow  that  the  deed  assailed  was  fraudulent. 
Xo  mention  was  made  of  the  question  we 
are  now  considering,  except  that  Judge 
Staj'ton  paid,  in  the  course  of  the  opinion, 
t4iat  Rutherford  v.  Stamper  was  decided  up- 
on the  proposition  that  the  district  court 
ooiild  not,  in  an  action  in  the  form  of  tres- 
pass to  try  title,  sot  aside  the  orders  of  the 
probate  court.  Examination  of  the  opinion 
in  that  case  will  not  sustain  the  interpreta- 
tion placed  upon  it  by  tWMr.  learned  judge. 
In  no  view  of  it  does  the  opinion  in  Fisher 
V.  Wood  l)ear  upon  the  question  of  the  ad- 
missibility of  evidence  under  such  pleading 
as  in  this  case. 

In  Fuller  v.  (yXcil,  to  a  petition  in  tres- 
pass to  try  title,  the  defendant  pleaded  not 
guilty.  The  question  was  the  validity  of  a 
.sale  made  under  a  deed  of  trust  by  an  agent 
of  the  truj*tee.  The  defendant  sought  to  re- 
cover the  money  paid  in  discharge  of  the 
debt,  which  was  denied.  In  the  course  of 
the  opinion  the  court  Siiid:  "If,  however, 
the  appellant  had  equities  which  entitled 
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him  to  require  the  plaintiff  to  pay  his  debt 
before  recovering  the  property,  he  should 
have  set  t-hemup-inhis  answer.  He  was- 
not  entitled  to  such  affirmative  relibf  under 
the  plea  of  not  guilty." 

Chicago,  T,  d  M.  O.  R,  Oo.  v.  Titterington 
was  instituted  by  the  plaintiffs  for  the  ex- 
press purpose  of  canceling  a  deed  made  by 
them  to  the  railroad  company  for  the  right 
of  way  over  their  land,  in  which  the  plain- 
tiffs prayed  for  restoration  to  the  possession* 
of  the  laud,  and  for  rents,  etc  The  rail- 
road company  had  only  an  easement  in  the 
land.  The  question  in  the  case  was  whether 
it  was  a  personal  action  to  which  the  stat- 
ute of  four  years  would  apply,  or  a  suit  for 
land,  and  the  court  held  that  it  was  personal 
in  its  character,  and  applied  the  four-years 
statute.  The  question  now  before  the  court, 
was  not  raised  in  that  case. 

In  Rippetoe    v.     Dxcyer    the     defendant 
claimed,  as  in  this  case,  through  a  sale  un- 
der execution.    The  plaintiff  sued  in  tres- 
pass to  try  title,  and  defendant  filed  a  plea 
of  not  guilty,  under  which  he  introduced  his- 
chain  of  title,  including  the  judgment,  exe- 
cution, and  deed  from  the  sheriff.    The  trial 
court  admitted  testimony  to  prove  that  the- 
purchase  by  Rippetoe  at  the  sheriff's  sale 
was  fraudulent,  for  which  the  supreme  court 
reversed  the  judgment,  holding  that  it  was 
necessary  for  the  plaintiff  to  have  pleaded 
the  facts  which  were  relied  upon  to  show 
the    invalidity   of   Rippetoe's   title.     Judge 
Gould  delivered  the  opinion  of  the  court, 
and  rested  it  upon  a  reference  to  Ayres  v. 
Duprey,  applying  to  the  plaintiff  the  rule- 
which  the  courts  have  established  for  the- 
defendant     in     such     cases.    Rippetoe     v.. 
Dwyer  is  in  conflict  with  Rodriguez  v.  Lee,. 
26  Tex.  32 ;  McSween  v.  Yett,  60  Tex.  183 ; 
Hannay  v.  Thompson,  14  Tex.  142:  Rivers  v. 
Foote,  II  Tex.  072;  Hollingsicorlh  v.  Hols- 
liousen,  17  Tex.  40. 

In  Rodriguez  v.  Lee  plaintiff  sued  in  tres- 
pass to  try  title  to  recover  a  tract  of  land, 
to  which  the  defendant  filed  a  plea  of  not 
guilty*  At  the  trial  the  defendant  offered 
in  evidence,  as  a  part  of  his  chain  of  title, 
a  judgment  of  the  district  court  of  Bexar 
county  rendered  in  1839  against  the  ances- 
tor of  the  plaintiff,  and  an  execution  and 
sale  under  that  judgment,  with  a  shcriflTs 
deed  and  chain  of  title  connecting  the  de- 
fendant therewith.  The  plaintiff  offered  to 
prove,  in  rebuttal  of  this  evidence,  that  the 
defendant  in  that  judgment  was  dead  before 
the  suit  was  filed,  but  the  testimony  was  ex- 
cluded, and  upon  appeal  Judge  Roberts,  for 
the  court,  said:  "Upon  this  ground  the 
judgment  in  this  case  must  be  reversed.  Ap- 
pellant was  not  required  to  plead  any  fact» 
showing  the  nullity  of  this  judgment  of  the.- 
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title  attempted  to  be  acquired  under  it,  be- 1 
cause  the  appellees  had  not  set  up  in  their 
answer  any  such  title  to  the  land  in  con- 
troversy. If  it  were  competent  for  the  ap- 
pellees to  offer  this  evidence  of  title  under 
the  general  issue,  which  we  think  it  was,  it 
was  equally  so  for  the  appellant  to  rebut 
such  evidence  by  showing  the  judgment  to 
have  been  obtained  by  fraud." 

In  Hannay  v.  Thompson  the  plaintiff  sued 
the  defendant  to  recover  a  tract  of  land  in 
trespass  to  try  title,  to  which  the  defendant 
pleaded  not  guilty.  At  the  atrial  the  de- 
fendant Introduced,  under  his  plea  of 
not  guilty,  an  absolute  deed  in  form 
from  the  plaintiff,  conveying  the  land  in  con- 
troversy to  him.  The  plaintiff  offered  to 
prove  that  the  deed  was  in  fact  a  mortgage, 
but  the  court  excluded  the  evidence  on  the 
ground  that  the  petition  ccmtained  no  alle- 
gations under  which  the  evidence  could  be 
admitted.  Upon  appeal  the  supreme  court 
reversed  the  judgment  of  the  district  court. 
Judge  Wheeler,  delivering  the  opinion  of 
the  court,  said:  "If  the  defendant  had 
pleaded  his  title  specially  under  the  deci- 
sions of  the  court,  •  •  •  the  plaintiff 
might  have  been  required  to  give  notice  by 
pleading  of  the  intention  to  show  by  parol 
evidence  that  the  absolute  conveyance  under 
which  the  defendant  claimed  and  held  pos- 
session was  a  mortgage.  But  as  the  convey- 
ance was  not  pleaded,  and  the  plain- 
tiff had  not  notice  of  the  title  un- 
der which  the  defendant  claimed,  she 
was  not  bound  to  anticipate  his  defense 
or  the  evidence  he  would  adduce  in  support 
of  it,  and  had  the  right  to  rebut  such  evi- 
dence, or  avoid  the  effect  of  it  when  intro- 
duced, by  any  evidence  in  her  power.  .  .  . 
The  evidence,  therefore,  was  rightly  ad- 
mitted." 

The  latest  decision  that  I  have  been  able 
to  find  upon  this  question  is  McSween  v. 
Yett,  60  Tex.  183,  in  which  the  plaintiff  sued 
the  defendant  Emma  L.  Yett  and  others  in 
trespass  to  try  title  for  a  tract  of  land. 
The  defendants  answered  by  special  plea,  at- 
tacking one  of  the  deeds  in  the  chain  of 
plaintiff's  title,  and  filed  a  plea  of  not 
guilty.  At  the  trial  the  defendants  intro- 
duced. un(ler  their  plea  of  not  guilty,  a  reg- 
ular chain  of  title  from  the  sovereignty  of 
the  soil,  and  the  plaintiff  offered  to  prove 
facts  to  show  that  the  deed  to  Emma  L. 
Yett,  under  which  the  defendants  claimed, 
was  made  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor  in  that  deed,  and 
especially  the  plaintiff  in  the  judgment  un- 
der which  plaintiff  in  that  suit  claimed  title 
to  the  land ;  but  the  trial  court  excluded  the 
evidence,  because  there  were  in  the  petition 
no  allegations  of  fraud.  Judge  Willie  said: 
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"It  is  a  question  of  notice.  With  the  plea 
of  not  guilty  alone  on  file,  the  plaintiff  has 
no  notice  of  his  opponent's  defenses,  and  is 
entitled  to  none,  and  defendant  has  no  right 
to  be  informed  of  what  he  will  do  to  avoid 
them.  With  a  special  plea  added,  the  plain- 
tiff has  notice  that  the  defendant  will  rely 
upon  such  plea,  and  it  is  not  to  be  presumed 
that  he  will  introduce  proof  of  any  other  de- 
fense. Shielda  v.  Hunt,  45  Tex.  424.  If, 
therefore,  the  plaintiff  wishes  to  avoid  this 
plea  of  which  he  has  full  notice,  he  must 
inform  the  opposite  party  in  the  proper  way 
of  the  manner  in  which  he  proposes  to  meet 
it.  In  fact,  the  rules  of  pleading  prescribed 
for  other  suits  become  applicable  in  this  state 
of  case  to  the  action  of  trespass  to  try  title. 
.  •  .  Applying  these  principles  to  the 
present  case,  we  find  that  the  defendants  be- 
low pleaded  'not  guilty,'  and  specially  that 
the  Bheriff*s  deed  under  which  plaintiff 
claimed  was  void,  the  execution  and  sale  by 
virtue  of  which  it  was  executed  being  them- 
selves void.  The  plaintiff  was  therefore  put 
upon  notice  that  this  was  the  defense  he  wan 
expected  to  meet.  If  he  proposed  to  avoid 
this  defense  by  new  matter,  he  could  not  in- 
troduce it  without  appropriate  pleadings. 
But  under  the  plea  of  'not  guilty*  the  de- 
fendants proved  a  chain  of  title  from  the 
government  to  themselves.  If  that  chain  of 
title  had  been  pleaded,  the  plaintiffs  could 
not  have  introduced  proof  to  avoid  it  by 
showing  that  it  was  void  for  fraud  or  other 
cause.  But  as  it  was  admitted  under  the 
general  issue  (whether  pro])erly  or  not  we 
are  not  called  upon  to  say,  as  it  was  not  ob- 
jected to),  the  plaintiff  had  no  notice  by  de- 
fendant's pleas  that  it  would  be  relied  on^ 
and  hence  was  not  bound  to  give  notice  to 
the  defendant  in  his  own  pleadings  of  the 
manner  in  which  he  would  avoid  its  effect* 
To  hold  otherwise  would  be  to  allow  the  de- 
fendant to  put  in  a  plea  upon  which  he  did 
not  intend  to  rely,  and  thus  throw  the  plain- 
tiff off  his  guard,  and  upon  the  trial  to  offer 
proof  as  to  a  different  defense,  and  preclude 
the  plaintiff  altogether  from  controverting 
his  testimony  introduced  to  sustain  it.  It 
would  be  to  give  the  defendant  all  the  advan- 
tages of  the  plea  of  not  guilty,  whether  he 
pleaded  specially  or  not,  and  to  subject  the 
plaintiff  to  all  the  disadvantages  to  which 
he  would  be  liable  when  'not  guilty'  alone 
was  pleaded,  although  special  pleas  had  also 
been  filed." 

The  case  of  Hollingetoorth  y.  Holahouaen 
was  an  action  of  trespass  to  try  title,  to 
which  the  defendant  answered  by  plea  of  not 
guilty  and  by  special  plea  setting  up  his 
title.  Exceptions  were  sustained  to  the  spe- 
cial plea,  and  the  defense  was  presented  un- 
der the  plea  of  not  guilty.    Plaintiff  was 
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])crmitted,  over  defendant's  objections  to  in- 
troduce evidence  in  avoidance  of  defendant's 
title,  although  the  petition  did  not  allege 
11  le  facts  which  constituted  the  avoidance. 
The  special  plea  being  stricken  out,  the  case 

'  stood  as  if  it  had  not  been  filed,  and  the 
question  is  stated  thus:  ''The  appellant, 
who  was  defendant  below,  insists  that  the 
court  erred  in  sustaining  exceptions  to  his 
special  pleas,  and  admitting  evidence  in 
avoidance  of  his  evidence  of  title  introduced 
under  the  plea  of  'not  guilty,'  without  aver- 
ment by  the  plaintiff  of  the  matter  in  avoid- 
ance of  his  title."  The  court  held  that,  al- 
though the  special  plea  was  improperly 
stricken  out,  the  evidence  was  admissible  to 
attack  and  avoid  the  title  of  the  defendant, 
introduce*l  under  the  plea  of  not  guilty.  The 
■  case  is  dii*cetly  in  point,  and  in  line  with 
the  case  of  McSwecn  v.  Yeti. 

Rivers  v.  Foote  was  commenced  as  an  ac- 
tion of  tresspass  to  try  title,  to  which  the 
defendant  replied  by  special  plea  setting  up 
his  title,  and  also  by  plea  of  not  guilty.  The 
plaintiff  alleged  nothing  in  avoidance  of  the 
title  of  the  defendant,  but  upon  the  trial 
was  permitted  to  introduce  evidence  to  show 
that  the  title  of  the  defendant  as  specially 
])lcaded  was  not  valid.  The  supreme  court 
held  this  was  error,  placing  the  decision  up- 
on the  ground  that,  the  special  plea  having 
been  filed,  the  plaintiff  should  not  have  been 
permitted,  without  alleging  the  facts,  to  in- 
troduce evidence  in  avoidance  of  that  plea. 
The  court  said:  "The  effect,  given  by  the 
statute  to  the  plea  of  'not  guilty'  is  an 
anomaly  in  our  system.  And  it  would  seem 
a  necessary  consequence  of  the  right  to  give 
in  evidence  special  matters  under  that  plea, 
that  if  the  defendant  relies  on  it,  and  does 
not  plead  specially,  so  as  to  apprise  the 
plaintiff  of  his  grounds  of  defense  and  the 
title  on  which  he  intends  to  rely,  the  latter 
must  be  permitted  to  meet  and  repel  his  evi- 
dence of  title,  when  introduced,  by  any  evi- 
dence which  he  may  have  it  in  his  power  to 
produce.  For  the  plaintiff  cannot  be  re- 
quired to  plead  matters  in  avoidance  of  a 
title  which  the  defendant  has  not  by  his 
pleading  given  notice  of  his  intention  to  rely 
on  in  his  defense.  If,  therefore,  the  defend- 
ant had  not  pleaded  his  title,  but  had  intro- 
duced it  at  the  trial  under  his  plea  of  not 
guilty,  without  having  given  the  plaintiff 
notice  of  the  particular  title  on  which  he  in- 
tended to  rely,  any  competent  evidence 
would  have  been  admissible  on  the  part  of 

'  the  plaintiff  to  impeach  its  validity  or  avoid 
its  legal  effect,  without  the  necessity  of 
pleading  the  special  matter  relied  on  in 
avoidance  of  the  title."  Thus  we  see  that 
in  that  case  the  court,  in  the  strongest  terms 
and  most  cogent  reasoning,  held  to  the  same 
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proposition  that  was  afterwards  declared  by 
Gov.  Roberts  in  the  case  of  Rodriguez  v.  Lee, 
and  in  fact  has  been  adhered  to  in  every  case 
since,  except  the  case  of  Uippetoe  v.  Dvcyer, 

It  is  manifest  that  the  decision  in  the  case 
of  Rippeioe  v.  Dwyer,  49  Tex.  606,  is  in  di- 
rect conflict  with  all  other  cases  upon  the 
question,  and  the  case  of  McSween  v.  Yett, 
being  the  last  decision,  virtually  overrules 
Rippctoe  v.  Dtoyer.  McSween  v.  Yeii  is  in 
harmony  with  the  well-established  line  of 
decisions  in  our  court,  and  is  well  sustained 
by  sound  reasoning  before  quoted  from  the 
opinion. 

It  may  be  that  there  is  no  sound  reason 
for  the  difference  in  the  rule  applied  to 
plaintiffs  and  that  applied  to  defendants, 
but  they  are  fixed  and  definite,  and  this 
court  must  observe  them  or  overrule  a  long 
line  of  decisions.  Leaving  out  of  view  for 
the  present  the  allegations  by  which  the 
plaintiff  attacked  the  validity  of  the  judg- 
ment, the  petition  was  in  the  nature  of  an 
action  of  trespass  to  try  title,  and  the  de- 
fense was  presented  under  a  plea  of  not 
guilty;  therefore  the  evidence  which  would 
have  shown  the  invalidity  of  the  sale,  or 
would  have  proved  the  right  of  plaintiff  to 
have  the  sale  set  aside  for  irregularities^  was 
admissible  without  being  set  up  by  the 
plaintiff.  If  I  am  correct  in  this  view  of 
the  law,  it  necessarily  brings  the  bar  of  the 
judgment  within  the  rule  expressed  by  the 
majority,  as  being  conclusive  of  all  issues 
upon  which  evidence  could  have  been  ad- 
milted  under  the  pleading. 

The  importance  of  maintaining  the  dis- 
tinction between  the  cause  of  action  and  the 
reason^  or  grounds  alleged  for  granting  the 
relief  sought  is  such  as  to  justify  repeating, 
at  this  point,  that  the  cause  of  action  in  the 
former  suit  was  plaintiffs'  title  to  the  land 
and  the  right  of  possession,  and  the  defend- 
ant's unlawful  possession  and  claim  of  title. 
Patterson  v.  Wold,  33  Fed.  791 ;  Wildman  v. 
Wildman,  70  Conn.  700,  41  Atl.  1 ;  Rippetoe 
V.  Dtryer,  49  Tex.  498.  The  first  suit  was 
an  action  of  trespass  to  try  title,  oombining 
with  it  an  equitable  proceeding,  in  aid  of 
the  recovery  of  the  land,  to  set  aside  the 
sale,  for  which  purpose  the  attack  was  made 
upon  the  judgment  and  order  of.  sale  upon 
grounds  which  need  not  be  repeated  here. 
It  was  alleged  that  the  judgment  and  pro- 
ceedings had  thereunder  constituted  a  cloud 
upon  plaintiff's  title,  and  there  was  a  prayer 
for  the  cancelation  and  annulment  of  the 
judgment  and  all  proceedings  under  it,  for 
perpetual  injunction  against  its  future  en* 
f orcement,  and  for  recovery  of  title  and  pos- 
session of  the  land.  These  allegations  leave 
no  room  for  doubt  that  the  suit,  so  far  as  it 
related  to  the  judgment  and  order  of  sale. 
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was  an  attack  upon  them  as  muniments  of 
defendant's  title,  that  cast  a  cloud  upon 
plaintiff's  title  which  constituted  that  an 
action  of  trespass  to  try  title.  Allen  v. 
Stephanes,  18  Tex.  658;  Dangerfield  v. 
PoHchalf  20  Tex.  536;  (J rimes  y.  Hohaon,  46 
Tex.  416. 

The  issues  presented,  in  the  former  suit 
were  that  the  plaintiff  had  title  to  the  land 
and  was  entitled  to  the  possession  of  it,  and 
that  the  defendant  unlawfully  held  posses- 
sion and  claimed  title  through  a  sale  under 
the  judgment  and  process,  which  was  invalid 
and  which  did  not  pass  the  title  of  the  plain- 
tiff, but  constituted  a  cloud  upon  plaintiff's 
title.  The  manner  of  executing  the  order 
of  sale,  that  is,  the  irregularities  complained 
of  in'  this  action,  were  facts  pertinent  to  the 
issue  of  title  made  in  the  former  suit,  and 
essential  to  sustain  the  attack  made  upon 
the  defendant's  title  by  the  plaintiff,  and, 
being  so  related  to  and  connected  with  the 
cause  of  action,  the  former  judgment  con- 
cluded the  plaintiff  with  regard  to  that  mat- 
ter whether  the  evidence  of  the  irregularities 
was  admissible  under  the  pleading  he  pre- 
sented or  not.  Foster  v.  WeUs,  4  Tex.  101 ; 
2ficKoU  y.  Dihrell,  61  Tex.  539;  Etoing  v. 
WilMti,  63  Tex.  88;  Thompson  v.  Myrick, 
24  Minn.  4. 

yiohoU  V.  Dihrell  involved  this  state  of 
facts:  Nichols  and  wife  lived  upon  a  tract 
of  land  containing  more  than  200  acres,  and 
were  entitled  to  their  homestead  of  200  acres 
exempted  from  execution.  Judgment  was  re- 
covered against  Nichols  and  execution  levied 
upon  the  entire  tract,  which  was  sold,  after 
which  Nichols  and  wife  instituted  a  suit  to 
recover  the  whole  tract,  and,  nothing 
being  alleged  as  to  their  homestead  ex- 
emption, judgment  was  given  in  favor 
of  the  defendants  Nichols  and  wife  brought 
a  second  suit  for  200  acres  of  the 
land,  setting  up  facts  showing  that  it  was 
their  homestead,  and  was  not  subject  to 
sale  under  the  judgment  and  execution ;  but 
they  did  not  allege  any  facts  which  excused 
them  for  failing  to  present  the  issue  of 
homestead  in  the  first  suit.  The  defendant 
pleaded  the  former  judgment  in  bar  of  their 
recovery.  The  court  held  that  the  home- 
stead exemption  was  a  fact  necessary  to  sus- 
tain their  former  suit,  and  that  their  right 
was  concluded  by  that  judgment. 

The  case  of  Ewing  v.  Wilson  is  like  this 
case,  with  the  difference  that  the  parties 
acted  in  the  reverse  order  to  which  they 
have  acted  in  this  case.  In  that  case  there 
was  a  judgment  against  Ewing,  and  he  also 
had  given  a  deed  of  trust  upon  the  land; 
sales  were  made  under  both  the  judgment 
and  the  deed  of  trust,  and  Wilson  and  How- 
ell became  the  owners  of  the  title  derived 
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through  each  sale.  Wilson  and  Howell 
brought  suit  against  Ewing  in  trespass  to 
try  title;  he  was  served,  but  failed  to  an- 
swer. Judgment  was  for  the  plaintiffs,  and 
they  were  put  into  possession.  Subsequently 
Ewing  was  declared  to  be  of  unsound  mind, 
and  a  guardian  appointed  for  him.  The  guard- 
ian sued  to  recover  the  land,  upon  the  ground 
that  Ewing  was  non  compos  mentis  at  the 
time  the  judgment  for  the  debt  was  rendered 
againsj^  him,  and  no  guardian  ad  litem  vrati 
appointed,  for  irregularities  in  the  sale,  and 
gross  inadequacy  of  price.  This  court  held 
that  the  judgment  in  trespass  to  try  title 
barred  the  rig^t  of  Ewing  to  set  up  the  in- 
validity of  the  judgment  for  the  debt  or  sale 
under  it,  or  the  invalidity  of  the  sale  under 
the  deed  of  trust,  and  said :  ''If  these  sales 
were  invalid  and  might  have  been  set  aside 
by  proper  proceeding,  these  matters  of  in- 
validity existed  when  the  suit  of  trespass  to 
try  title  was  brought  by  the  appellees 
against  George  Ewing,  and  existed  at  the 
time  the  judgment  in  favor  of  the  appellees 
was  rendered  in  that  case,  and  tiierein 
should  have  been  presented,  or  otherwise 
made  available.  The  judgment  rendered  in 
that  cause,  so  long  as  not  set  aside,  is  con- 
clusive between  the  parties  that  title  to  the 
land  was  in  the  ap()el]ees  at  the  date  of  its 
rendition."  If  the  judgment  concluded 
Ewing,  who  did  not  answer,  upon  existing 
grounds  of  defense  against  the  action  which 
might  have  been  presented  but  were  not,  by 
the  greater  reason  the  judgment  in  the  first 
suit  between  these  parties  is  conclusive 
against  the  plaintiffs,  who  appeared  in 
court,  but  failed  to  present  existing  facts 
pertinent  to  the  issues  and  necessary  to  their 
recovery.  Tliis  case  cannot  be  distinguished 
from  that  upon  any  sound  principle.  The 
very  question  now  before  this  court  was  de- 
cided in  that  case, — language  could  not  be 
more  definitely  addressed  to  the  question  of 
res  judicata, — and  it  cannot  be  applied  to 
any  other  question.  The  following  language 
used  by  Judge  Stayton  is  all  that  there  is 
upon  which  to  Imse  a  conclusion  that  there 
was  any  other  question  than  that  of  res 
judicata  in  the  mind  of  the  court:  "The 
general  rule  is  that,  in  a  proceeding  to  set 
aside  a  sale  made  under  a  judgment,  the 
plaintiff  and  purchaser  should  be  made  par- 
ties." No  one  would  believe  that  Judge 
Stayton,  after  discussing  fully  the  question 
of  res  judicata,  intended  to  decide  the  case 
by  that  short  sentence,  without  stating  a 
fact  or  proposition  to  which  it  could  apply. 
This  case  will  be  irreconcilably  in  conflict 
with  that. 

The  opinion  of  the  majority  seems  to  pro- 
ceed upon  the  idea  that  there  were  two 
causes  of  action  set  up  in  the  former  suit; 
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one  to  recover  the  land,  the  other  to  set 
aside  the  judgment  because  of  its  effect  up- 
on their  interests  other  than  the  title  to 
the  land,  and  that  the  irregularities  in  the 
sale  constitute  a  third  cause  of  action.  That 
is  a  fallacy  upon  which  the  majority  opin- 
ion is  constructed.  '*This  case  is  a  split- 
ting of  reasons  rather  than  of  a  cause  of  ac- 
tion." Bayers  v.  Auditor  General,  124  Mich. 
259,  82  N.  W.  1045.  If,  however,  all  that  is 
claimed  by  the  majority  be  conceited,  it 
means,  at  most,  that  there  was  in  that  case 
litigation  as  to  the  judgment  and  order  of 
«aie,  which  did  not  conclude  an  inquiry  in- 
to the  regularity  of  the  sale.  It  is  not  de- 
nied by  the  majority  that  the  title  to  the 
land  was  in  issue  in  that  case.  The  judg- 
ment "that  the  plaintiffs  take  nothing  by 
their  suit"  devested  title  to  the  land  out  of 
them, and  vested  it  in  the  defendants.  Hood- 
less  V.  Winter,  80  Tex.  638,  16  S.  W.  427 ; 
Woottw^  V.  Hall,  67  Tex.  613,  3  S.  W.  725. 
In  the  last  case  cited  this  court  held  that  a 
similar  judgment  vested  title  in  the  defend- 
ant that  in  a  suit  by  him  would  sustain 
judgment  against  a  subsequent  purchaser 
from  the  plaintiffs,  and,  of  course,  would 
have  been  as  effective  against  the  plaintiffs 
themselves.  The  effect  of  the  judgment  in 
the  former  action  being  to  devest  all  title 
out  of  the  plaintiffs  in  this  suit  and  to  vest 
it  in  Mrs.  Moore,  and  the  judgment  not 
having  been  set  aside  nor  annulled  by  any 
proceeding  known  to  the  law,  that  title  was 
in  her  when  this  action  was  begim.  If  this 
is  a  suit  for  the  land,  it  presents  the  same 
issue  between  the  same  parties  as  the  for- 
mer suit;  therefore  a  recovery  is  barred  by 
the  judgment  in  that  case.  If  it  does  not 
present  an  issue  of  title,  as  did  the  former 
suit,  then,  no  matter  what  the  cause  of  ac- 
tion may  be,  a  court  cannot  directly  or  in- 
directly devest  out  of  the  defendants  the 
title  which  was  vested  by  the  former  judg- 
ment, without  setting  it  aside.  The  ma- 
jority say  that  the  two  judgments  are  con- 
sistent. 

"A  judgment  or  decree  is  the  end  for 
which  the  jurisdiction  of  the  court  is  exer- 
cised." Fordyce  v.  Beccher,  2  Tex.  Civ. 
App.  31,  21  S.  W.  179.  The  subject-matter 
of  the  former  suit  as  well  as  this  was  the 
same  land,  and  the  end  for  which  the  ju- 
risdiction was  exercised  was  a  disposition 
of  that  suhjpot-mutter  by  decreeing  it  to 
one  party  or  tl»e  other,  which  constituted 
the  judgment  in  each  case.  The  decision  in 
the  course  of  the  trial  of  the  first  suit  that 
the  judgment  attacked  was  valid,  and  in 
this  that  the  sale  was  voidable,  were  not 
the  judgments,  but  the  reasons  for  pronounc- 
ing the  judgment  in  each  case.  It  is  consist- 
ent that  the  judgment  attacked  should  be 
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valid,  and  that  the  sale  should  be  voidable; 
but  it  is  not  consistent  that  the  court  should 
have  reached  the  end  for  which  its  jurisdic- 
tion was  invoked  by  decreeing  the  land  to 
the  defendant  in  the  first  suit,  and  in  this 
suit  by  decreeing  the  same  land  to  the  plain- 
tiffs. I  may  be  excused  for  saying  that  the 
fallacy  of  oonsidering  the  attack  upon  the 
judgment  in  the  one  case  and  upon  the  sale 
under  it  in  the  other  as  independent  causes 
of  action  is  here  prominent  and  leads  nec- 
essarily to  the  false  conclusion.  If  the  for- 
mer proceeding,  in  so  far  as  it  sought  to 
set  aside  the  judgment  and  order  of  sale, 
oould  be  considered  as  a  separate  action 
from  the  action  of  trespass  to  try  title  em- 
braced in  the  same  petition,  I  am  of  opin- 
ion that  this  proceeding  to  set  aside  the 
sale  of  the  land  would  be  barred  by  the  for- 
mer judgment,  because  that  attack  upon 
the  judgment  was  for  the  purpose  of  an- 
nulling the  sale,  and  concluded  all  existing 
grounds  for  setting  the  sale  aside.  Wertein 
V.  JHexo  Orleans,  111  U.  S.  390,  44  L.  ed. 
817,  20  Sup.  Ct.  Rep.  682;  Bayers  v.  Au- 
ditor General,  124  Mich.  259,  82  K.  W. 
1045.  The  cases  cited  support  the  proposi- 
tion. The  city  of  New  Orleans  owned  land 
in  the  city  dedicated  to  public  use,  which 
was  exempted  from  seizure  for  its  debts. 
Klein  recovered  a  judgment  against  the 
city  in  the  United  States  circuit  court,  and 
execution  upon  that  judgment  was  by  the 
marshal  levied  upon  the  exempted  land  and 
advertised  for  sale.  The  city  obtained  a 
temporary  injunction,  which  upon  a  hear- 
ing was  dissolved,  and  the  bill  dismissed. 
The  bill  did  not  set  up  the  exemption.  The 
land  was  sold  under  the  execution,  and  pur- 
chased by  Andrew  C.  Lewis,  through  whom 
Werlein  claimed  title.  The  city  filed  a  suit 
in  the  same  court  to  recover  the  property 
from  Werlein,  upon  the  ground  that  the 
land  was  exempted  and  the  sale  by  the  mar- 
shal was  void.  The  defendant  pleaded  the 
former  judgment  in  bar  of  the  recovery. 
That  court  sustained  the  plea,  saying:  "The 
fact  now  allQged  would  have  furnished  in 
the  chancery  suit  but  another  ground  or  rea- 
son upon  which  to  base  the  claim  of  the  city 
that  Klein  had  no  right  to  sell  the  property 
under  his  writ.  In  other  words,  it  would 
have  been  additional  proof  of  the  cause  of 
action  set  forth  in  that  suit.  The  city 
would  have  had  the  right  to  set  that  fact 
up  in  its  bill  and  to  have  proved  it  on  the 
trial,  and,  if  proved,  it  would  have  been 
foundation  for  a  judgment  enjoining  the 
sale  of  the  property;  but  the  fact  would 
have  been  nothing  more  than  evidence  of  the 
right  of  the  city  to  obtain  the  injunction 
asked  for  in  the  chancery  suit,  and  w«  think 
it  was  the  duty  of  the  city  to  set  up  in  that 
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suit  and  to  prove  any  and  all  grounds  that 
it  had  to  support  the  allegation  that  Klein 
had  no  right  to  seize  or  sell  the  property." 

Sayers  v.  Auditor  General,  124  Mich.  259, 
S2  N.  W.  1045,  is  also  in  point.  The  plain- 
t.lff  had  instituted  a  proceeding  to  set  aside 
the  sale  of  the  land  for  taxes,  which  was 
•decided  against  him.  The  case  cited  was 
then  begun  to  set  aside  the  same  sale  for  a 
•different  reason,  but  the  court  held  the  for- 
mer judgment  to  constitute  a  bar  to  the 
second  suit,  and  said:  "The  object  of  the 
two  suits  is  the  same,  namely,  the  cancela- 
tion of  the  deed.  It  is  the  general  rule  that 
s.  party  cannot  split  his  cause  of  action  and 
bring  suits  in  detail.  This  case  is  a  split- 
ting of  reasons)  rather  than  of  a  cause  of 
action.  The  parties  are  the  same ;  the  cause 
of  action,  viz.,  an  invalid  deed,  is  the  same; 
the  object  sought  for,  viz.,  the  cancelation 
of  the  deed,  is  the  same.  It  cannot  be  de- 
nied that  relator  might  have  included  in 
his  chancery  suit  the  same  reason  that  he 
now  urges  in  this  proceeding.  There  should 
be  an  end  of  litigation,  and  when  a  party 
proceeds  in  chancery  to  procure  the  annul- 
ment of  a  deed  he  must  allege  and  show  his 
reasons.  He  must  set  forth  all  the  reasons 
lie  has  against  the  validity  of  the  deed. 
He  cannot  allege  one  reason,  have  that  de- 
terminated against  him, 'and  then  bring  suit 
for  another  reasoij." 

Girardin  v.  Dean,  49  Tex.  244,  was  a  suit 
to  enjoin  the  collection  of  taxes,  in  which  a 
former  judgment  was  pleaded  as  a  bar,  and 
Judge  Moore  said:  'The  relief  sought  in 
both  cases  is  precisely  the  same.  It  is  of 
no  consequence  if  the  reasons  urged  to  sus- 
tain the  issue  presented  in  this  suit  may 
not  be  precisely  those  relied  upon,  or  in  the 
mind  of  the  pleader,  wlien  framing  the  pe- 
tition in  the  first  case.  The  applicability 
of  the  plea  depends  upon  the  identity  of  the 
•cause  of  action  or  matter  of  defense  in  issue, 
and  not  the  identity  or  similarity  of  the 
points  or  grounds  urged  to  support  or  main- 
tain the  action  or  matter  of  defense." 

This  proceeding  is  an  anomaly  in  our  ju- 
<Iicial  procedure.  It  cannot  be  classed  as  a 
suit  in  equity  to  set  aside  or  review  the 
Judgment  of  a  court  of  law,  because  we  have 
no  such  proceeding  in  this  state.  The  only 
methods  known  to  our  law  by  which  the  for- 
mer judgment  could  lawfully  be  set  aside 
ivere  (1)  a  motion  for  a  new  trial  during 
the  term,  (2)  appeal  or  writ  of  error,  and 
(3)  by  an  original  proceeding  in  the  court 
•in  which  the  judgment  was  rendered  for 
-a  new  trial  of  th6  case,  alleging  the  ground 
of  recovery,  and  that  without  their  fault 
they  were  prevented  from  presenting  it  to 
the  court  at  the  trial.  Eddleman  v.  ilfc- 
<;laihery,  74  Tex.  280,  11  S.  W.  1100;  Goes 
V.  McClare^i,  17  Tex.  107,  67  Am.  Dec.  046. 
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Such  an  action  could  not  have  been  main- 
tained upon  the  facts  of  this  case.  Upon 
what  authority  can  plaintiffs  accomplish  in- 
directly what  they  could  not  have  done  by 
direct  proceeding?  Of  the  judgment  in  the 
former  suit  the  majority  say:  'There  is 
no  contention  that  the  judgment  is  not  con- 
clusive as  to  the  title  and  right  of  posses- 
sion. The  proposition  here  is  that  the  title 
is  held  subject  to  any  right  of  plaintiffs 
which  was  not  and  could  not  have  been  ad- 
judicated within  the  scope  of  the  action  of 
trespass  to  try  title  in  which  it  was  ren- 
dered." The  district  court  had  jurisdiction 
to  adjudicate  in  that  suit  plaintiffs'  right  to 
set  aside  the  sale  if  it  had  been  pleaded,  or 
if  the  plaintiffs  had  relied  upon  their  alle- 
gation of  trespass  to  try  title.  The  effect 
of  the  judgment  upon  an  existing  ground 
for  setting  aside  the  sale  which  was  attacked 
in  the  former  smt  cannot  be  limited  by  the 
failure  of  the  plaintiffs  in  that  suit  to 
plead  that  groimd  of  recovery.  Ewing  v. 
Wilson,  03  Tex.  88. 

The  concession  that  the  former  judgment 
was  conclusive  upon  the  title  to  the  land 
carries  with  it  the  admission  that  the  title 
was  put  in  issue  by  the  pleadings  in  that 
case,  because  a  judgment  will  not  conclude 
parties  on  an  issue  not  made  by  the  plead- 
ings. The  title  being  in  issue,  every  fact 
pertinent  to  that  issue  should  have  been 
presented  in  that  case,  and  whether  pleaded 
or  not  is  barred;  otherwise  it  was  in  the 
power  of  the  plaintiffs  to  have  as  many  ac- 
tions against  the  defendant  as  there  were 
grounds  of  attack  upon  the  judgment,  order 
of  sale,  and  sale.  Patterson  v.  Wold,  33 
Fed.  793;  Faricell  v.  Brown,  35  Fed.  811; 
Rogers  v.  Biggins,  67  111.  247;  Kelly  v. 
Donlin,  70  111.  385 :  Ruegger  v.  Indianapolis 
d  8t.  Jj.  R.  Co.  103  II  1.453;  Springer  v. 
Darlington,  198  111.  124,  64  N.  E.  709; 
Kurtz  V.  Carr,  105  Ind.  583,  5  N.  E.  692; 
Wildman  v.  Wildman,  70  Conn.  711,  41 
Atl.  1.  The  facts  of  the  last  case  cited  were 
that  the  plaintiff  had  before  instituted  suit 
against  defendant  to  cancel  a  deed  to  land 
which  he  alleged  he  had  never  executed  or 
delivered  to  defendant.  Judgment  was  en- 
tered against  plaintiff,  and  he  instituted 
this  suit  to  cancel  the  same  deed,  upon  the 
ground  that  it  was  executed  without  con- 
sideration, and  was  not  intended  to  vest  title 
in  defendant.  The  former  judgment  was 
pleaded  in  bar.  and  the  court  said:  "The 
inspection  of  the  record  also  discloses  that 
the  different  causes  by  which  the  invalidity 
of  the  deeds  is  shown  were  both  known  to 
the  plaintiff  before  he  brought  the  former 
suit,  and  that  by  proper  care  both  might 
have  been  shown  on  the  former  trial.  A 
single  cause  of  action  cannot  be  split  in  two. 
If  the  plaintiff's  complaint   in  the  former 
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action  was  so  framed  that  he  could  not 
avail  himself  of  all  the  evidence  which  he 
had  to  prove  his  right  to  recover,  and  so 
suffered  defeat,  it  may  be  his  misfortune." 
The  first  action  was  based  on  a  ground  that 
did  not  exist  in  fact,  but  the. judgment  was 
held  to  be  conclusive  of  the  ground  not 
pleaded.  All  of  the  cases  cited  support  that 
doctrine,  and  I  have  found  none  to  the  con- 
trary. 

I  am  unable  to  comprehend  the  proposi- 
tion that  the  judgment  which  devested  the 
title  out  of  the  plaintiffs,  and  vested  it  in 
Mrs.  Moore,  still  left  in  plaintiffs  a  right 
superior  to  the  title  vested  in  the  defend- 
ant, because  it  seems  to  me  that  the  title 
necessarily  comprehends  all  of  its  parts, 
both  l^al  and  equitable.  In  support  of 
their  proposition  to  this  effect,  the  majority 
eite  Martin  v.  Robinson,  67  Tex.  381,  3  S. 
W.  550.  The  contention  was  the  right  of 
the  heirs  to  have  a  review  in  the  district 


court  of  a  judgment  of  the  probate  court  or- 
dering tlie  sale  of  the  land  of  the  estate  of 
their  ancestor,  upon  the  ground  that  the 
probate  court  had  no  jurisdiction  of  the  es- 
tate, and  that  the  order  and  sale  were  pro- 
cured by  fraud.  There  had  been  no  pre- 
vious judgment  upon  those  issues,  and  there 
was  no  issue  of  re&  judicata  in  that  case. 

The  former  judgment  between  these  par- 
ties has  not  been  set  aside,  and  cannot  Ijc 
annulled,  reversed,  or  reviewed  by  this  court, 
because  it  has  no  jurisdiction  of  that  mat- 
ter; hence  the  first  judgment,  which  vests 
the  title  to  the  land  in  Mrs.  Moore,  will  re- 
main in  force,  and  the  judgment,  which  the 
majority  sustain,  will  take  from  Mrs.  Moore- 
the  land  which  was  adjudged  to  her  by  the 
former  judgment,  which,  with  all  respect 
for  the  opinion  of  the  majority,  I  believe  to- 
be  contrary  to  the  rules  of  law  established 
for  the  government  of  courts. 
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ESTATE    OF    Henry   M.    PHILLIPS,    De- 

ceased. 


APPEAL  OF  Andrena  MOSES. 

(206  Pa.  615.) 

Am  betireen  saccesslve  asslflrnments  of 
a  fund  In  tbe  hands  of  a  third  person, 

the  one  which,  being  acquired  without  notice 
of  prior  ones,  is  first  brought  to  the  knowl- 
edge of  the  depositary,  is  entitled  to  priority. 

(May.  4,  1003.) 

APPEAL  by  one  of  the  claimants  of  a  fund 
in  the  hands  of  the  executors  of  Henry 


M.  Phillips,  deceased,  for  the  benefit  of  H^ 
Cleremont  Moses  under  an  alleged  assign- 
ment of  such  fund  from  a  decree  of  the  Or- 
phans' Court  for  Philadelphia  County 
awarding  the  fund  to  another  claimant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  L.  Moise  and  Saaanet 
Dreher  Matlaek,  for  appellant: 

The  first  of  two  successive  assignees- 
claiming  under  the  same  assignor  is  entitled 
to  preference,  although  no  notice  of  the- 
first  assignment  be  given  to  the  debtor^ 
trustee,  or  other  depositary  of  the  fund^ 
or  to  the  second  assignee,  until  after  notice- 


Nora. — Priority  rights  of  different  assignees  of 
fund  in  hands  of  third  person. 

I.  Introductory,  761. 

II.  Priority  of  notice  to  trustee  gives  priority 
of  right. 

a.  In  general,  761. 

b.  As  applied  to  assignees  in  bankruptcy. 

1.  Under  English  statutes. 

(a)  Notice    before    bankruptcy, 

766. 

(b)  No     notice     before     bank- 

ruptcy, 767. 

(c)  When  the  assignment  was 

given  after  the  bank- 
ruptcy of  t?ie  assignor, 
768. 

2.  In  the  United  States,  769. 

e.  Subsequei^t  assignee  must  take  ^bona 
fide. 

1.  In  general,  769. 

2.  Duty  to  inquire  as  to  prior  en- 

cumbrances, 770. 
d.  Sufficiency  of  notice. 

1.  Informal  and  imperfect  notice, 
770. 
«6  L.  B.  A. 


II.  d, — continued. 

2.  Accidental  knowledge,  771. 

3.  Indiiect  notice. 

(a)  Notice  to  solicitor  of  frti*- 

tec,  771. 

(b)  Filing  lis  pendens,  771. 

4.  Notice  to  one  or  more  of  several^ 

trustees,  771. 
6.  When  trustees  notifird  are  sup- 
erseded by  others,  772. 

6.  Notice    given    to    wrong    party, 

7T2. 

7.  When  assignor  is  also  a  trustvi*, 

772. 

8.  When  assignee  is  also  the  trun- 

tee,   or   one   of   the    trust  ecu, 
773. 

9.  When  the  fund  is  in  court,  77.3. 

10.  Notice  to  trustee  before  fund  if 

vested  in  him  as  the  property 
of  assignor,  773. 

11.  When  notices  are  simultaneous^ 

774. 
e.  Interests   not   within   scope   of   rule,. 
774. 

III.  Qui  prior  est  tempore,  potior  est  Jure,  774, 
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of  the  second  assignment  has  been  given  to 
the  depositary;  and  this  whether  the  first 
assignment  is  absolute  or  as  collateral  se- 
curity. 

Donley  r.  Hays,  17  Serg.  &  R.  400 ;  Betz 
V.  Heebner,  1  Penr.  &  W.  280;  WethHU's 
Appeal,  3  Grant,  Cas.  281;  M'Clelland  v. 
MyerSy  7  Watts,  160;  Coon  v.  Reed,  79  Pa. 
240;  Inglia  v.  Inglis,  2  Dall.  45,  1  L.  ed. 
282. 

Where  the  legal  title  is  outstanding  in  a 
third  j^arty,  and  there  are  two  equities  in 
the  subject-matter,  the  one  prior  in  time  is 
superior  irrespective  of  notice,  unless  some 
other  element,  such  as  fraud,  intervenes  to 
destroy  the  equality  of  equities. 

Broom,  Legal  Maxims,  *  357;  Bispham, 
£q.  S  45;  Pom.  £q.  Jur.  §  718;  Adams,  £q. 
*102;  Ryall  v.  R(ytcle8,  1  Ves.  Sr.  S48. 

Choses  in  action  and  equitable  interests 


being  assignable  only  in  equity,  the  assignee 
takes  subject  to  existing  equities  against  the 
assignor. 

Bispham,  Eq.  §  170;  Hill  v.  Caillovel,  1 
Ves.  Sr.  123;  Daviea  v.  Attsten,  1  Ves.  Jr. 
247 ;  Brandon  v.  Brandon,  39  Eng.  L.  &  Eq. 
186;  Phillips  v.  Phillips,  4  DeG.  P.  &  J. 
208;  Chew  v.  Bamet,  11  Serg.  &  R.  381); 
Reed  v.  Dickey,  2  Watts,  459;  Kramer  v.. 
Arthurs,  7  Pa.  165. 

The  title  passes  out  of  the  assignor  by  tht 
delivery  of  the  deed  of  assignment,  and  the^ 
assignee  cannot  be  aflfected  by   subsequent 
acts  of  the  assignor. 

Kouniz  V.  Kirkpatrick,  72  Pa.  376,  13^ 
Am.  Rep.  687 ;  Work's  Appeal,  59  Pa.  444. 

That  an  assignment  is  complete  as  be- 
tween assignor  and  assignee  without  notice- 
to  the  debtor  party  is  nowhere  disputed. 

Bispham,  Eq.  §  168. 


IV.  States  in  wMoh  hoth  rules  have  been  fol- 
loiccd. 

a.  yew  York,  775. 

b.  Pe^Hisylvania,  776. 

c.  Other  states,   776. 
V.  Other  catcs,  777. 

VI.  Whe^i  the  contract  assigned  provides  as  to 
mode  of  assignment,  777. 

I.  Introductory. 

There  are  two  clearly  define^  and  entirely  op- 
poainc;  rales  In  regard  to  the  priority  rights 
of  different  assignees  of  the  same  fund  in  the 
hands  of  a  third  person, — the  one  established 
In  England,  and  followed  in  our  Federal  courts 
and  in  a  few  of  the  states  of^thls  country,  and 
the  other  having  its  origin  here,  and  received  as 
the  rule  in  some  Jurisdictions. 

II.  Priority  of  notice  to  trustee  gives  priority 

of  right. 

a.  In  general. 

The  rule  established  In  England,  and  received 
by  our  Federal  courts  and  in  a  number  of  states 
in  this  country,  is  that  the  assignee,  whether 
prior  or  subsequent,  who  first  gives  notice  to 
the  trustee  of  the  fund  of  his  assignment,  there- 
by gains  priority. 

A  number  of  diiferent  principles  enter  Into 
and  form  the  basis  of  this  rule,  which  was  first 
clearly  enunciated  In  Dearie  v.  Hall,  8  Russ. 
Ch.  1,  infra. 

It  is  probable,  however,  that  the  principle  em- 
bodied in  Ryan  v.  Rolle  (1749)  1  Atk.  16."$,  and 
the  intimation  therein  made,  was  one  of  the 
strongest  causes  of  its  creation.  In  that  case, 
in  holding  that  a  person  who  advances  money 
upon  a  conditional  sale  of  goods,  and  allows  the 
Koods  to  remain  in  the  possession  of  the  vendor, 
Is  within  the  terms  of  21  Jac.  I.,  chap.  19,  which 
provides  that  if  at  the  time  a  person  becomes 
bankrupt,  he  has  in  his  possession  as  reputed 
owner,  with  the  permission  and  consent  of  the 
true  owner,  any  goods  and  chattels,  such  goods 
and  chattels  shall  be  within  the  power  and  dis- 
position of  the  bankrupt's  assignees  the  same 
as  any  other  part  of  his  estate, — the  court  pro- 
ceeded to  give,  as  Us  opinion,  that  the  term 
''goods  and  chattels."  In  the  statute,  included 
things  in  action ;  and  then,  in  response  to  the 
^6  li.  R.  A. 


objection  that  things  in  action  are  not  assign- 
able  except  in  equity,  and  do  not  admit  of  de- 
livery, as  would  be  required  to  take  them  out  of 
the  power  and  disposition  of  a  bankrupt's  as- 
signees as  provided  by  the  terms  of  the  statute, 
the  court  says :  "If  a  bond  is  assigned,  the  bond 
must  be  delivered,  and  notice  must  be  given  to< 
the  debtor ;  but,  In  assignments  of  book  debts, 
notice  alone  is  sufQcimt,  because  there  can  be- 
no  delivery ;  and  such  acts  are  equal  to  a  de- 
livery of  goods  which  are  capable  of  delivery.'' 

The  point,  so  far  as  discovered,  did  not  arise 
again  until  1809,  in  Wright  v.  Dorchester,  a 
case  referred  to  In  Dearie  v.  Hall,  3  Russ.  Ch. 
1,  infra,  and  Foster  v.  Oockerell,  9  Bllgh.  N.  S. 
332,  infra,  as  unreported,  and  reported  with 
those  cases.  In  that  case  one  having  a  life  In- 
terest In  stock  in  the  hands  of  trustees  assigned 
it  as  security  for  annuities,  and  later  again  as- 
signed it  to  another,  who,  previous  to  taking  the 
assignment.  Inquired  of  the  trustees,  and  was 
informed  that  there  was  no  prior  encumbrance. 
The  subsequent  assignee  received  the  dividends 
for  a  number  of  years,  when  the  prior  assignee 
obtained  an  injunction  restraining  the  trustee- 
from  paying  the  dividends,  but  the  court,  upon 
learning  the  facts  above  stated,  dissolved  the 
injunction. 

When  the  question  next  arose,  about  1813,  in 
the  case  of  Cooper  v.  Fynmore,  unreported  until 
referred  to  and  set  out  in  Dearie  v.  Hall,  3- 
Russ,  Ch.  00,  infra,  it  was  held  that  mere  neg- 
lect of  notice  was  not  sufficient  to  postpone  a 
prior  encumbrance  upon  stock  in  a  trustee's 
hands ;  tltat  in  order  to  deprive  him  of  his 
priority  it  was  necessary  that  there  should  be 
such  laches  as  In  a  court  of  equity  amounted 
to  fraud.  This  decision  was  rendered  by 
Plumer,  M.  R.,  the  same  Judge  who  ten  years 
later  wrote  the  opinion  to  the  contrary  in  Dearie 
V.  Hall,  3  Uuss.  Ch.  1,  but  it  did  not  come  to 
the  notice  of  counsel  upon  either  side  In  Dearie 
V.  Hall  until  after  Judgment  was  rendered,  in 
that  case,  according  to  a  note  by  the  reporter  at 
3  Rirss.  Ch.  1. 

The  question  next  squarely  arose  In  1823  In 
Dearie  v.  Hall,  3  Russ.  Ch.  1,  which  established 
the  rule,  and  has  always  since  been  the  leading- 
case  upon  the  subject  in  England  and  in  this, 
country  in  those  Jurisdictions  where  the  rule 
haa  been  adopted.  It  was  there  held,  Plumer,  M. 
R.,  that  when  an  assignee,  after  inquiring  of 
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This  is  equally  true  as  between  an  as- 
signee and  a  creditor  of  the  assignor. 

United  States  v.   Vaughan,  3  Binn.  394, 

-5  Am.  Dec.  376 ;  SoCey's  Estate,  16  W.  N.  C. 

351;  Jarecki  Mfg.  Co.  v.  Hart  Bros,  5  Pa. 

:8uper.  Ct.  422;  Sievet^  v.  Stevens,  1  Ashm. 

(Pa.)    190;  Patten  v.  Wilson,  34  Pa.  299; 

Wily  V.  Pearson,  2  Woodw.  Dec.  424 ;  Hemp- 

hill   V.    Ycrkcs,    132    Pa.   645,    19   Am.   St. 

Rep.  607,   19  Atl.  342;   Homer's  Estate,  7 

Pa.  Dist.  R.  63;  Roig  v.  Tim,  103  Pa.  116; 

<iirard  F,  d  M,  Ins.  Co,  v.  Field,  45  Pa. 

129;  Fessler  v.  Ellis,  40  Pa.  248;  Kelley  v. 

ribhals,  63  Pa.  408;  Rushton  v.  Rotoe,  64 

Pa.  63. 

The  Pennsylvania  decisions  recognize  only 
one  purpose  of  notice  to  the  debtor  party  of 
an  assignment,  namely,  the  protection  of 
the  debtor  himself. 


Bury  V.  Hartman,  4  Serg.  &  R.  176;  Qa^ul- 
lagher  y.  Caldwell,  22  Pa.  300,  60  Am.  Dec. 
85;  Foster  v.  Carson,  159  Pa.  477,  39  Am. 
St.  Rep.  696,  28  Atl.  356;  Pollock,  Contr.  p. 
209. 

The  rule  that  notice  of  an  equitable  as- 
signment is  unnecessary  to  protect  the 
rights  of  the  assignee  against  subsequent 
assignments  by  the  assignor  is  supported 
by  so  great  a  majority  of  the  American  de- 
cisions that  it  must  be  regarded  as  the 
American  doctrine. 

Jones,  Pledges,  ed.  1901,  SS  136,  137; 
Ryall  V.  Rowles,  1  Ves.  Sr.  348;  Adams,  £q. 
*161,  American  note;  7  Harvard  Law  Rev. 
p.  306;  9  Har^'ard  I-aw  Rev.  281;  Muir  v. 
Schenok,  3  Hill,  228,  38  Am.  Dec.  633;  Bush 
V.  Lathrop,  22  N.  Y.  635:  Williams  v.  i»- 
gersoll,  89  N.  Y.  608 ;  Fairbanks  v.  Sargent, 


the  trustee  concerning  prior  encumbrances  upon 
the  trust  fund,  and  being:  Informed  that  there 
were  none,  takes  an  assignment  thereof,  and 
^Ives  notice  to  the  trustee,  be  thereby  gains 
priority  over  a  former  assignee  of  the  same  trust 
fund  who  had  omitted  to  give  notice  to  the 
trustee  of  his  encumbrance.  This  decision  is 
'based  upon  the  principle  that,  since  personal 
property  passes  by  delivery  of  possession,  one 
who  does  not  do  all  towards  obtaining  pos- 
session, and  taking  the  property  out  of  the  as- 
signor of  which  the  subject  admits,  does  not 
perfect  his  title  thereto,  as  against  third  per- 
sons ;  and  further,  that  by  permitting  the  prop- 
erty to  remain  in  the  ostensible  ownership  of 
the  former  owner,  by  a  failure  to  give  notice  to 
the  debtor,  the  former  .owner  has  the  power 
to  obtain  money,  from  innocent  parties  on  the 
hypothesis  of  his  still  t>eing  the  owner,  and, 
since  the  innocent  party  might  not  have  been 
involved  in  the  transaction  had  it  not  been  for 
the  negligent  failure  of  the  first  encumbrancer 
to  do  all  in  his  power  to  obtain  the  possession 
80  far  as  the  thing  assigned  admitted  of  pos- 
session, the  loss,  which  must  fall  upon  either 
one  or  the  other,  ought  to  fall  upon  the  one 
by  reason  of  whose  default,  the  fraud  has  been 
committed.  It  appears  from  the  opinion  in  this 
•case  that  the  doctrine  of  Ryall  v.  RoUe,  1  Atk. 
165,  supra,  was  very  largely  the  basis  of  the 
•decision. 

The  case  of  Loveridge  v.  Cooper,  3  Russ.  Ch. 
•30,  although  somewhat  different  in  circum- 
stances, was  declared  to  be  the  same  in  princi- 
ple with  Dearie  v.  Hail.  No  separate  opinion 
upon  the  law  was  given. 

Then,  again,  in  1835,  it  was  held  in  Foster  v. 
Cockerell,  3  Clark  &  F.  450,  0  Bligh,  N.  S.  332, 
In  express  adherence  and  approval  of  the  doc- 
trine of  Dearie  v.  Hall,  3  Russ.  Ch.  1,  and 
Loveridge  v.  Cooi^ei-,  3  Russ.  Ch.  30,  and  in 
afllrmance  of  Foster  v.  Blackstone,  1  Myl.  &  K. 
'2i)S,  that  a  second  equitable  encumbrancer  of 
interests  held  by  trustees,  who  gave  notice  to 
the  trustees  of  his  encumbrance,  thereby  gained 
-a  priority  over  a  former  encumbrancer  of  the 
same  Interests,  who  had  omitted  giving  notice. 

Thus,  th(!  rule  of  Dearie  v.  Hall,  3  Russ.  Ch. 
1,  liecamc  flrmly  established,  and  has  ever  since 
been  followed  without  question  in  England,  al- 
though liord  Macnaghten  says  in  Ward  v.  Dun- 
<oml)e  £i80;i]  A.  C,  393:  "I  am  inclined  to 
think  that  the  rule  in  Dearie  v.  Hall  has  on  the 
<>6  L.  R.  A. 


whole  produced  at  least  as  must  injustice  as  it 
has  prevented." 

The  principles  of  Dearie  v.  Hail,  3  Russ.  Ch. 
1,  are  reiterated  in  subsequent  decisions. 

So,  the  true  principle  on  which  qaestlons  of 
priority  depend  is,  that  It  Is  Incumbent  on  ail 
persons  dealing  with  cboaes  in  action  to  do  all 
that  is  In  their  power  to  perfect  their  title,  and 
they  do  not  do  so  unless  they  give  notice  to  the 
persons  in  whose  hands  such' property  is.  Se 
Brown,  L.  R.  5  Eq.  88.  , 

And  so,  in  the  absence  of  notice,  the  party 
claiming  the  pr(pr  encumbrance  has  not  per- 
fected his  title.  In  a  case  where  there  cannot 
be  an  actual  transfer  of  the  subject,  he  most  do 
all  that  is  in  his  power ;  and  If  he  fajls  to  do 
this,  sod  another iperson  takes  an  en<himbrance, 
and  gives  notice,  the  second  person  has  acquired 
a  perfect  assignment,  while  the. first  equitable 
assignment  Is  imperfect.  Meux  v.  Bell,  1  Hare. 
73.  6  Jur.  123,  11  L.  J.  Ch.  N.  S.  77,  arguendo. 

The  following  cases  uphold  the  rule: 

An  encumbrancer  of  a  trust  fund,  who  first 
gives  notice  to  any  of  its  trustees,  obtains  pri- 
ority over  any  prior  encumbrancer  who  has 
given  no  notice  to  any  of  them,  as  held  Inci- 
denUlly  lu  Low  v.  Bouverie  [1891]  3  Ch.  82. 

So,  the  encumbrancer  of  a  fund  to  be  realised 
from  the  sale  of  real  property,  who  first  gives 
notice  to  the  person  through  whom  the  owner 
derives  the  fund,  thereby  arrests  it,  and  his 
encumbrance  prevails  over  the  others.  Lee  v. 
Hewlett,  2  Kay  &  J.  531. 

And  so,  if  a  bona  fide  encumbrancer  upon  a 
fund,  the  legal  interest  in  which  is  in  a  trus- 
tee, gives  notice  of  his  encumbrance  to  the  trus- 
tee, and  neither  the  encumbrancer  giving  the 
notice,  nor  the  trustees  at  the  time  of  such  no- 
tice being  given,  have  notice  of  any  prior  en- 
cumbrance affecting  the  fund,  the  encumbrancer 
giving  such  notice,  so  long  aJs  the  circumstances 
of  the  rase  remain  unaltered,  will  be  entitled 
to  priority  over  a  prior  encumbrancer  upon  the 
fund,  who  has  omitted  or  neglected  to  give 
notice  of  his  encumbrance.  Meux  v.  Bell,  1 
Hare,  73,  6  Jur.  123,  11  L.  J.  Ch.  N.  S.  77. 
arguendo. 

When  the*  holder  of  shares  of  stock  In  an 
assurance  company  transferred  it  to  an  as- 
signee, who,  wishing  to  hold  the  stock  without 
increasing  his  insurance,  gave  no  notice  of  the 
transfer  to  the  company ;  and  the  original  holder 
of  tbe  stock  subsequently  assigned  it  to  another 
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104  N.  Y.  108,  68  Am.  Rep.  490,  9  N.  E. 
870;  Blanchard  v.  EvanSy  23  Jones  &  S. 
54.3;  York  v.  Oonde,  61  Hun,  26,  16  N.  Y. 
iSupp.  380;  Fortunaio  v.  Patten,  147  N.  Y. 
^77,  41  N.  E.  572;  mies  v.  Mathusa,  1G2  N. 
Y.  546,  57  N.  E.  184;  Putnam  v.  Story,  132 
Mass.  205;  Thayer  v.  Daniels,  113  Mass. 
129;  Wafce/leM  y.  Martin,  3  Mass.  558; 
Diw  V.  Co5&,  4  Mass.  508;  Martin  v.  i'ot- 
ier,  11  Gray,  37,  71  Am.  Dec.  689;  King- 
mtui  V.  Perkins,  105  Mass.  Ill;  Kimball  v. 
Leland,  110  Mass.  325;  Kennedy  v.  Parke, 
17  N.  J.  Eq.  415;  Board  of  Education  v. 
Duparquet,  50  N.  J.  Eq.  234,  24  Ail.  922; 
Kamena  v.  Huelbig,  23  N.  J.  Eq.  78;  i/a«?Ac 
V.  Ament,  28  111.  App.  390;  White  v,  Wiley, 
14  Ind.  496;  Robeson  v.  Roberts,  20  Ind. 
155,  83  Am.  Dec.  308;  Sims  v.  Wtteon,  47 
Ind.  226 ;  Tingle  v.  Fisher,  20  W.  Va.  497 ; 


Meier  v.  lfc««,  23  Or.  599,  32  Pac.  755; 
MacDonald  v.  Kneeland,  5  Minn.  352,  Gil. 
283;  Patterson  v.  Rdbb,  38  S.  C.  138,  19  L. 
R.  A.  831,  17  S.  E.  463;  Jordan  v.  Black, 
6  N.  C.  (2  Murph.)   30;  McCrum  v.  Vorby, 

11  Kan.  464:  Krapp  v.  Eldridge,  33  Kan. 
106,  5  Pac.  372;  Talbot  v.  Coofc,  7  T.  B. 
Men.  438;  White  v.  Prentiss,  3  T.  B.  Mon. 
449;  Gill  v.  Clagett,  4  Md.  Ch.  153;  »Ve(t(7- 
man  v.  Ten  ^ycfc,  49  Mich,  104,  13  N. 
W.  377;  liowell  v.  Medler,  41  Mich.  641, 
2  N.  W.  911;  Porter  v.  Dunlap,  17  Ohio 
St.  591;  Copeland  v.  Jfan^on,  22  Ohio  St. 
398;  Noble  v.  iSmi^?i,  6  R.  I.  446;  Northam 
V.  Cartright,  10  R.  I.  19;  Brander  v.  Toun^, 

12  Tex.  332. 

Where  the  thing  assigned  is  an  interest 
in  future,  equity  gives  effect  to  the  assign- 
ment by  treating  it  as  an  agreement  to  as- 


.assignee,  who  immediately  gave  notice  thereof 
to  the  company;  the  claim  of  the  Bubeequent 
^asHlgnee  has  priority  over  that  of  the  former. 
Martin  v.  Sedgwick,  9  Beav.  333. 

It  is  equally  necessary,  in  order  to  obtain 
-priority  for  an  assignment  of  a  life-insurance 
SMlicy  in  the  Equitable  Assurance  Company,  that 
notice  be  given  to  the  company,  as  in  any  other 
<*a8e.  Em  parte  Arkwright,  3  Mont.  D.  &  De  G. 
129. 

It  seems  that  notice  to  the  trustees  of  a  fund 
of  the  assignment  thereof  is  necessary  in  order 
to  prevent  a  subsequent  encumbrancer,  who 
^ves  notice,  from  obtaining  priority.  Hobson 
X.  Bell,  2  Beav.  17,  8  L.  J.  Ch.  N.  S.  241,  3 
Jur.  196. 

So,  unless  the  person  taking  an  assignment 
of  an  interest  in  trust  funds  gives  notice  to  the 
truster's,  his  assignment  will  not  take  priority 
jsver  subsequent  assignments  with  notice  to  the 
'truHtees ;  as  between  himself  and  subsequent  as- 
-signees,  he  will  take  priority,  not  according  to 
the  date  of  his  assignment,  but  according  to  the 
•date  of  his  notice.  Browne  v.  Savage,  4  Drew. 
^35,  arguendo. 

Thus,  an  encumbrancer  of  a  reversionary  in- 
terest in  stock  at  a  time  when  there  is  no  legal 
representative  or  trustee  of  the  stock  upon 
-tvhom  to  serve  notice  of  the  encumbrance,  who 
therefore  does  not  attempt  to  perfect  his  se- 
•curity,  must  give  way  before  a  subsequent  en- 
-cumbrancer  without  notice  of  the  prior  claim, 
who  served  a  writ  of  distringas  upon  the  Bank 
of  England,  wherein  the  stock  was  deposited. 
IStty  V.  Bridges,  2  Yotmge  &  C.  Ch.  Cas.  485. 

Although  a  second  assignee,  who  gives  notice 
of  his  assignment  to  the  trustee,  prior  to  the 
4rst  assignee,  receives  his  assignment  from  the 
legal  representative  of  the  ce%tui  que  tni9t,  in- 
stead of  from  the  cestui  que  trust  himself,  that 
<loe8  not  alter  the  principle,  as  declared  in 
Dearie  v.  Hall,  8  Russ.  Ch.  1,  that  the  right  to 
priority  is  in  the  assignee  who  first  gives  no- 
tice .of  hi3  assignment  to  the  trustee  of  the 
fund.    Re  Freshfleld,  L.  R.  11  Ch.  Div.  108. 

So,  the  assignment  by  the  husband  as  per- 
«onal  representative  of  a  deceased  wife  of  her 
Interest  in  certain  funds  in  court,  and  the  ob- 
taining of  a  stop  order  upon  the  fund  by  the 
assignee,  give  it  priority  over  a  ketubah  or  mar- 
riage settlement  of  which  the  trustees  of  the 
fund  or  the  prior  assignee  had  no  notice,  where- 
by the  children  of  the  deceased  wife  were  given 
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an  interest  In  all  of  her  property.  Montefiore 
V.  Guedalla  [1903]  2  Ch.  33,  Expressly  Follow- 
ing Re  Fresh  field,  L.  R.  11  Ch.  Div.  198,  and  the 
principles  of  Dearie  v.  Hall,  3  Russ.  Ch.  1. 

When  the  party  in  the  position  of  assignor  is 
a  lawyer  and  occupying  the  relation  of  a  trustee 
to  his  client,  whose  interest  in  certain  funds  is 
in  the  nature  of  that  of  an  assignee,  and  who  Is 
in  ignorance  of  the  true  situation,  prior  notice 
by  a  subsequent  assignee  or  encumbrancer  of  the 
fund  will  not  give  priority  over  the  claim  of  the 
client,  and  the  principle  of  Dearie  v.  Hall,  3 
Russ.  Ch.  1,  does  not  apply.  Re  Richards.  L.  R. 
45  Ch.  Div.  589.  But  this  decision  seems  to  be, 
in  eifect,  opposed  by  a  later  authority,  unless  it 
can  be  supported  by  the  confidential  relation  be- 
tween the  parties. 

Thus,  a  mortgagee  of  a  beneficiary's  interest 
in  life-insurance  policies,  who  did  not  know  of 
the  mortgage,  it  being  made  by  the  beneficiary 
for  money  misappropriated  by  him,  and  there- 
fore gave  no  notice  to  the  insurance  company  to 
complete  his  title,  loses  priority  over  a  subse- 
quent encumbrancer  of  the  same  interests  with- 
out notice  of  the  first  encumbrancer,  who  did 
give  notice.  Re  Lake  [1903]  1  K.  B.  151,  ex- 
pressly decided  upon  the  principles  of  Dearie  v. 
Hall,  3  Russ.  Ch.  1. 

An  assignee  who  first  gives  notice  to  agents 
of  a  regiment  of  an  assignment  to  him  of  the 
money  to  arise  from  the  sale  of  a  commission, 
after  the  money  becomes  due  from  a  reserve 
fund  In  accordance  with  certain  regulations, 
gains  precedence  over  a  second  assignee  who  was 
the  first  to  give  notice  after  specified  require- 
ments had  been  complied  with,  whereupon  the 
money  became  actually  payable.  Addison  v. 
Cox,  L.  R.  8  Ch.  76. 

A  case  in  which  the  rule  is  construed  with  the 
greatest  possible  leuiency  towards  the  prior  en- 
cumbrancer, and  which,  however  Just  it  may  be, 
does  not  seem  perfectly  consistent  with  the 
theory  that  he  who  first  perfects  his  title  so 
far  as  the  subject  admits  thereof  is  entitled  to 
priority,  is  Feltham  v.  Clark,  1  De  G.  &  S.  307, 
where  it  was  held  that  an  encumbrancer  of  a 
ship  on  a  distant  voyage  and  its  cargo,  who, 
upon  learning  of  the  trans-shipment  of  the  cargo 
at  a  distant  port,  immediately  gives  notice  to 
the  consignee  of  his  claim,  has  done  all  that  he 
could  do,  and  does  not  lose  his  priority,  even 
though  an  encumbrancer  of  the  cargo  at  the 
point  of  trans-shipment  gave  notice  of  his  claim 
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sign,  to  be  specifically  enforced  when  the 
thing  comes  into  existence.  In  the  mean- 
time the  assignor  is  a  trustee  for  the  as- 


signee. 


1  Beach,  Modern  Law  of  Eq.  Jur.  §  328; 
yesmith  v.  Drum,  8  Watts  &  S.  9,  42  Am. 
Dec.  260;  Nohle  v.  Thompson  Oil  Co.  79 
Pa.  354,  21  Am.  Kep.  66;  East  Leioishurg 
Lumber  db  Mfg.  Co.  v.  Marsh,  91  Pa.  96; 
Ruple  V.  Bindley,  91  Pa.  296;  Stewart  v. 
yeely,  139  Pa.  309,  20  Atl.  1002;  Bimon's 
Estate,  9  Pa.  Dist.  59. 

Messrs.  Henry  La  Barre  Jayne  and 
Biddle  A  Ward,  for  appellee: 

The  successive  assignees  of  an  obligation 
rank,  as  to  their  title,  not  according  to  the 
dates  at  which  the  creditor  assigned  his 
rights  to  them  respectively,  but  according 
to  the  dates  at  which  they  gave  notice  to  the 
party  to  be  charged. 


Anson,  Contr.  1st  Am.  ed.  p.  293;  Pollock, 
Contr.  2d  Am.  ed.  from  4th  ^ng.  ed.  p.  209; 
Bispham,  Eq.  §  168:  Story,  Eq.  Jur.  § 
1047;  Dan.  Xeg.  Inst.  747;  Spence,  Eq. 
Jur.  858;  Beach,  Modern  Law  of  Eq.  Jur. 
344;  Adams,  Eq.  101;  Pom.  Eq.  Jur.  ( 
695;  Ryall  v.  Rowles,  1  Ves.  Sr.  348. 

By  the  common  law  it  was  indispensable 
for  the  purchaser  of  an  article  to  take  im- 
mediate possession  of  it  in  order  to  perfect 
\\\9  title.  When  we  pass  from  the  sale  of 
tangible  articles  to  the  sale  of  oheses  in  ac- 
tion, which  are  recognized  only  in  equity^ 
we  should  naturally  expect  to  find,  not  few- 
er, but  more  rigorous,  requirenients  imposed 
upon  the  first  purchaser  to  protect  sub^- 
quent  purchasers  from   fraud. 

Loveridgc  v.  Cooper,  3  Russ.  Ch.  31: 
Dearie  v.  Hall,  3  Russ.  Ch.  1;  Foster  v. 
Cockerell,  3  Clark  &  F.  450 ;  Judson  v.  Cor- 


to  the  cobslj^nee,  which  reached  blm  before  the 
notice  of  the  prior  encumbrancer.  This  case 
seems  to  be  decided  on  the  theory  that  he  who 
does  all  in  his  power  to  perfect  his  title  is  en- 
titled to  priority,  rather  than,  that  he  who  does 
all  to  perfect  his  title  of  which  the  subject  ad- 
mits is  so  entitled. 

By  the  law  of  Scotland,  as  by  the  law  of 
England,  the  question  turns  upon  the  priority 
of  notice ;  thus,  if  notice  to  the  depositary  Is 
delayed,  the  assignor  may  make  another  assign- 
ment, which,  if  regularly  intimated  to  the  de- 
positary, will  prevail  against  the  prior  assign- 
ment where  that  solemnity  has  been  neglected. 
Redfearn  v.  Ferrler  (1813)  1  Dow,  P.  C.  50, 
obiter. 

So,  Ersklne,  Principles  of  the  Law  of  Scot- 
land, B.  III.,  T.  v.,  says  that  an  intimation  to 
the  debtor  of  the  assignment  has  come  to  be  re- 
garded as  necessary  for  completing  the  couTey- 
ance ;  so  that,  on  a  competition  between  two  as- 
signments, the  last,  if  first  intimated,  is  pre- 
ferred. 

The  Federal  courts  in  the  United  States  have 
adopted  the  reasoning  and  principles  of  the 
English  rule.  More  importance,  however,  seems 
to  be  given  to  the  principle  that,  where  one  of 
two  innocent  persons  must  suffer,  the  loss  should 
fall  upon  the  one  on  account  of  whose  default  or 
negligence  it  became  possible  for  It  to  occur. 

Thus,  the  conduct  of  a  prior  assignee  in  neg- 
ligently giving  no  notice  of  his  claim  to  the  de- 
positary of  the  fund  operates  as  a  latent  and 
lurking  transaction,  which,  were  priority  al- 
lowed him  over  subsequent  bona  fide  assignees, 
would  circumvent  their  rights.  Judson  v.  Cor- 
coran, 17  Uow.  612,  15  L.  ed.  331. 

Upon  another  principle,  too,  a  prior  assignee 
of  a  claim  against  Mexico,  who  kept  silent  in  re- 
gard to  his  claim  for  six  years,  and  until  a  sub- 
sequent assignee,  who  immediately  gave  notice 
of  his  assignment  to  the  Department  of  State, 
bad  prosecuted  the  claim  and  obtained  an  award 
in  his  favor,  cannot  recover  his  claim  out  of  the 
amount  of  the  award,  for,  the  equities  being 
equal  In  the  first  place,  the  subsequent  assignee, 
in  addition  to  his  equitable  title  to  the  fund, 
by  the  making  of  the  award  in  bis  favor,  there- 
by acquired  the  legal  title  also,  and,  *'the  equi- 
ties being  equal,  the  law  must  prevail."    Ibid. 

If  a  subsequent  bona  fide  assignee  of  an  in- 
surance policy  tlrst  gives  notice  to  the  company 
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of  his  assignment,  the  prior  assignee  will  be  es- 
topped to  claim  the  proceeds  of  the  policy,  be- 
cause, where  one  of  two  innocent  parties,  hold 
ing  titles  of  equal  apparent  validity,  must  suffer 
through  the  fault  of  a  third,  that  one  must 
bear  the  loss  who  has  put  it  in  the  power  of  the 
third  to  commit  the  fraud.  Farmers'  &  M.  Bank 
V.  Farwell,  7  C.  C.  A.  391,  19  U.  S.  App.  250. 
58  Fed.  033,  arguendo. 

Bona  fide  assignees  of  a  trust  fund,  who  im- 
mediately gave  notice  to  the  trustee  of  their 
claims  upon  the  fund,  thereby  gained  priority 
over  a  prior  assignee  who  made  no  attempt  to 
give  notice  of  his  claim  to  the  trustee  until  some 
years  after  the  notice  of  the  subsequent  as- 
signees. Spain  V.  Hamilton,  1  Wall.  604,  17  L. 
ed.  619. 

So,  a  subsequent  bona  fide  assignee  of  money 
to  become  due  upon  a  village  contract,  who  gave, 
notice  of  his  assignment  to  the  village  trust ee^^ 
thereby  gained  priority  for  his  claim  over  a 
prior  assignee  who  gave  no  notice  of  its  assign- 
ment. Methven  y.  Staten  Island  Light,  Heat.  & 
P.  Co.  13  C.  C.  A.  862,  35  U.  S.  App.  67,  6« 
Fed.  113. 

"Where  there  are  two  or  more  assignments 
from  one  person  to  several  upon  the  same  fund 
or  debt,  the  assignee  who  first  gives  notice  of 
his  claim  to  the  debtor  or  holder  of  the  fund, 
the  equities  between  the  several  assignees  beln^ 
otherwise  equal,  acquires  the  prior  right  to  a 
satisfaction  of  his  demand,  although,  as  a  mat- 
ter of  fact,  his  assignment  is  subsequent  In 
point  of  time  to  that  of  other  assignees.  In 
other  words.  It  Is  priority  of  notice  to  the  debtor 
or  holder  of  the  fund,  and  not  priority  in  point 
of  time  of  the  assignments,  which  gives  prefer- 
ence, and  determines  the  priority  between  suc- 
cessive assignees  to  the  same  debt  or  fund." 
The  Blmbank,  72  Fed.  610,  arguendo. 

A  number  of  the  state  courts  are  adherents 
of  the  English  rule. 

It  is  well  settled  In  Connecticut  that,  in  order 
to  perfect  an  assignment  of  a  chose  in  action. 
as  against  bona  fide  purchasers  without  notice, 
notice  of  the  assignment  must  be  glvoi  to  th<^ 
debtor  within  a  reasonable  time.  Vanbuskirk 
V.  Hartford  F.  Ins.  Co.  14  Conn.  141,  36  Am. 
Dec.  478;  Bishop  v.  Holcomb.  10  Conn.  444. 
arguendo. 

So.  if  a  chose  in  action  which  has  been  as- 
signed   is,    before    notice    of    the    assignment 
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eoran,  17  How.  612,  15  L.  ed.  231 /Re  Hoe- 
bliitg,  13  C.  C.  A.  362,  35  U.  S.  App.  67, 
m  Fed.  115;  Watta  v.  Porter,  3  El.  &  Bl. 
754:  Pickering  v.  Ilfracombe  R,  Co,  L.  R.  3 
C.  P.  249. 

^lany  Pennsylvania  decisions  are  abso- 
lutely irreconcilable  with  a  doctrine  con- 
trary to  the  English  rule. 

Fisher  v.  JCnoiP,  13  Pa.  622,  53  Am.  Dec. 
i>03 ;  CamphelVt  Appeal,  29  Pa.  401,  72  Am. 
r>ic.  641;  Fruley's  Appeal,  76  Pa.  42; 
Pratis  Appcfil,  77  Pa.  378;  Welsh  v.  Bekey, 
1  Penr.  &  W.  57;  WethrilVs  Appeal,  3 
•Grant,  Cas.  285;  Metzgar  v.  Meizgar,  1 
llawle,  227;  Blair  v.  Mathiott,  46  Pa.  263; 
Ramsey's  Appeal,  2  Watts,  228,  27  Am.  Dec. 
301 ;  McClelland  v.  Myers,  .7  Watts,  160. 

If  latent  equities  were  suffered  to  prevail 
against  assignments,  the  effect  would  be 
that  nothing  could  ever  be  assigned. 

Red] earn  v.  Ferrier,  1  Dow,  P.  C.  73. 


Brown,  J.,  delivered  the  opinion  of  the 
court: 

On  Ju]y  2,  1895,  H.  Cleremont  Moses,  a 
nephew  of  Henry  M.  Phillips,  assigned  to 
his  wife,  Andrena  Moses,  $15,000  of  his  in- 
terest in  his  uncle's  estate.  On  February 
28,  1899,  he  and  his  brother,  Altamont,  ex- 
ecuted a  joint  assignment  of  their  interests 
in  the  estate  to  tlie  United  Security  Life  In- 
surance &  Trust  Company  of  Pennsylvania 
for  $60,000.  Notice  of  this  second  assign; 
ment  was  at  once  given  to  the  accountants 
by  the  assignee,  and  to  it  the  court  below 
awarded  the  share  of  H.  Cleremont  Moses 
in  decedent's  estate,  on  the  ground  that, 
though  the  assignment  to  Mrs.  Andrena 
Moses  was  first  in  time,  as  she  had  not  given 
the  accountants  any  notice  of  it  until  July 
23,  1901,  it  was  postponed  to  that  held  by 
the  appellee. 

Whether,  as  between  successive  assignees 


given  to  the  debtor,  reassigned  to  a  second  bona 
tide  purchaser,  and  notice  of  the  latter  transfer 
Is  immediately  given,  the  second  assignee  will  be 
preferred.  Judah  v.  Judd,  G  Day,  534,  argu- 
endo. 

And  so,  in  order  to  make  an  assignment  ef- 
fectual, and  prevent  any  Intervening  equities.  It 
Is  necessary  for  the  assignee  to  give  the  debtors 
notice  within  a  reasonable  time.  Adams  v. 
Leavens,  20  Conn.  73. 

It  seems  that  in  Colorado  notice  to  the  debtor 
-of  an  a8signee*8  claim  is  necessary  in  order  to 
preserve  his  title,  where  there  Is  a  controversy 
l)etween  different  assignees.  Jaclcson  v.  Hamm, 
14  Colo.  58,  2S  Pac.  88. 

It  is  necessary  that  an  assignee  should,  with- 
out unnecessary  delay,  give  notice  of  the  assign- 
ment to  the  holder  of  the  fund,  in  order  to  per- 
fect the  assignment :  otherwise  a  priority  of 
right  may  be  obtained  by  a  subsequent  assignee. 
National  Bank  v.  United  Security  L.  Ins.  &  T. 
Co.  17  App.  D.  C.  112. 

A  bank  which  filed  its  power  of  attorney  to 
collect  and  receive  a  retained  fund,  with  the 
<lepo8itary  thereof,  will  have  priority  over  a 
subsequent  bona  fide  assignee  of  the  same  fund 
who  gave  notioe  to  the  depositary  several 
months  after  the  receipt  by  him  of  the  power  of 
attorney.     Ibid. 

So,  In  Iowa,  if,  after  assignment,  another  per- 
son  obtains  a  second  assignment,  and  first  gives 
notice  of  his  equity,  he  will  be  preferred  to  the 
first  assignee.  Merchants'  &  M.  Bank  v.  Hewitt, 
3  Iowa.  03,  66  Am.  Dec.  40. 

An  assignment  of  wages  of  one  In  the  employ 
of  the  city,  duly  recorded,  will  prevail  against 
an  earlier  assignment  which  was  neither  record- 
ed nor  accepted  in  writing  by  the  city  prior  to 
the  recording  of  the  subsetiuent  assignment.  Pea- 
body  V.  Lewlston.  88  Me.  286.  22  Atl.  171. 

If  assignees  claiming  under  a  prior  assign- 
ment have  given  notice  to  a  depositary,  and  he 
has  made  on  appropriation  of  the  fund  to  them 
1>efore  he  receives  notice  of  a  Junior  assignment, 
the  junior  assignee  may,  of  pourse,  not  recover. 
Mathews  v.  Hamblin,  28  Miss.  611,  arguendo. 

And,  a  complaint  setting  up  an  equitable  as 
fllgnment  of  a  fund  against  a  subsequent  legal 
assignment  Is  fatally  defective  If  it  does  not 
set  out  that  the  complainant  first  gave  notice 
of  his  assignment  to  the  debtor,  or  that  the 
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subsequent  assignee  took  with  notice  of  the  prior 
assignment.  Enochs-Havls  Lumber  Co.  v.  New- 
comb,  79  Miss.  462,  30  So.  608. 

In  Missouri  If,  after  an  assignment,  another 
in  good  faith  obtains  a  second  assignment  for 
the  same  thing,  and  first  gives  notice  of  his 
equity,  he  will  be  preferred  to  the  first  assignee. 
Richards  v.  Orlggs,  16  Mo.  416,  57  Am.  Dec. 
240,  arguendo. 

And  so.  If  a  prior  assignee  has  obtained  his 
assignment,  and  perfected  It  by  giving  notice 
before  notice  of  a  subsequent  assignee  is  given, 
he  is  entitled  to  priority.  Murdoch  v.  Finney. 
21  Mo.  138. 

But  If,  after  a  chose  In  action  is  transferred 
by  Its  owner,  It  Is  assigned  a  second  time,  and 
the  last  assignee  first  gives  notice  to  the  debtor 
of  his  right,  his  equity  will  be  superior  to  that 
of  the  first  assignee,  who  has  neglected  to  give 
notice,  for  by  such  failure  the  first  assignee  has 
enabled  the  owner  of  the  chose  in  action  to 
coDunIt  a  fraud  by  making  another  sale.     Ibid. 

The  holder  of  a  written  assignment  of  de- 
mands allowed  by  the  probate  court  takes  prec- 
edence over  a  subsequent  bona  fide  assignee 
who  took  without  notice  of  the  prior  encum- 
brance.   Thomas  v.  Liebke,  18  Mo.  App.  389. 

The  fact  that  the  prior  assignee  gave  notice 
of  his  claim  previous  to  a  subsequent  assignment 
of  the  same  fund  seems  to  be  the  basis  for  de- 
ciding In  favor  of  the  priority  of  his  claim.  In 
Johnson  County  v.  Bryson,  27  Mo.  App.  341. 

If  the  original  assignee  omits  to  give  the  trus- 
tee notice  of  the  assignment  to  him,  he  negli- 
gently leaves  the  way  open  for  a  fraudulent  sale 
to  be  made  to  an  Innocent  purchaser,  and  Is 
therefore  postponed.  Houser  v.  Richardson,  90 
Me.  App.  134. 

In  a  North  Carolina  decision  it  Is  said:  "A 
lease  for  years  is  consummated  by  the  entry  of 
the  lessee.  The  purchaser  of  chattels  may  take 
them  into  possession ;  .  .  .  but  a  trust: 
when  the  subject  Is  personal  property,  and 
choses  in  action,  other  than  negotiable  Instru- 
ments, are  not  susceptible  of  actual  possession, 
and  equity,  pursuing  the  analogy  of  the  law,  In 
allowing  the  assignment,  requires  that  the 
change  of  ownership  shall  be  shown  by  giving 
notice  to  the  trustee  or  the  person  liable,  which 
is  taken  as  tants mount  to  a  change  of  posses- 
sion.   Notice  is  necessary  to  perfect  the  assign- 
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of  a  fund  in  the  hands  of  a  third  person, 
that  assignee,  without  regard  to  the  date 
of  his  assignment,  wlio  first  gives  the  debtor 
notice  of  it,  is  entitled  to  be  first  paid,  is  a 
question  upon  which  the  American  decisions 
cannot  be  reconciled.  In  England  it  is  well 
settled  tlmt  the  claims .  of  competing  as- 
signees of  a  fund  rank,  as  between  them- 
selves, not  in  the  order  of  the  dates  of  the 
assignments  to  them,  but  according  to  the 
dates  when  they  respectively  give  notice  to 
the  debtor  of  their  assignments.  Dearie  v. 
Hall,  3  Russ.  Ch.  1,  and  Loveridge  v.  Cooper, 
3  Russ.  Ch.  38 ;  Pollock,  Contr.  2d  Am.  from 
4th  Eng.  ed.  209.  The  Supreme  Court  of 
the  United  States  seems  to  have  adopted  the 
same  view.  Judson  v.  Corcoran,  17  How. 
612,   15  L.  ed.  231;  Spain  v.  Hatnilion,  1 


Wall.  604,  17  L.  ed.  619.  To  review  the 
conflicting  views  entertained  by  the  courts 
of  our  diiferent  states  would  needlessly  con- 
sume pages.  Witii  us  the  question  does  not 
seem  ever  to  have  been  definitely  settled^ 
The  learned  auditing  judge,  sustained  by 
the  court  in  banc,  adopted  the  rule  that  the 
assignee  who  first  gives  notice  has  the  fir<%t 
right  to  participate  in  the  assigned  fumL 
In  adopting  this  as  the  better  rule,  he  rea- 
soned by  analogy,  saying,  what  all  of  us  now 
approve:  '*The  analogies  with  regard  to- 
sales  of  personal  property  in  possession  are- 
certainly  in  favor  of  the  view  taken  in  the- 
decisions  last  referred  to,  the  vendee  in 
such  case  being  required,  for  the  protection 
of  subsequent  purchasers,  to  take  posses- 
sion, to  the  exclusioU  of  the  vendor,  where 
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ment,  so  as  to  deprive  the  assignee  of  any  sub- 
sequent control.  .  .  .  Before  notice  is  given 
to  th€  trustee  or  person  liable,  the  assignment  Is 
binding  upon  the  assignor,  and  volunteers,  and 
all  who  are  affected  with  notice ;  but  the  aselgn- 
mcnt  is  imperfect,  and  is  put  upon  the  footing 
of  a  mere  contract  of  purchase.  After  such  no- 
tice the  title  is  perfect,  and  the  assignee  has  a 
complete  title  in  rem,"  Wallston  v.  Braewell, 
M  N.  C.  (1  Jones,  Bq.)  187. 

An  assignee  ot  a  legacy,  who  gives  no  notice 
to  the  executor  of  his  claim,  will  not  be  entitled 
to  priorltv  over  the  executor,  who,  without 
notice  of  the  assignee's  claim,  advanced  money 
and  paid  debts  with  the  understanding  that  he 
was  to  be  reimbursed  out  of  the  legacy.    ItHA. 

As  between  successive  assignees  of  a  chose  In 
action,  he  is  entitled  to  preference  who  first 
gives  notice  to  the  debtor,  although  his  assign- 
ment be  subsequent  to  that  of  the  other.  Notice 
is  necessary  to  perfect  the  assignment.  Clod- 
felter  v.  Cox,  1  Sneed,  380,  60  Am.  Dec  167, 
arffvendo. 

So,  the  assignment  of  a  nonnegotiable  chose 
in  action  will  not  be  good  as  against  subsequent 
asnignees  until  notice  of  the  assignment  is  given 
to  the  debtor.  Penniman  v.  Smith,  5  Lea,  180, 
arfjuendo. 

The  rule  Is  well  settled  in  Vermont  that,  to 
perfect  an  assignment  of  a  chose  in  action  as 
against  subsequent  purchasers,  notice  must  be 
given  to  the  debtor  of  such  assignment.  Ward 
V.  Morrison,  25  Vt.  593,  arguendo. 

So,  the  title  of  an  assignee  to  a  chose  in  ac- 
tion is  not  complete,  except  as  against  the  as- 
signor, until  notice  of  the  transfer  has  been 
given  to  the  debtor.  Such  notice  is  required  to 
perfect  the  title  of  the  assignee,  and  Is  as  nec- 
essary, for  all  purposes,  and  for  the  same  rea- 
son, that  a  change  of  possession  is  required,  on 
the  sale  of  personal  property.  Loomis  v. 
Loom  is,  26  Vt.  198. 

Priority  In  point  of  time  of  an  assignment  of 
a  chose  In  action  will  give  priority  of  right, 
unless  there  are  some  special  circumstances, 
other  than  good  faith  or  the  payment  of  value, 
to  justify  or  require  a  different  conclusion,  such 
as  the  acquiring  of  a  legal  advantage,  or  such 
laches  on  the  part  of  the  holder  of  the  prior 
equity  as  vitiates  his  title,  or  deprives  him  of 
the  right  to  enforce  it  against  others  who  have 
been  more  diligent.  Downer  v.  South  Royalton 
Bank.  39  Vt.  25. 

It  may  be,  as  suggested  In  Meier  v.  Hess,  23 
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Or.  599,  32  Pac.  755,  that  the  English  rule  i» 
but  the  application  of  the  principle  which  ren- 
ders void,  as  to  bona  fide  purchasers,  sales  and 
transfers  of  chattels,  unless  accompanied  by  a 
delivery  and  continuous  change  of  possession  ; 
that  the  act  of  giving  the  debtor  notice  is,  In  a 
cei*tain  degree,  taking  possession  of  the  fund, 
and  Is  going  as  far  toward  an  actual  change  of 
possession  as  is  possible,  and.  If  this  notice  in 
omitted,  the  assignee  is  guilty  of  the  same  de- 
gree and  species  of  neglect,  and  must  suffer  the- 
same  consequences,  as  one  who  leaves  a  chattel 
purchased  by  him  In  the  possession  of  his 
vendor;  and  that,  in  Jurisdictions  where  the 
rule  prevails  that  the  sale  of  personal  property 
capable  of  Immediate  delivery  to  the  purchaser 
is  fraudulent  and  void  as  to  subsequent  bona 
fide  purchasers,  unless  accompanied  by  imme- 
diate delivery,  and  followed  by  an  actual  change 
of  possession,  the-  reasoning  of  the  authorities 
holding  to  the  necessity  of  notice  Is  unanswer- 
able, and  rests  upon  a  solid  foundation ;  but 
that  In  those  Jurisdictions  where  a  sale  of  chat- 
tels unaccompanied  by  a  change  of  possessloi^ 
only  creates  a  presumption  of  fraud  as  against 
a  bona  fide  purchaser,  which  may  be  rebuttecf 
by  showing  that  the  sale  was  made  In  good 
faith  for  a  snfllcient  consideration  and  without 
intent  to  defraud,  the  foundation  for  the  role 
fails. 

b.  Aa  applied  to  assiffnees  in  bankntpte^. 

1.  Under  Enffliah  eiatutee, 

(a)  yotice  before  bankruptcu. 

The  rule  of  Dearie  v.  Hall,  8  Russ.  Ch.  1„ 
8upra,  II.  a,  in  Its  application  to  assignees  in 
bankruptcy,  In  England,  is  affected  by  the  bank- 
ruptcy and  luRolveney  laws,  tinder  21  James 
I.,  chap.  19.  I  11.  re-enacted  In  6  Geo.  IV.,  chap. 
16,  §  72,  all  goods  and  chattels  in  the  possea- 
sIoD  of  a  bankrupt  as  reputed  owner  at  the  time 
of  the  bankruptcy,  with  the  permission  and  con- 
sent of  the  true  owner,  were  within  the  power 
and  disposition  of  the  bankrupt's  assignees  the 
same  as  any  other  part  of  his  estate. 

In  Ryall  v.  Rolle,  1  Atk.  166.  as  appears 
supra,  II.,  a,  arose  for  the  first  time  the  ques- 
tion of  the  duty  of  a  prior  encumbrancer  of 
choses  In  action  to  take  possession  thereof  aa 
much  as  the  nature  of  the  subject  admitted,  ia 
order  to  preserve  his  rights  from  the  powers, 
given  by  the  statute  to  assignees  in  bankruptcy- 
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the  property  is  capable  of  actual  possession, 
or  by  assuming  such  open  ownership  as  the 
case  admits  of,  where  it  is  not.  Why  should 
a  different  rule  ai^ly  to  purchasers  of  choses 
in  action?  Why  should  the  purchaser  not 
be  required  to  do  all  that  lies  in  his  power 
to  make  it  impossible  for  the  assignor  to 
commit  a  fraud,  or  to  do  an  injury  to  sub- 
sequent purchasers,  relying  on  his  integrity, 
and  having  no  means  of  knowing  that  he  has 
ceased  to  be  the  owner,  except  by  inquiry 
of  the  person  in  whose  hands  the  fund  is? 
The  failure  to  give  notice  to  such  persou 
puts  it  in  the  power  of  the  assignor  to  do 
this  wrong,  and  the  consequences  of  the  fail- 
ure ought,  therefore,  to  be  upon  him  who 
commits  it." 

As  in  conflict  with  the  view  entertained 


by  the  court  below,  stress  seems  to  be  laid 
by  counsel  for  appellant  on  Chew  ▼.  Bamet^ 
11  Serg.  &  R.  389;  but  the  general  prin- 
ciple there  announced  applies  to  a  state  of 
facts  vei*y  different  from  those  here  in- 
volved. Chew,  as  the  vendee  of  Wilson,  had 
acquired  from  the  latter  nothing  but  an 
equitable  estate  in  the  land  purchased,  be- 
cause, at  the  time  Wilson  sold,  he  did  not 
hold  the  legal  title.  Subsequently,  wheiL 
that  title  was  conveyed  to  him,  he  gave  a 
purchase-money  mortgage  to  his  vendor,  and,, 
on  a  sheriff's  sale  upon  the  same,  it  was- 
simply  decided  that  the  title  of  the  sher- 
iff's vendee  was  superior  to  that  of  Chew,, 
just  as  the  legal  title  of  Wilson's  vendor 
had  all  the  time~been  superior  to  that  of  the 
equitable  title  conveyed  to  Chew.    The  opin- 


subsequently  appointed.  The  conclusion  reached 
was  that  choses  In  action  were  within  the  scope 
of  the  term  "goods  and  chattels"  as  used  in  the 
statute,  and,  therefore,  that  the  assignees  of 
choses  in  action  must  talse  the  same  precautions 
as  to  obtaining  possession  of  their  property,  in 
order  to  take  it  out  of  the  possession  of  as- 
signees in  bankruptcy  subsequently  appointed, 
as  purchasers  of  personal  property  capable  of 
actual  delivery,  vis.,  that  they  must  take  such 
possession  as  the  nature  of  the  thing  assigned 
permits;  thus.  In  case  of  the  assignment  of  a 
bond,  the  bond  itself  must  be  delivered,  and 
notice  given  to  the  debtor ;  or,  in  the  case  of 
the  assignment  of  book  accounts,  notice  to  the 
debtor  would  be  sufficient,  since  there  could  be 
no  other  delivery. 

In  hai-mony  with  the  doctrine  enunciated  in 
Ryall  V.  Bolle,  1  Atk.  165,  the  decisions  are 
unanimous  that  notice  to  the  debtor  by  a  prior 
assignee  before  the  appointment  of  assignees  in 
bankruptcy  takes  the  thing  assigned  out  of  the 
power  and  disposition  of  the  assignees  in  bank- 
ruptcy. 

So,  an  assignment  by  the  beneficiary  of  a 
fund  of  his  interest  therein  to  two  creditors,  by 
a  draft  upon  the  keeper  of  the  fund,  takes  pre- 
cedence over  the  claim  of  the  assignees  in  bank- 
ruptcy of  the  assignor,  subsequently  appointed. 
Row  V.  Dawson,  1  Ves.  Sr.  331. 

And,  it  appearing  that  the  assignee  of  the 
assignment  of  an  assured's  interest  in  a  life- 
insurance  policy  gave  notice  to  the  company  of 
the  transaction,  the  trustee  of  the  assignee's  in- 
terest upon  the  latter's  death  will  be  entitled  to 
the  proceeds  of  the  policy  In  preference  to  as- 
signees in  bankruptcy  of  the  assured,  appointed 
subsequent  to  the  assignment  of  the  policy. 
Pierce  v.  Brady,  23  Beav.  64. 

And  so,  notice  to  the  debtor  prior  to  the  ap- 
pointment of  assignees  in  bankruptcy  of  the  as- 
signor will  prevent  the  thing  assigned  from  go- 
ing into  the  hands  of  the  bankruptcy  assignees 
as  being  within  the  power  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy  asslgii- 
ment,  as  impliedly  held  In  Gale  v.  Lewis,  6  Q. 
B.  730,  16  L.  J.  Q.  B.  N.  S.  119,  11  Jur.  780. 

(b)  yo  notice  before  bankruptcy. 

Although  there  Is  some  conflict,  the  weight 
of  authority  is  with  a  class  of  cases  which  does 
not  require  notice  on  the  part  of  the  assignees 
in  bankruptcy  In  order  to  give  them  priority 
over  a  prior  assignee  for  value  who  has  given 
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no  notice  of  his  claim.  These  cases  go  on  the- 
theory  that,  since  the  bankruptcy  statutes  pro- 
vide that  goods  and  chattels'  in  the  possession 
of  a  bankrupt  as  reputed  owner  at  the  time  of 
his  bankruptcy,  with  the  consent  and  permis- 
sion of  the  true  owner,  are  within  the  power 
and  disposition  of  the  assignees  in  bankruptcy 
the  same  as  any  other  part,  of  his  estate,  there- 
fore, when  a  prior  assignee  of  a  trust  fund  or 
chose  in  action  gives  no  notice  of  his  claim  to- 
the  trustee  or  debtor  before  the  bankruptcy  of 
the  assignor,  the  thing  assigned  will  be  regarded 
as  being  in  the  possession  of  the  bankrupt  with 
the  consent  and  permission  of  the  true  owner,, 
and  the  assignees  in  bankruptcy  will  therefore 
have  power  and  dispo6itl(»i  over  it  in  prefer- 
ence to  the  assignee  for  value. 

So,  the  assignment  of  a  policy  of  insurance,, 
although  prior  to  the  appointment  of  assignee* 
in  bankruptcy  over  the  assignor,  does  not  take 
the  policy  out  of  the  disposition  of  the  bank- 
ruptcy assignees,  unless  notice  of  the  assign- 
ment was  given  to  the  office  by  the  assslgnee  for 
value.    Williams  v.  Thorp,  2  Sim.  257. 

And  so,  the  failure  of  an  assignee  of  a  bene- 
ficiary's interest  in  an  insurance  policy  to  give 
actual  notice  of  the  assignment  to  the  insur- 
ance company  results  in  the  loss  of.  the  priority 
of  the  claim  over  assignees  in  bankruptcy  sub- 
sequently appointed.  Thompson  v.  Speirs,  13^ 
Sim.  469. 

And  bankers  with  whom  insurance  policies, 
were  deposited  as  security,  and  who  gave  no  no- 
tice to  the  insurance  company,  are,  upon  the 
appointment  of  an  assignee  in  bankruptcy  of 
the  cestui  que  trust,  not  entitled  to  priority  for 
their  claim.  Edwards  v.  Martin,  L.  R.  1  Eq.. 
121,  35  L.  J.  Ch.  N.  S.  186.  13  L.  T.  N.  8.  236, 
14  Week.  Rep.  25. 

And,  similarly,  bankers  with  whom  insurance 
policies  had  been  deposited  to  secure  advances, 
and  who  did  not  give  notice  of  their  claim  upon 
the  money  represented  by  the  policies  to  the 
home  office,  by  such  omission  lose  their  priority 
over  the  claim  of  assignees  in  bankruptcy  of  the 
assured  subsequently  appointed.  Ba  parte  Ark- 
wright,  3  Mont.  D.  &  I>e  Q.  129. 

N'otwithstanding  policies,  the  Interest  of  the 
beneficiary  in  which  was  assigned,  were  deliv- 
ered into  the  possession  of  the  assignee,  hla 
omission  to  give  notice  of  the  assignment  to  the 
insurance  company  has  the  effect  upon  the  sub- 
sequent appointment  of  assignees  in  bankruptcy 
of  the  bencQclary  to  leave  the  policies  within  the 
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ion  in  that  case  was  written  by  Gibson,  J., 
"who,  twenty-five  years  afterwards,  -as  chief 
justice,  in  Fisker  v.  Knox,  13  Pa.  622,  53 
Am.  Dec.  603,  very  clearly  indicated  how 
he  \voii1d  have  decided  the  present  question 
if  it  had  then  been  before  him:  "The  max- 
im. Prior  in  tempore,  potior  in  jure,  holds, 
it  is  true,  wherever  it  has  not  been  inverted 
by  enactment,  as  it  has  been  by  the  record- 
ing laws,  so  far  as  it  regards  conveyances  of 
land,  or  where  the  benefit  of  it  has  not  been 
lost  by  misconduct  or  imprudence;  but  it 
must  not  be  allowed  to  protect  a  party  who 
has  neglected  a  requisite  precaution  to  pro- 
tect from  imposition  those  who  may  come 
after  him.  That  a  man  is  bound  to  enjoy 
his  property  so  as  to  do  no  injury  to  an- 
otlier  which  can  be  prevented,  is  also  a  max- 


im entirely  consistent  with  the  preceding 
one,  and  equally  potent.  It  oontaina  the 
ruling  principle  of  an  extensive  range  of 
cases,  and,  among  other  cases,  of  injury  from 
negligence.  .  .  .  Was  there  not^  on  the 
part  of  the  prior  assignee  in  these  instances, 
culpable  indifference  to  the  interest  of  oth- 
ers? Though  no  law  requires  such  an  as- 
signment to  be  docketed,  the  practice  to 
mark  the  judgment  to  the  use  of  the  as- 
signee is  universal,  and  it  ought  to  have 
been  pursued  here,  for  no  prudent  purchas- 
er of  a  judgment  invests  his  money  in  it 
before  the  record  has  been  inspected.  From 
what  else  could  he  derive  information?  He 
has  nothing  for  it  but  the  honor  of  the  as- 
signor; and  anyone  who  leaves  it  in  the 
power  of  another  to  deceive  may  be  said  to 


order  and  disposition  of  the  bankrupt  within  the 
meaning  of  the  bankruptcy  statute.  Ew  parte 
OoiviU,  1  Moutagu,  Bankr.  Cas.  110. 

It  seems  that  an  assignee  of  a  trust  fund, 
who.  although  receiving  his  assignment  before 
the  bankruptcy  of  the  assignor,  gave  no  notice 
of  it  until  afterwards,  loses  his  priority,  and 
the  interest  In  the  fund  passes  to  the  assignees 
in  bankruptcy.    Re  Uughea,  2  Hem.  &  M.  89. 

In  the  absence  of  notice,  either  by  an  assignee 
for  value  or  an  assignee  In  bankruptcy,  the  right 
-of  the  assignee  In  bankruptcy  prevails,  although 
that  of  the  assignee  for  value  was  prior  in  point 
of  time.     Re  Vickress,  7  Week.  Rep.  542. 

8o,  where  the  assignee  of  a  life-insurance  pol- 
icy gives  no  notice  to  the  insurance  company 
until  after  the  appointment  of  an  assignee  in 
bankruptcy  of  the  assignor  of  the  policy,  the 
assignee  for  value  loses  his  priority  over  the 
fund,  although  the  assignee  In  bankruptcy  gave 
no  notice  of  his  appointment.  Re  Webb,  15 
Week.  Rep.  520. 

In  order  to  perfect  a  valid  assignment  of  a 
-chose  in  action,  it  is  necessary,  as  against  a  sub- 
nequent  assignee  for  value  or  the  assignee  In 
liankruptcy,  to  give  notice  to  the  trustee  of  the 
fund ;  otherwise  the  encumbrancer  who  first 
gives  notice,*  or  the  assignee  In  bankruptcy,  will 
be  preferred.  Dunster  v.  Olengall,  3  Ir.  Ch. 
Rep.  47,  arguendo. 

But  this  doctrine  is  not  followed  without 
<lue8tIon.  Thus,  in  two  instances,  so  far  as  dis- 
covered, the  assignees  In  bankruptcy  were  held 
10  the  same  rule  In  regard  to  giving  notice  as 
assignees  for  value. 

Thus,  the  assignee  of  the  dividends  of  funds 
In  rhe  hands  of  trustees,  who,  although  he  gave 
no  notice,  obtained  a  stop  order,  which  is  equiv- 
alent to  notice,  upon  the  assignor's  becoming 
l>ankrupt  l9  entitled  to  priority  over  the  as- 
t^Ignee  In  bankruptcy  who  gave  no  notice,  since 
assignees  In  bankruptcy  are  In  no  better  posi- 
tion than  assignees  for  vaiue.  Stuart  v.  Corke- 
rell,  L.  R.  8  Rq.  007. 

And  an  assignee  of  Insurance  policies,  who 
gave  notice  to  the  Insurance  company  of  the 
assignment  after  the  appointment  of  an  assignee 
In  bankruptcy,  but  before  notice  to  the  company 
Imd  been  given  by  the  bankruptcy  assignee,  is 
<>ntltled  to  priority.  Ese  parte  Caldwell,  L.  R. 
13  Eq.  18S. 

And  so,  although  one  with  whom  are  deposit- 
ed, by  way  of  equitable  mortgage,  deeds  of  as- 
signment of  a  reversionary  Interest  under  a 
<$6  L.  R.  A. 


will,  gives  no  notice  to  the  executor  of  the  will, 
he  does,  nevertheless,  prevail  over  the  claim  of 
the  assignees  in  bankruptcy  subsequently  ap- 
pointed over  the  assignor,  who  also  give  no  no- 
tice to  the  executor.  Ejp  parte  Newton,  4  Dea- 
con &  C.  138.  But  this  holding  Is  made  on  the 
theory  that,  the  deeds  of  his  Interest  under  the 
will  having  been  In  fact  assigned  by  the  assignor, 
and  being  actually  In  the  possession  of  the  as- 
signee, it  could  not  be  said  that  they  were,  upon 
the  assignor's  subsequent  bankruptcy,  within 
his  power  and  disposition  as  reputed  owner. 

(c)  When  the  assifftiment  wa^  given  after  ifte 
hankruptcp  of  the  aesignor. 

There  are  a  few  cases  that  go  on  the  theory 
that  after  an  assignment  In  bankruptcy  tbe 
bankrupt  has,  under  the  statute,  no  farther 
power  over  his  property ;  and,  therefore,  that 
even  a  bona  fide  assignee  taking  without  notice 
of  the  previous  insolvency  of  his  assignor  takes 
nothing  by  his  assignment,  although  he  gave 
notice  of  his  claim  to  the  trustee  or  debtor  prior 
to  the  assignees  in  bankruptcy. 

Thus,  after  the  appointment  of  assignees  In 
bankruptcy,  the  bankrupt,  by  the  bankrupt  acts, 
has  no  power  to  deal  with  his  property ;  there- 
fore, an  assignment  made  by  him  of  his  Interest 
In  trust  funds  after  audi  appointment  does  not 
give  the  assignee  priority  over  the  bankruptcy 
lU^liiiri  w,  although  he  Inquired  of  the  trustees 
of  the  fund  as  to  prior  encumbrances,  and  was 
told  that  they  had  received  no  notice  of  any. 
Re  Coombe,  1  Glff.  01. 

And  so  an  assignee  who  receives  an  assign- 
ment of  trust  funds  without  notice  of  the  bank- 
ruptcy of  the  oeetui  que  trust,  and  gives  imme- 
diate notice  to  the  trustees,  who  also  had  no 
notice  of  the  bankruptcy,  does  not  thereby  ac- 
quire priority  over  the  assignee  In  bankruptcy, 
on  account  of  the  terms  of  the  bankruptcy  act 
of  1840,  {  141,  which  provides  that  after  the 
appointment  of  the  assignee  In  bankruptcy 
^'neither  the  bankrupt,  nor  any  person  claiming 
through  or  under  him,  shall  have  power  to  re- 
cover*' the  personal  effects  of  the  bankrupt  or 
the  debts  due  him,  etc.  Re  Bright,  L.  R.  13 
Ch.  Dlv.  413. 

But  In  opposition  to  the  above  decisions  Is 
a  class  of  cases,  with  a  greater  following,  which 
applies  the  rule  of  Dearie  v.  Hall,  3  Russ.  Ch. 
1,  to  assignees  in  bankruptcy  with  the  same  ef- 
fect that  It  Is  applied  to  assignees  for  value. 
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^!ollade  with  him  beforehand.  Certainly  a 
chancellor  would  not  execute  an  equitable 
assignment  in  his  favor."  CampbelVB  Ap- 
peal, 29  Pa.  401,  72  Am.  Dec.  641,  and 
Fratfs  Appeal,  77  Pa.  378,  are  in  harmony 
with  what  was  said  in  Fisher  v.  Knox, 

Business  transactions  constantly  require 
the  assignments  of  choses  in  action.  In 
many  instances  personal  credit  cannot  be 
maintained  in  any  other  way,  and  for  as- 
signees who  purchase  in  good  faith  there 
^ught  to  be  protection.  None  is  found  in 
the  recording  act,  but  a  measure  of  it  ought 
not  on  that  account  to  be  withheld,  if  it 
<!an  be  extended  by  courts  of  equity  on  equi- 
table principles.  The  protection  invoked  by 
the  appellee  is  against  the  latent  equity  of 
the  appellant.     If  it  had  been  informed  of* 


this  prior  assignment,  it  is  not  likely  it 
would  have  taken  the  second  one  from  the 
assignor,  who  failed  to  say  anything  about 
the  first  when  he  made  the  second.  Protec- 
tion can  hardly  be  expected  from  an  as- 
signor who  will  sell  twice  what  he  knows 
he  has  a  right  to  sell  but  once,  for,  if  con- 
scienceless  enough  to  make  a  second  sale, 
he  will  conceal  the  first  in  his  scheme  to 
cheat  one  or  the  other  of  his  assignees.  Pro- 
tection can  only  come  from  him  who  owes 
the  money,  and  who,  by  notice  to  him,  may 
be  able  to  give  protection.  He  is  a  mere 
stakeholder,  and  it  is  immaterial  to  him 
whom  he  pays.  There  is  no  reason  why  he 
should  not  be  frank  with  a  prospective  pur- 
chaser of  the  whole  or  a  portion  of  what  he 
owes,  or  that,  upon  inquiry  from  such  a  one. 


SOt  It  is  declared  that  the  rule  of  Dearie  v. 
Hall,  3  Russ.  Ch.  1,  applies  as  fully  and  forci- 
"blj  to  an  assignee  in  bankruptcy  as  to  an  as- 
signee for  valuable  consideration.  Re  Barr,  4 
Kay  &  J.  219. 

Thus,  the  assignee  in  bankruptcy  who  gave 
-no  notice  to  the  trustees  of  stock  in  which  the 
insolvent  had  a  reversionary  interest  is  not  en- 
titled to  priority  over  subsequent  encumbrancers 
of  the  stock  who  gave  notice.  Be  Brown,  L.  R. 
4$  Bq.  88. 

And  it  seems  that  an  encumbrancer  of  an  in- 
solvent's interest  under  a  will,  who  takes  his 
assignment  without  knowledge  of  the  insolvency, 
And  obtains  a  stop  order  upon  the  fund  before 
the  trustee  in  liquidation  gives  notice  to  the 
holder  of  the  fund,  thereby  obtains  a  priority 
over  the  trustee.  Palmer  v.  Locke,  L.  R.  18  Ch. 
Dlv.  381. 

And  so,  an  assignee  of  insurance  policies,  who 
liad  no  notice  of  the  previous  bankruptcy  of  the 
beneficiary,  who,  after  the  latter's  death,  gave 
notice  to  the  Insurance  company  of  his  claim,  is 
entitled  to  priority  over  the  bankruptcy  as- 
signee, who  had  given  i\o  notice  of  his  appoint- 
ment to  the  office,  since  there  is  no  difference  in 
the  rule  as  to  assignees  in  bankruptcy  and  par- 
ticular assignees ;  and,  as  a  particular  assignee 
loses  priority  by  not  giving  notice,  so  the  as- 
signee in  bankruptcy  does  the  same  thing.  Re 
Russell,  L.  R.  15  Eq.  26. 

The  claims  of  assignees  in  bankruptcy  in  a 
trust  fund,  who  did  not  give  notice  to  the  trus- 
tees of  their  claims  as  such,  are  postponed  to  a 
subsequent  assignee  who  gave  due  notice  of  his 
assignment.    Re  Barr,  4  Kay  &  J.  219. 

An  assignee  for  value  of  an  interest  in  trust 
funds,  who  had  no  notice  of  the  insolvency  of 
the  beneficiary,  and  gave  notice  to  the  trustee  of 
bis  assignment,  takes  precedence  over  an  as- 
signee in  insolvency  previously  appointed.  Re 
Atkinson,  2  De  G.  M.  &  6.  140. 

It  seems  that  proper  notice  is  required  on  the 
part  of  assignees  in  bankruptcy,  in  order  to 
^ain  priority  over  a  subsequent  encumbrancer 
who  gives  notice  of  his  claim.  Holt  v.  Dewell, 
4  Hare,  446. 

2.  In  the  United  States. 

The  rule  of  bearle  v.  Hall,  3  Russ.  Ch.  1,  has 
been  applied  by  our  Federal  courts  to  assignees 
in  iMinkruptcy  with  the  same  effect  as  to  as- 
signees for  value. 

Thus,  an  assignee  in  bankruptcy,  who  fails  to 
36  L.  R.  A.  49 


give  notice  of  his  claim  to  the  holder  of  certain 
dividends  upon  notes  due  his  assignor  from  an 
inbolvent  estate,  by  such  omission  loses  his  pri- 
ority over  a  subsequent  assignee,  who,  without 
knowledge  of  any  prior  claim,  gave  notice  of  his 
assignment  to  the  trustee,  and  took  the  notes 
in  question  into  his  possession.  Re  Qlllespie, 
15  Fed.  734. 

A  prior  assignee  of  a  trust  fund,  who  gives 
no  notice  to  the  trustee,  by  such  omission  loses 
his  right  to  the  fund  as  against  assignees  in 
bankruptcy  subsequently  appointed,  notice  of 
which  was  immediately  delivered  to  the  trustee. 
Laclede  Bank  v.  Schuler,  120  U.  8.  511,  30  L. 
ed.  704,  7  Sup.  Ct.  Rep.  644. 

c.  Subsequent  aenignee  must  take  bona  fide. 

1.  In  general. 

There  Is  no  doubt  that  a  subsequent  assignee 
of  a  fund  or  chose  in  action,  in  order  to  gain 
priority  for  his  claim  by  reason  of  being  the 
first  to  give  notice  of  It  to  the  trustee  or  debtor, 
must  have  taken  his  assignment  without  knowl- 
edge of  any  prior  assignment  to  another  of  the 
same  fund  or  chose  in  action. 

So,  a  person  having  notice  at  the  time  of 
taking  an  assignment  of  trust  funds,  of  a  prior 
assignment,  cannot,  by  giving  notice  first  to  the 
trustees  of  the  fund,  obtain  priority  for  his 
claim.     Warburton  v.  Hill,  Kay,  470,  arguendo. 

And  if  a  person,  having  notice  of  a  previous 
assignment  of  a  trust  fund,  takes  an  assignment 
of  the  same  fund  to  himself,  he  cannot  rely 
upon  being  first  to  give  notice  to  the  trustee  of 
the  fund,  in  order  to  obtain  priority.  Justice  v. 
Wynne,  12  Ir.  Ch.  Rep.  289,  arguendo. 

And  so  a  subsequent  encumbrancer  of  a  chose 
in  action,  who  knows  of  the  prior  assignment 
thereof,  cannot  gain  priority  over  the  prior  as- 
signee on  the  ground  that  the  latter  neglected 
to  give  notice  of  his  assignment,  since  an  as- 
signment is  good,  without  notice  to  the  debtor, 
as  between  the  assignor  and  assignee  and  all 
persons  who  do  not  sustain  the  character  of  a 
subsequent  bona  fide  encumbrancer  or  claimant 
without  notice  of  the  prior  assignment  Bishop 
V.  Holcomb,  10  Conn.  444. 

A  subsequent  assignee,  who  knows  of  the  pre- 
vious assignment,  can  acquire  no  title,  since 
he  Is  a  participator  in  a  fraud  on  the  rights  of 
the  first  assignee.  Armstrong  v.  Flora,  3  T. 
B.  Men.  46. 

So,  an  assignee  who  has  full  knowledge  of  the 


7T0 


Pen'nsyltania  Supremb  Ck>UBT. 


Mat» 


he  should  conceal  notice  of  any  other  prior 
purchase  or  assignment,  if  notice  of  it  was 
given  him.  If  it  be  understood  that  each 
assignee  of  a  fund,  or  a  portion  of  it,  can 
protect  himself  against  subsequent  assignees 
only  by  giving  inmiediate  notice  to  the 
debtor,  such  notice  will  be  given,  and,  when 
given,  the  instances  will  be  very  rare  when 
subsequent  assignees  are  imposed  upon. 
With  the  question  now  fairly  before  us,  we 
adopt  and  announce,  as  the  only  safe  rule, 
that,  if  an  assignee  fails  to  give  notice  to 
the  person  holding  the  fiind  assigned  to  him, 
a  subsequent  assignee,  without  notice  of  the 
former  assignment,  will,  upon  giving  no- 
tice of  his  assignment,  acquire  priority.  "By 
such  notice  the  legal  holders  are  converted 
into  trustees  for  the  new  purchaser,  and  arc* 
charged  with  responsibility  towards  him; 
and  the  cestui  que  ii^ust  is  deprived  of  the 
power  of  carrying  the  same  security  re- 
peatedly into  the  market,  and  of  inducing 
third  persons  to  advance  money  upon  it  un- 


der the  erroneous  belief  that  it  continues 
to  belong  to  him  absolutely,  free  from  en- 
cumbrances, and  that  the  trustees  are  still 
trustees  for  him  and  for  no  one  else.  That 
precaution  is  always  taken  by  diligent  pur- 
chasers and  encumbrancers;  if  it  is  not  tak- 
en, there  is  neglect."  Dearie  v.  HaU,  S 
Russ.  Ch.  13.  This  rule  is  recognized  and 
approved  by  the  best  text  writers.  Story,. 
Eq.  Jur.  §§  1035a,  1047;  Beach,  Modem 
Law  of  £q.  Jur.  S  344;  Pom.  Eq.  Jur.  i 
965;  Bispham,  Eq.  §§  168,  169.  In  the  last> 
the  learned  text  writer  savs:  "The  doci- 
sions,  in  favor  of  the  English  rule,  however, 
appear  to  be  based  upon  the  more  correct 
view  of  the  law."  As  the  appellee  is  claim- 
ing under  the  assignment  to  it,  and  not  un- 
der the  attachment  issued  by  it,  the  sec- 
ond question  raised  on  the  appeal  need  not 
be  considered. 

Appeal  dismissed  at  appellant's  costs,  and 
as  to  her  the  decree  ie  affirmed. 


prior  assignment  of  the  thing  assigned  to  an- 
other, obtains  nothing  by  his  assignment.  Creed 
T.  Lancaster  Bank,  1  Ohio  St.  1. 

A  subsequent  assignee,  unless  It  afBrmatlvely 
appears  that  he  took  without  notice  of  a  prior 
assignment,  takes  only  the  Interest  which  the 
assignor  has  to  transfer,  and  is  bound  by  all  the 
equities  binding  the  latter.  Dissenting  opinion 
in  Burck  y.  Taylor,  162  U.  S.  634,  38  L.  ed. 
578.  14  Sup.  Ct.  Bep.  696. 

An  assignee  of  a  stated  amount  of  rent  to 
become  due,  who  presented  his  order  to  the 
debtor  and  obtained  his  acceptance.  Is  entitled 
to  his  claim  against  a  subsequent  purchaser  of 
the  premises  rented,  who  also  took  an  assign- 
ment of  all  the  rent  to  become  due,  but  with 
knowledge  of  the  assignee's  claim.  Leonard  v. 
Burgess,  16  Wis.  41.  * 

So,  too,  the  subsequent  assignee  must  be  a 
bona  fide  purchaser  for  value. 

Therefore,  one  who  takes  an  assignment  of  a 
chose  in  action  as  security  for  a  pre-existing 
debt,  which  in  no  way  alters  his  substantial 
rights  as  creditor,  is  not  a  bona  fide  assignee 
for  value,  and  cannot  gain  priority  over  an 
earlier  assignment  of  the  same  character  by 
greater  diligence  in  giving  notice.  Under  such 
circumstances,  the  assignment  prior  In  point  of 
time  prevails.    The  BImbank,  72  Fed.  610. 

2.  Duty  to  inquire  as  to  prior  encumbrances. 

The  mere  fact  that  a  subsequent  assignee  of 
a  fund  or  chose  in  action  makes  no  Inquiry  of 
the  trustee  or  debtor  as  to  prior  assignments 
will  not  affect  his  right  to  priority  by  reason  of 
having  been  the  first  to  give  notice  to  the  trus- 
tee or  debtor  of  his  claim,  if  at  the  time  he  took 
the  assignment  there  were  no  existing  notices. 
Re  Brown,  L.  R.  5  Eq.  88 ;  Tlmson  v.  Bams- 
bottom,  2  Keen,  35. 

Neither  is  an  omission  to  so  make  Inquiry 
material,  if  it  could  not  have  led  him  to  a  knowl- 
edge of  the  prior  encumbrance.  Meux  v.  Bell, 
1  Hare,  73,  6  Jur.  123,  11  L.  J.  Ch.  N.  S.  77. 

But  the   fact   that   the   subsequent   assignee 
makes  no  inquiry  is  no  reason  for  extending  any 
relief  to  him  against  a  prior  assignee. 
66  L.  R.  A, 


The  precaution  of  making  inquiry  is  always 
taken  by  a  diligent  purchaser,  and,  if  it  is  not 
taken,  there  is  neglect,  and  no  relief  is  extende<S 
to  him  who  has  been  guilty  of  It.  Murdoch  v. 
Finney,  21  Mo.  188. 

If  a  subsequent  assignee  of  a  trust  fund 
makes  no  inquiry  of  the  trustee,  he  is  culpable 
in  failing  to  take  a  reasonable  precaution 
against  being  swindled,  and  must  suffer  the  con- 
sequences. Houser  v.  Richardson,  90  Mo.  App^ 
134. 

d.  Sufficiency  of  notice, 
1.  Informal   and   imperfect   notice. 

If  a  trustee  of  a  fund  has  actual  knowledge 
of  the  assignment  of  the  beneficiary's  Interest 
therein.  It  matters  not  whether  he  derived  the 
informartiion  from  casual  conversation,  or  from 
a  formal  and  express  notice.  Meux  v.  Bell,  1 
Hare,  73,  6  Jur.  123,  11  L.  J.  Ch.  N.  S.  77. 

It  Is  not  necessary  that  the  notice  should  be- 
formally  given  in  writing ;  a  verbal  and  Informal 
notice  is  aufflclent,  provided  the  fact  of  the  as- 
signment is  distinctly  and  clearly  brought  to  the 
mind  and  attention  of  the  trustee.  Browne  t. 
Savage,  4  Drew.  635. 

Thus,  an  assignee  for  value  of  an  Interest  In 
trust  funds,  who,  hearing  rumors  of  the  bene- 
ficiary's Insolvency,  In  a  conversation  with  one 
of  the  trustees  of  the  fund  stated  that  he  had 
an  assignment  of  the  fund,  is,  by  such  notice  to 
the  trustee,  given  priority  over  the  claims  of  the 
assignees  in  bankruptcy  subsequently  appointed. 
Smith  V.  Smith,  2  Cromp.  &  M.  231.  4  Tyrw.  52. 

And  knowledge  of  the  assignment  of  a  policy,, 
given  to  an  officer  of  an  Insurance  company  dur- 
ing the  course  of  a  business  conversation  upon 
the  specific  subject,  between  the  ofllcer  and  the 
solicitor  of  the  assignee,  is  sufficient  to  take  the 
policy  out  of  the  power  and  disposition  of  as- 
signees in  bankruptcy  subsequently  appointed 
over  the  assignor,  although  the  officer  of  the  in- 
surance company  does  not  remember  recelvln^r 
the  information  In  question.  Alletson  v.  Chi- 
chester, 44  L.  J.  C.  P.  N.  S.  153,  L.  R,  10  C.  P. 
N.  S.  319,  32  L.  T.  N.  S.  151,  23  Week.  Rep, 
393. 
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But  notice  to  trustees  of  an  assignment  of  tbe 
trust  funds,  which  came  to  them  in  the  course 
of  casuai  conversation  at  the  end  of  a  meet- 
ing called  for  other  purposes,  is  not  sufficient 
to  give  the  assignee  priority  oyer  other  en- 
cumbrancers, when  the  trustees  disclaim  all  re- 
membrance of  ttie  incident.  Saffron  Walden  Se- 
curity Ben.  Bldg.  Soc.  v.  Rayner,  L.  R.  14  Ch. 
Div.  406. 

Neither  is  knowledge,  brought  to  the  officer  of 
an  insurance  company,  of  the  assignment  of  an 
insurance  policy  in  casual  conversation  at  a 
dinner  table  or  in  society,  sufficient  notice  of  the 
assignment  to  preserve  its  priority.  North 
British  Inc.  Co.  v.  Hallett.  7  Jur.  N.  S.  1263. 
9  Week.  Rep.  880,  aryucndo. 

Evidence  In  regard  to  conversations  had  and 
advice  asked  by  a  bankrupt  about  his  bank- 
ruptcy, of  an  intimate  friend  who  was  also  one 
of  the  trustees  of  a  fund  in  which  the  bankrupt 
was  interested,  will  not  be  regarded  by  the 
court,  in  the  face  of  evidence  of  a  subsequent 
assignment  of  the  fund  made  by  the  bankrupt, 
as  such  notice  as  will  give  his  assignees  in 
bankruptcy  priority  over  the  subsequent  as- 
slgnee,  who  gave  prompt  notice  of  his  assign- 
ment, it  appearing  that  the  conversation  was  not 
had  on  behalf  of  the  assignees  in  bankruptcy. 
and  that  it  was  testified  to  many  years  after 
it  took  place.     Re  Barr,  4  Kay  &  J.  219. 

The  statement  made  by  an  assignee,  who.  In 
the  course  of  conversation  at  the  Insurance  com- 
pany's office,  tells  one  of  tbe  clerks  of  the  as- 
signment of  the  policy,  upon  which  he  Is  paying 
the  premium,  to  himself,  does  not  constitute  no- 
tice of  the  assignment  sufficient  to  gain  priority 
over  Its  claims  of  the  assignor's  assignees  in 
bankruptcy.  Em  parte  Carbis,  4  Deacon  &  C. 
354. 

When  the  assignee  of  an  Insurance  policy 
directed  his  solicitors  to  do  the  acts  necessary 
In  regard  thereto,  and  they  directed  the  insur- 
ance company  to  send  all  letters  in  regard  to  the 
policy  to  them,  but  gave  no  indication  to  the 
company  as  to  whom  they  were  acting  for,  there 
Is  not  such  notice  to  the  insurance  company  of 
the  assignment  of  the  policy  as  to  take  it  out  of 
the  disposition  of  assignees  in  bankruptcy  subse- 
quently appointed  over  the  assignor  and  bene- 
ficiary of  the  policy.  West  v.  Reld,  2  Hare,  249, 
12  L.  J.  Ch.  N.  S.  245.  7  Jur.  147. 

The  doctrine  has  been  advanced  that  there 
Is  a  distinction  between  assignees  for  value  and 
assignees  in  bankruptcy  in  regard  to  the  nature 
of  the  notice  necessary ;  that,  as  between  partic- 
ular assignees  for  value,  the  question  Is  simply 
which  of  the  two  has  made  his  title  perfect,  and, 
therefore,  nothing  short  of  actual  receipt  by  the 
debtor  or  trustee  of  notice  will  suffice ;  but  that, 
as  between  a  particular  assignee  and  subsequent 
assignees  In  bankruptcy,  there  is  no  conflict  of 
titles,  since  the  title  of  the  first  assignee  is  per- 
fect as  against  his  assignor,  and,  therefore,  as 
against  the  assignees  In  bankruptcy  of  that  as- 
signor :  there  is  only  the  presumption  raised  on 
account  of  tbe  bankruptcy  statutes  that,  in  the 
absence  of  evidence  to  the  contrary,  all  goods 
and  chattels  in  the  possession  of  the  bankrupt 
at  the  time  of  the  bankruptcy  are  so  in  his  pos- 
session with  the  consent  and  permission  of  the 
true  owner ;  and  that  to  rebut  this  presumption 
any  attempt  at  notice  on  the  part  of  a  prior  par- 
ticular assignee,  which  negatives  the  Idea  of 
consent  and  permission  on  his  part,  is  sufficient 
to  take  the  property  assigned  out  of  the  power 
and  disposition  of  assignees  in  bankruptcy 
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subsequently  appointed.  Thus,  an  assignee  of 
a  policy,  who  malls  a  notice  of  the  assignment 
to  the  home  office,  thereby  prevails  over  the 
claim  of  assignees  in  bankruptcy  of  the  as- 
signor subsequently*  appointed,  although  the  no- 
tice never  reaches  the  home  office.  Re  Hickey, 
Ir.  Rep.  10  Eq.  117. 

2.  Accidental  knoxcledge. 

Notice  to  the  trustees  does  not  give  an  en- 
cumbrancer of  the  trust  funds  priority  over  an 
earlier  encumbrance  of  which  the  trustee  may 
have  accidentally  obtained  knowledge;  but  nei- 
ther may  encumbrances  rank  according  to  ac- 
cidental knowledge  obtained  by  trustees,  when 
formal  notices  have  been  given  by  the  parties. 
Arden  v.  Arden.  L.  R.  20  Ch.  Div.  702. 

The  fact  that  the  trustee  of  a  fund  saw  in  a 
newspaper  a  notice  of  the  insolvency  of  the 
cestui  que  trust  is  sufficient  notice  to  him,  so 
that  a  subsequent  assignee  of  the  cestui  que 
trust,  who  gave  the  trustee  formal  notice  of  the 
assignment,  did  not  thereby  acquire  priority 
over  the  assignee  in  insolvency.  Lloyd  v.  Banks^ 
L.  R.  3  Ch.  488,  Reversing  L.  R.  4  Eq.  222. 

3.  Indirect  notice. 
(a)   Notice  to  solicitor  of  trustee. 

The  mere  fact  that  the  trustee's  solicitor  knew 
of  an  as.slgnment  affecting  the  trust  funds  is 
not  sufficient  notice  to  take  the  fund  out  of  the 
dlsposltiou  of  assignees  in  insolvency  of  the  as- 
signor. Formal  notice  Is  required.  Re  Brown^ 
L.  R.  5  Eq.  88. 

Notice  to  solicitors  of  the  trustees  of  an  as- 
signment of  the  trust  fund  Is  not  sufficient  to 
create  a  priority  in  the  assignee  who  gives  it. 
unless  the  solicitor  is  actually,  either  expressly 
or  impliedly,  authorized  to  receive  such  notices. 
Saffron  Walden  Second  Ben.  Bldg.  Soc.  v.  Ray- 
ner.  L.  R.  14  Ch.  Div.  406. 

So,  knowledge  had  by  an  attorney,  acting  in 
his  capacity  as  such,  of  the  assignment  of  a 
life-insurance  policy,  is  notice  to  the  insurance 
company  sufficient  to  prevent  the  policy  from 
going  into  the  hands  of  assignees  in  bankruptcy 
subsequently  appointed,  when  the  attorney  was 
also  an  agent  of  the  Insurance  company,  and 
was  authorized  to  receive  notices  of  assignment. 
Gale  V.  Lewis,  6  Q.  B.  730,  16  L.  J.  Q.  B.  N.  S, 
119,  11  Jur.  780. 

(b)   Filing  lis  pendens. 

An  assignee  who,  without  knowledge  of  a 
prior  assignment,  gave  notice  to  the  debtors  of 
the  assignment  to  it  of  the  book  debts  of  a  firm, 
thereby  acquired  priority  over  an  earlier  as- 
signee who  gave  no  notice  to  the  debtors,  but 
brought  action  against  the  firm  to  enforce  the 
security,  which  they  registered  as  a  Us  pendcni*, 
and  obtained  an  injunction  and  the  appointment 
of  a  receiver.  But  the  filing  of  the  lis  pendens, 
etc..  ^vas  not  such  notice  to  the  subsequent  as- 
signee as  to  affect  the  priority  of  Its  assign- 
ment.    Wigram  v.  Buckley  [1894]  3  Ch.  483. 

4.  Xotice  to  one  or  more  of  several  trustees. 

Notice  to  one  only  of  several  trustees  of  a 
fund  Is  sufficient  to  protect  an  assignee  thereof. 
Smith  V.  Smith,  2  Cromp.  &  M.  231. 

So  where  a  husband,  who  was  one  of  the  tru» 
fees  of  a  will,  joined  with  his  wife,  who  was  one 
of   the    legatees    under    it.    In    mortgaging   her 
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share,  and  the  encumbrancer  served  notice  of  the 
encumbrance  upon  the  mortgagor-trustee,  but 
not  upon  the  other  trustees  of  the  will,  such 
notice  is  sufficient  to  protect  the  mortgage 
against  subsequent  encumbrancers,  although 
they  gave  formal  notice  to  all  the  trustees. 
WiUes  V.  Greenhill,  4  De  G.  F.  &  J.  147. 

And  the  encumbrancers  of  a  fund  in  the  hands 
of  two  trustees,  who  have  gained  a  priority  over 
a  subsequent  assignee  by  giving  notice  of  their 
claim  to  one  of  the  trustees,  do  not  lose  their 
priority  so  gained  by  the  death  of  that  trustee, 
although  the  other  did  not  know  of  their  claim, 
ajid  the  subsequent  assignee  had  before  the  trus- 
tee's death  given  notice  of  its  claim  to  both 
trustees.  Ward  v.  Duncombe  [1893]  A.  C.  369, 
Affirming  Re  Wyatt  [1892 J  1  Ch.  188. 

So  the  fact  that  the  officer  of  an  insurance 
company,  to  whom  proper  notice  of  the  assign- 
ment of  a  policy  was  given,  failed  to  malce  any 
entry  of  It,  and  afterwards  ceased  to  be  an  of- 
ficer of  the  company,  does  not  prejudice  the 
rights  of  the  assignee.  North  British  Ins.  Co. 
▼.  Hallett,  7  Jur.  N.  S.  1263,  9  Week.  Rep.  880. 

Notice  to  one  of  a  firm  of  solicitors  who  was 
also  one  of  the  trustees  of  a  fund,  of  a  charge 
upon  the  fund  given  by  them  to  their  client,  is 
sufficient  to  preserve  the  client's  priority  over 
assignees  in  bankruptcy  subsequently  appointed. 
Ex  parte  Rogers,  8  De  G.  M.  &  G.  271. 

But  an  Irish  case  presents  a  conflicting  doc- 
triue,  holding  that  notice  of  the  assignment  of 
a  trust  fund,  given  to  only  one  of  the  trustees 
of  the  fund,  who  afterwards  died,  is  ineffectual 
as  against  Kubscquent  encumbrancers  of  the 
fund,  who  gave  notice  of  their  encumbrance  to 
the  surviving  trustee.  Nolan  v.  O'Brien,  L.  R. 
Ir.  7  Eq.  ISO. 

And  an  arguendo  statement  along  the  same 
line  is  that  notice  to  one  of  several  trustees  Is 
sufficient, — at  least  as  long  as  that  trustee  lives, 
and  the  circumstances  of  the  case  remain  unal- 
tered. Meux  V.  Dell,  1  Hare,  73,  6  Jur.  123,  11 
L.  J.  Ch,  N.  S.  77. 

5.  When    trustees    notifled    are   superseded    by 

others. 

An  assignee  of  a  reversionary  interest  in  a 
trust  fund,  who  has  given  notice  to  all  trustees 
in  existence  at  the  time  of  his  assignment.  Is 
not  required  to  give  notice  to  new  trustees  ap- 
pointed upon  the  death  or  retirement  of  the 
former  ones,  in  order  to  retain  his  priority  over 
a  subsequent  assignee,  who  has  taken  his  assign- 
ment after  the  appointment  of  the  new  trustees, 
and  has  given  notice  to  them.  Re  Wasdale 
[1890J  1  Ch.  163,  68  L,  J.  Ch.  N.  S.  117. 

So,  assignees  of  trust  funds,  who  gave  notice 
to  the  trustees  of  their  claim,  are  entitled  to  sat- 
isfaction thereof  out  of  funds  remaining  In  the 
hands  of  trustees  subsequently  appointed,  who 
knew  notiiing  of  the  claim  or  the  notice  given  to 
the  former  trustees ;  but  the  assignees  may  not 
compel  the  subsequently  appointed  trustees  to 
make  good  portions  of  the  fund  invested  in 
leasehold  premises,  in  contravention  of  the 
trust,  or  gain  priority  over  a  charge  upon  the 
leasehold  premises,  notice  of  which  was  received 
by  the  trustees  previous  to  notice  and  the  com- 
mencement of  proceedings  by  the  earlier  as- 
signees.    Phipps  V.  liovegrove,  L.  R.  16  Eq.  80. 

6.  "Notioe  given  to  wrong  party. 

Subsequent  en^rumbrancers  of  an  interest  in 
a  trust  estate  still  under  the  control  of  trustees 
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of  the  original  settlement,  who  gave  notice  to 
those  trustees  and  also  to  trustees  by  appoint- 
ment for  the  execution  of  certain  purposes  of 
the  trust,  thereby  gain  priority  over  prior  as- 
signees who  gave  notice  to  the  trustees  under 
the  appointment  only.  Bridge  ▼.  Beadon,  L.  R. 
3  Eq:  664. 

In  the  absence  of  any  assent  by  the  executor 
of  an  estate  to  a  legacy  of  stock,  notice  of  an 
assignment  for  the  benefit  of  creditors  of  the 
beneficiary  of  the  legacy,  to  one  of  the  trus- 
tees in  whose  name  the  stock  happened  to 
be  invested,  and  who  was  not  the  executor  of 
the  estate,  is  not  sufficient  to  vest  in  the 
assignees  that  equitable  possession  of  the  fond 
wlilch  is  required  in  order  to  postpone  a  sub- 
sequent encumbrancer  who  had  taken  the  pre> 
caution  of  giving  such  notice  to  the  executor. 
Hate  V.  Deweil,  4  Hare,  446. 

Where  an  assignee  of  a  daughter's  interest  in 
her  father's  share  in  his  father's  will,  who 
knows  of  no  other  assignment,  obtains  a  stop 
order  upon  a  fund  in  court  which  is  the  moaey 
out  of  which  these  various  interests  are  to  be 
met  after  the  administration  of  the  estate,  he 
does  not  thereby  obtain  priority  over  another 
assignee  who  gives  notice  of  his  assignment  di- 
rectly to  the  son's  legal  representative, — ^tbe 
proper  person  to  notify  is  the  trustee  of  the  as- 
signor, viz.,  the  son's  personal  representative, 
and  not  the  father's  executors,  who  are  virtual- 
ly notified  by  the  stop  order  on  the  fund  In 
court.     Stephens  v.  Green  [1895]  2  Ch.  148. 

7.  Tr7ic'7i  assignor  is  also  a  trustee. 

The  knowledge  which  an  assignor  trustee  has 
of  an  encumbrance  given  by  him  is  insufficient 
to  give  the  assignee  priority  against  a  subse- 
quent encumbrancer  who  gives  due  notice  to  all 
the  trustees.  Lloyd's  Bank  v.  Pearson  [1901]  1 
Ch.  865. 

So,  if  one  of  several  trustees  of  a  fund  is  also 
beneficially  entitled  to  a  share  of  that  fund  la 
reversion,  and  makes  an  assignment  to  a 
stranger  of  such  interest,  the  knowledge  which 
that  trustee  of  course  has  of  his  own  assign- 
ment does  not,  in  the  absence  of  notice  to  his 
co-trustees,  constitute  good  notice  so  as  to  give 
his  assignee  priority  over  subsequent  assign- 
ments with  notice,  since  It  would  be  to  the  in- 
terest of  such  assignor  to  conceal  his  former  as- 
signment in  case  he  should  desire  afterwards  to 
apply  to  another  person  to  advance  him  a  sum 
of  money  on  an  assignment  of  his  interest. 
Browne  v.  Savage,  4  Drew.  635.     * 

So,  it  seems  that  notice  of  th^  assignment  of 
Insurance  policies  given  to  the  agent  of  the  in- 
surance company  is  not  sufficient  to  give  the  as- 
signee priority  over  assignees  in  bankruptcy  of 
the  assignor,  subsequently  appointed,  when  the 
agent  and  the  assignor  are  the  same  person. 
Re  Hennessy.  2  Drury  &  War.  555. 

An  overruled  decision  is  that,  since  all  the 
insurers  in  the  Equitable  Insurance  Company 
are,  according  to  its  constitution,  partners  in 
It,  therefore,  express  notice  of  the  assignment 
by  one  of  its  members  of  his  policy  is  not  nec- 
essarily given  in  order  to  preserve  priority  for 
the  claim  over  assignees  of  bankruptcy  subse- 
quently appointed,  since  notice  to  one  partner 
is  i^otice  to  the  partnership.  Duncan  v.  Cham- 
berlayne,  11  Sim.  123.  This  decision  was  sub- 
sequently expressly  overruled  in  Thompson  v. 
Speirs,  13  Sim.  469. 

And,  upon  the  same  point,  it  was  subsequent- 
ly held  that  although,  by  the  constitution  of  an 
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Insurance  company,  a  shareholder  Is  a  partner, 
nevertheless,  on  a  question  of  priority  of  en- 
cumbrances, notice  to  one  of  the  shareholders 
la  not  notice  to  the  company.  Martin  v.  Sedg- 
wick, D  Beav.  333. 

One  decision  Is  out  of  line  with  the  authori- 
ties above  shown,  holding  that,  when  a  firm  of 
solicitors,  one  of  whom  was  one  of  the  trustees 
of,  as  well  as  interested  with,  his  partners  in  a 
fund,  gives  a  client  a  charj^e  thereon,  and  after- 
wards becomes  bankrupt,  the  notice  which  the 
one  who  was  trustee  of  the  fund  has  of  the 
assignment  is  sufficient  to  take  the  fund  out  of 
the  order  and  dispoeitlon  of  the  assignees  in 
bankruptcy.  £w  parte  Rogers,  8  De  G.  M.  & 
G.  271. 

And  it  is  held  in  Tourvllle  v.  Nalsb,  8  P. 
Wms.  307,  ihat  an  assignee  to  whom  is  assigned 
part  of  the  residuary  share  of  the  assignor, 
who  Is  one  of  the  executors,  in  an  estate,  takes 
precedence  over  a  subsequent  assignment  of  the 
whole  residuary  share  of  the  assignor  in  the 
estate,  although  the  subsequent  assignee,  who 
was  the  other  executor,  had  no  notice  of  the 
former  assignment.  But  this  decision  is  based 
npon  the  theory  that,  in  case  of  an  assignment 
of  a  chose  in  action,  good  only  in  equity,  and 
not  at  law,  the  assignment  prior  in  point  of 
time  will  prevail,  and,  being  thus  based  upon  a 
doctrine  which  never  has  prevailed  in  England, 
it  loses  its  force  as  an  authority. 

8.  When  assignee  ie  also  the  trustee,  or  one  of 

the  trustees. 

There  is  some  authority  both  ways  as  to  the 
sufficiency  of  the  notice  which  a  trustee  has,  as 
such,  of  an  assignment  wherein  he  is  assignee. 

Thus,  when  an  executor  of  an  estate  is  also 
the  assignee  of  funds  thereof  from  his  son,  who 
has  an  interest  therein,  and  when  he,  as  such  as- 
signee, does  not  inform  his  cotrustee  and  ex- 
ecutor of- the  assignment,  and  dies  without  hav- 
ing given  any  notice ;  and  thereafter  the  son 
^ives  u  subsequent  assignment  of  the  same  in- 
terests to  an  assignee  having  no  knowledge  of 
the  prior  transaction,  who  immediately  gives  no- 
tice of  his  assignment  to  the  surviving  trustee 
or  executor, — he  thereby  gains  priority  over 
the  prior  assignment.  Timson  v.  Ramsbottom, 
2  Keen,  35. 

And,  if  an  officer  of  an  insurance  company  Is 
also  the  assignee  of  an  Insurance  policy,  the  no- 
tice which  he  has  of  the  assignment  Is  not 
notice  of  the  company,  and  formal  notice  must 
be  given  to  the  office.  North  British  Ins.  Co. 
T.  Hallett,  7  Jur.  1»J.  S.  1263,  arguendo. 

But,  on  the  other  hand,  a  number  of  decisions 
adhere  to  the  doctrine  that  the  notice  which  a 
trustee  has  of  an  assignment  by  reason  of  being 
assignee  thereon  is  sufficient  to  preserve  priority 
for  his  claim  over  subsequent  encumbrances. 

Thus,  In  case  an  assignee  of  an  Interest  in 
trust  funds  is  also  one  of  the  trustees  of  the 
fund,  the  knowledge  of  the  assignment  which 
has  been  made  to  himself  constitutes,  in  the  ab- 
sence of  other  notice  to  the  cotrustees,  such  no- 
tice of  the  assignment  as  to  give  him  priority 
over  asslgnntents  subsequently  made  with  notice, 
because  it  Is  to  the  interest  of  such  assignee- 
tmstee  to  make  known  the  fact  of  tl^  assign- 
ment to  him,  to  his  cotrustees,  in  order  not  to 
imperii  his  priority.  Browne  v.  Savage,  4 
Drew.  635. 

And  it  seems  that  the  notice  which  a  trustee 
of  a  fund,  who  was  also  an  assignee  thereof,  had 
of  the  assignment  as  such  trustee,  was  sufficient 
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to  entitle  him  to  priority  over  a  prior  assignee 
who  gave  no  notice,  and  over  subsequent  assign- 
ments of  which  notice  was  afterward  given  him. 
Spain  V.  Hamilton,  1  Wall.  604,  17  L.  ed.  619. 
The  question  does  not  arise,  however,  except  in 
tact. 

So,  the  fact  that  a  subsequent  assignee  and 
the  trustee  or  executor  of  the  fund  were  one  and 
the  same  person  did  not  prevent  the  priority  of 
the  executor's  claim,  when  a  prior  assignee  had 
given  no  notice  of  his  legacy,  in  Wallston  v. 
Braswell,  54  N.  C.  (1  Jones,  Eq.)  137. 

9.  When  the  fund  is  in  court. 

There  is  some  difference  of  opinion  as  to  the 
proper  procedure  to  be  followed  when  the  fund 
In  which  the  parties  are  interested  Is  in  court. 

It  is  undoubtedly  true  that  the  assignee  who 
first  obtains  a  stop  order  upon  the  fund  in 
court  is  entitled  to  priority,  a  stop  order  being 
equivalent  to  notice.  Swayne  v.  Swayne,  11 
Beav.  463. 

So,  a  subsequent  assignee  of  a  reversionary  In-  * 
terest  of  a  fund  in  court,  who  obtains  an  order 
that  the  fund  shall  not  be  transferred  without 
notice  to  him,  thereby  obtains  a  priority  over 
an  earlier  encumbrancer  who  has  not  taken  that 
precaution.     Greening  v.  Beckford,  5  Sim.  195. 

An  assignee  of  the  reversionary  interest  of  a 
fund  in  court,  who  obtains  no  stop  order  upon  it, 
must  be  postponed  to  the  assignees  in  bank- 
ruptcy of  the  assignor.  Bartlett  v.  Bartlett,  1 
De  G.  &  J.  127. 

But  two  decisions  present  diflTering  opinions 
as  to  whether,  if  the  fund  is  In  court,  a  notice 
to  the  trustee  of  the  fund  will  be  effectual  to 
preserve  an  assignee's  rights. 

Thus,  notice  to  a  trustee  of  a  trust  fund  which 
has  been  taken  into  court,  of  an  assignment  of 
the  fund,  will  give  such  assignee  priority,  al- 
though he  obtains  no  stop  order  upon  the  fund, 
over  a  prior  assignee  who  has  neither  given  no- 
tice to  the  assignee,  nor  obtained  a  stop  order 
upon  the  fund  In  cotirt.  Nolan  v.  O'Brien,  L.  R. 
Ir.  7  Eq.  180. 

But,  to  the  contrary,  when  an  assignment  is 
made  by  a  catui  guc  trust  of  his  interest  in  a 
trust  fund,  part  of  which  is  In  court,  and  part 
In  the  hands  of  trustees,  a  notice  to  the  trustees 
will  not  Ixi  effectual  as  to  that  part  of  the  fund 
in  court,  nor  will  a  stop  order  upon  the  fund  in 
court  be  effectual  notice  as  to  the  part  of  the 
fund  in  the  hands  of  the  trustees ;  therefore,  a 
notice  given  by  an  assignee  to  the  trustees  will 
not  give  him  prior' ty  as  to  the  fund  in  court 
when  anotb<^r  assignee  obtains  a  stop  order 
thereon,  although  by  his  notice  he  does  acquire 
priority  as  to  that  part  of  the  fund  in  the  hands 
of  the  trustees.  Mutual  Life  Assur.  Soc.  v. 
Langley,  L.  R.  26  Ch.  Div.  686. 

10.  Notice  to  trustee  before  fund  is  vested  in 
him  as  the  property  of  assignor. 

Notice  given  to  trustees  of  a  fund  before  the 
money  actually  reaches  their  hands  is  inopera- 
tive to  give  priority  to  an  assignee  over  other 
assignees.  Duller  v.  Plunkett,  1  Johns.  &  H. 
441,  7  .lur.  N.  S.  873,  30  L.  J.  Ch.  N.  S.  641. 

So,  notice  given  by  trustees  of  a  marriage  set- 
tlement to  army  agents,  of  their  claim  to  the 
proceeds  of  the  sale  of  an  army  officer's  commis- 
sion l)efore  the  receipt  by  the  agents  of  the  mon- 
ey. Is  of  no  effect,  and  will  not  prevail  over  a 
claim  of  the  army  agents  to  the  fund.  Somer- 
set V.  Cox,  33  Beav.  634. 
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And  BO  the  money  going  to  an  army  officer  up- 
on bl8  retirement  does  not  become  his  until  his 
actual  retirement  is  gazetted;  therefore,  al- 
though for  some  time  preyious  thereto  the  mon- 
ey is  placed  in  the  keeping  of  the  army  agents, 
an  assignee  oi  an  encumbrance  upon  it  cannot 
gain  priority  as  to  other  assignees  of  the  same 
fund,  by  giring  notice  prior  to  the  time  the  of- 
cer's  retirement  appears  in  the  Gazette.  John- 
stone y.  Cox,  L.  K.  16  Ch.  Dly.  671. 

11.  JVhen  notices  are  simullaneotu. 

When  notices  from  different  parties  to  trus- 
tees of  encumbrances  upon  a  trust  fund  are 
simultaneous,  the  elder  must  be  preferred  to  the 
younger  security.  Johnstone  y.  Cox,  L.  B.  16 
Ch.  Dlv.  571. 

So,  if  both  assignees  give  notice  at  the  same 
time,  or  if  there  is  no  notice  by  either  a8slgn«e, 
then  the  rule,  qui  prior  est  in  tempore,  potior 
eat  in  jure,  prevails,  and  the  flrst  assignment 
will  be  sustained.  Murdoch  v.  Finney,  21  Mo. 
*138. 

When  one  notice  is  received  at  a  bank,  acting 
as  trustee,  at  hall  past  five,  after  banking  hours, 
and  other  notices  are  received  at  the  opening  of 
the  bank  the  following  morning,  the  notices  will 
all  be  considered  as  contemporaneous,  and  the 
encumbrances  must  take  effect  according  to  their 
dates.     Callsher  v.  Forbes,  L.  R.  7  Ch.  109. 

e.  Intereati  not  within  scope  of  rule. 

The  doctrine  of  notice,  applicable  In  determin- 
ing the  priority  of  charges  on  choses  in  action, 
does  not  prevail  as  to  equitable  estates  in  land. 
Wllmot  V.  Pike,  5  Hare,  14. 

A  personal  chattel  is  held  by  possession ;  real 
estate,  by  title.  The  rules  of  notice  as  to  pri- 
ority do  not  apply  to  real-estate  interests. 
Jones  V.  Jones,  8  81m.  633. 

The  rule  of  Dearie  y.  Hall,  3  Russ.  Ch.  1,  has 
come  to  be  treated  as  applying  only  to  assign- 
ments of  choses  In  action,  or  of  such  Interests  in 
real  estate  as  can  only  reach  the  hands  of  the 
beneficiary  or  assignor  in  the  shape  of  money. — 
it  has  nothing  to  do  with  assignments  of  equita- 
ble interests  In  real  estate.  Ward  v.  Duncombe 
ri89:n  A.  C.  390. 

And.  also,  the  doctrine  that,  as  between  dif- 
ferent assignees,  he  will  be  preferred  who  has 
tlrst  Riven  notice  of  his  assignment  to  the  debt- 
or, applies  to  the  transfer  of  equitable  interests 
only,  and  has  no  bearing  upon  assignments  of 
negotiable  instruments,  or  of  instruments  made 
assignable  by  law  so  as  to  pass  the  legal  inter- 
est, and  entitle  the  assignee  to  sue  in  his  own 
name.     Mutual  Protection  Ins.  Co.  y.  Hamilton, 

5  Sneed,  209. 

It  has  also  been  held  that,  where  a  leasehold 
estate  was  bequeathed  to  trustees  charged  with 
the  payment  of  an  annuity,  and  the  beneficiary 
thereof  assigned  it  to  two  different  persons,  but 
the  subsequent  assignee  was  the  first  to  give  no- 
tice of  his  claim  to  the  trustees,  the  prior  as- 
signee did  not  thereby  lose  his  priority  because 
the  annuity  was  a  chattel  interest,  not  a  chose 
In  action ;  and  therefore,  the  rules  established 
with  regard  to  assignments  of  choses  in  action 
do  not  apply.     WiUshire  v.  Rabbits,  14  Sim.  76. 

Giving  notice  to  the  debtor  of  the  assignment 
of  the  debt  does  not,  as  between  voluntary  as- 
signees, affect  priorities.  That  doctrine  was  in- 
troduced merely  for  the  benefit  of  purchasers 
for  value.  Justice  y.  Wynne,  12  Ir.  Ch.  Rep. 
289. 
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III.  Que  prior  est  tempore,  potior  est  jure. 

In  direct  opposition  to  the  so-called  English 
rule  Is  the  doctrine  which  has  found  approval 
and  adoption  in  a  number  of  the  states,  that, 
when  the  priority  of  different  assignees  of  the 
same  fund  la  in  question,  he  who  is  first  in  point 
of  time  is  preferred  in  law.  The  principle  upon 
which  the  doctrine  is  based  Is.  mainly,  that, 
after  an  assignee  has  once  assigned  his  interest 
in  a  claim  or  fund,  there  remains  In  him  nothing 
to  again  assign,  and,  therefore,  that,  notwith- 
standing a  subsequent  bona  fide  assignee  takes 
an  assignment,  he  thereby  acquires  nothing. 

A  prior  assignee  does  not  lose  his  priority  over 
the  fund  assigned  by  the  fact  that  a  subsequent 
assignee  first  gave  notice  of  his  assignment  to 
the  depositary,  if  the  prior  assignee  also  gave 
notice  before  the  time  when  the  money  became 
payable ;  had  he  failed,  however,  to  present  his 
claim  until  after  the  payment  of  the  second  en- 
cambrance,  he  might,  by  such  neglect,  have  ren- 
dered his  rights  of  no  avail.  White  y.  Wiley, 
14  Ind.  496. 

The  first  time  the  question  was  distinctly 
passed  upon  in  Kentucky  was  Columbia  Finance 
de  T.  Co.  v.  First  Nat.  Bank,  25  Ky.  L.  Rep.  561. 
76  8.  W.  156,  where  the  court  expressly  refused 
to  adopt  the  English  rule  declaring  that  the  pur- 
pose of  notice  Is  to  protect  the  debtor  merely. — 
that  it  adds  nothing  to  the  assignee's  title, — 
and  held  that  among  successive  assignments  of 
a  fund  the  order  of  time  controls. 

Previous  decisions  in  this  state,  while  not  spe- 
clflclally  upon  the  question  of  the  necessity  of 
notice,  nevertheless  are.  In  effect,  the  strongest 
possible  supporters  of  the  doctrine  shown  in  the 
case  above. 

Thus,  the  assignee  prior  In  time  prevails  be- 
tween different  assignees  in  equity  of  a  chose  in 
action.     Talbot  v.  Cook,  7  T.  B.  Mon.  438. 

And  If  the  equity  between  two  assignees  la 
equal,  that  shall  prevail  which  is  prior  In  date. 
Millar  V.  Field.  3  A.  K.  Marsh.  104. 

So,  as  between  several  assignees  of  a  fund,  re- 
sulting from  the  sale  of  land,  the  senior  equity 
will  have  the  preference ;  the  question  of  notice 
does  not  arise ;  the  assignees  of  the  several 
equities  take  them  subject  to  all  the  equities  that 
attached  to  the  claim  while  in  the  hands  of  the 
assignor.     Carlisle  v.  Jumper,  81  Ky.  282. 

The  English  rule  has  not  been  adopted  In 
Massachusetts  where  the  assignment  of  a  chose 
in  action  is  regarded  as  complete  upon  the  mu- 
tual assent  of  the  assignor  and  assignee,  and 
does  not  gain  additional  validity  as  against 
third  persons  by  notice  to  the  debtor.  Thayer 
V.  Daniels,  113  Mass.  120. 

So,  an  assignment  of  a  chose  In  action  is  good 
against  a  subsequent  purchaser,  although  no  no- 
tice was  given  to  the  debtor.  Putnam  v.  Story, 
132  Mass.  205,  Expressly  ITollowIng  Thayer  ▼. 
Daniels,  113  Mass.  129. 

But,  however,  it  is  admitted  in  this  Jurisdic- 
tion that  a  prior  encumbrancer  of  a  fund,  who 
has  kept  silent  in  regard  to  his  claim  until 
after  the  payment  of  a  subsequent  assignee,  will 
not  then  be  allowed  to  reap  the  fruits  of  the  tat- 
ter's vigilance,  and  appropriate  the  sum  paid. 
Mercantile  Marine  Ins.  Co.  v.  Corcoran,  1  Gray. 
75. 

As  between  different  assignees  of  a  chose  in 
action,  by  express  assignment  from  the  same 
person,  the  one  prior  in  point  of  time  will  t>e 
protected,  though  he  has  given  no  notice  to 
either  the  subsequent  assignee  or  the  debtor. 
MacDonald  v.  Kneeland.  3  Minn.  352,  Gil.  283. 


1908. 


Re  Phillips. 


776 


In  New  Jersey  a  subflequent  assignee  of  a 
legacy  in  the  hands  of  executors  without  notice 
of  a  prior  encumbrance  cannot  gain  priority  for 
bis  claim,  although  he  was  the  first  to  give  no- 
tice to  the  executor  of  his  assignment,  since 
there  does  not  remain  in  an  assignor,  after  the 
assignment  of  a  legacy,-  a  distinct,  subsisting 
right  capable  of  being  assigned.  Kennedy  y. 
Parke,  17  N.  J.  Eq.  416. 

So,  an  assignee  of  a  mortgage  takes  It  subject 
to  all  equities  to  which  it  was  liable  in  the 
bands  of  the  assignor,  and  Is  not  entitled  to  no- 
tice of  prior  claims ;  therefore,  when,  prior  to 
the  assignment  of  a  mortgage,  it  had  been 
pledged  for  the  security  of  a  note,  the  assignee 
takes  subject  to  that  claim.  Kamena  ▼.  Huel- 
blg,  23  N.  J.  Eq.  78. 

As  between  assignees  of  equitable  Interests, 
that  which  is  prior  is  preferable.  Lindsay  y. 
Wilson,  22  N.  C.  (2  Dey.  &  B.  Eq.)  85. 

Prior  assignees  of  portions  of  a  fund  in  the 
possession  of  the  county,  who  gaye  immediate 
notice  of  their  claims  to  the  proper  county  of- 
ficials, haye  u  preference  for  their  claims  oyer 
a  subsequent  assignee,  who  took  without  knowl- 
edge of  any  prior  claims.  Gillette  y.  Murphy,  7 
Okla.  91,  54  Pac.  413.  This  decision  seems  to 
be  based  on  the  ground  that  priority  in  time 
giyes  priority  in  right;  that  a  party  buying  a 
-chose  in  action  takes  it  subject  to  all  existing 
equities ;  and  also  on  the  ground  that  they  were 
not  innocent  purchasers  for  yalue,  haying  had 
notice  of  prior  encumbrances  upon  the  thing  as- 
signed before  they  took  their  assignment. 

An  assignment  of  a  chose  in  action  made  In 
good  faith,  for  a  sufBcient  consideration,  and 
without  intent  to  defraud  creditors,  does  not 
gain  additlotfal  yalidity,  as  against  third  per- 
sons, by  notice  to  the  debtor  ;  so,  as  between  suc- 
-cesslye  bona  fide  assignees  of  a  chose  In  action 
from  the  same  person,  the  one  prior  in  point  of 
time  will  be  protected,  though  he  has  giyen  no 
notice  to  either  the  subsequent  assignee  or  the 
debtor.  Meier  y.  Hess,  23  Or.  590,  32  Pac.  755, 
obiter.  And  the  court  further  says  that  where, 
^a  in  Oregon,  .the  sale  of  chattels,  unaccom- 
panied by  a  change  of  possession,  creates  only  a 
presumption  of  fraud  as  against  a  bona  fide  pur- 
chaser, which  may  be  rebutted  by  showing  that 
the  sale  was  made  In  good  faith,  for  a  suflScient 
consideration,  and  without  Intent  to  defraud, 
the  foundation  for  the  adoption  of  the  English 
rule  fails. 

Where  the  equities  of  persons  claiming  under 
the  original  holder  of  a  chose  In  action  are 
equal,  the  maxim.  Prior  in  tempore,  potior  in 
jure,  will  apply ;  bat,  if  the  first  assignee  be 
guilty  of  fraud,  or  sbch  gross  negligence  in  the 
assertion  of  his  right  as  enables  the  assignor  to 
practise  a  deceit  on  a  second  purchaser,  his 
equity  will  be  postponed  to  that  of  the  second 
bona  fide  purchased.  Maybin  y.  Kirby,  4  Rich. 
Eq.  105. 

A  transaction  haying  the  effect  of  an  assign- 
ment of  certain  funds  in  an  attorney's  hands 
cannot  supersede  a  prior  assignment  of  the  same 
funds  ;  and  it  makes  no  difference  which  assignee 
first  glyes  notice  to  the  attorneys  of  his  assign- 
ment.    Brander  y.  Young,  12  Tex.  332. 

Assignments  of  specific  sums  payable  out  of  a 
fund  take  rank  in  the  order  in  which  they  were 
f^iyen.  Harris  County  y.  Donaldson,  20  Tex. 
-Civ.  App.  9,  48  S.  W.  791. 

Assignees  of  specific  parts  of  a  fund  are  enti- 
tled to  be  paid  therefrom  In  the  order  of  the  re- 
spectiye  dates  at  which  their  rights  were  re- 
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spectiyely  fixed.     The  rule  that  the  first  in  time   ^ 
is  the  first  in  right  applies.     Harris  County  y. 
Campbell,  68  Tex.  29,  2  Am.  St.  Rep.  467,  3  S. 
W.  243. 

And,  in  West  Virginia,  that  the  bona  fide  and 
yoluntary  assignment  of  personal  property  and 
choses  in  action  glyes  priority  to  the  assignee 
oyer  subseauent  lienors,  although  neither  they 
nor  the  debtors  haye  notice  of  the  assignment, 
is  regarded,  arguendo,  as  the  general  and  well- 
established  rule,  in  Bank  of  the  Valley  y.  Get- 
tinger,  3  W.  Va.  317. 

A  bona  fide  subsequent  assignee  of  a  Judgment, 
taking  without  knowledge  of  any  prior  assign- 
meut,  neyertheless  obtains  no  rights  in  the 
judgment,  because  the  assignor  after  the  assign* 
meut  to  the  preylous  assignee  had  nothing 
further  to  assign,  and  since,  eyen  if  both  as- 
signments were  yalld,  the  assignees  obtained 
equitable  titles  only,  the  maxim  applies.  Qui 
prior  est  tempore,  potior  eet  jure.  Clarke  y. 
Hogeman,  13  W.  Va.  718. 

So,  no  notice  to  the  debtor  is  necessary  to 
perfect  the  claim  of  an  assignee  of  a  chose  In 
action,  against  a  subsequent  assignee  of  the 
same  debt.  The  equities  being  equal,  the  first 
assignment  to  the  extent  thereof  will  take  the 
fuud.     Tingle  y.  Pisherj  20  W.  Va.  497. 

IV.  BtatCH  in  tohUsh  both  rulee  have  been  fol- 

lowed. 

a.  yew  York. 

The  rule  that  the  assignee  first  in  time  Is 
first  in  right  Is  so  undeniably  established  In  New 
York  that  the  few  early  deyiatlons  from  this 
doctrine  are  of  little  practical  importance  at 
this  time. 

The  question  first  arises  indirectly,  through 
the  enunciation  of  a  broader  principle  by  Chan- 
cellor Kent  in  Murray  y.  Lylburn,  2  Johns.  Ch. 
442.  While  admitting  that  the  assignee  of  a 
chose  in  action  takes  it  subject  to  the  same 
equities  to  which  It  was  subject  in  the  hands  of 
the  ociginal  parties,  he  makes  a  distinction  in 
that  rule  to  the  effect  that  it  does  not  apply  to 
latent  equities  In  some  third  person  against  the 
obligee ;  because,  as  he  says,  the  assignee  can 
always  go  to  the  debtor  and  ascertain  what 
claims  he  may  haye  against  the  bond  or  other 
chose  in  action,  but  he  may  not  be  able  with  the 
utmost  diligence  to  ascertain  the  latent  equity 
of  some  third  person  against  the  obligee. 

Llyingston  y.  Dean,  2  Johns.  Ch.  479,  was 
based  upon  the  principle  aboye  shown  as  enun- 
ciated by  Chancellor  Kent,  and  held  that  an 
assignee  does  not  take  a  mortgage  subject  to  a 
latent  equity  in  a  third  person,  unless  he  has 
notice  of  it,  expressly  or  constructively. 

Subsequently,  after  the  establishment  of  the 
English  rule  in  that  country,  Parks  y.  Innes,  33 
Barb.  37,  was  decided  In  express  adherence  to 
it,  holding  that  an  assignee  of  a  residuary  inter- 
est in  the  estate  of  a  testator  does  not  perfect 
his  title  as  regards  the  trustees  or  executors 
holding  the  estate,  or  other  assignees  or  claim- 
ants, until  he  glyes  notice  of  his  assignment; 
and  a  subsequent  assignment  must  be  preferred 
when  it  has  been  received  in  good  faith  and  per- 
fected by  prior  notice  to  the  trustees  vested  with 
the  legal  title  to  the  fund. 

With  the  exception,  however,  of  the  above  in- 
stances, the  authorities  in  New  York  are  all  in 
harmony,  and  it  is  well  settled  that,  as  between 
dilTerent  assignees  ot  a  chose  in  action  by  ex- 
press assignment  from  the  same  person,  the  one 
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prior  In  point  of  time  will  be  protected,  altbough 
he  has  giYen  no  notice  of  such  assignment  to 
either  the  subsequent  assignee  or  the  debtor. 
Nlles  y.  Mathusa,  162  N.  Y.  546,  57  N.  B.  184, 
arffuendo;  Fortunato  y.  Patten,  147  N.  Y.  277, 
41  N.  B.  572,  Reyerslng  6  Misc.  234,  25  N. 
Y.  Supp.  333 ;  Bianchard  y.  Byans,  23  Jones  & 
S.  543;  Fairbanks  v.  Sargent.  104  N.  Y.  108, 
58  Am.  Rep.  490,  9  N.  B.  870,  ReVerslng  39 
Hun,  588 ;  Re  Zlmmer,  75  N.  Y.  S.  R.  280.  ar- 
guendo. 

It  seems  that  a  prior  assignee  of  a  mortgage 
Is  under  no  necessity,  In  order  to  preserve  his 
lien  as  against  subsequent  encumbrancers,  to 
giye  them  any  notice  thereof ;  "where  the  mort- 
gagee makes  a  second  assignment,  the  assignee 
knows  that  a  prior  assignment  may  haye  been 
made,  and  consequently  must,  as  to  that  fact, 
repose  on  the  responsibility  and  integrity  of  his 
assignor.  If  he  should  be  deceiyed,  It  la  more 
equitable  that  he  should  suffer,  than  to  deyest 
the  right  of  the  first  assignee,  who  had  ac- 
quired the  legal  estate."  James  y.  Morey,  2 
Cow.  246,  14  Am.  Dec.  475. 

A  subsequent  assignee  of  a  debt  acquires  no 
greater  rights  than  the  assignor  possessed,  a^d 
therefore  cannot  lay  claim  to  a  portion  of  the 
fund  previously  assigned.  Taylor  y.  Bates,  5 
Cow.  376. 

As  between  different  assignees  of  merely 
equitable  Interests,  prl(»lty  In  time  confers  a 
preferable  right.  Bush  y.  Lathrop,  22  N.  Y. 
635. 

In  a  conflict  of  equitable  assignments  of  a 
bond  and  mortgage,  the  rule,  qui  prior  est  tem- 
pore, potior  est  jure  prevails,  and  no  notice  to 
the  debtor  by  the  prior  assignee  Is  necessary  In 
order  to  preserve  his  priority  as  against  a  sub- 
sequent assignee.  Muir  v.  Schenck,  3  Hill,  228, 
38  Am.  Dec.  633.  The  doctrine  of  this  case  is 
limited  in  Parks  v.  Innes,  33  Barb.  87,  supra,  to 
assignees  of  debts,  and  equitable  interests  in  real 
estate.  It  is  approved,  arguendo.  In  Williams  v. 
Ingersoll,  89  N.  Y.  508. 

A  subsequent  assignee  of  an  Interest  in  a 
trust  does  not,  because  her  assignment  was  ac- 
cepted by  the  trustee  of  the  fund,  thereby  ac- 
quire preference  over  the  assignees  prior  In 
point  of  time :  the  trustee  had  no  power  as  such 
to  defeat,  defer,  or  prefer  any  of  the  assignments 
of  the  fund.  Chester  v.  Jumel,  125  N.  Y.  237, 
26  N.  E.  297 ;  Chester  v.  Gesner,  24  N.  Y.  S.  R. 
234,  5  N.  Y.  Supp.  820. 

It  seems  that  the  interest  of  a  subsequent 
bona  flde  assignee  of  a  judgment  without  no- 
tice of  a  previous  assignee  is  not  protected,  up- 
on the  principle,  qui  prior  est  tempore,  potior 
est  jure.  Warner  y.  Dunham,  Hill  de  D.  Supp. 
210,  arguendo. 

Equitable  assignees  of  a  fund,  who  received 
their  assignment  orally,  nevertheless  have  prior- 
ity over  subsequent  assignees  who  took  a  written 
assignment.  York  y.  Conde,  61  Hun,  26,  15  N. 
Y.  Supp.  380. 

An  assignment  of  a  thing  in  action  passes  the 
whole  title  to  the  assignee,  as  between  him  and 
a  subsequent  assignee.  Notice  Is  only  necessary 
so  as  to  save  the  debtor  harmless.  Greentree  v. 
Rosenstock,  61  N.  Y.  583,  arguendo. 

The  assignee  of  a  mall-delivery  contract  and 
the  money  to  become  due  thereon,  although  he 
gives  no  notice  to  the  Postmaster  General,  is  en- 
titled to  priority  over  a  subsequent  assignee  of 
a  portion  of  the  money  to  become  due,  since  he 
has  not  only  the  prior,  but  the  stronger  and 
belter,  right  to  claim  the  assigned  fund.  Brad- 
ley V.  Root,  5  Palg«;  632. 
66  L.  R.  A. 


The  same  rule  applies  In  regard  to  assignees 
in  bankruptcy. 

It  is  not  necessary  that  an  assignee  of  a  bal- 
ance In  a  bank  to  the  credit  of  the  assignor 
should  give  notice  of  the  transfer  or  assign- 
ment thereof,  in  order  to  preserve  his  claim 
over  assignees  in  bankruptcy  of  the  assignor 
subsequently  appointed.  Coates  v.  First  Nat. 
Bank,  91  N.  Y.  20,  Reversing  15  Jones  k  8. 
322. 

A  general  assignment  under  bankruptcy  laws 
will  give  the  assignees  in  bankruptcy  no  title 
to  the  proceeds  of  a  judgment  which  had  been 
previously  assigned,  even  though  no  notice  of 
the  assignment  had  been  given  by  the  prior  as- 
signee to  the  defendant  in  the  action.  Robhi- 
son  v.  Weeks,  6  How.  Pr.  167,  arguendo. 

An  assignment  under  an  insolvent  act  doe» 
not  pass  the  title  to  a  debt  which  had  been  pre- 
viously assigned  by  the  insolvent.  Hopkins  v.. 
Banks,  7  Cow.  650. 

b.  Pennsylvania. 

Until  the  decision  in  Phillips's  Bstatb,  the- 
question  does  not  seem  to  have  been  definitely 
settled  in  Pennsylvania. 

The  intimation  in  Fisher  v.  Knox,  13  Pa.  622,. 
53  Am.  Dec.  503,  quoted  at  length  in  the  opin- 
ion in  Phillips's  Estatr,  does,  it  is  true,  sup- 
port that  decision,  as  does  also  Barker*s  Estate,. 
6  i^w  Tln;es,  N.  S.  165,  reported  as  follows  In 
3  Brightly 's  Dig.  2993  :  "A  subsequent  assignee 
of  a  Judgment  is  protected  against  a  prior  as- 
signee who  gives  no  notice  of  his  purchase.'* 

But,  on  the  other  hand,  it  was  the  doctrine  of 
Coon  v.  Reed,  79  Pa.  240,  that,  as  between  dif- 
ferent assignees  of  a  chcse  in  action  not  yet 
reduced  to  judgment,  the  rule,  prtor  est  in  tem- 
pore, potior  est  in  jure  applies. 

And  in  Wethrlll's  Appeal,  3  Grant,  Cas.  281,. 
it  was  held  that  the  purchaser  for  value  of  a 
chose  in  action  is  not  to  be  affected  by  latent 
equities  of  third  persons.  He  is  only  bound  to 
inquire  as  to  prior  equities  of  the  debtor. 

An  so,  too,  it  was  held  that  specific  assign- 
ments or  certificates  of  portions  of  a  fund  ii» 
court  take  effect  In  the  order  in  which  they 
were  Issued.  The  first  in  order  of  time  is  first 
in  right.     Mann's  Appeal,  18  Pa.  249. 

The  question  has,  however,  never  come  u|> 
squarely  In  Pennsylvania  until  Phillips's  Bs- 
tatb, which  must  therefore  be  deemed  to  estab> 
lish  the  rule  in  that  state. 

e.  Other  statet. 

In  an  early  California  case  It  was  held  that,, 
as  between  two  bona  fide  assignees  of  a  Judgment 
which  is  a  chose  In  action,  not  negotiable,  the 
assignee  first  in  lime  Is  prior  In  right.  Fore  v. 
Munlove,  18  Cal.  436. 

But  by  a  later  decision  the  English  rule  was 
adopted,  It  being  held  that  a  subsequent  assignee 
of  book  accounts  and  demands,  who  Immediately 
took  possession  thereof  and  gave  notice  of  the 
assignment  to  the  debtors,  without  notice  of  a 
prior  assignment,  is  entitled  to  priority  over  a 
prior  assignee  who  gave  no  notice  to  the  debtors 
of  his  claim.  Graham  Paper  Co.  y.  Pembroke. 
124  Cal.  117,  44  L.  R.  A.  632,  71  Am.  St.  Rep. 
26,  66  Pac.  627. 

In  Iliiuois  the  English  rule  received  some 
early  approval,  but  the  doctrine  finally  settled 
upon  is  the  priority  of  the  encumbrancer  first  \tk 
point  of  time. 

Thus.  If  the  assignee  does  not  give  prompt  no« 
tice  to  the  debtor  of  his  assignment,  sach  omts- 
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sion  exposes  him  to  be  overreached  by  a  subse- 
quent assignment  to  another.  Morris  t. 
Cheney,  51  111.  451,  obiter.  This  statement  was 
appro  red,  aryuctido,  in  Moore  v.  Gravelot,  3  111. 
App.  442.  But  in  Hawk  ▼.  Ament,  28  III.  App. 
390,  It  was  declared  to  be  In  the  nature  of 
dictum,  and  the  court  adheres  to  the  contrary 
doctrine,  holding  that  assignees  of  choses  in  ac- 
tion take  only  the  same  equities  that  the  assign- 
or had;  and  this  rule  applies  to  third  parties 
who  acquire  rights  to  the  thing  assigned,  before 
the  subsequent  assignment,  of  which  the  last  as- 
signee may  not  have  notice. 

And  so,  a  subsequent  assignee  takes  a  chose 
in  action  subject  to  all  equities  existing  between 
any  prior  assignor  and  assignee.  Sutherland  y. 
Reeve,  151  III.  384,  38  N.  E.  130,  arguendo. 

In  Ohio  it  was  held  that  the  treasurer  of  a 
school  fund,  who  is  also  the  assignee  of  a  teach- 
er's wages  which  arc  payable  out  of  the  fund,  is 
entitled  to  his  claim  In  preference  to  a  subse- 
quent bona  flde  assignee,  because  the  latter  took 
his  assignment  subject  to  all  the  infirmities  and 
equities  Imposed  upon  it  by  his  assignor;  and 
because  the  treasurer's  assignment  was  prior  in 
point  of  time,  and  he  was  In  possession  of  the 
fund  in  controversy.  Porter  v.  Dun  lap,  17 
Ohio  St.  591. 

But  it  seems,  arguendo,  from  a  later  case, 
that  the  time  when  notice  of  an  assignment  is 
received  by  a  debtor  is  material  in  determining 
the  rights  of  a  subsequent  bona  flde  purchaser 
of  the  same  chose  In  action.  Copeland  v.  Man- 
ton,  22  Ohio  St.  398. 

V.  Other  oases. 

As  between  assignees  of  different  notes  se- 
cured by  a  common  lien,  there  Is  no  priority; 
the  several  assignees  are  entitled  to  a  pro  rata 
dlstributiun  of  the  proceeds  of  the  property 
without  regard  to  the  maturity  of  the  notes  or 
the  time  of  assignment.  Kinsey  v.  Ooodpaster, 
4  Ey.  L.  Rep.  536 ;  Donley  v.  Hays,  17  Serg.  & 
R.  400  (one  judge  dissents). 

As  to  assignees  of  partial  assignments  of  a 
fund,  notice  to  the  debtor  is  ineffectual  to  gain 
priority  for  an  assignee,  unless  the  debtor  con- 
sents to  the  assignment,  since  the  creditor  can- 
not, without  consent  of  the  debtor,  split  up  a 
claim  by  assignment  or  otherwise,  so  that  sev- 
eral suits  may  be  maintained  thereon ;  therefore, 
different  assignees   under   such   circumstances. 


who  have  no  priority  as  to  date,  will  be  consid- 
ered equal,  without  regard  to  priority  of  notices 
given  by  them  to  the  debtor.  Skobis  v.  Ferge, 
102  Wis.  122,  78  N.  W.  426. 

VI.  When  the  contract  assigned  provides  as  to 
mode  of  assignment. 

It  is  undoubtedly  true  that  when  a  contract,, 
the  money  due  or  to  become  due  on  which  is  as- 
signed, provides  as  to  the  manner  in  which  It 
may  be  assigned,  such  procedure  must  be  ob- 
served, and  the  rules  of  law  as  to  the  priority 
rights  of  assignees  in  general  do  not  apply  when 
they  conflict  with  the  provisions  of  the  contract 
itself. 

Thus,  where  a  contract  between  the  city  and  a 
contractor  provides  that  no  assignment  of  the 
contract  shall  be  made  without  the  pcevlous 
written  consent  of  the  commissioner  of  'publlc 
works  indorsed  on  the  contract,  then  modus  et 
conventio  vincunt  legem,  and  a  subsequent  as- 
signee, who  complied  with  this  provision  of  the 
contract,  takes  precedence  over  a  prior  assignee, 
who  omitted  to  do  so.  Fortunato  v.  Patten,  & 
Misc.  234,  25  N.  Y.  Supp.  333. 

So,  the  principle  of  Dearie  v.  Hall,  3  Russ. 
Ch.  1,  Is  not  applicable  In  case  of  transfer  of 
shares  of  stock  In  a  company  organized  under 
the  companies  act  of  1862,  wherein  the  pro- 
cedure to  be  followed  in  making  transfers  of 
stock  is  especially  provided  for,  and  wherein  no 
equitable  interests  In  stock  are  recognized.  So- 
cl£t6  06n6rale  de  Fans  v.  Walker,  L.  R.  11  App. 
Cas.  20;  Socl^te  G6n6rale  de  Paris  v.  Tram- 
ways Union  Co.  L.  R.  14  Q.  B.  Div.  425. 

In  such  instances  priority  of  title  prevails. 
Moore  v.  North- Western  Bank  [1891]  2  Ch.  599. 

The  assignee  of  an  Insurance  policy  which  re- 
cited that  no  assignment  of  it  should  be  made 
unless  in  writing  indorsed  thereon,  who  took  an 
assignment  upon  a  separate  sheet  of  paper 
slightly  glued  to  the  policy,  and  gave  the  com- 
pany no  other  notice,  is  guilty  of  such  laches  as- 
to  prevent  his  recovery  against  a  subsequent 
bona  flde  assignee  for  value  to  whom  the  Insur- 
ance company  paid  the  proceeds  of  the  policy 
without  notice  of  the  prior  assignment,  the  at- 
tached slip  of  paper  having  been  removed  from 
It  before  It  was  surrendered  to  the  company. 
Bridge  v.  Connecticut  Mut.  L.  Ins.  Co.  152  Mass. 
343,  25  N.  E.  612.  M.  M.  M. 
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FIRST    NATIONAL    BANK    OF    NASH- 
VILLE, Plff,  in  Err,, 
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NATIONAL  SURETY  COMPANY. 
(130  Fed.  401.) 

1.    A  bank  clerk  who,  having:  grone  on  a 
vacation,  has  overstayed  his  time  for 


a  short  period,  must  be  regarded  as  still^ 
in  the  service  of  the  bank,  where  that  rela- 
tion is  yet  recognised  by  the  employer  for  the 
purpose  of  adjusting  the  liability  of  his  bonds- 
man for  losses  suffered  by  the  bank  because 
of  fictitious  credits  entered  by  him  In  the  ac- 
counts of  a  customer,  so  that  transactions- 
which  occur  during  such  absence  must  be 
taken  Into  consideration. 
2S.    If  a  bank  clerk,  dnrlngr  a  series  of 


Note. — For  the  somewhat  similar  question  of 
liability  of  sureties  on  official  bonds  for  second 
term  for  delinquencies  of  first  term,  see,  in  this 
aeries.  Pine  County  v.  Wlllard,  1  L.  R.  A.  118, 
and  note. 

As  to  extension  of  liability  on  official  bond 
while  officer  is  holding  over  after  expiration  of 
regular  term,  see  Baker  City  v.  Murphy,  35  L. 
R.  A.  88,  and  note, 
66  L.  R.  A. 


As  to  period  of  time  covered  by  bond  of 
cashier  conditioned  for  the  faithful  discharge  of 
his  duties  forever,  where  he  is  elected  for  but 
one  year,  but  is  thereafter  re-elected  annually,, 
see  First  Nat.  Bank  v.  Briggs,  37  L.  R.  A.  845. 

As  to  application  of  payments  by  creditor  gen- 
erally, see  note  to  Blake  v.  Sawyer,  12  L.  R.  A.. 
712. 
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jremrs     covered     bjr     different     bonds 

guaranteeing  the  bank  against  "loss"  through 
his  acts,  falsifies  the  accounts  of  a  customer 
80  as  to  give  him  a  flctltloua  credit,  the  court. 
In  determining  the  liahillty  of  the  surety  on 
the  last  bond,  will  appropriate  the  deposits  of 
the  customer,  made  during  that  time,  to  the 
checlcs  drawn  during  the  same  term,  and  if, 
when  so  applied,  the  drafts  have  not  exceeded 
the  deposits,  no  loss  has  resulted  to  the  bank 
tor  which  the  last  surety  can  be  charged. 

(May  9,  1904.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of 
Tennessee  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
the  liability  of  the  sureties  upon  the  bond 
of  a  bank  clerk.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lurton,  Severena,  and  Rich- 
ards, Circuit  Judges. 

Messrs.  Walter  Stokei  and  Jamei  C. 
Bradford,  for  plaintiff  in  error: 

The  debtor  or  party  paying  the  money 
may,  in  case  he  chooses  to  do  so,  direct  its 
application.  If  he  fails,  the  right  devolves 
upon  the  creditor ;  and  if  the  latter  fails,  the 
law  will  make  the  application  according  to 
its  own  notions  of  justice. 

yational  Bank  v.  Mechanics*  Nat,  Bank, 
94  U.  S.  437,  24  L.  ed.  176;  United  States 
v.  Kirkpairick,  9  Wheat.  720,  6  L.  ed.  199; 
United  States  v.  January,  7  Cranch,  572,  3 
L.  ed.  443;  Sinison  v.  Ingham,  2  Barn,  k 
C.  65;  Clayton's  Case,  1  Meriv.  584;  Ches- 
ter V.  Wheeltcright,  16  Conn.  562;  Hall  v. 
Marstoh,  17  Mass.  575;  Pattison  v.  Hull,  9 
Cow.  771;  Blackmore  v.  Oranhery,  98  Tenn. 
277,  39  8.  W.  229. 

The  fictitious  credits  during  the  period 
covered  by  the  last  bond  increased  the  loss 
of  the  bank  that  much ;  and  it  did  not  mat- 
ter how  much  money  was  deposited  by  the 
customer,  or  when,  so  long  as  the  deposits 
did  not  equal  the  aggregate  of  all  the  over- 
drafts from  the  time  they  originally  com- 
menced until  they  ceased. 

The  relation  between  a  general  depositor 
And  the  bank  is  that  of  debtor  and  creditor ; 
and  moneys  received  on  general  deposit  and 
commingled  with  other  moneys  of  the  bank 
become  its  property. 

Bank  of  Marysville  v.  Windisch-Muhlhaus- 
^  Breicing  Co.  50  Ohio  St.  151,  40  Am.  St. 
Rep.  660,  33  N.  E.  1054;  Shipman  v.  Bank 
•of  State,  126  N.  Y.  318,  12  L.  R.  A.  791, 
22  Am.  St.  Rep.  821,  27  N.  E.  371;  Carr 
V.  National  Security  Bank,  107  Mass.  45, 
9  Am.  Rep.  6;  Bedford  Bank  v.  Acoam,  125 
Ind.  584,  9  L.  R.  A.  560,  21  Am.  St.  Rep. 
^58,  26  N.  E.  713;  Schmidt  v.  Barker,  17 
La.  Ann.  261,  87  Am.  Dec.  627;  Grissom  v. 
-Commercial  Nat.  Bank,  87  Tenn.  350,  3 
06  L.  R.  A. 


L.  R.  A.  273,  10  Am.  St.  Rep.  669,  10  S.  W« 
774;  Foley  v.  Hill  2  H.  L.  Cas.  28. 

And,  because  of  this  relation  of  debtor 
and  creditor,  the  banker  may  hold  the  funds 
of  his  customer  on  deposit,  and  apply  them 
to  debts  that  may  be  due  by  the  latter. 

Bank  of  Marysville  v.  Windisch-Muhl- 
hauser  Brewing  Co.  50  Ohio  St.  151,  40  Am. 
St.  Rep.  660,  33  N.  £.  1054;  Falkland  ▼. 
St.  Nicholas  Nat.  Bank,  84  N.  Y.  145;  Wood 
V.  Boylston  Nat.  Bank,  129  Mass.  368,  37 
Am.  Rep.  366;  Central  Nat.  Bank  v.  Con- 
necticut Mut.  L.  Ins.  Co.  104  U.  S.  64,  26 
L.  ed.  693;  Bedford  Bank  v.  Aooam,  125 
Ind.  584,  9  L.  R.  A.  660,  21  Am.  St.  Rep. 
258,  25  N.  E.  713. 

Moneys  deposited  by  Connor  ft  Brady  at 
once  became  the  property  of  the  bank;  and 
the  effect  was  to  reduce  the  debt  owing, 
leaving  a  balance  unpaid. 

Clayton's  Case,  1  Meriv.  672;  Thompson 
V.  St.  Nicholas  Nat.  Bank,  113  N.  Y.  326, 
21  N.  E.  67;  Patterson  v.  Bank  of  British 
Columbia,  26  Or.  609,  38  Pac.  ,817 ;  United 
States  v.  Kirkpatriok,  9  Wheal.  720,  6  L. 
ed.  199 ;  Allen  v.  Brown,  39  Iowa,  332 ;  Na- 
tioncU  Park  Bank  v.  Seaboard  Bank,  114 
N.  Y.  28,  11  Am.  St.  Rep.  612,  20  N.  E. 
632;  Allen  v.  Culver,  3  Denio,  284;  Baker 
V.  Stackpoole,  9  Cow.  420,  18  Am.  Dec.  608 ; 
Heilbron  v.  Bissell,  Hail.  Eq.  430;  Field  t. 
Carr,  6  Bing.  13;  Lippman  y.  Boals,  16 
Lea,  283. 

Payments  will  be  first  applied  to  the  old- 
est debt. 

Parks  V.  Ingram,  22  N.  H.  283,  55  Am. 
Dec.  163;  Milliken  v.  Tufts,  31  Me.  500; 
Lawton  v.  Blitch,  83  Ga.  663,  10  S.  E.  353 ; 
Bloom  V.  Kern,  30  La.  Ann.  1263;  Smith  v. 
Oakes,  141  Mass.  451,  65  Am.  Rep.  487,  5 
N.  E.  824;  United  States  v.  Kirkpatrick,  9 
Wheat.  720,  6  L.  ed.  199 ;  Field  v.  Holland^ 
6  Cranch,  8,  3  L.  ed.  136. 

And  to  those  debts  for  which  the  security 
is  most  precarious,  or  to  an  unsecured,  ra- 
ther than  to  a  secured,  debt. 

Field  V.  Holland,  6  Cranch,  8,  3  L.  ed. 
136;  Sohuelenburg  v.  Martin,  2  Fed.  747; 
Johnson*s  Appeal,  37  Pa.  268;  State  y.  Sooy^ 
39  N.  J.  L.  539;  Seymour  v.  Van  Slyck,  8 
Wend.  403;  Stone  v.  Seymour,  15  Wend.  19; 
State  use  of  Buchanan  Co.  v.  Smith,  26  Mo. 
226,  72  Am.  Dec.  204;  Sandwich  v.  Fish, 
2  Gray,  298;  Atty.  Oen.  v.  Manderson,  12 
Jur.  383;  Qynne  v.  Bumell,  7  Clark  &  F. 
572. 

Messrs.  Granbery  ft  Trabne,  for  de- 
fendant in  error: 

No  loss  was  occasioned  the  bank  as  the 
result  of  Lea's  conduct  during  the  currency 
of  the  bond  sued  on.  The  surety  company 
is  only  liable  as  surety  for  defaults  oc- 
curring after  May  1,  1900,  and  is  entitled. 


1904. 


FiB8T  National  Bank  v.  NATict^AL  Surety  Co. 


T7d 


dn  the  doterroination  of  this  question,  to  be 
•credited  with  all  deposits  made  after  May  1. 

Jones  V.  United  States,  7  How.  688,  12  L. 
•ed.  873;  United  States  v.  Stone,  106  U.  S. 
^25,  27  L.  ed.  163,  1  Sup.  Ct.  Rep.  287; 
J^iokering  v.  Day,  3  Uoust.  (Del.)  474,  95 
^4111.  Dec.  312;  Boody  v.  United  States,  I 
Woodi).  &  M.  150,  Fed.  Cas.  No.  1,636; 
United  States  v.  Linn.  2  McLean,  501,  Fed. 
•Cas.  No.  15,606 ;  Postmaster  General  v.  Nor- 
4?«U,  Gilp.  106,  Fed.  Cas.  No.  11,310;  Myers 
*v.  United  States,  1  McLean,  493,  Fed.  Cas. 
No.  9,096;  Paw  Paw  Twp.  v.  Eggleston,  25 
J^Iich.  40;  Porter  v.  Stanley,  47  Me.  515,  74 
Am.  Dec.  601 ;  United  States  y,  Morgan, 
z>S  Fed.  61 ;  United  States  v.  Van  Steinberg, 
77  Fed.  860;  Anaheim  Union  Water  Co.  v. 
J'arker,  101  Cal.  483,  35  Pac.  1060;  Pine 
'County  V.  Willard,  39  Minn.  125,  1  L.  R.  A. 
118,  12  Am.  St.  Rep.  622,  39  N.  W.  71 ; 
<}ray  v.  State,  95  Tenn.  321,  32  S.  W.  -201 ; 
Anderson  County  v.  Bays,  99  Tenn.  550,  42 
S.  W.  266. 

The  bond  was  current  from  May  1  until 
subsequent  to  August  6,  1900. 

I«iirton,  Circuit  Judge,  delivered  the 
-opinion  of  the  court: 

This  was  an  action  by  the  First  National 
Bank  of  NashvillC;  Tennessee,  against  the 
National  Surety  Company,  on  a  bond  of 
indemnity  made  by  the  latter  company,  to 
recover  a  loss  sustained  through  the  dis- 
tionest  conduct  of  one  W.  W.  Lea,  an  in- 
•dividual  bookkeeper  in  the  service  of  the 
bank.  Upon  the  pleadings  and  evidence 
•Judge  Clark  directed  a  verdict  for  the  surety 
company. 

By  the  bond  the  surety  company  agreed 
to  pay  to  the  bank  "the  amoimt  of  any  loss 
or  damage  that  shall  happen  to  the  employ- 
er, in  respect  of  any  funds,  property,  or 
estate  belonging  to  or  in  the  custody  of  the 
employer,  through  the  dishonesty  of  any 
of  the  employees,  or  through  any  act  of 
omission  or  commission  of  any  of  the  em- 
ployees, done  or  omitted  in  bad  faith,  and 
not  through  mere  negligence,  incompetency, 
or  any  error  of  judgment,"  etc.  The  bond 
covered  a  number  of  the  bank's  employees, 
of  whom  W.  W.  Lea  was  one.  Lea  was  the 
bookkeeper,  and  kept  the  individual  ledger 
containing  accounts  of  those  depositors  the 
initial  letters  of  whose  names  w^ere  one  of 
the  letters  of  the  alphabet  from  A  to  K,  in- 
•clusive.  Among  those  depositors  whose  ac- 
counts were  kept  by  him  was  the  mercan- 
tile firm  of  Connor  &  Brady.  This  firm  did 
business  with  the  plaintiff  for  a  number  of 
Tears,  llieir  account  was  what  is  called  an 
■"active"  one,  and  almost  daily  deposits  were 
made  and  checks  dra^vn  thereon.  Lea  nei- 
ther received  nor  paid  out  any  money.  De- 
posits were  paid  to  the  receiving  teller, 
66  L.  R.  A. 


who  during  the  same  day,  turned  over  to  the 
assistant  teller  memoranda  of  the  deposits 
called  "deposit  slips."  A  list  of  these  was 
made  out  by  the  assistant  teller,  which  was 
handed  to  the  individual  bookkeepers,  who 
entered  therefrom,  on  a  book  called  the 
"scratcher,"  the  amount  of  each  deposit 
and  the  name  of  the  depositor.  Checks  were 
paid  by  the  paying  teller,  who,  after  pay- 
ment, turned  same  over  to  the  assistant  tell- 
er, who,  after  making  a  list  of  them,  hand- 
ed them  to  the  individual  bookkeepers.  The 
latter  then  entered  them  on  the  scratcher. 
At  the  close  of  each  day  the  individual 
bookkeepers  transferred  from  the  scratcher 
to  the  individual  ledgers  the  deposits  and 
checks  thus  recorded  thereon.  This  ledger 
should  therefore  show  deposits  and  checks 
corresponding  with  the  entries  made  on  the 
scratcher.  The  account  of  each  customer 
was  balanced  at  the  end  of  each  day,  and, 
if  properly  kept,  showed  the  precise  condi- 
tion of  the  depositor's  account  after  credit- 
ing each  deposit  and  charging  each  paid 
check.  The  account  of  Connor  &  Brady  was 
in  this  way  kept  by  Lea.  There  was  evi- 
dence tending  to  show  that  in  the  interest 
of  Connor  &  Brady,  and  for  the  purpose  of 
defrauding  the  bank,  the  account  of  that 
firm  was  falsified  in  three  distinct  ways, 
the  object  being  to  give  Connor  &  Brady  fic- 
titious credit  balances  against  which  they 
could  draw.  One  of  the  methods  was  to  post 
from  the  scratcher  a  larger  deposit  than 
shown.  To  illustrate:  On  July  2,  1900,  the 
firm  deposited  $503.70,  which  was  honestly 
entered  by  Lea  on  the  scratcher  from  the 
deposit  slips  handed  him  by  the  assistant 
teller.  In  posting  this  to  their  account  on 
the  individual  ledger,  this  deposit  was  en- 
tered as  $1,503.70.  Another  method  was 
by  charging  a  check  as  for  a  less  amount 
than  shown  by  the  scratchbook  entry.  Thus, 
on  June  29,  1900,  checks  drawn  by  them 
were  paid  which  aggregated  $631.10,  and 
were  properly  entered  on  the  scratcher,  but 
posted  in  their  ledger  account  as  $331.10, 
thus  increasing  their  credit  balance  by  $300. 
A  third  method  was  by  false  extensions  of 
footings  and  balances.  An  example  is  this: 
On  May  7,  1900,  by  false  additions,  their 
credit  balance  was  increased  $1,000.  This 
system  of  false  entries  was  begun  and  con- 
tinued for  nearly  five  years,  and  on  May  1, 
1900,  Connor  ft  Brady  had  overdrawn  their 
account  $50,029,  although  the  accoimt  on 
the  ledger  did  not  show  any  overdraft  at  all, 
in  consequence  of  the  skill  with  which  fic- 
titious credits  had  been  given  them  through 
Idea's  methods.  Detection  had  been  success- 
fully avoided  by  methods  not  necessary  to 
state,  and  on  May  1,  1900,  Lea  bore  an  un- 
tarnished reputation,  and  was  so  represented 
for  the  purpose  of  securing  the  bond  now  in 
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Ruit,  which  went  into  force^  as  of  that  date, 
for  the  term  of  one  year.  For  the  loss  which 
had  or  might  be  sustained  as  a  consequence 
of  Lea's  dishonest  methods  prior  to  the  cur- 
rency of  this  bond,  it  is  not  sought  to  hold 
the  appellee  responsible.  For  the  two  years 
preceding  May  1,  1900,  a  bond  with  a  dif- 
ferent surety  had  been  in  force,  and  during 
that  term  of  two  years  it  is  shown  that 
Connor  &,  Brady  had  increased  their  over- 
draft by  about  $21,000,  and  for  that  loss  a 
claim  was  made  against  the  surety  company 
responsible.  This  suit  is  for  the  loss  in- 
curred through  the  continuance  of  Lea's  dis- 
honest practices  during  the  currency  of  the 
bond  made  by  the  National  Surety  Com- 
pany. 

The  contention  is  that,  through  false  en- 
tries made  after  May  1,  1900,  the  credit  bal- 
ance of  Connor  &  Brady  was  fraudulently  in- 
creased to  the  extent  of  $3,384.71  and  that 
for  this  amount  the  surety  company  is  lia- 
ble. Lea  neither  r^oeiyed  nor  paid  out  a 
dollar  of  the  bank's  money.  He  was  only  a 
bookkeeper,  and  his  dishonesty  consisted 
only  in  so  falsifying  the  account  of  Connor 
&  Brady  as  to  enable  that  firm  to  overdraw 
its  account.  The  mere  fact  that  Lea  fraudu- 
lently increased  tlie  balance  in  favor  of 
Connor  &  Brady  by  any  of  the  methods  de- 
scribed is  not  enough  tx)  fasten  responsibil- 
ity upon  his  surety.  The  bond  is  to  indem- 
nify the  bank  against  any  '4oss"  through  his 
dishonesty.  It  follows,  therefore,  that  im- 
less  Connor  &  Brady,  through  Lea's  fraudu- 
lent practices,  did  draw  out  more  money 
by  check  than  they  deposited,  no  loss  would 
be  shown.  Now  the  plaintiff  says  that  this 
is  just  what  did  occur,  and  that  Connor  & 
Brady  did  draw  out  $3,384.71  more  than 
thpy  deposited.  And  so  it  was  shown  that 
between  May  1,  1900,  and  July  16,  1900,  the 
checks  drawn  by  Connor  &  Brady  and  paid 
by  the  bank  exceeded  their  deposits  by  $3,- 
384.71.  If  the  account  had  then  been  closed 
and  Connor  &  Brady  did  not  make  this  over- 
draft good,  a  case  of  a  "loss"  under  the  bond 
would  be  made  out.  But  the  defendant  says 
the  account  was  not  then  closed,  and  that 
Connor  &,  Brady  continued  to  make  deposits 
and  draw  checks,  and  that  by  August  6, 
1900,  their  aggregate  deposits  after  May  1, 
1900,  had  exceeded  their  checks  by  more 
than  $500,  and  that,  when  the  account  was 
finally  closed  by  the  bankruptcy  in  Novem- 
ber of  1900,  their  excess  of  deposits  over 
chocks  was  more  than  $10,000,  and  that  the 
bank  did  not,  after  the  bond  went  into  effect, 
sustain  any  loss  by  reason  of  Lea's  prac- 
tices. 

During  w^hat  period  of  this  time  was  the 
bond  operative  ns  an  indemnity?  The  term 
contracted  for  was  one  entire  year.  But  it 
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was  evidently  subject  to  termination  by  the 
discontinuance  of  Lea's  services,  for  in  that 
event  there  would  be  no  one  upon  whom  it 
could  operate.     On  July  16,  1900,  Lea  was 
given  a  two-weeks  vacation,  in  pursuance 
of  a  general  custom  of  the  bank,  during 
which  his  salary  went  on.    He  was  due  to 
return  August  1st.    He  did  not  return  then 
or  at  any  other  time.    Whether  his  vacation 
was  extended  does  not  appear.     No  reason 
for  suspecting   his   books   was   entertained 
when  he  went  away,  and  the  testimony  of 
Mr.  Watts,  the  cashier  of  the  bank,  was  that- 
bet  ween  August  8  and  12,  1900,  it  wa^  as- 
certained that  his  books  "were  out  of  bal- 
ance with  the  general  ledger,  and  thereupon 
an  expert  was  put  upon  the  books  to  ascer- 
tain whether  or  not  this  information  was  the 
result  of   fraud   and   dishonesty   upon  the- 
part  of  Lea."     That  the  bank  did  not  re- 
gard. Lea  as  out  of  its  service  prior  to  thi^ 
discovery   is  clear,  for  as  late  as  Augu>t 
17th  the  cashier  wrote  to  the  suretv  com- 
pany,  saying,  among  other  things :   *'Mr.  Leju 
left  our  offices  recently  to  take  his  vacation 
under  custom  recently  adopted,  and  has  not 
yet  returned.   There  is  a  chance  for  his  ac- 
counts to  be  irregular,  and  we  are  now  be- 
ginning an  investigation." 

He  was  absent  on  leave,  and  with  salary^ 
up  to  August  1.  1900.  Manifestly  his  em- 
ployment continued  up  to  that  date.  The- 
account  exhibited  shows  that  up  to  July 
26th  there  was  a  gain  in  deposits  over  checks- 
paid  of  $1,767.75,  and  the  cashier  testifier?- 
that  by  August  6th  the  deposits  exceeded 
checks  by  more  than  $500.  There  was  no- 
suspicion  as  to  the  correctness  of  Lea's  book» 
before  August  8th,  and  no  reason  for  re- 
garding his  employment  as  ended  until  his- 
absence  beyond  his  leave  was  explained  by 
discovery  of  his  frauds.  We  therefore  con- 
clude, as  an  inference  of  law  and  fact,  that 
his  employment  did  not  terminate  prior  to 
the  discovery  of  facts  casting  suspicion  upon 
his  books.  The  bond  was  therefore  in  forco 
at  least  up  to  August  6,  1900,  at  which  date 
the  deposits  during  its  currency  exceede^l 
checks  drawn  and  paid  during  same  period. 

Now,  if  we  are  to  segregate  the  account  of 
Connor  &  Brady  during  that  period  begin- 
ning May  1,  and  ending  August  6,  1900,  no 
loss  resulted  from  Lea's  fraudulent  entries^ 
because  the  deposits  during  that  time  ex- 
ceeded checks  drawn  against  the  account. 
But  the  bank  contends  that  the  account  of 
Connor  &  Brady  shows  that  on  July  16. 
1900,  it  was  overdrawn  $3,384.71,  and  that 
this  overdraft  was  made  possible  only  by 
the  concealed  fraudulent  posting  of  their  ac- 
count by  Lea,  and  that  at  that  date  the  bank 
had  actually  sustained  the  loss  for  which  it 
now  sues,  and  that  the  deposits  made  after 
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J^uly   16^   1900,  should  be  applied  as  pay- 
ments upon  the  oldest  items  of  overdraft, 
and  not  in  satisfaction  of  the  overdrafts  oc- 
•curring  during  the  currency  of  the  bond. 
This  presents  a  question  of  appropriation 
of  payments  of  much  perplexity.    The  ac- 
<»unt  of  Connor  &  Brady  did  not  on  its  face 
show  any  overdraft,  either  before  or  after 
the  bond  in  suit  went  into  effect.    The  de- 
posits made  were  not  made  imder  any  special 
arrangement.  The  account  was  the  ordinary 
running   banker's   account.     Deposits   were 
entered  on  one  side  as  credits  and  checks, 
-on  the  other  as  debits,  and  by  the  custom  of 
the  bank  a  balance  was  struck  at  the  close 
•of  each  day.  This  account  ran  along  in  this 
way  for  years.    If  the  account  had  been  hon- 
•estly  kept,  there  would  have  appeared  an 
overdraft    of    $50,000    against    Connor    & 
Brady  on  May  1,  1900.  and  all  deposits  after 
that  date,  would,  according  to  the  method  of 
"keeping  such  accounts,  go  in  the  diminution 
of  the  overdraft,   in  the  absence   of   some 
other  arrangement.    But  as  this  overdraft 
-did  not  appear,  the  deposits  after  May  1, 
1900,    apparently   constituted   a   fund   sub- 
ject to  check.  Neither  did  the  account  as  it 
appeared  on  July  16th  show  the  overdraft 
of  $3,384.71,  which  in  fact  existed,  though 
concealed  by  Lea's  fraud.    Thus  at  no  time 
"vvas  there  even  an  apparent  application  of 
■deposits  to  the  payment  of  an  overdrawn  ac- 
count. There  was  therefore  no  express  or  im- 
plied appropriation  of  the  deposits  made  by 
•Connor  &  Brady  by  the  bank  or  the  depositor 
to  any  particular  purpose,  and  counsel  for 
-the  bank  concede  that  this  is  a  case  where 
*'it  remains  for  the  law  to  make  the  appli- 
cation according  to  its  own  notions  of  jus- 
-tice." 

Upon  an  examination  of  the  decided  cases 
hearing  upon  the  rule  which  should  control 
a  court  in  making  an  appropriation  when 
the  parties  have  made  none,  we  confess  to 
a  s^ense  of  disappointment  that  the  definite 
principles  which  should  guide  a  court  are  so 
few  and  subject  to  so  many  qualifications. 
The  artificial  rules  of  the  civil  law  have 
sometimes  been  applied  by  American  and 
English  courts,  but  not  with  such  uniform- 
ity as  to  furnish  a  safe  rule  of  decision. 
Story,  Eq.  Jur.  §§  459o  and  459d;  Blach- 
more  ▼.  Qranhery,  98  Tenn.  277,  39  S.  W. 
229. 

The  learned  counsel  for  the  bank  insists 
that  the  general  rule  laid  down  in  many 
cases,  and  particularly  in  United  States  v. 
Kirkpatrick,  9  Wheat.  720,  737,  6  L.  ed.  199, 
-203,  is  applicable  here.  That  rule,  as  stated 
by  Justice  Story  in  the  case  referred  to,  is 
that,  when  there  are  "long  and  running  ac- 
-counts  where  debits  and  credits  are  per- 
petually occurring,  and  no  balances  are 
4'4i  L.  R.  A. 


otherwise  adjudged  than  for  the  mere  pur- 
pose of  making  rests,  .  .  .  that  pay- 
ments ought  to  be  applied  to  extinguish  the 
debt  according  to  the  priority  of  time,  so 
that  credits  are  to  be  deemed  payments  pro 
tanto  of  the  debts  antecedently  due."  But 
this  rule  has  many  qualifications,  and  it 
remains  to  be  seen  whether  it  is  applicable 
under  the  circumstances  of  this  case.  This 
account  was,  it  is  true,  a  running  account. 
It  may  also  be  conceded  that  the  relation 
of  banker  and  depositor,  in  the  absence  of 
some  special  arrangement,  is  that  of  debtor 
and  creditor,  and  that  when  money  is  depos- 
ited it  becomes  the  money  of  the  bank.  Cen- 
tral Nat,  Bank  v.  Connecticut  Mut.  L.  Ins, 
Co.  104  U.  S.  54,  26  L.  ed.  693;  Griasom  v. 
Commercial  Nat.  Bank,  87  Tenn.  350,  3  L. 
R.  A.  273,  10  Am.  St.  Rep.  669,  10  S.  W. 
774.  So,  too,  checks  drawn  by  a  depositor 
are  not  drawn  against  any  particular  item 
of  deposit  theretofore  made,  but  against  the 
account  generally,  and  between  banker  and 
depositor  the  general  rule  of  appropriation 
of  payment  is  ordinarily  applicable. 

In  Clayton's  Case,  1  Meriv.  572,  608,  a 
question  arose  as  to  the  liability  of  a  de- 
ceased partner  in  a  banking  firm  for  a  bal- 
ance due  to  a  depositor  at  his  death.  But 
it  appeared  that^  while  the  business  was  be- 
ing carried  on  by  the  supervising  partners, 
the  depositor  continued  to  make  deposits 
and  draw  checks.  The  question  in  the  case 
was  whether  checks  so  drawn  were  to  be 
treated  as  drawn  against  the  more  recent 
deposits  or  those  made  before  the  defend- 
ant's death.  It  was  held  that  the  money 
drawn  out  was  presumably  that  first  put  in, 
and  the  debt  for  which  the  deceased  partner 
was  liable  thus  paid  off,  leaving  the  surviv- 
ing partners  alone  liable  for  the  balance  due 
the  plaintiff.  Sir  William  Grant,  among 
other  things,  said:  "Presumably  it  is  the 
sum  first  paid  in  that  is  first  drawn  out. 
It  is  the  first  item  on  the  debit  side  of  the 
account  that  is  discharged  or  reduced  by 
the  first  item  on  the  credit  side.  The  ap- 
propriation is  made  by  the  very  act  of 
setting  the  two  items  against  each  other. 
Upon  that  principle  all  accounts  current 
arc  settled,  and  particularly  cash  accounts. 
When  there  has  been  a  continuation  of  deal- 
ings, in  .what  way  can  it  be  ascertained 
whether  the  specific  balance  due  on  a  given 
day  has  or  has  not  been  discharged,  but  by 
examining  whether  payments  to  the  amount 
of  that  balance  appear  by  the  account  to 
have  been  made?  You  are  not  to  take  the 
account  backwards  and  strike  the  balance 
at  the  head  instead  of  the  foot  of  it." 

If  this  was  a  case  between  the  bank  and 
its  depositor,  and  the  rights  of  a  surety  for 
a  limited  period  of  the  time  covered  by  the 
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account  were  not  involved,  it  would  be  of 
easy  disposition,  for  in  such  a  case  it  would 
be  plain  that  every  deposit  would  be  auto- 
matically applied  to  the  credit  side  of  the 
running  account,  thereby  either  enlarging 
the  credit  balance  or  diminishing  the  debtor 
balance.  Every  check  would  presumptively 
be  paid  by  the  first  item  of  deposit,  according 
to  the  principles  of  Clayton's  Case.  But  this 
is  not  Clayton's  Case,  and  is  quite  distin- 
guishable from  it,  by  reason  of  the  fact  that 
this  is  not  a  question  as  to  the  fund  out  of 
which  a  check  is  presumably  paid,  but  one 
of  the  application  of  deposits,  and  the  more 
important  fact  that  the  rights  and  equities 
of  a  surety  for  a  limited  period  cannot  be 
ignored  when  we  come  to  the  appropriation 
of  payments.  These  practices  of  Lea  ran 
on  for  about  four  years.  For  the  two  years 
preceding  the  bond  in  suit  he  was  bonded  by 
a  different  surety  company.  Whether  he 
was  under  bond  prior  to  that  time  does  not 
appear.  If  this  doctrine  of  arbitrarily  ap- 
plying every  deposit  made  by  Connor  k 
Brady  to  the  oldest  item  of  overdraft  is  to 
be  followed,  it  would  be  difficult  to  see  how 
any  liability  could  be  fastened  upon  any  pre- 
ceding surety  for  Lea,  for  the  deposits  made 
during  the  currency  of  the  last  bond  were 
more  than  enough  to  discharge  any  over- 
draft during  the  currency  of  such  prior 
bonds. 

That  the  general  rule  of  applying  every 
unappropriated  payment  to  the  oldest  item 
of  debt  is  subject  to  qualification  where  the 
rights  and  equities  of  third  persons  are  in- 
volved, is  the  teaching  of  such  cases  as 
United  States  v.  January,  7  Cranch,  572,  3 
L.  ed.  443;  United  States  v.  Irving,  1  How. 
250,  11  L.  ed.  120;  and  Jones  v.  United 
States,  7  How.  681,  12  L.  ed.  870.  In  United 
States  V.  January,  7  Cranch,  672,  3  L.  ed. 
443,  it  appeared  that  the  supervisor  had 
kept  one  general  account  only  against  a  col- 
lector who  had  served  two  succesRive  terms 
under  two  bonds  and  with  different  sureties. 
At  the  end  of  his  entire  service  there  was 
a  balance  due  on  this  general  account  of 
$16,181,  for  which  suits  were  started  on 
each  of  the  bonds.  By  terminating  the  ac- 
count with  the  period  ending  when  the  sec- 
ond bond  was  given,  it  appeared  that  only 
$6,483.59  was  then  due.  The  surety  upon 
the  first  bond  claimed  that  subsequent  pay- 
ments by  the  collector  should  be  applied  in 
discharge  of  this  the  oldest  item  in  the  ac- 
count, and  evidence  was  offered  to  show  that 
the  supervisor  had  promised  to  apply  such 
subsequent  payments  in  discharge  of  the 
original  liability,  and  the  circuit  judge  in- 
structed the  jury  that  whether  an  entry  had 
been  made  showing  an  express  application 
in  accordance  with  this  promise  was  imma- 
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terial ;  that,  if  he  had  promised  to  so  apply 
subsequent  payments,  the  application  should 
be  treated  as  made.  The  Supreme  Court, 
after  stating  the  general  rule  in  reference 
to  the  application  of  payments,  said:  "In- 
this  case  a  majority  of  the  court  is  of  opin- 
ion that  the  rule  adopted  in  ordinary  cases 
is  not  applicable  to  a  case  circumstanced  as^ 
this  is,  where  the  receiver  is  a  public  officer, 
not  interested  in  the  event  of  the  suit,  and 
who  receives  on  account  of  the  United 
States,  where  the  payments  are  indiscrim- 
inately  made,  and  where  different  sureties, 
under  distinct  obligations,  are  interested. 
It  will  be  generally  admitted  that  moneys 
arising  due,  and  collected  subsequently  to 
the  execution  of  the  second  bond,  cannot  be 
applied  to  the  discharge  of  the  first  bond 
without  manifest  injury  to  the  surety  in 
the  second  bond,  and,  vice  versa,  justice  be- 
tween the  different  sureties  can  only  be  done 
by  reference  to  the  collector's  books,  and  the 
evidence  which  they  contain  may  be  sup- 
ported by  parol  testimony,  if  any,  in  the 
possession  of  the  parties  interested.  The- 
court  is  of  opinion  that  the  circuit  court 
erred  in  the  opinion  given,  and  that  it  be  re- 
versed." 

In  United  States  v.  Irving,  1  How.  256,  11 
L.  ed.  122,  it  appeared  that  the  collector  had' 
served  three  terms  under  different  bond» 
with  different  sureties.  At  the  end  of  the- 
first  term  a  large  balance  was  charged' 
against  him  arising  under  the  previous  term,, 
and  at  the  commencement  of  the  third  term- 
a  balance  was  charged  against  him  arising 
under  the  second  term.  Suit  was  brought 
upon  the  second  bond,  and  a  question  arose- 
as  to  whether  payments  made  by  the  col- 
lector after  his  third  term  had  begun  should 
be  applied  to  the  discharge  of  his  liability 
under  his  bond  for  the  second  term.  Bv 
the  system  in  which  the  account  had  beeir 
kept  by  the  Treasury  Department,  all  of 
the  sureties  except  those  for  the  last  term 
would  be  discharged,  inasmuch  as  the  bal- 
ance due  at  the  end  of  one  term  was  carried 
forward  as  a  charge  against  the  succeedini^ 
term,  and  payments  subsequently  made  cred 
ited  in  discharge  of  the  balance  so  brought 
forward.  This  method  was  defended  as  be- 
ing sanctioned  by  the  general  rule  which 
permits  the  debtor  or  the  creditor  to  appro- 
priate payments,  and  Clayton's  Case,  1 
Meriv.  606,  was  much  relied  upon.  But  the 
court  said  that  it  did  not  regard  the  doc- 
trine applicable,  but  that  the  case  was  gov- 
erned by  United  States  v.  January,  7 
Cranch,  572,  3  L.  ed.  443,  different  sureties? 
under  different  obligations  being  interested. 
Among  other  things,  the  court  said:  'The- 
officers  of  the  treasury  cannot,  by  any  exer- 
cise of  their  discretion,  enlaTge  or  restrict 
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the  obligation  of  the  collector's  bond.  Much 
less  can  they,  by  the  mere  fact  of  keeping 
an  account  current,  in  which  debits  and 
credits  are  entered  as  they  occur,  and  with- 
out any  express  appropriation  of  payments, 
affect  the  rights  of  sureties.  The  collector 
is  a  mere  agent  or  trustee  of  the  govern- 
ment. He  holds  the  money  he  receives  in 
trust,  and  is  bound  to  pay  it  over  to  the 
government  as  the  law  requires.  And  in 
the  faithful  performance  of  this  trust  th(^ 
sureties  have  a  direct  interest,  and  their 
rights  cannot  be  disregarded.  It  is  true,  as 
argued,  if  the  collector  shall  misapply  the 
public  funds,  his  sureties  are  responsible. 
But  that  is  not  the  question  under  consid- 
eration. The  collector  does  not  misapply 
the  funds  in  his  hands,  but  pays  them  over 
to  the  government,  without  any  special  di- 
rection as  to  their  application.  Can  the 
treasury  officers  say,  under  such  circum- 
stances, that  the  funds  current Iv  received 
and  paid  over  shall  be  appropriated  in  dis- 
charge of  a  defalcation  which  occurred  long 
before  the  sureties  were  bound  for  the  col- 
lector, and  by  such  appropriation  hold  the 
sureties  liable  for  the  amount?  The  state- 
ment of  the  case  is  the  best  refutation  of  the 
argument.  It  is  so  unjust  to  the  sureties, 
and  so  directly  in  conflict  with  the  law  and 
its  policy,  that  it  requires  but  little  con- 
sideration. 

"If  the  collector  be  in  default  for  a  pre- 
ceding term,  it  is  the  duty  of  the  Treasury 
Department  to  require  payment  from  him 
and  his  sureties  for  that  term.  To  pay 
such  defalcation  out  of  accruing  receipts 
during  a  subsequent  term,  even  with  the 
assent  of  the  collector,  would  be  a  fraud 
upon  the  sureties  for  such  term.  The  money 
in  the  hands  of  the  collector  is  not  his 
money.  Without  a  violation  of  his  duty, 
he  cannot- appropriate  it  as  such.  He  pays 
it  over  in  the  performance  of  his  duty, — 
the  duty  which  the  sureties  have  undertaken 
that  he  shall  faithfully  perform.  And  shall 
the  sureties  not  be  exonerated?  The  col- 
lector has  done  all  that  they  stipulated  he 
should  do.  How,  then,  can  they  be  made  re- 
sponsible? It  is  contended  that  their  re- 
sponsibility arises,  not  from  the  default  of 
the  collector,  but  from  the  appropriation  of 
his  payments  by  the  treasury.  This,  at  least, 
is  the  fair  result  of  the  doctrine  advanced. 
For,  if  such  appropriation  is  properly  mado 
by  the  treasury,  in  payment  of  a  defalcation 
of  the  collector  before  the  commencement 
of  a  current  term,  it  must  follow  that  the 
sureties  for  such  term  are  responsible  for 
the  amount  thus  paid." 

In  Jones  v.  United  States,  7  How.  681, 
688,  12  L.  ed.  870,  872,  it  was  held  that, 
when  a  running  account  is  kept  at  the  Post- 
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oHice  Department  between  the  United  States 
and  the  Postmaster,  in  which  all  postages 
are  charged  to  him  and  credit  given  for  all 
payments  made,  this  mode  of  keeping  the- 
account   amounted   to   an   election   by   the- 
creditor  to  apply  the  payments,  as  they  arc- 
successively   made,    to    the   extinguishment 
of   preceding  balances.    But  the  court,  re- 
ferring to  the  cases  we  have  cited  above;, 
said:    ''In   instances  of  official  bonds  exe- 
cuted by  the  principal  at  different  times, 
with  separate  and  distinct  sets  of  sureties^ 
this  court  hae^  settled  the  law  to  be  that  the- 
responsibility  of  the  separate  sets  of  sure- 
ties must  have  reference  to,  and  be  limited! 
by,  the  periods  for  which  they  respectively 
undertake  by  their  contract,"  etc. 

It  is  a  mistake  to  say  that  these  cases- 
decided  by  the  United  States  Supreme  Court 
are  to  be  regarded  as  resting  upon  any  pe- 
culiar public  policy,  or  that  the  principle- 
is  applicable  only  to  the  bonds  given  by 
governmental  officials.  The  fundamental 
idea  upon  which  the  cases  rest  is  that  the 
rights  and  interests  of  independent  sets  of 
sureties  for  distinct  periods  of  time  would^ 
be  unjustly  sacrificed  by  applying  pay  men  ts- 
arbitrarily  to  the  oldest  debt.  That  the 
cases  all  involved  public  officials  and  officiate 
bonds  seems  to  afford  no  reason  for  limit' 
ing  them  to  official  bonds. 

These  judgments  are  undoubtedly  in  con- 
flict with  such  cases  as  Owynne  v.  Bumell, 
7  Clark  &  F.  572 ;  State  v.  Sooy,  39  N.  J. 
L.   539;    Seymour  v.    Van  Slyck,   8   Wend. 
403;  Stone  v.  Seymour,  15  Wend.  19;  and' 
Sandwich  v.  Fish,  2  Gray,  298, — in  all  of 
which  cases  it  seems  to  have  been  held  that, 
when  an  official  has  held  several  successive- 
terms  under  bonds  with  different  sets  of 
sureties,  he  may  apply  the  revenue  arising 
in  one  term  to  the  payment  of  a  balance- 
due  under  a  former  term,  and  thus  exonerate 
one  set  of  sureties  at  the  expense  of  an- 
other.    Neither  does  the  fact  that  the  offi- 
cial receiving  the  payment  was  aware  of  the* 
source  of  the  money  seem  to  have  been  re- 
garded as  material.    In  the  New  Jersey  case 
the  iiiju»ticc  of  the  unqualified  right  of  the- 
debtor  to  apply  a  payment  as  he  pleases,  and 
without  regard  to  its  effect  upon  independ- 
ent sets  of  securities,  is,  in  part,  put  upon 
the  ground  that  to  hold  otherwise  Would  sub- 
ject the  public  to  loss  by  rascally  officials 
whose  honesty  had  been  guaranteed,  by  the- 
complaining  sureties. 

State  use  of  Buchanan  County  v.  Smith, 
26  Mo.  226,  72  Am.  Dec.  204,  has  also  beem 
cited  by  counsel  for  the  bank  as  an  author^ 
ity  supporting  the  general  right  of  an  offi- 
cial debtor  to  apply  his  payments  on  any 
one  of  two  or  more  liabilities.  But  the  Mis- 
souri court  ruled  that,  if  the  treasurer  re- 
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ceiving  the  payment  knew  that  the  money 
arose  from  current  collections,  the  state 
would  not  be  permitted  to  so  apply  it  as  to 
do  a  wrong  to  the  security  upon  the  current 
bond.  This  would  seem  to  be  a  qualification 
commending  itself  to  the  conscience  of  a 
court  by  reason  of  principles  of  common 
honesty.  But  in  the  case  at  bar  neither  the 
debtor  nor  the  creditor  has  made  any  ap- 
propriation, and  the  deposits  made  were  of 
the  money  of  the  debtor,  and  unaffected  by 
any  equitable  charge  in  favor  of  either  set 
of  sureties,  or  the  bank  as  the  creditor.  It 
was  therefore  quite  within  the  general  rule 
that  Connor  &  Brady  should  have  the  right 
to  apply  their  deposits  to  any  debt  due  by 
them  to  the  bank.  But  they  made  no  ap- 
propriation whatever,  and  the  right  and 
duty  of  regarding  the  rights  of  successive 
sets  of  sureties,  when  the  court  is  called 
upon  to  make  an  appropriation,  is  conceded 
in  the  cases  which  maintain  most  strongly 
the  debtor's  right  to  apply  his  payments 
without  regard  to  the  source  of  the  money 
or  the  rights  of  sureties.  Thus,  in  Seymour 
V.  Van  Hlyck,  8  Wend.  404,  it  was  held 
that,  where  sureties  are  bound  for  the  pay- 
ment over  of  moneys  by  their  principals, 
and  a  general  account  has  been  kept  with 
the  principal  in  which  all  debts  and  credits 
are  entered,  the  court  should  not  apply  the 
payments  to  the  oldest  item  of  debt,  "if  in 
the    progress    of    the    account   there    be    a 


change  of  sureties,"  and  that  in  such  cir- 
cumstances, there  being  no  appropriation  by 
either  party,  '*each  set  of  sureties  is  en- 
titled to  the  benefit  of  the  moneys  received 
during  the  period  of  their  respective  surety- 
ship." This  rule  was  approved  on  appeal 
in  8t<me  v.  ^'eytriour,  15  Wend.  19,  33,  after 
an  elaborate  consideration  of  the  principles 
upon  which  the  courts  should  proceed  in  ap- 
plying payments.  In  State  v.  8ooy,  39  N. 
J.  L.  539,  546,  it  was  also  recognized  that, 
when  the  court  is  called  upon  to  appropriate 
payments,  the  equities  of  third  persons 
should  be  regarded.  How  these  equities 
should  be  regarded  is,  we  think,  plainly  in- 
dicated by  the  opinions  of  the  Supreme 
Court  in  United  States  v.  January,  7 
Cranch,  572,  3  L.  ed.  443 ;  United  States  v. 
Irving,  1  How.  256,  11  L.  ed.  122 ;  and  Jones 
V.  United  States,  7  How.  681,  688,  12  L.  ed. 
870,.  872. 

Having  regard  to  the  terms  of  the  bond, 
we  conclude  that  the  surety  company  is  only 
liable  for  the  difference  between  the  deposits 
and  checks  of  Connor  &  Brady  during  the 
running  of  the  bond.  If  the  amount  they 
deposited  during  that  period  exceeded  the 
amount  they  drew  out,  no  loss  resulted  from 
the  fraudulent  practices  of  Lea  during  the 
currency  of  the  bond.  The  account  being 
thus  stated,  the  court  below  did  not  err  in 
directing  a  verdict  for  the  surety  company. 

Judgment  affirmed. 


UTAH  SUPREME  COURT. 


Phoebe  A.  HEARST  et  al,  Appfs., 

V. 

PUTNAM    MINING     COMPANY     et     at., 

Respts. 


( Utah. 
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1.     Holdera   of   stoGk   in   a   corporation 
the  property  of  vrhlch  has  been  sold 

cannot  maintain  a  suit  to  enforce  a  trust  in 
such  property  for  their  own  benefit  on  the 
theory  that  the  directors  of  the  company  were 
gnilty  of  fraud  in  disposing  of  it. 
IS.  A  Judfrment  In  favor  of  defendants 
In  a  suit  by  one  stockli older  of  a  cor- 
poration on  its  behalf  to  compel  a  restora- 
tion to  It  of  property  alleged  to  have  been 
fraudulently  transferred  by  its  directors,  to 
which  the  corporation  is  a  party,  is  a  bar  to 
a  subsequent  suit  by  another  stockholder  to 
obtain  the  same  relief. 

(July  28,  1904.) 

Note. — As  to  right  of  stockholder  to  sue  In 
equity  without  Joining  corporation,  see  also.  In 
this  series,  Converse  v.  Hood,  4  L.  R.  A.  521 ; 
Mack  V.  De  Bardelelien  Coal  &  I.  Co.  9  L.  R.  A. 
050 ;  and  Kidd  v.  New  Hampshire  Traction  Co. 
ante,  574. 
m  L.  R.  A. 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Salt  Lake  County 
in  favor  of  defendants  in  an  action  brought 
to  enforce  a  trust  in  certain  property  al- 
leged to  belong  to  a  corporation  in  which 
plaintiffs  were   stockholders.    Affirmed. 

Statement  by  Bartoh,  J. : 

This  is  an  action  in  equity  resulting  from 
certain  mining  transactions,  whereby  the 
plaintiffs  claim  they  were  defrauded. 

From  the  pleadings  and  the  record,  it  ap- 
pears, in  substance,  that  the  defendant  Put- 
nam Mining  Company  was  a  corporation 
organized  under  the  laws  of  Utah,  with  a 
capital  stock  of  100,000  shares,  of  the  par 
value  of  $10  each.  When  the  transactions, 
of  which  complaint  is  made,  occurred,  each 
of  the  plaintiffs  was  the  owner  of  3,293 
shares  of  that  stock.  The  company  owneti 
12  mining  claims,  with  all  their  "appurte- 
nances, buildings,  tunnels,  shafts,  tools 
thereon  and  therein,"  situate  in  Sununit 
county,  Utah.  The  defendant  William  M. 
Ferry  was  the  vice  president  and  a  director 
of  the  company,  and  on  about  October  16, 
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1805.  the  company  gave  him  a  lease  and 
•bond  on  3aid  mining  property,  whereby  it 
was,  in  substance,  agreed  that  Ferry  should, 
«t  his  own  expense,  operate  and  develop  the 
premises  for  a  period  of  two  years  from  the 
date  of  the  lease,  and  should  yield  and  pay 
to  the  lessor  20  per  cent  in  value  of  all  pay 
'Ores  which  he  would  mine  and  extract  under 
the  lease;  that  the  lessee  should  have  the 
xlisposal  of  certain  "treasury  stock"  of  the 
•company,  to  aid  him  in  defraying  the  ex- 
pense of  developing  the  mine  under  his 
lease;  that  he  should  have  an  option,  at  any 
rtime  before  the  expiration  of  the  lease,  to 
purchase  the  said  premises  and  property  for 
•the  sum  of  $300,000,  the  money  to  be  paid 
.to  the  lessor;  and  that  the  lessee  would  not 
assign  the  lease,  or  any  interest  therein, 
without  the  consent  of  the  lessor.  There- 
after the  lease  and  bond  were  extended  to 
October  16,  1898,  and  on  May  20,  1898,  they 
were  extended  to  October  16,  1900.  On  Au- 
•gust  15,  1899,  the  lessee,  having  then  be- 
come financially  unable  to  proceed  with  the 
'work  of  developing  the  property,  assigned 
.«ii  undivided  two-thirds  interest  in  his  lease 
and  bond  to  Francis  Smith  and  David  G. 
McLaughlin,  both  of  them  since  deceased,  on 
•condition  that  the  Putnam  company  would 
consent  to  such  assignment.  The  assignees, 
by  the  assignment,  agreed  to  prosecute  the 
•development  work  on  the  property,  agreeably 
•to  the  lease,  at  their  own  expense,  upon  the 
condition  that  the  assignor  would  procure 
«  reduction,  in  the  purchase  price  of  the 
property  under  the  option,  from  $300,000  to 
450,000.  On  September  18,  1899,  the  regular 
jinnual  meeting  of  the  stockholders  of  the 
Putnam  company  was  held  for  the  election 
oi  officers,  and  such  other  business  pertain- 
ing  to  the  business  and  property  of  the  com- 
pany as  might  properly  come  before  it.  At 
that  meeting  the  stockholders  present,  rep- 
resenting 66,411  shares  of  the  99,360  shares 
•of  the  capital  stock  then  issued  and  out- 
standing, did,  by  unanimous  vote,  adopt  and 
pass  a  resolution  authorizing  and  instruct- 
ing the  board  of  directors  of  the  company, 
by  its  president  and  secretary,  to  execute 
and  deliver  to  Ferry  an  instrument  in  writ- 
ing changing  and  modifying  the  lease  and 
bond  in  the  particulars  following:  (1)  Ex- 
tending the  time  of  said  lease  and  bond  or 
option  to  purchase  from  October  16,  1900, 
to  October  16,  1903.  (2)  Reducing  the 
.amount  to  be  paid  for  said  property,  under 
fiaid  option  to  purchase,  from  $300,000  to 
$50,000.  (3)  Permitting  Ferry  to  make  such 
disposition  of  the  lease  and  bond,  by  sub- 
letting or  otherwise,  as,  in  his  discretion, 
be  might  deem  to  be  for  the  best  advantage 
in  developing  the  mining  claims.  And  there- 
After  the  president  and  secretary  of  the  Put- 
nam company  executed  and  delivered  to 
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Ferry,  under  the  seal  of  the  corporation, 
the  instrument  thus  requinMi  by  the  resolu- 
tion, modifying  the  lease  and  bond  in  the 
particulars  mentioned.  The  assignees  then 
proceeded,  under  the  lease  and  bond,  to 
prosecute  the  work  of  mining  and  developing 
the  claims.  They  sunk  a  shaft  to  the  depth 
of  400  feet,  and  did  other  mining  work  at 
a  cost  to  them  of  over  $33,000;  and  after- 
wards the  lessees,  and  others  associated 
with  them,  organized,  imder  the  laws  of 
Utah,  the  defendant  Quincy  Mining  Com- 
pany, with  a  capital  of  $75,000,  and  Ferry 
and  his  associates  assigned  the  lease  and 
bond  to  the  latter  company  for  shares  of  its 
capital  stock.  On  December  6,  1901,  the 
Quincy  company  elected  to  exercise  the  op- 
tion, under  the  lease  and  bond,  to  purchase 
the  mining*  claims  and  property  for  $50,000, 
and  thereupon  paid  that  sum  to  the  Putnam 
company,  and  received  from  it  a  deed  to  the 
property,  as  provided  in  the  lease  and  bond 
and  the  modifications  thereof.  A  part  of  the 
sum  thus  paid  to  the  Putnam  Mining  Com- 
pany was  used  by  that  company  to  pay  its 
debts,  and  out  of  the  entire  residue  a  divi- 
dend of  48  V^  cents  per  share  was  declared 
on  its  capital  stock,  which  was  paid  to  its 
stockholders ;  and  the  plaintiffs  received  and 
accepted  the  dividends  on  their  shares  of 
stock,  the  same  as  did  the  other  stockhold- 
ers of  the  company. 

The  plaintiffs  allege  in  their  complaint 
that  all  these  various  transactions  by  which 
the  property  of  the  Putnam  company  was 
leased,  and  afterwards  sold  to  the  Quincy 
company,  were  fraudulent;  that  Ferry,  be- 
ing the  vice  president  and  a  director  of  the 
company,  was  seeking  his  own  profit  and 
advantage,  to  the  disadvantage  of  the  cor- 
poration, and  to  the  sequestration  and  dis- 
sipation of  its  property;  that  the  board  of 
directors  were  in  collusion  with  him  and  un- 
der his  control;  that  the  majority  of  the 
stockholders  were  in  collusion  with  him  to 
defraud  the  minority;  that  there  was  no 
necessity  for  leasing  the  property  in  order 
to  develop  it;  that  it  could  have  been  pros- 
pected and  developed  better  by  the  corpora- 
tion itself;  that  Ferry  had  special  knowl- 
edge of  the  richness  of  the  ore  bodies  which 
were  beneath  the  surface  of  the  claims; 
that  he  and  his  associates  and  those  in  col- 
lusion with  him,  knew  of  the  great  value  of 
the  property;  that  the  transactions  were 
had  and  done  with  the  intent  to  get  for 
themselves  property  of  the  Putnam  Mining 
Company  which  was  worth  millions  of  dol- 
lars for  the  grossly  inadequate  sum  of  $50,- 
000,  to  the  injury  of  the  Putnam  Mining 
Com.pany,  and  in  fraud  of  the  minority 
stockholders;  that  plaintiffs  did  not  know 
of  the  fraud  which  had  been  committed  till 
after  it  bad  been  done,  and  until  bfter  they 
50 
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had  accepted  the  eaid  dividend  out  of  the 
$50,000  purchase  money;  that,  the  directors 
of  the  Putnam  Mining"  Company  being  in 
collusion  with  Ferry  and  his  associates  and 
with  the  Quincy  Mining  Company,  to  ask 
them  to  proceed  to  have  these  fraudulent 
things  undone  would  be  to  ask  a  vain  thing; 
that^  since  the  sale  by  the  Putnam  company 
to  the  Quincy  company  of  the  property  in 
question,  the  latter  company  has  sold  and 
conveyed  it  to  the  Daly-West  Mining  Com- 
pany for  30,000  shares  of  its  capital  stock; 
that  before  the  sale  to  the  Daly- West  com- 
pany the  Quincy  company  distributed  to  its 
stockholders  $1,200,000  in  dividends  derived 
from  working  said  mining  claims;  that  the 
Quincy  company  has  on  hand  in  its  treasury 
about  $200,000  derived  in  the  same  way; 
that  the  plaintiffs  are  entitled  td  and  should 
receive  .06586  of  all  of  such  money  and 
stocks,  as  their  share  of  the  proceeds  which 
resulted  from  these  alleged  fraudulent  trans- 
actions. * 

The  demands  of  the  plaintiffs  are  that  the 
lease  and  bond,  and  the  several  instruments 
of  conveyance  resulting  from  the  lease  and 
bond,  be  declared  null  and  void;  that  an  ac- 
count be  taken  of  all  the  money  and  stocks 
received  by  the  Quincy  Mining  Company,  or 
due  to  it,  to  ascertain  the  just  proportion 
which  should  be  paid  by  the  defendants  to 
plaintiffs;  aud  that,  upon  such  accounting, 
judgment  be  entered  in  favor  of  the  plain- 
tiffs for  the  amount  due  them. 

The  answer  denies  the  material  allega- 
tions of  the  complaint;  pleads  affirmative 
matter  showing  the  nature  of  the  trans- 
actions of  which  the  plaintiffs  complain; 
and,  as  a  separate  affirmative  defense,  and 
as  a  bar  to  this  action,  it  is  averred  that 
heretofore  Margaretta  V.  Rogers,  one  of  the 
shareholders  of  the  Putnam  Mining  Com- 
pany, prosecuted,  in  the  right  and  for  the 
benefit  of  the  corporation,  a  suit,  in  the  dis- 
trict court  for  Summit  county,  to  set  aside 
and  annul  the  said  sale  and  transfer  of  the 
same  property  of  the  Putnam  company,  for 
the  same  alleged  grounds  and  the  identical 
dealings  and  transactions  which  are  alleged 
and  set  forth  in  the  complaint  herein;  that 
in  said  action  the  Putnam  Mining  Company 
and  the  Quincy  Mining  Company  were  made 
parties  defendant  with  Ferry,  and  as  such 
appeared  in  that  action;  that,  upon  trial 
thereof  in  the  district  court,  it  was  ad- 
judged that  neither  Mrs.  Rogers  nor  the 
Putnam  Mining  Company  was  entitled  to  an 
accounting,  nor  to  any  relief  on  account  of 
the  alleged  dealings,  because  the  same  were 
in  all  respects  fair  and  just;  that  findings 
and  judgment  were  entered  accordingly ;  and 
that  the  same  is  now  a  valid  and  subsisting 
judgment.  To  this  special  and  separate  de- 
fense the  plaintiffs  demurred  upon  the 
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ground  tliat  it  did  not  state  facts  sufficient 
to  constitute  a  defense,  and  also  moved  to 
strike  out  certain  portions  of  the  answer. 
On  October  5,  1903,  the  demurrer  was  over- 
ruled, the  motion  to  strike  out  denied,  and 
the  further  hearing  continued  to  October 
10,  1903,  on  which  date,  as  appears  from 
the  findings  of  fact,  this  "cause  came  on 
regularly  for  trial"  before  the  court  sitting^ 
without  a  jury,  and  that  the  ''plaintiffs  de- 
clined to  offer  any  testimony  whatever  in 
support  of  their  complaint  in  this  cause.'^ 
but  stated  in  open  court  that  they  would 
stand  upon  their  complaint,  and  tiieir  ex.- 
ceptions  to  the  rulings  of  the  court,  as  to 
their  demurrer  and  motion,  and  thereupon 
rested.  The  defendants  then,  '*to  sustain  the 
issues  on  their  part,"  introduced  in  evidence 
the  judgment  roll  in  the  case  of  Rogers  ▼. 
Ferry  et  al,,  above  referred  to  as  pleaded  in 
the  answer,  and  also  the  deposition  of  Wil- 
liam M.  Ferry,  and  rested.  The  plaintiffs  in- 
troduced no  evidence  in  rebuttal,  and  there- 
upon, after  submission  of  the  cause  for  de- 
cision, the  court  found  the  issues  in  favor 
of  the  defendants  upon  the  merits,  and  ren- 
dered judgment  of  dismissal  of  the  com- 
plaint and  for  costs.   The  plaintiffs  appeal. 

MesarB,  MarsliAll  Ss  Boyle  and  C.  0» 
Dejy  for  appellants: 

To  make  the  Rogers  Case  a  bar  to  the 
case  now  before  this  court,  defendants  must, 
among  other  things,  show  that  the  issues 
were  the  same;  that  the  parties  were  the 
same ;  and  that  all  the  issues  between  plain- 
tiffs and  defendants  in  the  case  at  bar  were 
heard  and  determined  in  the  Rogers  Case; 
that  plaintiffs  in  the  case  at  bar  were  in 
the  Rogers  Case,  had  their  day  in  court  in 
that  case,  had  all  the  issues  they  present  in 
the  case  at  bar  presented,  heard,  and  de- 
termined in  the  Rogers  Case.  In  the  Rogers 
Case  the  facts  given  show  that  the  claim  of 
plaintiff  is  based  upon  the  private  agree- 
ment between  Mrs.  Rogers  and  Ferry.  The 
plaintiffs  in  the  case  at  bar  had  no  interest 
in  that  controversy.  There  is  no  allegation 
that  the  question  in  the  Rogers  Case  wa» 
one  of  common  or  general  interest  to  many 
persons,  or  that  the  parties  were  numerous,, 
and  it  was  impracticable  to  bring  them  all 
before  the  court,  and  that  Mrs.  Rogers  sued 
in  behalf  of  or  for  the  benefit  of  all  these 
persons. 

Carey  v.  Brown,  58  Cal.  180;  22  Enc.  PL 
&  Pr.  p.  193;  11  Enc.  PI.  &  Pr.  842. 

Neither  of  these  companies  pretended  to» 
or  did,  represent  Hearst  and  Haggin  in  the 
Rogers  suit. 

Central  R,  Co,  ▼.  Mills,  113  U.  S.  249, 
28  L.  ed.  949,  5  Sup.  Ct  Rep.  456. 

The  Putnam  company,  in  making  the 
lease,  bond,  and  deed,  exceeded  its  powers. 
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and  violated  its  duty  to  Hearst  and  Haggin 
and  its  other  stockholders.  How,  then,  can 
it  be  said  that  in  the  Refers  Case,  or  any 
other  case  to  which  it  was  a  party,  the  Put- 
nam company,  as  a  corporation  and  under 
its  corporate  powers,  had  the  power  to  rep- 
resent Hearst  and  Haggin  and  bind  them  as 
authorizing,  validating,  or  making  good  in 
any  way  its  unlawful  or  fraudulent  acts. 

Central  Transp,  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  35  L.  ed.  55,  11  Sup. 
Ct.  Rep.  478;  Oregon  R.  &  Nav.  Co.  v.  Ore- 
gonian  R.  Co.  130  U.  S.  1,  32  L.  ed.  837,  9 
Sup.  Ct.  Rep.  409;  McCormick  v.  Market 
Nat.  Bank,  166  U.  S.  549,  41  L.  ed.  821,  17 
Sup.  Ct.  Rep.  433;  Kennan  v.  Rundle,  81 
Wis.  212,  51  N.  W.  430;  First  Nat.  Bank  v. 
Hawkins,  174  U.  S.  370,  43  L.  ed.  1010,  19 
Sup.  Ct.  Rep.  739. 

The  unanimous  consent  of  the  sharehold- 
ers could  not  authorize  or  make  valid  an  act 
of  the  corporation  outside  of  its  corporate 
powers. 

Oermania  Safety-Vault  d  T.  Co.  v.  Boyn- 
ton,  19  C.  C.  A.  118,  37  U.  S.  App.  602,  71 
Fed.  801;  Gashwiler  v.  Willis,  33  Cal.  12, 
91  Am.  Dec.  607. 

Where  the  statute  provides  how  a  corpora- 
tion shall  be  dissolved,  it  must  be  so  dis- 
solved, and  a  transfer  of  all  its  assets  is  a 
violation  of  the  statute. 

Kohl  V.  lAlienthal,  81  Cal.  386,  6  L.  R.  A. 
620,  22  Pac.  689,  20  Pac.  401. 

Hearst  and  Haggin  for  themselves  per- 
sonally as  stockholders,  and  not  as  repre- 
Bentatives  of  the  corporation,  have  a  right 
to  sue,  on  their  own  behalf,  a  corporation 
and  persons  implicated  with  it  in  the  case 
made  by  this  complaint,  for  the  wrongful, 
illegal,  and  fraudulent  acts  of  defendants, 
in  which  there  is  no  complete  remedy  at 
law,  but  in  which  they  have  a  right  to  sue 
in  equity  all  parties  who  have  wronged 
them,  and,  if  they  prove  what  they  have  al- 
leged, have  accounting  against  all  or  any  of 
the  parties  to  that  wrong,  or  against  any 
one  of  them. 

Ervin  v.  Oregon  R.  d  Nav.  Co.  20  Fed. 
682;  Dodge  v.  Woolsey,  18  How.  331,  15  L. 
cd.  401;  Uatces  v.  Oakland,  104  U.  S.  450, 
26  L.  ed.  827;  MacOinniss  v.  Boston  d  M. 
Consol.  Copper  d  8.  Min.  Co.  55  0.  C.  A. 
648,  119  Fed.  101;  East  Tennessee,  V.  d  G. 
R.  Co.  v.  Orayson,  119  U.  S.  240,  30  L.  ed. 
382,  7  Sup.  Ct.  Rep.  190;  Central  R.  Co.  v. 
Mills,  113  U.  S.  249,  28  L.  ed.  949,  5  Sup.  Ct. 
Rep.  466;  First  Nat.  Bank  v.  Oraham,  100 
U.  S.  699,  26  L.  ed.  750;  Daniels  v.  Teamey, 
102  U.  S.  415,  26  L.  ed.  187;  Heath  v.  Eric 
R.  Co.  8  Blatchf.  347,  Fed.  Cas.  No.  6,306. 

Messrs.  Arthur  Brown,  H.  P.  Hender- 
■oiif  A.  Howatt  and  Ogden  Hilesy  with 
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Messrs.  Pieroe,  Crltchlow,  A  Barrette, 

for  respondents: 

The  plaintiffs,  the  supposed  cestuis  que 
trust,  have  no  property  in  trust,  for  the 
property  in  question  is  not  the  property  of 
plaintiffs,  but  the  property  of  the  Putnam 
Mining  Company. 

The  property  of  the  corporation  is  not 
the  property  of  its  stockholders  in  any  legal 
or  equitable  sense. 

Oorham  v.  GUson,  28  Cal.  479;  Smith  v. 
Hurd,  12  Met.  385,  46  Am.  Dec.  690;  Abbott 
V.  Merriam,  8  Cush.  690;  Forbes  v.  Mem- 
phis, E.  P.  d  P.  jB.  Co.  2  Woods,  323,  Fed. 
Cas.  No.  4,926;  Davenport  v.  Dows,  18 
Wall.  626,  21  L.  ed.  938 ;  Church  v.  Citizend* 
Street  R.  Co.  78  Fed.  526;  Big  Creek  Gap 
CoaX  d  I.  Co.  V.  American  Loan  d  T,  Co.  62 
C.  C.  A.  351,  127  Fed.  626. 

If  we  look  at  the  pleadings  in  this  ac- 
tion and  the  judgment  roll  in  the  Rogers 
suit,  it  is  shown  that  Mrs.  Rogers's  suit  on 
her  amended  complaint  in  that  action  was 
intended  to  undo  these  very  transactions 
which  are  here  complained  of  as  l^ing  a 
fraud  on  the  Putnam  company.  That  suit 
having  been  brought  by  Mrs.  Rogers  in 
the  right  of  the  Putnam  company,  it  and  all 
the  stockholders  are  bound  by  the  judgment 
by  the  rule  of  representation. 

Freeman,  Judgm.  4th  ed.  176;  Hawkins 
v.  Glenn,  131  U.  S.  329,  33  L.  ed.  191,  9  Sup. 
Ct.  Rep.  739;  Glenn  v.  Liggett,  136  U.  S. 
644,  34  L.  ed.  267,  10  Sup.  Ct.  Rep.  867. 

In  the  Rogers  Case  and  in  this  there  exist 
the  required  legal  identities  to  make  the 
judgment  in  that  case  a  bar  to  this  action, 
viz.:  (1)  Identity  of  cause  of  action;  (2) 
identity  of  subject-matter;  (3)  identity  of 
purpose  and  object;  (4)  identity  in  the 
quality  of  the  persons  for  or  against  whom 
the  claim  is  made,  and  identity  of  the  thing 
adjudged. 

Freeman,  Judgm.  4th  ed.  252;  Lyon  v. 
PeHn  d  O.  Mfg.  Co.  126  U.  S.  698,  31  L.  ed. 
838,  8  Sup.  Ct.  Rep.  1024. 

When  the  thing  adjudged  is  the  same, 
even  though,  in  a  technical  sense,  the  cause 
of  action  is  different,  still  the  former  ad- 
judication is  a  bar. 

New  Orleans  v.  Citizens*  Bank,  167  U.  S. 
395,  42  L.  ed.  210,  17  Sup.  Ct.  Rep.  905; 
Kessler  v.  Ensley  Co.  123  Fed.  546 ;  Thomp. 
Corp.  4491. 

It  was  the  usual  practice  of  this  corpora- 
tion, for  the  stockholders,  at  annual  meet- 
ings, to  do  any  kind  of  business  pertaining 
to  the  corporation,  and  such  custom  and 
practice  have  been  sustained  by  decisions 
of  courts. 

Mutual  F.  Ins.  Co.  v.  Farquhar,  86  Md. 
668,  39  Atl.  527 ;  Warner  v.  Mower,  11  Vt. 
386;  State  ea  rel.  Atty.  Gen.  v.  Conklin,  34 
Wis.  21. 
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The  majority  of  the  stockholders  ought  to 
control  when  acting  bona  fide. 

4  Thomp.  Corp.  4633. 

Ignorance  of  facts  complained  of  as  fraud 
has  been  held  no  excuse  for  laches,  when 
the  facts  were  evidenced  by  public  records 
accessible  to  all,  unless  some  affirmative  act 
of  deceit  be  shown,  or  some  device  be  proved, 
which  is  intended,  or  which  might  be  ef- 
fectual, to  prevent  inquiry  and  exclude  sus- 
picion. 

Lant  V.  Manley,  71  Fed.  7. 

The  rules  which  govern  dealings  with 
property  of  an  ordinary  character,  whose 
value  is  subjected  to  ordinary  contingencies 
and  fluctuations,  do  not  equally  apply  to 
mining  property,  the  value  of  which  has 
been  ascertained  and  developed  by  mining 
explorations  made  subsequent  to  the  trans- 
actions complained  of. 

Raht  V.  Sevier  Min.  d  Mill.  Co.  18  Utah, 
290,  54  Pac.  889;  Clegg  v.  Edmondaon,  8 
De  G.  M.  &  G.  808;  Ttoin-Lick  Oil  Vo,  v. 
Marhury,  91  U.  S.  587,  23  L.  ed.  329;  Cur- 
tis v.^Lakin,  36  C.  C.  A.  222,  94  Fed.  251; 
Say  re  v.  Citizens'  Gaslight  d  Heat  Co,  69 
Cal.  214,  10  Pac  408;  Great  West  Min.  Vo. 
V.  Woodmas  of  Alston  Min.  Co.  14  Colo. 
90,  23  Pac.  908. 

Bartohy  J.,  delivered  the  opinion  of  the 
court : 

The  decisive  question  presented  in  this 
case  is  whether  the  court  erred  in  overruling 
the  demurrer  to  tlie  special  and  separate  de- 
fense set  up  in  the  answer,  and  in  denying 
the  motion  to  strike  out  that  portion  of  the 
answer. 

The  appellants  contend  that  the  judgment 
in  the  case  of  Rogers  v.  Ferry  et  aL,  wherein 
the  Putnam  Mining  Company  was  made  a 
defendant  constitutes  no  bar  to  this  suit, 
and  that  their  demurrer  should  have  been 
sustained  and  their  motion  granted. 

The  respondents  insist,  not  only  that  this 
Action  is  barred  by  the  judgment  in  the 
Rogers  Case,  but  also  that  these  plaintiffs 
must  fail  because  they  have  brought  and  are 
attempting  to  maintain  this  suit  in  their 
own  right,  and  not  in  the  right  of  the  Put- 
nam Mining  Company,  although  they  claim 
only  as  stockholders  of  the  corporation.  The 
position  of  the  respondents  seems  to  be 
sound.  And  first  as  to  the  suit  having  been 
brought  for  the  benefit  of  the  plaintiffs,  in 
their  own  right,  and  not  that  of  the  Putnam 
Mining  Company:  In  their  complaint  the 
plaintiffs  allege  the  corporate  existence  of 
the  Putnam  Mining  Company;  that  they 
are  stockholders  of  the  corporation ;  that  the 
corporation  owned  and  operated  certain 
mining  property;  that,  through  certain 
fraudulent  dealings  and  transactions,  ^he 
directors  and  agents  of  the  company  oon- 
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veyed  all  its  property  to  Ferry  and  his  asso- 
ciates; and  that,  although  the  property  has 
since  been  very  productive,  and  has  paid 
large  sums  in  dividends,  no  accounting  has 
been  made  to  the  plaintiffs,  nor  to  the  Put- 
nam Mining  Company.  They  then  demand 
that  the  alleged  fraudulent  dealings  and 
transactions  be  set  aside,  and  the  instru- 
ments of  conveyance  decreed  null  and  void; 
that  an  accounting  be  had  of  all  the  money 
and  stocks  received  by  or  due  the  vendee; 
that  the  just  proportion  to  be  paid  the  plain- 
tiffs be  ascertained;  and  that  judgment  be 
entered  in  their  favor  for  the  amount  found 
due  them.  They  then  ask  "for  such  further 
or  all  other  relief  as  plaintiffs  may  be  en- 
titled to  in  equity  and  good  conscience." 
They  thus  sue  in  their  own  right  and  for 
their  own  benefit  only,  notwithstanding  the 
general  allegation  that  the  suit  is  also  for 
the  benefit  of  others  who  are  in  like  situa- 
tion, and  who  may  appear  as  parties.  They 
appear  to  proceed  upon  the  theory  that,  be- 
cause of  the  alleged  fraudulent  transactions, 
they  are  ccstuis  que  trust  of  a  constructive 
trust,  or  a  trust  created  in  their  favor,  ex 
mcUeficio  by  wrongful  acts  of  the  defendants, 
in  dealing  with  the  property  and  assets  of 
the  Putnam  Mining  Company.  Under  the 
facts  disclosed  by  this  complaint,  no  suit 
can  be  maintained  upon  such  a  theory.  As 
has  been  seen,  the  allegations  of  the  com- 
plaint clearly  show  that  all  the  property 
in  controversy  was  owned  by  and  belonged 
to  the  corporation,  and  not  to  the  plaintiffs, 
and  it  is  not  disputed  that  the  corporation 
could  own  and  hold  its  corporate  property  in 
absolute  right,  same  as  an  individual.  Nor 
can  it  be,  for  a  corporation  is  a  distinct 
entity,  an  artificial  person,  created  by  law, 
and,  as  such,  in  this  state,  is  capable  of 
suing  and  being  sued,  of  acquiring,  owning, 
and  disposing  of  property,  within  the  ob- 
jects of  its  creation,  the  same  as  a  natural 
person;  and  one  may  deal  with  it,  re- 
specting its  property,  the  same  as  with  an 
individual  OAvner,  and  without  any  greater 
danger  of  being  held  to  have  received  prop- 
erty into  his  possession  burdened  with  a 
direct  trust  or  lien.  Being  a  creature  of 
statute,  and  having  conferred  upon  it  its 
individuality  by  law,  which  has  endowed  it 
with  a  legal  existence,  independent  of  any 
or  all  of  its  stockholders,  the  corporation 
has  the  same  dominion  over  its  corporate 
property,  with  the  same  right  of  disposi- 
tion, as  a  private  person  has  over  his. 

In  Weyeth  Hardioare  d  Mfg.  Co.  y^  James- 
Spencer-Bateman  Co.  15  Utah,  110,  121,  122, 
47  Pac.  604,  it  was  said:  "The  natural  per- 
son has  such  powers  and  rights  as  are  con- 
ferred upon  him  by  nature,  except  as  re- 
stricted by  human  laws  for  the  good  of  so- 
ciety.    The  artificial  person  or  corporation 
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has  such  powers  and  rights  as  are  oonferred 
upon  it  by  the  law  o>f  its  creation,  and  such 
as  are  incidental  and  necessary  to  its  cor- 
porate exietenoe.  Both  the  natural  and  arti- 
ficial personages  act  in  an  individual  capac- 
ity. Among  the  most  important  attributes 
of  a  natural  person  are  his  absolute  domin- 
ion over  his  property  and  his  right  of  dispo- 
sition, and  the  same  may  be  said  of  a  cor- 
poration aggregate  as  to  its  corporate  prop- 
erty. It  has  the  right  to  contract  and  be 
contracted  with,  to  sue  and  be  sued,  to.  im- 
plead and  be  impleaded,  the  same  as  a  nat- 
ural person;  and  it  has  the  right  to  do  all 
other  acts  in  regard  to  its  property  that  a 
natural  person  may  do  in  regard  to  his." 

Since,  then,  the  corporation  was  capable 
of  owning,  and  in  fact  did  own,  the  prop- 
erty in  controversy,  absolutely,  as  a  distinct 
t'ntity.  how  could  that  property  be  held  to 
bo  property  in  trust  for  the  benefit  of  per- 
sons who  are  admittedly  not  the  owners 
thereof,  and  who  have,  at  most,  but  an  in- 
terest in  the  fund  created  by  the  operation 
or  disposition  of  the  property?  The  very 
fact  that  the  plain tiflfs  were  not  the  owners 
of  the  property  in  dispute  precludes  the  idea 
of  a  trust  having  arisen  in  their  favor,  ex 
maleficio  or  otherwise,  for  in  the  existence 
of  every  trust  there  are  three  essential  ele- 
ments, the  absence  of  any  one  of  which  is 
fatal  to  the  trust.  These  are  a  trustee,  a 
beneficiary  or  cestui  que  trusty  and  prop- 
erty belonging  to  the  cestui  que  trust.  Here 
the  proj»erty  proposed  to  be  impressed  with 
a  trust  does  not  belong  to  the  plaintiffs,  and, 
as  to  them,  is  not  in  trust,  they  having  but 
an  indirect  interest  therein ;  and  neither  the 
plaintiffs  nor  any  other  stockholders  have 
any  interest  or  estate  in  the  property,  legal 
or  equitable,  which  they  can  enforce  in  their 
own  right  and  for  their  own  special  benefit. 
Nor  is  there  any  trust  relation  which  en- 
ables a  stockholder  to  sue  in  such  a  case. 
"The  relation  of  trustee  and  cestui  que 
trvsty  or  of  debtor  and  creditor,  or  of  part- 
nership, does  not  exist  between  the  stock- 
holders of  an  incorporated  company  and  the 
corporation  itself.  But  the  corporation  and 
the  individual  shareholder  may  deal  with 
each  other  at  arm's  length,  the  same  as  two 
strangers  may,  and  a  shareholder  may  con- 
tract with  his  corporation,  and  sue  or  be 
sued  on  his  contracts."  1  Thomp.  Corp. 
§  1076. 

If  a  right  of  action  exists,  because  of  the 
alleged  fraudulent  acts  and  dealings  in  rela- 
tion to  the  property  in  controversy,  it  exists 
in  favor  of  the  corporation,  and  of  necessity 
the  action  must  be  brought  in  the  right  of 
the  corporation,  and  for  its  benefit.  If  the 
defendants  must  account  to  anyone  for  the 
property  in  litigation,  the  accounting  must 
be  to  the  corporation,  and  not  to  the  plain- 
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tiffs  or  any  other  stockholders.  The  prayer 
of  this  complaint,  in  effect,  asks  the  court 
to  adjudge  that  the  defendants  have  ob- 
tained for  themselves,  through  fraudulent 
acts  and  dealings,  the  property  of  the  cor* 
poration,  and,  instead  of  asking  that  the 
property  so  obtained,  or  its  proceeds,  be  re- 
turned to  the  rightful  owner,  demands  that 
the  plaintiffs,  for  their  own  benefit,  be  de- 
creed a  portion  of  the  fruits  of  the  fraud. 
In  other  wordS;  according  to  their  prayer, 
they  seek  to  obtain  a  portion  of  the  property 
and  assets  of  a  third  party,  which  they  say 
was  obtained  from  such  third  party  by 
fraud.  That  a  stockholder  of  a  corporation 
cannot  recover  corporate  property,  fraud- 
ulently or  otherwise  disposed  of  by  the  offi- 
cers or  agents  of  the  corporation,  by  suing 
in  his  own  right  and  for  his  own  benefit,  is 
settled  bv  the  authorities.  It  is  true,  where 
the  property  or  assets  of  a  corporation  have 
l)een  sequestered  and  dissipated  by  fraud  or 
otherwise,  a  stockholder  may,  if  the  board 
of  directors  will  not  act,  and  a  suit  clearly 
ought  to  be  brought,  sue  in  the  right  of  the 
corporation  to  have  its  property  restored  to 
it,  or  to  obtain  for  it  such  other  relief  as  the- 
circumstances  mav  demand,  but  in  no  such 
case  can  he  sue  for  himself  in  his  own  right. 
This  right  of  a  stockholder  to  sue,  in  case» 
of  fraud,  for  the  benefit  of  the  corporation,, 
when  it  will  not  sue,  is  an  exception  to  the 
general  rule  "that  actions  to  redress  wrongs- 
done  to  a  cori^oration  must  be  brought  by 
the  corporation  itself,  and  that  such  actions; 
cannot  lie  brought  by  its  stockholders."  4 
Thomp.  Corp.  §  4488.' 

in  Oorham  v.  iiilson,  28  Cal.  479, — a  case 
much  like  the  one  at  bar, — where  a  mining 
company  was  induced  by  the  fraudulent  rep- 
resentations of  a  part  of  its  stockholders  to 
make  a  conveyance  of  its  property,  and  the 
plaintiffs,  stockholders,  brought  suit  in  their 
own  right  to  have  conveyed  back  to  them- 
selves such  part  of  the  property  as  was  pro- 
portional to  their  stock,  Mr.  Chief  Justice 
Sanderson,  speaking  for  the  court,  and  hold- 
ing that  the  innocent  stockholdeirs  could  not 
maintain  an  action  in  equity  to  com}>ef  a 
conveyance  to  them  of  such  portion  of  the 
•corporate  property,  said :  "Tliis  action  pro- 
ceeds upon  the  theory  (and  it  could  be  main- 
tained upon  no  other)  that,  in  equity,  the 
defendants,  by  reason  of  their  fraudulent 
acts,  have  become  the  trustees  of  the  plain- 
tiffs to  the  extent  of  an  undivided  half  in- 
terest in  the  property  in  question.  .  .  . 
But  we  think  it  clear  that  the  facts  set  out 
in  the  complaint  do  not  sustain  that  theory. 
Where,  by  fraud  and  deceit,  a  party  is  in- 
duced to  do  that  which,  but  for  the  fraud 
and  deceit,  he  would  not  have  done,  equity 
will  interfere,  and,  so  far  as  it  can  be  done,, 
restore  him  to  his  original  rights.     If  the* 


r90 


Utah  Supreme  Coubt. 


July, 


defrauding  party  has  obtained  hj  such 
means  the  title  to  property',  equity  will  con- 
vert him  into  a  trustee  for  the  defrauded 
party,  and  will  compel  the  execution  of  the 
trust  by  ordering  the  deed  so  obtained  to  be 
canceled,  or  the  property  reconveyed,  thus 
placing  the  property  and  the  parties  where 
they  were  originally ;  thus  undoing  what  has 
been  done,  and  putting  the  title  where  it  was 
before,  or,  in  other  words,  adjudging  that 
the  title  remains  unchanged  and  unaffected 
by  the  conveyance,  because  the  same  is,  in 
equity,  null  and  void,  by  reason  of  the  fraud 
and  deceit  by  which  it  was  obtained.  Such 
relief,  however,  the  plaintiffs  are  not  in  a 
position  to  claim.  They  never  had  any  title, 
legal  or  equitable,  to  the  property  in  ques- 
tion. Tliey  have  not  only  not  conveyed  any- 
thing to  the  defendants,  but  they  had  noth- 
ing to  convey.  The  property  belonged  to  the 
corporation,  and  not  to  them,  and  the  cor- 
X)oration,  and  not  they,  conveyed  it  away  un- 
der the  fraudiilent  inducements  in  question. 
So  far  as  any  right  to  the  form  of  relief 
sought  in  this  action  is  concerned,  the  fraud 
was  committed  against  the  corporation,  and 
not  against  them." 

So,  in  Abbott  v.  Merriam^  8  Cush.  688, 
Mr.  Chief  Justice  Shaw,  speaking  of  the 
rights  of  stockholders,  said:  "As  stock- 
holders, they  have  rights,  undoubtedly,  and 
interests  in  the  affairs  and  management  of 
the  concerns  of  the  corporation;  but  these 
are  derivative  pnd  indirect,  and  are  limited 
and  regulated  by  law.  They  have  no  right 
by  any  direct  suit,  legal  or  equitable,  to  call 
the  directors  or  other  officers  of  the  corpora- 
tion to  account  for  mismanagement.  .  .  . 
Xor,  if  all  the  stockholders  were  to  unite  in 
a  suit  in  equity,  could  they  have  any  better 
ground  to  recover.  The  directors  and  other 
officers  and  af^nts  are  amenable  only  to  the 
corporation,  and  to  give  every  individual 
stockholder  a  Y\*yht  of  action  would  lead  to 
a  multiplicity  of  suits." 

In  Forbes  v.  Memphis  E.  P.  rf  P.  R.  (Jo. 
2  Woods,  323,  Fed.  Cas.  No.  4,926,  Bradley, 
Circuit  Judge,  said :  "A  commercial  or  other 
business  corj>oration  is  constituted  for  the 
rspecific  purpose  of  suing  and  being  sued, 
granting  and  receiving,  buying  and  selling, 
and  doing  other  business  in  a  corporate 
name  and  capacity,  totally  distinct  from 
that  of  anv  or  all  of  its  members,  considered 
us  individuals.  .  .  .  They  have  only 
i\n  indirect  interest  therein.  .  .  .  All 
remedies  for  injuries  to  the  property  .  .  . 
must  be  prosecuted  in  the  name  of  the  com- 
pany, and  all  demands  against  the  company 
iinist  be  prosecuted  against  the  company,  by 
name,  unless  its  officers  or  agents,  by  fraud 
and  misrepresentation,  have  rendered  them- 
fielves  personally  liable.  A  stockholder,  in 
his  character  of  stockholder,  cannot  sue,  nor, 
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unless  specially  made  liable  by  the  charter, 
can  he  be  sued  for  any  of  the  company's 
transactions."  4  Thomp.  Corp.  §fi  4443, 
4445;  1  Thomp.  Corp.  §  1071;  Smith  v. 
Hurd,  12  Met.  371,  46  Am.  Dec.  690;  Smith 
v.  Maine  Boys  Tunnel  Co.  18  Cal.  112:  Dav- 
enport V.  Dows,  18  Wall.  626,  21  L.  ed.  938 : 
Church  V.  Citizens'  Street  R.  Co.  78  Fed. 
526;  Big  Creek  Gap  Coal  <§  /.  Co.  v.  Amert- 
can  Loan  d  T,  Co,  62  C.  C.  A.  351,  127  Fed. 
625;  Michles  v.  Rochester  City  Bank,  11 
Paige,  118,  42  Am.  Dec.  103;  Spurlock  v. 
Missouri  P,  R.  Co.  90  Mo.  200,  2  S.  W.  219; 
Verplanck  v.  Mercantile  Ins.  Co.  1  Edw.  Ch. 
84 ;  Hau^es  v.  Oakland,  104  U.  S.  450,  26  I* 
ed.  827. 

There  are  instances,  however,  where  a 
stockholder  may  apply  to  a  court  of  equity 
for  a  preventive  remedy  by  injunction  to  re- 
strain those  who  who  are  administering  the 
affairs  of  the  corporation  from  doing  acts 
which  are  ultra  vires,  or  to  prevent  a  misap- 
plication of  the  corporate  funds  which  might 
result  injuriously  to  the  stockholders,  where 
the  acts  intended  to  be  performed  would 
amount  to  a  breach  of  trust.  In  such  and 
like  cases  a  preventive  remedy  may  be  ap- 
plied at  the  instance  of  a  stockholder;  but 
such  cases  are  wholly  different  from  those 
like  the  one  at  bar. 

Mr.  Thompson,  in  his  Commentaries  on 
tho  Law  of  Corporations,  vol.  4,  §  4491, 
states  the  distinction  thus:  ''Where  an  ac- 
tion is  brought  by  one  or  more  stockholders 
to  enjoin  the  performance  of  ultra  viree, 
fraudulent,  or  oppressive  acts  on  the  part 
of  the  directors,  the  remedy  is  preventive; 
consisting  of  an  injunction  against  the  per- 
formance of  such  acts,  to  which  may  be 
superadded,  in  appropriate  cases,  other 
forms  of  equitable  relief.  Where,  on  the 
other  hand,  the  action  is  brought  to  undo 
frauds  and  breaches  or  trust  already  com- 
mitted, and  to  restore  to  the  corporation 
assets  thereby  wasted,  the  action  does  not, 
as  in  the  former  case,  proceed  in  right  of  the 
stockholder,  but  it  proceeds  in  right  of  the 
corporation,  and  consequently  whatever  is 
rcbtored  accrues  to  the  corporation."  Where, 
then,  as  in  this  case,  the  acts  complained  of 
have  been  fully  consummated,  and  the  title 
to  the  property  has  passed  into  the  hands 
of  third  parties,  a  stockholder  has  no  reme- 
dy to  recover,  in  his  own  right,  any  specific 
or  proportionate  part  of  the  property  for 
his  own  benefit.  And  where  the  corporate 
property  of  such  a  corporation,  in  whole  or 
in  part,  has  been  sold  or  disposed  of  in  good 
faith,  under  the  powers  of  its  charter,  and 
not  as  a  result  of  fraudulent  purposes,  the 
minority  stockholder  has  no  cause  for  com- 
plaint, for,  as  we  have  seen,  a  corporation 
of  this  character  may,  in  the  absence  of  re- 
straint by  the  law  of  its  creation,  lease,  sell. 
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or  dispose  of  any  or  all  of  its  property,  the 
same  as  an  individual  may  do  respecting  Ms 
property.  This  may  be  done  by  a  majority 
of  the  members.  The  principle  that  the  ma- 
jority must  rule  in  the  management  of  the 
affairs  of  a  corporation  'Hs  rigidly  upheld  in 
•eqmty,  in  the  absence  of  fraud,  oppression, 
And  ultra  vires  acts."  4  Thomp.  Corp.  S 
4533;  2  Kent,  Com.  280-282;  Weyeth  Hard- 
ware d  Mfg.  Co,  V.  James-Spencer-Bateman 
Oo,  16  Utah,  110,  47  Pac.  604;  Ardesco  OU 
<7o.  V.  North  American  Oil  d  Min.  Co,  66  Pa. 
375 ;  Tretidwell  v.  Salisbury  Mfg.  Co,  7  Gray, 
^93,  66  Am.  Dec.  490;  Central  Transp.  Co.  v. 
Pullman*8  Palace  Car  Co.  139  U.  S.  24,  50, 
35' L.  ed.  55,  65,  11  Sup.  Ct.  Rep.  478;  Twin- 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.  687,  23 
Xu  ed.  328. 

But  suppose  this  suit  were  regarded  and 
treated  as  brought,  not  in  right  of  the  plain- 
tills  nor  for  their  own  benefit,  but  in  right 
of  all  the  stockholders,  and  hence  for  the 
corporation,  and  for  its  benefit;  then  could 
the  plaintiffs  recover  If     We  think  not,  be- 
cause, viewing  this  suit  in  that  light,  they 
;are  met  at  the  very  threshold  with  the  judg- 
ment in  the  case  of  Rogers  v.  Ferry  et  al., 
where  the  Putnam  Mining  Company  was  a 
defendant,  and  which  forms  the  special  plea 
in   the   answer   herein.     The   plaintiffs,   by 
their  demurrer  to  that  plea,  have  admitted, 
for  the  purposes  of  this  case,  all  the  aver- 
ments properly  pleaded  therein  to  be  true. 
Among  such  averments,  it  appears  that  that 
suit  was  brought  and  tried  in  a  district  court 
of  this  state, — a  court  of  competent  jurisdic- 
tion ;  that  the  plaintiffs  therein  sued  in  right 
-of  the  corporation,  the  Putnam  Mining  Com- 
pany;  that  the  Putnam  Mining  Company 
and  the  Quincy  Mining  Company  were  there, 
-same  as  here,  parties  defendant;  that  the 
identical  cause  of  action  and  the  identical 
-matters  which  are  herein  charged  as  fraudu- 
lent were  therein  pleaded  and  tried ;  that  the 
•court  adjudged  and  determined  that  all  the 
transactions    and    dealings    complained    of 
were  lawful  and  made  in  good  faith,  and 
were  without  any  fraud  done  or  intended; 
-and  that  neither  the  Putnam  Mining  Com- 
pany, nor  the  plaintiff  therein,  was  entitled 
to  any  accounting  in  respect  of  the  matters 
charged  in  that  complaint;  and  that  such 
judgment  is  of  record,  and  is  still  in  full 
force  and  effect.    Thus  it  clearly  appear;! 
that  the  Rogers  suit  was  brought  and  in- 
tended for  the  purpose  of  undoing  the  very 
transactions  complained  of  in  this  action  as 
being  a  fraud  on  the  Putnam  Mining  Com- 
pany and  its  stockholders,  and  the  judgment 
was  that  neither  the  plaintiff  nor  the  cor- 
poration was  entitled  to  an  accounting.     As 
that  suit  was  brought  in  the  right  of  the 
-corporation,  that  judgment  is  binding  upon 
the  corporation,  and,  by  the  rule  of  repre- 
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sentation,  all  the  stockholders  are  equally 
bound  by  it.  It  follows  that  since  the  trans- 
actions and  dealings  complained  of  in  that 
suit  are  exactly  the  same  transactions  and 
dealings  complained  of  in  this  action,  that 
judgment,  being  in  full  force  and  effect,  is 
conclusive  against  the  right  of  the  plaintiffs 
to  recover  herein;  they  being  stockholders 
in  the  corporation.  The  court  having  de« 
cided  that  there  was  no  fraud  in  the  trans- 
actions in  controversy,  and  that  the  corpora- 
tion has  no  right  of  recovery,  no  stockholder 
can  make  the  same  transactions  the  basis 
for  complaint. 

In  Hawkins  y,  Olenn,  131  U.  S.  319,  33  L. 
ed.  184,  9  Sup.  Ct.  Rep.  739,  where  the  plain- 
tiff in  error,  who  was  a  stockholder,  claimed 
that  a  certain  order  or  decree  which  was 
binding  upon  the  corporation  was  void,  as 
against  him,  because  he  was  not  a  party  to 
the  suit  in  which  the  order  was  made,  the 
Supreme  Court  of  the  United  States  held 
that,  "in  the  absence  of  fraud,  stockholders 
are  bound  by  a  decree  against  their  corpora- 
tion in  respect  to  corporate  matters.  And 
such  a  decree  is  not  open  to  collateral  at- 
tack." Mr.  Chief  Justice  Fuller,  delivering 
the  opinion  of  the  court,  said:  ''Sued  after 
such  an  order  of  court,  the  defendant  does 
not  deny  the  existence  of  any  one  of  the 
facts  upon  which  the  order  was  made,  but 
contends  that  there  has  been  no  call,  as  to 
him,  because  he  was  not  a  party  to  the  cause 
between  creditor  and  corporation.  We  un- 
derstand the  rule  to  be  otherwise,  and  that 
the  stockholder  is  bound  by  a  decree  of  a 
court  of  equity  against  the  corporation  in 
enforcement  of  a  corporate  duty,  although 
not  a  party  as  an  individual,  but  only 
through  representation  by  the  company.  A 
stockholder  is  so  far  an  integral  part  of  the 
corporation  that,  in  view  of  the  law,  he  is 
privy  to  the  proceedings  touching  the  body 
of  which  he  is  a  member."  Freeman, 
Judgm.  §S  176,  178;  Glenn  v.  Williams,  60 
Md.  93 ;  Kcssler  v.  Ensley  Co.  123  Fed.  546. 

The  fact  that  this  suit  was  brought  by 
different  parties  plaintiff  is  immaterial, 
since  these  plaintiffs,  as  stockholders,  were 
privy  to  the  proceedings  in  the  former  suit, 
and  since  both  suits  were  identical  as  to 
cause  of  action,  subject-matter,  purpose,  and 
object,  quality  of  persons  for  or  against 
whom  claim  is  made,  and  as  to  the  thing  ad- 
judged. These  legal  indent! ties  existing, 
and  the  same  questions  involved  herein  hav- 
ing been  judicially  settled  and  determined 
in  the  Rogers  suit,  the  judgment  in  that  case 
is  an  effectual  bar  to  this  action.  Free- 
man, Judgm.  §§  252,  253,  et  seq.;  New  Or- 
leans V.  Citizens*  Bank,  167  U.  S.  371,  42  L. 
ed.  202,  17  Sup.  Ct.  Rep.  905;  Cromwell  v. 
Sao  County,  94  U.  S.  351,  24  L.  ed.  195; 
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Lyon  V.  Perin  d  G.  Mfg,  Co.  125  U.  S.  698, 
31  L.  ed.  839,  8  Sup.  Ct.  Rep.  1024. 

From  the  foregoing  considerations,  and 
from  the  authorities,  the  conclusion  is  inev- 
itable that  the  court  did  not  err  in  overrul- 
ing the  demurrer  or  denying  the  motion  di- 
rected at  the  special  plea,  nor  in  rendering 


judgment  in  favor  of  the  defendants  on  the 
merits. 

We  find  no  reversible  error  in  the  record* 
The  judgment  is  affirmed,  with  costs. 


Baskin, 

cur. 


Ch.  J.,  and  McCarty,  J.^  oon- 
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STANDARD  OIL  COMPANY,  Plff.  in  Err,y 

V. 

WAKEFIELD'S  ADMINISTRATOR. 

(102  Va.  824.) 

1.  One  dellTerinar  aras  naphtha  to  a 
consiffnee  In  a  tank  car  provided  by  him- 
self is  liable  in  case  a  servant  of  the  con- 
signee, whose  duty  is  to  unload  the  car,  is 
killed  by  an  explosion  due  to  the  fact  that 
the  ear  Is  In  such  defective  condition  that 
It  cannot  be  unloaded  In  the  ordinary  way 
with  safety. 

2.  The  proximity*  of  the  act  of  one  de- 
ll'rerinff  ffaai  naphtha  in  a  car  so  de- 
fective that  it  cannot  be  unloaded  safely  In 
the  ordinary  way,  to  the  death  of  an  em- 
ployee of  the  consignee,  who  Is  killed  by  an 
explosion  due  to  such  defect  while  attempt- 
ing to  unload  th^  car,  so  as  to  render  him 
liable  for  such  death,  is  not  broken  by  the 
act  of  the  consignee  in  attempting  to  unload. 

3.  IVhether  or  not  an  employee  of  a 
GonMlfirnee  of  a  car  of  ffas  naphtha  ia 
arullty  of  nearllence  In  attempting  to  un- 
load the  car  In  the  ordinary  way,  when,  upon 
attempting  to  do  so,  he  learns  that  the  valve 
at  the  entrance  of  the  discharge  pipe  Is  not 
tight,  so  that  before  the  connections  can  be 
made  with  such  pipe  the  naphtha  begins  to 
flow,  and  explodes.  Is  a  question  for  the  Jury. 

4.  KnoTiledfire  gained  by  the  foreman 
of  the  -%varehoaBe  of  a  vendor  of  flraM 
naphtha  In  assisting  a  consignee  In  un- 
loading defective  cars,  In  accordance  with  an 
understanding  between  the  parties,  as  to  the 
conditions  under  which  the  cars  are  unloaded 
by  the  consignee,  Is  chargeable  to  his  em- 
ployer, so  as  to  require  the  latter  to  deliver 
naphtha  In  cars  which  can  be  unloaded  safe- 
ly under  such  conditions. 

(June  16,  1904.) 

ERROR  to  the  Law  and  Equity  Court  of 
Richmond  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  her  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Munf  ord,  Hm&toit,  TXTilllaiifts*. 
Sc  Anderson,  for  plaintiff  in  error: 

If  the  city  of  Richmond  knew,  or  wa» 
put  upon  inquiry,  and  could  have  known  by 
reasonable  diligence,  that  this  car  was  in  an 
unsafe  condition  to  unload,  and,  in  spite 
of  this  fact,  proceeded  to  do  so,  this  was  the 
independent  aet  of  the  city  of  Richmond,, 
for  which  it,  and  it  alone,  was  responsible. 

The  alleged  defective  valve  alone  would 
never  have  resulted  in  Wakefield's  death. 

Fowlkes  V.  Southern  R.  Co.  96  Va.  742,  3^ 
S.  E.  464 ;  Connell  ▼.  Chesapeake  d  0.  R.  Co. 
93  Va.  44,  32  L.  R.  A.  792,  57  Am.  St.  Rep. 
786,  24  S.  E.  467 ;  LouiMana  Mut.  Ins.  Co.  v. 
Tweed,  7  Wall.  62,  19  L.  ed.  67;  Oooley, 
Torts,  p.  70;  Webb's  Pollock,  Torts,  p.  57*8w 

Even  if  Bowen  had,  when  he  went  to  uni- 
load  the  car  with  the  frozen  valve,  leameif 
of  the  existence  ol  this  sewer,  his  knowledge 
would  not  have  been  the  knowledge  of  the- 
Standard  Oil  Company. 

HufTcut,  Agency,  p.  153;  1  Morawetz„ 
Priv.  Corp.  2d  ed.  §  5406. 

Messrs.  Meredith  Sc  Cocke,,  for  defend- 
ant in  error: 

One  who  uses  a  dangerous  agency  does  so 
at  his  peril,  and  must  respond  to  the  in- 
juries thereby  occasioned,  not  caused  by 
extraordinary  occurrences,  or  by  the  inter- 
position of  strangers. 

Fletcher  v.  Ry lands,  L.  R,  I  Exch.  265v 
Affirmed  in  L..  R.  3  H.  L.  330;  Loop  v. 
Litchfield.  42  N.  Y.  351,  I  Am.  Rep.  543. 

Persons  undertaking  to  deal  with  gas  are 
bound,  at  all  events,  to  use  all  reasonable 
diligence  to  prevent  an  escape,  which  may 
have  dangerous  results. 

Pollock,  Torts,  Ist  ed.  p.  411;  Standard 
Oil  Co.  v.  Murray,  57  C.  C.  A.  1,  119  Fed. 
572. 

Naphtha  is  regarded  in  law  and  in  every- 
day life  as  a  **dangerou8  agency." 

Wier's  Appeal,  74  Pa.  234;  Pollock,  Torts, 
1st  ed.  p.  407,  6th  ed.  p.  470;   1  Wharton, 


Note. — For  a  case  In  this  series  holding  that 
a  shipper  of  naphtha  is  liable  to  the  conductor 
of  the  train,  who  Is  injured  by  an  explosion, 
see  Standard  Oil  Co.  v.  Tlerney,  14  L.  R.  A. 
677. 

Ab  to  llablltty  of  shipper  of  crude  petroleum 
for  the  destruction  of  the  property  of  a  third 
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party,  see  Goodlander  Bfill  Coi  t.  Standard  Oil 
Co.  27  L.  R,  A.  583; 

For  the  somewhat  similar  question  of  liabil- 
ity of  manufacturer  or  seller  of  dangerous  arti- 
cle for  Injury  to  third  person  thereby,  8<*e 
Woodward  v.  Miller,  64  L.  R.  A.  932,.  and  caaea 
in  footnote  theretew 
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Neg.  S  851 ;  Carter  v.  Towne,  98  Mass.  567, 
96  Am.  Dec  682;  Wellington  v.  Dotoner 
Kerosene  Oil  Co.  104  Mass.  67;  Boston  ds 
A.  R.  Co.  V.  Shanly,  107  Mass.  568;  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  503;  Parry  v. 
Smith,  L.  R.  4  C.  P.  Div.  327 ;  Laflin  d  K. 
Powder  Co.  v.  Tearney,  131  111.  326,  7  L. 
R.  A.  262,  19  Am.  St.  Rep.  34,  23  X.  £. 
389;  Heeg  v.  Licht,  80  N.  Y.  581,  36  Am. 
Rep.  654;  Com.  v.  Kidder,  107  Mass.  192; 
United  States  v.  Detcitt,  9  Wall.  41,  19  L. 
ed.  593;  Standard  Oil  Co.  v.  Tiemey,  92  Ky. 
367,  14  L.  R.  A.  677,  36  Am.  St.  Rep.  595, 
17  S.  W.  1025;  Pullman  Palace  Car  Co,  v. 
Laack,  143  111.  242,  18  L.  R.  A.  216,  32 
N.  E.  285:  Lee  v.  Vacuum  Oil  Co.  54  Hun, 
156,  7  N.  Y.  Supp.  426;  Elkins  v.  McKean, 
79  Pa.  493 ;  Brady  v.  Detroit  Steel  d  Spring 
Co.  102  Mich.  277,  26  L.  R.  A.  175,  60  N.  W. 
687;  Kinnaird  v.  Standard  OH  Co.  89  Ky. 
468,  7  L.  R.  A.  451,  25  Am.  St.  Rep.  545, 
12  S.  W.  938;  Ardesco  Oil  Co.  v.  OiUon,  63 
Pa.  146 ;  Waters  Pierce  Oil  Co.  v.  Davis,  24 
Tex.  Civ.  App.  508,  60  S.^W.  453;  State  v. 
Hayes,  78  Mo.  307 ;  Koelsch  v.  Philadelphia 
Co.  152  Pa.  35.-),  18  L.  R.  A.  759,  34  Am. 
St.  Rep.  653,  25  Atl.  522. 

The  oil  company  furnished  the  car  with 
the  nipple  on  it  with  the  intention  and  ex- 
pectation that  the  gas  company  would  use 
the  nipple,  just  as  it  was  used,  for  the  pur- 
pose of  delivering  the  oil  into  the  tank;  in 
fact,  it  knew  that  there  was  no  other  method 
of  delivering  the  oil. 

Where  a  party  by  his  own  wrongful  act 
has  brought  into  operation  an  agency  which 
contributes  to  produce  the  injuries  for 
which  a  recovery  is  sought,  he  is  none  the 
less  liable  because  the  consequences  com- 
plained of  are  not  the  immediate  result  of 
his  act. 

Watson,  Damages,  §§  65,  143;  1  Suther- 
land, Damages,  $§  16,  17,  28,  29;  1  Thomp. 
Neg.  1886  ed.  p.  1089;  1  Shearm.  &.  Redf. 
Neg.  8  34 ;  Wharton,  Neg.  ft  145 ;  1  Jaggard, 
Torts,  p.  74;  Bishop,  Non-Contract  Law,  § 
41;  Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 
241,  28  L.  ed.  415,  4  Sup.  Ct.  Rep.  369: 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311;  Derry  v.  Flitner.  118  Mass.  131;  Bin- 
ford  Y.  Johnston,  82  Ind.  426,  42  Am.  Rep. 
508 ;  Clark  v.  Chambers,  L.  R.  3  Q.  B.  Div. 
327;  Burrows  v.  March  Oas  d  Coke  Co.  L. 
R.  7  Exch.  96;  Parry  v.  Smith,  L.  R.  4  C. 
P.  Div.  325;  Louisville  Gas  Co.  v.  Guten- 
kuntz,  82  Ky.  432;  Stevens  v.  Dudley,  56 
Vt.  158;  Pullman  Palace  Car  Co.  v.  Laack, 
143  ni.  242,  18  L.  R.  A.  215,  32  N.  E.  285; 
"Waters  Pierce  Oil  Co.  v.  Davis,  24  Tex.  Civ. 
App.  508,  60  S.  W.  453;  Ft.  Worth  d  D.  C. 
R.  Co.  V.  Beauchamp,  95  Tex.  496,  58  L.  R. 
A.  716,  93  Am.  St.  Rep.  864,  68  S.  W.  502: 
Watts  V.  Southern  Bell  Teleph.  d  Teleg.  Co. 
100  Va.  45,  40  S.  E.  107;  Elliott  y.Hall, 
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L.  R.  15  Q.  B.  Div.  315;  Memhery  v.  Great 
Western  R.  Co.  la.  R,  14  App.  Cas.  191;. 
Hayes  v.  Philadelphia  d  R.  Coal  d  I.  Co. 

150  Mass.  457,  23  N.  E.  225;  Bright  v.  Har- 
nett d  R.  Co.  88  Wis.  299,  26  L.  R.  A.  524„ 
60  N.  W.  418 ;  Liebold  v.  Green,  69  111.  App. 
533;  Heaven  v.  Pcfider,  L.  R.  11  Q.  B.  Div. 
503;  Johnson  v.  Spear,  76  Mich.  139,  15i 
Am.  St.  Rep.  298,  42  N.  W.  1092;  Neimeyer 
V.  Weyerhaueser,  95  Iowa,  497,  64  N.  W. 
416;  Ca/mphell  v.  Portland  Sugar  Co.  62: 
Me.  552,  16  Am.  Rep.  503 ;  Finnegan  v.  Fall 
River  Gas  Works  Co.  159  Mass.  311,  34  N. 
E.  523;    Coughlin  v.  Boston  Tow-Boat  Co. 

151  Mass.  92,  23  N.  E.  721 ;  Wilcox  v.  Zane, 
167  Mass.  302,  45  N.  E.  923;  Devlin  v. 
Smith,  89  N.  Y.  470,  42  Am.  Rep.  311; 
Roddy  Y.  Missouri  P.  R.  Co.  104  Mo.  234', 
12  L.  R.  A.  746,  24  Am.  St.  Rep.  333,  15 
S.  W.  1112. 

Whatever  might  be  defendant's  responsi- 
bility as  to  the  general  public,  it  would  un- 
doubtedly be  liable  for  a  defective  valve  to 
the  servants  of  the  customer,  who  were  ex- 
pected to  handle  the  oil  on  its  delivery. 

Schuheri  v.  J.  R.  Clark  Co.  49  Minn.  331, 
15  L.  R.  A.  818,  32  Am.  St.  Rep.  559,  51 
N.  W.  1103;  Peters  v.  Jackson,  50  W.  Va. 
644,  57  L.  R.  A.  428,  88  Am.  St.  Rep.  90^, 
41  S.  E.  190;  McCaffrey  r.  Mossherg  d  G. 
Mfg.  Co.  23  R.  I.  381,  55  L.  R.  A.  823,  91 
Am.  St.  Rep.  637,  50  Atl.  651 ;  Wellington 
V.  Downer  Kerosene  Oil  Co.  104  Mass.  64; 
Elkins  v.  McKean,  79  Pa.  493. 

It  is  not  necessary  for  one  to  expect  the 
particular  result,  or  peculiar  injury,  in  or- 
der to  be  liable  for  an  injury  happening 
through  the  negligent  handling  of  a  highly 
dangerous  agency  like  naphtha. 

Anderson  v,  Jersey  City  Electric  Light  Co, 
63  N.  J.  L.  387,  43  Atl.  654;  Wellington  v. 
Dotoner  Kerosene  Oil  Co.  104  Mass.  67; 
State  V.  Hayes,  78  Mo.  307;  Bishop  v.  We6- 
er,  139  Mass.  411,  52  Am.  Rep.  715,  1  N.  E. 
154. 

Nor  is  it  necessary  to  charge  knowledge 
that  around  a  gas  works  there  are  furnaces 
and  fires.  Such  things  are  matters  of  gen- 
eral knowledge. 

The  company  was  responsible  for  what 
might,  in  the  nature  of  things,  occur  fronr 
its  neglect,  and  its  responsibility  was  not 
limited  by  what  its  officers  may  have  ♦ 
thought  to  be  improbable,  or  even  impos- 
sible. 

Oil  City  Gas  Go.  v.  Robinson,  99  Pa.  1 ; 
Diaon  v.  Scott,  181  111.  116,  54  N.  E.  897; 
Brown  v.  Chicago,  M.  d  St.  P.  R.  Co.  54 
Wis.  342,  41  Am.  Rep.  41,  11  N.  W.  356, 
911;  Pullman  Palace  Car  Co.  v.  Laack^ 
143  III.  242,  18  L.  R.  A.  215,  32  N.  E.  285; 
Koelsch  v.  Philadelphia  Co.  152  Pa.  355,  18^ 
L.  R.  A.  759,  34  Am.  St.  Rep.  653,  25  AtL 
522. 
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A  higher  degree  of  care  and  vigilance  is 
required  in  dealing  with  a  dangerous  agency 
than  in  the  ordinary  affairs  of  life  or  busi- 
ness, which  involve  little  or  no  risk  of  in- 
jury to  persons  or  property. 

Afiderson  v.  Jersey  City  Electrio  Light  Co. 
63  N.  J.  L.  387,  43  Atl.  654;  Pollock,  Torts, 
oth  ed.  470;  The  Joseph  B.  Thomas,  46  L. 
R.  A.  116,  30  C.  C.  A.  333,  56  U.  S.  App. 
619,  86  Fed.  658. 

Mr.  H.  B.  Pollard  also  for  defendant  in 
■error. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

On  or  about  the  23d  day  of  December, 
1901,  the  Standard  Oil  Company  shipped  in 
a  tank  car  about  8,000  gallons  of  gas  naph- 
tha from  Manchester,  and  delivered  the 
same  on  the  gas-works  siding  of  the  Chesa- 
peake &  Ohio  Railway  Company  in  the  city 
of  Richmond,  under  a  contract  with  that 
city,  for  use  in  it«  gas  plant.  The  tank 
cars  used  for  delivering  the  naphtha  were 
provided  by  the  Standard  Oil  Company. 
Each  had  a  discharge  pipe  in  the  bottom  of 
the  tank  some  4  inches  in  diameter,  and  pro- 
jecting 10  or  12  inches  below  the  bottom. 
The  pipe  was  threaded  to  receive,  and  upon 
it  was  a  cap  screw.  Upon  the  upper  part 
of  the  pipe  is  a  valve  to  prevent  the  escape 
of  naphtha.  In  the  lower  part  of  the  valve 
there  nre  concaves  which  permit  the  naph- 
tha to  flow  when  the  valve  is  raised.  An 
inflexible  iron  rod  is  attached  to  the  valve, 
and  extends  to  or  near  the  top  of  the  tank. 
Near  the  upper  end  of  the  rod  is  a  coil 
wire  spring,  arranged  to  hold  the  rod  down 
and  to  keep  the  valve  in  position  when 
•closing  the  discharge  pipe.  The  iron  rod 
near  the  top  has  an  arm  attached  to  it,  by 
using  which  the  pressure  of  the  spring  can 
"be  relieved  and  the  valve  raised  so  that  the 
naphtha  can  enter  the  discharge  pipe.  The 
arm  for  raising  the  valve  is  fastened  to  the 
rod  by  an  iron  key  passing  through  both. 
The  rod  and  its  attachments  are  covered  by 
the  dome  of  the  car,  on  the  top  of  which  is 
a  slide  or  manhole  large  enough  for  a  man 
to  get  inside  the  car.  The  oil  is  unloaded 
through  the  discharge  pipe  by  unscrewing 
the  cap  on  its  lower  end  and  connecting  the 
discharge  pipe  by  a  union  with  a  pipe  lead- 
ing to  the  tanks  of  the  city  gas  works.  When 
this  union  or  connection  has  been  made,  the 
valve  is  raised  by  means  of  the  arm  keyed 
to  the  rod,  and  the  naphtha  permitted  to  flow 
into  the  city  tank.  The  place  for  unloading 
tank  cars  was  on  a  trestle  20  or  26  feet 
above  the  ground  in  the  yard  of  the  gas 
works  of  the  city,  where  for  a  number  of 
T^ears  they  had  been  delivered  for  that  pur- 
pose. Under  the  trestle  there  was  a  large 
•opening,  the  beginning  of  a  sewer,  which 
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ran  into  and  across  the  yards  of  the  gas 
works.  After  entering  the  yard,  the  sewer, 
being  partly  open  and  partly  closed,  ran 
alongside  the  engine  room  and  the  building 
in  which  the  furnaces  and  retorts  for  mak- 
ing gas  were  situated. 

On  the  day  the  car  in  question  was  deliv- 
ered, the  foreman  of  the  lower  gas  works  of 
the  city  directed  McCauley,  one  of  its  em- 
ployees, who  alone,  or  with  another  of  its 
employees,  generally  did  this  work,  to  on- 
load the  car.  When  McCauley  conunenoed 
to  unscrew  the  cap  on  the  end  of  the  dis- 
charge pipe  he  saw  a  little  naphtha.  He 
turned  the  cap  a  little  more,  and,  seeing  the 
naphtha  coming  a  little  freer,  he  shut  it  up, 
and  reported  to  the  foreman  that  tbere  was 
a  leak,  and  that  he  could  not  make  the  con- 
nection by  himself.  The  foreman  thereupon 
directed  him  to  get  Mr.  Wakefield,  the  plain- 
tiff's Intestate,  to  go  with  him  and  make 
the  connection.  When  they  reached  the  car, 
they  undertook  to  make  the  connection  in 
the  usual  way,  Wakefield  imscrewing  the 
cap  and  McCauley  connecting  the  pipes ;  but 
when  the  cap  came  off  the  naphtha  came  out 
with  such  force  that  both  of  them  were  un- 
able to  make  the  connection.  McCauley 
jumped  from  under  the  car  and  went  on  top 
of  it,  removed  the  seal  placed  upon  the  plate 
covering  the  manhole,  and  swung  it  to  one 
side  for  the  purpose  of  forcing  the  valve 
down  so  as  to  stop  the  flow  of  naphtha.  He 
then  saw  that  the  valve  was  out  of  order,-^ 
that  it  was  keyed  improperly, — aftd  that  he 
could  do  nothing  with  it.  He  at  once 
jumped  off  the  car  and  rushed  to  the  oflloe 
of  the  foreman,  some  75  yards  distant,  and 
informed  him  that  the  valve  was  not  in 
place,  and  was  out  of  order,  and  that  all 
the  naphtha  was  escaping.  They  rushed  back 
together,  but  just  as  they  reached  the  trestle 
and  car  there  was  an  explosion,  which  killed 
Wakefield,  who  was  still  under  the  car,  at- 
tempting to  save  the  naphtha.  The  explosion 
was  caused  by  the  gas  from  the  naphtha 
coming  into  contact  with  the  fire  of  the  gas- 
house  retoits  as  the  naphtha  flowed  near  by 
in  the  sewer,  partly  open  and  partly  closed, 
leading  from  the  trestle  by  the  gas  house  to 
the  creek. 

Upon  examination  the  day  after  the  acci- 
dent it  was  ascertained  that  the  key  used 
for  fastening  the  handle  to  the  rod  by  which 
the  valve  was  raised  was  imder  the  bottom 
of  the  valve,  holding  it  about  f  of  an  inch 
above  the  top  of  the  discharge  pipe,  and  that 
the  handle  was  fastened  to  the  rod  by  a  piece 
of  bent  wire. 

Wakefield's  personal  representative  insti- 
tuted her  action  on  the  case  against  the 
Standard  Oil  Company  and  the  city  of  Rich- 
mond to  recover  damages  for  negligently 
causing  the  death  of  her  intestate.    Both 
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^lefendants  appeared  and  made  defense.  The 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  against  the  Standard 
Oil  Company.  To  that  judgment  the  oi] 
-companr  obtained  this  writ  of  error. 

The  oil  company  denies  its  liability  upon 
three  grounds: 

(1)  That  it  did  not  owe  to  Wakefield  the 
•duty  of  keeping  the  valve  in  the  car  in  a 
reasonably  safe  condition,  and  was  not, 
Ttherefore.  guilty  of  negligence  as  to  him. 

(2)  That  the  condition  of  the  valve,  even 
if  the  oil  company  were  negligent,  was  not 
€he  proximate  cause  of  his  death. 

( 3)  Tliat,  if  it  was,  he  was  guilty  of  con- 
'tributory  negligence. 

As  to  the  first  groimd  of  defense:  The 
contention  of  the  oil  company  is  that,  in  or- 
•der  for  negli^noe  to  be  actionable,  it  must 
•occur  in  a  breach  of  legal  duty  arising  out 
•of  contract  or  otherwise,  owing  to  the  person 
unloading  the  cars;  that  there  was  no  con- 
tractual relation  existing  between  the  plain- 
-tiff's  intestate  and  the  oil  company;  and 
that,  this  being  so,  the  only  duty  upon 
-which  the  plaintiff  could  rely  was  the  duty 
■owing  to  the  public  by  the  oil  company,  and , 
t^hat  the  character  of  the  shipment  was  not 
.so  dangerous  as  to  make  a  failure  to  proper- 
ly adjust  the  valve  to  prevent  the  escape  of 
the  naphtha  a  breach  of  duty  to  a  third  per- 
son who  might  suffer  injury  resulting  from 
isuch  failure. 

It  seems  to  be  a  well-settled  rule  of  the 

•common  law  that  a  person  who  negligently 

uses  a  dangerous  instrument  or  article,  or 

^causes  or  authorizes  its  use  by  another  in 

-such  a  manner  or  under  such  circumstances 

that  he  has  reason  to  know  that  it  is  likely 

to  produce  injury,  is  responsible  for  the  nat- 

-ural  and  probable  consequences  of  his  act  to 

4iny  person  injured  who  is  not  himself  at 

-fault.    The  liability  does  not  depend  upon 

privity  of  contract  between  the  parties  to 

the  action,  but  on  the  duty  of  every  man 

to  so  use  his  own  property  as  not  to  injure 

the  persons  or  property  of  others.   Carter  v. 

Toicne,  98  Mass.  567,  06  Am.  Dec.  682. 

Whether  this  rule  of  the  common  law  is 
applicable  only,  as  the  counsel  of  the  oil 
•company  insists,  to  such  agencies  as  are  es- 
sentinlly  and  in  their  elements  instruments 
•of   danger   to    life   and    property,   may   be 
doubted.    Pollock,  in  his  work  on  Torts,  6th 
•ed.  p.  411,  says  that  "gas  (the  ordinary  il- 
luminating coal-gas)    is*  not  of  itself  per- 
haps  a  dangerous  thing,  but,  with  atmos- 
-pheric  air,   forms   a  highly  dangerous  ex- 
plosive mixture,  and  also  makes  the  mixed 
atmosphere    incapable    of    supporting    life. 
Persons   undertaking   to   deal   with   it  are 
therefore  bound  at  all  events  to  use  all  rea- 
.sonable  diligence  to  prevent  an  escape  which 
Tmay  have  such  results.    A  gas  fitter  left  an 
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imperfectly  connected  tube  in  the  place 
where  he  was  working  under  a  contract  with 
the  occupier.  A  third  person,  a  servant  of 
that  occupier,  entering  the  room  with  a 
light,  in  fulfilment  of  his  ordinary  duties, 
was  hurt  by  an  explosion  due  to  the  escape 
of  gas  from  the  tube  so  left.  The  gas  fitter 
was  held  liable  as  for  a  'misfeasance  inde- 
pendent of  contract.' "  In  the  case  referred 
to  {Parry  v.  Smith,  L.  R.  4  C.  P.  Div.  325, 
327)  the  judge  delivering  the  opinion  said: 
"I  think  the  plaintiff's  right  of  action  is 
founded  on  a  duty  which  I  believe  attaches 
in  every  case  where  a  person  is  using  or  is 
dealing  with  a  highly  dangerous,  thing, 
which,  unless  managed  with  the  greatest 
care,  is  calculated  to  cause  injury  to  by- 
standers. To  support  such  a  right  of  action, 
there  need  be  no  privity  between  the  party 
injured  and  him  by  whose  breach  of  duty  the 
injury  is  caused,  nor  any  fraud,  misrepre- 
sentation, or  concealment;  nor  need  what 
is  done  by  the  defendant  amount  to  a  pub- 
lic nuisance.  It  is  a  misfeasance  independ- 
ent of  contract."  See  2  Shearm.  ft  Redf. 
Neg.  5th  ed.  S§  116,  600;  Wharton,  Neg. 
§  851;  Smith  (Horace),  Neg.  pp.  231-236; 
Thomp.  Neg.  1001  ed.  SS  821-820;  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  613,  617. 

It  is  a  matter  of  common  knowledge  that 
naphtha  is  a  dangerous  substance  (and  it  is 
generally  so  treated  by  the  courts),  and  the 
gas  which  it  gives  off  when  exposed  to  the 
atmosphere  is  liable  to  explosion  by  con- 
tact with  fire;  and  when  it  does  it  is  im- 
possible to  guard  against  its  consequences, 
since  it  is  instantaneous,  and  extends  to  per- 
sons and  property  within  its  reach.  See 
WeUwgton  v.  Downer  Kerosene  OH  Co,  104 
Mass.  64,  67;  Standard  Oil  Co.  v.  Tiemey, 
92  Ky.  367,  14  L.  R.  A.  677,  36  Am.  St.  Rep. 
505,  17  8.  W.  1025 ;  Wier'a  Appeal,  74  Pa. 
234;  Lee  v.  Vacuum  Oil  Co.  64  Hun,  156, 
7  N.  Y.  Supp.  426. 

In  the  case  of  the  Ooodlander  Mill  Co.  v. 
Standard  OU  Co.  27  L.  R.  A.  683,  11  C.  C. 
A.  253,  24  U.  S.  App.  7,  63  Fed.  400,  so  much 
relied  on  by  the  counsel  of  the  plaintiff  in 
error,  it  was  held  that  crude  petroleum  was 
not  essentially  and  in  its  elements  danger- 
ous, and  that  under  the  facts  of  that  case — 
which  are  in  some  respects  similar  to  the 
case  under  consideration — ^the  Standard  Oil 
Company  was  not  liable  for  the  destruction 
of  the  property  of  a  third  person.  It  was 
not  denied,  however,  in  that  case,  that  it  was 
the  duty  of  the  shipper,  under  its  contract 
with  the  purchaser  or  consignee  of  the  crude 
petroleum,  to  so  equip  its  car  that  its  con- 
tents might  be  safely  discharged  in  the  or- 
dinary way  by  the  exercise  of  due  care. 
Under  that  decision  it  was  the  duty  of  the 
Standard  Oil  Company,  in  shipping  the 
naphtha  to  the  city  of  Richmond,  even  if 
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gas  naphtha  be  no  more  dangerous  than 
crude  petroleum,  to  so  equip  its  car  that  the 
naphtha  could  be  safely  discharged  in  the 
ordinary  way  by  the  exercise  of  ordinary 
care  on  the  part  of  the  city.  If  it  owed 
this  duty  to  the  city,  why  did  it  not  owe  it 
to  Wakefield  and  the  other  employees  of  the 
city,  whose  duty  it  was  to  unload  the  naph- 
tha? for  the  oil  company  must  have  known 
that  when  the  car  arrived  at  the  city  gas 
works  it  would  have  to  be  unloaded  by  the 
servants  of  the  city.  It  knew  that  the  pur- 
chaser or  consignee  of  the  naphtha,  a  mu- 
nicipal corporation,  could  only  act  through 
its  employees.  Having  this  knowledge,  even 
if  the  naphtha  was  not  so  highly  dangerous 
that  the  oil  company  owed  to  the  public 
generally  the  duty  of  exercising  ordinary 
care  in  shipping  it,  it  at  least  owed  that 
duty  to  the  employees  of  the  city  whose  duty 
it  was  to  unload  the  oil,  so  that  they  might 
do  so  in  the  ordinary  way  with  safety. 

Shearman  &  Kedf.  on  Neg.  §  ll6,  state 
the  doctrine  which  should  govern  in  cases 
like  this  as  follows:  "Negligence  which  con- 
sists merely  in  the  breach  of  a  contract  will 
not  afford  ground  for  an  action  by  anyone 
except  a  party  to  the  contract,  or  a  person 
for  whose  benefit  the  contract  was  avowedly 
made.  •  .  .  But  where,  in  omitting  to 
perform  a  contract  in  whole  or  in  part,  one 
also  omits  to  use  ordinary  care  to  avoid  in- 
jury to  third  persons,  who,  as  he  could  with 
a  slight  degree  of  care  foresee,  would  be  ex- 
posed to  risk  by  his  negligence,  he  should  be 
held  liable  to  such  persons  for  injuries  which 
are  the  proximate  result  Of  such  omission." 

Thompson,  in  his  late  work  on  Negligence, 
vol.  1,  §  821,  after  citing  cases  illustrating 
the  liability  of  vendors  of  dangerous  goods, 
says  that  "the  doctrine  of  these  cases,  stated 
in  a  general  way,  is  that,  if  a  person  se]Is 
goods,  chattels,  or  machinerj'^  which  possess 
some  concealed  defect,  or  tendency  to  do 
harm,  such  as  will,  according  to  the  proba- 
bilities of  ordinary  experience,  do  harm  to 
innocent  persons,  he  must  respond  in  dam- 
ages if  such  harm  ensue  without  the  inter- 
vention of  the  negligence  or  fault  of  others; 
and  upon  principle  it  would  be  immaterial 
whether  the  knowledge  of  the  concealed  vice 
or  defect  was  withheld  from  the  purchaser 
through  the  vendor's  unskilfulness,  igno- 
rance, or  fraud." 

Watson  (the  author  of  the  work  on  Dam- 
ages for  Personal  Injuries),  in  his  article  on 
Negligence  in  21  Am.  &  Eng.  Enc  Law,  2d 
ed.  pp.  461,  462,  states  the  rule  as  follows: 
"Where  there  has  been  negligence  in  the 
construction  or  preparation  of  the  article 
sold  or  supplied — that  is,  where,  under  the 
circumstances,  injuries  to  the  other  contract- 
ing party  or  to  third  persons  might  reason- 
ably have  been  anticipated  as  a  result  of 
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defects  or  errors  therein — ^the  question  of 
privity  of  contract  seems  wholly  immaterial 
The  liability  depends  upon  the  rule  of  nat- 
ural and  proximate  cause  and  contemplation* 
of  consequences." 

The  reason  upon  which  the  rule,  as  stated 
by  those  text  writers,  is  based,  is  clearly  and 
strongly  stated  by  Brett,  M.  R.  ( afterward S' 
Lord  Esher),  in  his  dissenting  opinion  in- 
Jleaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  503. 
'"Everyone,"  he  says,  "ought,  by  the  univer- 
sally recognized  rules  of  right  and  wrong,, 
to  think  so  much  with  regard  to  the  safetv^ 
of  others  who  may  be  jeopardized  by  his* 
conduct;  and  if,  being  in  such  circumstances^ 
he  does  not  think,  and  in  consequence  neg- 
lects, or  if  he  neglects  to  use  ordinary  care- 
or  skill  and  injury  ensues,  the  law,  which 
takes  cognizance  of  and  enforces  the  rules^ 
of  right  and  wrong,  will  force  him  to  give- 
an  indemnity  for  the  injury.  .  .  .  The- 
proposition  which  these  recognized  case» 
suggest,  and  which  is  therefore  to  be  deduced^ 
from  them,  is  that  whenever  one  person  is,, 
by  circumstances,  placed  in  such  a  positions 
with  regard  to  another  that  everyone  of  ordi- 
nary sense  who  did  think  would  at  once* 
recognize  that,  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  re> 
gard  to  those  circumstances,  he  would  cause- 
danger  of  injury  to  the  person  or  property 
of  the  other,  a  duty  arises  to  use  ordinary- 
care  and  ski]l  to  avoid  such  danger." 

The  next  question  is.  Was  the  oil  com- 
pany's negligence,  if  established,  the  proxi- 
mate cause  of  Wakefield's  death? 

it  is  insisted  .that,  while  the  condition  of 
the  valve  was  in  a  sense  the  cause  of  the  in- 
jury, the  intervening  and  independent  act  of 
the  city  in  its  effort  to  unload  the  car  waa^ 
the  efficient  cause  by  which  the  negligent  act 
of  the  oil  company  was  rendered  effective  in: 
producing  the  injury,  which  was  not  tlie- 
probable  and  natural  cause  of  its  act.  Whilst; 
the  act  of  the  city  in  taking  the  cap  off  the- 
discharge  pipe  was  an  act  intervening  be- 
tween the  negligence  of  the  oil  company  and 
the  injury,  was  it  such  an  intervening  cause- 
as  excused  that  company? 

It  is  said  by  Shearman  &  Redf.  on  Xeg^ 
§  32, — and  their  statement  seems  to  be  fully 
sustained  by  decided  cases, — ^that,  "in  order 
to  excuse  the  defendant,  however,  this  inter- 
vening cause  must  be  either  a  superseding  or 
a  responsible  cause.  It  is  a  superseding' 
cause,  whether  intelligent  or  not,  if  it  so  en- 
tirely supersedes  the  operation  of  the  defend- 
ant's negligence  that  it  alone,  without  his- 
negligence  contributing  thereto  in  the  slight- 
est degree,  produces  the  injury.  It  is  a  re- 
sponsible one  if  it  is  the  culpable  act  of  a 
human  being  who  is  legally  responsible  for 
such  act." 

It  is  conceded  and  is  clear  that  the  city's 
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«ct  in  attempting  to  unload  the  car  was  not 
•a  superseding  cause.  The  city's  act  was  one 
for  which  it  was  legally  responsible,  but  was 
it  a  culpable  act?  It  was  not  under  the 
averments  of  the  declaration,  and  there  was 
evidence  tending  to  sustain  these  averments, 
if  the  act  of  the  city  was  one  which  might, 
in  the  natural  or  ordinary  course,  be  antici- 
pated as  not  entirely  impossible,  and  tlie  oil 
•company's  negligence  was  an  essential  link 
in  the  chain  of  causation.  1  Shearm.  &  Redf. 
Xeg.  §  32;  1  lliomp.  Neg.  §  55;  Watson, 
J>amagcs  for  Personal  Injuries,  §§  45,  75. 

The  supreme  judicial  court  of  Massachu- 
•iwtts,  in  Lane  v.  Atlantic  Worka,  111  Mass. 
136,  139,  states  the  rule  on  this  subject  as 
:follows:  "The  act  of  a  third  person  inter- 
vening and  contributing  a  condition  neces- 
sary to  the  injurious  effect  of  the  original 
negligence,  will  not  excuse  the  first  wrong- 
<ioer  if  such  act  ought  to  have  been  foreseen. 
The  original  negligence  still  remains  a  cul- 
pable and  direct  cause  of  the  injury.  The 
test  is  to  be  found  in  the  probable  injurious 
-consequences  which  were  to  be  anticipated, 
not  in  the  number  of  subsequent  events  and 
agencies  which  might  arise."  See  Watts  v. 
Southern  Bell  Teleph.  d  Teleg,  Co.  100  Va. 
45,  40  S.  E.  107. 

"In  view  of  the  rule,"  says  Thompson  on 
Neg.  S  49,  "that  the  question  whether  a 
;^ven  injury  was  the  proximate  or  remote 
result  of  an  antecedent  wrong,  is  generally 
a  question  of  fact  for  a  jury,  it  is  perceived 
*ihat  the  rule  last  announced  [that  o|  the 
Massachusetts  court  quoted]  is  the  rule  of 
<»mmon  sense  and  practical  justice." 

The  intervening  act  of  the  city  in  attempt- 
ing to  unload  the  car  was  not  only  one  which 
jnight,  in  the  natural  and  ordinary  course 
of  things,  be  anticipated,  but  was  one  which 
the .  oil  company  knew  would  occur,  for  it 
was  a  necessary  act  in  order  to  unload  the 
«ar  in  the  usual  and  ordinary  way.  W^e  are 
•of  opinion,  therefore,  that  the  averments  of 
the  declaration  in  the  second  and  fourth 
counts  stated  a  case  which  showed  that  the 
oil  company  owed  Wakefield  the  duty  of  ex- 
ercising ordinary  care  to  see  that  the  valve 
was  in  a  reasonably  safe  and  proper  condi- 
tion, and  that  its  alleged  negligence  in  that 
respect  was  the  proximate  cause  of  his 
death. 

It  is  unnecessary  to  decide  whether  or  not 
the  first  and  third  counts,  which  did  not 
charge  that  Wakefield  was  an  employee  of 
the  city  of  Richmond,  stated  a  good  cause  of 
action,  as  the  case  made  by  the  evidence 
showed  that  he  was  an  employee  of  the  city, 
and  was  applicable  to  those  counts  alone. 
To  reverse  the  case,  even  if  we  were  of  opin- 
ion that  the  first  and  third  counts  did  not 
state  a  good  cause  of  action,  and  to  remand 
the  case  for  a  new  trial  upon  the  second  and 
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third  counts,  would  be  reversing  for  a  mere 
technical  error,  which  in  no  way  prejudiced 
the  oil  company,  if  there  be  no  other  error 
in  the  proceedings. 

The  third  and  remaining  ground  of  de- 
fense relied  on  by  the  oil  company  is  that, 
even  if  it  had  been  guilty  of  negligence. 
Wakefield  was  guilty  of  contributory  negli- 
gence. 

Under  the  facts  of  the  case  as  already 
briefly  stated,  this  was  dearly  a  question  for 
the  jury. 

This  brings  us  to  a  consideration  of  the 
assignment  of  error  to  the  action  of  the 
court  in  instructing  the  jury. 

The  giving  of  instruction  No.  1  offered  by 
the  plaintiff,  and  the  refusal  of  the  court  to 
give  instruction  No.  30  ofi'ered  by  the  de- 
fendant oil  company,  are  assigned  as  er- 
rors. These  instructions  involved  the  ques- 
tion of  the  duty  which  the  oil  company  owed 
to  the  plaintiff's  intestate.  As  the  court's 
action  in  giving  the  one  and  refusing  the 
other  was  in  accord  with  the  view  hereinbe- 
fore expressed  in  discussing  that  question, 
no  further  notice  need  be  taken  of  those  as- 
signments of  error. 

The  refusal  of  the  court  to  give  instruc- 
tion No.  31  offered  by  the  oil  company  is  also 
assigned  as  error.  By  this  instruction  the 
court  was  asked  to  tell  the  jury  that  they 
must  disregard  all  the  evidence  tending  to 
show  that  the  escape  of  the  naphtha  was  due 
to  the  condition  of  the  valve.  What  has 
heretofore  been  said  in  discussing  the  ques- 
tion of  proximate  cause  shows  that  the  court 
properly  refused  that  instruction. 

The  giving  of  instructions  Nos.  4  and  5 
offered  by  the  plaintiff  is  assigned  as  error ; 
the  former  because  there  was  no  evidence 
upon  which  to  base  it,  and  the  latter  because 
the  evidence  upon  which  it  was  based  was 
the  knowledge  of  Bowen,  the  foreman  of 
the  oil  company's  warehouse  at  Manchester, 
and  whose  duty  it  was  to  load  the  tank  cars, 
and  his  knowledge  of  the  conditions  under 
which  the  tank  cars  were  to  be  unloaded  at 
the  city  gas  works  was  not  notice  to  the  oil 
company  of  those  conditions.  It  was  Bow- 
en's  duty  to  supervise  the  filling  of  the  tank 
cars  for  delivery  to  purchasers.  He  had 
been  at  the  gas  works  one  or  more  times  to 
aid  in  unloading  a  car  in  which  a  valve  was 
frozen,  imder  an  understanding  with  the  city 
or  the  superintendent  of  the  gas  works  to 
notify  the  oil  company's  people  at  the  ware- 
house when  assistance  was  needed  in  un- 
loading leaking  tanks.  He  knew,  or  had  the 
opportunity  of  knowing,  the  conditions  un- 
der which  the  cars  were  unloaded  at  the  gas 
works.  The  general  rule  is  that  knowledge 
acquired  by  the  agents  of  corporations  when 
acting  within  the  scope  of  their  agency  be- 
comes notice  to  or  knowledge  of  the  corpo- 
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ration  for  all  judicial  purposes.  Thompson's 
article  on  Corporations  in  10  Gjc.  Law  & 
Proc.  p.  1054. 

The  knowledge  of  Bowen,  which  the  in- 
struction in  question  treated  as  notice  to  the 
oil  company,  was  acquired  whilst  perform- 
ing duties  for  that  company,  and,  it  would 
seem,  within  the  scope  of  his  agency.  The 
evidence  tended  to  sustain  the  hypothesis 
upon  which  each  of  the  instructions  (4  and 
5)  was  hased,  and  the  court  did  not  err  in 
giving  them. 

A  number  of  other  errors  are  assigned  to 
the  action  of  the  court  in  giving  and  refus- 
ing to  give  instructions  asked  for,  but  it  is 
simply  impossible  in  an  opinion  of  reason- 


able length  to  discuss  in  detail  all  of  the 
numerous  objections  made  to  the  action  of 
the  court  in  dealing  with  more  than  30  in- 
structions, and  covering  over  13  pages  of 
the  printed  record.  We  have  considered  at 
length  what  seem  to  us  to  be  the  more  im- 
portant errors  assigned.  As  to  the  others  it 
is  sufficient  to  say  that  we  have  fully  con- 
sidered them,  and  are  of  the  opinion  that 
the  instructions  given  fairly  submitted  tlie- 
case  to  the  jury,  that  the  court  did  not  err 
in  refusing  to  set  aside  the  verdict  of  the 
jury,  that  we  see  no  error  in  the  case  to 
the  prejudice  of  the  plaintiff  in  error,  and 
that  the  judgmcfit  complained  of  should  t>e 
affirmed* 
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Charles  WANECK,  Pllf,  in  Err,, 
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Mary  KRATKY. 
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*1.    l»Vliere,  npon  an  Airreemeiit  of  mar- 
riage,   the    parties    expressly    ayree 

that  the  ceremony  shall  be  celebrated  In  ac- 
cordance with  the  rules  and  customs  of  a 
particular  religion  and  church,  such  rules  and 
customs  become  a  part  of  the  contract,  and 
binding  upon  the  parties. 
2.  "Wliere  one  of  the  parties  to  a  mar- 
riaire  contract  fails  to  perfornt  his 
agreement  at  the  time  fixed  for  the  ceremony, 
no  reasonable  excuse  existing  for  such  fail- 
ure, the  other  party  may  rescind  the  contract, 
and  maintain  an  action  for  damages. 

(September  17,  1903.) 
*Headnote8  by  Duffie,  C. 


ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  marry. 
Affir^ned. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr,  John  D.  TXTare,  for  plaintiff  in  er- 
ror: 

Before  a  right  of  action  accrues  for  tlie^ 
breach  of  a  marriage  contract,  it  must  be- 
alleged  and  proved  that  the  contract  has 
been  repudiated,  and  such  repudiation  mu>st 
be  shown  by  the  acts,  words,  conduct,  or  deed 
of  the  party  who  so  repudiates  it,  and  must 
be  shown  to  be  without  sufficient  reason  or 
cause. 

Kurtz  v.  Franky  76  Ind.  594,  40  Am. 
Rep.  275;  Burtis  v.  Thompson,  42  N.  Y. 
240,  1  Am.  Rep.  510;  MolUnoay  v.  Griffith^ 


Note. — Refusal  or  failure  to  keep  agreement 
for  marriage  at  a  specified  time  or  place  as 
breach  of  the  marriage  contract, 

I.  Anticipatory  refusal,  798. 
II.  Postponement  of  ceremony. 

a.  Right  to  postpone,  798. 

b.  Effect  of  postponement,  799. 

III.  Failure   to   fulfil  agreement  at  appointed 

time  or  place,  799. 
IV.  Acts  subsequent  to  time  agreed  upon  as 

constituting  refusal,  801. 
y.  When  cause  of  action  accrues,  801. 

I.  Anticipatory  refusal. 

The  principle  in  the  law  of  contracts,  that, 
when  a  person  agrees  to  do  an  act  at  a  future 
day,  and,  before  the  day  arrives,  declares  he 
will  not  keep  his  contract  or  do  the  act,  the 
other  party  may  act  on  the  declaration,  and 
bring  an  action  for  the  breach  before  the  day 
arrives.  Is  applicable  to  promises  to  marry. 

Hence,  a  positive  refusal  to  perform  a  con- 
tract of  marriage,  even  If  made  before  the  time 
fixed  for  its  performance,  constitutes  such  a 
breach  of  the  contract  as  will  authorize  an  Im- 
eo  L.  R.  A. 


mediate  action  therefor.  Zatlln  v.  Davenport^ 
71  111.  App.  292;  Kurtis  v.  Prank,  76  Ind.  594. 
40  Am.  Rep.  275;  Adams  v.  Byerly,  123  Ind. 
368,  24  N.  B.  130 ;  Holloway  v.  Griffith,  32  Iowa. 
409,  7  Am.  Rep.  208;  Kennedy  v.  Rodgers,  2* 
Kan.  App.  764,  44  Pac  47 ;  Lewis  v.  Tapman,  90 
Md.  294,  47  L.  R.  A.  385,  45  Atl.  459  ;  Burtla 
V.  Thompson,  42  N.  Y.  246,  1  Am.  Rep.  516; 
Donoghue  v.  Marshall,  82  L.  T.  N.  S.  310. 

One  who  promises  to  marry  a  woman  on  the 
death  of  his  father  may  be  sued  for  breach  of 
promise  during  his  father's  lifetime,  where  he 
has  repudiated  his  agreement.  Frost  v.  Knlghtr 
L.  R.  7  Exch.  Ill,  41  U  J.  Bxch.  N.  S.  78, 
Reversing  L.  R.  5  Exch.  322,  1  Moak,  Eng.  Rep. 
218. 

II.  Postponement  of  ceremony. 

a.  Right  to  postpone. 

A  postponement  of  the  performance  of  a 
contract  of  marriage,  from  the  date  fixed  there- 
for, by  one  party  without  the  consent  of  the 
other,  does  not  constitute  an  actionable  breach 
of  the  contract,  if  based  upon  good  and  sufll- 
clent  reason.    The  court  said :    Suppose  that  on 
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32  Iowa,  409,  7  Am.  Rep.  208;  Frost  v. 
Knight,  h,  R.  7  Exch.  Ill;  Jones  v.  Lay- 
man, 123  Ind.  569,  24  N.  £.  363;  Kennedy 
V.  Rodgers,  2  Kan.  App.  764,  44  Pac  47; 
Walters  v.  Stockberger,  20  Ind.  App.  277, 
50  N.  E.  763;  Kelly  v.  Renfro,  9  Ala.  325, 
44  Am.  Dec.  441;  Stone  t.  Appef,  12  111. 
App.  582. 

Messrs.  Henry  G.  Murphy  and  Charles 
Ii.  HoTev  for  defendant  in  error. 

Dnille,  C,  filed  the  following  opinioti: 
About  November  1,  1900,  the  parties  en- 
tered into  an  agreement  of  marriage,  and 
on  the  following  day  they  called  on  Father 
Bednar,  a  Catholic  priest  in  charge  of  a 
church  at  South  Omaha,  to  procure  the  pub- 
lication of  the  banns,  in  accordance  with 


the  regulations  of  that  church.  The  date  of 
the  marriage  was  fixed  for  November  27, 
1900,  at  8  o'clock  A.  H.  On  three  successive 
Sundays  after  this  visit  to  the  priest,  public 
announcement  of  their  proposed  marriage 
was  made,  in  accordance  with  the  laws  and 
customs  of  the  church.  Following  this  an- 
nouncement, and  up  to  about  the  date  fixed 
for  their  marriage,  plaintiff  in  error  con- 
tinued to  call  upon  the  defendant  in  error^ 
and,  under  the  expectation  that  the  marriage 
would  take  place  as  arranged,  she  secured 
bridesmaids,  called  home  distant  members- 
of  her  family,  invited  friends,. and  made  all 
preparations  for  the  ceremony.  It  was  ar- 
ranged that  plaintiff  in  error  should  call  for 
his  bride  at  the  residence  of  her  parents, 
but  he  failed  to  do  so,  and  it  was  afterwards^ 


the  morning  of  the  day  the  alleged  marriage 
was  to  have  been  consummated  a  member  of 
the  promisor's  family  had  died,  and  before  the 
burial  several  days  had  necessarily  expired ; 
would  it  be  contended  that,  even  if  the  promis- 
or had  not  notified  his  flancie  that  the  marriage 
would  have  to  be  postponed,  that  would  con- 
stitute such  a  breach  of  the  contract  that  (i 
right  of  action  would  immediately  accrue  for 
damages?  Or,  if  the  promisor  had  been  com- 
pelled to  travel  by  rail  to  reach  the  marriage 
feast,  and  had  been  delayed  by  an  accident  re- 
sulting in  his  injury,  which  would  disable  him 
for  many  days,  that  this  would  constitute  a 
breach  of  the  contract?  We  think  not.  Here, 
the  promisor  had  a  family  of  five  children,  all 
of  whom  had  attained  their  majority,  and  all 
were  married  but  one.  He  owed  at  least  some 
consideration  to  them,  and,  if  they  were  op- 
posed to  his  marriage  and  he  knew  it,  it  was  his 
duty,  if  he  could,  to  reconcile  them  to  it;  and 
it  was  not  unreasonable  for  him  to  want  to 
postpone  the  marriage  for  that  purpose.  Wal- 
ters V.  Stockberger,  20  Ind.  App.  277,  60  N. 
E.  763. 

Although  the  day  is  set  for  concluding  the 
marriage,  it  is  evident  circumstances  may  occur 
to  make  it  entirely  improper  to  proceed,  or 
render  it  expedient  to  delay  the  consummation. 
Kelly  V.  Renfro,  9  Ala.  325,  44  Am.  Dec.  441. 

A  man  engaged  to  marry  at  a  specified  time 
and  place  is  entitled  to  postpone  the  marriage, 
whether  his  prospective  bride  consents  thereto 
or  not,  where  there  appears,  without  any  in- 
tervening fault  on  bis  pnrt,  a  loathsome,  con- 
tagious disease,  which  renders  it  unsafe  or  Im- 
proper for  him  to  marry.  Trammell  v.  Vaughan, 
158  Mo.  214,  61  L.  R.  A.  864,  81  Am.  St.  Rep. 
302,  60  S.  W.  79. 

b.  Effect  of  postponement. 

A  contract  to  marry  in  two  or  three  weeks, 
at  most,  from  the  date  of  the  engagement,  is 
still  In  force  if  the  time  for  its  performance  be 
indefinitely  extended  by  consent;  and  an  ac- 
tion for  breach  of  promise  of  marriage  may  be 
maintained  if  the  contract  is  not  performed 
within  a  reasonable  time.  Clement  v.  Skinner, 
72  Vt.  159,  47  Atl.  788. 

So,  where  a  promise  of  marriage  was  to  be 
performed  four  days  after  it  was  made,  but  on 
the  date  set  the  promisor  was  not  physically 
able  to  marry,  the  parties  are  left  with  a  sub- 
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slsting  contract  of  marriage  between  them,  but 
without  a  date  fixed  for  its  performance.  In 
such  case  the  law  construes  the  obligation  as 
one  to  be  performed  within  a  reasonable  time 
upon  request,  unless  one  of  the  parties  has  In- 
capacitated himself  for  the  performance,  as  by 
marrying  another,  or  has  by  positive  and  une- 
quivocal acts  or  declarations  rendered  a  tender 
or  demand  unnecessary.  Clark  v.  Corey,  24 
R.  I.  137,  62  Atl.  811. 

III.  Failure   to  fulfil  agreement  at  appointed 

time  or  place. 

The  omission  to  marry  upon  a  particular  day 
Is  not,  of  itself,  a  breach  of  a  contract  to  marry. 
The  engagement  necessarily  continues  in  force 
until  one  or  the  other  of  the  parties,  by  con- 
duct or  by  words,  evinces  that  he  or  she  Is  un- 
willing to  proceed  to  the  ordinary  result.  But 
upon  the  failure  of  one  of  them  to  fulfil  the 
agreement  at  the  date  Met,  the  other  is  entirely 
warranted  in  considering  the  engagement  as 
terminated  and  may  signify  a  determination  to 
end  the  matter.  Kelly  v.  Renfro,  9  Ala.  325, 
44  Am.  Dec.  441. 

Refusal  by  a  suitor  to  comply  with  his  con- 
tract to  marry  his  flancie  at  a  designated  time 
gives  her  an  immediate  right  of  action,  In  the- 
absence  of  any  apparent  or  sufllclent  reason  for 
his  conduct.  Adams  v.  Byerly,  123  Ind.  368,  24 
N.  E.  130. 

If  a  man  wrongfully  breaks  his  promise  to< 
marry  a  woman  upon  a  day  specified,  without 
fault  on  her  part,  she  is  entitled  to  recover 
damages  for  his  breach  of  contract.  Wolters  v.. 
Schultz,  1  Misc.  196,  21  N.  Y.  Supp.  768. 

Facts  sufficient  to  constitute  a  cause  of  ac- 
tion are  stated  by  averments  that  the  plaintiff,, 
at  the  request  of  the  defendant,  promised  to 
marry  him  at  such  time  as  she  could  come  to  a 
specified  place  for  that  purpose ;  that  she  did 
BO  come,  at  his  request,  on  a  certain  date,  at 
which  time  defendant  promised  to  marry  her  on 
a  day  certain,  but  that,  instead  of  so  doing, 
and  soon  after  such  day,  he  married  another 
person.    Lahey  v.  Knott,  8  Or.  198. 

If  a  man  has  promised  to  marry  a  woman- 
upon  a  particular  day,  it  is  the  duty  of  the- 
groom,  by  the  custom  of  society,  to  present 
himself  at  the  house  of  his  prospective  bride,, 
without  special  request,  to  fulfil  the  marriage 
engagement.    Graham  v.  Martin,  64  Ind.  668. 

Failure  of  a  man  to  appear  at  the  time  ap> 
pointed  for  the  nuptials,  in  the  absence  of  a 
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ascertained  that  he  went  to  work  in  the 
usual  manner  at  one  of  the  packing  houses 
in  South  Omaha,  and  when  called  on  by  an 
attorney  for  defendant  in  error,  gave  as  an 
excuse  that  Father  Bednar  had  stated  to  the 
mother  of  defendant  in  error  that  he  was 
not  a  good  Catholic,  and  was  not  strong 
•enough  in  the  faith;  that  he  was  willing  to 
oe  married  by  any  other  priest,  or  at  the 
•courthouse,  or  by  anyone  authorized  to  per- 
form the  ceremony,  but  declined  to  have  the 
ceremony  performed  by  Father  Bednar. 
Thereupon  defendant  in  error  elected  to 
terminate  the  marriage  contract,  and 
brought  this  action  for  damages.  The  jury 
returned  a  verdict  in  her  favor  for  some- 
thing over  $500,  upon  which  the  court  en- 
tered judgment,  and  defendant  has  taken 
error  tx)  this  court. 

The  principal  error  urged  is  that  it  is  not 
sbown  that  the  plaintiff  in  error  refused  to 
marry  defendant  in  error,  and  that  his  neg- 
lect to  call  for  her  and  accompany  her  to 
Ihc  church,  as'  agreed,  does  not,  of  itself, 
constitute  a  breach  of  the  marriage  contract 
on  his  part, — especially  in  view  of  the  fact 
that  he  informed  her  attorney  that  he  was 
willing  to  consummate  the  marriage  before 
any  other  priest  or  officer  authorized  to  per- 
form the  ceremony.   The  rule  is  well  estab- 


lished that  attached  to  every  contract  of 
marriage  is  an  implied  condition  that  any 
subsequent  change  in  mental  or  physical  con- 
dition of  either  party,  so  as  to  render  it 
impossible  to  accomplish  the  object  of  the 
marriage  relation,  releases  the  parties  from 
the  agreement.  In  such  case  no  action  will 
lie  for  breach  of  the  contract.  On  the  other 
hand,  it  is  beyond  controversy  that  where 
the  parties  expressly  agree  that  their  mar- 
riage shall  be  celebrated  under  and  in  ae- 
cordance  with  the  rules  and  customs  of  a 
particular  religion  and  church,  such  rules 
and  customs  become  a  part  of  the  contract, 
and  binding  upon  the  parties.  In  the  case 
at  bar  the  parties  entered  into  such  express 
agreement,  even  specifying  the  church  and 
the  priest.  The  day  and  hour  of  consumma- 
tion was  mutually  agreed  on  by  the  parties, 
with  the  sanction  and  consent  of  the  priest 
who  was  to  perform  the  ceremony.  This  pre- 
caution was  taken  to  avoid  naming  a  day 
prohibited  *by  the  rules  of  the  church.  The 
violation  of  this  part  of  their  agreement, 
withoiit  just  cause,  amounted  to  a  breach 
of  the  contract  on  the  part  of  the  plaintiff 
in  error,  and  defendant  in  error,  as  she  w'cll 
might  do,  elected  at  the  time  to  consider 
the  contract  ended,  and  to  sue  for  damages. 
In  Kelly  v.  Renfro,  9  Ala.  325,  44  Am.  Dec. 


good  excuse  therefor,  coneititutes  a  breach  of  his 
promise  to  marry.  The  court  stated:  There 
was  no  evidence  that  the  ilanc€e  had  discarded 
and  broken  off  the  engragement  until  her  suitor, 
l)y  falling  to  appear  at  the  time  appointed  for 
the  nuptials,  had  caused  her  to  reproach  him 
for  his  conduct,  and  to  tell  him  not  to  come 
again  and  see  her.  At  the  time  that  this  was 
-done,  he  had  not  called  to  fulfil  his  delayed 
vows,  but  to  give  a  very  unsatisfactory  and 
not  very  flattering  reason  for  his  failure  to 
appear  at  the  appointed  time.  Womanly  deli- 
cacy and  self-respect  demanded  that  she  should 
resent  the  insult  offered  her.  The  suitor  had 
"breached  his  promise  before  he  received  his  dis- 
missal. Lohner  v.  Coldwell,  15  Tex.  Civ.  App. 
444,  39  S.  W.  591. 

Exemplary  damages  may  be  awarded  for 
breach  of  promise  of  marriage  where,  after  the 
wedding  day  was  agreed  upon,  and  the  usual 
preparations  were  made,  and  the  relatives  and 
guests  were  bidden  to  the  ceremony,  the  groom 
failed  to  appear,  shamming  Illness  as  an  ex- 
cuse, and  the  intended  bride  had  resigned  a  sit- 
uation for  the  purpose  of  marrying  him.  Chel- 
11s  V.  Chapman,  125  N.  Y.  214,  11  L.  R.  A.  784, 
26  N.  B.  308. 

In  Hughes  v.  Nolte,  7  Ind.  App.  526,  34  N. 
E.  745,  a  day  had  been  fixed  for  the  marriage, 
-expensive  preparations  had  been  made,  and 
guests  had  been  invited,  but  the  prospective 
groom  failed  to  appear  at  the  appointed  time 
and  place,  and  temporarily  left  the  vicinity. 
Later  he  promised  to  return  and  fulfil  his  agree- 
ment to  marry  her.  In  a  suit  for  breach  of 
marriage  contract  she  recovered  judgment 
against  him.  That  his  conduct  constituted  a 
breach  of  the  contract  does  not  appear  to  have 
been  questioned. 
66  L.  R.  A. 


If  the  parties  have  appointed  a  day  for  the 
celebration  of  the  marriage,  at  which  time  the 
Intended  bride  Is  ready  to  perform,  but  the 
groom  neglects  and  refuses  to  attend,  for  the 
reason  that  he  has  changed  his  mind,  and  does 
not  Intend  to  fulfil  the  contract,  she  may  main- 
tain an  action  against  him,  and  need  not  first 
make  a  formal  offer  to  perform.  McCormlck  r. 
Robb.  24  Pa.  44. 

Neither  party  can  be  said  to  be  In  default,  or 
guilty  of  a  breach  of  the  agreement  to  marry 
the  other,  unless  the  other  is  willing  and  ready 
to  be  married  at  the  time  and  place  agreed  up- 
on for  the  actual  consummation  of  the  mar- 
riage.    Flble  V.  CapUnger,  13  B.  Mon.  464. 

As  an  abstract  proposition,  there  can  be  no 
doubt,  when  there  are  a  time  and  place  appoint- 
ed to  perform  a  contract  to  marry,  that  the  at- 
tendance of  the  female  party  at  the  time  and 
place  agreed  on  would  be  a  sufficient  offer  on 
her  part  Cannon  v.  Alsbury,  1  A.  K.  Marsh. 
76.  10  Am.  Dec.  709. 

So,  if  a  marriage  contract  was  to  be  per- 
formed on  some  day  in  a  specified  month,  at  a 
designated  place,  and  the  promisee  was  at  sucb 
place  during  the  month,  ready  and  willing  to 
carry  out  her  part  of  the  agreement,  the 
promisor  is  guilty  of  a  breach  of  the  contract, 
if  he  failed  to  appear  at  the  designated  place 
during  the  specified  month  and  fulfil  his  agree^ 
ment.  Grubbs  v.  Pence,  24  Ky.  L.  Rep.  2183, 
73  S.  W.  785. 

In  a  case  holding  that  nothing  will  excuse 
the  promisor  for  the  breach  of  his  absolute,  un- 
conditional promise  to  marry  another  on  a  des- 
ignated day,  except  such  a  disease  or  compli- 
cation of  diseases  as  renders  the  making  of  the 
marriage  contract  and  the  consummation  of  the 
marriage  by  marital  intercourse  impossible,  che 
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441,  it  is  said:    "At  the  trial  it  appeared 
that  an  engagement  of  marriage  existed  be- 
tween the  plaintiff  and  defendant,  that  a 
•day  had  been  fixed  for  the  marriage,  prepara- 
tions made,  and  the  guests  invited.    On  the 
morning  of  the  day  agreed  upon,  the  de* 
fendant  wrote  a  note  to  the  plaintiff's  fath- 
•er,  saying  that  he  thought  the  engagement 
-ought   to   be  postponed,   'at   least   for   the 
present.*    This  note  was  not  answered.   The 
defendant  offered  to  show  that,  shortly  after 
the  day  set,  he  had  proposed -a  performance 
•of  the  contract;  also,  that  before  this  action 
was  brought  he  had  repeatedly  proposed  to 
•consummate   the   marriage.     This   evidence 
was  objected  to  and  ruled  out.    The  defend- 
ant requested  the  court  to  charge  the  jury 
that  if  he,  on  the  day  set,  proposed  either  a 
postponement  or  a  rescission  of  the  contract, 
the  plaintiff!s  assent  might  be  inferred  from 
her  silence  at  the  time  of  this  proposal,  as 
^well  as  from  declarations  made  by  her.  This 
'Charge   the   court  refused  to  give.     It   is 
scarcely  necessary  to  add  that  the  charge 
requested  was  properly  refused.     No  virtu- 
ous  female   could    be   expected   to   respond 
directly  to   the   note   which   the  defendant 
•communicated  to  the  plaintiff's  father,  and 
no  other  inference  ought  to  be  drawn  from 
lier  silence  than  that  the  engagement  was 


terminated,  not  merely  postponed,  by  this 
act  of  the  defendant,  independent  of  any  as- 
sent on  her  part."  To  the  same  effect  is 
Jones  V.  Layman,  123  Ind.  569,  24  N.  E.  363. 
In  Uolloway  v.  Griffith,  32  Iowa,  409,  7  Am. 
Rep.  208,  it  is  said :  An  offer  on  the  part  of 
a  defendant  to  fulfil  a  marriage  contract 
after  his  refusal  to  do  so,  or  a  continuance 
of  the  offer  in  open  court,  on  condition  that 
plaintiff  dismiss  the  suit,  should  be  dis- 
regarded by  the  jury  either  as  a  defense  or 
in  mitigation  of  damages.  As  in  other  cases, 
the  rule  is  that,  after  a  defendant  has  once 
broken  his  promise,  his  offer  to  renew  is  no 
defense  on  an  action  for  its  breach.  The 
circumstances  were  most  humiliating  to  the 
defendant  in  error.  She  had  sent  for  her 
relatives,  invited  her  friends,  and  was  pre- 
pared to  accompany  the  bridegroom  to  the 
church.  Without  excuse  or  explanation,  he 
failed  to  meet  his. appointment,  and  left  her 
to  bear  the  shame  and  humiliation  of  his 
conduct.  Under  such  circumstances,  we 
think  that  defendant  in  error  was  justified 
in  rescinding  the  contract,  and  in  replying 
to  his  proposition,  "After  the  trick  you 
played  me,  I  will  not  have  you,  in  church 
or  out  of  church." 


conrt  observes :  "For  instance,  a  man  may  up- 
on the  day  fixed  for  his  wedding:  be  stretched 
upon  his  bed  in  the  delirium  of  fever.  Under 
such  circumstances.  It  will  be  no  breach  of  his 
contract  If  he  failed  to  perform  It  on  that  day." 
Smith  V.  Compton,  67  N.  J.  L.  548,  58  L.  R.  A. 
480,  52  Atl.  386. 

As  to  disease  as  a  defense  for  breach  of 
promise  to  marry,  see  note  to  Shackleford  v. 
Hamilton,  15  L.  R.  A.  531. 

But  when  parties  enter  into  mutual  promises 
to  marry,  and  expressly  agree  that  their  mar- 
riage shall  be  celebrated  under  and  in  accord- 
.ance  with  the  rules  and  customs  of  a  particular 
religion  or  church,  but.  by  Inadvertence  or  ac- 
cident, they  happen  to  fix  upon  a  day  for  that 
purpose  which  turns  out  to  be  one  on  which 
such  ceremony  is  prohibited  by  the  rules  and 
customs  of  the  religion  or  church,  and  cannot 
1>e  i>erformed,  then,  if  either  party  should  on 
that  account  decline  or  refuse  to  be  married  at 
such  prohibited  time,  or  in  a  manner  other  than 
that  agreed  upon,  but  be  willing  and  offer  to  be 
married  at  any  reasonable  or  proper  time,  after 
such  period  of  prohibition  is  passed,  such  party 
so  declining  or  refusing  is  not  liable  in  damages 
as  for  a  breach  of  promise  of  marriage.  Stone 
V.  Appel,  12  111.  App.  582. 

IV.  Acta   subisequent   to   time   agreed    upon   as 
oonstitutiny  refunal. 

In  Kelley  v.  Brennan,  18  R.  I.  41,  25  Atl. 
'346.  it  is  intimated  that  if,  after  an  engage- 
ment to  marry  and  the  lapse  of  the  time  agreed 
tipon  between  the  parties,  the  gentleman  omits 
to  offer  to  marry,  it  is  generally  considered  a 
refusal  to  marry.  But  the  point  was  not  neces- 
sary to  a  determination  of  the  case,  since  the 
«6  L.  R.  A. 


testimony  showed  a  positive  refusal  by  the 
man  to  marry  the  woman. 

If  a  man  promises  to  marry  a  woman  on  his 
return  from  a  trip  he  is  about  to  take,  and 
falls  to  fulfil  his  promise,  but,  on  the  contrary, 
shuns  and  avoids  her  on  his  return,  an  action 
for  the  breach  of  his  contract  will  lie  against 
him,  without  proof  of  an  actual  request  by  her 
and  refusal  by  him  to  fulfil  his  engagement. 
Blrum  V.  Johnson,  87  Minn.  362,  92  N.  W.  1. 

An  action  for  breach  of  promise  of  marriage 
will  lie  against  one  who  was  aitltled  to  post- 
pone the  wedding  on  the  date  set  for  it,  by  rea- 
son of  his  developing  a  loathsome,  contagious 
disease,  where  his  acts  and  declarations,  after 
the  date  sot  for  the  marriage,  show  that  he  does 
not  intend  to  fufll  his  contract,  even  after  he 
is  cured.  Trammell  v.  Vaughan,  158  Mo.  214, 
51  L.  R.  A.  854,  81  Am.  St.  Rep.  302,  59  S.  W. 
70. 

y.  \Vhen  cause  of  action  accrues. 

A  cause  of  action  upon  a  promise  to  marry  in 
the  fall  of  a  certain  year  arises  immediately  aft- 
er the  fall  of  such  year.  Costelio  v.  Hunter,  12 
Ont  Rep.  333. 

No  right  of  action  accrues  upon  a  promise  to 
marry  in  the  fall  of  a  certain  year  until  the  ex- 
piration of  that  period,  in  the  absence  of  a  pos- 
itive and  direct  agreement  to  marry  at  some 
other  or  different  time.  McMurray  v.  McManus, 
1  Alb.  L.  J.  102. 

A  breach  of  promise  to  marry  upon  a  divi- 
sion of  the  promlsor*8  father's  estate  does  not 
arise  until  after  such  division  is  made.  Qrant 
V.  Cor  nock,  16  Ont.  Rep.  406. 

See  also  cases  under  subdivisions  I.,  II.,  Ill,, 
and  IV.,  supra.  A.  W.  B. 
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The  criticisms  upon  the  instructioiiB  of  the 
court  are,  we  think,  without  merit.  There 
was  a  clear  breach  of  contract  on  the  part 
of  the  plaintiff  in  error.  The  defendant  in 
error  promptly  rescinded  the  contract,  and 
brought  this  action  for  its  breach.  His 
proffer  to  consummate  the  agreement  after 
breach  and  after  rescission  on  the  part  of 


defendant  ought  not  to  be  considered.    We- 
recommend  an  affirmance  of  the  judgment. 

Kirkpatriok  and  Pom&dt  GC,  concur. 


For  the  reasons  stated  in  the  for^oin^p 
opinion,  IJhe  judgment  of  the  District  Courts 
is  affirmed. 


WASHINGTON  SUPREME  COURT. 


Wesley  DAVIS  and  Wife,  RespU., 

V. 

TACOMA    RAILWAY    &    POWER    COM- 
PANY et  aX.,  Appts. 

(36  Wash.  208.) 

1.  An  appeal  by  a  defendant  ^rlio  does 
not  serve  his  notice  of  appeal  upon 
his  codefendanty  nor  join  in  the  appeal 
of  the  latter,  will  be  dismissedt  where  the 
statute  requires  notice  of  appeal  to  be  seryed 
on  all  parties  who  have  appeared  in  the  ac- 
tion, and  who  do  not  Join  in  the  notice  of 
appeal. 

2.  One  not  belonarlnar  to  tlie  proncrlbed 
class  lias  a  rlflrbt  of  action  for  the  ac- 
tual damages  suffered  in  case  he  is  ordered 
from  the  grounds  when  yisiting  a  place  of 
public  resort  and  behaving  in  a  proper  man- 
ner, by  the  manager  or  his  representative, 
in  a  way  to  subject  him  to  humiliation  or 
disgrace,  although  the  act  is  done  through 
mistake. 

8.  Dantasres  for  belnv  TirronfffallT  or- 
dered to  lenve  a  place  of  public  re- 
sort may  include  compensation  for  the  sense 
of  wrong  suffered,  the  feeling  of  humiliation, 
and  the  disgrace  and  mental  suffering. 

4.  Seven  hundred  and  fifty  dollars  is 
excessive  to  awwlvA  a  woman  as  dam- 
ages for  beinar  ordered  from  a  place 
of  public  resort,  where  little  injury  is 
shown  beyond  the  violation  of  the  right  to  be 
there,  and  the  insult  involved  in  the  order 
to  leave. 

(Jane  20,  1904.) 

APPEAL  hj  defendants  from  a  judgment 
of  the  Superior  Court  for  Pierce  County 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
direction  to  leave  a  place  of  public  resort. 
Reversed  in  part. 

The  fact^  are  stated  in  the  opinion. 
Messrs,  B.  8.  GroMonp,  Frank  8.  Car« 
roll,  and  A.  G.  Avery  for  appellants. 


Messrs,  Jol&n  C.  Stallonp,  J.  W.  A. 
Nichols,  and  Albert  XL  Joab  for  respond- 
ents. 

Fnllerton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  damages.  The  re- 
spondents, who  were  plaintiffs  bolow,  alleged 
in  their  complaint  that  the  appellant  rail- 
way company  was  in  the  year  1002  operating- 
a  line  of  street  railway  from  the  city  of  Ta- 
coma  to  Spanaway  lake;  that  for  the  pur- 
pose of  increasing  its  paasenger  business  it 
had  acquired  certain  lands  at  the  lake- 
named,  which  it  had  made  into  an  attractive 
park,  or  place  of  resort,  and  had  placed  the- 
appellants  Shreeder  &  Green  in  charge  there- 
of;  that  on  June  8th  of  the  year  named  the- 
respondents  attracted  by  the  announcements 
for  that  particular  day,  visited  the  park,, 
where  the  wrong  occurred  of  which  they 
complain,  lliis  wrong  is  thus  described  itb 
the  complaint :  "That  these  plaintiffs,  seeing- 
said  advertisement,  procured  tickets  and 
took  their  seats  in  one  of  the  cars  of  sai<t 
defendant  railway  company,  and  were  there- 
by conveyed  to  said  park  on  said  day,  arriv- 
ing there  a  few  minutes  after  9  o'clock  in> 
the  evening.  That  the  cars  and  the  park 
were  covered  with  people,  and  music  and 
other  attractions  were  there  for  the  enter- 
tainment of  the  visitors.  That  a  very  few 
minutes  after  alighting  from  the  car  upon 
said  grounds,  and  while  plaintiffs  were- 
quietly  viewing  the  attractions  then  upon, 
the  said  park  grounds  of  said  defendants, 
one  Charles  W.  Cromwell,  an  employee  of 
said  defendants,  in  charge  of  said  groimds,. 
approached  the  plaintiff  Lenora  Davis,  and,, 
after  staring  her  in  the  face  in  a  rude  and 
ini$olent  manner,,  seized  her  by  the  arm  in 
a  rough,  brutal,  and  insulting  manner,  and 
in  a  loud  tone  of  voice,  in  the  presence  and 
hearing  of  a  large  group  of  people,  said  to 


Note. — For  the  somewhat  similar  question  of 
right  of  person  wrongfully  ejected  from  train 
to  compensation  for  shame  and  humiliation 
caused  thereby,  see,  in  this  series,  Texas  &  P. 
R.  Co.  V.  James,  15  L.  R.  A.  347;  Sloane  v. 
Southern  California  R.  Co.  32  L.  R.  A.  193; 
Mabry  v.  City  Electric  R.  Co.  50  L.  R.  A. 
66  L.  R.  A. 


590;  and  Kansas  City,  Ft.  S.  &  M.  R.  Co.  t. 
Little,  61  L.  R.  A.  122. 

As  to  damages  for  mortification  in  belns. 
compelled  to  ride  in  second-class  car  when  pay- 
ing for  first-class  ticket,  see  St.  Louis,  A.  ft  T. 
R.  Co.  V.  Mackie,  1  L.  R.  A.  667. 
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thin  plaintilf,  Lenora  Davis:  'You  must 
leave  these  grounds.  You  can  take  the  next 
car,  coming  in  or  going  out.  You  are  not 
allowed  on  these  grounds,'  at  the  same 
time  exhibiting  a  metallic  star  or  badge,  and 
claiming  to  be  an  officer  and  a  deputy,  at- 
tracting the  attention  of  a  large  number  of 
people  to  said  plaintiff,  meaning  and  im- 
puting by  his  words  and  action  that  said 
plaintiff  Lenora  Davis  was  a  lewd  and  base 
woman,  unilt  to  be  or  remain  upon  said 
grounds.  That  she,  the  said  plaintiff,  is  of 
the  age  of  twenty-seven  years,  has  always 
conducted  herself  as  a  lady  of  refinement 
and  respectability,  and  has  never  at  any 
other  time  been  charged  with  anything  de- 
rogatory to  her  good  name,  character,  and 
reputation,  always  having  enjoyed  a  good 
and  spotless  name  and  the  high  esteem  of 
all  her  acquaintances.  That  she  was  then 
and  there  so  dazed,  shodced,  humiliated,  in- 
sulted, and  wounded  in  her  feelings  by  said 
words  and  actions  of  said  Cromwell  that  shp. 
became  faint  and  sick,  and  could  scarcely  re- 
main standing,  and  has  not  yet  recovered  in 
physical  health,  nor  from  the  great  menta) 
anguish  and  wounded  feelings,  resulting 
from  such  treatment.  That  the  defendant 
Green  was  upon  the  said  grounds  at  the 
time,  and  directed  the  said  Cromwell  to 
order  the  said  plaintiff  off  the  said  grounds, 
and  aided  and  participated  in  said  violeni 
and  unjust  treatment  of  said  plaintiff." 
Damages  were  demanded  in  the  sum  of  $5,- 
000.  Issue  was  joined  on  the  complaint; 
the  defendant  railway  company  and  the  de- 
fendants Shreeder  &  Green  appearing  sepa- 
rately and  by  different  counsel.  On  the 
issues  made  a  trial  was  had  before  a  jury, 
resulting  in  a  verdict  and  judgment  against 
all  of  the  defendants  for  the  sum  of  $750. 

The  evidence  introduced  at  the  trial  did 
not  support  the  complaint  in  all  of  its 
particulars.  It  appeared  that  the  managers 
of  the  park,  desiring  to  keep  the  place  suit- 
able as  a  place  of  resort  for  respectable  peo- 
ple, had  employed  one  Cromwell  to  warn  off 
of  the  grounds  all  persons  whose  conduct, 
demeanor,  or  dress  marked  them  as  belong- 
ing to  or  being  associated  with  the  criminal 
or  vicious  classes;  that  Cromwell  had  been 
informed  that  such  a  person  had  entered  the 
ground  and  taken  a  certain  direction,  where- 
upon he  went  in  the  direction  indicated,  and, 
finding  no  other  woman  there,  mistook  Mrs. 
Davis  for  the  person  meant,  and  addressed 
her,  asking  her  to  leave  the  ground;  that 
he  discovered  his  mistake  almost  immedi- 
ately, and  apologized  to  her  and  her  hus- 
band for  so  accosting  her.  He  also  called 
the  attention  of  the  railway  company's 
manager  to  his  mistake,  who  likewise  openly 
apologized  to  them  therefor.  The  evidence 
discloses  clearly  that  there  was  nothing  wil- 
66  L.  R.  A. 


ful  or  malicious  in  the  action  of  the  em- 
ployee. It  was  a  mistake  simply,  and  one 
that  was  atoned  for  by  the  employee  and  the 
manager  of  the  railway  company,  who  was 
present,  in  the  only  manner  then  possible. 

Notice  of  appeal  was  first  given  by  Shree- 
der &  Green,  and  afterwards  by  the  railway 
company.  The  respondents  move  to  dismiss 
the  appeal  of  Shreeder  &  Green  for  the  rea- 
son that  they  did  not  serve  their  notice  of 
appeal  on  their  codefendant,  the  railway 
company,  nor  join  in  the  appeal  of  the  rail- 
way company  when  appeal  was  taken  by  it. 
This  motion  must  be  granted.  Under  the 
statute  a  notice  of  appeal,  to  be  effectual, 
must  be  served  on  all  of  the  parties  who 
have  appeared  in  tlie  action,  and  who  do  not 
join  in  the  notice  of  appeal.  This  was  not 
done  in  this  case.  The  appeal  of  the  defend- 
ants Shreeder  &  Green  is  therefore  dis- 
missed. 

The  appellant  railway  company  Insists 
that,  if  any  actionable  wrong  is  stated  in 
the  complaint  at  all,  it  is  an  action  for  defa- 
mation of  character,  and  that  the  proofs  are 
insufficient  to  support  a  recovery  for  that 
wrong,  because  there  was  no  publication  of 
the  defamatory  matter,  and  because,  fur- 
ther, the  words  alleged  and  proved  to  have 
been  spoken  are  not  actionable  per  «e,  and 
no  special  damages  were  proved  to  have  been 
suffered  because  of  them.  But  whether  this 
may  be  called  an  action  for  defamation  of 
character,  for  insult,  or  for  personal  indig- 
nities, or  by  some  other  name,  we  are  clear 
that  an  actionable  wrong  was  both  allied 
and  proved.  Every  person  not  belonging  to 
a  prescribed  class  has  a  right  to  go  to  any 
public  place,  or  visit  a  resort  where  the  pub- 
lic generally  are  invited,  and  to  remain 
there,  during  all  proper  hours,  free  from 
molestation  by  anyone,  so  long  as  he  con- 
ducts himself  in  a  decorous  and  orderly 
manner.  This  right  to  freedom  from  molesta- 
tion extends  not  only  to  freedom  from 
actual  violence,  but  to  freedom  from  in- 
sult, personal  indignities,  or  acts  which  sub- 
ject him  to  humiliation  and  disgrace;  and 
anyone  guilty  of  violating  any  of  these 
rights  is  liable  in  all  cases  for  the  actual 
damages  suffered  therefrom  by  the  injured 
person.  It  matters  not  whether  the  wronn; 
be  one  of  pure  negligence  or  a  wanton  and 
wilful  wrong,  an  action  will  lie  for  the  ac- 
tual damages  suffered.  Actual  malice  or 
wanton  and  wilful  conduct  on  the  part  of 
the  wrongdoer  is  material  only  on  the  ques- 
tion of  punitive  or  exemplary  damages,  and 
must  be  shown  in  order  to  recover  such 
damages;  but  the  injured  person  may  re- 
cover actual  or  compensatory  damages  re- 
gardless of  whether  there  was  any  actual 
malice  or  intent  to  commit  a  wrong  on  the 
part  of  the  other.     When  the  employee  of 
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the  appellant  ordered  Mrs.  Davis  from  the 
pounds  in  question,  he  committed  a  wrong 
for  which  she  is  entitled  to  recover  for  any 
actual  damages  suffered.  If  it  were  true 
that  the  company -had  the  right  to  exclude 
from  these  grounds  persons  whose  conduct, 
dress,  or  demeanor  generally  proclaimed 
them  to  be,  or  whom  it  knew  to  be,  members 
of  a  class  with  whom  decent  people  do  not 
associate,  this  fact  would  not  exempt  it 
from  liabilitv  for  a  mistake  made  in  the  ef- 
fort  to  exercise  that  right.  An  actual  vol- 
untary injury  must  be  compensated  for  by 
the  person  who  commits  the  injury,  no  mat- 
ter how  innocent  he  mav  be  of  intentional 
wrong.  It  is  unnecessary,  therefore,  to  in- 
quire whether  the  words  spoken  at  the  time 
were  of  themselves  defamatory,  or  whether 
they  were  published  in  the  legal  sense  of  the 
term,  as  the  words  spoken  were  not  of  them- 
selves the  basic  wrong.  The  wrong  con- 
sisted of  the  act  itself,  of  the  violation  of 
a  right  of  the  plaintiff;  and  the  manner  in 
which  the  act  was  done  and  the  words 
spoken  are  material  only  on  the  question  of 
the  amount  of  damages.  If  the  conduct  of 
the  employee  was  rude  and  insolent,  if  his 
tone  was  loud  and  boisterous,  if  the  words 
spoken  were  indecent  or  profane,  or  if  a 
number  of  people  were  witnesses  to  the 
transaction,  the  insult,  indignity,  humilia- 
tion, and  disgrace  felt  by  the  injured  person 
would  be  much  greater  than  it  would  be  if 
the  conduct  of  the  party  and  the  situation 
were  the  opposite  of  these.  While  the  act 
partakes  of  the  nature  of  defamation  ot 
character  it  has  in  it,  in  addition,  some  of 
the  elements  of  an  assault,  although  strict- 
ly speaking  it  is  not  either.  It  must  not  be 
understood,  however,  that  we  hold  mere 
words  of  common  abuse  actionable  per  se. 
They  are  not  so  unless  a  special  injury  be 
shown.  But  if  an  actionable  wrong  is  other- 
wise conniiitted,  it  can  be  shown  that  it  was 
accompanied  with  words  of  common  abuse 
to  enhance  the  damages. 

The  court  instructed  the  jurv'  that  they 
were  not  limited  to  the  actual  physical  in- 
juries suflered  by  the  person  injured,  but 
might  take  into  consideration  her  sense  of 
wrong,  feeling  of  humiliation,  disgrace,  and 
mentiil  sutrering,  in  estimating  her  damages. 
The  appi'ilant  assigns  error  on  this  instruc- 
tion, contending  that  mental  suffering,  apart 
from  a  physical  injury,  is  not  an  element  of 
damages.  The  rule,  however,  is  not  so  broad 
as  this.  It  is  probably  true  that  no  court 
has  allowed  a  recovery  for  mental  suffering, 
even  though  it  resulted  in  a  bodily  injury, 
where  the  defendant  has  been  guilty  of  no 
wrongful  act  as  against  the  person  seeking 
the  recovery.  If,  for  example,  a  person  pass- 
ing along  a  public  street  should  be  forced 
to  witness  an  injury  inflicted  upon  the  per- 
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son  of  another  by  the  negligence  of  a  third 
person,  there  could  be  no  recovery  by  the 
first  against  the  third,  even  though  the 
shock  caused  by  the  horror  of  the  sight  pro- 
duced such  mental  suffering  as  to  materially 
affect  the  health  of  the  first  person.  But 
when  the  mental  suffering  is  the  result  of 
some  wrongful  act  against  the  sufferer,  e^'en 
though  there  may  be  no  actual  physical  in- 
jury, this  court  has  held,  and  the  courts 
generally  hold,  that  such  mental  suffering 
may  be  taken  into  consideration  in  assessing 
the  damages  for  the  wrong.  Willson  v. 
Northeni  P.  R,  Co,  6  Wash.  621.  32  Pac 
468,  34  Pac.  146;  Gray  v.  Washington 
Water  Power  Co.  30  Wash.  665,  71  Pac 
206.  See  also  Voorheis,  Damages,  §§  97, 
98,  and  ctises  cited.  Furthermore,  mental 
suffering  on  the  part  of  the  person  wronged 
has  alwa^'S  been  held  a  proper  subject  for 
consideration  in  estimating  damages  in  an 
action  for  slander  or  libel,  and  the  principle 
which  allows  such  damages  in  cases  of  that 
character  applies  with  all  its  force  to  a  case 
of  this  kind.  We  do  not  think  the  court 
erred  in  giving  the  instruction  complained 
of. 

What  we  have  said  covers  the  exceptions 
to  the  purely  legal  phases  of  the  case;  but 
the  appellant  complains,  and,  we  think,  just- 
ly, that  the  verdict  is  so  grossly  dispropor- 
tionat^e  to  the  injury  proved  as  to  show  that 
it  was  the  result  of  passion  and  prejudice 
on  the  part  of  the  jury,  and  not  the  result 
of  a  consideration  of  the  evidence.  The  evi- 
dence going  to  show  actual  damages  was 
meager  indeed.  As  wc  view  it,  it  showed  but 
little  more  than  a  bare  violation  of  a  techni- 
cal legal  right,  which  caused  a  momentary 
annoyance  to  the  respondents.  But  giving 
them  the  benefit  of  all  doubts,  and  making 
a  liberal  allowance  for  the  mental  suffering 
the  injured  respondent  testified  that  she  had 
been  subjected  to  because  of  the  wrongful 
act  of  the  appellant,  we  can  find  no  warrant 
for  the  verdict  of  the  jury.  It  seems  clearly 
to  have  been  the  result  of  passion  and  preju- 
dice. 

The  judgment  uHll  he  reversed  as  to  the 
appellant  the  Tacoma  Railway  &  Power 
Company  and  a  new  trial  awarded  as  to  it. 

Mount,  Hadley,  Dnnbar,  and  Anderi, 

JJ.,  concur. 


W.  J.  ALLEN,  Appt^ 

V. 

NORTHERN    PACIFIC    RAILWAY   COM- 
PANY. 

(35  Wash.  221.) 

1.    The  Mvdflen  increase  of  the  speed  of 

Note. — As  to  effect  of  passenger  temporarily 
leaving  vehicle  before  completion  of  Journey  on 
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n,  train  which  has  been  ferried  across  a 
river,  and  which  has  moved  at  low  sifee6 
some  distance  from  the  point  where  It 
stopped  on  the  boat,  In  order  to  acquire 
momentum  to  carry  it  up  the  Incline  to  the 
land,  is  nut  negligence  per  «e  with  respect  to 
a  passenger  who,  having  left  the  train,  is  at- 
tempting to  re-enter  It  at  the  point  where 
the  speed  is  Increased,  where  the  company  has 
no  actual  notice  oi  such  attempt. 
2.  A  railroad  compaiiy  In  not  bound  to 
vrmra  passemarera  who  have  left  its  cars 
while  1)eing  ferried  across  a  river  of  the  dan- 
ger of  attempting  to  re-enter  them  after  the 
train  has  begun  to  move  at  a  point  where  it 
is  necessary  suddenly  to  increase  the  speed  to 
give  momentum  to  ascend  the  incline  to  the 
land. 

8.  Althovirli  It  In  not  neflrllKence  on  the 
pa.rt  of  a  paHscnver  to  attempt  to  board 
a  slowly  moving  car,  he  is  not  entitled  to  hold 
the  carrier  'liable  for  injuries  received  in 
making  the  attempt,  unless  he  shows  aflSrma- 
tively  that  the  iujurles  were  due  to  its  negli- 
gence. 

4.  A  pa«Mcnver  who  attemptii  to  re-en- 
ter a  train  which  he  "has  left  while  it  is 
crossing  a  ferry,  and  is  injured  by  being 
thrown  by  a  sudden  starting  forward  of  the 
train  against  an  appliance  necessary  for  the 
operation  of  the  ferry,  which  is  within  26 
inches  of  the  car,  cannot  charge  the  carrier 
w^ith* negligence  with  respect  to  the  location  of 
such  appliance,  where  it  had  no  reason  to  be- 
lieve that  passengers  would  attempt  to  enter 
tlie  cars  at  that  point,  and  no  notice  of  his 
attempt  to  do  so. 

(Hadley  and  Dunbar,  J  J.,  dissent.) 

(June  21,  1904.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  King  County  grant- 
ing a  new  trial  after  verdict  in  his  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  S.  Fultom  and  Vinoe 
H.  Faben,  for  appellant: 

[t  was  not  the  province,  nor  right,  of  the 
court  to  usurp  the  functions  of  the  jury  by 
setting  the  verdict  aside  upon  the  ground 
assigned: 

Tibhals  v.  Mt.  Olympus  Water  Co.  10 
Wash.  329,  38  Pac.  1120:  Brookman  v. 
State  Ins.  Co.  18  Wash.  308,  51  Pac.  395; 
Monns  v.  FryeBruhn  Co.  20  Wash.  257, 
55  P«ic.  50;  Lane  v.  Spoktme  Falls  d  N.  H. 
Co.  21  Wash.  124,  46  L.  R.  A.  163,  75  Am. 
St.  Rep.  821,  57  Pac.  367 ;  Traver  v.  Spokane 
Street  R.  Co.  25  Wash.  225,  65  Pac.  284; 
Latimer  v.  Baker,  25  Wash.   192,  64  Pac. 


899;  Jordan  v.  Seattle,  2G  Wash.  61,  GO 
Pac.  114;  Richmond  d  D.  R.  Co.  v.  Powers, 
149  U.  S.  43,  37  L.  ed.  642,  13  Sup.  Gt,  Rep. 
748 ;  Northern  P.  H.  Co.  v.  Adams,  54  C.  C. 
A.  196,  116  Fed.  324. 

The  principles  of  the  common  law  require 
of  carriers  of  passengers,  for  the  protection 
and  safety  of  their  passengers,  the  utmost 
care  and  diligence  that  human  care  and 
foresight  can  bestow.  Whenever  a  passenger 
is  injured  by  sometliiiig  which  is  under  the 
power  or  control  of  the  carrier,  the  fact  of 
the  injury  itself  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier. 

(Jlceson  v.  Virginia  Midlarid  R.  Co.  140 
U.  S.  435,  35  L.  ed.  458,  11  Sup.  Ct.  Rep. 
859;  McCurrie  v.  Southei-n  P.  Co.  122 
Cal.  558,  65  Pac.  324 ;  Shearm.  &  Redf.  Neg, 
§  59 ;  3  Thomp.  Neg.  §  2830. 

The  occurrence  of  a  sudden  lurch  or  jerk 
creates  a  prima  facie  case  of  negligence. 

5  Am.  &  Eng.  Kne.  Law,  2d  ed.  p.  573; 
Consolidated  Traction  Co.  v.  Thalheimer,  51> 
N.  J.  L.  474,  37  Atl.  132;  Osgood  v.  Los 
Angeles  Traction  Co.  137  Cal.  280,  92  Am. 
St.  Rep.  171,  70  Pac.  169;  Dixey  v.  Phila- 
delphia Tractioh  Co.  180  Pa.  401,  36  Ath 
924;  Doolittle  v.  Southern  P.  R.  Co.  62  S. 
C.  130,  40  S.  E.  133;  Parlier  v.  Southern  H^ 
Co.  129  N.  C.  262,  39  S.  E.  961;  Scott  v. 
Bergen  County  Traction  Co.  63  N.  J.  L. 
407,  43  Atl.  1060;  Kuhnan  v.  EHe  R.  Co.  65 
N.  J.  L.  241,  47  Atl.  497;  McCurrie  v. 
Southern  P.  Co.  122  Cal.  558,  55  Pae.  324 ; 
Choate  v.  San  Antonio  d  A.  P.  R.  Co.  90 
Tex.  82,  3tt.S.  W.  247,  37  S.  W.  31&r  ^»«*«- 
ton  d  T.  C.  R.  Co.  v.  Rowell  (Tex.  Civ. 
App.)  45  S.  W.  763;  Baltimore  d  O.  R.  Co, 
V.  Kane,  69  Md.  11,  9  Am.  St.  Rep.  387,  13 
Atl.  387 ;  Keating  v.  New  York  C.  d  H.  R. 
R.  Co.  49  N.  Y.  673;  Bouknight  v.  Char- 
lotte, C.  d  A.  R.  Co.  41  S.  C.  415,  19  S.  E. 
915;  Distlcr  v.  Long  Island  R.  Co.  151  N. 
Y.  424,  35  L.  R.  A.  762,  45  N.  K  937. 

Where  a  railway  company  places  its 
tracks  so  near  an  obstruction  which  it  is 
necessary  for  its  cars  to  pass  that  its  pas- 
sengers getting  on  and  off  the  cars,  and 
wliile  upon  them,  are  in  danger  of  being  in- 
jured by  contact  with  such  obstViiction,  it  is 
a  fair  question  for  the  jury  whether  the 
company  is  or  is  not  guilty  of  negligence. 

North  Chicago  Street  R.  Co.  v.  Williams, 
140  111.  275,  29  N,  E.  672 ;  Anderson  v.  City 
d  Suburban  R.  Co.  42  Or.  505,  71  Pac.  659. 

The  respondent  was  guilty  of  negligence 
responsible  for  appellant's  injuries,  in  fail- 
ing to  prevent  appellant  from  getting  upon 


the  rights  and  liabilities  of  the  parties,  see,  in 
this  series,  Finnegan  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  15  L.  R.  A.  399,  and  note;  Conroy  v. 
Chicago,  St.  P.  M.  &  O.  K.  Co.  38  L.  R.  A.  419 ; 
and  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  57  L. 
R.  A.  890. 
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As  to  negligence  in  attempting  to  board  slow- 
ly moving  train,  see  cases  in  note  to  Carr  v. 
Eel  River  &  E.  R.  Co.  21  L.  R.  A.  .V>4  :  also  Diat- 
ler  V.  Long  Island  R.  Co.  35  L.  R.  A.  762,  and 
Mills  V.  Missouri,  K.  h  T.  R.  Co.  55  L.  R.  A. 
1407. 
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the  train,  and  in  failing  to  warn  him  of  the 
danger  incident  thereto. 

5  Am.  &.  £ng.  £nc.  Law,  2d  ed.  p.  581; 
Kulman  v.  Erie  R,  Co.  65  N.  J.  L.  241,  47 
Atl.  497 ;  Houston  d  T,  C.  R.  Co.  v.  RoweU 
(Tex.  Civ.  App.)  45  S.  W.  766;  CConneU 
V.  8t.  Louis  Cable  d  Western  R.  Co.  106 
Mo.  482,  17  S.  W.  494;  Cain  ▼.  Gold  Moun- 
tain Min.  Co.  27  Mont.  629,  71  Pae.  1004. 

Messrs.  James  F.  MeElroy  and  B.  S. 
Groaaonp,  for  respondent: 

It  is  not  the  law  that  the  proof  of  a  mere 
lurch  or  jerk  of  a  train  in  its  operation  es- 
tablishes any  evidence  of  neglect  against  the 
carrier. 

BUtkney  v.  Seattle  Eleotrio  Co.  28  Wash. 
606,  68  Pac.  1037 ;  Etson  v.  Ft.  Wayne  d  B» 
I.  R.  Co.  110  Mich.  494,  68  N.  W.  298;  Bra(L 
ley  V.  Ft.  Wayne  d  E.  R.  Co.  94  Mich.  35, 
53  N.  W.  916;  Black  v.  Third  Ave.  R.  Co.  2 
App.  Div.  387,  37  N.  Y.  Supp.  830;  Hoffman 
V.  Third  Ave.  R.  Co.  45  App.  Div.  686,  61  N. 
Y.  Supp.  590;  Armstrong  v.  Metropolitan 
Street  R.  Co.  23  App.  Div.  137,  48  N.  Y. 
Supp.  597;  Schmidt  v.  North  Jersey  Street 
R.  Co.  66  N.  J.  L.  424,  49  Atl.  439;  Pitcher 
V.  People's  Street  R.  Co.  174  Pa.  402,  34 
Atl.  567 ;  Hite  v.  Metropolitan  Street  R.  Co. 
130  Mo.  132,  61  Am.  St.  Rep.  555,  31  S.  W. 
262,  32  S.  W.  33;  Picard  v.  Ridge  Ave.  Pass. 
R.  Co.  147  Pa.  195,  23  Atl.  566;  Byron  v. 
Lynn  d  B.  R.Co.  177  Mass.  303,  58  N.  E. 
1015;  Jones  v.  New  York  C.  d  H.  R.  R.  Co. 
156  N.  Y.  187,  41  L.  R.  A.  490,  50  N.  E. 
856.  * 

There  can  be  no  inference  drawn  from 
the  record  of  neglect  in  the  position  of  the 
upright,  it  being  shown  by  the  evidence  that 
it  was  a  necessary  and  proper  appliance, 
and  in  its  proper  place. 

Georgia  Southern  d  F.  R.  Co.  t.  Cart- 
ledge,  116  6a.  164,  59  L.  R.  A.  118,  42  S.  E. 
405;  Moore  v.  Edison  Electric  Illuminating 
Co.  43  La.  Ann.  792,  9  So.  433;  Craighead 
V.  Brooklyn  City  R.  Co.  123  N.  Y.  391,  25 
N.  E.  387 ;  Favre  v.  Louisville  d  N.  R.  Co. 
1)1  Ky.  541,  16  S.  W.  370. 

The  contention  that  any  accident  or  injury 
that  befalls  a  passenger  while  in  the  car- 
rier's charge  raises  a  presumption  of  negli- 
gence cannot  be  sustained. 

Hawkins  v.  Front  Street  Cable  R.  Co.  3 
Wash.  595,  16  L.  R.  A.  808,  28  Am.  St.  Rep. 
72,  28  Pac.  1021;  Rothchild  v.  Central  R. 
Co,  163  Pa.  49,  29  Atl.  702;  Baltimore  d 
T.  Tump.  Road  v.  Cason,  72  Md.  377,  20 
Atl.  113;  Saunders  v.  Chicago  d  N.  W.  R* 
Co.  6  S,  D.  40,  60  N.  W.  148;  Byron  v. 
Jjynn  d  B.  R.  Co.  177  Mass.  303,  58  N.  E. 
1015;  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v. 
Jackson,  22  Ky.  L.  Rep.  630,  58  S.  W.  526; 
Pieard  v.  Ridge  Ave,  Pass.  R.  Co.  147  Pa. 
195,  23  Atl.  560. 
66  L.  E.  A. 


Per  Curfamt  - 

This  action  was  brought  in  tht  superior 
court  of  King  county  by  W.  J.  Allen,  plain- 
tiff, against  the  Northern  Paeifie  Railway 
Company,  a  corporation,  defendant,  to  re- 
cover compensation  for  personal  injuries. 
The  cause  was  tried  before  the  court  and  a 
jury.  A  verdict  was  returned  for  plaintiff, 
which,  upon  the  motion  of  defendant,  was 
set  aside  and  a  new  trial  granted  by  the 
lower  court  upon  the  sole  ground,  as  stated 
in  the  record,  ''that  the  evidence  introduced 
at  the  trial  herein  failed  to  show  any  act  or 
acts  of  negligence  on  the  part  of  the  defend- 
ant." The  plaintiff  excepted  and  appealed 
from  the  order  granting  the  new  trial.  The 
only  error  assigned  is  that  the  trial  court 
erred  in  making  said  order.  The  court  hav- 
ing stated  the  ground  of  its  ddcision  in  the 
order  granting  the  new  trial,  the  sole  propo- 
sition presented  for  our  consideration  upon 
this  appeal  is  whether  any  act  or  acts  of 
negligence  on  the  ,part  of  respondent  ap- 
peared in  the  evidence  which  beoime  a  ques- 
tion for  the  consideration  of  the  jury  at  the 
trial.  Gray  v.  Washington  Water  Pouter  Co. 
27  Wash.  713,  68  Pac.  360. 

On  January  13,  1902,  appellant,  W.  J. 
Allen,  was  a  passenger  on  one  of  respond- 
ent's trains,  bound  from  Portland,  Oregon, 
to  Seattle,  Washington.  When  this  train 
reached  the  Columbia  river,  an  employee 
thereon  informed  appellant  that  he  would 
have  sufficient  time  in  which  to  get  break- 
fast on  the  ferry.  Thereupon  the  appellant 
left  the  train,  went  into  the  restaurant  on 
the  ferry,  and  ordered  his  breakfast.  Ordi- 
narily the  time  occupied  in  crossing  this 
river  on  the  ferry  was  about  twenty  min- 
utes. Soon  after  commencing  his  meal,  he 
heard  the  train  give  what  he  believed  to  be 
a  signal  for  its  departure  from  the  ierry. 
The  man  in  charge  of  this  eating  house  said 
to  appellant:  "You  better  hurry  up.  The 
train  will  pull  out  and  leave  you." 

Mr.  Allen  testified  in  this  connection  on 
his  direct  examination  as  follows: 

So  I  just  quit  eating  right  there,  a'nd  paid 
him  for  my  meal,  and  walked  out,  and  as  I 
went  out  the  train  was  moving  off. 

Q.  liCt  me  ask  you  right  there,  where  was 
the  train  when  vou  went  out,  with  reference 
to  where  you  were;  that  is,  on  the  ferry? 

A.  Well,  it  was  towards  the  other  end  of 
the  boat. 

Q.  That  is,  it  was  towards  this  side, — ^the 
Washington  sideT 

A.  Towards  the  Washington  side;  yes,  sir. 

Q.  And  you  saw  it  moving,  did  you,  as 
you  came  out? 

A.  Yes,  sir. 

Q.  And  believed  that  to  be  your  train,  did 
yout  • 
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A,  Yes,  sir. 

Mr.  Mc&lroy:  I  object  now  to  the  lead- 
ing of  the  witness,  if  the  court  please. 

The  Court:  1  think  the  questions  are 
leading. 

Q.  What  did  you  do,  then^  upon  coming 
-out  and  seeing  your  train  ? 

A,  Well,  I  saw  the  train  moving  out  and 
started  to  catch  the  train,  and  I  started  with 
;a  little  run  to  catch  it,  and  it  was  close  to 
the  other  end  of  the  ferry,  and,  as  I  jumped 
-on  the  step  of  the  platform,— on  to  the  plat- 
form of  the  last  car, — ^why,  I  got  one  foot  on 
and  stepped  up  to  the  second  step,  and  as  I 
<lid  BO  the  train  gave  a  very  sudden  lurch  or 
Jerk,  and  overbalanced  me  and  throwed  me 
off  the  car,  and  I  struck  some  timber  or  pil- 
ing or  something.     I  don't  know  what. 

Q,  How  fast  was  the  train  moving  when 
^ou  came  out  of  the  eating  house  there  ? 

A.  Well,  it  was  not  going  fast  at  all.  T 
-did  not  have  no  trouble  to  catch  it.  I  have 
often  caught  trains.  .  .  '.  It  was  not  go- 
ing'over  a  mile  an  hour,  I  don't  think.  .  .  . 

Q,  Now,  where  was  this  obstruction,  with 
reference  to  the  right  of  way  or  ttie  passage- 
way leading  from  the  ferry  up  on  to  the 
onainland?    .    .    . 

A.  Well,  it  could  not  have  been  only  just 
—  It  was  right  close  to  the  car,  because  I 
Temember  when  I  overbalanced  on  the  step 
with  the  jerk — ^with  the  forcible  jerk — that 
-the  engine  or  the  car  gave,  it  overbalanced 
me,  and  I  just  tipped  backwards,  and  it 
«truck  me  some  way.    I  don't  know  how. 

Appellant  suffered  severe  injuries,  and  was 
pid^  up  in  on  unconscious  condition,  in 
ivhich  state  he  remained  for  several  days. 
Appellant  testified  that  he  received  no  warn- 
ing that  he  should  not  board  the  train. 
Timotliy  Mahoney,  a  witness  for  respondent, 
testified,  in  part,  that  in  January,  1002,  he 
waji  a  deck  hand  on  this  ferryboat;  that 
witness  had  his  regular  work  to  perform; 
that  it  was  witness's  duty,  if  he  saw  any- 
body about  to  board  the  train, '  whom  he 
thought  was  liable  to  get  hurt,  to  stop  him. 
^*The  train  was  in  motion.  Mr.  Allen  made 
a  move  to  get  on  the  train,  and  I  told  him 
not  to  get  on,  and  that  is  all  there  is  to  it." 
E.  E.  Weymouth,  one  of  respondent's  wit- 
nesses, testified  that  he  was  the  supervisor 
•of  bridges  and  buildings  on  the  Pacific  divi- 
sion of  the  respondent  company;  that  the 
clearance  between  the  platform  of  the  coach 
and  the  lever  or  upright  with  which  appel- 
lant came  in  contact  when  injured  was 
about  26  inches ;  that  this  appliance  is  abso- 
lutely necessary  for  the  operation  of  the 
pontoon  and  the  receiving  of  the  ferryboat. 
It  also  appeared  by  the  testimony  that  the 
engine  while  attached  to  the  cars,  first  moved 
slowly,  and  then,  as  the  incline  from  the 
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terry  to  the  station  at  Kalama  wat  ap- 
proached, it  was  necessary  to  increase  the 
speed  in  order  to  make  the  ascent.  It  would 
seem  from  the  evidence  that  the  cars  must 
have  been  in  motion  for  at  least  200  feet 
when  appellant  boarded  this  particular  car. 
The  following  stai;ement,  explanatory  of  ap- 
pellant'iB  contentions,  appears  in  the  brief  of 
his  counsel:  ''The  acts  of  negligence  which 
were  alleged  and  found  by  the  jury  to  have 
caused  appellant's  injuries  were  the  failure 
of  respondent  to  provide  facilities  which 
would  have  enabled  the  appellant  to  safely 
board  the  train;  starting  the  train  suddenly 
after  appellant  had  boarded  the  same;  and 
placing  aud  maintaining  in  the  passage  and 
right  of  way  leading  from  the  ferry  a  pile, 
or  obstruction  of  like  nature,  which  rendered 
the  right  of  way  dangerous  to  passengers 
situated  as  was  appellant,  on  trains  leaving 
the  ferry.'*  The  jury  by  its  verdict  affirmed 
that  appellant  was  free  from  contributory 
negligence  in  boarding  the  train,  and  that 
he  was  not  warned  against  so  doing  by  any 
employee  of  respondent.  All  confiict  in  the 
testimony  was  settled  by  the  jury.  There- 
fore the  sole  question  raised  on  this  record 
is  whether  the  evidence  adduced  at  the  trial 
shows,  or  tends  to  establish,  that  appellant 
was  injured  by  the  negligence  of  respondent 
company,  as  alleged.  Appellant,  under  the 
issues  as  formulated  by  the  pleadings,  as- 
sumed the  burden  of  proof  in  that  behalf. 

The  question  of  negligence  is  one  of  law, 
for  the  court,  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
inference  from  them,  and  when  the  conclu- 
sion follows,  as  a  matter  of  law,  that  no  re- 
covery can  be  had  upon  any  view  which  can 
properly  be  taken  of  the  facts,  the  evidence 
tends  to  establish.  Towle  v.  Stimson  Mill 
Co.  33  Wash.  305,  74  Pac.  471. 

It  is  urged  by  appellant  that,  whenever  a 
passenger  is  injured  by  something  which  is 
under  the  control  of  the  carrier,  the  fact  of 
the  injury  is  itself  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier.  In 
Hawkins  v.  Fr<ynt  Street  Cable  B,  Co.  3 
Wash.  692,  16  L.  R.*A.  808,  28  Am.  St.  Rep. 
72,  28  Pac.  1021,  which  was  an  action  to  re- 
cover compensation  for  injuries  sustained  by 
Marie  Hawkins,  one  of  the  respondents, 
while  she  was  a  passenger  riding  upon  one 
of  appellant's  street  cars,  the  trial  court, 
among  other  things  instructed  the  jury  that 
"it  is  the  law  that,  where  a  passenger  being 
carried  on  a  train  is  injured  without  fault 
of  his  own,  there  is  legal  presumption  of 
negligence,  casting  upon  the  carrier  the  bur- 
den of  disproving  it."  This  court  held  that 
"such  is  not  the  law  as  laid  down  by  very 
numerous  authorities."  At  page  597,  3 
Wash.,  page  811,  16  L.  R.  A.,  page  75,  28 
Am.  St.  Rep.,  and  page  1023,  28  Pac,  in  the 
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opinion  delivered  by  Stiles,  J.,  the  following 
language,  from  Meier. v,  Pennsylvania  H, 
Co,  64  Pa.  225,  3  Am.  Rep.  581,  is  quoted 
with  approval:  "Prima  facie,  where  a  pas- 
senger being  carried  on  a  train  is  injured 
without  fault  of  his  own,  there  is  a  legal 
presumption  of  negligence,  casting  upon  the 
carrier  the  onus  of  disproving  it.  .  .  . 
This  is  the  rule  when  the  injury  is  caused 
by  a  defect  in  the  road,  cars,  or  machinery, 
or  by  a  want  of  diligence  or  care  in  those 
employed,  or  by  any  other  thing  which  the 
company  can  and  ought  to  control  as  a  part 
of  its  duty  to  carry  the  passengers  safely: 
but  this  rule  of  evidence  is  not  conclusive." 
Again,  in  the  opinion  of  the  court  in 
Klepsch  V.  Donald,  8  Wash.  164,  36  Pac. 
622,  this  language  is  used:  ''A  passenger  on 
a  railroad  train  is  injured,  and  the  fact  of 
injury  alone  does  not  sustain  a  charge  of 
negligence ;  but,  if  the  train  was  derailed  by 
reason  of  a  broken  wheel,  the  presumption 
arises  that  the  carrier  was  negligent  in  not 
providing  a  sound  one."  In  Gleeaon  v.  Vir- 
ata Midland  R.  Co,  140  U.  S.  436, 
35  L.  ed.  458,  11  Sup.  Ct.  Bep.  859, 
the  court  held  that  an  accident  hap- 
pening to  a  passenger  riding  on  the  rail- 
way of  the  carrier,  caused  by  the  train  com- 
ing in  contact  with  a  landslide,  raises,  when 
shown,  a  presumption  of  negligence  on  the 
part  of  the  carrier,  and  throws  upon  it  the 
burden  of  showing  that  the  slide  was  in  fact 
the  result  of  causes  beyond  its  control.  The 
general  language  employed  in  the  court's 
opinion,  quoted  by  the  appellant,  should  be 
considered  with  reference  to  the  facts  of  the 
particular  case  decided.  "It  is  therefore 
too  broad  a  statement  of  the  rule  to  say  that 
in  all  cases  a  prestunption  of  negligence  on 
the  part  of  the  carrier  arises  from  the  mere 
happening  of  the  accident,  or  an  injury  to  a 
passenger,  regardless  of  the  circumstances 
and  nature  of  the  accident.  The  true  rule 
would  seem  to  be  that  when  the  injury  and 
circumstances  attending  it  are  so  unusual 
and  of  such  a  nature  that  it  could  not  well 
have  happened  without  the  company  being 
negligent,  or  when  it  is  caused  by  something 
connected  with  the  equipment  or  operation 
of  the  road  over  which  the  company  has  en- 
tire control,  without  contributory  negligence 
on  the  part  of  the  passenger,  a  presumption 
of  negligence  on  the  part  of  the  company 
usually  arises  from  proof  of  such  facts, 
in  the  absence  of  anything  to  the  contrary, 
and  the  burden  is  then  cast  upon  the  com- 
pany to  show  that  its  negligence  did  not 
cause  the  injuiy."  4  Elliott,  Railroads,  § 
1644,  and  authorities  cited.  In  Feam  v. 
West  Jersey  Ferry  Co.  143  Pa.  122,  13  L.  R. 
A.  366,  22  Atl.  708,  the  court  said:  "The 
cause  of  the  accident  was  known  as  well  to 
the  appellant  as  to  the  company.  In  such 
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case  the  presumption  of  negligence  arising 
from  the  mere  fact  that  a  passenger  was  in- 
jured while  on  the  appellant's  boat  has  no* 
application.  .  .  .  AJs  the  appellant  failed 
to  show  any  omission  or  violation  of  duty  by 
the  company  in  connection  with  the  cause  of 
the  accident,  wo  think  the  nonsuit  was  prop- 
erly ordered."  The  presiunption  "arises,  not 
from  the  naked  fact  that  an  injury  has  been 
indicted,  but  from  the  cause  of  the  injury,, 
or  from  otiicr  circumstances  attending  it."^ 
Pennsylvania  R.  Co,  ▼.  MaoKinney,  124  Pa« 
462,  2  L.  R.  A.  820,  10  Am.  St.  Rep.  601,  17 
Atl.  14.  In  a  case  where  the  fact  of  no  neg- 
ligence is  fixed  by  the  proofs,  a  mere  pre- 
sumption cannot  overcome  it.  Bernhardt  v. 
West  Pennsylvania  R,  Co.  169  Pa.  363,  28 
Atl.  140.  See  also  exhaustive  note,  Bamow- 
ski  v.  HelsoHj  15  L.  R.  A.  33.  Etson  v.  Ft. 
Wayne  d  B.  I,  R,  Co.  110  Mich.  494,  68  N\ 
W.  298,  was  an  action  to  recover  damages 
for  alleged  negligence  on  the  part  of  the  car- 
rier. The  point  decided  is  succinctly  pre- 
sented in  the  syllabus:  "In  an  action 
against  an  electric  street  railway  by  a  pas- 
senger for  f)ersonal  injuries,  evidence  mere- 
ly that  plaintiff,  who  was  upon  the  platform 
to  alight  as  soon  as  the  car,  which  was 
slowing  up,  stopped  at  the  far  side  of  the 
street, — its  usual  stopping  place, — -was 
thrown  from  the  car  by  a  sudden  jerk  when 
the  car  was  only  halfway  across  the  street, 
is  insufficient,  in  the  absence  of  evidence  as 
to  the  cause  of  the  sudden  jerk,  to  warrant 
a  recovery  by  plaintiff."  If  this  proposition 
be  correct,  it  follows  logically  that,  if  it 
had  appeared  that  such  lurch  was  necessary' 
to  effect  a  legitimate  purpose,  there  would 
have  been  no  negligence  on  the  part  of  the 
railroad  corapanj-.  See,  further,  Schmidt  v. 
yforth  Jersey  Street  R,  Co.  66  N.  J.  L.  424, 
49  Atl.  438. 

The  able  counsel  for  appellant  argue  that 
the  case  of  Anderson  v.  City  d  Suburban  R- 
Co,  42  Or.  505,  71  Pac.  659,  is  an  authority 
directly  in  point  in  support  of  their  conten- 
tions in  the  present  controversy.  It  ap- 
peared  that  a  street  railway  company  con- 
structed its  tracks  so  near  the  supersti-uc- 
ture  of  a  bridge  as  to  leave  only  18  inches  be- 
tween the  frame  thereof  and  the  outer  edge  of 
the  footboard  of  its  open  cars;  that  a  pan- 
senger,  while  riding  on  the  footboard  with 
the  knowledge  and  consent  of  the  carrier — 
the  seats  inside  of  the  car  all  being  occupied 
— ^was  injured  by  coming  in  contact  with  a 
strut  of  the  bridge ;  and  there  was  evidence 
tending  to  show  that  the  car  was  going  nt 
an  unlawful  rate  of  speed,  and  that  no  warn- 
ing was  given.  It  was  held — and  we  think 
correctly — that  the  company's  n^ligencc 
was  a  question  for  the  jury.  In  the  case  at 
bar  it  is  not  pretended  that  appellant,  when 
injured,  was  on  this  particular  step  oi  plat> 
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form  of  respondent's  car  witli  the  knowledge 
or  consent  of  any  of  respondent's  servants  or 
trainmen.  The  engine  and  cars  thereto  at- 
tached had  proceeded  a  considerable  dis- 
tance from  their  starting  point  on  the  ferry 
when  appellant  boarded  the  car  without  in- 
vitation, express  or  implied,  on  the  part  of 
respondent.  In  so  doing,  could  he  impose 
upon  respondent  company  the  duty  of  warn- 
ing him  of  possible  danger?  Was  the  re- 
spondent bound,  at  its  peril,  to  know  that  a 
passenger  was  liable  to  board  one  of  its  cars 
while  in  motion  at  an  unusual  place,  just  as 
the  engine  was  about  to  make  the  ascent  of 
this  incline?  We  think  that  these  questions 
must  be  answered  in  the  negative.  The  lurch 
or  jerk  of  the  car  on  which  appellant  was 
riding,  and  of  which  he  complains,  was  oc- 
casioned by  the  increase  of  power  necessary 
to  ascend  such  incline.  W^e  fail  to  see  how 
the  appellant  can  justly  charge  negligence 
on  respondent  or  its  servants  by  reason  of 
such  sudden  movement  of  the  engine  and 
cars,  under  the  evidence  and  circumstances 
as  disclosed  by  tlii?  record.  True,  tliis  lurch 
caused  appellant's  body  to  swing  out  about 
26  inches  from  the  car,  which  brought  him 
in  contact  with  the  upright;  but  it  appeared 
in  evidence  that  this  appliance  was  neces- 
sary to  operate  the  pontoon,  and  there  was 
no  testimony  tending  to  show  that  it  was  in 
a  dangerous  position.  The  verdict  of  the 
jury  settled  the  question  in  appellant's 
favor, — that  he  received  no  warning  at  or 
about  the  time  he  boarded  the  car  in  ques- 
tion. Still  we  think  that  respondent  was 
not  bound  to  warn  passengers  against  board- 
ing its  cars  under  the  circumstances  shown 
by  this  record.  A  carrier,  acting  as  a 
prudent  and  careful  person,  with  a  proper 
regard  for  human  safety,  cannot  be  held  as 
an  insurer  against  all  possible  accidents 
happening  to  its  passengers  in  consequence 
of  boarding  its  trains  at  unusual  places 
while  in  motion,  and  coming  in  contact  with 
objects  near  the  railway  track,  rightfully 
placed  there  for  the  purpose  of  operating  its 
line  of  railroad.  We  are  unable,  after  a 
cjireful  research,  to  find  any  authority  which 
^och  to  the  extent  for  which  appellant  con- 
tends. 

Appellant  quotes  from  Noi'th  Chicago 
Street  R.  Co.  v.  WxUiams,  140  111.  275,  29  N. 
E.  672,  the  following  paragraph:  "W^here 
a  railroad  company  places  its  tracks  so  near 
an  obstruction  which  it  is  necessary  for  its 
cars  to  pass  that  its  passengers,  in  getting 
on  and  off  the  cars,  and  while  upon  them, 
are  in  danger  of  being  injured  by  contact 
with  such  obstruction,  it  is  a  fair  question 
for  the  jury  whether,  the  company  is  or  is 
not  guilty  of  negligence." 

But  that  case  is  plainly  distinguishable  in 
principle  from  the  action  at  bar.  The  court 
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then  adds:  "The  negligence  charged  against 
the  company  is  that  it  placed  the  temporary 
track  too  near  the  curb  line  of  the  street  and 
the  telegraph  poles  upon  the  east  side  there- 
of." PiaintiiT,  Williams,  boarded  one  of  de- 
fendant's cars,  propelled  by  horse  power, 
while  the  car  was  in  motion,  came  in  con- 
tacc  with  the  telegraph  pole,  and  was  in- 
jured. An  important  feature  in  the  case  is 
mentioned  in  the  opinion:  "When  an  open 
car  was  passing,  there  were  from  9  to  12 
inches  between  the  telegraph  pole  and  the 
east  ends  of  the  seats;  and,  if  a  man  stood 
on  the  rail  or  platform  running  along  the 
east  side  of  an  open  car  passing  that  point, 
the  distance  between  his  shoulders  and  the 
pole  would  vary  from  2  to  5  inches  in  dif- 
ferent cars,"  The  evidence  tended  strongly 
to  show  that  the  street  railroad  company 
was  negligent  in  laying  its  temporary  track 
so  near  the  telegraph  pole,  which  was  an 
obstruction.  This  pole  was  in  no  sense  an 
appliance  necessary  to  operate  its  business, 
pertaining  to  the  conveyance  of  its  pas- 
sengers along  its  line  of  road.  In  that  case 
the  proof  also  showed  that  the  conductor 
saw  the  plaintiff  before  he  stepped  upon  the 
car,  and  shouted  to  him  (plaintiff)  to  "look 
out"  just  before  he  was  struck  by  the  pole. 
In  the  present  controversy  it  is  not  claimed 
that  the  conductor  or  any  of  the  train  crew 
saw  appellant  board  the  car,  or  had  any  rea- 
son to  believe  that  he  had  placed  himself  in 
a  position  to  receive  injuries  when  the  en- 
gine and  car  made  this  sudden  movement, 
which  became  necessary,  under  the  evidence, 
as  we  have  heretofore  stated.  While  it  has 
been  held  that  boarding  a  slowly  moving 
train  of  cars  is  not  per  se  negligence  on  the 
part  of  the  passenger,  in  case  of  accident 
resulting  therefrom,  still  it  would  seem  to 
follow,  as  a  corollary  of  this  proposition, 
and  as  a  logical  sequence,  that  the  carrier 
ought  not  to  be  held  liable  for  actionable 
negligence  in  such  cases  unless  the  passenger 
is  able  to  show  affirmatively  that  the  carrier 
was  in  some  manner  at  fault  in  causing  the 
injuries  for  which  damages  are  sought  to  be 
recovered.  Elliott  on  Railroads,  supra,  and 
citations. 

Applying  the  foregoing  propositions  of 
law  to  the  facts  in  this  controversy,  we 
think  that  the  evidence  fails  to  make  out  a 
case  of  actionable  negligence  against  re- 
spondent, that  the  trial  court  committed  no 
error  in  granting  the  motion  for  a  new  trial, 
and  that  the  order  appealed  from  should  be 
affirmed. 

Hadley,  J.,  dissenting: 

I  dissent  from  the  conclusion  reached  by 
the  majority  of  the  court  in  this  case. 

Briefly  stated,  testimony  as  to  the  follow- 
ing facts  appears  in  the  record:     The  appel- 
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lant  was  a  passenger  upon  one  of  respond- 
ont's  trains,  making  the  trip  from  Portland, 
Oi'egon,  to  Seattle,  Washington.  The  trains 
of  respondent  between  Portland  and  Seattle 
are  transferred  across  the  Columbia  river 
upon  a  large  ferryboat.  Ck>ming  from  Port- 
land, this  boat  starts  at  Gobel,  on  the  Ore- 
gon side  of  the  river,  and  lands  at  Kalama, 
on  the  Washington  side.  Three  sets  of  tracks 
are  arranged  upon  the  boat,  and,  by  means 
of  pontoon  approaches,  the  engines  and  cars 
of  the  trains  are  run  upon  these  tracks,  and 
drawn  from  the  boat  to  the  shore  in  the 
same  manner.  The  trains  are  usually  sep- 
arated into  sections,  whiclf  are  placed  upon 
the  tracks  aforesaid.  At  one  end  of  the  boat 
is  a  lunch  room,  which  upon  the  occasion  in 
question  was  toward  the  Oregon  shore.  Ap- 
pellant inquired  of  some  employee  upon  the 
train  if  he  would  have  time  to  get  breakfast 
in  the  lunch  room.  He  was  informed  that 
he  would  have  suAicicnt  time.  The  usual 
time  consumed  in  crossing  the  river  is  about 
twenty  minutes.  Appellant  thereupon  left 
his  car,  went  to  the  lunch  room,  and  ordered 
some  breakfast.  He  testified  that,  before  he 
had  finished  eating,  the  bell  rang,  and  that 
the  man  in  charge  of  the  lunch  room  said: 
**You  better  hurry  up.  The  train  will  pull 
out  and  leave  you,''  that  he  thereupon  quit 
eating  immediately,  paid  for  his  meal, 
and  walked  out;  that  as  he  went  out  the 
train  was  moving  away  and  he  started  to 
<!atch  it;  that  he  jumped  onto  the  step  of 
the  last  car;  that  while  holding  to  the  rail- 
ing he  got  one  foot  on,  and  stepped  up  to  the 
second  step,  and  as  he  did  so  the  train  gave 
a.  sudden  lurch  or  jerk,  by  which  he  was 
-overbalanced  and  thrown  against  a  piling 
-or  some  timber  placed  in  the  boat.  After 
he  was  struck  he  says  he  does  not  remember 
what  occurred.  Other  testimony  shows  that 
lie  was  thrown  off  the  boat,  and  fell  upon 
some  timbers  resting  upon  the  water  below. 
He  was  taken  up  and  left  at  Kalama  in 
■charge  of  a  physician.  The  accident  hap- 
pened on  the  13th  of  January,  and  he  says 
he  did  nut  recover  consciousness  until  the 
1st  of  February  following.  He  testified 
that  he  believed  it  was  his  train  which  he 
saw  moving  out;  that  the  person  in  charge 
•of  the  restaurant  told  him  it  was,  and  that 
he  had  to  catch  it  to  go  through;  that  he 
had  no  trouble  in  getting  on,  but  by  the  sud- 
•den  lurch  of  the  train  he  was  thrown  against 
the  timber  aforesaid.  It  appeared  in  evi- 
dence that  the  car  in  which  appellant  had 
been  riding  was  not  in  the  section  of  cars 
which  he  saw  moving,  but  it  was  still  stand- 
ing upon  another  track  on  the  boat.  He 
-testified,  however,  that  he  saw  no  one  to  give 
him  warning,  and  that  no  one  did  so,  except 
the  man  at  the  restaurant,  who  told  him  his 
train  was  leaving,  and  he  would  have  to 
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catch  it.  Another  witness  testified  that  he 
was  an  employee  of  respondent,  and  that  he 
was  at  the  time  stationed  upon  the  boat; 
that  it  was  his  duty  to  warn  passengers 
against  danger;  and  that  he  did  warn  the 
appellant.  From  his  testimony,  the  warn- 
ing which  he  says  he  gave  must  have  been 
given  as  appellant  was  about  in  the  act  of 
getting  upon  the  stepa  He  says  that  after 
he  gave  the  warning  he  turned  away,  and 
did  not  look  further  after  appellant.  It 
was  testified  that  the  lurch  of  the  train  was 
necessary  in  its  operation  at  that  place,  by 
reason  of  ascending  the  incline  leading  from 
the  boat  to  the  shore.  It  was  also  testified 
that  the  timber  against  which  appellant  was 
thrown  was  about  2fi  inches  from  the  steps 
of  the  car,  and  that  it  was  a  necessary  tim- 
ber for  the  operation  of  the  boat,  as  con- 
structed. The  foregoing  is  a  substantial 
statement  of  the  material  testimony  that 
may  be  said  to  relate  to  the  question  of  neg- 
ligence on  the  part  of  respondent.  The  court 
denied  the  challenge  to  appellant's  evidence, 
and  aftenvardK  submitted  the  case  to  the 
jury;  evidently  believing  at  the  time  that 
sufficient  evidence  of  negligence  had  ap- 
peared to  require  its  submission.  Upon  mo- 
tion for  new  trial  the  court,  however,  con- 
cluded that  n^ligenoe  had  not  been  shown. 
It  may  well  be  said  that  the  conditions 
surrounding  appellant  at  the  time  of  the  ac- 
cident were  not  ordinary.  It  is  not  usual  to 
transfer  trains  of  cars  across  streams  in  the 
manner  described.  Tlie  method  used  is 
doubtless  reasonably  safe,  and  no  criticism 
is  to  be  lodged  against  respondent  for  adopt- 
ing such  method.  But  the  method  required 
the  separation  of  the  cars  of  the  train  into 
sections.  These  were  placed  upon  different 
tracks,  and  were  necessarily  moved  at  dif- 
ferent times.  It  was  also  necessary  to  pull 
them  up  the  incline  from  the  boat  to  the 
shore,  thus  involving  the  application,  sud- 
denly or  otherwise,  of  the  required  power  to 
effect  the  ascent.  It  is  manifest  that  under 
such  circumstances  a  high  degree  of  care 
was  required  of  respondent  both  in  the  con- 
struction and  operation  of  its  boat,  in  the 
movement  of  its  cars,  and.  in  guarding  its 
passengers  against  confusion  and  danger. 
If  passengers  were  permitted  to  leave  the 
cars,  at  all,  the  duty  rested  upon  respondent 
to  see  that  they  were  warned  against  danger, 
and  so  informed  as  to  train  movements  that 
they  need  not  become  confused  thereby.  No 
restrictions  seem  to  have  been  placed  upon 
passengers  leaving  the  cars.  The  porter  of 
the  rear  car,  called  the  ''observation  ear," 
testified  that  the  rear  platform  thereof  was 
surrounded  by  an  inclosed  railing,  with  a 
gateway  opening  through  it;  that  he  opened 
the  gateway  when  upon  the  boat;  and  that 
a  number  of  passengers  went  out  upon  the 
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boat  and  returned  to  the  cars  by  the  same 
^ay.     He  says  when  the  train  started  be 
closed  this  gateway,  so  that  no  one  could 
liave  entered  the  car  from  that  way  after- 
^vard.     This  was  the  car  which  appellant  at- 
tempted to  enter,  and  by  way  of  this  plat- 
form.    Appellant    testified    that    when    he 
jumped  upon  the  steps  the  way  to  the  plat- 
form was  open,  so  that  he  could  have  en- 
•tered.     This  fact  is  in  dispute  between  the 
porter  and  appellant.     But,  be  that  as  it 
may,  it  appears,  in  any  event,  that  a  num- 
l)er  of  passengers,  including  appellant,  were 
•out  of  the  cars  and  moving  about  the  boat. 
Passengers   thus   permitted   upon   the  boat 
^vere  under  the  special  care  of  respondent, 
:and  were  entitled  to  reasonable  warning  of 
liability  to  danger  and  against  the  proba- 
bility of  confusion  by  train  movements.    Ap- 
pellant says  that  he  received  no  warning, 
and  saw  no  one  there  to  give  it.    This  testi- 
-mony,  if  true,  we  think  under  all  the  cir- 
•cumstanees,  showed  at  least  some  negligence 
upon  respondent*s  part.  It  is  true,  as  stated, 
that  a  witness  for  respondent  testified  that 
iie  gave  appellant  warning,  but  that  made 
the  matter  of  a  warning,  merely  a  disputed 
fact,  which  it  was  the  jury's  province  to  de- 
termine.    Again,  while  it  was  testified  that 
the  upright  timber  which  appellant  struck 
-was  necessary  for  the  operation  of  the  boat 
.as   constructed,   yet   it   became   a   question 
whether  its  location  so  near  the  side  of  the 
cars  was  necessarj'  and  proper  in  view  of 
the   apparently   necessary   lurching   of   the 
train  as  it  passed  that  point.    It  has  been 
•often  held  that  it  is  not  necessarily  negli- 
gence per  se  for  one  to  get  aboard  a  slowly 
moving  train,  the  fact  of  negligence  depend- 
ing upon  the  circumstances  of  each  partic- 
ular case.     Respondent  was  therefore  boimd 
to  take  notice  that,  in  the  absence  of  proper 
•care  or  warning,  passengers  might  attempt 
to  get  aboard  slowly  moving  cars  at  or  about 
the  point  in  question,  and  might  possibly,  by 
the  necessary  lurch  of  the  train,  be  thrown 
in  contact  with  the  timber  only  26  inches  in 
the  clear  from  the  cars.    I  think  all  these 
•circumstances  bearing  upon  the  question  of 
respondent's  negligence  were  at  least  suffi- 
cient to  call  for  their  submission  to  the  jury. 
It  is  said  in  the  briefs  that  the  court  was 
mainly  influenced  in  its  ruling  on  the  mo- 
tion for  new  trial  by  the  decision  of  this 
court  in  Blakney  v.  Seattle  Electric  (Jo.  28 
Wash.  607,  C8  Pac.   1037.     The  negligence 
alleged  in  that  case  was  the  sudden  lurch  of 
a  street  car  by  which  the  respondent  claimed 
she  was  thrown  to  the  ground  while  in  the 
act  of  getting  off  the  car.     The  evidence  un- 
contradicted in  the  record  showed  that  the 
respondent  did  not  fall  at  the  street  crossing, 
but  at  a  point  near  the  middle  of  the  block, 
while  she  was  attempting  to  step  off  the  car. 
••06  L.  R.  A. 


She  did  not  notify  the  conductor,  who  was 
busy  collecting  fares,  that  she  desired  to 
leave  the  car,  but  she  went  to  the  rear  plat- 
form for  the  purpose  of  getting  off.  She  ad- 
mitted that  she  was  preparing  to  'alight 
when  she  fell,  and  claimed  that  a  sudden 
lurch  of  the  car  caused  her  to  fall.  She  was 
in  the  act  of  getting  off  while  the  car  was 
in  motion,  and  at  a  place  where  it  did  not 
usually  stop,  without  any  notice  to  the  op- 
erators of  the  car  that  she  desired  or  was 
attempting  to  do  so.  Witnesses  called  by  the 
respondent  herself  testified  that  there  was 
no  jerk  in  the  car,  but  that  the  car,  already 
in  motion,  simply  increased  its  speed  while 
the  respondent  was  in  the  act  of  stepping  off 
about  the  middle  of  a  block.  The  court  held 
that  it  was  not  negligence  per  se  to  increase 
the  speed  of  the  car,  and  that  it  was  not  neg- 
ligence to  do  so  when  a  passenger  was  in  the 
act  of  alighting,  unless  the  car  company 
knew,  or  bv  the  exercise  of  reasonable  dili- 
genoe  could  have  known,  of  that  circum- 
stance. I  do  not  think  that  the  circum- 
stances of  the  case  are  similar  to  those  in 
the  onfe  at  bar.  The  accident  occurred  at  a 
place  where  the  car  company  could  not  rea- 
sonably have  expected  that  a  passenger 
would  attempt  to  alight  without  notice  to 
that  effect.  It  was  at  a  place  where  the  car 
was  properly  proceeding  on  its  course,  and 
the  company  had  a  right  to  increase  the 
speed  under  those  circumstances.  In  the 
case  at  bar,  however,  the  passenger  was  at- 
tempting to  board  a  train  at  a  place  where 
it  was  just  starting.  Other  passengers  had 
gone  outside  of  the  cars  and  returned.  The 
testimony  of  the  porter  showed  that  this 
was  a  common  occurrence.  Respondent 
must  have  known  thai  those  who  had  been 
permitted  to  leave  the  cars  would  expect  to 
return  when  the  train  was  ready  to  move. 
It  must  have  known  that,  if  it  permitted  its 
passengers  to  go  out  upon  the  boat,  the  nec- 
essary and  reasonable  information,  warning, 
and  facilities  for  their  safe  and  timely  re- 
turn should  be  provided,  and  those  in  ac- 
cordance with  the  peculiar  nature  of  the  sur- 
roundings and  possibility  of  attendant  dan- 
ger. Respondent  was  also  chargeable  with 
knowledge  bi  all  the  conditions,  appliances, 
and  surroundings  attending  the  movement  of 
the  train  at  that  time  and  place,  and  the 
possibility  of  accidents  happening  to  pas- 
sengers returning  to  the  cars.  It  was  there- 
fore for  the  jury  to  say  whether  due  care 
was  exercised  at  that  time  and  place; 
whether  there  was  lack  of  proper  care  in 
placing  the  timber  so  near  the  cars,  partic- 
ularly when  the  lurch  of  the  train  was  u<»c- 
essary  as  it  passed  that  point;  and  whether 
these,  conspiring  together,  were  the  proxi- 
mate cause  of  appellant's  injury.  "It  is 
'  well  settled  that,  where  there  is  uncertainty 
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as  to  the  existence  of  either  negligence  or 
contributory  negligence,  the  question  is  not 
one  of  law,  but  of  fact,  and  to  be  settled  by 
a  jury;  and  this,  whether  the  uncertainty 
arises  from  a  conflict  in  the  testimony,  or 
because  the  facts  being  undisputed  fair- 
minded  men  will  honestly  draw  diflferent 
conclusions  from  them."  Richmond  d  D.  K. 
Co.  V.  Powers,  149  U.  S.  43,  45,  37  L.  ed. 
642,  643,  13  Sup.  Ct.  Rep.  748.  See  also 
Lane  r.  Spokane  Falls  d  y,  R,  Co,  21  Wash. 
119,  46  L.  R.  A.  153,  75  Am.  St.  Rep.  821,  57 
Pac.  367.  As  based  particularly  upon  facts 
somewhat  similar  to  those  here  involved, 
and  where  the  question  of  negligence  was 
held  to  be  for  the  jury,  see  North  Chicago 


Street  R.  Co.  v.  Williams,  140  111.  275.  20 
N.  E.  672;  Anderson  v.  City  d  Suburban  H. 
Co,  42  Or.  505,  71  Pac,  659;  Kuhnan  v.  Erie 
R,  Co,  65  N.  J.  L.  241.  47  Atl.  497;  5  Am.  i 
Eng.  Enc.  Law,  2d  ed.  p.  581. 

I  believe  the  court's  first  impression  of 
the  evidence  in  this  case  was  the  correct  one, 
within  the  rules  governing  facts  which  are- 
for  the  jury.  I  therefore  think  the  verdict 
should  not  have  been  set  aside  on  the  ground 
that  there  was  no  evidence  of  negligence  on 
the  respondent's  part. 

Dunbar,  J.:  I  concur  in  what  is  said 
by  Judge  Hadley. 

Application  for  rehearing  denied. 


WYOMING   SUPREME    COURT. 


William  M.  SUMMERS,  Plif.  in  Err., 

V. 

MUTUAL  LIEE  INSURANCE  COMPANY 

of  New  York. 


( 


Wyo. 
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1.  That  the  theory  of  a  petition  In  an 
action  to  hold  an  insurance  company- 
liable  for  breach  of  Its  contract  to 
l«Mue  a  policy  is  that  It  is  liable  in  dam- 
ages for  such  breach  does  not  render  the  pe- 
tition demurrable,  even  though  it  may  be  er- 
roneous, if  the  petition  is  sufficient  to  state 
a  cause  of  action  to  recover  back  the  pre- 
miums paid  as  money  had  and  received. 

2.  Authority  of  insurance  aarents  to 
Tvrite  and  Issue  policies  is  not  averred 
by  a  petition  in  an  action  against  a  life  in- 
surance company  which  states  that  persons 
named  were  the  authorized  general  agents 
of  defendant  to  solicit  Insurance,  to  make 
contracts  for  policies,  to  receive  and  receipt 
for  money  and  premiums,  and  generally  to 
transact  Its  business  within  the  state. 

8.  One  M-ho  executes  and  delivers  to  an 
Insurance  company  a  note  for  pre- 
mium of  a  policy  to  be  issued  may,  In 
case  the  company  refuses  to  Issue  the- policy 
after  receiving  and  appropriating  the  pro- 
ceeds of  the  note,  although  plaintiff  is  not 
at  fault,  consider  the  contract  as  rescinded, 
and  recover  the  money  advanced  as  money 
had  and  received. 

4.  A  contract  for  present  Insurance  is 
not  made  by  an  applicant  ^vho  arives 
his  note  for  the  first  premium  in  con- 
sideration that  a  policy  shall  be  issued,  where 
his  examination  is  to  be  made  In  the  future, 
and  he  expressly  stipulates  that  the  note 
shall  not  be  negotiated  until  the  policy  has 
been  delivered  and  accepted. 

(March  28,   1904.) 


PHROR  to  the  District  Court  for  Uinta 
^  County  to  review  a  judgment  sustaining- 
a  demurrer  to  the  c(Hnplaint  in  an  action 
brought  to  recover  damages  for  refusal  to- 
issue  a  life  insurance  policy.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Ryokman,  for  plaintiff  in^ 
error: 

Parol  contracts  of  insurance  may  be  made,, 
and  are  valid. 

Ellis  v.  Albany  City  F,  Ins.  Co,  50  X.  Y. 
402,  10  Am.  Rep.  495 ;  First  Baptist  Church 
V.  Brooklyn  F.  Ins.  Co.  19  N,  Y.  305:  Com- 
mercial Mut.  Marine  Ins.  Co.  v.  Union  Mut. 
Ins.  Co.  19  How.  318,  15  L.  ed.  636;  Pot- 
ter V.  Phenix  Ins.  Co.  63  Fed.  382;  Worth 
V.  German  Ins.  Co.  64  Mo.  App.  583;  Hicks 
V.  British  America  Assur.  Co.  162  N.  Y.  284^ 
48  L.  R.  A.  424,  56  N.  E.  743. 

A  policy  is  only  evidence  of  the  con- 
tract, and  the  contract  may  exist  in  parol^ 
and  be  shown  by  parol. 

Newark  Mach,  Co.  v.  Kenton  Ins.  Co. 
22  L.  R.  A.  768,  and  note,  50  Ohio  St.  549, 
35  N.  E.  1060;  Ruggles  v.  American  Cent. 
Ins.  Co,  114  N.  Y.  415,  11  Am.  St.  Rep. 
674,  21  N.  E.  1000;  Relief  F.  Ins.  Co.  v. 
ShaiD,  94  U.  S.  574,  24  L.  ed.  291. 

Whether  this  is  a  parol  contract  of  insur- 
ance, or  a  contract  to  issue  a  certain  kind 
of  policy,  is  immaterial.  The  plaintiff  may 
either  bring  a  suit  for  specific  performance 
or  for  damages  for  breach  of  the  contract. 
He  has  chosen  to  do  the  latter. 

Security  F.  Ins.  Co.  v.  Kentucky  Marine 
d  F,  Ins.  Co.  7  Bush,  81,  3  Am.  Rep.  301 : 


Note. — As  to  time  when  contract  5f  Insur- 
ance Is  consummated,  see  also,  in  this  series, 
Harnickell  v.  New  York  L.  Ins.  Co.  2  L.  R.  A. 
150;  Lorscher  v.  Supreme  Lodge.  K.  of  H.  2 
L.  R.  A.  206 ;  Luhrs  v.  T^uhrs,  9  L.  R.  A.  534  ; 
Wainer  v.  Mllford  Mut.  P.  Ins.  Co.  11  L.  R,  A. 
66  L.  R.  A. 


598 ;  Michigan  Pipe  Co,  v.  Michigan  F.  &  M.  Ins. 
Co.  20  L.  R,  A.  277 ;  Dailey  v.  Preferred  Masonic 
Mut.  Acd.  Asso.  26  L.  R.  A.  171 ;  New  York  L. 
Ins.  Co.  V.  Bal)cock.  42  L.  R.  A.  88 ;  and  Hicks 
V.  British  America  Assur.  Co.  48  U  R.  A.  424. 
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Franklin  F.  Ina,  Co.  v.  Colt,  20  Wall.  660, 

22  L.  ed.  423. 

The  courts  hold  the  insurance  companies 
liable  on  the  parol  contract  for  the  loss  oc- 
^easioned  by  the  fire.  The  principle  is  the 
same  here,  the  only  difference  being,  that 
~the  plaintiff  alleges  his  damage  to  be  the 
j>remium  paid. 

Angell  v.  Hartford  F.  Ina.  Co,  59  N.  Y. 
171,  17  Am.  Rep.  322;  Huhbell  v.  Pacific 
Mut,  Ins,  Co.  100  N.  Y.  41,  2  N.  E,  470;  Re- 
lief F.  Ins.  Co.  V.  &hau>,  94  U.  S.  674,  24  L. 
•ed.  291. 

A  petition  setting  up  a  parol  contract  to 
insure  plaintiff's  life,  and  to  issue  a  policy 
in  accordance  with  said  contract,  and  al- 
leging the  payment  by  plaintiff  to  the  de- 
fendant of  the  first  annual  premium,  and 
the  breach  of  such  contract,  and  claiming 
•damages  therefor,  states  a  legal  cause  of 
action. 

Humphry  v.  Hartford  F.  Ins.  Co.  15 
Blatchf.  35,  Fed.   Cas.  No.  6,874. 

The  acceptance  and  retention  by  the  de- 
fendant of  the  plaintiff's  money  render  the 
defendant  absolutely  liable. 

Little  Pittsburg  Consol.  Min.  Co.  v.  Little 
Chief  Consol.  Min.  Co.  11  Colo.  223,  7  Am. 
St.  Rep.  237,  17  Pac.  760;  Brown  v.  Frank- 
lin Mut.  F.  Ins.  Co.  165  Mass.  565,  52  Am. 
St.  Rep.  534,  43  N.  E.  512;  Leo  Austrian  d 
Co.  V.  Springer,  94  Mich.  343,  34  Am.  St. 
Rep.  350,  54  N.  W.  50 ;  Union  Mut.  L.  Ins. 
Co.  V.  Wilkinson,  13  Wall.  234,  20  L.  ed. 
<>23;  Sawyer  v.  Equitable  Acci.  Ins.  Co.  42 
Fed.  30;  La  Marche  v.  New  York  L.  Ins. 
Co.  126  Cal.  498,  58  Pac.  1053;  0*Brien  v. 
Home  Ben.  8oc.  117  N.  Y.  310,  22  N.  E. 
•954;  Maason  v.  Llewelyn,  122  Cal.  195,  54 
Pac.  732;  1  Bl.  Com.  431;  Atlantic  d  O.  W. 
R.  Co.  V.  Dunn,  19  Ohio  St.  162,  2  Am.  Rep. 
^82;  Ayres  v.  Hartford  F.  Ins.  Co.  17  Iowa, 
176,  85  Am.  Dee.  561;  Moir  v.  Hopkins,  16 
111.  313,  63  Am.  Dec.  312;  National  L.  Ins. 
Co.  V.  Minch,  53  N.  Y.  144 ;  Millville  Mut. 
Marine  d  F.  Ins.  Co.  v.  Collerd,  38  N.  J.  L. 
480;  Root  v.  French,  13  Wend.  670,  28  Am. 
Dec.  484;  Walsh  v.  Hartford  F.  Ins.  Co. 
73  N.  Y.  6;  Mutual  L.  Ins.  Co.  v.  Gorman, 
19  Ky.  L.  Rep.  295,  40  S.  W.  571;  Mathers 
V.  Union  Mut.  Acci.  Asso.  78  Wis.  688,  11 
L.  R.  A.  83,  47  N.  W.  1130;  Holloway  v. 
Oriffith,  32  Iowa,  409,  7  Am.  Rep.  208; 
Day  V.  Connecticut  General  L.  Ins.  Co.  45 
Conn.  480,  29  Am.  Rep.  694;  McKee  v.  Phoe- 
nix Ins.  Co.  28  Mo.  383,  75  Am.  Dec.  129; 
Masierton  v.  Brooklyn,  42  Am.  Dec.  48, 
note,  7  Hill,  61;  Boston  d  A.  R.  Co.  v. 
Richardson,  135  Mass.  473;  Philpot  ▼.  Tay- 
lor, 76  111.  309,  20  Am.  Rep:  241;  Bennett 
X.  Lockwood,  20  Wend.  223,  32  Am.  Dec. 
532;  Kaiser  v.  New  Orleans,  17  La.  Ann. 
178;  Lightbody  v.  North  American  Ins.  Co. 

23  Wend.  18;  Lister  v.  Allen,  31  Md.  543, 
M  L.  R.  A. 


100  Am.  Dec.  78;  Carmichael  v.  Buck,  10 
Rich.  L.  332,  70  Am.  Dec.  227;  Newman  v. 
Smith,  77  Cal.  22,  18  Pac.  792;  American 
Ins.  Co.  V.  Neiberger,  74  Mo.  167;  3  Par- 
sons, Contr.  167;  Cooley,  Torts,  2d  ed.  105; 
Rich  V.  New  York  C.  d  H.  R.  R.  Co.  87  N. 
Y.  382;  Crater  v.  Binninger,  33  N.  J.  L.  513, 
97  Am.  Dec.  737:  First  Nat.  Bank  v.  Wil- 
liams, 62  Kan.  431,  (J3  Pac.  744;  St.  Pet- 
er's Church  V.  Beach,  26  Conn.  355;  Welch 
V.  Durand,  36  Conn.  182,  4  Am.  Rep.  65; 
Anson,  Contr.  2d  Am.  ed.  406. 

Every  consideration  of  public  policy  de- 
mands that  insurance  companies  should  be 
required  to  deal  with  their  customers  with 
entire  fairness  and  frankness. 

Brink  v.  Hanover  F.  Ins.  Co.  80  N.  Y. 
113. 

Messrs.  T.  S.  Taliaferro,  Jr.,  and  John 
W.  Iiaoey  for  defendant  in  error. 

Potter,  J.,  delivered  the  opinion  of  the 
court:  . 

To  the  amended  petition  filed  in  this  ac- 
tion, containing  seven  causes  of  action,  a 
general  demurrer  was  sustained;  and  there- 
upon, the  plaintiff  declining  to  plead  fur- 
ther, a  judgment  was  rendered  in  favor  of 
defendant  for  costs.  Of  that  judgment,  the 
plaintiff  complains,  and  assigns  as  error  the 
order  sustaining  the  demurrer,  and  the  ren- 
dition of  judgment  for  defendant.  If  no 
error  was  committed  in  sustaining  the  de- 
murrer, there  is  no  error  in  the  judgment. 
The  demurrer  being  general  to  the  entire  pe- 
tition, it  follows  that,  if  any  one  of  the 
several  -causes  of  action  is  sufficient,  the 
demurrer  should  have  been  overruled. 

The  first  cause  of  action  sets  out:  That 
in  the  months  of  February,  March,  April, 
and  May,  1896,  the  defendant  was  engaged 
in  the  general  life  insurance  business,  as  a 
life  insurance  company,  and  that  A.  B.  Rags- 
dale  and  H.  H.  Wright  were  the  authorized 
general  agents  of  the  defendant  to  solicit 
contracts  of  insurance  in  this  state,  to  make 
contracts  for  policies  of  insurance,  and  to 
receive  and  receipt  for  money  and  premiums 
thereon,  and  generally  to  transact  defend- 
ant's business  in  Wyoming.  That  on  or 
about  February  27,  1896,  the  defendant  and 
said  Ragsdale  and  Wright,  as  its  agents,  at 
Uinta  county,  in  this  state,  solicited  the 
plaintiff  to  contract  for  a  policy  of  insur- 
ance on  his  life  with  said  defendant  com- 
pany in  the  sum  of  $10,000;  said  defendant 
and  said  Ragsdale  and  Wright  representing 
to  plaintiff  that  defendant  greatly  desired  to 
have  the  plaintiff  to  become  a  patron  of  de- 
fendant company,  and  to  take  out  a  policy 
on  his  life  in  said  company,  and  further 
representing  that  defendant  intended  mak- 
ing a  general  canvass  among  plaintiff's 
neighbors  and  friends  to  secure  contract 
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of  life  insurance,  and  it  would  aid  and  fa- 
cilitate defendant  in  securing  such  contracts 
to  have  the  name  of  plaintiff  as  one  of  its 
patrons.  That  in  consideration  that  the 
plaintiff  would  contract  with  the  defendant, 
and  with  the  said  Ragsdale  and  Wright  as 
the  agents  of  the  said  defendant,  for  a  policy 
of  insurance  with  the  defendant  company  in 
the  sum  of  $10,000,  and  would  then  and 
there  make,  execute,  and  deliver  to  the  de- 
fendant and  the  said  Ragsdale  and  Wright, 
aa  the  agents  of  the  said  defendant,  the 
plaintiff's  promissory  note  in  the  sum  of 
$454,  payable  in  sixty-five  days  thereafter, 
in  payment  of  the  first  annual  premium  on 
such  policy  of  insurance,  then  and  there- 
upon the  defendant  would  issue  to  the  plain- 
tiff, as  soon  as  said  plaintiff  should  pass 
the  necessary  medical  examination,  and 
within  sixty-five  days  from  and  after  the 
said  27th  day  of  February,  1896,  and  before 
said  promissory  note  should  become  due  and 
payable,  a  specially  favorable  life  insur- 
ance policy,  in  the  sum  of  $10,000,  which 
said  policy  of  insurance  the  defendant,  and 
the  said  Kagsdale  and  W>ight,  as  the  agents 
of  the  defendant,  in  consideration  of  the 
premises,  then  and  there  stated,  promised, 
and  represented  to  the  plaintiff  should  con- 
tain, among  other  stipulations,  promises, 
and  agreements  on  the  part  of  the  said  de- 
fendant company,  the  following  provisions, 
to  wit:  (a)  That,  if  the  plaintiff  should 
live  ten  years,  and  should  pay  to  the  de- 
fendant each  year  the  sum  of  $454,  plain- 
tiff should  at  the  end  of  the  ten-year  period 
have  the  right  and  option  to  demand  of  the 
defendant,  and  the  defendant  would  pay 
him,  the  full  sum  of  $10,000  in  cash;  or,  if 
the  plaintiff  preferred,  he  should  have  the 
right  to  leave  said  sum  of  $10,000  with  the 
defendant,  and  receive  from  the  defendant 
annually  the  legal  interest  thereon  until 
such  time  as  plaintiff  wished  to  draw  the 
same  from  defendant  in  cash;  (b)  that  if 
plaintiff  should  not  live  ten  years,  but 
should  each  year,  until  his  death  pay  the 
said  annual  premium  of  $454  to  the  defend- 
ant, then  and  in  that  event  the  said  sum 
of  $10,000  should  be  paid  to  the  surviving 
wife  of  plaintiff  in  instalments  of  $500  per 
year;  (c)  that  if  plaintiff  should  pay  to  the 
defendant  the  annual  premium  of  $454  for 
three  years,  and  should  be  unable  to  pay 
further,  or  become  dissatisfied,  plaintiff 
should  then  have  the  right  to  demand,  and 
would  receive,  from  the  defendant  the  pre- 
miums paid  by  him  to  the  defendant  com- 
pany in  full,  without  interest.  That  said 
Ragsdale  and  Wright  represented  them- 
selves, as  agents,  to  have  authority  to  make 
such  specially  favorable  contract  for  said 
policy  of  insurance  on  behalf  of  the  defend- 
ant; and  the  plaintiff,  relying  upon  said 
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representations  and  promises,  and  on  the 
integrity  and  honesty  of  defendant  and  said 
agents,  made,  executed,  and  delivered  to 
said  Ragsdale  and  Wright,  as  the  agents  of 
defendant,  his  promissory  note  for  $454, 
payable  to  plaintiff's  order  in  sixty-five  days 
thereafter,  and,  at  the  request  of  said  agents, 
indorsed  the  same  in  blank,  and  delivered 
it  to  Ragsdale  and  Wright,  as  defendant's 
agents,  in  full  payment  and  satisfaction  of 
the  first  annual  premium  upon  said  policy 
of  insurance.  "And  said  defendant,  and 
said  agents  on  the  part  of  the  defendant, 
then  and  there  represented  and  promised  to 
the  plaintiff  that  said  promissory  note 
should  not  be  sold,  transferred,  or  n^otiatod 
by  the  defendant  or  the  said  agents  before 
maturity,  but  should  be  held  by,  and  ke})t 
in  the  possession  of,  said  defendant  until 
said  special  policy  of  insurance  should  be 
written  and  delivered  by  the  defendant  to 
the  plaintiff,  and  should  be  by  him  found  in 
all  respects  satisfactory  to  him,  and  in  con- 
formity to  the  said  parol  promises  made  by 
the  def aidant  and  its  said  agents,  and 
should  be  by  the  plaintiff  approved  and  ac- 
cepted. That,  in  the  execution  and  delivery 
of  the  foregoing  promissory  note,  said  con- 
tract for  said  policy  of  insurance  between 
the  plaintiff  and  the  defendant  was,  upon 
the  part  of  plaintiff,  completed,  and  plain- 
tiff thereby  and  in  all  other  respects  ful- 
filled his  obligations,  {Mromisee,  and  agree- 
ments as  to  said  policy  of  insurance,. 
.  .  .  and  passed  said  medical  examina- 
tion; but  that  the  defendant,  in  disregard 
of  its  promises  and  agreements  by  it  made 
as  aforesaid,  has  failed  and  neglected,  and 
still  fails  and  neglects,  to  issue  to  the  plain- 
tiff said  policy  of  insurance,  though  often 
requested  so  to  do  by  the  plaintiff."  That 
said  Ragsdale  and  Wright,  aa  agents  of  de- 
fendant, in  disregard  and  violation  of  said 
promises  and  contract  for  said  policy  of 
insurance,  did  on  or  about  March  1.  1896, 
sell  and  discount  said  note  to  Xorth  &  Stone, 
bankers  at  Evanston,  Wyoming,  and  paid 
the  proceeds  thereof  to  the  defendant,  and 
that  thereafter  said  North  &  Stone,  claim- 
ing to  be  innocent  purchasers  of  said  note 
for  value  before  maturity,  made  demand  up- 
on plaintiff  for  payment  thereof,  and  plain- 
tiff paid  them  the  said  sum  of  $454  under 
protest.  That  plaintiff  frequently  made  de- 
mand upon  defendant  that  it  issue  to  him 
said  policy  of  insurance,  but  it  has  failed 
and  neglected  so  to  do.  That  thereupon 
plaintiff  demanded  the  return  of  the .  said 
sum  of  $454  paid  by  him  for  said  policy  of 
insurance,  but  defendant  has  refused  and 
neglected  to  return  the  same,  to  plaintiff's 
damage  in  the  sum  of  $454,  and  interest 
thereon  from  February  27,  1896.  A  subse- 
quent paragraph  alleges^  by  way  of  special 


1904. 


SuMMBBS  V.  Mutual  Lctb  Ins.  Co, 


815 


damages,  that  certain  expenses  were  in- 
curred bv  plaintiff  for  court  costs  and  at- 
torneys' fees,  loss  of  time,  and  mental  an- 
noyance; and  the  prayer  is  for  the  recovery 
of  $2,000  and  costs  of  suit. 

The  other  causes  of  action  are  based  upon 
similar  claims  held  by  other  parties  against 
the  defendant  company,  and  assigned  to 
plaintiff.  The  all^ations  as  to  those  causes 
of  action  are  substantially  the  same  as  the 
first  aboFe  set  out.  There  are  some  slight 
exceptions.  For  instance,  the  second  cause 
of  action  is  founded  upon  the  claim  of  one 
George  Finch,  whose  note  was  for  $438, 
given  at  the  same  time  as  the  note  of  plain- 
tiff, to  mature  October  1,  1896;  and  in  his 
case,  also,  it  is  alleged  that  the  policy  was 
agreed  to  be  issued  before  the  maturity  of 
the  note,  and  was  agreed  to  be  held  and  not 
negotiated  until  the  delivery  and  acceptance 
of  the  policy.  In  that  cause  of  action  the 
time  when  said  Finch  submitted  to  a  med- 
ical examination  is  stated  as  having  oc- 
curred in  the  month  of  March,  1896,  and 
9aid  examination  is  alleged  to  have  been 
satisfactorily  passed  by  him.  If,  therefore, 
the  failure  to  allege  in  the  first  cause  of 
action  the  date  of  plaintiff's  medical  exam- 
ination is  materia],  which  we  do  not  decide, 
the  defect,  if  any,  does  not  appear  in  the 
second  cause  of  action;  and  the  latter  con- 
tains substantially  all  the  averments  above 
set  out  as  contained  in  the  first  cause  of 
action.  In  the  sixth  and  seventh  causes  of 
action  it  is  alleged  that  plaintiff's  assignors 
therein  named  paid  the  premium  in  cash. 
We  think  it  will  be  unnecessary  to  consider 
wh^^her  that  fact  will  make  any  difference 
in  r^^rd  to  the  right  of  recovery.  Those 
causes  of  action  are  more  concisely  stated. 
It  is  alleged  that  said  agents  solicited  plain- 
tiff's assignor  to  insure  his  life  with  de- 
fendant company,  and  to  make  a  parol  con- 
tract for  a  policy  of  insurance,  and  that  the 
agents  represented  that  defendant  was  pre- 
pared to  issue  a  policy  to  said  assignor,  spe- 
cially favorable  to  him,  which  should  con- 
tain a  certain  provision,  set  out  in  the  pe- 
tition, among  other  provisions  not  set  out, 
and  that  the  first  annual  premium  was  paid 
in  cash,  and  the  medical  examination  was 
passed,  but  that  defendant  has  failed  and 
neglected  to  issue  the  policy.  The  damage 
alleged  in  the  sixth  cause  of  action  is  $500, 
while  the  premium  paid  was  $193;  and  in 
the  seventh  cause  of  action  the  premium 
paid  was  $211,  and  damages  are  claimed  in 
the  sum  of  $500. 

The  theory  of  the  petition  seems  to  be 
that  defendant  is  liable  in  damages  for  the 
breach  of  its  contract  to  issue  the  policy  of 
insurance.  But  if  the  measure  of  damages, 
assuming  that  the  right  of  recovery  is 
shown,  should  be  held  limited  to  the  amount 
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of  the  premium  paid,  or  even  a  proportion- 
ate part  of  it,  that  would  not  warrant  the 
sustaining  of  a  demurrer,  provided  suffi- 
cient facts  are  set  out  to  constitute  a  cause 
of  action  for  the  recovery  of  some  amount. 
Notwithstanding  the  evident  theory  of  the 
pleader,  the  petition  would  seem  sufficient 
to  support  a  judgment  for  money  had  and 
received,  if  sufficient  for  any  purpose.  There- 
fore we  do  not  deem  it  very  material,  upon 
the  demurrer,  to  consider  whether  the 
amount  sued  for  is  recoverable,  if  at  all,  as 
damages  for  breach  of  contract,  or  as  money 
had  and  received.  Nor  is  it  necessary  to 
consider  the  measure  of  damages  or  the 
amount  recoverable,  unless,  indeed,  it  should 
appear,  as  contended  by  counsel  for  de- 
fendant in  error,  that  the  only  right  shown, 
if  any,  is  to  recover  nominal  damages  mere- 
ly, in  which  event,  it  is  insisted,  the  judg- 
ment ought  not  to  be  reversed.  In  plain- 
tiff's brief  it  seems  to  be  admitted  that  the 
measure  of  damages  is  the  premium  paid. 

Plaintiff's  counsel  maintain  that  whether 
the  petition  sets  up  a  parol  contract  of  in- 
surance, or  a  contract  to  issue  a  certain  kind 
of  policy,  is  immaterial,  but  that  a  suit  for 
specific  performance  or  for  damages  was 
open  to  the  plaintiff.  He  contends  that 
parol  contracts  of  insurance  are  valid,  and 
that  a  policy  is  only  evidence  of  the  contract, 
which  may  exist  in  parol;  citing  ElHe  v. 
Albany  City  F.  Ins,  Co,  60  N.  Y.  402,  10 
Am.  Rep.  495;  NeuKirk  Mack,  Co.  v.  Kenton 
his,  Co.  60  Ohio  St.  549,  22  L.  R.  A.  768^ 
35  N.  E.  1060;  Ruggles  v.  American  Ins.  Co, 
114  N.  Y.  416,  11  Am.  St.  Rep.  674,  21  N. 
E.  1000;  Relief  F.  Ins.  Co.  v.  Shaw,  94  U. 
S.  674,  24  L.  ed.  291;  Security  F.  Ins.  Co.  v. 
Kentucky  Marine  d  F.  Ins.  Co.  7  Bush,  81  ^ 
3  Am.  Rep.  301;  Angell  v.  Hartford  F.  Ins, 
Co.  69  N.  Y.  171,  17  Am.  Rep.  322;  Humph- 
ry V.  Hartford  F.  Ins.  Co.  16  Blatchf.  36, 
Fed.  Gas.  No.  6,874. 

Counsel  for  defendant  do  not  dispute  the 
principle  laid  down  by  those  authorities,  but 
rely  thereon;  contending  that,  as  in  the 
cases  cited  the  insurance  was  held  to  be  in 
force  notwithstanding  the  policy  had  not 
issued,  and  the  insured  entitled  to  recover 
upon  such  parol  contract  for  the  loss 
which  had  been  insured  against  and  had  oc- 
curred, so  in  this  case  the  contract  was  in 
force,  and,  had  the  death  of  the  insured  oc- 
curred while  so  in  force,  recovery  might 
have  been  had,  regardless  of  the  nonissuance 
or  nondelivery  of  the  policy.  Hence  it  is 
argued  that,  upon  the  allegations  of  the  pe- 
tition, the  plaintiff  and  his  assignor?  were 
in&ured,  the  company  had  carried  the  risk 
of  their  deaths,  respectively,  and  no  recovery 
is  peimissible  for  a  return  of  the  premium 
paid,  in  the  absence  of  a  rescission  of  the 
contract,  or  a  showing  of  absolute  abandon- 
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nient  on  the  part  of  defendant;  and  that 
«uch  rescission  or  abandonment,  and  de- 
mand for  return  of  the  premiumi  must  have 
occurred  before  the  premium  had  been 
^'arned.  It  is  insisted  that  the  petition, 
failing  to  show  that  the  premium  paid  en- 
titled the  plaintiff  or  his  assignors  to  in- 
surance beyond  the  year  for  which  it  waa 
paid,  and  to  show  a  rescission  or  abandon- 
ment and  demand  within  such  vear,  does  not 
present  any  right  of  recovery,  since,  for  all 
tliat  appears,  the  company  fully  earned  the 
premium  by  carrying  the  risk  agreed  on 
for  the  full  period  required  under  the  con- 
tract by  the  amount  of  premium  paid.  De- 
fendant's counsel  therefore  treat  the  action 
as  an  action  upon  the  contract,  to  the  same 
•effect  as  if  the  policy  had  issued;  and,  as 
no  loss  was  sustained,  against  which  the 
contract  insured,  it  is  urged  that  no  damages 
can  be  recovered,  and  that  it  would  be  im- 
possible to  aver  a  damage  from  a  failure 
to  have  the  evidence  of  his  contract,  be- 
cause no  loss  covered  by  the  contract  was 
sustained,  and  the  policy  was  never  needed 
to  enforce  his  contract.  Counsel  further 
argue  that,  had  demand  been  made  shortly 
after  the  consummation  of  the  oral  agree- 
ment, and  if  upon  such  demand  the  defend- 
ant failed  and  refused  to  deliver  the  policy, 
then,  under  the  present  averments,  no  loss 
liaving  occurred,  the  damages  would  be  mere- 
Iv  nominal. 

The  argument  presents  a  question  of  con- 
siderable nicety.  The  great  weight  of  au- 
thority sustains  the  proposition  upon  which 
•counsel  are  agreed. — ^that  an  oral  contract 
•of  insurance  may  be  valid;  and,  if  complet- 
ed by  a  meeting  of  the  minds  of  the  parties, 
the  company  will  be  liable  for  a  loss  oc- 
curring before  the  issuance  and  delivery  of 
the  policy.  That  result  follows  in  case  it 
is  understood  that  the  insurance  is  to  date 
■from  the  oral  agreement.  But  it  is  not  im- 
usual  for  applications  for  insurance — par- 
ticularly life  insurance — to  provide  that  the 
insurance  shall  not  take  effect  until  the 
delivery  of  the  policy;  and  in  such  cases  it 
is  reasonably  held  that  no  risk  is  assumed 
until  such  delivery.  Quite  frequently  it  is 
provided  in  the  application  for  life  insur- 
ance, and  occasionally  for  insurance  against 
loss  of  property  by  fire,  that  the  insurance 
shall  not  become  effective  until  the  applica- 
tion shall  be  accepted  by  the  home  office  or 
a  principal  officer  of  the  company,  or  the 
application  is  made  subject  to  a  provision 
for  such  acceptance;  and  sometimes  the 
agent  has  authority,  and  exercises  it,  to 
provide  that,  pending  acceptance  or  rejec- 
tion, the  applicant  shall  be  considered  in- 
sured. Where  acceptance  or  delivery  is  nec- 
essary to  put  the  insurance  into  eflfect,  there 
v-n  o*  course,  be  no  risk  until  the  things 
36  L.  R.  A, 


precedent  agreed  upon  shall  happen.  In- 
stances are  to  be  found  where  the  payment 
of  premium  is  made  a  condition  precedent 
to  the  consummation  of  the  insurance  con- 
tract or  to  the  delivery  of  the  policy.  The 
rule  is  not,  therefore,  that  every  contract 
for  insurance  will  authorize  recovery  in 
case  of  loss,  in  the  absence  of  a  policy,  in- 
dependent of  other  agreements  or  condi- 
tions. The  agreement  itself  or  the  appli- 
cation may  show  that  the  contract  was  not 
one  for  present  insurance,  but  for  insurance 
to  take  effect  in  the  future,  depending  up- 
on some  condition,  such  as  the  acceptance 
of  the  application  or  delivery  of  the  policy, 
or  upon  the  performance  of  some  act,  such 
as  the  payment  of  premium.  Again,  it  is 
often  a  nice  question  whether  the  negotia- 
tions of  the  parties  have  resulted  in  a  com- 
plete contract, — ^whether  there  has  been  such 
a  meeting  of  minds  as  to  render  nothing 
else  necessary  to  completion  of  the  agree- 
ment. And  the  difficulty  usually  encoun- 
tered in  attempting  to  recover  for  a  loss  oc- 
curring in  the  absence  of  a  policy  of  in- 
surance has  been  to  establish  the  making  of 
a  complete  and  binding  contract,  as  to  which 
the  policy  would  be  but  a  mere  memorial 
covering  an  agreement  already  fully  and 
completely  entered  into.  This  has  generally 
been  an  easier  matter  in  cases  of  fire  insur- 
ance than  in  insurance  upon  life,  on  ac- 
count of  the  usual  larger  authority  of  fire 
insurance  agents,  the  custom  of  such  agents 
to  issue  policies  already  in  their  possession, 
and  the  greater  facility  with  which  such 
business  is  ordinarily  conducted.  It  is  prob- 
ably safe  to  say  that  it  is  a  matter  of  com- 
mon knowledge  that  policies  of  life  insur- 
ance are  generally  written  at  the  home  of- 
fice, or  at  least  by  some  principal  officer, 
which  also  usually  has  the  right  of  accept- 
ance or  rejection  of  the  risk;  and  there  is 
nothing  in  the  petition  in  this  case  to  show 
a  different  custom  as  to  defendant.  Indeed, 
the  business  is  shown  to  have  been  transact- 
ed with  agents,  and  the  policy  was  there- 
after to  be  written;  and  it  is  not  to  be  as- 
sumed from  any  averment  of  the  petition, 
we  think,  that  the  agents  themselves  were  to 
write  and  issue  the  policies.  Under  the 
Code,  pleadings  are  to  be  liberally  construed, 
and  the  common-law  rule  that  they  are  to 
be  construed  most  strongly  against  the 
pleader  is  not  applicable.  Cone  v.  Fvinson. 
4  Wyo.  203,  33  Pac.  31,  35  Pac.  933.  More 
over,  the  petition  does  not  charge  any  such 
authority  in  the  agents,  but,  if  anything, 
rather  negatives  it.  It  is  alleged  that  the 
agents  were  authorized  to  solieit  contracts 
of  insurance,  to  make  contracts  for  policies 
of  insurance,  and  to  receive  and  receipt  for 
money  and  premiums  thereon,  on  behalf  of 
defendant.     The  added  averment  that  they 
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'were  authorized  generally  to  transact  de- 
fendant's business  in  Wyoming  might  mean 
mueh  or  little  imder  different  circumstances. 
We  think,  in  its  connection,  it  is  not  to  be 
'Construed  as  averring  their  authority  to 
write  and  issue  policies. 

It  is  not  entirely  clear  that,  because  an 
action  may  be  brought  upon  an  oral  con- 
tract for  insurance  for  a  loss  occurring  be- 
fore the  issuance  of  the  policy,  an  action 
may  not  be  maintainable  to  recover  the 
premium,  or  at  least  a  proportionate  part  of 
it,  if  no  such  loss  has  occurred,  upon  the 
failure  or  refusal  of  the  company  to  write 
and  deliver  the  policy  ae  agreed,  or  that  in 
-every  such  case  the  damage  can  be  only 
nominal.  That  such  is  the  law  has  been  de- 
nied in  a  few  cases  where  the  direct  question 
-has  been  to  some  extent  involved.  In  Law- 
renoe  v.  Chriatcoldy  30  Mich.  410,  suit  was 
i>rought  upon  a  premium  note  for  life  insur- 
ance. The  note  provided  that  the  policy 
should  be  void  unless  the  note  was  paid  at 
maturity.  It  was  given  for  three  months 
to  the  superintendent  of  agencies  of  the  com- 
pany. Defendant  testified  that  he  had  never 
received  any  policy,  and  had  received  no  con- 
sideration for  the  note.  It  seems  that  he  en- 
deavored to  show  that,  as  a  part  of  the  con- 
-eideration  of  the  note,  he  was  to  receive  an 
appointment  as  agent  for  the  company.  That 
defense  was  ruled  out.  The  plaintiff's  tes- 
timony was  to  the  effect  that  the  policy  had 
been  sent  to  the  company's  agent,  the  payee 
•of  the  note,  and  he  had  sent  it,  with  the 
note,  to  another  party,  to  be  delivered  on 
payment  of  the  note.  With  reference  to  the 
point  here  made  by  defendant  in  error,  Mr. 
J'ustioe  Christiancy,  in  delivering  the  unan- 
imous opinion  of  the  court,  said:  "If  (un- 
der the  agreement  stated  in  the  receipt)  the 
payment  of  the  premium  by  defendant  below 
would  have  rendered  the  company  liable  for 
the  amount  insured,  in  case  of  death,  as  as- 
•sumed  by  the  court,  but  which  we  do  not 
think  entirely  clear,  in  an  action  at  law,  at 
least,  still,  if  the  evidence  shows,  as  we 
think  it  tended  to  show  here,  that  what  the 
defendant  contracted  for  was  a  policy  of  in- 
•surance,  Instead  of  any  such  resulting  liabil- 
ity, he  was  entitled  to  have  what  he  con- 
tracted for,  and  was  not  bound  to  accept  any 
aucfa  resulting  liability  as  a  substitute  for 
the  policy.  A  policy  might  be  much  better 
and  more  available  to  him  than  any  such 
liability,  to  be  shown  only  by  evidence  of  all 
the  circumstances.  He  might  be  able  to  as- 
sign a  policy  as  security  for  a  loan,  but  such 
doubtful  or  resulting  liability  would  not  be 
worth  as  much  for  this  purpose,  if  for  any 
other,  as  the  policy  itself;  and  the  court 
«rred  in  treating  it  as  of  equal  value  to  the 
defendant,  and  denying  to  him  the  right  of 
insisting  upon  what  he  had  contracted  for." 
4)6  L.  R.  A. 


A  judgment  for  the  plaintiff  on  the  note  was 
reversed.  The  receipt  referred  to  in  the 
opinion  acknowledged  the  receipt  of  the 
premiimi.  There  was  a  balance  over  and 
above  the  note  and  some  cash  paid,  which 
balance,  the  receipt  stated,  was  to  be  paid 
on  delivery  of  the  policy ;  and  it  was  also  re- 
cited therein  that  the  policy  was  to  be  bind- 
ing when  the  application  is  accepted  by  the 
company  and  policy  issued ;  and,  if  no  policy 
was  written,  said  note  and  money  were  to  be 
returned.  In  Collier  v.  Bedell,  30  Hun,  238, 
suit  was  brought  to  recover  an  insurance 
premium  paid  to  the  defendant  as  agent  of 
an  insurance  company.  Plaintiff  contended 
that  he  had  never  received  the  policy  or  re- 
newal receipt.  Defendant  insisted,  among 
other  things,  that,  as  he  was  the  agent  of 
the  company,  his  receipt  of  the  money  and 
the  parol  agreement  to  insure  bound  the 
company,  and  therefore  that  the  plaintiff 
was  in  fact  insured,  although  h€  never  re- 
ceived any  policy  or  renewal  receipt,  and 
hence  he  could  not  recover;  citing  Ellis  v. 
Albany  City  F.  Ins,  Co.  60  N.  Y.  402,  10 
Am.  Rep.  495.  The  court  said:  "Now,  it 
may  be  true  that  if  a  fire  had  occurred,  and 
the  plaintiff  had  chosen  to  insist  upon  the 
facts  of  verbal  agreement  and  payment,  he 
might  have  recovered,  even  though  the  de- 
fendant had  never  delivered  the  policy  or  m 
renewal  receipt.  But  he  had  a  right  to  in- 
sist that  the  defendant  should  procure  for 
him  and  deliver  to  him  a  policy,  or,  it  might 
be,  a  renewal  receipt.  He  was  not  obliged  to 
rest  on  the  verbal  agreement  when  he  had 
bargained  for  something  more.  He  was  left 
in  uncertainty  and  insecurity,  with  no  safe 
evidence  on  which  to  rely.  .  .  .  The  pos- 
session of  the  policy  or  the  renewal  receipt 
was  of  value.  And  the  plaintiff  ought,  if  his 
story  be  true,  to  recover  what  he  paid."  In 
a  recent  case  decided  by  the  supreme  court 
of  Iowa,  the  plaintiff  sued  to  recover  from 
a  life  insurance  company  the  amount  of  sev- 
eral notes  gf^en  by  him  and  his  assignors  in 
payment  of  the  first  premium  upon  certain 
policies  of  life  insurance  applied  for  by  the 
makers  of  the  notes,  respectively.  In  the 
case  of  the  plaintiff  and  one  of  his  assignors, 
policies  had  been  delivered  and  returned, 
and  the  question  was  whether  there  had  been 
an  acceptance  thereof  by  the  insured.  In 
the  case  of  the  other  assignor  of  plaintiff, 
it  was  alleged  that  no  policy  was  ever  deliv- 
ered to  him.  In  regard  to  the  cause  of  ac- 
tion based  upon  the  note  of  that  party,  the 
discussion  in  the  opinion  is  meager,  so  far 
as  the  question  now  under  consideration  is 
concerned.  But  it  is  said  by  the  court  as 
follows:  "It  will  be  observed  that  the  issue 
tendered  in  the  second  count  of  the  petition 
is  predicated  upon  the  allegation  that  there 
was  an  entire  failure  on  the  part  of  the  de- 
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fendant  company  to  deliver  a  policy  as  ap- 
plied for,  and  in  payment  of  which  the  note 
.  .  .  was  given.  Counsel  for  appellant 
[the  company]  does  not  question  the  right 
of  plaintiff  to  recover  upon  proof  of  the  mat- 
ter alleged  in  said  count."  However,  it  ap- 
peared by  the  evidence  that  such  a  policy 
had  in  fact  been  issued,  as  applied  for,  and 
sent  by  mail,  but  the  applicant  refused  to 
receive  it  from  the  postoffice,  and  ordered  it 
sent  back.  The  court  charged  the  jury  upon 
this  count  that,  if  the  company  had  not  de- 
livered the  policy  in  a  reasonable  time,  the 
applicant  was  not  bound  to  receive  it  when 
it  was  tendered,  and,  if  he  did  not  accept 
the  tendered  policy,  recovery  could  be  had  by 
the  plaintiff  for  the  amount  of  the  note  of 
such  applicant.  This  instruction  was  held 
to  be  erroneous,  on  the  ground  that  it  was 
wholly  foreign  to  the  issues  presented  by  the 
pleadings,  since  a  failure  to  deliver  was  the 
only  matter  complained  of,  delivery  was  in 
fact  made,  and  the  subject  of  unreasonable 
delay  was  not  suggested,  except  by  the  in- 
struction. Armstrong  v.  Mutual  L.  Ins,  Co. 
121  Iowa,  362,  96  N.  W.  694. 

Now,  it  is  true  that  actions  to  recover  in 
case  of  loss  are  maintainable  where  an  ap- 
plication for  insurance  has  been  accepted,  or 
an  agreement  to  insure  has  been  entered  in- 
to, although  no  policy  may  have  been  de- 
livered. While  it  is  sometimes  said  that 
the  action  is  in  reality  upon  the  contract  of 
insurance,  the  same  as  though  it  had  been 
brought  upon  an  executed  policy  {Firemen's 
Ins.  Co.  V.  Kuessner,  IM  111.  275,  45  N.  E. 
540),  in  other  cases  it  has  been  held  that 
the  action  is  properly  brought  upon  the 
agreement  to  insure;  the  damages  recovera- 
ble in  case  of  loss  being  the  same  as  if  based 
upon  a  loss  under  the  policy.  In  other  words, 
where  loss  has  occurred  by  fire,  in  case  of 
fire  insurance,  or  where  death  has  occurred, 
if  it  be  an  agreement  for  life  insurance,  the 
applicant  for  the  insurance  or  the  beneficiary 
may,  upon  showing  a  breach*  of  the  con- 
tract to  insure,  by  failure  to  deliver  the 
policy,  recover  as  damages  the  same  amount 
that  would  have  been  recoverable  upon  the 
policy,  had  it  been  issued.  And  it  is  usually 
held,  where  the  company  has  failed  to  issue 
a  policy,  that  recovery  does  not  depend  upon 
making  proofs  of  loss  in  the  manner  and  at 
the  time  which  would  have  been  required 
under  the  policy.  Campbell  v.  American  F, 
Ins.  Co.  73  Wis.  100,  40  N.  W.  661;  Com- 
mercial Ins.  Co.  V.  Morris y  105  Ala.  498,  18 
So.  34 ;  Ellis  v.  Albany  City  F.  Ins.  Co.  50  N. 
Y.  402,  10  Am.  Rep.  495 ;  Humphry  v.  Hart- 
ford F.  Ins.  Co.  15  Blatchf.  504,  Fed.  Cas. 
No.  6,875;  1  Joyce,  Ins.  §  38.  This  general 
principle  does  not  seem  to  be  opposed  by  the 
case  of  Hicks  v.  British  America  Assur.  Co. 
162  N.  Y.  284,  48  L.  R.  A.  424,  56  N.  E. 
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743,  cited  by  counsel  for  defendant  in  error. 
The  rule  laid  down  in  that  case  was  based 
entirely  upon  a  consideration  of  the  standard 
policy,  which  was  required  by  statute  to 
be  used  in  all  cases  of  fire  insurance,  and,  in 
consequence  thereof,  it  was  held  that  a  parol 
contract  called  for  such  a  policy,  whose 
terms  were  established  by  law.  However^ 
three  of  the  justices  dissented,  holding  that, 
notwithstanding  the  legislative  provisions 
for  tne  standard  policy,  where  none  had  been 
issued,  and  loss  occurred,  proofs  of  loss  as 
required  by  such  policy  were  not  necessary 
as  a  condition  precedent  to  recovery. 

Again,  it  is  well  established  that  a  parol 
agreement  to  insure  may  be  specifically  en- 
forced in  a  court  of  equity  by  requiring  the 
issuance  of  the  policy  as  agreed,  either  be- 
fore or  after  loss;  and  that  in  such  a  case 
the  court,  having  acquired  jurisdiction,  will 
afford  full  relief  by  awarding  proper  dam- 
ages in  case  of  loss.  Tayloe  v.  Merchants' 
F.  Ins.  Co.  9  How.  390,  13  L.  ed.  187 ;  Com- 
mercial F.  Ins.  Co.  V.  Morris,  105  Ala.  498» 
53  Am.  St.  Rep.  139,  18  So.  34;  Commercial 
Mut.  Marine  Ins.  Co.  v.  Union  Mut.  Ins. 
Co.  19  How.  318,  15  L.  ed.  636 ;  Wooddy  v. 
Old  Dominion  Ins.  Co.  31  Gratt.  362,  31 
Am.  Rep.  732:  16  Am.  &  Eng.  Enc.  Law.  2d 
ed.  p.  853.  It  was  said  in  Commercial  F. 
Ins.  Co.  V.  Morris,  105  Ala.  498,  53  Am.  St. 
Rep.  139,  18  So.  34,  supra,  that  there  would 
be  no  necessity  for  courts  of  equity  to  enter- 
tain jurisdicticHi  to  enforce  specific  perform- 
ance if  an  agreement  to  insure  was  in  legal 
effect  the  same  as  a  contract  of  insurance. 
It  is  also  held  that,  where  a  company  deliv- 
ers a  policy  different  from  that  contracted 
for,  the  applicant  may  refuse  to  accept  it, 
and  sue  to  recover  the  premium  paid.  La 
Marohe  v.  New  York  L.  Ins.  Co.  126  Cal. 
498,  58  Fac.  1053;  Mutual  L.  Ins.  Co.  ▼. 
Gorman,  19  Ky.  L.  Rep.  295,  40  S.  W.  571; 
Gentry  v,  Conneclicut  Mut.  L.  Ins.  Co.  15 
Mo.  App.  215;  Tiift  v.  Phoenix  Mut.  L.  Ins. 
Co.  6  Lans.  198.  And  when  a  contract  of 
insurance  is  void  ab  initio,  or  where  the  risk 
never  attached,  the  premium  paid  may  be 
recovered  back  as  money  had  and  received. 
Waller  V.  Northern  Assur.  Co,  64  Iowa,  101  ^ 
19  N.  W.  865,  and  cases  cited. 

There  is  a  long  line  of  decisions  to  the 
effect  that,  if  an  insurer  wrongfully  refuses 
to  accept  a  premiiun  when  it  is  tendered,  or 
wrongfully  declares  a  life  policy  forfeited, 
and  refuses  further  to  recognize  it  as  an  ex- 
isting contract,  such  insurer  is  liable  to  the 
insured  or  the  policy  holder  for  the  full 
amount  of  premiums  paid,  notwithstanding 
that  the  insurance  may  have  been  in  force 
for  some  time.  American  L.  Ins.  Co.  v.  J/e- 
Aden,  109  Pa.  399,  1  Atl.  256;  3  Suther- 
land, Damages,  3d  ed.  §  838,  and  cases  cited. 
But  a  different  rule  is  maintained  by  other 
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courts,  vis,,  tliat  the  insured  is  entitled  to 
recover  in  such  cases  what  is  known  in  the 
life  insurance  business  as  the  value  of  his 
policy;  thus  allowing  him  only  the  amount 
in  excess  of  the  value  of  the  insurance 
earneil  by  the  company  in  carrying  the  risk. 
Lovell  v.  8i.  Louis  Mut.  L.  Ins.  Co.  Ill  U. 
S.  264,  28  L.  ed.  423,  4  Sup.  Ct.  Rep.  390. 
The  author  of  Sutherland  on  Damages  con- 
siders this  the  more  reasonable  rule. 

If  there  is  any  substantial  foundation  for 
a  suit  in  equity  for  specific  performance  to 
enforce  the  issuance  and  delivery  of  the  pol- 
icy before  as  well  as  after  a  loss  insured 
against,  it  would  seem  to  necessarily  follow 
that  an  action  at  law  would  lie  under  the 
same  circumstances  for  the  recovery  of  what- 
ever damages  may  have  accrued  on  account 
of  the  failure  to  issue  and  deliver  the  policy. 
And,  in  view  of  the  various  elements  which 
ordinarily  aid  in  determining  the  rate  of  an- 
nual premium  upon  a  life  insurance  con- 
tract, we  think  it  might  be  difficult,  upon 
the  averments  in  this  case,  to  find  justifica- 
tion for  holding  that  nothing  but  nominal 
damages  could  be  recovered.  It  appeal's  that 
the  entire  premium  was  to  be  paid  in  the 
course  of  ten  years,  although  plaintiff's  life 
might  be  prolonged  l>eyond  that  period.  It 
is  not  clear,  therefor?,  that  the  court  ought 
arbitrarily  to  conclude  that  the  policy  would 
possess  no  value  after  the  year  'for  which 
the  premium  was  paid. 

The  time  of  the  maturity  of  the  note  is 
stated  in  the  petition,  and  it  is  alleged  that 
the  policy  was  agreed  to  be  delivered  be- 
fore such  maturity,  and  that  it  was  agree<l 
that  the  company  should  not  sell  the  note 
before  maturity,  but  should  hold  it  imtil 
the  policy  should  be  written  and  delivered, 
and  approved  and  accepted  by  plaintiff.  It 
is  also  alleged  that  they  did  sell  the  note 
and  appropriate  the  proceeds,  and  that  the 
policy  was  never  issued  or  delivered.  In 
such  case  it  is  doubtful,  to  say  the  least,  if 
a  demand  for  the  policy  was  necessary,  the 
time  for  delivery  being  fixed  by  agreement. 
Western  Massachusetts  Ins.  Co.  v.  Duffey,  2 
Kan.  347.  Demand,  however,  is  alleged.  It 
is  urged  that,  as  time  of  demand  is  not  stat- 
ed it  must  be  presumed  to  have  occurred  im- 
mediately before  filing  the  petition;  but  the 
petition  before  us  is.  an  amended  petition, 
and  there  is  nothing  in  the  record  to  show 
when  the  suit  was  instituted,  or  the  orig- 
inal petition  filed.  If  such  a  presumption 
attaches  at  all,  it  would  refer  to  the  com- 
mencement of  suit,  rather  than  to  the  time 
of  filing  an  amended  petition.  If  essential 
to  defendant's  case,  it  may  require  the  peti- 
tion in  this  respect  to  be  made  more  definite 
and  certain. 

The  plaintiff  having  executed  and  deliv- 
ered a  note  to  defendant's  agents  in  consid- 
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eration  of  an  agreement  that  the  defendant 
would  issue  and  deliver  to  plaintiff  a  life 
insurance  policy  within  a  stated  time,  and 
the  defendant  having  received  and  appro- 
priated the  proceeds  of  the  note,  and  failed 
and  neglected  to  deliver  the  policy,  the  plain- 
tiff being  without  fault,  we  think,  upon  rea- 
son and  authority,  that  the  plaintifif  would 
be  entitled  to  consider  the  contract  as  re- 
scinded by  the  defendant,  and  recover  the 
sum  advanced,  as  money  had  and  received, 
Chitty,  Contr.  G89;  Randlet  v.  Herren,  20 
N.  H.  102;  Mash  v.  Toii^ne,  5  Wall.  689,  IS 
L.  ed.  527 ;  Carter  v.  Carter,  14  Pick.  424 ; 
Armstrong  v.  Mutual  L.  Ins.  Co.  121  Iowa, 
362,  90  X.  W.  954;  Latcrence  v.  Griswold, 
30  Mich.  410;  Collier  v.  Bedell,  39  Hun, 
238;  atiluyell  v.  Covenant  Mut.  L.  Ins.  Co, 
83  Mo.  App.  215.  Under  the  contract  plead- 
ed, the  note  was  to  be  held  until  the  deliv- 
ery and  acceptance  of  the  policy.  This  event 
never  occurred,  if  the  averments  be  true. 
Chief  Justice  Shaw  said  in  Carter  v.  Carter, 
14  Pick.  424,  that  it  is  well  settled  that 
where  one  receives  money  to  hold  upon  a 
condition,  and  the  condition  does  not  happen, 
whether  through  his  own  default,  or  other- 
wise, or  for  a  sj^cial  purpose,  and  that  pur- 
pose is  not  accomplished,  the  party  receiving 
cannot  conscientiously  retain  the  money, 
and  thenceforth  holds  it  in  trust  for  the 
party  who  paid  it,  and  is  bound,  ex  cequo  et 
bono,  to  repay  it  on  demand. 

Should  there  be  any  reason  to  doubt  the 
correctness  of  this  view  of  the  case,  there  is. 
another  consideration  that  leads  to  the  same 
result,  and  clearly  requires  a  reversal  of  the 
judgment.  We  are  unable  to  assent  to  tho 
proposition  that  the  allegations  of  the  peti- 
tion show  a  completed  contract  of  insur- 
ance, so  that  the  defendant  would  have  been 
liable,  had  death  occurred  during  the  f>eriod 
covered  by  the  premium  paid,  or  within  an.\' 
period,  to  pay  the  amount  of  the  insurance  to 
the  beneficiary;  and  hence  there  is  no  show- 
ing that  the  plaintiff  had  received  any  bene- 
fit from  the  contract.  In  general,  the  prin- 
ciple is  well  settled  that  where  the  parties 
to  a  contract  intend  that  it  shall  be  closed 
and  consummated  prior  to  the  formal  sign- 
ing of  a  written  draft,  the  terms  having 
been  mutually  understood  and  agreed  upon^ 
the  parties  will  be  bound  by  the  contract  ac- 
tually made,  although  it  be  not  reduced  to 
writing;  but,  on  the  other  hand,  if  the  par- 
ties do  not  intend  to  close  the  contract  unt 
it  shall  be  fully  expressed  in  a  written  in- 
strument properly  attested,  then  there  will 
be  no  completed  contract  until  the  agree- 
ment shall  be  put  into  writing  and  signed. 
The  supreme  court  of  Maine  states  the  prin- 
ciple hfiefly  a«  follows:  "If  the  written  draft 
is  viewed  by  the  parties  merely  as  a  con- 
venient memorial  or  record  of  their  previous 
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contract,  its  absence  does  not  affect  the  bind- 
ing force  of  the  contract.  If,  however,  it 
is  viewed  as  the  consummation  of  the  nego- 
tiation, there  i>»  nu  contract  until  the  writ- 
ten draft  is  finally  signed."  And  that  court 
mentions  some  circumstances  as  helpful  in 
determining  which  view  is  entertained  in  a 
particular  case,  such  as  whether  the  contract 
is  (me  usually  put  in  writing,  whether  there 
are  few  or  many  details,  whether  the  amount 
involved  is  large  or  small,  whether  it  re- 
quires a  formal  writing  for  a  full  expres- 
sion of  the  covenants  and  promises,  and 
whether  the  negotiations  themselves  indi- 
cate that  a  written  draft  is  contemplated 
as  the  final  conclusion  of  the  negotiations. 
Miaaissippi  d  D.  8.  S.  Co,  v.  Sicifty  86  Me. 
248,  41  Am.  St.  Rep.  545,  20  Atl.  1063;  9 
Cyc.  Law  &  Proo.  280-282;  Hodges  v.  Suh- 
lett,  91  Ala.  588,  8  So.  800;  Handera  v.  Pott- 
Utzer  Bros,  Ff^it  Co,  144  N.  Y.  209,  29  L. 
R.  A.  431,  43  Am.  St.  Rep.  757.  39  N.  E.  75; 
Spinney  v.  Downing,  108  Cal.  666,  41  Pac. 
797.  This  general  principle  has  been  fre- 
quently applied  to  insurance  contracts.  From 
the  many  cases  denying  the  consummation 
of  such  a  contract,  upon  particular  facts,  in 
the  absence  of  a  delivery  or  acceptance  of 
the  policy,  we  cite  the  following,  as  illus- 
trating the  application  of  the  principle,  and 
somewhat  persuasive  upon  the  facts  in  this 
case:  Farmer's  d  M,  Ins,  Co.  v.  Oraham,  60 
Neb.  818,  70  N.  W.  386;  Dickerson  v.  Pru- 
dential 8av,  d  Life  Assur.  8oc.  21  Ky.  L. 
Rep.  611,  52  S.  W.  825;  Hamiokell  v.  New 
York  L,  Ins.  Co.  Ill  N.  Y.  390,  2  L.  R.  A. 
150,  18  N.  E.  632;  Mutual  L,  Ins.  Co,  v. 
Young,  23  Wall.  85,  23  L.  ed.  152;  Mo- 
Cully  V.  Phasnix  Mut,  L.  Ins,  Co,  18  W.  Va. 
782;  Commercial  F.  Ins.  Co.  v.  Morris,  105 
Ala.  498,  53  Am.  St.  Rep.  139,  18  So.  34; 
Rogers  v.  Charter  Oak  L.  Ins.  Co.  41  Conn. 
97 ;  Stilwell  v.  Covenant  Mut.  L.  Ins.  Co.  83 
Mo.  App.  215.  What  are  the  allegations  of 
the  petition?  In  the  first  place,  it  is  to  be 
observed  that  the  petition  nowhere  states 
that  there  was  any  agreement  that  the  in- 
surance would  be  in  force  before  the  issuance 
of  a  policy ;  nor  is  there  any  averment  show- 
ing what,  if  any,  agreement  there  was  as  to 
the  time  when  the  insurance  should  take 
effect.  It  is  hardly  to  be  assumed  that  it 
was  understood  to  run  from  the  date  of  the 
oral  agreement,  since  the  applicant  was  re- 
quired thereafter  to  submit  to  a  medical  ex- 
amination, and  it  was  not  then  known 
whether  he  would  be  found  to  be  an  accept- 
able risk.  But  the  controlling  circumstance 
in  this  respect  is  the  fact,  as  alleged,  that, 
as  a  part  of  the  oral  contract,  it  was  agreed 
that  the  premium  note  should  not  be  trans- 
ferred or  negotiated,  but  should  reiiiain  in 
the  possession  of  the  defendant  until  the 
policy  should  be  written  and  delivered,  found 
06  L.  R.  A. 


to  be  satisfactory,  and  approved  apd  accept- 
ed. Can  there  be  anything  clearer,  if  this 
averment  be  true,  than  that  the  plaintiff  de- 
clined to  rely  upon  the  oral  negotiations  or 
promises,  and  insisted  that,  before  the  appro- 
priation of  the  premium  by  the  company,  he 
should  receive  and  accept  the  policy,  and 
that  he  should  find  it  to  conform  to  the 
promises  made  by  the  agents?  The  conclu- 
sion seems  irresistible  that  the  plaintiff  re- 
fused to  be  bound  until  the  promises  of  the 
company^s  agents  should  be  confirmed  by  the 
policy  itself,  and,  if  he  was  not  bound,  the 
company  was  not.  Mutual  L.  Ins.  Co.  v. 
Young,  23  Wall.  86,  23  L.  ed.  152.  There  can 
be  no  doubt  but  that  a  life  insurance  com- 
pany has  the  absolute  right  to  insist  that  it 
shall  accept  an  application  and  issue  a  pol- 
icy before  it  shall  be  bound  as  an  insurer. 
Neither  can  there  be  any  doubt  of  the  right 
of  one  desiring  or  applying  for  insurance  to 
require  a  delivery  to  him,  and  acceptance  by 
him,  of  the  policy,  before  he  will  be  bound. 
It  is  true,  a  negotiable  note  was  executed 
for  the  first  year's  premium,  but  it  was  so 
executed  and  delivered  upon  condition  that 
the  representations  of  the  agent  would  be 
confirmed  by  and  expressed  in  a  policy  to  be 
delivered  to  and  accepted  by  the  maker.  It 
is  to  be  said  that  in  this  country  parties  do 
not  customarily  procure  life  insurance  for  a 
limited  period  of  time.  These  parties  were 
not  intending  to  contract  for  an  insurance 
upon  their  lives  for  a  few  months  or  a  year, 
nor  were  they  expecting  that  such  insurance 
was  to  be  based  solely  upon  their  oral  nego- 
tiations with  the  agents.  It'  is  usual,  if  not 
universal,  for  a  contract  of  life  insurance 
to  be  at  some  time  expressed  in  a  written 
policy  to  be  held  by  the  insured  or  the  bene- 
ficiary. A  reasonable  time  is  ordinarily  re- 
quired for  the  preparation  and  delivery  of 
the  policy,  and  it  may  happen  in  occasional 
instances  that  death  occurs  before  the  pol- 
icy can  be  written  and  transmitted,  and  that, 
under  the  stipulations  of  the  parties,  the  in- 
surer will  be  liable.  In  this  case,  however, 
a  time  for  delivery  of  the  policy  was  stipu- 
lated, and  provision  was  made  for  its  accept- 
ance before  the  right  of  the  company  to  the 
premium  should  attach.  We  think  that,  had 
death  occurred,  the  proposition  could  not 
have  been  successfully  maintained,  upon  the 
present  allegations,  that  there  was  a  com- 
pleted contract  of  insurance,  so  as  to  bind 
the  company  notwithstanding  the  failure  to 
deliver  the  policy, — at  least  as  to  plaintiff 
and  those  of  his  assignors  who  were  in  the 
same  position.  In  the  case  of  Dickerson  v. 
Prudential  8av,  d  Life  Assur,  8oc.  21  Ky.  L. 
Rep.  611,  52  S.  W.  825,  suit  was  brought  to 
compel  the  delivery  of  a  policy  of  life  in- 
surance on  the  life  of  the  decedent,  and  to 
recover    the    amount    thereof.     It    appears 
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that,  when  the  application  for  insurance  was 
made,  the  decedent  was  undecided  as  to 
whether  he  would  take  it ;  and  it  was  under- 
stood between  himself  and  the  agent  that 
he  could  finally  decide  when  the  policy  came, 
if  his  application  was  approved  and  accepted. 
It  was  accepted,  and  a  policy  issued  and  sent 
to  the  agent ;  being  received  by  the  latter  be- 
fore the  death  of  the  decedent.  But  it  was 
never  otherwise  delivered.  It  was  held  that, 
as  the  decedent  was  under  no  obligation  to 
take  the  policy  when  it  came,  there  was  no 
meeting'  of  minds  that  is  essential  to  the 
formation  of  every  contract.  In  Hamiokell 
V.  New  York  L.  Ins.  Co.  Ill  N.  Y.  390,  2 
L.  R.  A.  150,  18  N.  £.  6?2,  the  agent  of  de- 
fendant entered  into  an  agreement  with  the 
plaintiff  by  which  two  policies  of  insurance 
subsequently  issued  by  defendant  were  to  be 
accepted  by  plaintiff  only  upon  condition 
that  certain  other  policies  then  delivered  by 
plaintiff  to  the  agent  should  be  surrendered 
by  him  to  the  issuing  companies,  and  their 


surrender  value  in  cash  paid  to  hira,  or  paid- 
up  policies  given  in  exchange  therefor,  in 
either  case  in  amounts  satisfactory  to  plain- 
tiff. The  agent  failed  to  make  satisfactory 
arrangements  as  to  the  surrender  of  the 
other  policies,  and  the  action  was  brought 
to  have  it  adjudged  that  he  had  the  right  to 
return  the  policies  issued  by  defendant,  and 
to  obtain  the  surrender  to  him  of  certain 
notes  and  a  check  given  by  him.  His  right 
was  sustained.  The  court  said  that  an  in- 
dividual may  refuse  to  be  bound  by  a  policy 
of  insurance  until  he  has  absolutely  received 
and  accepted  it. 

The  demurrer  should  have  been  overruled. 
For  the  error  committed  in  auataining  it, 
the  judgment  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  District 
Court  to  overrule  the  demurrer. 


Com,  Ch.  J.,  concurs.    Knight,  J., 

)t  sit. 


not  sit. 


did 


MISSISSIPPI  SUPREME  COURT. 


Wiley  H.  CLIFTON  et  al,  Exrs.,  etc.,  of  J. 
A.  Blair,  Deceased,  Appta., 

John  CLARK  et  al, 
(83  Miss.  446.) 

1.  Oae  yf¥^o  hMm  niade  m.  contract  fvltb 
n  pnrtnerablp  for  levnl  •ervices,  to 
be  eompensmted  partly  by  n  contin- 
gent fee,  cannot,  after  the  death  of  one 
partner,  for  the  purpose  of  deprlvinir  his  es- 
tate of  any  Interest  In  the  fee  not  fully 
earned,  make  a  new  contract  with  the  snr- 
viving  partner  for  the  same  services. 

a.  Permitting  tbe  •nrvlvlnv  partner  of 
n  flrni  fvblcb  baa  contracted  to  ren- 


der leoral  •ervlces  to  remain  In  con- 
trol of  the  baslness  and  conduct  It  to  Its 
close  Is  a  recognition  and  continuance  of  the 
original  contract,  rendering  the  client  liable 
for  the  compensation  originally  agreed  upon 
notwithstandlug  the  death  of  one  of  the  firm. 
8.  Tbe  doctrine  of  qnantum  mternlt  1m 
not  applicable  to  limit  tbe  amount 
of  recovery,  In  favor  of  the  estate  of  a  de- 
ceased member  of  a  firm  of  attorneys,  to  the 
▼alue  of  services  performed  during  the  de- 
cedent's lifetime,  where  the  compensation 
was  to  be  a  contingent  fee,  and  the  surviv- 
ing partner  conducts  the  litigation  to  a  suc- 
cessful termination,  and  thereby  earns  the 
fee. 

(March  14,  1904.) 


Note. — Rights  of  estate  of  law  partner  in  the 
oompensation  for  business  unfinished  at  the 
time  of  his  death. 

In  general,  the  rules  of  law  as  to  the  rights 
of  partners,  properly  applicable  to  commercial 
partnerships  and  the  members  thereof,  apply 
as  well  to  partnerships  of  lawyers,  physicians, 
and  surgeons,  and  others  composed  of  members 
of  the  learned  and  skilled  professions,  where 
what  is  furnished  by  the  partnership  to  what 
may  be  termed  its  customers  consists  wholly  In 
the  learning  and  skill,  or  results  thereof,  of  one 
or  more  of  the  members  of  the  partnership. 
Every  responsibility  incident  to  other  partner- 
ships, in  general,  attaches  to  legal  partnerships, 
as  well  as  all  corresponding  rights.  Smith  v. 
Hill,  13  Ark.  178,  Citing  Warner  v.  Griswold, 
8  Wend.  66o. 

And  where  one  of  the  members  of  such  a 
partnership  dies  the  duties,  rights,  and  liabili- 
ties of  the  survivor  or  survivors  of  the  firm  to 
proceed  and  do  all  things  that  are  necessary  to 
close  up  all  the  business  remaining  at  the  time 
66  L.  R  A. 


of  the  death  of  the  decedent  partner  .are  the 
same  as  in  the  case  of  a  commercial  partner- 
ship ;  and  so,  where  a  law  firm  composed  of  two 
attorneys  was  employed  by  two  persons  as  their 
attorneys  to  defend  a  suit  in  chancery,  and 
during  the  pendency  of  the  suit  the  law  firm 
was  dissolved,  and  thereafter,  and  also  during 
the  time  previous  to  the  conclusion  of  the  liti- 
gation, one  of  them  died,  the  survivor  is  enti- 
tled to  maintain  an  action  against  the  clients, 
and  his  recovery,  as  survivor,  of  an  amount 
shown  to  be  the  value  of  the  services  per- 
formed, will  be  sustained.  Walker  v.  Goodrich, 
16  111.  341. 

And  in  closing  and  finishing  up  the  business 
of  the  firm  after  the  death  of  such  decedent 
partner  the  survivor  or  survivors  of  the  firm 
may  take  all  necessary  steps,  and  employ  the 
sen^ices  of  other  attorneys,  or  a  partner  intro- 
duced into  the  firm  in  place  of  the  decedent 
partner,  for  that  purpose,  and  for  such  services 
a  client  for  whom  they  were  performed  will  be 
liable  to  survivors  of  the  new  firm  and  the  rep- 
resentative   of    the    deceased    member    of    the 
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APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Lee  County  dis- 
missing a  cross  bill  which  sought  to  offset 
against  a  claim  due  by  decedent's  estate,  a 
fee  alleged  to  be  due  to  him  from  plaintiffs. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mc Willie  ft  Thompson,  for  ap- 
pellants : 

By  the  death  of  one  member  of  a  copart- 
nership of  lawj'ers  the  client  is  given  the 
right  to  discharge  the  sur\'ivor,  and,  in  case 
he  does  so,  his  only  liability  is  to  make  com- 
pensation for  services  rendered  before  the 
death    which    dissolved    the    copartnership. 


The  client,  however,  must  elect.  If  he  per- 
mits the  survivor  to  proceed  with  the  liti- 
gation, without  objection,  without  discharg- 
ing him,  he  will  be  bound  upon  the  original 
contract  of  employment,  to  the  same  extent 
as  he  would  have  been  bound  had  all  the 
pai*ties  lived. 

Dowd  V.  Troup,  57  Miss.  204. 

There  was  no  consideration  for  Anderson's 
new  contract  with  his  clients.  It  was  a 
nudum  pactum  and  void. 

Lecatt  V.  bailee,  3  Port.  (Ala.)  115,  2» 
Am.  Dec.  249. 

A  contingent  fee  payable  to  a  copartner- 
ship of  lawyers  is  collectible  although  only- 


original  firm.  And  in  Landa  v.  Shook,  87  Tex. 
608.  30  S.  W.  630,  where  it  appeared  that  the 
defendant  emnloyed  a  firm  of  attorneys  at  law 
to  take  charge  of  and  conduct  the  defense  of  a 
case  pending  in  the  district  coart;  and  that  he 
80  employed  said  firm  because  of  the  personal 
confidence  and  trust  reposed  by  him  in  one  of 
the  members  thereof,  and  upon  an  understand- 
ing and  agreement  that  that  member  was  per- 
sonally to  render  the  services  contracted  for, 
and  was  to  represent  him  until  the  case  was 
finally  disposed  of,  and  when  it  was  finally  dis- 
posed of  the  defendant  was  to  pay  the  firm  the 
reasonable  value  of  the  services  rendered  by 
such  member  thereof ;  and  another  attorney  was 
admitted  into  the  firm  thereafter ;  and,  in  pur- 
suance of  the  agreement,  the  member  of  the 
firm  whose  services  were  contracted  for  took 
charge  of  the  case  and  rendered  considerable 
and  valuable  service  as  attorney  therein  for 
about  four  years,  when  he  died ;  and  after  his 
death  the  remaining  members  of  the  new  firm 
as  surviving  members  thereof,  and  who  were 
shown  to  be  good  lawyers,  offered  to  represent 
defendant  in  the  suit  under  the  aforesaid  con- 
tract, which  he  declined  to  accept,  and  noti- 
fied them  that  he  did  not  desire  their  services 
in  the  case ;  and  thereafter  this  action  was 
brought  In  the  name  of  the  surviving  members 
of  the  new  firm  and  the  executrix  of  the  estate 
of  the  deceased  member,  and  at  the  time  it  was 
tried  the  original  action  against  the  defendant 
had  not  been  finally  disposed  of, — the  trial 
court  instructed  the  jury,  in  effect,  that  if,  after 
the  death  of  the  partner  aforesaid,  the  surviv- 
ing members  of  the  new  firm  were  ready  and 
willing  to  carry  out  the  original  contract  and 
represent  defendant  in  the  original  action,  and 
he  refused  to  permit  them  to  do  so,  such  re- 
fusal rendered  the  claim  for  services  rendered 
before  the  deceased  mem1)er's  death  due  and  re- 
coverable ;  and  this  was  sustained. 

This  applies,  however,  only  to  cases  of  a 
legal  partnership,  as  it  has  been  held  by  the 
United  States  circuit  court  of  appeals  in  Bax- 
ter T.  Billings,  28  C.  C.  A.  85,  49  U.  S.  App.  767, 
83  Fed.  790,  that  where  a  contract  for  legal 
services  was  made  with  two  attorneys  who  were 
not  partners,  and  one  of  them  died,  and  the 
services  were  performed  by  the  other,  the 
latter  could  not  maintain  a  bill  In  equity  to 
subject  the  recovery  which  he  had  effected  to  a 
lien ;  and  that  this  Inevitable  conclusion  could 
not  be  escaped  from  by  an  allegation  in  the 
bill  that  the  defendant  especially  desired  to  ob- 
tain the  services  of  the  complainant. — the  sur- 
vivor,— and  only  associated  the  deceased  attor- 
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ney  in  the  agreement  at  the  complainant's  sag- 
gestlon ;  nor  by  the  other  allegation  that,  after 
the  death  of  the  decedent  the  complain- 
ant, with  the  consent  of  the  other  par- 
ty to  the  .  agreement,  associated  with  him- 
self such  other  persons  as  would,  in  bis  Judg- 
ment, best  enable  him  to  carry  into  effect  the 
agreement  and  wishes  of  his  client,  in  the  ab- 
sence of  an  allegation  that,  in  consideration  of 
the  services,  the  other  party  to  the  agreement 
undertook  or  agreed  to  pay  to  complainant 
alone,  or  to  him  and  his  associates,  the  same 
compensation  originally  agreed  to  be  paid  to  the 
complainant  and  deceased  attorney  Jointly. 

While  not  direct  authorities  upon  the  single 
brief  point  under  consideration,  the  two  cases 
following  may  be  of  some  use  to  the  practition- 
er as  being  In  a  measure  analogous  in  principle 
to  the  gutistion  under  discussion. 

When  a  party  engages  the  services  of  a  par- 
ticular lawyer,  or  of  an  association  of  lawyers, 
he  is  entitled  to  the  services  of  every  one  of 
them,  and  if  one  abandons  the  retainer  witb 
the  assent  of  the  others,  express  or  implied,  or 
they  attempt  to  supply  his  place  with  another 
attorney  of  equal  or  superior  qnallflcations.  it 
will  be  no  performance  of  the  contract.  It  Is 
a  personal  duty  and  trust  which  cannot  be  del- 
egated or  performed  by  another.  Morgan  v. 
Roberts,  38  III.  65. 

A  firm  of  lawyers  retained  before  the  part- 
nership is  dissolved  may  afterwards  go  on  and 
fulfil  the  contract  of  retainer  as  individuals, 
and  it  is  their  duty  to  do  so,  without  reference 
to  whether  they  have  entered  into  new  partner- 
ships :  and  the  presumption  is,  unless  rebutted, 
that  they  did  go  on,  after  the  dissolution  of 
their  firm,  to  fulfil  the  contract  of  retainer. 
Moshier  v.  Kitchell,'87  111.  18. 

So,  while  it  is  true  that  it  is  competent  for 
a  legal  firm  to  contract  with  a  client  to  afford 
him  the  personal  services  of  one  particular 
member  of  the  firm  whom  he  may  fancy,  and. 
If  the  service  is  rendered  by  another  member, 
the  contract  will  be  broken,  still  it  is  equally 
true,  when  professional  business  Is  Intrusted 
generally  and  without  such  special  contract  to 
the  law  firm,  there  can  be  no  sound  reason  why 
It  should  not  be  as  lawfully  attended  to  by  one 
partner  as  another,  provided  it  be  conducted 
with  due  professional  skill.  And  even  in  the 
former  instance,  if  the  business  was  transacted 
wl'h  due  professional  skill,  and  the  clients  sus- 
tained no  injury,  the  damages  for  a  technical 
bleach  of  the  contract  would  be  but  nominal, 
and  would  lay  no  foundation  for  equitable  in- 
terposition.    Smith  V.  Hill,  13  Ark.  173.     The 
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one  member  of  the  firm  rendered  services  in 
the  case,  and  that,  too,  where  the  clients 
contracted  for  the  services  of  all  of  them. 

Simon  v.  Brashear,  9  Rob.  (La.)  69,  41 
Am.  Dec.  321. 

The  dissolution  of  a  firm  of  lawyers  does 
not  release  the  retiring  member  from  the 
firm  obligations  to  the  client,  and,  if  obliga- 
tions on  the  one  side  continue,  so  they  do  on 
the  other. 

Wilfcinson  v.  Orunvold,  12  Smedes  &  M. 
«69;  Cletidinen  v.  Black,  2  Bail.  L.  488,  23 
Am.  Dec.  149. 

Where  the  original  attorney  becomes  un- 


able, from  illness  or  otherwise,  to  perform 
the  duties  imposed  by  his  retainer,  he  may 
employ  a  substitute;  and,  if  the  clients 
stand  by  and  fail  to  make  objection,  they 
cannot  afterwards  be  heard  to  say  that  the 
substitution  was  unauthorized. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  353, 
notes  3,  4 ;  20  Enc.  PI.  &  Pr.  1007 ;  Weeks, 
Attx)meys  at  Law,  §  557 ;  Price  v.  Hay,  132 
111.  643,  24  N.  E.  620;  Story,  Agency,  §  14; 
Divkson  v.  Wright,  62  Miss.  688,  24  Am, 
Rep.  677. 

The  clients  exercised  their  right  to  make 
provision  for  Colonel  Blair's  death  by  an  ar- 


<case  arose  on  a  demurrer  to  the  bill  brought  by 
the  complainant,  in  which  It  seems  to  have  been 
alleged  that  he  had  employed  a  firm  of  attor- 
neys of  which  the  defendant  was  one,  and  that 
In  such  employment  the  end  he  had  in  view 
waa  to  engage  the  professional  services  of  the 
other  member  of  the  firm.  What  the  object  of 
the  suit  was  does  not  clearly  appear,  but  the 
Judge  who  delivered  the  opinion  said  that  he 
complained  simply,  in  substance,  that  the  sur- 
viving partner  of  the  law  firm  with  which  he 
contracted  for  the  services  of  the  deceased  part- 
ner performed  the  services  himself  after  the 
-death  of  the  decedent.  The  court  below  had 
overruled  the  demurrer  and  granted  an  in- 
junction, but  what  was  enjoined  does  not  ap- 
pear The  Judgment  of  the  supreme  court  was 
that  that  decree  must  be  reversed,  and  the 
cause  remanded  with  Instructions  to  the  court 
below  to  sustain  the  demurrer  and  dissolve  the 
Injunction. 

And  in  the  same  case  the  court  said  that  it 
waa  not  competent  for  the  client  to  refuse  the 
services  of  the  surviving  partner  without  an 
actual  tender  of  a  fair  compcnstitlon  for  the 
professional  engagement  made  and  aid  already 
rendered,  under  the  responsibilities  of  the  law ; 
:and,  consequently,  that  the  surviving  partner, 
under  such  circumstances,  had  a  right  to  tender 
and  to  render  the  services  at  his  own  risk,  and, 
if  rendered,  and  they  could  not  be  Justly  as- 
sailed for  falling  below  the  standard  of  due 
professional  skill  and  diligence, — and  that  they 
bad  not  been  thus  assailed  in  this  case, — that 
iie  would  be  entitled  to  the  entire  fee. 

The  relation  of  the  client  to,  and  the  amount 
of  services  for  which  the  surviving  part- 
ner of,  a  firm,  one  of  the  members  of  which  had 
died,  can  recover,  would  seem  to  be  the  same 
after  his  death  as  though  he  were  still  living, 
-the  client 'seemingly  having  the  same  right  to 
«ever  his  relations  with  the  surviving  member 
or  members  of  the  firm  and  dispense  with  their 
services  as  he  would  if  the  firm  had  remained 
intact;  and  in  Wright  v.  McCampbell,  75  Tex. 
«44,  13  8.  W.  293,  where  the  defendant  had 
employed  a  firm  consisting  of  the  plaintiffs  and 
another  to  defend  a  certain  action  brought 
against  him,  and  pending  the  litigation  the 
other  member  of  the  firm  died,  and  after  his 
•death  another  attorney  claiming  to  represent 
the  defendant  informed  the  survivors — the 
plaintiffs — that  the  defendant  required  their 
«ervices  no  longer,  but  the  plaintiffs  did  not 
consider  themBelves  discharged  by  such  notice, 
.and  proceeded  to  continue  their  defense  of  the 
suit, — it  was  held  that  the  plaintiffs,  as  sur- 
vivors of  the  former  firm  of  attorneys,  could 
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recover  the  value  of  the  services  performed  in 
the  action  by  them  and  their  deceased  partner 
up  to  the  time  when  notice  was  served  on  them 
that  the  defendant  required  their  services  no 
longer. 

From  the  foregoing  decisions  it  would  appear 
that  the  rights  of  the  estate  of  a  law  partner 
in  the  compensation  for  business  unfinished  at 
the  time  of  his  death  would  be  the  same  as  in 
the  case  of  a  commercial  or  any  other  partner- 
ship, and  it  would  be  the  duty  of  the  survivor 
or  survivors  to  proceed  and  conclude  the  busi- 
ness thus  left  unfinished,  and  as  such  they  will 
be  entitled  to  corapensutlon  for  the  whole 
services  performed.  But,  as  the  client  has  the 
same  right  as  he  would  have  if  no  death  had 
taken  place  to  arrest  those  proceedings  and  dis- 
pense with  further  services,  in  that  case  such 
compensation  will  be  for  those  performed  up  to 
the  time  when  he  gives  notice  that  the  services 
will  be  no  longer  required.  Thereupon  in  all 
probability,  under  the  general  rule  first  stated, 
the  estate  of  the  deceased  partner  will  be  enti- 
tled to  the  share  in  such  compensation  which 
the  terms  of  the  partnership  agreement  would 
entitle  him  to  if  living;  and,  while  it  probably 
does  not  properly  enter  into  the  discussion  of 
the  immediate  question  here  being  considered, 
it  may  be  proper  to  sny  that  In  McGlll  v.  Mc- 
Gin,  2  Met.  (Ky.)  258,  it  was  held  that  where 
a  member  of  a  law  firm  had  died,  and  the  sur- 
viving partner  had  proceeded  to  collect  moneys 
of  a  client  of  the  firm  from  other  persons  upon 
claims  which  had  been  placed  In  the  hands  of 
the  firm  for  collection  previous  to  the  death  of 
such  member,  the  estate  of  such  decedent  part- 
ner would  be  liable  for  the  money  so  collected 
which  had  been  appropriated  and  converted  by 
the  surviving  member  of  the  firm ;  the  court  in 
that  case  saying  that  "the  survivor  had  the 
same  right  after  the  death  of  his  partner,  un- 
less his  authority  to  do  so  had  been  revoked  by 
the  plaintiff  in  the  Judgment  Having  the  right 
to  collect  the  money  as  surviving  member  of  the 
firm,  all  the  members  of  the  firm  must  be  con- 
sidered as  bound  for  its  payment  to  the  claim- 
ants when  collected."  And  If  the  estate  of  the 
decedent  partner  would  be  liable  for  moneys 
collected  after  his  death  by  the  surviving  part- 
ner on  account  of  matters  placed  by  a  client  in 
the  hands  of  the  firm  while  he  was  living,  It 
would  seem  necessarily  to  follow  that  his  estate 
would  be  entitled  to  all  of  the  moneys  due  him 
as  his  share  of  the  compensation  for  business 
so  placed  with  the  firm  upon  which  services 
were  performed  in  concluding  the  same  after 
his  death.  P.  H.V. 


834 


MiSSISSIFFI  SUPBEME  Ck>UBT. 


Har.. 


rangenient  with  him,  made  after  his  health 
had  failed,  substituting  Clifton  in  his  plaoe, 
through  a  contract  with  Clifton  affirmative- 
ly proved,  and  acquiesced  in  by  appellees 
with  full  knowledge  of  its  scope  and  pur- 
pose. 

Weeks,  Attorneys  at  Law,  {  557 ;  20  Enc. 
PI.  &  Pr.  p.  1017;  Dickson  v.  WHght,  52 
Miss.  585,  24  Am.  Rep.  677 ;  MoQill  y.  Mc- 
Qill,  2  Met.  (Ky.)  258;  King  v.  Pope,  28 
Ala.  601;  Rogers  v.  MoKcnzie,  81  N.  C.  164; 
Fenno  v.  English,  22  Ark.  170;  Price  v. 
Hay,  132  111.  543,  24  N.  E.  620;  Aldiioh  v. 
Broum,  103  Mass.  527. 

The  surviving  partner  can  make  no  new 
contracts  for  the  firm. 

Bates,  Partn.  4727;  17  Am.  k  Eng.  Enc. 
Law,  pp.  1138,  1159,  1170;  Port  Qihson 
Bank  v.  Baugh,  0  Smedes  &  M.  302. 

The  legal  title  of  the  partnership  property 
vests  in  him.  He  is  the  owner  as  trustee  of 
all  the  personal  property  for  the  purpose  of 
winding  up  the  business,  that  debts  may  be 
paid  and  distribution  made.  To  this  end, 
he  may  adjust  and  settle  unliquidated  ac- 
counts, execute  releases  and  discharges. 

17  Am.  &  Eng.  Enc.  Law,  pp.  1138,  1154, 
1155;  Roach  v.  Bfunnon,  57  Miss.  503;  Han- 
toay  v.  Roherishatc,  49  Miss.  760;  Wilkin- 
son ▼.  Qriswold,  12  Smedes  &  M.  669. 

And  he  is  entitled  to  no  compensation  for 
winding  it  up;  he  cannot  make  a  profit  out 
of  the  uncompleted  contracts. 

Bates,  Partn.  710,  771,  772,  795;  17  Am. 
k  Eng.  Enc.  Law,  pp.  1183^7,  1223c;  Denver 
V.  Roane,  99  U.  S.  355,  25  L.  ed.  476;  3  Am. 
&  Eng.  Enc  Law,  2d  ed.  p.  473. 

But  as  trustee  the  surviving  partner  is 
required  to  carry  out  all  unfilled  contracts 
of  the  firm,  unless  the  client  discharges  him. 

17  Am.  k  Eng.  Enc.  Law,  pp.  1150,  1171; 
Jacksonville,  M,  d  P.  R.  d  Nav.  Co,  v.  War- 
riner,  35  Fla.  197,  16  So.  899;  3  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  473. 

Messrs,  Green  ft  Green,  for  appellees: 

As  between  Blair  and  Clifton,  Blair's 
death  revoked  the  employment  of  Clifton. 

Weeks,  Attorneys  at  Law,  §  256. 

As  between  Blair  and  the  several  firms  of 
Clarks  and  Anderson,  during  Blair's  life, 
and  until  Blair  became  totally  disabled  or 
died,  Blair  had  the  right,  with  the  consent 
of  Anderson  and  of  the  Clarks,  to  employ 
Clifton  to  assist  him  to  perform  his  part 
of  the  firm  contract  at  his  own  expense. 

Mechem,  Agency,  §  815;  Eggleston  ▼• 
Boardman,  37  Mich.  14. 

Blair  had  no  power  to  substitute  Clifton 
in  his  place, — that  is,  to  take  his  plaoe  in 
the  case, — under  the  contract.  "It  is  a  per- 
sonal duty  and  trust  which  cannot  be  dele- 
gated or  performed  by  another." 

Morgan  v.  Roberts,  38  111.  65;  Mechem, 
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Agency,   §   815;   McGill  y,  MoQiU,  2  Met. 
(Ky.)  258;  Ratciiff  v.  Baird,  14  Tex.  43. 

When  Blair  died  his  contract  of  employ- 
ment upon  a  contingent  fee  was  "totally 
dissolved." 

Weeks,  Attorneys  at  Law,  {  256 ;  Dotod  v. 
Troup,  57  Miss.  206;  Cox  y.  Martin,  75' 
Miss.  237,  36  L.  R.  A.  800,  65  Am.  St.  Rep. 
604,  21  So.  611;  McOill  v.  McGiU,  2  Met. 
(Ky.)  258;  Chamberlain  y.  Dunlop,  126  N. 
Y.  45,  22  Am.  St.  Rep.  811,  26  N.  E.  966. 

Where  the  employment  is  upon  a  con- 
tingent fee  the  attorney  must  fully  perform 
according  to  the  contingency,  before  any  lia- 
bility accrues  therefor. 

Holly  Springs  v.  Manning,  55  Miss.  380; 
3  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  439;  4 
Cyc.  Law  &  Proc.  p.  991;  Wilson  v.  Barnes, 
13  B.  Mon.  330;  Moyers  y.  Qraham,  15  Lea, 
57. 

Where  the  attorney  dies  before  completion 
of  the  case  the  client  is  not  liable  for  tli» 
whole  absolute  compensation  agreed  on,  but 
only  upon  a  quantum  meruit  for  the  work 
already  done. 

BlantOii  V.  King,  73  Mo.  App.  148;  Boltc 
v.  Fichtner,  68  Hun,  147,  22  N,  Y.  Supp. 
725;  Cantrell  v.  Chism,  5  Sneed,  116;  Cal- 
lahan V.  Shotwcll  60  Mo.  398;  Clendinen  v. 
Black,  2  Bail.  L.  488,  23  Am.  Dec.  149. 

Where  there  is  a  contingent  fee,  and  the 
client  discharges  the  attorney  wrongfully, 
the  measure  of  dam.age  is  not  the  amount  of 
the  contingent  fee,  but  a  reasonable  compen- 
sation for  services  rendered. 

2  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  427; 
Western  U.  Teleg.  Co,  v.  Semmes,  73  Md.  9,. 
20  Atl.  127 ;  Polsley  v.  Anderson,  7  W.  Va. 
202,  23  Am.  Rep.  613;  Mechem,  Agency,  § 
856;  EgglbSlon  v.  Boardman,  37  Mich.  14; 
French  v.  Cunningham,  149  Ind.  632,  49  N. 
E.  797;  Millard  v.  Jordan,  76  Mich.  131,  42 
N.  W.  1085;  Duke  v.  Harper,  8  Mo.  App- 
296;  Qutnt  v.  OpJier  Silver  Min,  Co,  4  Nev. 
304;  Soobey  v.  Ross,  5  Ind.  445;  Bunn  y^ 
Prather,  21  111.  219. 

Messrs,  Anderson  ft  I«ong  also  for  ap- 
pellees. 

Truly,  J.,  delivered  the  opinion  of  Uia* 
court: 

The  bill  of  complaint  in  this  case  wa« 
filed  by  appellees  doing  business  under  the- 
name  Clark,  Hood  k  Company,  against 
the  executors  of  the  estate  of  J.  A.  Blair,  de- 
ceased, to  recover  the  sum  of  $390.55  on  a 
claim  duly  probated  against  said  estate,  be- 
ing balance  due  on  open  account  by  Blair  at 
the  date  of  his  death.  The  executors  filed  a 
cross  bill,  claiming  as  an  offset  fees  due  by 
complainants  to  Blair  for  legal  services  ren- 
dered. To  this  cross  bill  a  demurrer  wa» 
filed,  which  being'  overruled,  answer  wa» 
made,  and  depositions  taken  on  both  sides. 
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On  final  hearing  the  chancellor  dismissed 
the  cross  bill^  as  not  beiiig  sustained  by 
proof,  and  granted  a  decree  against  the  es- 
tate of  Blair  for  the  amount  sued  for.  From 
that  decree  appellants,  the  executors  of 
Blair,  prosecuted  this  appeal. 

So  far  as  material  to  the  decision  of  the 
case,  the  following  are  the  undisputed  facts 
disclosed  by  this  record:  J.  A.  Blair  and 
W.  D.  Anderson  composed  a  firm  of  lawyers 
located  in  Tupelo,  and  doing  business  as 
counselors  and  attorneys  at  law  and  general 
practitioners  throughout  the  state  of  Missis- 
sippi. Under  the  terms  of  their  partner- 
ship contract,  J.  A.  Blair,  the  senior  mem- 
ber of  the  firm,  received  three  fourths  of  all 
the  fees,  and  W.  D.  Anderson,  the  other 
member,  one  fourth.  On  September  5, 
1895,  Clark,  Hood,  &  Company,'  B.  T.  Clark 
&  Company,  and  John  Clark  and  B.  T. 
Clark,  as  surviving  partners  of  R.  B.  Clark 
&  Company,  entered  into  a  written  contract 
of  employment  with  the  legal  firm  of  Blair 
A,  Anderson,  whereby  the  said  Blair  &  An- 
derson were  employed  to  manage  and  con- 
duct certain  litigation  then  pending,  in 
which  said  Clark,  Hood,  &,  Company,  indi- 
vidually and  as  a  firm,  and  the  Clarks,  also, 
as  surviving  partners,  were  interested.  This 
litigation,  to  a  large  extent,  consisted  of 
claims  pending  against  the  estate  of  R.  C. 
Clark,  deceased,  and  certain  other  matters 
growing  out  of  the  administration  of  said 
estate.  The  consideration  of  this  employ- 
ment was  that  the  said  contracting  parties 
agreed  to  pay  Blair  &  Anderson  a  stated  fee 
of  $1,200,  and  a  contingent  fee  of  12%^er 
cent  upon  all  sums  which  the  said  attorneys 
might  succeed  in  having  allowed  by  the  court 
against  the  estate  of  R.  C.  Clark.  The  pend- 
ing litigation  proceeded  for  a  period  of  over 
three  years,  during  more  than  two  years  of 
which  time  there  was  a  continual  taking  of 
depositions  in  the  case,  needed  in  the  prep- 
aration of  the  same  for  a  hearing  before  the 
auditors  and  the  chancery  court.  During 
the  year  1898,  J.  A.  Blair,  the  senior  mem- 
ber of  the  firm,  being  in  feeble  health,  pro- 
cured the  services  of  W.  H.  Clifton,  a  prac- 
tising attorney,  to  assist  him  in  the  prepara- 
tion and  trial  of  the  Clark-estate  matters, 
and  Clifton  did  render  material  assistance. 
After  the  case  was  prepared  for  trial,  but 
before  it  came  on  for  final  hearing,  J.  A. 
Blair  died,  in  November,  1898.  After  the 
death  of  Blair,  appellees  Clark,  Hood,  & 
Company  agreed  that  Clifton  and  Anderson, 
in  conjunction  with  their  other  attorneys, 
should  continue  in  the  prosecution  of  the 
pending  litigation,  provided  it  would  not 
cost  the  said  Clark,  Hood,  &  Company  any 
more  money  for  lawyers'  fees.  This  under- 
standing was  agreeable  to  both  Clifton  and 
Andernon,  but,  in  consideration  of  the  fact 
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that  the  death  of  Blair  would  entail  more 
labor  upon  Anderson,  the  executors  of  Blair 
agreed  that  he  (Anderson)  should  receive 
one  third  of  the  contingent  fee  for  which  the^ 
Clarks  and  Hood  hiA  contracted,  instead  of 
one  fourth, — his  interest  as  evidenced  by  the 
terms  of  the  copartnership  contract  between 
Blair  and  Anderson.  Subsequently  Clark, 
Hood,  &  Company,  on  account  of  a  disagree- 
ment with  another  of  their  lawyers,  by 
which  he  refused  certain  additional  services 
which  Clark,  Hood,  &  Company  demanded  of 
him,  without  additional  compensation,  re- 
fused to  abide  by  the  understanding  with 
Clifton  and  Anderson,  and  finally  attempted 
so  far  as  related  to  the  representative  of 
Blair,  to  terminate  the  contract  relations 
which  had  existed  between  them  and  the- 
firm  of  Blair  &  Anderson.  Thereafter  W. 
H.  Clifton  still  tendered  his  services,  and 
held  himself  in  readiness  to  discharge  the 
duties  of  an  attorney  and  counselor  at  law 
in  and  through  said  litigation;  but  his^ 
services  were  declined.  On  January  10th, 
after  this  attempt  to  abrogate  the  contract 
with  Blair  &  Anderson,  the  Clarks  and  Hood 
made  another  contract  with  W.  D.  Anderson, 
by  which  they  employed  him,  for  the  con- 
tingent fee  of  one  third  of  12  V^  per  cent  of 
the  amount  which  might  be  recovered,  to 
proceed  with  the  conducting  of  the  litiga- 
tion, for  the  managing  of  which  they  had 
contracted  with  Blair  &.  Anderson  in  the 
lifetime  of  Blair.  The  duties  devolved  upon 
Anderson  by  this  new  contract  were  identi- 
cal with  those  imposed  upon  him  by  the 
original  contract  made  with  Blair  &  Ander- 
son, and  the  compensation  was  the  same 
agreed  on  between  Anderson  and  the  exec- 
utors of  Blair.  After  the  execution  of  thi* 
new  contract  with  Anderson,  the  litigation 
proceeded  imder  the  management  of  Ander- 
son and  Robins,  the  other  lawyer  of  Clark, 
Hood,  k  Company,  who  had  also  been  em- 
ployed in  the  lifetime  of  Blair.  The  result 
of  this  new  arrangement  was  that  Clark, 
Hood,  &  Company  paid  out  for  lawyers*  fee* 
a  considerable  amount  less  than  they  would 
have  been  required  to  pay,  had  Blair  lived, 
and  the  litigation  been  proceeded  with  un- 
der the  existing  contracts.  After  the  final 
termination  of  the  litigation,  which  resulted 
favorably  to  Clark,  Hood,  k  Company,  the 
executors  demanded  Blair's  portion  of  the 
contingent  fee,  which  they  claimed  was  due 
his  estate  under  the  contract  with  Blair  &, 
Anderson.  This  relief,  as  before  stated,  was 
denied  by  the  chancellor,  and  forms  the  ba- 
sis of  this  appeal. 

It  is  urged  by  appellants  that  the  chan- 
cellor misconceived  the  law  applicable  to  the 
state  of  case  made  by  this  record,  and  that 
there  are  several  different  theories  under 
which  they  are  entitled  to  recover.     It  i» 
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said  that  the  facts  disclosed  by  the  unsup- 
pressed  depositions  show  conclusively  that 
during  the  lifetime  of  Blair  it  was  agreed 
by  all  parties  in  interest  that,  on  account 
of  Blair's  failing  health,  Clifton  should  be 
substituted  in  his  place  and  stead,  and  that 
this  was,  in  effect,  the  making  of  a  new  con- 
tract. Again  it  is  said  that  after  Blair's 
•death  this  agreement  was  ratified  by  appel- 
lees, and  Anderson  and  Clifton,  as  the  sub- 
-stitute  of  Blair,  were  continued  in  charge 
of  said  litigation,  and  thereby  appellees  be- 
came bound  to  the  estate  of  Blair  for  the 
amount  of  the  contingent  *  fee  agreed  on. 
Finally  it  is  urged  that,  as  appellees  con- 
tinued Anderson  in  control  of  the  business 
intrusted  to  his  late  firm,  they  are  by  their 
acts  estopped  from  claiming  that  the  con- 
tractual relations  existing  between  them- 
selves and  Blair  &  Anderson  were  termi- 
nated by  the  death  of  Blair,  and  that  this 
was  a  waiver  of  any  rights  which  they  may 
have  had  of  dissolving  the  relation  of  attor- 
ney and  client. 

The  first  two  contentions  are  controverted 
by  the  appellees,  and  there  is  a  sharp  con- 
flict in  the  testimony,  and,  if  these  were 
the  only  questions  involved  in  the  case,  we 
would  hesitate  to  disturb  the  finding  of  the 
chancellor  upon  the  question  of  fact.  It  is 
manifest  that,  if  Clifton  was  empowered  by 
the  clients  to  take  Blair's  place  after  Blair's 
death,  or  if  they  agreed  to  the  substitution 
of  Clifton  in  the  place  of  Blair  in  his  life- 
time, the  question  would  be  absolutely  free 
of  doubt,  because  then  it  would  not  be  a 
question  of  the  rights  arising  upon  the  dis- 
solution of  a  partnership,  but  would  be  a 
plain,  simple  suit  upon  a  contract  made  and 
entered  into  between  parties  still  living. 

The  grave  and  important  question  involv- 
■ed  in  this  litigation  is  presented  by  the  re- 
maining contention  of  appellants.  The  case 
here  presented  is  that  of  a  contract  made 
between  clients  and  a  firm  of  attorneys,  gen- 
eral practitioners,  who  agree  to  perform 
-certain  legal  services  for  certain  compensa- 
tion, partly  absolute,  and  in  part  contingent 
on  ultimate  success.  Upon  the  death  of  one 
of  the  firm  before  a  final  termination  of  the 
litigation,  the  survivor  completes  the  serv- 
ices, and  conducts  the  litigation  to  its  final 
and  successful  conclusion.  What  is  the  legal 
principle  applicable  to  the  case  stated?  The 
determination  of  this  question  necessitates 
the  consideration  of  the  relative  rights  and 
duties  existing  between  attorney  and  client, 
and,  as  incidental  to  the  main  question,  the 
•duties  and  obligations  imposed  upon  the  sur- 
vivor of  a  firm  of  attorneys. 

The  general  rule  in  reference  to  contracts 
for  special,  personal  services  is  accurately 
and  clearly  stated  in  the  case  of  Cox  v.  Mar- 
tin, 75  Miss.,  on  page  238,  page  802,  30  L. 
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R.  A.,  page  007,  05  Am.  St.  Rep.,  page  612, 
21  So.,  where  it  is  said:  "It  is  clear  that 
wherever  the  continued  existence  of  the  par- 
ticular person  contracted  with — the  contract 
being  executory — is  essential  to  the  comple- 
tion of  the  contract,  by  reason  of  his  pecu- 
liar skill  or  taste,  death  terminates  the  con- 
tract; as,  for  example,  'contracts  of  authors 
to  write  books,  of  attorneys  to  render  pro- 
fessional services,  of  physicians  to  cure  par- 
ticular diseases,  of  teachers  to  instruct  pu- 
pils, and  of  masters  to  teach  apprentices  a 
trade  or  calling.' "  We  adhere  to  this  state- 
ment of  the  law  in  all  cases  to  which  it  is 
applicable,  but  the  case  at  bar  is  essentially 
different  in  its  material  facts  from  the  case 
of  Cox  V.  Martin.  This  is  not  a  contract 
with  any  special  attorney  to  render  pro- 
fessional services,  llie  continued  existence 
of  no  particular  person  is  essential  to  the 
completion  of  the  contract.  The  successful 
consummation  of  the  contract  or  the  ren- 
dition of  the  services  contracted  for  here, 
does  not  depend  upon  the  peculiar  skill  or 
taste  of  anv  nam^  individual.  This  is  a 
joint  contract  with  a  firm  of  attorneys  who 
are  both  general  practitioners.  We  iterate: 
Where  a  contract  is  made  with  an  attorney, 
and  it  is  specially  contracted  or  understood 
that  he  alone  is  to  do  the  work  or  to  render 
the  services,  or  that  his  skill  exclusively  is 
depended  upon,  then  the  death  of  the  attor- 
ney terminates  the  contract,  whether  he  be 
alone  or  a  member  of  a  firm.  And  so  where 
a  client  enters  into  a  contract  with  a  firm  of 
attorneys  for  certain  legal  services  to  be 
renJbred,  for  a  fee  stated,  or  upon  an  im- 
plied promise  to  pay  the  value  of  the  serv- 
ices rendered,  and  contracts,  as  here,  for  the 
services  of  both  members,  and  one  of  that 
firm  dies  before  the  contract  is  finally  com- 
pleted; the  client  then  has  the  option  of  ab- 
rogating the  contract  entirely  by  discharg- 
ing the  survivor,  settling  for  services  pre- 
viously rendered,  and  employing  other  coun- 
sel to  conclude  his  pending  litigation.  This 
we  understand  to  be  the  full  extent  of  the 
decision  of  this  court  in  Dotod  v.  Troup,  67 
Miss.  200.  It  is  there  held  that  the  client 
permitting  the  surviving  partner  to  proceed 
with  the  services  for  which  the  firm  had 
been  previously  fully  paid  could  not  be 
called  on  to  pay  any  additional  compensa- 
tion to  the  individual  member  who  had  in 
fact  performed  the  services.  That  case  does 
nob  pass  on  the  question,  nor  is  it  presented 
for  necessary  decision  here,  as  to  what  com- 
pensation, if  any,  the  attorneys  would  be 
entitled  to  recover  for  services  rendered  pre- 
vious to  the  dissolution,  should  the  client 
exercise  his  right  of  choice,  and  terminate 
the  employment,  where  the  fee  under  the 
contract  was  entirely  contingent  upon  suc- 
cess.   We  intimate  no  opinion  on  this  point. 
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But  see,  as  illustrative,  Wright  v.  Mo-' 
CampheU,  75  Tex.  644,  13  S.  W.  293;  Lawia 
V.  Hhook,  87  Tex.  609,  30  S.  W.  536;  Badgei' 
V.  Celler,  41  App.  Div.  599,  58  N.  Y.  Supp. 
653;  Smith  v.  Hill,  13  Ark.  174;  Little  v. 
Oaldtjoell,  101  Cal.  553,  40  Am.  St  Rep.  89, 
36  Pac  107. 

The  contract  which  forms  the  basis  of  the 
-case  at  bar  shows  that  the  employment  of 
Blair  &  Anderson  was  a  joint  employment 
of  both  members  of  the  firm  to  render  cer- 
tain specified  services,  and  to  manage  and 
•conduct  certain  matters  then  in  litigation. 
This  contract  entitled  the  clients  to  the  serv- 
ices of  the  firm,  but  was  not  a  contract  for 
the  individual  services  of  any  named  mem- 
ber of  the  firm.    Either  partner  may  attend 
to  the  business  intrusted  to  a  firm  of  attor- 
neys, for  the  act  of  each  is  the  act  of  all, 
And  such  a  general  contract  does  not  give 
-the  client  the  right  to  demand  that  any  par- 
ticular member  of  the  firm  shall  render  the 
-services  or  conduct  the  litigation,     figgles- 
ton  V.  Boardman;  37  Mich.  14 ;  Page  v.  Wol- 
cott,  15  Gray,  536.    So  that  when  one  mem- 
"ber  of  a  firm  of  general  practitioners  em- 
ployed under  such  a  contract  dies,  it  becomes 
the  duty  of  the  surviving  partner  to  hold 
himself  in  readiness  to  perform  the  services 
required  of  the  firm  under  the  contract,  and 
to  complete  the  imfinished  business  for  the 
l^enefit'of  the  client.     This  doctrine  is  im- 
pliedly recognized  in  the  case  of  Dowd  v- 
Troup,  67   >liss.  206,  where  the  surviving 
partner  was  denied  extra  compensation  for 
«ervioes   rendered   after   the   death   of   his 
partner,  and   this  conclusion   can   only  be 
-supported  on  the  ground  that  the  duty  of 
<x>mpleting  the  contract  devolved  on  him  as 
surviving  partner.    And  it  is  there  express- 
ly   stated   that   the   surviving   partner,    in 
rendering  such  services,  ''was  but  discharg- 
ing his  own  obligation  as  a  member  of  the 
partnership."    Inasmuch  as  a  general  em- 
ployment of  a  firm  of  attorneys  is  a  joint 
employment  of  the  members,  and  it  is  the 
•duty  of  each  to  discharge  the  joint  obliga- 
tion, one  member  of  the  firm  cannot,  upon 
dissolution  of  the  partnership,  whether  by 
death  or  otherwise,  refuse  to  carry  to  com- 
pletion all  executory  contracts  which  were 
in   force  at  the  date  of   such   dissolution. 
Walker  v.  Goodrich,  16  111.  341 ;  Polsley  v. 
Anderson,  7  W.  Va.  202,  23  Am.  Rep.  613; 
.Johnson  v.  Bright,  15  111.  464;  Smith  v.  HiU, 
13  Ark.  174.     With  the  possible  limitation 
that  they  might  be  entitled  to  some  addi- 
tional compensation  from  the  estate  of  his 
•deceased  partner   for  services   rendered  in 
winding  up  unfinished  business,  we  see  no 
reason  why  the  general  rule  applicable  to 
commercial  partnerships  should  not  apply 
to  surviving  partners  of  firms  of  attorneys. 
Having  jointly  undertaken  the  business  in< 
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trusted  to  the  partnership,  each  partner  was 
under  obligation  to  conduct  it  to  the  end. 
They  owed  this  to  the  client  and  to  each 
other.  The  very  basis  of  every  partnership 
is  that  there  is  "an  implied  obligation  on 
every  partner  to  exercise  due  diligence  and 
skill,  and  to  devote  his  services  and  labors 
for  tlie  promotion  of  the  common  benefit  of 
the  concern."  Starr  v.  Cass,  23  Ind.  458; 
Story,  Partn.  §§  182,  331 ;  Denver  v.  Roane, 
99  U.  S.  355,  25  L.  ed.  476;  Osment  v.  Mc- 
Elrath,  68  Cal.  466,  58  Am.  Rep.  17,  9  Pac. 
731.  As  to  the  executory  contracts  only 
partially  fulfilled  the  death  of  one  partner 
does  not  absolve  the  other  from  the  duty  of 
rendering  the  services  contracted  for,  and 
Uie  active  functions  of  the  partnership  arc 
continued  in  existence  until  full  performance 
by  the  surviving  partner.  This  principle  is 
applicable  to  partnerships  between  attor- 
neys as  to  executory  contracts  when  the  in- 
dividual, personal  service  of  the  deceased 
partner  was  not  si)ecially  contracted  for. 
Sterne  v.  Goep,  20  Hun,  396;  Bates,  Partn. 
§  711;  Denver  v.  Roane,  99  U.  S.  355,  25  L. 
ed.  476.  And  in  upholding  the  doctrine  that 
this  duty  devolves  on  the  surviving  partner, 
and  is  one  of  the  risks  and  obligations  a.s- 
sumed  by  him  in  the  formation  of  the  part- 
nership, the  supreme  court  of  California,  in 
Little  v.  Caldwell,  101  Cal.  553,  40  Am.  St. 
Rep.  89,  36  Pac.  107,  says:  "This  rule  is 
particularly  applicable  in  the  settlement  of 
the  partnership  accounU  of  attorneys  at 
law,  when  the  firm  has  been  dissolved  by 
the  death  of  one  member,  leaving  contracts 
not  fully  performed,  often  constituting  a 
large  part  of  the  assets  of  the  partnership, 
and  which  it  is  the  duty  of  the  survivor,  as 
far  as  possible,  to  complete  and  preserve 
for  the  benefit  of  the  firm.  While  it  is  cer- 
tainly true,  when  a  professional  partnership 
between  attorneys  at  law  is  dissolved  by  the 
death  of  one,  the  survivor  is  entitled  to  his 
own  future  earnings,  and  is  not  required  to 
make  an  allowance  in  the  settlement  of  the 
partnership  accounts  for  what  may  be 
termed  the  good  will  of  the  partnership,  or 
for  the  profits  of  such  future  business  as 
may  have  been  given  to  him  by  former 
clients  of  the  firm,  still,  in  regard  to  im- 
finished business  intrusted  to  the  firm,  and 
which  the  client  permits  the  surviving  part- 
ner to  complete,  such  contract  of  employ- 
ment, although  not  capable  of  assignment, 
is  still  to  be  viewed  by  a  court  of  equity  as 
an  asset  of  the  partnership;  and  it  is  none 
the  less  an  equitable  asset  when,  as  in  this 
case,  the  compensation  for  such  services  is 
entirely  contingent  upon  the  final  success 
of  the  litigation  in  which  the  services  are  to 
be  rendered." 

In  a  class  of  cases  beginning  with   Mo- 
Gill   V.   McGill,   2   Met.    (Ky.)    258,   it   is 
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stated  as  the  general  rule  that  the  death  of 
one  of  the  firm  of  attorneys  terminates  the 
contract,  but  that  the  firm  is  entitled  to 
compensation  for  services  rendered  during 
the  continuance  of  the  engagement;  and  the 
reason  for  the  conclusion  is  thus  stilted:  "A 
contract  with  a  lawyer,  the  performance  of 
which  requires  the  exercise  of  professional 
skill,  is  personal  in  its  character.  The  serv- 
ice of  the  person  employed  is  indispensable 
in  the  performance  of  the  contract.  Law- 
yers are  employed  in  professional  business 
because  the  oiient  has  confidence  in  their  in- 
tegrity and  in  their  qualifications."  We 
have  no  fault  to  find  with  the  language  here 
employed,  in  all  cases  where  applicable.  A 
contract  with  a  professional  man  for  his 
individual  services,  as  pointed  out  in  Cox  v. 
Martin,  75  Miss.  238,  36  L.  R.  A.  802,  65 
Am.  St.  Rep.  607,  21  So.  612,  is  always  per- 
sonal, in  the  sense  tliat  it  is  terminable  by 
death,  and  that  performance  of  it  cannot  be 
demanded  of  his  personal  representatives; 
and  it  is  also  true  that  such  a  contract  is 
terminated  by  death  when  the  service  of  the 
person  employed  is  ''indispensable  in  the 
performance  of  the  contract."  But  as  here- 
in already  pointed  out,  the  service  of  no 
special  person  is  '^indispensable  in  the  per- 
formance of  the  contract"  in  contracts,  such 
as  the  one  under  review,  with  a  firm  of  gen- 
eral practitioners,  contracted  with  as  a  firm, 
and  not  as  individuals.  The  McGill  Case  ig- 
nores absoluU^Ay  the  duty  and  obligation  of 
the  surviving  partner  to  the  client  and  to 
the  estate  of  his  deceased  partner, — to  our 
mind,  a  very  important  and  material  con- 
sideration, and  which  must  often  vary  the 
general  rule  so  broadly  stated  in  that  case. 
If,  after  dissolution  of  the  partnership  by 
death  or  otherwise,  the  estate  of  the  retiring 
partner  be  liable  for  the  tortious  or  negli- 
gent act  of  his  late  partner  in  reference  to 
partially  fulfilled  executory  contracts,  as  de- 
cided in  the  MoOill  Case,  Wilkinson  v.  Gris- 
woldt  12  Smedes  &  M.  660,  and  other  cases, 
it  would  be  illogical  and  inequitable  to  deny 
the  representatives  of  the  deceased  partner 
an  equitable  participation  in  the  compensa- 
tion accruing  by  reason  of  the  subsequent 
performance  of  such  contracts  by  the  sur- 
viving partner,  and  which  the  survivor  was 
in  duty  bound  to  perform  for  the  benefit  of 
the  firm.  From  the  foregoing,  it  necessarily 
follows  that  the  surviving  partner  could  not 
of  his  own  motion  procure  release  from  this 
duty  or  service,  and  refuse  to  carry  out  to 
its  ultimate  completion,  the  work  which  had 
been  intrusted  to  the  firm  before  the  death 
of  his  partner.  Nor  could  the  client,  with 
the  intent  of  defeating  the  claim  of  the  es- 
tate of  the  deceased  partner,  re-employ  the 
survivor  of  the  law  firm,  and  thus,  by  mak- 
ing a  new  contract,  have  the  benefit,  with- 
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out  makinp^  compensation  therefor,  of  the- 
services  of  the  deceased  partner,  and  by  such 
contract  only  procure  services  to  which  lie 
was  already  entitled. 

Making  a  concrete  'application  of  these 
general  principles  to  the  case  at  bar,  an(i 
waiving  consideration  of  all  disputed  con- 
tentions, we  find  that,  after  the  death  of 
Blair,  appellees,  Clark,  Hood,  &  Company, 
attempted  to  enter  into  a  new  contract  with 
Anderson,  the  surviving  partner,  by  which 
Anderson  was  retained  in  their  employ,  and 
conducted  to  a  satisfactory  conclusion  the 
litigation  which  had  been  intrusted  to  the 
firm  of  Blair  &  Anderson.  It  is  true  that 
the  employment  of  Blair  &,  Anderson  was  a- 
joint  employment,  and  that,  by  the  death  of 
one  of  the  partners,  clients  were  deprive<{ 
of  his  services;  but  this  does  not  render 
them  the  less  liable  for  the  oompensatioir 
agreed  on,  for  the  good  and  sufiicient  res- 
son  that  one  member  of  the  firm  did  perfonn 
the  services  which  the  firm  undertook  to  ren- 
der, and  therefore  the  contract  was  fulfilled. 
It  is  also  true  that  the  employment  of  An- 
derson was  by  another  agreement  made  aft- 
er the  death  of  Blair,  but  equity  and  good 
conscience  forbid  the  surviving  partner  to> 
abandon  the  business  of  the  firm,  and  con- 
tract to  the  detriment  of  the  financial  in- 
terest of  his  deceased  partner's  estate,  even 
when,  as  in  the  present  case,  such  action  i» 
dictated  by  an  honest,  but  erroneous,  con- 
ception of  the  law.  Nor  can  the  client  thus 
avail  himself  of  the  services  rendered  by  the 
deceased  attorney  in  his  lifetime,  and  then 
refuse  to  pay  the  compensation  agreed  up- 
on, after,  by  reason  of  such  services,  the 
litigation  has  been  brought  to  a  successful 
termination. 

It  may  be  that  the  surviving  partner 
might  have  an  equitable  claim  for  a  larger 
share  of  the  compensation  received  for  his 
services  rendered  after  the  death  of  bis  part- 
ner, but  that  question  we  are  not  called  up- 
on now  to  decide,  for  the  reason  that  the  ex- 
ecutors of  Blair  agreed  with  Anderson  as  to 
what  his  compensation  should  be,  and  that 
compensation,  the  record  discloses,  has  al- 
ready been  received  by  Anderson;  and  it 
further  appears  that,  with  eminent  and  com- 
mendable fairness  and  consideration,  he  ex- 
pressly disclaims  any  interest  in  any  fees 
which  may  be  found  due  the  estate  of  Blair 
by  appellees.  Clark,  Hood,  &,  Company  did 
not  take  advantage  of  the  option  of  finally 
terminating  the  contractual  relations  which 
existed  between  themselves  and  Blair  &.  An- 
derson, but  contented  themselves  with  allow- 
ing the  surviving  partner  to  remain  in  con- 
trol of  and  conduct  the  business  to  its  close : 
and  this  was  a  recognition  and  a  contin- 
uance of  their  original  contract,  whereby 
they  remain  liable  to  the  firm  of  Blair  it 
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Anderson  for  tlie  full  amount  of  the  com- 
pensation originally  agreed  on;  and,  as  An- 
<ler9on  acknowledges  the  receipt  of  his  in- 
terest in  that  compensation,  the  remainder, 
to  be  ascertained  by  calculations  according 
to  the  terms  of  the  contract,  is  now  due  the 
-estate  of  Blair. 

It  is  urged  by  appellees  that,  viewing  the 
-services  rendered  by  Blair  &,  Anderson  in  the 
lifetime  of  Blair  as  a  part  performance  of 
-a  contract,  then  the  estate  of  Blair  is  not 
now  entitled  to  further  compensation,  be- 
-cause  upon  quantum  meruit  the  firm  had 
been  fully  paid  for  all  services  rendered 
prior  to  the  death  of  Blair.  This  reasoning 
is  without  force  in  the  present  case.  The 
doctrine  of  quantum  meruit  can  find  no 
lodgment  here.  There  was  no  partial  per- 
formance of  the  contract  in  the  instant  case, 
on  which  a  quantum  meruit  could  be  based 
•or  calculated.  The  contract  was  fully  com- 
plied with  by  the  rendition  of  the  required 
services  by  the  surviving  partner.  The  firm 
was  not  discharged  and  settled  with  up  to 
<late  of  dissolution,  but,  through  one  mem- 
her  thereof,  made  full  performance  of  the 
•contract.    This  contract  provided  for  both 


an  absolute  and  contingent  fee.  The  abso- 
lute fee  had  been  paid,  the  contingent  fee 
depended  upon  the  successful  termination  of 
the  suit;  all  to  be  due  if  the  suit  was  won; 
nothing  to  be  due  if  the  suit  was  lost.  There- 
fore the  rights  of  Blair  were  not  fixed  un- 
til the  termination  of  the  litigation,  and  are 
now  to  be  ascertained  by  a  calculation  up- 
on the  amount  recovered,  as  the  fruits  of 
the  services  rendered  by  Blair  &,  Anderson, 
whether  as  a  firm  or  individually. 

It  follows,  therefore,  that  the  decree  of 
the  chancellor  denying  the  relief  prayed  for 
by  the  cross  bill  of  appellants  was  erroneous. 
Appellants,  as  executors  of  the  estate  of  J. 
A.  Blair,  deceased,  are  entitled  to  recover 
the  amoimt  of  the  contingent  fee  due  under 
the  terms  of  the  contract  with  Blair  &.  An- 
derson, after  first  deducting  therefrom  the 
4^  per  cent  received  by  W.  D.  Anderson 
since  the  death  of  J.  A.  Blair.  All  parties 
necessary  to  a  final  determination  and  ad- 
judication by  a  court  of  equity  of  the  mat- 
ters here  involved  are  before  the  court.  The 
decree  of  the  Chancery  Court  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  herewith. 
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John  8M0ULTER  et  al. 

Aaron  BOYD,  Appt. 
(200  Pa.  146.) 

■f  In  irrantlnflr  land  bordering  on  a 
■mall  lake  capable  of  private  ownership  the 
Jlnes  ai-e  run  through  the  lake  no  riparian 
right  to  the  use  of  the  whole  lake  Is  acquired 
by  any  grantee,  but  barriers  may  be  placed 
along  the  division  lines  which  will  exclude 
the  owners  of  all  other  portions  of  the  lake 
bed  from  the  use,  for  boating  purposes,  of 
the  water  within  them. 

(May  0,  1004.) 

APPEAL  by  defendant  from  a  decree  of  the 
Ck>urt  of  Common  Pleas  for  Luzerne 
Oounty  in  favor  of  complainants  in  a  suit 
i:o  enjoin  the  maintenance  of  a  boom  and 
fence  through  the  waters  of  a  lake.  Re- 
versed, 

Nora. — ^As  to  rights  of  riparian  owners  of 
land  bounding  on  small  lakes  and  ponds,  see 

^Bo,  In  this  series,  Clonvemeur  v.  National  Ice 
Co.  18  L.  R.  A.  605,  and  note*;  Grand  Rapids 
Ice  &  Coal  Co.  v.  South  Grand  Rapids  Ice  & 
Coal  Co.  25  L.  R.  A.  815 ;  Noyes  v.  Collins,  26 
L.  R.  A.  600 ;  Azilne  v.  Shaw,  28  L.  R.  A.  801 ; 

^and  Webster  v.  Harris,  50  L.  R.  A.  824. 

As  to  division  of  water  front  and  fiats  between 
adjoining  riparian  proprietors,  see  Northern 
Pine   Land  Co.   y.  Bigelow,   21  L.   R.  A.   776, 

land  note;  also  Schelfert  v.  Briegel,  63  L.  R.  A. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  D.  I<.  Rhone,  John  T.  Iiena- 
ban,  and  R.  B.  Sheridan,  for  appellant: 

The  theory  on  which  it  is  held  that  a  con- 
veyance bounded  pn  a  stream  ccmveys  title 
to  the  center  of  the  water  is  that  the  grant- 
or intended  to  convey  or  part  with  the  soil 
to  that  extent. 

Rockwell  V.  Baldwin,  53  III.  19. 

A  conveyance  of  one  acre  of  land  can 
never  be  made  by  any  legal  construction  to 
carry  another  acre  of  land  by  way  of  inci- 
dent or  appurtenance  to  the  first. 

Child  V.  Starr,  4  Hill,  360. 

This  presumption  cannot  exist,  however, 
where  the  grantor  has  expressly  limited  his 
conveyance  to  fixed  points  and  monuments 
in  the  lake. 

Ibid. 

Even  if  the  erection  of  the  boom  was  of 
no  earthly  benefit  to  appellant,  if  he  has  the 
legal  right  to  construct  and  maintain  it 
where  it  is,  he  cannot  be  enjoined  simply  be- 
cause he  entertained  bitter  feelings  against 
appellees. 

Hague  V.  Wheeler,  167  Pa.  324,  22  L.  R. 
A.  141,  37  Am.  St.  Rep.  736,  27  Atl.  714. 

The  appellant  and  appellees  do  not  hold 
as  tenants  in  common.  Their  titles  are 
separate  and  distinct,  acquired  at  different 
times,  from  different  sources,  and  the  ex- 
tent of  their  possessions  in  the  bed  of  the 
lake  is  marked  by  metes  and  bounds. 
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Appellant,  by  yirtue  of  his  several  con- 
Teyanoes,  is  owner  of  everything  from  the 
center  of  the  earth  to  the  sky  within  the 
bounds  described  in  his  deeds  and  patents. 

1  Kerr,  Real  Prop.  p.  20. 

While  the  water  is  on  his  premises  he  has 
the  absolute  control  and  exclusive  use 
thereof. 

Westmoreland  d  C,  Natural  Gas  Co,  v. 
De  Witt,  130  Pa.  249,  6  L.  R.  A.  731,  18  Atl. 
724;  Fulmer  v.  Williams,  122  Pa.  207,  1  L. 
R.  A.  603,  9  Am.  St.  Rep.  88,  15  Atl.  726. 

The  fact  that  a  man  is  the  owner  of  an 
adjoining  piece  of  property,  be  it  land  or 
water,  does  not  confer  a  right  to  trespass  on 
the  land  or  water  of  his  neighbor. 

Baylor  v.  Decker,  133  Pa.  173,  19  Atl. 
351;  Qihhs  v.  Sweet,  20  Pa.  Super.  Ct.  275; 
Barclay  R.  d  Coal  Co*  v.  Ingham,  36  Pa. 
194. 

Each  proprietor's  title  is  absolute  up  to 
his  division  line. 

Jjembeck  v.  Nye,  47  Ohio  St.  336,  8  L.  R. 
A.  678,  21  Am.  St.  Rep.  828,  24  N.  £.  686; 
Lindeman  v.  Lindsey,  69  Pa.  99,  8  Am.  Rep. 
219;  Bigler  v.  Antes,  21  Pa.  290;  Hall  v. 
Lacey,  3  Grant,  Cas.  265;  Grand  Rapids  v. 
'  Powers,  89  Mich.  94,  14  L.  R.  A.  498,  28  Am. 
St.  Rep.  276,  50  N.  W.  661. 

Appellant,  Iiaving  the  exclusive  fishery 
right,  has  also  the  exclusive  boating  right. 

Hart  v.  Hill,  1  Whart.  137;  Beckrnan  v. 
Kreamer,  43  111.  447,  92  Am.  Dec.  146;  3 
Wait,  Act.  &  Def.  361 ;  Ledyard  v.  TenEyck, 
36  Barb.  102;  Clute  v.  Fisher,  65  Mich.  48, 
31  N.  W.  614. 

The  right  claimed  by  the  appellees  in  this 
case  is  at  most  an  incorporeal  right,  and  an 
incorporeal  right  can  be  established  only  by 
grsLTit  or  by  prescription  presupposing  a 
grant,  for  the  right  exists  only  in  contem- 
plation of  the  law,  and  cannot  be  transferred 
by  livery  of  possession.  No  right  is  here 
claimed  by  prescription,  and  none  is  claimed 
by  grant. 

Bouvier,  Law  Diet,  title,  Grant;  Wms. 
Real  Prop.  §  239;  Mitchell,  Real  Estate  in 
Pa.  chap.  3,  p.  35. 

Messrs,  John  McGahren  and  Joseph 
A.  Mulhem,  for  appellees: 

The  property  in  the  water  of  an  inland 
lake,  whose  bed  is  owned  by  two  or  more, 
acquired  at  different  times  and  from  dif- 
ferent persons,  is  indivisible,  and  all  the 
proprietors  axe  entitled  to  an  equality  of 
rights  therein  for  the  purposes  of  boating 
and  sailing. 

The  law  ordains  that  neither  shall  do  any 
wanton,  negligent,  wilful,  or  capricious  act 
by  fencing  off  or  obstructing  the  waters  of 
Lily  lake  so  as  to  operate  to  the  prejudice 
or  injury  of  the  other. 

Runnels  v.  Bullen,  2  N.  H.  536;  Mackenzie 
v.  Bankes,  L.  R.  3  App.  Cas.  1329;  Hardin 
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v.  Jordan,  140  U.  8.  371,  35  L.  ed.  428,  11 
Sup.  Ct  Rep.  808,  838. 

The  appellant's  acts  rendered  the  appel- 
lees' improvements  practically  valueless  for 
the  purposes  for  which  they  were  construct- 
ed. His  acts  clearly  constituted  a  diversion 
of  the  water  of  the  lake  from  the  appellees'^ 
use  and  enjoyment,  as  effectually  to  all  in- 
tents and  purposes  as  if  he  had  erected  a 
wall  or  other  impassable  barrier  from  the* 
bed  of  the  lake  an  indefinite  height  up- 
wards. 

Hardin  v.  Jordan,  140  U.  S.  380,  35  L.  ed. 
433,  11  Sup.  Ct.  Rep.  808,  838;  Mitchell  v. 
Smale,  140  U.  S.  406,  35  L.  ed.  442,  11  Sup. 
Ct.  Rep.  819,  840. 

The  appellant  has  an  equality  of  right  in 
the  whole  surface  of  the  water  space  in  said 
lake  with  the  appellees  and  other  part  own- 
ers of  the  lake  bed,  no  greater  and  no  less. 
In  the  language  of  the  law,  each  proprietor 
is  entitled  per  my  et  per  tout  to  the  use  of 
the  whole  bulk  or  volume  of  water. 

Reynolds  v.  Com,  93  Pa.  461;  Bensooter  v. 
Long,  157  Pa.  209,  27  Atl.  674;  Haupfs  Ap- 
peal, 125  Pa.  211,  3  L.  R.  A.  536,  17  AtL 
436. 

Property  in  the  water  is  indivisible,  and 
all  the  proprietors  are  entitled  to  an  equal- 
ity of  rights  therein.  They  must  use  it  as- 
an  entire  stream  in  its  natural  channel,  for 
there  can  be  no  severance  into  parts  without 
consent. 

28  Am.  &  Eng.  Enc.  Law,  p.  950;  Gould,, 
Waters,  p.  395;  §  204;  Philadelphia  v. 
Spring  Garden,  7  Pa.  348;  JSToy  v.  Sterrettr 
2  Watts,  327,  27  Am.  Dec.  313. 

Mestresat,  J.,  delivered  the  opinion  of 
the  court: 

Lily  lake,  also  known  as  Long  pond  and 
Beach  pond,  is  a  non-navigable  body  of  fresh 
water,  rather  oval  in  shape,  about  1  mile 
long,  and  at  its  greatest  width  about  i>j 
mile  wide.  It  lies  upon  the  mountain,  mid- 
way between  Wilkes-Barre  and  Hazleton,  in 
Conyngham  township,  Luzerne  county.  By 
sundry  conveyances  from  the  commonwealth 
and  its  grantees,  made  at  different  times 
from  1847  to  1895,  Aaron  Boyd,  the  defend- 
ant, became  the  owner  in  fee  of  six  tracts- 
of  land  of  a  total  area  of  215  acres.  The  de- 
scription of  the  land  in  the  several  convey- 
ances was  of  the  usual  character,  giving  the 
courses  and  distances,  also  the  monuments 
and  the  names  of  the  owners  of  the  adjoin- 
ing lands.  "By  these  several  purchases,"* 
as  found  by  the  trial  judge.  "Mr.  Aaron 
Boyd  became  the  owner  of  the  bed  of  the 
lake  and  all  the  land  contiguous  thereto  ex- 
cepting 5  acres,  purchased  by  deed  in  fee- 
simple  from  Elias  Slusser  by  Molly  Worms- 
er.  one  of  the  plaintiffs.  This  5  acres  iS' 
situate  at  the  west  end  of  the  lake,  wooded^ 
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and  includes  a  triangular  shape,  with  its 
base  upon  the  shore,  about  1  acre  and  a 
fourth  of  the  bed  of  the  lake.**  Sehlosser, 
otherwise  known  as  "Siusser,"  conveyed  the 
land  to  Mrs.  Wormser  by  deed  dated  October 
20,  1894,  and  therein  it  is  described  as  fol- 
lows: '^Beginning  at  a  stone  planted  for  a 
comer  on  line  of  the  warrantee  name  of 
tract  of  James  McNeal  and  comer  of  Elias 
Slusser's  land,  thence  along  land  of  Elias 
Slusser  south  sixty-two  degrees  east  seventy 
perches  to  a  stone  a  comer  on  line  of  a  tract 
of  land  m  the  warrantee  name  of  Susannah 
Beach,  now  Aaron  Boyd,  thence  along  land 
of  the  same  north  seventeen  degrees  west 
twenty-four  perches  to  a  stake  on  the  shore 
of  Lily  lake  (formerly  known  as  Long 
pK>nd),  thence  the  same  course  an  uncertain 
distance  to  a  corner  in  said  Lily  lake,  thence 
the  official  drait  calls  for  southwest  twenty- 
eight  perches  to  a  stone  formerly  a  black 
oak  tree  on  the  bank  of  Lily  lake^  thence 
along  the  James  McNeal  tract  south  eighty- 
four  degrees  west  thirty-four  perches  to  the 
place  of  beginning;  containing  five  acres  of 
land  on  the  shore  or  bank  of  Lily  lake  and 
approximately  two  acres  of  Lily  lake."  This 
land  was  part  of  a  larger  tract  formerly 
owned  by  one  George  B.  Stackhouse,  who,  in 
1868,  conveyed  it  to  Charles  B.  Stackhouse, 
one  course  in  the  description  of  which  ex- 
tends "to  a  comer  in  pond  known  as  *Beach 
pond.' "  No  other  reference  is  made  in  the 
deed  to  the  lake.  The  two  subsequent  deeds 
by  which  the  title  to  the  tract  became  vested 
in  Schlosser,  Mrs.  Wormser's  grantor,  con- 
tain the  same  description.  The  deeds  con- 
veying to  Boyd  the  land  adjoining  this  tract 
called  for  "a  corner  in  Long  pond,"  which 
is  the  same  as  '*a  corner  in  Beach  pond"  in 
the  Wormser  deed.  The  lake  is  fed  by 
springs,  all  of  which  are  on  the  land  of  de- 
fendant; and  the  small  outlet  of  the  lake  is 
also  on  his  land.  There  is  no  public  high- 
way, nor  right  in  the  plaintiflTs  to  any  pri- 
vate road,  bordering  on  the  lake.  The  de- 
fendant's predecessor  in  title  built  a  dam  at 
the  outlet  of  the  pond,  which  was  repaired 
by  the  defendant  about  the  year  1887,  by 
which  50  acres  of  his  meadows  outside  of 
and  adjacent  to  the  water  line  of  the  lake 
were  overflowed,  and  on  which  water  lilies 
grew.  About  the  same  year  the  defendant 
erected  a  summer  house  and  cottage  at  the 
outlet  of  the  lake,  and  constructed  wharves 
and  boat  landings  for  the  use  of  people  who 
visited  the  place.  The  trial  judge  found 
"that  the  lily  meadow,  the  hiring  of  boats, 
and  the  summer  resort  so  established  by  de- 
fendant is  of  great  value  to  him,  and  is  in- 
creasing in  value  as  a  popular  resort  be- 
cause of  defendant's  exclusive  control  over 
the  boating,  fishing,  and  lily  meadows." 
The  only  access  for  the  public  to  this  resort 
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is  by  the  private  road  built  by  the  defend- 
ant since  1800.  Shortly  after  Mrs.  Wormser 
purchased  her  tract  of  land,  she  laid  it  out 
in  28  lots,  fronting  an  avenue  running  paral- 
lel with  the  lake.  Between  this  avenue  and 
the  lake  she  made  a  park.  Some  of  these* 
lots  were  sold  and  conveyed  to  the  other 
plaintiffs  in  this  case,  the  deeds  granting  the 
same  rights  and  privileges  to  the  use  of  the 
lake  as  Mrs.  Wormser  had.  Summer  resi- 
dences have  been  erected  on  several  of  these- 
lots,  boat  landings  have  been  built  at  th& 
lake  shore,  and  streets  have  been  graded  on 
the  platted  ground.  In  1895,  Mr.  Boyd 
built  a  boom  of  heavy  logs  fastened  together 
at  the  ends  by  iron  links,  '*and  thereon 
erected  a  barbed  wire  fence  across  the  sur- 
face of  the  lake.  This  boom  begins  at  the 
shore  near  the  eastern  corner  of  Mrs. 
Wormser's  land,  and  follows  the  line  be- 
tween her  land  and  Mr.  Boyd's  land  in  a 
northerly  course  to  the  opposite  shore,  there- 
by, whilst  not  practically  interfering  with 
the  flow  of  water,  effectually  and  permanent- 
ly excluding  plaintiffs  and  all  others  from 
crossing  to  or  from  the  eastern  part  of  the 
lake."  In  July,  1900,  the  plaintiffs  filed 
this  bill,  praying,  inter  alia  that  the  defend- 
ant be  required  to  remove  the  boom  from  the 
said  lake  "so  as  not  to  interfere  with  or  ob- 
struct the  plaintiffs  in  their  use  of  said  lake 
for  boating,  fishing,  and  as  a  place  of  recre- 
ation, and  that  he  be  restrained  from  en- 
larging or  extending  said  boom,  or  in  any 
manner  interfering  with  or  obstructing  the 
plaintiff's,  or  any  of  them,  in  their  lawful 
use  of  said  lake  for  the  purposes  aforesaid." 
The  bill  and  answer  presented  several  ques- 
tions for  consideration,  but  on  the  trial 
they  were  all  abandoned  excepting  the  right 
of  the  plaintiffs  to  boat  for  pleasure  upon 
the  whole  lake.  The  learned  trial  judge 
found  in  favor  of  the  plaintiffs,  and  entered 
the  following  decree:  "That  for  the  pur- 
poses of  boating  and  sailing  the  plaintiffa 
shall  have  the  right  to  enjoy  the  waters  of 
the  whole  lake.  That  the  plaintiffs'  convey- 
ances carry  their  title  to  the  center  of  the 
lake,  and  therefore  the  boom  erected  and 
maintained  by  the  defendant  must  be  re- 
moved by  him  at  his  own  expense."  Fronv 
this  decree  the  defendant  has  appealed. 

The  learned  trial  judge  fell  into  error  in 
holding  that  Mrs.  Wormser  was  a  riparian 
proprietor  of  the  land  adjacent  to  Lily  lake, 
which  extended  her  title  to  the  center  'of 
the  lake,  and  therefore  gave  her  the  right  to 
use  the  waters  of  the  entire  lake  for  boating 
purposes.  It  is  no  doubt  the  settled  law  of 
this  state  that  a  grant  of  land  bordering  on 
a  nonnavigable  or  private  stream  extends 
ad  filum  medium  aqua!.  The  conveyance  to 
such  grantee  by  one  who  owns  the  land  ad- 
jacent to  and  under  the  stream  carries  the 
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grantee's  title  beyond  the  water  line  of  the 
stream,  and  gives  him  the  ownership  of  the 
soil  to  the  middle  of  the  current.  This  is 
pounded  on  the  presumption  that  such  was 
the  intention  of  the  parties  to  the  g^ant. 
Hut  the  facts  of  this  case,  which  we  have 
fully  stated,  do  not  warrant  the  application 
of  this  rule  in  the  disposition  of  the  question 
presented  by  this  record.  The  soil  covered 
by  the  waters  of  the  lake  or  pond  was  bus- 
•oeptible  of  private  ownership,  and  the  title 
to  it  was,  by  sundry  conveyances  from  the 
•commonwealth  and  its  grantees,  vested  in 
Mrs.  Wormser  and  the  defendant.  The 
Tights  of  the  parties  to  this  controversy 
must  be  determined  by  the  grants  contained 
in  their  deeds.  Mrs.  Wormser's  title  can- 
not be  so  construed  as  to  extend  it  to  the 
•center  of  Lily  lake  under  the  rule  that  such 
i!4  the  intention  of  the  parties  to  grants  of 
land  bordering  upon  non-navigable  streams. 
Her  grantor,  Elias  Schlosser,  did  not  own 
the  land  to  the  middle  of  the  lake.  In  his 
deed  to  Mrs.  Wormser  the  quantity  of  land 
conveyed,  in  the  bed  and  on  the  bajik  of  the 
lake,  respectively,  is  set  forth  as  "contain- 
ing 5  acres  of  land  on  the  shore  or  bank  of 
Lily  lake,  and  approximately  2  acres  of  Lily 
lake."  The  grant  to  her  is  described  by 
courses  and  distances  with  the  adjoiners, 
but  does  not  call  for  the  lake  nor  the  bank 
or  shore  of  the  lake  as  a  boundary.  Two  of 
the  points  called  for  in  the  lines  of  the  sur- 
vey, as  given  in  her  deed,  are  on  the  bank 
of  the  lake,  but  the  lake  is  not  made  a 
boundary  of  the  land  conveyed,  and  there  is 
nothing  in  the  conveyance  to  Mrs.  Wormser 
showing  an  intention  to  grant  her  any 
rights  beyond  the  fee  in  the  land  described  in 
her  deed.  Nor  is  there  anything  in  her 
•chain  of  title  from  the  commonwealth  prior 
to  her  own  deed  that  refers  to  the  lake  as  a 
boundary  of  the  grant  to  any  of  her  prede- 
cessors in  title.  The  three  deeds  immediate- 
ly preceding  Mrs.  Wormser's  deed  in  her 
chain  of  title,  however,  like  the  description 
in  her  own  deed,  call  for  "a  comer  in  pond 
known  as  the  Beach  pond,"  thereby  extend- 
ing the  grant  to  a  designated  point  within 
the  pond,  and  ignoring  the  lake  as  a  bound- 
ary line  of  the  premises  conveyed.  It  is 
clear  from  the  description  in  the  several  con- 
veyances in  her  chain  of  title  that  Mrs. 
Wormser  acquired  title  to  the  land  only 
Avithin  the  metes  and  bounds  set  forth  in  her 
dcSed.  The  language  of  Bradbury,  J.,  de- 
livering the  opinion  of  the  supreme  court 
of  Ohio  in  Lemheck  v.  Nye,  47  Ohio  St.  336, 
8  L.  11.  A.  578,  21  Am.  St.  Rep.  828,  24  N.  E. 
686,  18  applicable  here.  He  says:  "In  the 
remaining  deeds  from  the  Fowlers  to  the 
lands  around  the  lake  the  lands  were  de- 
scribed by  metes  and  bounds  no  mention  of 
the  lake  being  made.  In  descriptions  of  this 
<J6  L.  R.  A. 


class  only  the  lands  within  the  bounds  pass. 
'When  lands  are  granted  by  metes  and 
bounds,  all  the  area  within  those  bounds, 
and  no  more,  passes.'  LockiDOOd  v.  Wild- 
man,  13  Ohio,  430.  Indeed,  where  the  par- 
ties have  by  their  deed  inclosed  the  land  by 
agreed  lines,  without  any  reference  what- 
ever to  adjacent  natural  objects,  it  is  diffi- 
cult to  conceive  of  a  principle  that  would 
extend  those  lines  to  include  those  natural 
objects,  however  convenient  they  might  be 
to  the  enjoyment  of  the  land  actually  ocm- 
veyed." 

It  is  contended  by  the  plaintiffs,  hov?ever, 
that,  even  if  Mrs.  Wormser's  title  be  limited 
by  the  metes  and  bounds  set  forth  in  her 
deed,  the  fact  that  she  owns  a  small  portion 
of  the  bed  of  the  lake  gives  them  the  right 
to  use  the  waters  of  the  entire  lake  for  boat- 
ing purposes.  But  with  this  contention  we 
do  not  agree.  The  ownership  in  fee  of  the 
soil  covered  by  the  waters  of  Lily  lake  out- 
side of  Mrs.  Wormser's  lines  being  in  the  de- 
fendant, we  think  he  has  the  right  to  ocm- 
trol  that  part  of  the  waters  of  the  lake 
above  his  land  to  the  extent,  at  least,  of  pro- 
hibiting the  use  of  the  waters  by  Mrs. 
Wormser  or  her  grantees  for  boating  pur- 
poses. His  grant  of  the  land  in  the  bed 
of  the  lake  gave  him  title  ad  coBlum  et  ad  in- 
fero8f  and  hence  the  waters  on  his  land  were 
subject  to  his  use  and  enjoyment.  There 
were  no  rights  of  a  riparian  owner  which 
made  those  waters  subject  to  an  easement  in 
favor  of  the  plaintiffs  while  they  covered 
the  defendant's  land«  The  grant  to  the 
plaintiffs  of  a  part  of  the  bed  of  the  lake, 
as  observed  above,  is  clearly  and  distinctly 
defined  by  their  deed,  and  does  not  extend  to 
the  other  part  of  the  bed  of  the  lake  owned 
in  fee  by  the  defendant.  When,  therefore, 
they  entered  on  the  waters  covering  the  de- 
fendant's laud  with  their  boats  for  pleasure 
and  recreation,  they  became  trespassers. 
This  logically  results  from  the  character  of 
the  title  of  the  parties  to  the  bed  of  the  lake 
vested  in  them  by  their  respective  convey- 
ances. Each  of  the  parties  owns  his  land  in 
fee,  and  included  in  that  ownership  is  the 
right  to  the  use  of  the  water  while  it  is  on 
the  land.  Any  use  of  it  for  boating  pur- 
poses by  another  is  an  infringement  of  the 
rights  of  property  vested  in  the  owner  of  the 
land.  It  follows  from  what  has  been  said 
that  the  defendant  had  the  right  to  erect  the 
boom  on  his  premises  for  the  purpose  of  pre- 
venting the  plaintiffs  from  boating  or  sail- 
ing on  the  waters  covering  his  land,  and 
that  the  trial  judge  was  in  error  in  requir- 
ing it  to  be  removed. 

The  decree  of  the  court  helow  ia  revereed, 
and  the  bill  is  dismissed,  at  the  cost  of  the 
appellees. 
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UNITED  STATES  SUPREME  COURT. 


Charles  L.  WEDDING  et  al.,  Plffs,  in  Err., 

V. 

Romanza  Jerome  MEYLER. 
(192  U.  S.  673.) 

1..  A  ■wrrit  of  error  Issued  from  tlie  Fed- 
er»l  Supreme  Court  for  tlie  purpose  of 
re-vie^^inir    tlte    deelalon    of    m,    state 

eourt  is  properly  directed  to  the  inferior 
state  court  where  the  Judgment  of  the  highest 
state  court  was  ordered  to  he  entered,  and 
where  the  record  remained. 

2.  A  deelslon  of  tlie  Kentucky  court  of 
appeals  denyinir  amy  force  or  effect  to 
an  Indiana.  Judvment«  which  is  hased  on 
a  denial  of  the  Jurisdiction  of  the  Indiana 
court  because  of  the  place  of  servicep  pre- 
sents a  Federal  question  for  review  In  the  Su- 
preme Court  of  the  United  States,  where  such 
denial  can  be  Justified  only  on  the  ground  that 
the  Virginia  compact  of  1789  and  the  act  of 


HOTE. — -Practice  and  procedure  governing  the 
transfer  of  cauace  to  the  Federal  Supreme 
Court  on  writ  of  error  or  appeal. 

I.  Introduction,  833. 
II.  The  writ  of  error. 

a.  Issuance  and  aUowanoe. 

1.  In  general,  834. 

2.  Where  the  writ  runs  to  a  state 

court,  835. 

b.  To  wJiat  court  directed,  836. 

c.  Form. 

1.  Generally,  838. 

2.  Description  of  parties,  839. 

d.  Amendments,  839. 

e.  Service,  840. 
III.  The  appeal. 

a.  General  requirements,  841. 

b.  Alioicance,  841. 

c.  Description  of  parties,  843. 
lY.  The  citation. 

a.  Necessity.  « 

1.  On  appeal,  843. 

2.  On  writ  of  error,  844. 

b.  Formal  requisites,  844. 
C  By  whom  signed. 

1.  In  general,  845. 

2.  On  writ  of  error  to  state  court, 

845. 

d.  Service,  845. 

V.  Time  for  instituting  proceedings. 

a.  When  review  only  is  desired, 

1.  Appeals  from,  or  writs  of  error 

to,  inferior  Federal  courts,  S4Q. 

2,  Writs  or  error  to  state  courts, 

847. 

b.  When  supersedeas  is  desired,  847. 

e.  How  time  is  to  "be  computed. 

1.  When  time  begins  to  run,  848. 

2.  When  appellate  proceedings  are 

deemed  begun,  849. 
8.  Suspensions    and    interruptions, 
849. 
d.  Bow  objection  may  be  raised,  850. 
VI.  FUing  record  and  docketing  cause, 

a.  Time,  850. 

b.  Clerk's  fees,  852. 

c.  Docketing  twice,  852. 
VII.  Appearance,  853. 
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Congress  of  February  4.  1791  (1  Stat,  at  L. 
189,  chap.  4),  admitting  Kentucky  to  the 
Union,  did  not  confer  the  right  of  Jurisdic- 
tion which  the  Indiana  court  attempted  to 
exercise,  and  which  the  state  of  Indiana 
claims. 

3.  Jurisdiction  is  ncQuired  by  nn  Indi- 
ana court  by  service  of  process  on  tbe 
Obio  ri-ver  on   tbe   Kentucky  side   of 

the  low-water  mark  on  the  Indiana  shore,  in 
view  of  the  condition  contained  in  the  Vir- 
ghiia  compact  of  1789,  |  11,  that  the  juris- 
diction of  the  proposed  state  of  Kentucky  on 
the  Ohio  river  should  be  "concurrent  only 
with  the  states  which  may  possess  the  oppo- 
site shores  of  the  said  river,"  which  condition 
Congress  necessarily  assented  to  and  adopted 
when  It  consented  to  the  Virginia  compact  by 
the  act  of  February  4,  1791  (1  Stot  at  L.  189, 
chap.  4),  admitting  Kentucky  to  the  Union. 

(February  23,  1904.) 


Vlll.  Parties. 

a.  WJh)  may  institute  proceedings,  864. 

b.  Necessary  or  proper  parties,  855. 

c.  Abatement  and  substitution,  856. 
IX.  Security. 

a.  Necessity,  858. 

b.  Requirements  as  to  time, 

1.  In  general,  858. 

2.  When  supersedeas  is  desired,S5S. 

c.  Formal  requisites  in  general,  859. 

d.  Parties,  859. 

e.  Sureties,  860. 

f.  Acceptance  and  approval,  860. 

g.  Amount,  860. 

h.  New  or  additional  security,  862. 
X.  Further  proceedings  pending  error  or  op- 
peal. 

a.  In  general,  862. 

b.  When  there  is  supersedeas. 

1.  Compliance  with  statutes  as  ef- 
fecting. 
(a)  In  civil  cases,  864. 
<b)  In  criminal  cases,  866. 
•  2.  What  action  is  precluded  by  sup- 
ersedeas, 866. 

3.  Modifying  or  vacating,  868. 
e.  Injunction  cases,  868. 

d.  Habeas  corpus  proceedings,  869. 

e.  Bail,  870. 

XI.  Second  appeal  or  writ  of  error,  870. 

I.  Introduction. 

The  attempt  has  here  been  made  to  show  by 
all  the  applicable  decisions  each  step  in  the 
process  of  transferring  a  cause  to  the  Federal 
Supreme  Court  by  writ  of  error  or  appeal,  with 
the  single  qualification  that  decisions  with  ref- 
erence to  the  record,  Its  form,  and  contents,  ex- 
cept so  far  as  the  question  of  its  filing  with  the 
clerk  of  the  higher  court  Is  concerned,  have  not 
been  included. 

Reference  has  been  freely  made  to  controlling 
provisions  of  court  rules  and  statutes ;  but  there 
has  been  no  effort  to  quote  these  provisions  in 
full,  and  they  should  be  examined  carefully  be- 
fore attempting  to  thread  the  intricate  mases 
of  this  procedure. 

Speaking  generally,  the  practice  and  proce- 
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ERROR  to  the  Warren  County  Circuit 
Court  of  the  State  of  Kentucky  to  re- 
view a  judgment  dismissing  an  action  on  an 
Indiana  judgment,  entered  in  pursuanoe  of 
a  mandate  of  the  Court  of  Appeals  of  that 
State,  which  sustained  the  exceptions  to  a 
judgment  of  the  trial  court  in  favor  of 
plaintiffs.  Reversed. 
The  facts  are  stated  in  the  opinion.  ' 
Messrs,  Merrill  Moorea,  OwjuikuM  C. 
Hadley,  and  Chmrlea  W.  Miller  for  plain- 
tiffs in  error. 

Mr,  D.   W.  Sanders   for  defendant  in 
error. 

Holmeey  J.,  delivered  the  opinion  of  the 
court: 

This  is^a  writ  of  error  to  a  circuit  court 


of  the  state  of  Kentucky  on  a  judgment  en- 
tered there  in  pursuance  of  a  mandate  of 
the  court  of  appeals  of  that  state  (107  Kt. 
310,  92  Am.  St.  Bep.  347,  63  S.  W.  809,  107 
Ky.  685,  60  S.  W.  20).  The  action  was 
brought  upon  an  Indiana  judgment.  The 
answer  denied  the  jurisdiction  of  the  Indi- 
ana court.  It  was  not  disputed  that  the 
service  in  that  suit  was  on  a  steamboat  in 
the  Ohio  river  on  the  Indiana  side.  At  the 
trial  two  questions  were  left  to  the  jury, — 
one  whether  the  person  purporting  to  act  as 
the  attorney  of  the  defendant  in  the  Indi- 
ana suit  was  authorized  to  represent  him» 
and  the  other  whether  the  summons  in  that 
suit  was  served  on  the  Indiana  or  Kentudcy 
side  of  the  low-water  mark  of  the  Ohio  river 
where  it  touches  the  Indiana  shore.     The 


dure  governing:  the  transfer  of  a  cause  to  the 
Federal  Supreme  Court  on  writ  of  error  to  a 
circuit  court  has  been  made  the  standard  for  ap- 
peals from,  and  writs  of  error  to,  the  various 
other  courts  over  which  the  former  court  exer- 
cises appellate  Jurisdiction.  In  the  original  JU' 
dlclary  act.  Congress,  after  prescribing  regula- 
tions for  the  review  by  writ  of  error  of  circuit- 
court  judgments  and  decrees,  declared  that  the 
review  of  the  Judgments  of  state  courts,  author- 
ized by  that  act,  should  be  in  the  same  manner 
and  under  the  same  regulations,  and  the  writ  of 
error  was  to  have  the  same  effect,  as  if  the  Judg- 
ment or  decree  complained  of  had  been  rendered 
or  passed  in  a  circuit  court.  Act  of  September 
24,  1789,  1  Stat,  at  L.  85,  chap.  20,  i  25.  And 
when,  later,  provision  for  review  by  appeal,  in- 
stead of  writ  of  error,  was  authorized  from  final 
Judgments  of  the  circuit  courts,  or  of  district 
courts  acting  as  circuit  courts,  in  equity  and  ad- 
miralty causes,  it  was  provided  that  "such  ap- 
peals shall  be  subject  to  the  same  rules,  regu- 
lations, and  restrictions  as  are  prescribed  in 
law  in  case  of  writs  of  error/*  Act  of  March  3, 
1803,  2  Stat,  at  L.  244,  chap.  40.  And,  in  ex- 
tending the  appellate  Jurisdiction  of  the  Federal 
Supreme  Court  over  other  courts.  Congress  has 
usually  expressly  made  applicable  the  procedure 
governing  appeals  from,  and  writs  of  error  to. 
the  circuit  courts.  Statutory  provisions  of  this 
character  exist  with  reference  to  appeals  from, 
and  writs  of  error  to,  territorial  courts  (U.  S. 
Rev.  Stat.  I  702,  U.  S.  Comp.  Stat.  1901,  p.  571), 
the  court  of  appeals  of  the  District  of  Columbia 
(Act  February  29,  1893,  27  Stat,  at  L.  434,  chap. 
74,  S  8),  the  court  of  private  land  claims  (Act 
March  3,  1891,  26  Stat,  at  L.  858,  chap.  539, 
19).  the  supreme  court  of  the  Philippine  Islands 
(Act  July  1,  1902,  32  Stat,  at  L.  695,  chap. 
1369,  $  10),  and  for  the  United  States  court  in 
the  Indian  territory  (Act  of  March  3,  1891,  26 
Stat  at  L.  829,  chap.  517,  I  13,  U.  S.  Comp. 
Stat  1901,  p.  553).  The  same  result  is  reached, 
so  far  as  the  Porto  Rico  supreme  court  and  the 
district  court  of  the  United  States  for  the  dis- 
trict of  Porto  Rico  are  concerned,  by  an  enact- 
ment that  the  procedure  governing  writs  of 
error  to.  and  appeals  from,  the  territorial  su- 
preme courts  shall  govern  (31  Stat,  at  L.  85, 
chap.  191.  {  35)  ;  and  this  must  also  be  true  of 
the  district  court  of  Alaska  In  view  of  the  deci- 
sion in  The  Coquitlam  v.  United  States,  163  U. 
S.  346,  41  L.  ed.  184,  16  Sup.  Ct  Rep.  1117, 
that  such  court  Is  a  territorial  supreme  court. 
66  L.  R.  A. 


Even  where  the  statute  is  silent  on  the  sub- 
ject, the  same  regulations  doubtless  would  con- 
trol. Castro  V.  United  States,  8  Wall.  46,  18  L. 
ed.  163. 

The  regulations  governing  writs  of  error  to 
state  courts  are  made  the  standard  so  far  as 
the  Hawaiian  courts  are  concerned.  31  Stat, 
at  L.  141.  chap.  839,  S  86. 

II.  The  writ  of  error. 

a.  l99uance  and  allowance. 

1.  In  general. 

The  usual  practice  is  to  have  a  writ  of  error 
from  the  Federal  Supreme  Court  to  an  inferior 
court  allowed  upon  a  formal  petition  therefor. 
But  the  formal  allowance  of  a  writ  of  error  di- 
rected to  a  ITederal  circuit  court  has  never  beea 
held  to  be  necessary.  It  issues  in  a  proper  case 
as  a  matter  of  right,  without  any  action  of  the 
circuit  court  as  a  court.  Ex  parte  Virginia  (]ic 
Barksdale),  112  U.  S.  177,  28  L.  ed.  691,  5  Sup. 
Ct.  Rep.  421. 

In  Davidson  v.  Lanier,  4  Wall.  447,  18  L.  ed. 
377,  objection  was  made  that  the  writ  of  error 
(in  this  case  directed  to  a  Federal  district  courts 
was  not  allowed  by  any  Judge.  But  the  court 
said  that  this  was  unnecessary  ;  and  that  It  was 
enough  that  It  was  Issued  and  served. 

However,  the  provision  of  United  States  Su 
preme  Court  rule  35,  adopted  after  the  enact 
ment  of  the  circuit  courts  of  appeals  act  of 
March  3,  1891,  that,  where  a  direct  review  of  a 
district  or  circuit  court  Judgment  or  decree  Is 
sought  under  that  act,  the  plaintiff  in  error  or 
appellant  "shall  file  With  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors  which  shall  set 
out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged,"  and  that  no 
writ  of  error  or  appeal  "shall  be  allowed*'  un- 
til such  assignment  of  errors  shall  have  been 
filed,  evidently  was  framed  with  the  common 
practice  in  view. 

it  would  seem,  therefore,  the  safer  practice  in 
such  cases  to  have  the  writ  formally  allowed 
upon  petition.  But  failure  In  this  regard  would 
probably  be  regarded  as  a  defect  of  form  rather 
than  of  substance.  At  least,  this  was  the  con- 
Btnictlon  given  by  a  circuit  court  of  appeals  to  a 
similar  provision  in  one  of  Its  rules.  Alaska 
United  Gold  Min.  Co.  v.  Keating,  53  C.  C.  A. 
655,  116  Fed.  561.  Compare,  also,  decisions  cited 
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jury  found  against  the  authority  of  the  al- 
leged attorney,  and  found  that  the  service 
was  on  the  Kentucky  side  of  the  low-water 
mark,  and  therefore,  it  is  assumed,  within 
the  boundaries  of  Kentucky.  Thereupon  the 
plaintiffs  in  error  (the  original  plaintiffs) 
moved  for  judgment  notwithstanding  the 
findings  of  the  jury,  and  judgment  was  or- 
dered. The  defendant  excepted  and  ap- 
pealed. The  court  of  appeals  sustained  the 
exceptions  and  ordered  a  judgment  on  the 
verdict  dismissing  the  action.  A  judg- 
ment was  entered,  as  ordered,  in  the  court 
below, — the  above-mentioned  circuit  court, 
— and  this  writ  of  error  was  brought. 

It  is  suggested  that  the  writ  of  error 
should  have  been  directed  to  the  court  of 
appeals.    But  it  appears  from  the  form  of 


the  order  of  that  court  that  the  record  rt- 
mained  in  the  lower  court,  where  judgment 
was  ordered  to  be  entered,  and  the  writ 
properly  ran  to  the  court  where  the  judg- 
ment had  to  be  rendered.  Rothschild  v. 
Knight,  184  U.  S.  334,  46  L.  ed.  573,  22  Sup. 
Ct.  Rep.  391.  It  is  suggested  further,  that 
the  record  does  not  show  a  Federal  question. 
But  the  jurisdiction  of  the  Indiana  court 
was  ]Mit  in  issue  by  the  pleadings,  and  it  is 
apparent  from  what  has  been  said  that  the 
decision  went  on  a  denial  of  that  jurisdic- 
tion because  of  the  place  of  service.  That 
denial  could  be  justified  only  on  the  ground 
that  the  compact  of  Virginia  and  the  act  of 
Congress  of  February  4,  1791  (1  Stat,  at  L. 
189,  chap.  4),  admitting  Kentucky  to  the 
Union,  did  not  confer  the   right  of  juris- 


infra.  III.  b,  respecting  necessity  of  formal  al- 
lowance of  appeal. 

By  the  express  provision  of  the  act  of  Febru- 
ai7  6,  1889  (25  Stat,  at  L.  656,  chap.  113,  i  6, 
U.  8.  Comp.  Stat  1001,  p.  569),  no  writ  of  er- 
ror to  review  a  conviction  in  a  Federal  court  in 
a  capital  case  shall  be  sued  out  of  the  Supreme 
Court,  or  be  granted,  unless  a  petition  therefor 
shall  be  filed  within  a  specified  time  (see  infra, 
V.  a,  1,--Ball  V.  United  States,  140  U.  S.  118, 
35  L.  ed.  377,  11  Sup.  Ct.  Rep.  761)  with  the 
clerk  of  the  court  in  which  the  trial  was  had. 

The  allowance  of  writs  of  error  to  district  or 
circuit  courts  by  the  express  provisions  of 
United  States  Supreme  Court  rule  36  may  be 
made  in  term  time  or  in  vacation,  by  any  jus- 
tice of  the  Federal  Supreme  Court,  or  by 
any  circuit  Judge  within  his  circuit,  or  by  any 
district  judge  within  his  district.  Re  Claasen, 
140.  U.  S.  200,  85  L.  ed.  409,  11  Sup.  Ct.  Rep. 
735. 

And  the  justice  of  the  Federal  Supreme  Court 
need  not  be  the  one  assigned  to  the  particular 
circuit  which  includes  the  court  whose  judg- 
ment is  sought  to  be  reviewed.  Hudson  v. 
Parker,  156  U.  S.  277,  39  L.  ed.  424,  15  Sup.  Ct. 
Rep.  450. 

The  Federal  Supreme  Court  early  held  that 
writs  of  error  to  remove  causes  to  that  court 
from  inferior  courts  could  regularly  issue  only 
from  the  clerk's  office  of  the  former  court. 
We8t  V.  Barnes,  2  Dall.  401,  1  L.  ed.  433.  This 
decision  led  to  the  enactment  of  the  act  of  May 
8,  1792.  I  9  (1  Stat,  at  L.  278,  chap.  36,  U.  S. 
Comp.  Stat.  1901,  p.  713),  by  which  it  was  pro- 
vided that  such  writs  might  be  Issued  by  the 
clerks  of  the  several  Federal  circuit  courts. 
Mussina  v.  Cavazos,  6  Wall.  355,  18  L.  ed.  810. 

And  a  statutory  provision  that  writs  of  error 
to  a  territorial  supreme  court  could  be  prose- 
cuted in  the  same  manner  and  under  the  same 
regulations  as  though  the  Judgment  had  been 
rendered  by  a  Federal  circuit  court  was  held  to 
confer  the  power  to  issue  such  writ  upon  the 
clerk  of  the  territorial  court.  Sheppard  v.  Wil- 
son, 5  How.  210,  12  L.  ed.  120. 

2.  Whei'C  the  writ  runs  te  a  state  court. 

The  foundation  of  the  jurisdiction  of  the  Fed- 
eral Supreme  Court  over  the  judgments  of  state 
courts  Is  the  writ  of  error.  Gleason  v.  Florida, 
9  Wall.  779,  19  L.  ed.  730 ;  Bondurant  v.  Wat- 
son, 103  U.  S.  278,  26  L.  ed.  447. 

And  where  the  writ  of  error,  though  properly 
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allowed,  has  never  actually  been  issued,  the  Su- 
preme Court  of  the  United  States  is  without 
jurisdiction.  Ea  parte  Ralston,  119  U.  S.  613, 
30  L.  ed.  506,  7  Sup.  Ct.  Rep.  317. 

Writs  of  error  from  the  Supreme  Court  of  the 
United  States  to  state  courts  are  required  by  U. 
S.  Rev.  Stet.  S  1003',  U.  S.  Comp.  Stat.  1901,  p. 
713,  to  be  Issued  in  the  same  manner  and  under 
the  same  regulations,  and  are  to  have  the  same 
effect,  as  though  the  Judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a 
court  of  the  United  States.  Miller  v.  Texas,  153 
U.  S.  535,  38  L.  ed.  812,  14  Sup.  Ct.  Rep.  874. 

But  such  writs  of  error  can  only  Issue  upon 
allowance  either  by  the  proper  judge  of  the  state 
court,  or  by  a  justice  of  the  Federal  Supreme 
Court.  Gleason  v.  Florida,  9  Wall.  779,  19  L. 
ed.  730 ;  Northwestern  Union  Packet  Co.  v. 
Home  Ins.  Co.  154  U.  S.  588,  Appx..  and  20  L. 
ed.  463,  14  Sup.  Ct.  Rep.  168 ;  Hartford  F.  Ins. 
Co.  V.  Var  Duzer,  9  Wall.  784,  note,  19  L.  ed. 
827. 

Decisions  with  reference  to  writs  of  error  to 
inferior  Federal  courts  are,  on  this  point,  inap- 
plicable. Northwestern  Union  Packet  Co.  v. 
Home  Ins.  Co.  154  U.  S.  588,  Appx.,  and  20  L. 
ed.  463,  14  Sup.  Ct.  Rep.  168. 

The  issuance  of  a  citation  is  not  the  equiva- 
lent of  the  allowance  of  the  writ  of  error.  Glea- 
son V.  Florida,  9  Wall.  779,  19  L.  ed.  730. 
Here  proceedings  in  error  to  review  a  judgment 
of  a  state  court  were  dismissed  because  there 
had  been  no  allowance  of  the  writ  of  error,  al- 
though a  citation  had  been  signed  by  an  asso- 
ciate Justice  of  the  Federal  Supreme  Court. 

The  proper  judge  of  the  state  court  is  the 
chief  justice  or  chancellor,  unless  the  court  is 
composed  of  a  single  Judge  or  chancellor,  when 
the  writ  may  be  allowed  by  him.  Bartemeyer 
V.  Iowa,  14  Wall.  26,  20  L.  ed.  792. 

The  allowance  of  a  writ  of  error  by  an  asso- 
ciate judge  of  t^e  New  York  court  of  appeals 
who  does  not  purport  to  act  as  chief  Judge  or 
chief  Judge  pro  tern,  is  not  sufficient,  although 
there  is  an  afildavit  by  counsel  that  the  chief 
Judge  of  the  court  is  abroad  In  Europe,  and  will 
be  for  some  time  to  come.  Havnor  v.  New 
York,  170  U.  S.  408,  42  L.  ed.  1087,  18  Sup.  Ct. 
Rep.  631. 

But  such  writ  was  properly  allowed  where 
signed  in  the  absence  of  the  chief  justice,  by  a 
Judge  who  described  himself  as  presiding  Judge 
of  the  highest  state  court,  since  it  will  be  pre- 
sumed that  he  vas  such  at  the  time  of  signing. 
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diction  which  the  Indiana  court  attempted 
to  exercise,  and  which  the  state  of  Indiana 
claims.  The  judgment  and  the  opinion  of 
the  court  of  appeals  both  disclose  that  the 
decision  was  against  the  right  under  the 
statutes  referred  to,  and  that  it  was  on 
that  ground,  only,  that  the  Indiana  judg- 
ment was  denied  any  force  or  effect.  The 
question  as  to  the  right  of  jurisdiction  suffi- 
cently  appears.  San  Jo86  Land  d  Water  Co. 
V.  San  Jo86  Ranch  Co,  189  U.  S.  177,  180, 
47  L.  ed.  765,  768,  23  Sup.  Ct.  Rep.  487.  It 
is  not  denied  that  that  question  is  one  which 
can  be  taken  to  this  court.  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  13  How.  618,  566, 
14  L.  ed.  249,  269. 

We  pass  to  the  question  decided  by  the 
court  of  appeals.    In  1789  the  state  of  Vir- 


ginia passed  a  statute  known  as  the  Vir- 
ginia compact.  This  statute  proposed  the 
erection  of  the  district  of  Kentudqr  into  an 
independent  state  upon  certain  conditions. 
One  of  these  was:  §  11.  "Seventh,  that  the 
use  and  navigation  of  the  River  Ohio,  so  far 
aa  the  territory  of  the  proposed  state,  or 
the  territory  which  shall  remain  within  the 
limits  of  thift  commonwealth,  lies  thereon, 
shall  be  free  and  common  to  the  citizens  of 
the  United  States,  and  the  respective  juris- 
dictions of  this  commonwealth  and  of  the 
proposed  state  on  the  river  as  aforesaid 
shall  be  concurrent  only  with  the  states 
which  may  possess  the  opposite  shores  of  the 
said  river."  13  Hening,  Stat,  at  L.  17.  (The 
previous  cession  by  Virginia  of  its  rights 
in  the  territory  northwest  of  the  Ohio  had 


natler  v.  Gage,  138  U.  8.  52,  34  L.  ed.  869,  11 
Sup.  Ct.  Hep.  235. 

A  writ  of  error  to  the  superior  court  of  Buf- 
falo may  be  allowed  by  the  chief  Judge  of  the 
New  York  court  of  appeals  to  review  a  judgment 
entered  in  the  inferior  state  court  upon  the  re- 
mission of  the  proceedings  to  that  court.  AI- 
drlch  v.  ^Tltna  Ina  Co.  8  Wall.  491,  19  L.  ed. 
473. 

The  allowance  of  the  writ  is  not  a  matter  of 
right,  whether  sought  from  the  proper  Judge  of 
the  state  court  or  from  a  Justice  of  the  Federal 
Supreme  Court.  Gleason  v.  Florida,  9  Wall. 
779,  19  L.  ed.  730;  State  ea  rel.  Kickbush  v. 
Hoeflinger,  35  Wis.  393 ;  Hamilton  v.  Kneeland, 
1  Nev.  60. 

But  if  any  doubt  exists  as  to  the  right  to  have 
the  writ  of  error,  the  chief  justice  of  the  state 
court,  when  applied  to,  should  allow  the  writ. 
Hamilton  v.  Kneeland,  1  Nev.  60. 

Argument  on  an  application  for  the  allowance 
of  such  a  writ  of  error  has  In  some  instances 
been  allowed  before  the  full  hench  of  the  Fed- 
eral Supreme  Court  because  of  the  urgency  of 
the  case  and  Its  importance.  Twltchell  v.  Penn- 
sylvania, 7  Wall.  321,  19  L.  ed.  223;  Spies  v. 
Illinois.  123  U.  8.  143,  31  L.  ed.  80,  8  Sup.  Ct. 
Rep.  21. 

But  such  applications  will  not  be  entertained 
by  the  court  In  session,  except  when  a  justice 
thereof,  upon  consideration  of  the  record,  deems 
it  proper,  under  special  circumstances,  to  in- 
dorse thereon  a  request  that  counsel  be  per- 
mitted to  proceed  in  that  way.  Re  Ingalls,  130 
U.  S.  548,  35  L.  ed.  266,  11  Sup.  Ct.  Rep.  652. 

"Applications  to  this  court  for  a  writ  of  error 
to  a  state  court,*'  said  Mr.  Chief  Justice  Fuller, 
in  Re  Robertson,  156  U.  8.  183,  39  L.  ed.  389,  15 
Sup.  Ct  Rep.  324,  "are  not  entertained,  unless 
at  the  request  of  one  of  the  members  of  the 
court,  concurred  in  by  his  associates." 

And  such  an  application  will  be  refused  when 
the  Supreme  Court  of  the  United  States,  after 
hearing,  is  of  the  opinion  that  it  is  apparent 
upon  the  face  of  the  record  that  the  allowance 
of  the  writ  could  only  result  In  the  affirmance  of 
the  judgment.  Re  Kemmler,  136  U.  S.  436,  34 
L.  ed.  519,  10  Sup.  Ct.  Rep.  930 ;  Spies  v.  Illi- 
nois, 123  U.  S.  131,  81  L.  ed.  80,  8  Sup.  Ct. 
Rep.  21. 

"That  is,  in  effect,"  said  Mr.  Chief  Justice 
Walte  in  the  case  last  cited,  "what  was  done  in 
Twltchell  V.  Pennsylvania,  7  Wall.  321,  19  L.  ed. 
223,  where  the  writ  was  refused  because  the 
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questions  presented  by  the  record  were  "no  long- 
er subjects  of  discussion  here,*  although,  if  they 
had  been,  in  the  opinion  of  the  court,  'open*  it 
would  have  been  allowed.  When,  under  {  5  of 
our  rule  6,  a  motion  to  affirm  is  united  with  a 
motion  to  dismiss  for  want  of  jurisdiction,  the 
practice  has  been  to  grant  the  motion  to  affirm 
when  *the  question  on  which  our  jurisdiction  de- 
pends was  so  manifestly  decided  right — that  the 
case  ought  not  to  be  held  for  farther  argument.' 
Arrowsmlth  v.  Harmonlng,  118  U.  S.  194,  195, 
30  L.  ed.  243,  6  Sup.  Ct.  Rep.  1023 ;  Church  v. 
Kelsey,  121  U.  S.  282,  30  L.  ed.  960,  7  Sup.  Ct 
Uep.  897.  The  propriety  of  adopting  a  similar 
rule  upon  motions  In  open  court  for  the  allow- 
ance of  a  writ  of  error  lei  apparent,  for  certainly 
we  would  not  be  justified  as  a  court  in  sending 
out  a  writ  to  bring  up  for  review  a  judgment  of 
the  highest  court  of  a  'state  when  It  Is  apparent 
on  the  face  of  the  record  that  our  duty  would  be 
to  grant  a  motion  to  affirm  as  soon  as  It  was 
made  in  proper  form." 

The  writ  of  error  may  be  Issued  by  a  clerk  of 
the  circuit  court  under  the  seal  of  that  court 
Buel  V.  Van  Ness,  8  Wheat  312,  5  L.  ed.  624. 

The  prevailing  custom,  after  the  proper  al- 
lowance of  the  writ,  has  been  for  the  clerk  of 
the  Federal  Supreme  Court,  or  of  the  circuit 
court  of  the  proper  district,  to  Issue  the  writ 
It  seems  very  doubtful  whether  the  clerk  of  the 
state  court  can  Issue  the  writ  on  the  allowance 
of  the  chief  Justice  of  that  court  Bx  parte 
Ralston,  119  U.  S.  613,  30  L.  ed.  606.  7  Sup.  Ct 
Rep.  317.  See  infra,  II.  d, — Miller  v.  Texas. 
153  U.  S.  535,  38  L.  ed.  812,  14  Sup.  Ct  Rep. 
874. 

b.  To  what  court  directed. 

Where  the  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court  over  state  courts  Is  Invoked, 
the  writ  of  error,  though  sued  out  for  the  pur- 
pose of  reviewing  the  decision  of  the  highest 
state  court  to  which  the  cause  could  be  carried, 
is  not  always  directed  to  that  court 

The  writ  of  error  is  to  operate  on  the  court 
having  the  record,  and  not  on  the  parties. 
Cohen  v.  Virginia,  6  Wheat  410,  5  L.  ed.  292. 

It  is  therefore  properly  directed  to  the  court 
which  holds  the  proceedings  as  a  part  of  its  own 
records,  and  exercises  Judicial  power  over  them. 
Hunt  V.  Palao,  4  How.  590,  11  L.  ed.  1115; 
Atherton  v.  Fowler,  91  U.  S.  143,  28  L.  ed.  265 ; 
Gelston  v.  Hoyt,  3  Wheat  246,  4  L.  ed.  381. 
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been  on  condition  that  the  territory  so  coded 
should  be  laid  out  and  formed  into  states. 
Act  of  December  20,  1783,  II  Hening,  Stat. 
at  L.  326. )  The  act  of  Congress  of  February 
4,  1791,  chap.  4  (1  Stat,  at  L.  180),  consents 
and  enacts  that  the  "district  of  Kentucky, 
within  the  jurisdiction  of  the  said  common- 
wealth" of  Virginia,  shall  be  formed  into  a 
new  state,  and  admitted  into  the  Union.  As 
a  preliminary  it  recites  the  consent  of  the 
Virginia  legislature  by  the  above  act  of 
1789. 

Under  article  4,  §  3,  of  the  Constitution, 
a  new  state  could  not  be  formed  in  this 
way  within  the  jurisdiction  of  Virginia, 
within  which  Kentucky  was  recognized  as 
being  by  the  words  last  quoted,  without  the 
consent  of   the   legislature   of   Virginia   as 


well  as  of  Congress.  The  need  of  such  con- 
sent, also,  was  recognized  by  the  recital  in 
the  act  of  Congress.  But,  as  the  consent 
given  by  Virginia  was  conditioned  upon  the 
jurisdiction  of  Kentucky  on  the  Ohio  river 
being  concurrent  only  with  the  states  to  be 
formed  on  the  other  side.  Congress  necessa- 
rily assented  to  and  adopted  this  condition 
when  it  assented  to  the  act  in  which  it  was 
contained.  Green  v.  Biddle,  8  Wheat.  1,  87, 
5  L.  ed.  547,  6G9.  Thus,  after  the  passage 
of  the  two  acts,  it  stood  absolutely  enacted 
by  the  powers  which  between  them  had  ab- 
solute sovereignty  over  all  the  territory  con- 
cerned, that,  when  states  should  be  formed 
on  the  opposite  shores  of  the  river,  they 
should  have  concurrent  jurisdiction  on  the 
river  with  Kentucky.  "This  compact,  by  the 


The  writ  Is  ordinarily  directed  to  the  court 
which  rendered  the  Judgment,  i.  c.^-the  highest 
court  of  a  state  in  which  a  decision  in  the  suit 
conld  he  had.  (As  to  when  Judgment  is  that  of 
the  highest  state  court  see  div.  III.  b,  in  note  to 
Apex.  Transp.  Co.  v.  Garl)ade,  62  L.  R.  A.  513.) 
"It  fa  perhaps  safe  to  say,"  said  Mr.  Chief  Jus- 
tice Waite  In  Atherton  v.  Fowler,  91  U.  S.  143, 
23  L.  ed.  265,  supra,  "that  a  writ  will  never  be 
dismissed  for  want  of  jurisdiction  because  it  Is 
directed  to  the  highest  court  in  which  a  deci- 
sion was  and  could  be  had.  We  may  be  able  In 
all  cases  to  reach  the  record  by  such  a  writ,  and 
may  be  compelled  to  send  out  another  to  a  dif- 
ferent comrt  before  our  object  can  be  accom- 
plished; but  that  It  no  K^ound  for  dismissal. 
We  have  the  right  to  send  there  to  see  if  we  can 
obtain  what  we  want." 

Bat  where  the  record  remains  in  the  Inferior 
state  court  the  writ  of  error  may  be  directed  to 
that  court.  McDonald  y.  Massachusetts,  180 
U.  S.  311,  45  L.  ed-  542.  21  Sup.  Ct.  Rep.  389 ; 
Rothschild  y.  Knight,  184  U.  S.  334,  46  L.  ed. 
573,  22  Sup.  Ct.  Rep.  391. 

Where  the  highest  court  of  a  state  renders 
final  Judgment,  and  sends  that  Judgment  to  the 
court  below  for  execution,  and  with  the  Judg- 
ment the  record,  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  properly  is- 
sues to  the  lower  court.  Wurts  v.  Hoagland, 
105  U.  S.  701,  26  L.  ed.  1109 ;  Gelston  v,  Hoyt, 
3  Wheat  240,  4  L.  ed.  381 :  Green  v.  Van  Bus- 
kerk,  3  Wall.  448,  18  L.  ed.  245;  McGuire  v. 
Massachusetts,  3  Wall.  382,   18  L.  ed.  164. 

And  where  the  highest  court  of  the  state  re- 
verses the  Judgment  of  an  inferior  court,  and 
remands  the  cause  with  directions  to  enter  judg- 
ment in  accordance  with  its  opinion,  and  remits 
the  record  to  that  court,  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  is  prop- 
erly Issued  to  the  lower  court,  although  the 
judgment  is.  In  effect,  the  Judgment  of  the  Su- 
preme Court.  Polleys  v.  Black  River  Improv. 
Co.  113  U.  S.  81,  28  L.  ed.  938,  5  Sup,  Ct.  Rep. 
369. 

But  at  any  time  before  the  remittitur  the  writ 
may  be  directed  to  the  higher  court.  Wurts  v. 
Hoagland.  105  U.  S.  701,  26  L,  ed.  1109. 

The  word  "may,"  as  used  in  this  connection, 
probably  means  "must."  This  Is  the  view  taken 
bv  Mr.  Chief  Justice  Walte  In  Atherton  v. 
Fowler,  91  U.  S.  143.  23  L.  ed.  265,  when  he 
says :  "But  if  the  highest  court  Is  the  legal  cus- 
todian of  Its  own  records,  and  actually  retains 
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them,  we  can  only  send  there.  This,  we  think, 
has  always  been  the  rule  of  practice,  notwith- 
standing Mr.  Justice  Story,  in  delivering  the 
opinion  of  the  court  In  Gelston  v.  Hoyt.  3 
Wheat.  246,  4  L.  ed.  381,  said  that  the  writ 
might  be  'directed  to  either  court  In  which  the 
record  and  Judgment  on  which  it  is  to  act  may 
be  found.'  3  Wheat.  304,  4  L.  ed.  396.  This 
was  In  a  case  where  the  Judgment  bad  been 
rendered  in  the  court  of  appeals  of  New  York,, 
but  after  Its  rendition  the  record  with  the  Judg- 
ment had  been  sent  down  to  the  inferior  court 
there  to  be  preserved  In  accordance  with  the 
law  and  uniform  practice  In  that  state.  Strict- 
ly speaking,  the  record  cannot  l)e  found  In  two 
courts  at  the  same  time.  The  original  record 
may  be  In  one  and  a  copy  in  another,  or  one 
court  may  have  the  record  and  another  the 
means  of  making  one  precisely  the  same  in  air 
respects ;  but  the  record  proper  can  only  be  in 
one  place  at  the  same  time."  "The  rule  may 
therefore,"  continued  the  Justice,  "be  stated  to 
be  that.  If  the  highest  court  has,  after  Judgment,, 
sent  its  record  and  Judgment  In  accordance  witt> 
the  law  of  the  state  to  an  Inferior  court  for 
safe-keeping,  and  no  longer  has  them  in  Its  own 
possession,  we  may  send  our  writ  either  to  the 
highest  court  or  to  the  inferior  court.  If  the 
highest  court  can  and  will,  in  obedIen>ce  to  the 
requlremeut  of  the  writ,  procure  a  return  of  the 
record  and  Judgment  from  the  Inferior  court., 
and  send  them  to  us,  no  writ  need  go  to  the  In> 
ferior  court ;  but.  If  it  fails  to  do  this,  we  may 
ourselves  send  direct  to  the  court  having  the 
record  In  Its  custody  and  under  Its  control.  So^ 
too,  if  we  know  that  the  record  Is  In  the  po<*ses- 
slon  of  the  inferior  court,  and  not  in  the  highest 
court,  we  may  send  there  without  first  calling 
upon  the  highest  court ;  but.  if  the  law  requires 
the  highest  court  to  retain  its  own  records,  and 
they  are  not  In  practice  sent  down  to  the  In- 
ferior court,  our  writ  can  only  go  to  the  highest 
court.  That  court,  belug  the  only  custodian  of 
its  own  records,  is  alone  authorized  to  certify 
them  to  us."  In  this  case  the  writ  was  held 
rightly  to  have  been  directed  to  the  highest 
state  court  which  had  given  the  final  Judgment 
In  the  cause  and  retained  the  record  In  its  owa 
custody. 

And  the  mere  fact  that  the  highest  state  court 
orders  its  Judgment  of  afllrmance  to  be  certified 
to  the  lower  state  court,  where  It  was  received 
and  entered,  does  not  make  It  proper  to  direct 
the  writ  of  error  to  the  lower  court.     Under^ 
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sanction  of  Congress,  has  become  a  law  of 
the  Union.  What  further  legislation  can 
be  desired  for  judicial  action?"  Pennsyl- 
vania V.  Wheeling  d  B.  Bridge  Co.  13  How. 
518,  566,  14  L.  cd.  249,  269. 

It  hardly  is  necessary  to  be  curious  or 
technical  when  dealing  with  law-making 
power,  in  inquiring  precisely  what  legal 
conceptions  shall  be  invoked  in  order  to 
bring  to  pass  what  the  legislature  enacts. 
If  the  law-making  power  says  that  a  matter 
within  its  competence  shall  be  so,  so  it  will 
be,  so  far  as  legal  theory  is  concerned,  with- 
out regard  to  the  eleganiia  juris,  or  wheth- 
er it  fits  that  theory  or  not.  But  there  is  no 
trouble  in  giving  the  subsequently  formed 
states  the  benefit  of  this  legislation.  In  the 
case  of  Kentucky  the  "compact"  which  the 


Virginia  statute  has  been  treated  bj  this 
court  as  creating  ( Oreen  r.  Biddle,  8  Wheat. 
1,  16,  90,  92,  5  L.  ed.  547,  551,  569,  570.) 
may  be  regarded  as  having  been,  in  the  first 
stage,  not  only  a  law,  but  a  continuing  offer 
to  the  expected  new  state  when  it  should 
come  into  being,  which  was  accepted  by  that 
state  when  it  came  into  being  on  the  terms 
prescribed.  And  so  as  to  the  new  states  to 
be  formed  thereafter  on  the  other  side  of  the 
river.  It  is  true  that  they  were  strangers 
to  the  most  immediate  purposes  of  the 
transaction.  But  it  must  be  remembered 
that  this  was  legislation,  and  when  it  is  en- 
acted by  the  sovereign  power,  that  new 
states,  when  formed  by  that  power,  shall 
have  a  certain  jurisdiction,  those  states  a.s 
they   come   into  existence  fall   within  the 


wood  T.  McVeigh,  181  U.  S.  cxix.,  Appx.,  and 
21  L.  ed.  952. 

C.  Form. 

1.  Oenerally. 

By  the  express  provision  of  U.  S.  Rev.  Stat  S 
1004,  writs  0/  error  returnable  to  the  Supreme 
Court  of  the  United  Stetes  "shall  be.  as  nearly 
as  each  case  may  admit,  agreeable  to  the  form 
of  a  writ  of  error  transmitted  to  the  clerks  of 
the  several  circuit  courts  by  the  clerk  of  the 
Supreme  Court,  In  pursuance  of  |  9  of  the  act  of 
May  8.  1792  ri  Stat,  at  L.  278,  chap.  86,  U.  S. 
Comp.  Stat  1901.  p.  713)." 

The  form  of  writ  of  error  adopted  by  the  Su- 
preme Court  of  the  United  States  in  compliance 
with  this  act  requires  that  it  be  issued  in  the 
name  of  the  President  of  the  United  States,  and 
under  the  teste  of  the  chief  justice  of  the  Su- 
preme Court.  Bondurant  v.  Watson,  103  U.  S. 
278,  26  L.  ed.  447. 

If  the  oflice  of  the  chief  justice  of  the  Federal 
Supreme  Court  Is  vacant  the  writ  should  bear 
teste  of  the  associate  justice  next  in  precedence. 
U.  S.  Rev.  Stat  i  911,  U.  S.  Comp.  Stat  1901, 
p.  083. 

The  want  of  the  proper  teste  Is  fatal  to  the 
writ  Moulder  v.  Forrest  154  U.  S.  567,  Appx., 
and  19  L,  ed.  154,  14  Sup.  Ct  Rep.  1207; 
Wells,  P.  &  Co.  V.  McGregor,  13  Wall.  188,  20  L. 
ed.  538;  Germain  v.  Mason.  154  U.  S.  587, 
Appx.,  and  20  L.  ed.  689,  14  Sup.  Ct.  Rep.  1170. 

The  writ  must  be  under  seal  of  the  court 
from  which  it  issues,  and  be  signed  by  the  clerk 
thereof.  U.  S.  Rev.  Stat  {  911,  U.  S.  Comp. 
Stat  1901,  p.  683. 

The  writ  without  seal  Is  void.  Overton  v. 
Cheek.  22  How.  46,  16  L.  ed.  285. 

It  1b  no  objection  to  the  writ  of  error  that  It 
bears  teste  on  the  day  of  Its  Issue.  Atherton  v. 
Fowler,  91  U.  S.  143,  23  L.  ed.  265. 

A  mistake  in  dating  a  writ  of  error  as  though 
Issued  before  judgment  does  not  vitiate  the  writ 
ODowd  V.  Russell,  14  Wall.  402,  20  L.  ed.  857. 

The  writ  of  error  must  be  made  returnable  on 
a  day  certain  therein  named.  Carroll  v.  Dorsey, 
20  How.  204,  15  L.  ed.  803. 

The  form  of  writ  of  error  adopted  and  trans- 
mitted to  the  clerks  of  the  Federal  circuit  courts 
pursuant  to  the  act  of  May  8.  1792.  made  such 
•«Til  returnable  on  the  first  day  of  the  term  of 
the  Supreme  Court  next  ensuing  the  Issuing  of 
the  writ.  Insurance  Co.  v.  Mordccal,  21  How. 
66  L.  R.  A. 


195,  16  L.  ed.  94 ;  Poi-ter  t.  Foley,  21  How.  393, 
16  L.  ed.  154. 

And  this  was  so  no  matter  how  short  the  time 
between  the  date  of  issue  and  that  of  the  return, 
although,  if  the  writ  issued  within  thirty  days 
before  the  meeting  of  the  court  the  defendant  in 
error  was  at  liberty  to  enter  his  appearance  and 
proceed  to  trial,  or  otherwise  the  cause  was  con- 
tinued. National  Bank  of  Commerce  v.  Nation- 
al Bank  of  Commerce,  99  U.  S.  608,  25  L.  ed. 
362 ;  Cox  v.  United  States,  131  U.  8.  c,  Appx.. 
and  19  L.  ed.  500. 

By  a  rule  adopted  at  the  December  term. 
1867,  if  the  Judgment  sought  to  be  reviewed  was 
rendered  lees  than  thirty  days  before  the  first 
day  of  the  next  term  of  the  Federal  Supreme 
Court. the  writ  of  error  might  be  made  return- 
able on  the  third  Monday  of  the  term,  and  be 
served  before  that  day.    Ibid. 

But  under  the  present  rule  (rule  8,  as  pro- 
mulgated January  26,  1891)  all  writs  of  error 
and  appeals  must  be  made  returnable  "not  ex- 
ceeding thirty  days  from  the  day  of  signing  the 
citation,  whether  the  return  day  fall  in  vacation 
or  in  term  time." 

This  period  is,  by  rule  9.  extended  to  sixty 
days,  where  the  cause  arose  in  California,  Ore- 
gon, Nevada,  Washington.  New  Mexico.  Utah. 
Arizona,  Montana,  Wyoming.  North  DakoU, 
South  Dakota,  Alaska,  and  Idaho. 

A  mistake  in  the  return  day  is  ground  for  dis- 
missal.    Puget  Sound  Agrl.  Co.  v.  Pierce  Coun 
ty.  6  Wall.  246,  18  L,  ed.  739. 

Under  the  earlier  practice,  the  writ  however, 
would  not  be  dismissed  because  of  the  interven- 
tion of  a  term  between  the  teste  and  the  term 
to  which  it  was  made  returnable.  Blackwell  v 
Patten,  7  Cranch.  277.  3  L.  ed.  342. 

And  a  mistake  of  a  year  in  the  return  day 
does  not  require  dismissal  where  the  citation  is- 
sued with  the  writ  of  error  directed  the  defend- 
ant in  error  to  appear  on  the  proper  day,  "pur- 
suant to  a  writ  of  error  filed."  McVeigh  v. 
United  States,  8  Wall.  640,  19  L.  ed.  511. 

It  need  not  appear  upon  the  face  of  the  writ 
of  error  from  the  Supreme  Court  of  the  United 
Stales  to  a  state  court  that  it  is  Issued  upon  a 
final  judgment  of  a  state  court,  or  that  such 
court  Is  the  highest  court  in  the  state  In  which 
a  decision  in  the  suit  could  be  had.  Boel  v. 
Van  Ness,  8  Wheat  312,  5  L.  ed.  624. 

An  objection  to  a  substantial  defect  may  be 
taken  at  any  time  before  judgment  Wilson  t. 
Life  &  F.  Ins.  Co.  12  Pet.  140,  9  L.  ed.  1032.       . 
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range  of  the  enactment,  and  have  the  juris- 
<liction.  Whether  they  he  said  to  have  it  by 
way  of  acceptance  of  an  offer,  or  on  the 
theory  of  a  trust  for  them,  or  on  the  ground 
that  jurisdiction  was  attached  to  the  land, 
subject  to  the  condition  that  states  should 
be  formed,  or  by  simple  legislative  fiat,  is 
not  a  material  question,  so  far  as  this  case 
IS  concerned.  With  that  legislation  in  force 
inhere  was  no  need  to  refer  to  it  or  to  re-enact 
it  in  the  act  which  made  Indiana  a  state. 
That  the  states  opposite  to  Kentucky  have 
the  jurisdiction,  whatever  it  is,  over  the 
Ohio  river,  which  the  Virginia  pompact  pro- 
vided for,  was  not  disputed  by  the  majority 
of  the  Kentucky  court  of  appeals,  and  has 
been  recognized  by  this  court  and  elsewhere 
whenever  the  question  has  come  up.    Hen- 


d€i'807h  Bridge  Co,  v.  Henderson,  173  U.  S. 
592,  621,  43  L.  ed.  823,  833,  19  Sup.  Ct.  Rep. 
553;  Arnold  v.  Shields,  6  Dana,  18,  22,  30 
Am.  Dec.  669;  Com.  v.  Qamer,  3  Gratt. 
655,  661,  710,  724,  735,  744;  State  v.  Ifau- 
dre,  64  W.  Va.  122,  63  L.  R.  A.  877,  46  S. 
E.  209;  Carlisle  v.  State,  32  Ind.  56;  Sfter- 
look  V.  Ailing,  44  Ind.  184,  93  U.  S.  99,  23 
L.  ed.  819;  Memphis  d  C,  Packet  Co,  v. 
Pikey,  142  Ind.  304,  309,  310,  40  N.  E.  527 ; 
Blanohard  v.  Porter,  11  Ohio,  138,  142. 

The  question  that  remains,  then,  is  the 
construction  of  the  Virginia  compact.  It 
was  suggested  by  one  of  the  judges  below 
that  the  words  "the  respective  jurisdiction 
.  .  .  shall  be  concurrent  only  with  the 
states  which  may  possess  the  opposite  shore" 
did  not  import  a  future  grant,  but  only  a 


On  the  effect  of  appearance  to  cure  defects  in 
-writ  of  error,  see  infra,  VII. 

2.  Description  of  parties. 

The  writ  of  error  must  contain  the  names  of 
-the  necessarj  parties  to  the  proceeding.  Pear- 
son V.  Tewdall,  96  U.  S.  294,  24  L.  ed.  436. 

It  must  set  out  the  names  of  all  the  parties 
-to  Ihe  Judgment  of  the  court  below.  Smyth  v. 
Strander,  12  How.  327,  13  L.  ed.  1008.  See 
infra,  VIII. 

Failure  to  name  the  husband  in  a  writ  of  er- 
ror 8ue^  out  to  review  a  Judgment  In  favor  of 
bis  wife,  although  he  was  a  necessary  party  to 
the  suit,  is  not  ground  for  dismissal,  where  a 
-citation  was  served  on  him.  Marchand  v. 
Llvandals,  127  U.  8.  775,  32  L.  ed.  324,  8  Sup. 
-Ct.  Hep.  1389. 

The  parties  must  be  described  by  their 
Christian  names,  as  well  as  by  their  surnames. 
United  States  Supreme  Court  Rule  6,  as 
Amended  December  17,  1900. 

The  parties  should  not  be  described  by  the 

name  of  a  firm  (Estis  v.  Trabue,  128  U.  S.  225, 

32  L.  ed.  437,  9  Sup.  Ct.  Rep.  68;  Godbe  v. 

TTootle,  154  U.  S.  576,  Appx.,  and  19  L.  ed.  831. 

14  Sup.  Ct.  Rep.  1167),  or  be  designated  as  *'and 

-others'*  (Deneale  v.  Archer,  8  Pet.  626,  8  L.  ed. 

1032;  Miller  v.  McKenzle,  10  Wall.  582,  19  L. 

-ed.  1043),  or  as  "heirs"   (Wilson  v.  Life  &  P. 

Ins.  Co.  12  Pet,  140,  9  L.  ed,  1032 ;  Davenport 

-V.  Fletcher,  16  How.  142,  14  L.  ed.  879). 

But  where  the  writ  of  error  designated  the  de- 
fendants in  error  as  *'B.  Dreyfus  &  Co.,  Corning 
•A  Co.,  John  Osborn,  Son  &  Co.,**  the  court  re- 
fused to  dismiss  tbe  writ  where  this  was  the 
manner  In  which  the  parties  were  designated  In 
the  record;  and  the  court  thought  that  it  was 
not  at  liberty  to  indulge  the  presumption  that 
there  were  others  who  were  parties,  and  dis- 
miss the  writ  because  they  were  not  named 
therein.  Gumbel  v.  Pitkin,  113  U.  S.  545,  28  L. 
•ed.  1128,  5  Sup.  Ct.  Rep.  616.  The  court  said 
that  the  reason  for  dismissing  the  writ  In  De- 
neale V.  Archer,  8  Pet.  526,  8  L.  ed.  1032,  supra, 
and  the  appeal  In  The  Protector,  11  Wall.  82,  20 
L.  ed.  47.  infra.  III.  a,  where  the  parties  were 
designated  with  the  words  "and  others,"  or  "& 
Co.,"  was  that  the  record  showed  that  there 
were  other  parties  to  the  decree  who  were  not 
otherwise  designated  in  the  writ  or  appeal. 

Failure  of  the  writ  of  error  to  state  who  was 
plaintiff  and  who  defendant  below  Is  not  ma- 
terial, where  the  parties  are  correctly  described 
4»6  L.  R.  A. 


in  the  writ  as  they  must  appear  and  be  styled 
in  the  appellate  court.  Mussina  y.  Cavazos,  6 
Wall.  865,  18  L.  ed.  810. 

d.  Amendments, 

The  early  practice  in  the  Federal  Supreme 
Court  permitted  some  defects  In  the  writ  of  er- 
ror to  be  cured  by  amendment. 

In  Mossman  v.  Hlgglnson,  4  Dall.  12,  1  L.  ed. 
720,  a  writ  of  error  regularly  tested  was 
amended  by  inserting  the  return  day,  which  had 
been  omitted,  sufQcient  matter  appearing  upon 
it  to  Jhow  the  date. 

And  in  Course  v.  Stead,  4  Dall.  22,  1  L.  ed. 
724,  the  writ,  having  been  tested  In  vacation, 
was  held  amendable,  and  in  the  same  case  it 
was  held  that  a  writ  of  error  to  the  "Judges  of 
the  circuit  court,  holden  in  and  for  the  district 
aforesaid,"  where  no  district  was  previously 
named,  might  be  amended  where  sufficient  ap- 
peared on  the  record  to  show  the  district  In- 
tended. 

The  court  later  adopted  a  different  rule,  and 
held  that  the  use  of  the  wrong  return  day  In  the 
writ  was  a  fatal  defect  which  no  amendment 
could  cure.  Insurance  Co.  v.  Mordecal,  21  IJow. 
196.  16  L,  ed.  94 ;  Porter  v.  B'oley,  21  How.  393, 
16  L.  ed.  164. 

And  a  defect  In  the  teste  was  thought  not  to 
be  amendable  without  departure  from  estab- 
lished practice.  Moulder  v.  Forrest,  164  U.  S. 
567.  Appx.,  and  19  L.  ed.  164,  14  Sup.  Ct  Rep. 
1207. 

Nor  could  the  writ  be  amended  by  making  the 
plaintiffs  in  error  defendants  and  vice  versa, 
though  the  mistake  was  obvious  from  the  re- 
cital In  the  bond  and  from  the  citation  and 
service.  Hodge  v.  Williams,  22  How.  87,  16  L. 
ed.  237. 

And  a  writ  of  error  which  was  not  sealed 
until  too  late  to  operate  as  a  supersedeas  could 
not  be  amended  in  that  respect.  Washington  v. 
Dennison,  6  Wall.  496,  18  L.  ed.  863. 

But  by  the  act  of  June  1,  1872,  earrled  for- 
ward Into  the  Revised  Statutes  of  the  United 
States  as  {  1005  (U.  S.  Comp.  Stat.  1901,  p. 
714),  a  very  liberal  power  of  amending  writs  of 
error  In  ail  particulars  of  form  not  prejudicial 
to  the  defendant  In  error  was  conferred  upon 
the  Federal  Supreme  Court.  Bondurant  v. 
Watson,  103  U.  S.  281,  26  L.  ed.  447. 

By  virtue  of  this  enactment,  where  a  writ  of 
error  Is  made  returnable  on  the  wrong  day  the 
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restriction;  that  they  excluded  the  United 
States  or  other  states,  but  left  the  jurisdic- 
tion of  the  states  on  the  two  sides  to  be  de- 
termined by  boundary,  and  therefore  that 
the  jurisdiction  of  Kentucky  was  exclusive 
up  to  its  boundary  line  of  low-water  mark 
on  the  Indiana  side.  This  interpretation 
seems  to  be  without  sufficient  warrant  to  re- 
quire discussion.  A  different  one  has  been 
assumed  hitherto,  and  is  required  by  an  ac- 
curate reading.  The  several  jurisdictions  of 
two  states  respectively  over  adjoining  por- 
tions of  a  river  separated  by  a  boundary 
line  is  no  more  concurrent  than  is  a  similar 
jurisdiction  over  adjoining  counties  <fr 
strips  of  land.  Concurrent  jurisdiction,  prop- 
erly so-called,  on  rivers,  is  familiar  to  our 
legislation,  and  means  the  jurisdiction  of 
two  powers  over  one  and  the  same  place. 


There  is  no  reason  to  give  an  unusual  mean- 
ing to  the  phrase.  See  Sanders  v.  8t.  Louts 
d  N,  0.  Anchor  Line,  97  Mo.  26,  30,  3  L.  R. 
A.  390,  10  S.  W.  595;  Opsahl  v.  Jvdd,  30 
Minn.  120,  129,  130,  14  N.  W.  675;  J.  S. 
Keator  Lumber  Co.  v.  8t,  Croix  Boom  Corp. 
72  Wis.  62,  7  Am.  St  Rep.  837,  38  N.  W. 
529,  and  the  cases  last  cited. 

The  construction  adopted  by  the  majority 
of  the  court  of  appeals  seems  to  us  at  least 
equally  untenable.  It  was  held  that  the 
words  ''meant  only  that  the  states  should 
have  l^slative  jurisdiction."  But  juris- 
diction, whatever  else  or  more  it  may  mean,, 
is  jurisdiotio,  in  its  popular  sense  of  au- 
thority to  apply  the  law  to  the  acts  of  men. 
Vicat,  Vocab.  au5.  v.  See  Rhode  Island  v* 
Massachusetts,  12  Pet.  657,  718,  9  L.  ed, 
1233,  1258.  What  the  Virginia  compact  most 


proper  return  day  may  be  Inserted.  Hampton 
V.  Rouse,  15  Wall.  684,  21  L.  ed.  250 ;  Atherton 
V.  Fowler.  91  U.  8.  143,  23  L.  ed.  265 ;  Natiouai 
Bank  of  Commerce  v.  National  Bank  of  Com- 
merce, 99  U.  S.  608,  25  L.  ed.  362.    ' 

And  where  the  writ  Is  not  made  returnable  on 
any  particular  day  the  defect  may  be  cured  by 
amendment.  Evans  v.  Brown,  109  U.  8.  180, 
27  L.  ed.  898,  8  Sup.  Ct.  Rep.  88. 

But,  although  the  failure  of  a  writ  of  error  to 
state  with  certainty  the  return  day  may  be 
cured  by  amendment,  yet  on  a  motion  to  dis- 
miss, where  no  application  to  amend  is  made, 
and  no  citation  has  been  served,  the  court  will 
not,  on  its  own  motion,  order  amendment.  Sea 
V.  Connecticut  Mut.  L.  Ins.  Co.  154  U.  S.  659, 
Appz.,  and  25  L.  ed.  772,  14  Sup.  Ct.  Rep.  1191. 

If  any  error  can  be  predicated  of  the  fact  that 
the  writ  of  error  to  a  state  court  was  signed  by 
the  clerk  of  that  court,  instead  of  by  the  clerk 
of  the  Supreme  Court  of  the  United  States,  or  of 
the  circuit  court  of  the  United  States  for  the 
proper  district,  it  may  be  cured  by  the  exercise 
of  the  liberal  power  of  amendment  conferred  by 
this  statute.  Miller  v.  Texas,  153  U.  S.  535,  38 
Lu  cd.  812,  14  Sup.  Ct  Rep.  874. 

A  writ  of  error  to  a  state  court,  which  is  in 
every  respect  in  accordance  with  the  form  pre- 
scribed by  the  Supreme  Court  of  the  United 
States  under  the  authority  of  the  act  of  May  8, 
1792,  except  that  it  Is  returnable  on  the  wrong 
day,  bears  the  teste  of  the  chief  justice  of  the 
supreme  court  of  the  state,  and  is  signed  by  the 
chief  Justice  and  the  clerk,  and  sealed  with  the 
seal  of  the  court,  may,  under  this  statute,  be 
amended.  Texas  &  P.  R.  Co.  v.  Kirk,  111  U.  S. 
486,  28  L.  ed.  481,  4  Sup.  Ct.  Rep.  500. 

But  where  the  writ  of  error  ran  In  the  name 
of  the  chief  justice  of  the  highest  state  court  to 
the  clerk  of  that  court,  was  tested  in  the  name 
of  such  chief  justice,  signed  by  the  clerk,  and 
sealed  with  the  seal  of  that  court,  it  was  held 
that  there  was  nothing  to  amend.  Bonduraut 
V.  Watson,  103  U.  S.  278.  26  L.  ed.  447.  *'It 
had  not,'*  said  the  court,  "a  single  requisite  of  a 
writ  of  this  court.  Had  it  been  even  colorably 
issued  from  this  court  it  might  have  been 
amended.  .  .  .  If  we  should  permit  the  par- 
ties to  change  the  seal  or  the  title,  or  to  do 
everything  else  which  this  section  allows,  there 
would  still  be  no  \irit,  for  nothing  has  been 
done,  either  in  the  name  of  the  President  or 
under  the  authority  of  the  United  States.*' 
66  L.  R.  A. 


A  defect  in  a  writ  of  error,  arising  out  of  the 
description  of  parties  as  a  firm,  may  be  cured  bj 
amendment  where  the  record  discloses  the  names 
of  the  individuals  who  compose  it.  Estls  v. 
Trabue.  128  U.  S.  225,  32  L.  ed.  437,  9  Sup.  CL 
Rep.  58. 

A  writ  of  error  sued  out  by  one  administrator 
in  the  name  of  another  administrator  who 
brought  the  suit  is  properly  amended  by  sub- 
stituting the  former's  name,  where  the  con- 
troversy Is  as  to  which  represented  the  estate. 
Walton  V.  Marietta  Chair  Co.  157  U.  8.  342,  39 
L.  ed.  725,  15  Sup.  Ct.  Rep.  626. 

Where  the  writ  of  error  sued  out  to  review  a 
judgment  entered  on  an  appeal  bond  against  the 
appellant  and  his  sureties  contained  no  men- 
tion of  the  latter,  the  writ  was  amended  by  in- 
serting therein  as  plaintiffs  in  error  the  names 
of  the  sureties.  Inland  &  S.  Coasting  Co.  v. 
Tolson  (136  U.  S.  572,  34  L.  ed.  539,  10  Sup. 
Ct.  Rep.  1063. 

But  where  the  writ  of  error  was  sued  out  by 
a  part  only  of  joint  defendants  against  whom 
a  joint  judgment  was  rendered,  the  Supreme 
Court  of  the  United  States  refused  to  permit  an 
amendment  by  inserting  the  names  of  the  other 
defendants  as  plaintiffs  in  error.  Mason  v. 
United  States,  136  U.  S.  581,  34  L.  ed.  545,  10 
Sup.  Ct.  Rep.  1062. 

An  amendment  of  a  writ  of  error  to  a  state 
court  to  cure  a  defective  statement  of  the  par« 
ties  thereto  will  not  be  allowed  where  the  ques- 
tions presented  have  been  many  times  decided, 
as  to  grant  such  amendment  would  lead  only  to 
unnecessary  delay  and  expense.  Pearson  v. 
Yewdall,  95  U.  S.  204,  24  L.  ed.  436. 

e.  Service. 

The  service  of  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  is  the  lodging  of  the  copy 
thereof  for  the  adverse  party  in  the  office  of 
the  clerk  where  judgment  was  rendered.  Wood 
V.  Lide,  4  Cranch.  180,  2  L.  ed.  588. 

It  is  served  when  deposited  with  the  clerk 
of  the  court  to  whose  judges  It  Is  directed.  Mus- 
sina V.  Cavazos,  6  Wall.  355,  18  L.  ed.  810. 

The  failure  of  such  clerk  to  indorse  the  writ 
as  filed  cannot,  under  the  rule  laid  down  In 
Mutual  L.  Ins.  Co.  v.  Phinney,  178  U.  8.  327. 
44  L.  ed.  1088,  20  Sup.  Ct  Rep.  906,  as  govern- 
ing error  from  a  circuit  court  of  appeals  to  a 
circuit  court,  defeat  the  transfer  of  the  cause^ 
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certainly  conferred  on  the  states  north  of 
the  Ohio  was  the  right  to  administer  the  law 
below  low-water  mark  on  the  river,  and,  as 
part  of  that  right,  the  right  to  serve  process 
there  with  effect.  State  v.  Mullen^  35  Iowa, 
199,  205,  20U.  What  more  jurisdiction,  as 
used  in  the  statute,  may  embrace,  or  what 
law  or  laws  properly  would  determine  the 
civil  or  criminal  effects  of  acts  done  upon 
the  river,  we  have  no  occasion  to  decide  in 
this  case.  But  so  far  as  applicable  we  adopt 
the  statement  of  Chief  Justice  Robertson  in 
Arnold  v.  Shields,  5  Dana,  18,  22,  30  Am. 
Dec.  669,  673:  '^Jurisdiction,  unqualified,  be- 
ing, as  it  is,  the  sovereign  authority  to  make, 
decide  on,  and  execute  laws,  a  concurrence 
of  jurisdiction,  therefore,  must  entitle  Indi- 
ana to  as  much  power — legislative,  judicial, 


and  executive — ^as  that  possessed  by  Ken- 
tucky over  so  much  of  the  Ohio  river  as- 
flows  between  them." 

The  conveniences  and  inconveniences  of 
concurrent  jurisdiction  both  are  obvious, 
and  do  not  need  to  be  stated.  We  have  noth- 
ing to  do  with  them  when  the  law-making- 
power  has  spoken.  To  avoid  misunderstand- 
ing it  may  be  well  to  add  that  the  concur- 
rent jurisdiction  given  is  jurisdiction  "on'' 
the  river,  and  does  not  extend  to  permanent 
structures  attached  to  the  river  bed  and 
within  the  boundary  of  one  or  the  other 
state.  Therefore,  such  cases  as  Mississippi 
d  M,  R.  Co.  v.  Ward,  2  Black,  485,  17  L. 
ed.  311,  do  not  apply.  State  v.  Mullen,  S5- 
Iowa,  199,  200,  207. 

Judgment  reversed. 


where  the  Judge  has  done  all  that  Is  necessary 
for  him  to  do,  and  the  party  seeking  review  has 
done  all  that  is  required  of  him. 

When  served  at  any  time  before  the  return 
day  the  service  is  good.  Wood  v.  IJde,  4  Cranch, 
ISO,  2  L.  ed.  588 ;  United  States  Supreme  Court 
Rule  8,  i  5. 

The  fact  that  another  writ  of  error  and  an- 
other citation,  not  served,  were  issued,  cannot 
prejudice  the  writ  and  citation  which  were  duly 
issued  and  served.  Davidson  v.  Lanier,  4  Wall. 
447,  18  L.  ed.  377. 

III.  The  appeal, 

a.  General  requirements. 

Originally  such  decrees  in  equity  and  admi- 
ralty as  were  reviewable  in  the  Federal  Supreme 
Court  could  only  be  brought  up  by  writ  of  error, 
but  by  the  act  of  March  3,  1803,  a  review  by 
appeal  was  substituted  in  place  of  a  writ  of 
error  in  reviewing  decrees  of  district  and  cir- 
cuit courts  in  such  cases. 

Such  review  was  made  subject  to  the  same 
rules,  regulations,  and  restrictions  as  were,  or 
might  be,  prescribed  for  writs  of  error.  The 
Protector,  11  Wall.  82,  20  L.  ed.  47 ;  Owlngs  v. 
Klncannon,  7  Pet.  399,  8  L.  ed.  727. 

And  this  provision  was  carried  forward  into 
the  Revised  Statutes  as  $  1012  (U.  S.  Comp. 
Stat.  1901,  p.  716).  Danville  v.  Brown,  128  U. 
S.  503,  32  L.  ed.  507,  9  Sup.  Ct  Rep.  149. 
.  This  provision  would  doubtless,  even  without 
United  States  Supreme  Court  rule  8,  §  4,  and 
rule  9,  S  5,  require  the  same  return  day  for  ap- 
peals as  foi;  writs  of  error.    See  supra,  II.  c,  1. 

Special  regulations  respecting  appeals  from 
the  court  of  claims  have  been  prescribed  by  the 
Federal  Supreme  Court  under  the  authority  of 
U.  S.  Rev.  Stat.  {  708,  U.  S.  Comp.  Stat.  1901, 
p.  575.  See  infra.  III.  b;  V.  c,  2,— United 
SUtes  V.  Adams,  6  Wall.  101,  18  L.  ed.  792. 

I'here  are  also  some  special  regulations  pre- 
scribed for  appeals  in  bankruptcy  cases  by  Gen- 
eral Orders  in  Bankruptcy,  rule  36,  promul- 
li^ted  under  the  authority  conferred  by  |  25 
of  the  bankruptcy  act  of  July  1,  1898.  See, 
particularly,  infra.  III.  b ;  V.  a,  1. 

b.  Allowance, 

Here,  as  lu  the  case  of  writs  of  error  (see 
supra,  II.  a,  1),  the  usual  practice  is  to  have 
the  appeal  allowed  on  petition.  But  there  is 
66  L.  R.  A. 


even  less  reason  for  the  formal  allowance  of  an 
appeal  than  for  an  allowance  of  a  writ  of  error. 
"An  appeal  to  this  court  In  a  proper  case  ib  » 
matter  of  right,*'  said  Mr.  Chief  Justice  Waite 
in  Brown  v.  McConneli,  124  U.  S.  489,  31  L.  ed. 
495,  8  Sup.  Ct.  Rep.  559,  "and  its  allowance  Is  in- 
reality  nothing  more  than  the  doing  of  those 
things  which  are  necessary  to  give  the  appellant 
the  means  of  invoking  our  jurisdiction.  A  writ 
of  error  is  the  process  of  this  court,  and  it  is 
issued,  therefore,  only  upon  our  authority ;  but 
an  appeal  can  be  taken  without  any  action*  by 
this  court.  All  that  need  be  done  to  get  an  ap- 
peal is  for  the  appellant  to  cite  his  adversary  In 
the  proper  way  to  appear  before  this  court,  and 
for  him  to  docket  the  case  here  at  the  proper 
time." 

When,  therefore,  the  proper  Judge  takes  se* 
curity  on  an  appeal,  and  signs  the  citation, 
when  one  is  necessary,  he  allows  the  appeal.  No 
formal  order  of  allowance  is  necessary.  Bran- 
dies V.  Cochrane,  105  U.  S.  262,  26  L.  ed.  989 ; 
Sage  V.  Central  R.  Co.  96  U.  S.  712,  24  L.  ed. 
641. 

The  signing  of  the  citation  In  time  by  the 
lower  court  without  taking  the  requisite  security 
is  a  sufficient  allowance  of  the  appeal.  Brown 
V.  McConneli,  124  U.  S.  489,  31  L.  ed.  495,  8 
Sup.  Ct.  Rep.  559 ;  Stewart  v.  Masterson,  124 
U.  S.  493,  81  L.  ed.  507,  8  Sup.  Ct.  Rep.  561. 

"There  is  nothing  in  the  case  of  Castro  v. 
United  States,  3  Wall.  46,  18  L.  ed.  163.  or  in 
that  of  United  States  v.  Curry,  6  How.  106,  12 
L.  ed.  363,**  said  Mr.  Chief  Justice  Waite  in 
Brown  v.  McConneli,  124  U.  S.  489.  31  L.  ed. 
495,  8  Sup.  Ct.  Rep.  559,  supra,  "which  is  at 
all  inconsistent  with  our  present  ruling  to  the- 
effect  that  in  ordinary  cases  the  signing  of  a 
citation  in  time  by  the  proper  justice  or  Judge 
is  a  sufficient  allowance  of  an  appeal.  Castro's 
Case  arose  under  the  act  of  March  3,  1851  (0 
Stat  at  L.  631,  chap.  41),  to  ascertain  and 
settle  private  land  claims  In  California,  which 
required  if  9)  appeals  to  be  granted  by  the  dis- 
trict court  on  the  application  of  the  party 
against  whom  the  judgment  was  rendered. 
Clearly,  a  citation  signed  by  a  Judge  out  of 
court  would  not  be  the  allowance  of  an  appeal 
under  that  statute,  because  that  appeal  must  I>e 
allowed  by  the  court  Curry's  Case  arose  under 
the  act  of  May  26,  1824  (4  Stat  at  L.  52.  chap. 
173),  which  required  an  appeal  to  be  taken 
within  one  year  from  the  time  of  the  rendition 
of  the  Judgment  (|  2),  and  the  citation  was  not 
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signed  before  the  end  of  that  time.  The  Juris- 
diction  of  this  court  depended,  therefore,  en- 
tirely  on  the  first  appeal,  which  had  become  in- 
operative by  failure  to  docket  it  at  the  return 
term." 

Nor  is  there  anything  inconsistent  with  this 
ruling  in  the  case  of  Pierce  t.  Coz,  9  Wall.  786, 
19  L.  ed.  786,  which  dismissed  an  appeal  from 
the  supreme  court  of  the  District  of  Columbia 
because  there  was  no  evidence  in  the  record  of 
the  allowance  of  an  appeal.  This  appeal  was 
taken  under  the  act  of  March  3,  1863,  |  11, 
which  authorized  such  appeals  in  the  same  cases 
and  in  like  manuer  as  from  the  circuit  court  of 
the  United  States  for  th£  l^istrict  of  Columbia. 
This  particular  appeal,  therefore,  being  in  a  case 
In  which  the  amount  in  controversy  was  less 
than  $1,000,  was  subject  to  the  provision  of  the 
act  of  April  2,  1816,  regulating  appeals  from  the 
circuit  court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  requiring  a  formal  allowance 
of  the  appeal  where  the  amount  in  dispute  is 
less  than  $1,000. 

And  If  the  contrary  doctrine  can  be  regarded 
as  established  by  Yeaton  v.  Lenox,  7  Pet.  220,  8 
L.  ed.  664,  and  Barrel  v.  Western  Transp.  Co. 
3  Wall.  424,  18  L.  ed.  168,  It  necessarily  was 
overthrown  by  Brown  v.  McConnell,  124  U.  S. 
489,  31  L.  ed.  495,  8  Sup.  Ct.  Rep.  559,  supra. 

It  is  true  that  the  provisions  of  United  States 
Supreme  Court  rule  35,  quoted  supra,  II.  a,  1, 
adopted  since  the  enactment  of  the  circuit  court 
of  appeals  act  of  March  3,  1891,  evidently  con- 
template a  formal  petition  for  and  an  allowance 
of  direct  appeals  from  circuit  or  district  courts 
taken  under  that  statute  to  the  Federal  Supreme 
Court.  And,  as  intimated  in  discussing  the  ne- 
cessity of  an  allowance  of  writs  of  error  (see 
supra,  II.  a,  1),  it  wou^d  seem  safer  to  conform 
to  the  common  practice.  And  in  Re  Durrant. 
84  Fed.  317,  an  order  allowing  such  an  appeal  Is 
said  to  be  an  essential  requirement ;  and  the 
court  said  that,  if  an  order  allowing  such  ap- 
peal is  denied  by  a  Judge  of  the  court  In  which 
the  case  Is  heard,  an  appeal  cannot  be  perfected 
without  an  order  of  allowance  made  by  some 
one  of  the  other  Judges  named  in  the  rule,  or 
unless  the  Supreme  Court,  by  a  writ  of  man- 
damus Issued  in  the  aid  of  its  appellate  Juris- 
diction, directs  the  inferior  court  to  allow  the 
appeal. 

The  regulations  which  the  Supreme  Court  of 
the  United  States,  acting  In  accordance  with  act 
of  March  3,  1863,  prescribed  to  govern  the  tak- 
ing of  api)eals  from  the  court  of  claims  require 
an  order  of  allowance  of  such  appeals,  either  by 
the  court  of  claims,  or  by  the  chief  Justice  there- 
of in  vacation.  United  States  v.  Adams,  6  Wall. 
101,  18  L.  ed.  702. 

Appeals  to  the  Federal  Supreme  Court  In 
bankruptcy  cases  shall  be  allowed  by  a  Judge  of 
the  court  appealed  from,  or  by  a  Justice  of  the 
appellate  court.  General  Orders  in  Bankruptcy, 
Rule  36. 

Where  the  appeal  was  prayed  and  subsequent- 
ly the  appeal  bond  was  filed  in  the  lower  court 
and  approved  by  one  of  the  Judges  thereof  It 
may  properly  be  Inferred  that  an  appeal  was  ac- 
tually allowed.  Washington,  G.  &  A.  R.  Co.  v. 
Bradley,  7  Wall.  575,  19  L.  ed.  274. 

If  a  formal  allowance  of  an  appeal  to  the 
Federal  Supreme  Court  is  essential,  the  lower 
court  will  enter  an  order  to  that  effect  nunc  pro 
tunc  where  the  appeal  bond  has  been  approved, 
and  both  court  and  counsel  understood  that  an 
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appeal  was  desired  and  Intended.    Ntcholaon  v. 
Chicago,  5  Biss.  89,  Fed.  Cas.  No.  10.248. 

A  party  wishing  an  appeal  should  make  an 
application  for  Its  allowance  in  open  court 
(Yeaton  v.  Lenox,  7  Pet.  220,  8  L.  ed.  664; 
Mussina  v.  Cavazos,  20  How.  280,  15  L.  ed. 
878),  or  to  the  Judge  at  his  chambers  (Mussina 
V.  Cavasos,  20  How.  280,  15  L.  ed.  878 ;  Hudglns 
V.  Kemp.  18  How.  580,  15  Ll  ed.  511). 

And  in  either  case  it  may  be  made  orally  or 
in  writing.  And  it  need  not  be  entered  in  the 
minutes  of  the  court,  or  be  recorded.  Hudglns 
V.  Kemp,  18  How.  530,  15  L.  ed.  511. 

The  provision  of  the  act  of  March  3,  1803, 
making  appeals  in  equity  subject  to  the  same 
rules,  regulations,  and  restrictions  controlling 
writs  of  error,  renders  applicable  to  sach  ap- 
peals the  requirements  prescribed  for  writs  of 
error  respecting  the  Judge  by  whom  they  may  be 
granted.  United  States  v.  Hooe,  8  Cranch,  73, 
2  L.  ed.  370. 

Whoever  can  sign  a  citation  may  allow  an 
appeal.  Sage  v.  Central  R.  Co.  96  U.  S.  715.  24 
L.  ed.  643. 

Direct  appeals  from  circuit  or  district  courts 
to  the  Federal  Supreme  Court  under  the  circuit 
courts  of  appeals  act  of  March  8.  1891,  may.  by 
the  express  terms  of  United  States  Supreme 
Court  rule  ^6,  "be  allowed  in  term  time  or  in 
vacation,  by  any  Justice  of  this  court,  or  by  any 
circuit  Judge  withUi  his  circuit,  or  by  any  dis- 
trict Judge  within  his  district."  Re  Claasen, 
140  U.  S.  200,  35  L.  ed.  409,  11  Sup.  Ct.  Rep. 
735. 

It  had  previously  been  held  that  an  appeal  to 
the  Federal  Supreme  Court  from  a  decree  of  a 
circuit  court,  rendered  in  the  exercise  of  Its  ap- 
pellate Jurisdiction  over  district  courte.  might 
be  allowed  by  the  district  Judge.  Rodd  v. 
Heartt,  17  Wall.  354.  21  L.  ed.  627. 

An  appeal  to  the  Federal  Supreme  Court  to 
review  a  decision  of  the  court  of  private  land 
claims  may  be  allowed  by  an  associate  Justice  of 
thai  court  by  virtue  of  the  9th  section  of  the 
act  creating  it,  which  provides  for  appeals  in 
the  same  manner  and  under  the  same  conditions 
as  appeals  from  Federal  circuit  courts  in  which, 
by  U.  S.  Rev.  Stat.  I  009,  U.  S.  Comp.  Stat. 
1901,  p.  712.  any  Judge  of  such  court  has  the 
power  to  act.  United  States  v.  Pena,  175  U.  S. 
500,  44  L.  ed.  251,  20  Sup,  Ct  Rep.  165, 

An  appeal  being  a  matter  of  right  (The 
Douro.  3  Wall.  564,  18  L.  ed.  168),  its  allowance 
may  be  compelled  by  mandamus  {Ew  parte 
Jordan,  94  U.  S.  248,  24  L.  ed.  123 ;  Bw  parte 
South  &  North  Ala.  R,  Co.  95  U.  S.  221,  24  L. 
ed.  355)  ;  but  a  clear  right  to  appeal  must  be 
shown  (Ew  parte  Cutting,  94  U.  S.  14,  24  L.  ed. 
49). 

Since  an  appeal  may  be  prayed  In  open  court, 
where  such  prayer  is  refused  the  writ  of  man- 
damus may  be  directed  to  the  lower  court  as 
a  court.  Such  was  the  case  in  E»  parte  Jor- 
dan, 94  U.  S.  248,  24  L.  ed.  123,  supra.  Com- 
pare Ex  parte  Virginia  (Re  Barksdale).  112  U. 
S.  177,  28  L.  ed.  691.  5  Sup.  Ct.  Rep.  421,  supra, 
II.  a,  1,  where  mandamus  to  a  circuit  court  to 
compel  the  allowance  of  a  writ  of  error  was  de- 
nied because  no  action  of  the  circuit  court  as  a 
court  was  essential,  and  it  did  not  appear  that 
any  application  had  been  made  to  either  of  the 
Judges  of  the  circuit  court  to  approve  security 
or  to  sign  a  citation.  "If  tbey  should  refuse  on 
application  hereafter,"  said  Mr.  Chief  Justice 
Walte,  "resort  may  be  had  to  either  of  the  jus- 
tices of  this  court     It  will  be  time  enough  to 
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.-apply  for  a  mandamns  when  all  tbese  remedies  ! 
have  failed." 

And  prior  to  the  act  of  February  9,  1893, 
'C.*«atlng  a  court  of  appeals  for  the  District  of 
•Columbia  with  appellate  jurisdiction  oyer  the 
supreme  court  of  that  District,  the  appeal  which 
rthen  lay  to  the  Federal  Supreme  Court  from  a 
•decree  of  the  supreme  court  of  the  District  ren- 
•dered  at  a  general  term  could  be  allowed  by  the 
•court  when  sitting  in  special  term.  Richards  ▼. 
Mackan.  113  U.  S.  539,  28  L.  ed.  1132,  5  Sup.  Ct. 
£ep.  535. 

c.  Dewription  of  parties. 

As  In  the  case  of  writs  of  error  (see  supra, 
11.  d),  the  court  at  one  time  held  that  a  defect 
In  the  title  of  the  parties  in  the  appeal  as  al- 
lowed could  not  be  cured  by  amendment.  The 
J>rotector,  11  Wall.  82,  20  L,  ed.  47.  Here  It 
was  held  that  an  appeal  taken  by  a  designated 
-person  "&  Co."  against  a  ship  "and  owners" 
•could  not  be  amended  by  inserting  the  names  of 
-the  missing  parties. 

But  with  the  enactment  of  June  1,  1872,  S  3 
rnow  U.  S.  Rev.  Stat.  I  1005,  U.  S.  Comp.  Stat. 
1901,  p.  714),  allowing  amendments  of  writs  of 
-error  in  certain  cases,  came  a  corresponding 
.change  with  reference  to  amendments  of  ap- 
j)eal8,  and  a  defect  arising  out  of  the  descrip- 
tion of  the  parties  to  an  appeal  by  the  firm 
name  was  held  curable  by  amendment.  Moore 
-V.  Simonds,  100  U.  8.  145,  25  L.  ed.  590 ;  United 
States  V.  Schoverllng,  140  U.  S.  76,  36  L.  ed. 
^93,  13  Sup.  Ct.  Rep.  24. 

The  mere  clerical  omission  of  the  word  "de- 
fendants" in  the  recital  in  the  record  of  the 
taking  of  the  appeal  is  not  ground  for  dismissal 
-on  the  theory  that  the  real  persons  interested 
were  not  made  parties.  Adams  t.  Law,  16  How. 
144,  14  L.  ed.  880. 

An  appeal  will  not  be  dismissed  because  In  the 
order  allowing  it  the  appellees  are  not  named, 
where  it  is  stated  that  the  other  parties  to  the 
-decree  are  appellees,  and  the  bond  on  the  api)eal 
^ives  their  names  In  full.  Richardson  y.  Green, 
130  U.  S.  104,  32  L.  ed.  872,  9  Sup.  Ct,  Rep.  443. 

An  appeal  by  persons  describing  themselves 
l>y  their  Individual  names,  and  as  state  treas- 
urer and  auditor  respectively,  and  as,  "ca?  of- 
jlcio,  the  levee  board,"  must  be  deemed  an  ap- 
peal by  the  board,  although  the  original  board 
has  been  abolished,  where  the  appellants  have 
l>een  constituted  such  board  ea  officio  chiefly  to 
finish  up  its  business,  and  a  bill  of  revivor  had 
been  filed  against  them  in  a  suit  against  such 
board.  Hemingway  v.  Stansell,  106  U.  S.  399, 
27  L.  ed.  246,  1  Sup.  Ct.  Rep.  473. 

IV.  The  oiiation. 

a.  Necessiijf. 

1.  On  appeal. 

With  the  single  exception  hereinafter  noted, 
a  citation  or  some  equivalent  notice  to  bring  In 
the  adverse  party  is  Indispensable  unless  waived. 
Hewitt  y.  Filbert,  116  U.  S.  142,  29  L.  ed.  581, 
-6  Sup.  Ct.  Rep.  319 ;  Jacobs  v.  George.  150  U.  S. 
415,  37  L.  ed.  1127.  14  Sup.  Ct.  Rep.  159 ;  Gar- 
rison V.  Cass  County,  6  Wall.  823,  18  L.  ed.  491 ; 
A!vlBO  v.  United  States,  5  Wall.  824.  18  L.  ed. 
492 :  Hogan  v.  Ross,  9  How.  602.  13  L.  ed.  276 ; 
IMuftsina  v.  Cavazos,  20  How.  280,  15  L.  ed.  878 : 
Monger  v.  Shirley,  131  U.  S.  ex.,  Appx.,  and  20 
I.,  cd.  635 ;  United  States  y.  Curry,  6  How.  106, 
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12  L.  ed.  363 ;  Bm  parte  Crenshaw,  16  Pet  119, 
10  L.  ed.  682. 

It  is  true  that  there  are  statements  in  Evans 
v.  State  Nat.  Bank,  134  U.  8.  330,  38  L.  ed. 
917,  10  Sup.  Ct.  Rep.  493,  and  Mendenhall  v. 
Hall,  134  U.  S.  559,  88  L.  ed.  1012,  10  Sup.  Ct 
Rep.  616,  which  seem  inconsistent  with  the  rule 
just  stated,  bat  these  cannot  be  regarded  as  ma- 
terial in  view  of  the  subsequent  case  of  Jacobs 
V.  George,  150  U.  S.  415,  87  L.  ed.  1127,  14  Sup. 
Ct  Rep.  159,  where  the  appeal  was  dismissed 
for  the  lack  of  a  citation,  the  court  laying  down 
the  rules  governing  this  question  in  these 
words :  "It  must  be  regarded  as  settled  that : 
(1)  Where  an  appeal  is  allowed  in  open  court, 
and  perfected  during  the  term  at  which  the  de- 
cree or  Judgment  appealed  from  was  rendered, 
no  citation  is  necessary ;  (2)  where  the  appeal 
Is  allowed  at  the  term  of  the  decree  or  Judg- 
ment, but  not  perfected  until  after  the  term,  a 
citation  is  necessary  to  bring  in  the  parties; 
but,  if  the  appeal  be  docketed  here  at  our  next 
ensuing  term,  or  the  record  reaches  the  clerk's 
hands  seasonably  for  that  term,  and  legal  ex- 
cuse exists  for  lack  of  docketing,  a  citation 
may  be  issued  by  leave  of  this  court,  although 
the  time  for  taking  the  appeal  has  elapsed;  (3) 
where  the  appeal  is  allowed  at  a  term  subse- 
quently to  that  of  the  decree  or  Judgment,  a  cita- 
tion is  necessary,  but  may  be  issued  properly  re- 
turnable, eveu  after  the  expiration  of  the  time 
for  taking  the  appeal,  if  the  allowance  of  the  ap- 
peal were  before;  (4)  bnt  a  citation  is  one  of 
the  necessary  elements  of  an  appeal  taken  after 
the  term,  and,  if  it  is  not  issued  and  served  be- 
fore the  end  of  the  next  ensuing  term  of  this 
court,  and  not  waived,  the  appeal  becomes  inop- 
erative." 

On  the  effect  of  appearance  to  cure  lack  of 
citation,  see  infra,  VII. 

The  exception  noted  in  Jacobs  v.  George,  150 
U.  S.  415,  87  L.  ed.  1127,  14  Sup.  Ct.  Rep.  150 
supra,  vie.,  that,  where  an  appeal  is  allowed  in 
open  court,  and  is  perfected  during  the  term  at 
which  the  decree  or  judgment  appealed  from 
was  rendered,  no  citation  is  necessary, — has 
long  been  recognized.  Hudgins  y.  Kemp.  18 
How.  530,  15  L.  ed.  511 ;  Reily  v.  Lamar,  2 
Crnnch,  344,  2  L.  ed.  300 :  Brockett  v.  Brockett. 
2  How.  238,  11  L.  ed.  251 ;  Sllsby  v.  Foote,  20 
How.  290.  15  L.  ed.  822 ;  United  States  v.  Vigil. 
10  Wall.  423,  19  L.  ed.  954 ;  Milner  v.  Meek,  95 
U.  S.  252,  24  L.  ed.  444  ;  Miltenberger  v.  Logans- 
port,  C.  &  S.  W.  R.  Co.  106  U.  S.  286,  27  L.  ed. 
117,  1  Sup.  Ct  Rep.  140;  Brown  v.  McConnell, 
124  U.  S.  489,  31  L.  ed.  495,  8  Sup.  Ct.  Rep.  559. 

The  reason  for  the  exception  is  that  the  sole 
object  of  the  citation  is  to  give  notice  to  the 
adverse  party ;  and,  since  a  party  to  a  suit  Is 
constructively  present  in  court  during  the  entire 
term  at  which  his  cause  Is  for  hearing,  and  the 
doings  of  the  court  are  matters  of  record  at  the 
time,  he  Is  qhargeable  with  notice  of  all  that  is 
done  during  the  term  affecting  his  suit,  because, 
if  actually  absent  when  an  order  Is  made,  he  can 
on  his  return  obtain  full  information  by  an  ex- 
amination of  the  miuutes.  Chicago  &  P.  R.  Co. 
V.  Blair,  100  U.  S.  661,  25  L.  ed.  587. 

To  he  technically  sufficient,  so  as  to  render 
the  citation  unnecessary,  the  taking  of  the  ap- 
peal should  appear  on  the  records  of  the  court. 
Ihid.;  Vansant  v.  Electro-Magnetic  Gaslight  Co. 
99  U.  S.  213.  25  L.  ed.  265. 

Still,  an  appeal  otherwise  regular  would  prob- 
aoly  not  l)c  dismissed  for  want  of  a  citation  if  it 
appeared   by   clear   and   unmistakable   evidence 
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oQtslde  the  record  that  the  allowance  was  made 
In  open  court  at  the  proper  term,  and  that  the 
appellee  had  actual  notice  of  what  had  been 
done.  Chicago  &  P.  B.  Co.  y.  Blair.  100  U.  S. 
661,  25  L.  ed.  587. 

Even  where  the  appeal  waa  taken  in  open 
court  and  at  the  same  term,  yet,  if  the  security 
is  not  given  until  after  the  term,  a  citation  is 
eastntial.  Sage  y.  Central  R.  Co.  96  U.  S.  712, 
24  L.  ed.  641 ;  First  Nat  Bank  y.  Omaha,  96  U. 
S.  737,  24  L.  ed.  881 ;  Haukins  v.  St.  Louis  &  8. 
E.  R.  Co.  109  U.  S.  106,  27  L.  ed.  873,  3  Sup. 
Ct,  Rep.  72 ;  Goodwin  y.  Fox,  120  U.  S.  775,  30 
L.  ed.  815,  7  Sup.  Ct.  Rep.  779 ;  Hewitt  y.  Fil- 
bert, 116  U.  S.  142,  29  L.  ed.  581,  6  Sup.  Ct.  Rep. 
819 ;  Dodge  y.  Knowles,  114  U.  S.  436,  29  L.  ed. 
296,  5  SuD.  Ct.  Rep.  1108,  1197. 

Dut  in  such  cases  the  want  of  a  citation  may 
be  supplied  If  the  ap];>eal  is  otherwise  properly 
perfected.  Dodge  y.  Knowles,  114  U.  S.  436, 
29  L.  ed.  296,  5  Sup.  Ct.  Rep.  1108,  1197; 
Brown  y.  McConnell,  124  U.  S.  489,  31  L.  ed. 
495,  8  Sup.  Ct.  Rep.  559 ;  Richardson  y.  Green, 
130  U.  S.  104,  32  L.  ed.  872,  9  Sup.  Ct.  Rep.  443 ; 
Jacobs  y.  George,  150  U.  S.  416,  37  L.  ed.  1127, 
14  Sup.  Ct  Rep.  159. 

And  this  is  true  even  though  the  time  for  tak- 
ing an  appeal  has  then  elapsed.  Dodge  y. 
Knowles,  114  U.  8.  436,  29  L.  ed.  296,  5  Sup. 
Ct.  Rep.  1108,  1197;  Jacobs  v.  George,  150  \j. 
8.  415,  37  L.  ed.  1127,  14  Sup.  Ct  Rep.  159. 

Even  where  the  appellees  were  present  by 
their  solicitors  when  an  appeal  was  allowed  in 
open  court,  but  at  a  term  subsequent  to  that  at 
which  the  decree  appealed  from  was  rendered,  a 
citation  was  held,  in  Chicago  &  P.  R.  Co.  y. 
Blair,  100  U.  S.  661,  25  L.  ed.  587,  to  be  neces- 
sary. But,  because  the  appellants  might  well 
haye  supposed  that  a  citation  would  be  waived, 
the  court  ordered  the  entry  of  an  order  that  a 
citation  be  issued  and  served;  or,  in  default 
thereof,  the  appeal  would  be  dismissed. 

The  object  of  citation  is  notice,  and,  where 
that  purpose  seems  otherwise  fully  to  have  been 
met,  a  citation  is  unnecessary.  United  States 
y.  Gomez,  1  Wall.  690,  17  L,  ed.  647. 

Indorsement  by  counsel  for  kppellees  of  his 
Approval  of  an  appeal  bond  is  equivalent  to  a 
notice,  and  renders  the  citation  unnecessary. 
Goodwin  V.  Fox,  120  U.  8.  775,  30  L.  ed.  815,  7 
Sup.  Ct  Rep.  779. 

An  order  of  the  Federal  Supreme  Court 
served  upon  the  appellee,  that  a  reargument  at 
an  appointed  time  is  desired,  Is  the  equivalent 
of  the  citation  required  on  an  appeal  taken  in 
open  court  during  the  term  because  the  security 
was  not  given  until  after  the  term.  Dodge  v. 
Knowles,  114  U.  S.  436,  29  L.  ed.  296,  5  Sup. 
Ct.   Rep.  1108,  1197. 

Appellant  cannot  move  to  dismiss  the  appeal 
on  the  ground  that  no  citation  was  issued. 
Pierce  v.  Cox,  9  Wall.  786,  19  L.  ed.  786. 


2.  On  icrit  of  error, 

A  citation  Is  essential  to  sustain  a  writ  of 
error.  Bailiff  v.  Tipping,  2  Cranch,  406,  2  L. 
ed.  320. 

Notice  given  In  open  court  at  the  same  term 
the  Judgment  is  rendered  is  not,  as  in  the  case 
of  an  appeal,  the  equivalent  of  the  citation  re- 
quired by  U.  8.  Rev.  Stat.  {  999,  U.  8.  Comp. 
Stat  1901,  p.  712,  on  a  writ  of  error.  United 
States  V.  Phillips.  121  U.  S.  254,  30  L.  ed.  914, 
7  Sup.  Ct.  Rep.  874. 
66  L.  R.  A. 


b.  Formal  r€quMt6$. 

The  citation  should  be  addressed  to  all  the 
defendants  in  error  or  appellees,  and  the  inser- 
tion of  the  name  of  one  not  a  party  seems  a9> 
fatal  as  the  omission  of  a  necessary  party. 

In  Davenport  v.  Fletcher,  16  How.  142,  14  L. 
ed.  879,  a  writ  of  error  was  dismissed  because^ 
among  other  reasons,  the  citation  waa  Issued  to 
a  person  not  a  party  to  the  Judgment  with 
leave,  however,  to  move  for  reinstatement  dur- 
ing the  term. 

And  writs  of  error  in  two  cases,  in  each  of 
which  there  were  three  plaintiffs  in  error,  were 
dismissed  in  Kail  v.  Wetmore,  6  Wail.  451,  18 
L.  ed.  862,  because  in  one  case  the  citation  con- 
tained four  plaintiffs  in  error,  and  In  the  other 
the  names  in  the  citation  were  altogether  differ- 
ent from  those  in  the  writ,  while  the  bond  in 
each  case  recited  but  one  person  as  plaintiff  in 
error. 

A  mere  formal  objection  to  a  citation,  such  as 
the  fact  that  it  Is  addressed  to  the  original  par- 
ties, one  or  both  of  whom  died  before  final  de- 
cree, is  waived  by  full  admission  of  service 
signed  by  counsel  of  record.  Bigler  v.  Waller, 
12  Wall.  142,  20  L.  ed.  260. 

The  failure  of  the  citation  to  show  that  plain- 
tiff in  error  was  prosecuting  the  writ  in  his 
capacity  an  trustee.  In  which  capacity  he  wa» 
sued,  is  not  fatal, — ^at  least  where  service  of  the 
citation  has  been  accepted  by  counsel  for  defend- 
ants in  error.  Peale  v.  Phipps,  8  How.  256,  12 
L.  ed.  1070. 

The  same  is  true  of  a  mistake  in  the  citation 
in  the  name  of  the  husband  of  one  of  the  parties, 
the  use  of  whose  name  waa  purely  formal.  Iffitf- 

The  defendant  in  a  writ  of  error  must  be  cited 
to  appear  on  the  same  day  that  the  writ  Is  re- 
turnable. Insurance  Co.  v.  Mordecal,  21  How. 
195,  16  L.  ed.  94.    See  supra,  II.  c,  1. 

And  where  the  return  day  of  a  writ  of  error 
Is  changed  a  new  citation  should  Issue.  Nation- 
al Bank  of  Commerce  v.  National  Bank  of  Com- 
merce, 99  U.  8.  608,  25  L.  ed.  362. 

Under  the  former  practice,  the  citation  on  an 
appeal  to  the  Federal  Supreme  Court  should  not 
direct  the  appellees  to  appear  before  the  court 
then  in  session.  Yeaton  v.  Lenox,  7  Pet  220^ 
8  L.  ed.  664. 

But  under  United  States  Supreme  Court  rule 
8,  §  5,  and  rule  9,  {  4,  all  citations  must  now 
be  made  returnable  not  exceeding  thirty  days 
from  the  signing,  whether  the  return  day  fall  in 
vacation  or  term  time,  except  in  cases  coming  up 
from  California,  Oregon,  Nevada,  Washington, 
New  Mexico,  Utah,  Arizona,  Montana,  Wyoming, 
North  Dakota,  South  Dakota,  Alaska,  and  Idaho, 
where  the  period  is  extended  to  sixty  days. 

A  wrong  return  day  in  a  citation  is  not  Juris- 
dictional. Shute  V.  Keyser,  149  U.  S.  649,  37 
L.  ed.  884,  13  Sup.  Ct  Rep.  960;  Segrist  v. 
Crabtree,  32  L.  ed.  323. 

A  new  citation  may  be  taken  out  under  such 
circumstances  if  necessary.  Shute  v.  Keyser, 
149  U.  8.  649,  37  L.  ed.  884,  13  Sup.  (Ct  Rep. 
060. 

The  Judge  of  a  circuit  court  In  signing  the- 
citation  on  an  appeal  has  no  discretion  to  fix 
an  earlier  return  day  than  that  prescribed  by 
the  rules  of  the  Federal  Supreme  Court  Ej 
parte  Juglro,  44  Fed.  754. 

Where  the  citation  on  the  writ  of  error  wos- 
dated  before  the  date  of  the  Judgment,  but  was 
issued  after  Its  rendition,  this  is  a  mere  clerical' 
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error.     Davidson  v.  Lanier,  4  Wall.  447,  18  L. 
ed.  377. 

On  the  effect  of  appearance  to  cure  irregular- 
Jty  In  citation,  see  iufra,  VII. 

c  Bjf  whom  9igne^ 

0 

1.  /ft  general. 

The  citation  on  a  writ  of  error  must  be  Issued 
l>y  the  judge  or  Justice  who  allowed  the  writ. 
Insurance  Co.  ▼.  Mordecal,  21  How.  196,  16  L. 
ed.  94. 

Where  the  appeal  was  allowed  by  the  lower 

•court,  the  chief  justice  of  such  court  may  sign 

the  citation  where  one  Is  required.     Richards  y. 

Idackall,  118  U.  8.  539,  28  L.  ed.  1182,  5  Sup.  Ct. 

Jtep.  535. 

ITnder  United  States  Supreme  Court  rule  36, 
the  citation  on  writs  of  error  or  appeals  sued 
•out  or  talcen  under  act  of  March  3,  1891,  to  re- 
view circuit  or  district  court  Judgments  or  de- 
crees may  be  signed  by  any  justice  of  the  Fed- 
eral Supreme  Court,  by  any  circuit  judge  with- 
in his  circuit,  or  by  any  district  Judge  within 
his  district 

In  Re  Claasen,  140  U.  S.  200.  85  L.  ed.  409,  11 
Sup.  Ct.  Rep.  735,  which  furnished  the  occasion 
for  promulgating  rule  36,  the  citation  on  writ  of 
•error  to  a  circuit  court  was  signed  by  an  asso- 
•ciate  Justice  of  the  Federal  Supreme  Court. 
And  prior  to  this  rule,  and  before  the  act  of 
March  3,  1801,  the  citation  on  such  a  writ  of 
error  might  have  been  signed  by  a  judge  of  the 
•circuit  court  or  any  justice  of  the  Federal  Su- 
preme Court.  Bs  parte  Virginia  (Re  Barks- 
dale),  112  U.  8.  177,  28  L.  ed.  691,  5  Sup.  Ct 
Rep.  421. 

And  the  justice  of  the  Federal  Supreme  Court 
need  not  be  the  one  assigned  to  the  particular 
-circuit  Hudson  v.  Parker,  156  U.  S.  277,  39  L. 
•ed.  424,  15  Sup.  Ct  Rep.  450. 

Where  appeals  to  the  Federal  Supreme  Court 
from  the  territorial  courts  are  to  be  taken  in  the 
«ame  manner  and  under  the  same  regulations  as 
from  cidrcuit  courts,  citations  on  such  appeals 
may  be  signed  by  a  Judge  or  justice  of  the  ter- 
ritorial court  or  by  a  justice  of  the  Supreme 
Court  Brown  v.  McConnell,  124  U.  S.  489,  31 
I^.  ed.  495,  8  Sup.  Ct  Rep.  559. 

So,  under  an  act  providing  that  writs  of  er- 
ror to,  and  appeals  from,  the  Supreme  Court  of 
a  particular  territory  should  be  taken  In  the 
«ame  manner  and  under  the  same  regulations  as 
though  the  Judgment  sought  to  be  reviewed  was 
that  of  a  circuit  court,  the  citation  might  be 
signed  by  the  chief  Justice  of  that  court.  Shep- 
pard  V.  Wilson,  5  How.  210,  12  L.  ed.  120. 

A  citation  on  writ  of  error  to  a  circuit  court 
must  be  signed  by  a  Judge  of  that  court  or  a 
Justice  of  the  Supreme  Court,  and  cannot  be 
sighed  by  the  clerk  of  the  former  court  United 
States  V.  Hodge,  3  How.  534,  11  L.  ed.  714. 

A  citation  signed  by  the  judge,  and  not  the 
clerk,  being  necessary  to  an  appeal  from  the 
•circuit  court  not  taken  in  open  court,  was  also 
essential  to  an  appeal  from  the  superior  court 
of  Florida  taken  under  the  act  of  May  23,  1828, 
relating  to  private  land  claims,  which  provides 
that  such  appeals  must  be  prosecuted  as  though 
taken  from  the  district  court  of  Missouri  under 
the  act  of  May  26,  1824,  which  in  turn  refers  to 
the  act  of  March  2,  1793,  relative  to  appeals 
from  the  district  court  of  Kentucky,  which  are 
to  be  governed  by  the  regulations  prescribed  for 
appeals  from  Federal  circuit  courts.  ViUabolos 
V.  United  States,  6  How.  81,  12  L.  ed.  352. 
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On  the  effect  of  appearance  to  cure  irregulari- 
ty in  signature  to  citation,  see  infra,  VII. 

2.  On  writ  of  error  to  etate  court. 

By  the  express  provision  of  U.  S.  Rev.  Stat  | 
999,  U.  S.  Comp.  Stat  1901,  p.  712,  when  a 
writ  of  error  Is'  Issued  by  the  Supreme  Court  of 
the  United  States  to  a  state  court,  the  citation 
must  be  signed  by  the  chief  justice,  or  Judge,  or 
chancellor  of  the  state  court,  or  by  a  Justice  of 
the  Supreme  Court  of  the  United  States.  Miller 
V.  Texas,  158  U.  S.  635,  38  L.  ed.  812,  14  Sup. 
Ct  Rep.  874. 

A  citation  signed  by  a  district  judge  on  a  writ 
of  error  to  a  state  court  Is  without  authority  of 
law,  and  therefore  without  effect  Palmer  v. 
Donner,  7  Wall.  541,  19  L.  ed.  99. 

A  citation  signed  by  an  associate  Judge  of  the 
New  York  court  of  appeals  who  does  not  purport 
to  act  as  chief  Judge,  or  chief  judge  pro  tem..  Is 
not  sufficient,  although  there  Is  an  affidavit  by 
counsel  that  the  chief  judge  of  the  court  Is  in 
Europe,  and  will  be  for  some  time  to  come. 
Havnor  v.  New  York,  170  U.  S.  408,  42  L.  ed. 
1087,  18  Sup.  Ct  Rep.  631. 

But  it  will  be  presumed  that  a  Judge  who,  In 
the  absence  of  the  chief  justice,  signs  a  citation 
on  a  writ  of  error  from  the  Supreme  Court  of 
the  United  States  as  presiding  judge  of  the  su- 
preme court  of  the  state,  was  such  presiding 
judge  at  the  time  of  signing.  Butler  v.  Gage, 
138  U.  S.  52,  84  L.  ed.  869,  11  Sup.  Ct  Rep. 
235. 

d.  Service, 

The  early  cases  seem  to  require  service  of  the 
citation  before  the  return  day  of  the  appeal  or 
writ  of  error.  ViUabolos  v.  United  Stiftes,  6 
How.  81,  12  L.  ed.  352;  Washington  v.  Dennl- 
son,  6  Wall.  495,  18  L.  ed.  863 ;  Waters  v.  Bar- 
rill.  131  U.  S.  Lxxziv.,  Appx.,  18  L.  ed.  878. 

But  it  was  later  held  In  Dayton  v.  Lash,  94 
U.  S.  112,  24  L.  ed.  S3,  that  if  the  citation 
was  actually  Issued,  though  not  served  before 
the  return  day,  which,  under  the  then  existing 
practice,  was  the  first  day  of  the  next  term, 
leave  might  be  granted  to  make  the  service  dur- 
ing that  term.  This  ruling  seems  to  have  been 
foreshadowed  by  the  decision  In  O'Dowd  v.  Rus- 
sell, 14  Wall.  402,  20  L.  ed.  857,  where  service 
of  a  citation  on  February  3  was  held  to  be  in 
time,  although  the  writ  of  error  was  returnable 
on  the  first  Monday  of  the  preceding  December, 
and  was  approved  In  Richards  v.  Mackall,  113 
U.  S.  539,  28  L.  ed.  1132,  5  Sup.  Ct  Rep.  535. 

But  the  authority  of  the  earlier  cases  as  to 
the  necessity  of  service  before  the  end  of  the 
return  term  was  not  impaired.  Hewitt  v.  Fil- 
bert, 116  U.  S.  142,  29  L.  ed.  581.  6  Sup.  Ct. 
Rep.  319;  Jacobs  v.  George,  150  U.  S.  415,  37 
L.  ed.  1127,  14  Sup.  Ct  Rep.  159. 

The  meaning  of  the  provision  of  U.  S.  Rev. 
Stat  i  999,  U.  S.  Comp.  SUt  1901,  p.  712,  that 
the  adverse  party  shall  have  at  least  thirty 
days*  notice.  Is  not  that  the  citation  shall  be 
served  thirty  days  before  the  return  day,  but 
that  the  adverse  party  shall  have  thirty  days' 
notice  before  he  can  be  compelled  to  go  to  a 
hearing.  National  Bank  of  Commerce  v.  Na- 
tional Bank  of  Commerce,  99  U.  S.  608,  25  L. 
ed.  362;  Cox  v.  United  States,  131  U.  S.  c. 
Appx.,  and  19  L.  ed.  500.  There  Is  a  dictum 
to  the  contrary  in  Yeaton  v.  Lenox,  7  Pet  220. 
8  L.  ed.  664. 

A  writ  of  error  will  not  be  dismissed  because 
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the  citation  was  not  served  thirty  days  before 
the  return  day.  Segrist  v.  Crabtree,  32  L.  ed. 
323;  Waters  y.  Barrlll.  131  U.  S.  Lxxxiv.. 
Appx.,  and  18  L.  ed.  878. 

But  where  the  citation  on  a  writ  of  error  has 
not  been  served  thirty  days  the  Federal  Su 
preme  Court  will  not  take  up.  the  cause  until 
the  thirty  days  have  expired,  unless  the  de- 
fendant in  error  shall  appear.  Lloyd  v.  Alex- 
ander. 1  Cranch.  365,  2  L.  ed.  137. 

And  the  court  would  not,  without  consent, 
compel  the  hearing  of  a  case  where  the  citation 
was  not  served  thirty  days  before  the  return 
day,  even  where  thirty  days  have  expired  since 
such  service.  Welsh  y.  Mandeville,  5  Cranch, 
821,  8  L.  ed.  113. 

This  decision  was  made  In  accordance  with  a 
court  rule  providing  that,  where  the  writ  of 
error  issued  within  thirty  days  before  the  meet- 
ing of  the  court,  the  defendant  might  enter  an 
appearance  and  proceed  to  trial ;  otherwise  the 
cause  must  be  continued.  Cox  v.  United  States, 
131  U.  S.  c,  Appx.,  and  19  L.  ed.  500. 

Service  of  the  citation  on  the  attorney  of  the 
appellee  is  sufficient  on  appeal.  Scruggs  v. 
Memphis  &  C.  R.  Co.  131  U.  S.  cciv.^  Appx., 
and  26  L.  ed.  741 ;  United  States  ▼.  Curry,  6 
How.  106,  12  L.  ed.  363. 

But  no  valid  service  of  a  citation  on  a  writ 
of  error  can  be  made  on  an  attorney  because  he 
was  a  partner  of  the  defendant  in  error's  coim- 
sel  at  the  time  of  the  iatter's  death.  Bacon  v. 
Hart,  1  Black,  38,  17  L.  ed.  52. 

And  the  citation  on  writ  of  error  cannot  be 
served  on  the  executrix  of  the  counsel  of  record 
for  the  defendant  in  error.     Ibid. 

The  service  of  a  citation  in  one  of  the  joint 
defendants  is  good  even  If  the  other  Is  dead. 
Watess  V.  Barrill,  131  U.  S.  lxxzit.,  Appx.,  and 
18  L.  ed.  878. 

Where  the  defendant  In  error,  being  a  woman, 
intermarried  after  the  Judgment  below  and  be- 
fore service  of  a  writ  of  error,  service  of  the 
citation  upon  her  husband  was  held  sufficient. 
Fairfax  v.  Fairfax,  5  Cranch,  19,  3  L.  ed.  24. 

Personal  service  is  required,  and  service  on 
the  attorneys  of  the  defendants  In  a  writ  of 
error  to  a  state  court  by  depositing  In  the  post- 
office  a  copy  of  the  citation,  postage  paid,  ad- 
dressed to  them  at  their  respective  places  of 
residence,  is  Insufficient;  although  such  service 
would  be  sufficient  under  the  laws  of  the  state. 
Tripp  V.  Santa  Rosa  Street  R.  Co.  144  U.  S.  126, 
36  L.  ed.  372,  12  Sup.  Ct.  Rep.  655.  The  court 
said  :  *'We  cannot  be  governed  In  the  matter  of 
our  own  process  by  the  various  laws  of  the 
states  and  territories  upon  the  subject,  and  ac- 
tual notice,  or  notice  directed  by  rule  or  spe- 
cial order,  must  be  shown  before  we  can  treat 
parties  as  properly  in  court." 

The  10th  rule  of  the  Supreme  Court  of  the 
United  States,  which  has  reference  to  the  serv- 
ice of  citation  on  writ  of  error  upon  the  chief 
executive  magistrate  and  attorney  general  of  a 
state,  applies  only  to  those  cases  In  which  the 
state  la  a  party  on  the  record.  Hence,  In  an 
action  to  recover  taxes,  brought  by  the  treasurer 
of  a  state,  the  citation  on  a  writ  of  error  to  re- 
view a  Judgment  in  his  favor  is  to  be  served  on 
such  treasurer,  who  is  the  "adverse  party"  with- 
in the  meaning  of  the  act  of  1789,  chap.  20, 
which  directs  such  party  to  be  cited  on  a  writ 
of  error  or  appeal.  Poydras  de  La  Lande  v. 
Louisiana,  17  How.  1,  15  L.  ed.  93. 

An  objection  to  the  service  of  citation  on 
writ  of  error  to  a  state  court  in  another  state 
by  the  marshal  of  the  district  therein  can  only 
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be  taken  advantage  of  by  a  motion  to  dismiss, 
made  promptly  upon  appearance  limited  to  that 
specific  purpose.  Renaud  v.  Abbott,  116  U.  S. 
277,  29  L.  ed.  629,  6  Sup.  Ct.  Rep.  1194. 

The  fact  that  another  citation  not  served  was- 
issued  on  a  writ  of  error  from  the  Federal  Su- 
preme Court  cannot  prejudice  the  citation  which, 
was  duly  Issued  and  served.  Davidson  y.  Lan- 
ier, 4  Wall.  447,  18  L.  ed.  377. 

On  the  effect  of  appearance  to  cure  Irregular- 
ity in  service  of  citation,  see  infra,  VII. 

V.  Time  for  instituting  proceedings- 

a.  When  review  only  it  deHred. 

1.  Appeals  from,  or  icrite  of  error  to,  inferior 

Federal  courts. 

The  provision  of  the  act  of  March  8.  1803. 
chap.  03  i  2,  authorising  appeals  from  the  cir- 
cuit court  in  equity  causes  to  the  Federal  Su- 
preme Court  "subject  to  the  same  rules,  regula- 
tions, and  restrictions  as  are  prescribed  in  case 
of  writ  of  error,*'  renders  applicable  to  such 
appeals  the  requirements  prescribed  for  writs 
of  error  respecting  the  time  within  which  they 
may  be  granted.  United  States  y.  Hooe,  3- 
Cranch,  73,  2  L.  ed.  370. 

Prior  to  the  enactment  of  the  Revised  Stat- 
utes five  years  was  the  limitation  prescribed  for 
writs  of  error  and  appeals  to  review  Federal 
circuit  or  district  court  judgments  or  decrees. 
Cambuston  v.  United  States,  95  U.  8.  285.  24 
L.  ed.  448. 

But  under  U.  S.  Rev.  Stat,  i  1008,  U.  S.  Comp. 
Stat  1901,  p.  715,  "no  Judgment,  decree,  or 
order  of  a  circuit  or  district  court,  in  any  civil 
action,  at  law  or  in  equity,  shall  be  reviewed  i» 
the  Supreme  Court  on  writ  of  error  or  appeaU 
unless  the  writ  of  error  Is  brought,  or  the  ap- 
peal is  taken,  within  two  years  after  the  entry 
of  such  Judgment,  decree,  or  order:  Provided, 
That  where  a  party  entitled  to  prosecute  a  writ 
of  error,  or  to  take  an  appeal,  is  an  infant,  in- 
sane person,  or  Imprisoned,  such  writ  of  error 
may  be  prosecuted,  or  such  appeal  may  be  taken, 
within  two  years  after  the  Judgment,  decree,  or 
order,  exclusive  of  the  term  of  such  disability." 
Whltsftt  V.  Union  Depot  &  R.  Co.  122  U.  S.  363, 
30  L.  ed.  1150,  7  Sup.  Ct.  Rep.  1248. 

The  yarious  statutory  provisions  making  the 
procedure  governing  such  appeals  and  writa 
of  error  applicable  to  cases  coming  up  from 
certain  other  courts  (see  supra,  I.)  doubtless 
carries  with  it  this  two  years*  limitation.  The 
same  limitation  must  govern  in  reviewing  judg- 
ments of  the  district  court  of  Al&ska,  in  view 
of  the  decision  in  The  Coquitlam  y.  United 
States,  163  U.  S.  346,  41  L.  ed.  184,  16  Sup.  Ct. 
Rep.  1117.  that  such  court  is  a  territorial  su- 
preme court. 

No  change  was  made  with  reference  to  the 
time  within  which  cases  could  be  brought  up 
from  circuit  and  district  courts  by  the  provi- 
sion of  the  act  of  March  3,  1891,  |  6,  prescrib- 
ing a  limitation  of  one  year  for  the  exercise  by 
the  Supreme  Court  of  its  appellate  jurisdic- 
tion conferred  by  that  section,  as  this  provl> 
slon  relates  exclusively  to  writs  of  error  or  ap- 
peal in  cases  brought  to  the  supreme  court  from 
the  circuit  courts  of  appeals.  Allen  v.  Southern 
P.  R.  Co.  173  U.  S.  479,  43  L.  ed.  775,  19  Sup. 
Ct.  Rep.  518 ;  Holt  y.  Indiana  Mfg.  Co.  176 
U.  S.  68,  44  L.  ed.  374,  20  Sup.  Ct  Rep.  272. 

A  special  time  limit  of  sixty  days  Is  pre- 
scribed for  the  exercise  of  the  Federal  Supreme 
Court's  appellate  Jurisdiction  over  the  United 
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States  court  In  the  Indian  territory  in  Indian 
citixenshlp  and  allotment  cases.  30  Stat  at  L. 
501,  chap.  546. 

Six  months  Is  the  limitation  for  appeals 
^rom  the  court  of  prlyate  land  claims.  But  the 
right  of  the  United  States  to  appeal  continues 
to  exist  under  the  9th  section  of  the  act  creat- 
ing that  court  until  six  months  after  the  receipt 
by  the  Attorney  General  of  a  statement  of  the 
case  and  the  points  decided.  United  States  ▼. 
Pena,  176  U.  S.  500,  44  Ll  ed.  251,  20  Sup.  Ct 
Rep.  165. 

The  sufficiency  of  the  reason  for  the  delay  of 
the  United  States  attorney  in  giying  a  notice 
to  the  Attorney  General  of  4  judgment  confirm- 
ing a  private  land  claim,  whereby  the  time  for 
an  appeal  by  the  United  States  is  extended,  is 
shown  by  an  allowance  of  the  appeal  by  a  Jus- 
tice of  the  trial  court,  whose  attention  was 
called  to  this  question.    Ibid. 

Ninety  days  is  the  limitation  prescribed  for 
appeals  from  the  court  of  claims  (United  States 
▼.  Adams,  6  Wall.  101,  18  L.  ed.  792),  except 
in  cases  arising  under  the  act  of  March  3,  1887 
(24  Stat  at  L.  505,  chap.  359,  U.  S.  Comp.  Stat 
1901,  p.  752),  where  the  United  States  has  six 
months  after  the  date  of  Judgment  or  decree 
adverse  to  the  government  in  which  to  appeal. 
United  States  v.  Davis,  181  U.  S.  36,  33  L.  ed. 
93.  9  Sup.  Ct.  Rep.  657. 

Appeals  to  the  Federal  Supreme  Court  In 
habeas  corpus  proceedings  must,  under  the  act 
of  March  3,  1893,  amending  U.  S.  Rev.  Stat.  S 
766,  U.  S.  Comp.  Stat  1901,  p.  597,  be  had  or 
allowed  within  six  months  from  the  date  of  the 
Judgment  or  order  complained  of.  Re  Lennon, 
150  U.  S.  393,  37  L,  ed.  1120,  14  Sup.  Ct  Rep. 
123. 

Appeals  to  the  Federal  Supreme  Court  from 
final  decrees  of  circuit  courto  in  equity  cases 
brought  under  the  anti-trust  or  Interstate  Com- 
merce Act  must  be  taken  within  sixty  days. 
Interstate  Commerce  Commission  v.  Baird,  194 
U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep.  563. 

Writs  of  error  to  review  convictions  of  capi- 
tal crime  in  Federal  courts  must  under  act  of 
Congress  of  February  6,  1889,  S  6,  be  sued  out 
during  the  term,  or  within  such  time  not  exceed- 
ing sixty  days  thereafter  as  the  court  may,  for 
cause,  allow  by  order  eutered  of  record.  Ball  v. 
United  States,  140  U.  S.  118,  35  L.  ed.  377,  11 
Sup.  Ct.  Rep.  761. 

Appeals  to  the  Federal  Supreme  Court  In 
bankruptcy  cases  must  be  taken  within  sixty 
days  after  the  judgment  or  decree.  (General 
Orders  in  Bankruptcy,  Rule  36. 

Appeals  In  prize  causes  must  be  taken  within 
thirty  days  after  the  rendering  of  the  decree 
appealed  from.  U.  S.  Rev.  SUt  |  1009,  U.  S. 
Comp.  Stat  1901,  p.  715. 

But  If  notice  of  appeal,  or  intention  to  ap- 
peal, to  the  Federal  Supreme  Court  in  a  prize 
cause  be  filed  with  the  clerk  of  the  district  court 
within  thirty  days  next  after  the  final  decree 
therein,  the  appellate  court  may  allow  the  ap- 
peal if  the  purposes  of  Justice  require  it  The 
Nuestra  Sefiora  de  Regla,  17  Wall.  29,  21  L.  ed. 
596. 

Appeals  from  the  superior  court  of  East 
Florida  to  the  Federal  Supreme  Court,  taken 
under  the  act  of  May  23,  1828,  were  required  by 
that  act  to  be  taken  within  four  months.  Vil- 
labolos  V.  United  States,  6  How.  81,  12  L.  ed. 
352. 

Appeals  In  California  private-land-claim  cases, 
authorized  under  the  act  of  March  3,  1851,  were 
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governed  by  the  limitation  prescribed  for  ap- 
peals from  circuit  courts.  United  States  v. 
De  Pacheco,  20  How.  261,  15  L.  ed.  820 ;  Castro 
V.  United  States,  3  Wall.  46.  18  L.  ed.  163. 

Such  an  appeal  could  be  granted  after  the 
expiration  of  the  term  at  which  the  decree  waa 
rendered.  Noe  v.  United  States,  HofTm.  Land 
Caa.  242,  Fed.  Cas.  No.  10,286. 

2.  Writs  of-  error  to  state  courts. 

The  provision  of  the  original  judiciary  act 
allowing  five  years  within  which  to  sue  out  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  an  Inferior  court  was'  appli- 
cable to  judgments  and  decrees  of  state  courts 
In  cases  within  the  jurisdiction  of  the  Supreme 
Court  Gelston  v.  Hoyt  3  Wheat  246,  4  L. 
ed.  381;  Brooks  v.  Norris,  11  How.  204,  la 
L.  ed.  665. 

The  present  limitation  of  two  years,  pre- 
scribed by  U.  S.  Rev.  Stat  I  1008,  U.  S.  Comp. 
Stat  1901,  p.  715,  for  suing  out  writs  of  error 
from  the  Supreme  Court  of  the  United  States 
to  circuit  and  district  courts,  likewise  applies- 
to  writs  of  error  to  state  courts.  Cummings  v. 
Jones,  104  U.  S.  419,  26  L.  ed.  824 ;  Scar> 
borough  V.  Pargoud,  108  U.  S.  567.  27  L.  ed. 
824,  2  Sup.  Ct.  Rep.  877 :  Pol  leys  v.  Black  River 
Improv.  Co.  113  U.  S.  81,  28  L.  ed.  938,  5  Sup. 
Ct.   Rep.  369. 

This  limitation  was  not  altered  or  affected: 
by  the  provision  of  the  act  of  Congress  of  March 
3,  1891,  i  6,  limiting  the  time  for  taking  the 
appeals  or  writs  of  error  provided  for  therein, 
to  one  year,  as  this  refers  only  to  cases  brought 
up  to  the  Federal  Supreme  Court  from  a  cir- 
cult  court  of  appeals.  Allen  v.  Southern  P.  R. 
Co.  173  U.  S.  479,  43  L.  ed.  775,  19  Sup.  Ct. 
Rep.  518. 

b.  Tr7iefi  supersedeas  is  desired. 

Under  the  original  judiciary  act,  where  a 
supersedeas  was  desired  the  writ  of  error  must 
have  been  sued  out  and  served,  or  the  appeal 
taken,  within  ten  days  after  the  rendition  or 
the  Judgment  or  decree  sought  to  be  reviewed. 
O'Dowd  V.  Russell,  14  Wall.  402,  20  L.  ed. 
857;  Saltmarsh  v.  Tuthill,  12  How.  387,  13 
L.  ed.  1034 ;  United  States  v.  Dashlel.  3  Wall.. 
688,  18  L.  ed.  268;  Baltimore  &  O.  R.  Co.  v. 
Harris,  7  Wall.  574,  19  L.  ed.  100;  Thompson' 
V.  Voes,  1  Cranch,  C.  C.  108,  Fed.  Cas.  No. 
13,979 ;  Moore  v.  Dunlop,  1  Cranch,  C.  C.  180, 
Fed.  Cas.  No.  9,759;  Ex  parte  Ben,  1  Cranch, 
C.  C.  532,  Fed.  Cas.  No.  1,285. 

But  after  the  extension  of  the  time  for 
giving  a  supersedeas  bond  to  sixty  days,  or 
even  later  with  the  permission  of  a  justice  of 
the  Federal  Supreme  Court,  made  by  the  act 
of  June  1,  1872,  S  11,  the  court  held  that  the 
writ  of  error  might  be  served  at  any  time  before, 
or  simultaneously  with,  the  filing  of  the  bond, 
and  need  not  be  served  within  the  ten  days,  as 
previously  required.  Western  U.  Teleg.  Co.  v. 
Byser,  19  Wall.  419,  22  L.  ed.  43. 

The  service  of  a  writ  of  error,  or  the  taking 
of  an  appeal,  within  sixty  days.  Sundays  exclu- 
sive, after  the  rendering  of  the  judgment  or 
decree  complained  of,  is  an  indispensable  pre- 
requisite to  a  supersedeas.  Kitchen  v.  Randolph.. 
93  U.  S.  92,  23  L.  ed.  812;  Sage  v.  Central' 
R.  Co.  93  U.  S.  416,  23  L.  ed.  934 ;  Western  Air 
Line  Constr.  Co.  v.  McGillis,  127  U.  S.  776,. 
32  L.  ed.  824,  8  Sup.  Ct  Rep.  1390;  Peugh  v^ 
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Davis,  110  U.  S.  227,  28  L.  ed.  127,  4  Sup. 
Ct.  Rep.  17. 

The  time  within  which  a  writ  of  error  from 
the  Federal  Supreme  Court  must  be  served  in 
■order  to  operate  as  a  supersedeas  begins  to  run 
from  the  day  on  wjilch  a  motion  for  a  new  trial 
was  overruled.  Rutherford  y.  Penn.  Mut.  L. 
luH,  Co.  1  McCrary,  120,  1  Fed.  456;  Brown  v. 
Is^vans.  8  Sawy.  602,  18  Fed.  50. 

Bee  also  cases  cited  infra,  V.  c,  1. 

A  motion  made  durinjjr  the  term,  to  set  aside 
the  Judgment  or  decree,  suspends  its  operation 
so  that  it  does  not  take  effect  for  the  purpose 
of  determining  the  time  within  which  the  writ 
of  error  must  be  sued  out  or  the  appeal  taken 
in  order  to  operate  as  a  supersedeas  -  until  the 
date  when  the  motion  is  denied.  Memphis  v. 
Brown,  94  U.  S.  715,  24  L.  ed.  244 ;  Washing- 
ton, G.  &  A.  B.  Co.  T.  Bradley,  7  Wall.  575,  10 
L.  ed.  274. 

The  same  Is  true  where  a  petition  filed  during 
the  term  to  open  the  final  decree  for  certain  pur- 
poses is  entertained  by  the  court.  Brockett  v. 
Brockett,  2  How.  238,  11  L.  ed.  251. 

But  a  motion  to  set  aside  a  decree  filed  by 
persons  not  then  parties  to  the  suit,  and  who 
had  no  right  to  intervene  except  upon  leave, 
-does  not  suspend  the  decree  so  as  to  give  sixty 
•days  from  the  denial  of  the  motion  for  obtain- 
ing a  supersedeas.  Sage  t.  Central  R.  Co.  93 
TJ.  S.  412,  23  L.  ed.  933. 

The  court  below  may  set  aside  a  judgment 
and  enter  It  anew  during  the  term  for  the  pur- 
;POse  of  giving  it  effect  for  a  supersedeas.  Mem- 
phis V.  Brown,  94  U.  S.  715,  24  L.  ed.  244. 

If  a  petition  for  rehearing  is  presented  in 
season,  and  entertained  by  the  court,  the  time 
limited  for  suing  out  a  writ  of  error  to  operate 
as  a  supersedeas  does  not  begin  to  run  until  the 
petition  Is  disposed  of.  Texas  &  P.  R.  Co.  v. 
Murphy,  111  U.  S.  488,  28  L.  ed.  492,  4  Sup. 
Ct.  Rep.  497;  Slaughter- House  Cases,  10  Wall. 
^78,  19  L.  ed.  915. 

An  appeal  from  a  special  decree  is  in  time 
to  operate  as  a  supersedeas,  whether  taken 
within  ten  days  after  the  decision  is  pronounced 
and  entered  on  the  minutes  or  within  ten  days 
After  the  decree  is  settled  and  signed  by  the 
•judge  and  filed  with  the  clerk.  Sllsby  v.  Foote, 
20  How.  200,  15  L.  ed.  822. 

Since  the  judgment  of  affirmance  of  the  New 
Tork  court  of  appeals  becomes  a  final  judgment 
on  which  execution  can  issue  only  when  it  is 
entered  in  the  supreme  court  to  which  the  rec- 
ord is  returned  with  an  order  directing  that 
court  to  enter  judgment  accordingly,  this  is 
the  date  {rom  which  the  time  within  which  a 
writ  of  error  must  issue  in  order  to  operate  as 
«  supersedeas  begins  to  run.  Green  y.  Van 
Buskerk,  8  Wall.  448,  18  L.  ed.  245. 

Following  this  decision,  it  was  held  in  Ben- 
jamin V.  Chew,  21  N.  J.  Eq.  180,  that,  because 
no  execution  can  Issue  from  the  New  Jersey 
court  of  appeals,  the  time  within  which  a  writ 
of  error  from  the  Supreme  Court  of  the  United 
States  must  issue  in  order  to  operate  as  a  su- 
persedeas did  not  begin  to  run  until  the  filing 
in  the  New  Jersey  court  of  chancery  of  the  de- 
cree of  affirmance  which,  with  the  record,  was 
remitted  to  that  court. 

But  under  similar  circumstances  the  Fed- 
eral Supreme  Court  has  adopted  a  different  rule. 
Wurts  y.  Hoagland,  105  U.  S.  701,  26  L.  ed. 
1109.  Here  the  New  Jersey  court  of  errors  and 
appeals  had  affirmed  the  judgment  of  the  state 
supreme  court  and  remitted  the  record  to  that 
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court.  A  writ  of  error  from  the  Federal  Su- 
preme Court  was  Issued  within  sixty  days  of 
the  filing  of  the  remittitur,  but  more  than  sixty 
days  after  the  judgment  was  rendered  by  the 
court  of  errors  and  appeals.  The  court  held 
that  this  was  too  late  to  operate  as  a  superse- 
deas. It  does  not  seem  possible  to  reconcile 
this  decision  with  Green  y.  Van  Buskerk,  3  WalL 
448,  18  L.  ed.  245,  tupra,  as  the  practice  in 
New  Tork  and  New  Jersey  seems  in  this  re- 
gard to  be  identical.  The  court  did  concede, 
however,  in  Wurts  v.  Hoagland,  105  17.  8.  701, 
26  Ij.  ed.  1109,  that  in  those  states  where  the 
highest  court  does  not  have  possession  of  the 
record,  but  decided  questions  certified  by  the 
inferior  courts,  and  merely  issues  a  rescript  di- 
recting the  latter  what  judgment  to  render, 
the  case  would,  perhaps,  be  different. 

A  writ  of  error  which,  though  made  out  and 
placed  in  the  clerk's  office  in  time,  was  not 
sealed  until  afterwards,  cannot  operate  as  a 
supersedeas.  Washington  y.  Dennison,  6  Wall. 
495,  IS  L.  ed.  863. 

The  omission  to  issue  a  citation  on  the  writ 
of  error  from  the  Federal  Supreme  Court  until 
more  than  sixty  days  after  the  judgment  sought 
to  be  reviewed  was  rendered  does  not  prevoit 
such  writ  of  error,  if  seasonably  sued  out  and 
served  with  sufficient  security,  from  operating 
as  a  supersedeas.  Tiernan  y.  Booth,  9  Bias. 
499,  4  Fed.  020. 

The  court  was  of  the  oplnlcm  In  ThornhiU  v. 
Bank  of  Louisiana,  5  Nat.  Bankr.  Reg.  377,  Fed. 
Cas.  No.  13,991,  that  an  allowance  of  an  appeal 
by  a  justice  of  the  Federal  Supreme  Court  aft- 
er the  appeal  had  been  refused  by  a  circuit 
judge  relates  back  to  the  time  when  the  orig- 
inal application  was  made  for  the  purpose  of  de- 
termining whether  it  waa  taken  in  time  to 
operate  as  a  supersedeas. 

To  make  effectual,  for  the  purposes  of  a  su- 
persedeas, an  order  that,  if  the  requisite  se- 
curity should  be  given,  the  appeal  should  be  re- 
garded as  taken  withhi  the  sixty  days,  it  must 
appear  that  the  delay  was  the  act  of  the  court, 
and  that  injustice  will  not  be  done.  Sage  v. 
Central  R.  Co.  93  U.  S.  412,  23  L.  ed.  933. 

c  How  time  ii  to  he  computedk 

1.  When  time  hegine  to  run. 

In  computing  the  two  years  within  which  a 
writ  of  error  must  be  brought  or  an  appeal 
taken,  the  day  of  the  entry  of  the  judgment, 
decree,  or  order  appealed  from  should  be  ex- 
cluded. Smith  y.  Gale,  137  U.  8.  577,  34  L.  ed. 
792,  11  Sup.  Ct  Rep.  185. 

The  rights  of  parties  with  respect  to  the 
time  of  appeal  are  to  be  determined  by  the  date 
of  actual  entry,  or  of  the  signing  and  filing  of 
the  final  decree,  although  it  purports  to  be  en- 
tered as  of  the  date  of  a  prior  order  settling  its 
terms.  Providence  Rubber  Co.  y.  Goodyear,  6 
Wall.  153,  18  L.  ed.  762. 

And  where  a  decree  was  drawn  and  placed  in 
the  hands  of  the  clerk  on  an  understanding  that 
it  was  to  be  entered  when  approved  by  the 
court  as  of  that  date.  It  cannot  be  regarded  as 
passed  for  the  purposes  of  appeal  until  the  day 
on  which  It  was  returned  to  the  clerk  by  the 
judge  and  entered.  Seymour  v.  Freer,  5  Wall. 
822,  18  L.  ed.  504. 

The  time  within  which  a  writ  of  error  must 
be  sued  out  begins  to  run  from  the  day  the 
judgment  is  entered  in  the  record  book  of  the 
court  proceedings,   although   it  may   not   then 
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hare  been  recorded  in  the  Judgment  docket. 
Polleys  y.  Black  River  Improv.  Co.  113  U.  S. 
61.  28  L.  ed.  938,  5  Sup.  Ct.  Rep.  869. 

A  decree  of  the  circuit  court  cannot  be  re- 
T-iewed  on  appeal  by  the  United  States  Supreme 
-Court,  unless  the  appeal  is  taken  within  two 
years  after  the  entry  of  such  decree,  although 
taken  within  two  years  from  the  time  the  de- 
•croe  took  full  effect.  Radford  v.  Folsom,  181 
V.  S.  392,  33  L.  ed.  208,  0  Sup.  Ct.  Rep.  792. 

The  time  within  which  an  appeal  must  be 
taken  begins  to  run  from  the  entry  of  a  decree 
•dismissing  the  bill  with  costs,  although  a  decree 
was  afterwards  entered  which  included  Judg- 
ment for  the  amount  of  the  costs  as  taxed.  Fow- 
ler y.  Hamill,  139  U.  S.  649,  85  L.  ed.  266,  11 
«up.  Ct.  Rep.  663. 

Where  the  priori.ty  of  liens  upon  property  is 
■the  subject-matter  of  the  suit,  a  decree  which 
Anally  determines  the  entire  controversy  liti- 
gated is  a  final  decree,  and  an  appeal  must  be 
-taken  therefrom  within  the  time  limited  by 
law  or  it  will  be  too  late,  although  the  fund 
Is  afterwards  brought  into  court  for  final  dis- 
ttribation  as  decreed.  Bank  of  Lewisburg  v. 
Sheffey,  140  U.  S.  445,  85  L.  ed.  493,  11  Sup. 
-CL  Rep.  755. 

A  writ  of  error  prosecuted  within  sixty  days 
from  the  entry  by  a  circuit  court  of  an  order 
designating  the  day  of  execution  of  one  con- 
victed of  murder  and  that  the  death  warrant 
Issue  Is  in  time,  under  the  act  of  February  6, 
1889,  S  6,  allowing  such  writ  during  the  term, 
or  within  such  time  not  exceeding  sixty  days 
thereafter  as  the  court  may  allow  by  order  en- 
tered of  record,  where,  of  the  two  orders  pre- 
viously entered,  one,  if  it  could  be  regarded  as  a 
-Anal  Judgment,  was  void  because  entered  on 
Sunday,  and  the  other  does  not  appear  to  have 
t)een  made  In  the  presence  of  the  defendant. 
Ball  V.  United  States,  140  U.  S.  118,  35  L.  ed. 
:377,  11  Sup.  Ct.  Rep.  761. 

Where  a  decree  of  the  court  below  is  amended, 
«nch  amended  decree  is  the  final  decree  from 
which  the  time  to  appeal  must  be  reckoned. 
United  States  ▼.  Gomes,  1  Wall.  690,  17  L.  ed. 
•677. 

A  decree  does  not  take  final  effect  for  the 
purpose  of  an  appeal  until  an  application  for 
rehearing,  made  in  season  and  entertained  by 
the  court.  Is  disposed  of.  Voorhees  v.  John  T. 
Noye  Mfg. -Co.  161  U.  S.  186,  88  L.  ed.  101,  14 
Sup.  Ct  Rep.  295;  Texas  &  P.  R.  Co.  v.  Mur- 
phy, 111  U.  S.  488,  28  L.  ed.  492,  4  Sup.  Ct.  Rep. 
497;  Northern  P.  R.  Co.  v.  Holmes,  155  U.  S. 
137,  39  L.  ed.  99,  15  Sup.  Ct.  Rep.  28.  See 
also  cases  cited  supra,  V.  b. 

But  a  petition  for  a  rehearing  or  motion  for 
«  new  trial,  made  after  the  term,  does  not  sus- 
pend the  operation  of  the  decree  for  the  pur- 
pose of  determining  the  time  within  which  the 
4&ppeal  mnst  be  taken.  Cambuston  v.  United 
States,  95  U.  S.  286,  24  L.  ed.  448. 

2.  When  appeUaie  proceedings  are  deemed  Ite- 

gun. 

The  writ  of  error  is  not  brought  within  the 
time  limited,  unless  it  is  filed  within  that  time 
In  the  court  which  rendered  the  Judgment. 
Brooks  V.  Norris,  11  How.  204,  13  L.  ed.  665 ; 
IScarborough  v.  Pargoud,  108  U.  S.  567,  27  L. 
•ed.  824,  2  Sup.  Ct.  Rep.  877;  Polleys  v.  Black 
River  Improv.  Co.  113  U.  S.  81,  28  L.  ed.  938, 
■5  Sup.  Ct  Rep.  369 ;  Cincinnati  Safe  &  Lock  Co. 
v.  Grand  Rapids  Safety  Deposit  Co.  146  U.  S. 
:54,  86  L.  ed.  886,  13  Sup.  Ct  Rep.  13. 
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The  day  on  which  the  writ  may  have  been 
Issued  by  the  clerk,  and  the  day  on  which  it  was 
tested,  are  not  material  in  deciding  this  ques- 
tion. Brooks  V.  Norris,  11  How.  204,  18  L.  ed. 
665. 

This  rule  is  applicable  to  appeals  which  can- 
not be  said  to  be  taken  until  in  some  way  pre- 
sented to  the  court  which  made  the  decree  ap- 
pealed from.  Credit  Co.  v.  Arkansas  C.  R.  Co. 
128  U.  S.  268,  32  L>.  ed.  448,  9  Sup.  Ct  Rep. 
107. 

And  where  an  appeal  was  allowed  by  a  Jus- 
tice of  the  Federal  Supreme  Court  on  the  last 
day  on  which  an  appeal  could  be  taken,  but  was 
not  presented  to  the  court  below  or  filed  with  the 
clerk  until  five  days  after  such  term  had  ex- 
pired, the  appeal  was  not  taken  in  time.    Ibid. 

So,  in  Fowler  v.  Hamill,  139  U.  S.  649,  36  L. 
ed.  266,  11  Sup.  Ct  Rep.  663,  an  appeal  was 
dismissed  because  the  appeal  papers  were  not 
filed  in  the  lower  court  within  two  years  after 
final  decree. 

A  cross  appeal,  like  other  appeals,  is  not 
taken  within  the  two  years'  limitation,  unless 
it  is  presented  within  that  time  to  the  court 
which  made  the  decree  by  filing  the  papers. 
Farrar  v.  Churchill,  135  U.  S.  609,  34  L.  ed. 
246,  10  Sup.  Ct  Rep.  771. 

The  actual  time  of  presenting  and  filing  an  ap- 
peal in  the  court  below  cannot  1)6  anticipated 
by  entering  an  order  nunc  pro  tunc.  When  the 
time  for  taking  an  appeal  has  expired  it  can- 
not be  arrested  or  called  back  by  a  simple  order 
of  the  court.  Credit  Q>.  v.  Arkansas  C.  R.  Co. 
128  U.  S.  258,  82  L.  ed.  448,  9  Sup.  Ct.  Rep. 
107. 

But  where  an  appeal  was  prayed  for  In  due 
time  under  a  special  statute  which  secured  the 
right  of  appeal  to  either  party  If  asked  for 
within  one  year,  but  the  clerk  neglected  to 
make  the  necessary  entry,  the  lower  court  prop- 
erly directed  that  an  entry  of  an  appeal  be  made 
nunc  pro  tunc.  United  States  v.  Vigil,  10  Wall. 
423,  19  L.  ed.  964. 

An  appeal  from  the  court  of  claims  under 
the  act  of  March  8,  1863,  S  5*  Is  taken  in  time 
when  the  application  is  made  for  its  allowance 
under  the  rules  prescribed  by  the  Federal  Su- 
preme Court  within  the  ninety  days  allowed  by 
that  section.  United  States  v.  Adams,  6  Wall. 
101,  18  L.  ed.  792;  Latham's  Appeal,  9  Wall. 
146,  19  L.  ed.  771. 

An  appeal  is  in  time  when  prayed  for  and 
allowed  within  the  prescribed  time,  although 
the  security  was  not  accepted  until  after  that 
time.  The  Dos  Hermanos,  10  Wheat.  306,  6 
L.  ed.  328 ;  Evans  v.  State  Nat  Bank,  134  U.  S. 
330,  83  L.  ed.  917,  10  Sup.  Ct  Rep.  493. 

8.  Suspensions  and  inierruptions. 

The  statute  prescribing  the  limitation  for  the 
review  of  Federal  circuit  and  district  court 
Judgments  in  civil  actions  at  law  or  in  equity 
provides  that,  "where  a  party  entitled  to  pros- 
ecute a  writ  of  error  or  to  take  an  appeal  is 
an  infant.  Insane  person,  or  imprisoned,  sucn 
writ  of  error  may  be  prosecuted,  or  such  appeal 
may  be  taken,  within  two  years  after  the  Judg- 
ment, decree,  or  order,  exclusive  of  the  term  of 
such  disability."  But  no  such  disability  will 
posti>one  the  running  of  this  limitation,  unless 
it  exists  when  the  right  to  appeal  or  bring  er- 
ror accrues,  and,  when  once  the  limitation  has 
begun  to  run,  no  subsequent  disability  will  In- 
terrupt it  McDonald  v.  Hovey,  110  U.  S. 
61t>,  28  L.  ed.  269,  4  Sup.  Ct  Rep.  142. 
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The  time  during  which  the  Civil  War  lasted 
is  not  to  be  counted  in  reckoning  the  time  al- 
lowed for  appeal  from  a  Federal  circuit  court 
sitting  in  Alabama,  notwithstanding  the  pro- 
viso of  the  act  of  March  2,  1867,  that  in  cases 
where  no  appeal  or  writ  of  error  from  courts  in 
the  seceding  states  had  been  brought  such  ap- 
peal or  writ  of  error  might  be  brought  within 
one  year  from  the  passage  of  that  act,  since  this 
statute  is  an  enabling,  and  not  a  restraining, 
one,  and  was  not  intended  to  take  away  any 
right  of  appeal,  but  to  continue  the  right  in 
cases  where  It  had  been  lost  The  Protector,  9 
Wall.  687.  19  L.  ed.  812. 

d.  How  objection  may  he  raUed. 

The  objection  that  the  writ  of  error  was 
barred  by  the  lapse  of  time  appearing  on  the 
record  need  not  be  taken  by  plea  or  formal  as- 
signment of  error ;  but  defendant  in  error  may 
take  advantage  of  it  by  motion  to  quash  or  to 
dismiss  the  writ.  Brooks  v.  Norris,  11  How. 
204,  13  L.  ed.  665. 

VI.  Filing  record  and  docketing  cauee 
a.  Time, 

• 

The  case  should  be  docketed  and  the  record 
filed  with  the  clerk  of  the  Federal  Supreme 
Court  by  or  before  the  return  day,  whether  in 
vacation  or  in  term  time.  But  for  good  cause 
shown  the  Justice  or  Judge  who  signed  the  cita- 
tion, or  any  Justice  of  this  court,  may  enlarge 
the  time  by  or  before  its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this 
court.     United  States  Supreme  Court  Rule  9. 

A  certificate  from  the  clerk  of  the  circuit 
court  that  he  cannot  consistently  with  his  other 
duties  return  to  the  Federal  Supreme  Court  a 
transcript  of  the  record  within  the  time  re- 
quired by  the  rule  is  not  sufficient  ground  for 
an  order  extending  the  time  for  such  return. 
Sturgess  v.  Harrold,  18  How.  40,  15  L.  ed. 
261. 

If  the  plaintiff  in  error  or  appellant  shall 
fail  to  comply  with  this  rule,  the  defendant  in 
error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate, 
whether  in  term  time  or  vacation,  from  the  clerk 
of  the  court  wherein  the  Judgment  or  decree 
was  rendered,  stating  the  case  and  certifying 
that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  United  States  Supreme 
Court  Rule  9. 

Under  the  former  practice  the  cause,  except 
under  certain  special  circumstances,  was  re- 
quired to  be  docketed,  and  the  transcript  of  rec- 
ord filed,  within  the  first  six  days  of  the  term. 
United  States  v.  Fremont,  18  How.  30,  15  L. 
ed.  302;  Cox  v.  United  States,  131  U.  S.  c., 
Appx.,  and  19  L.  ed.  500 ;  United  States  v. 
Bolsdore,   7   How.  658,   12  L.  ed.   860. 

Hence,  where  an  appeal  was  taken  during  a 
term  of  the  Federal  Supreme  Court  the  appel- 
lant was  not  bound  to  file  the  record  until  the 
next  term.  Stafford  v.  Union  Bank,  16  How. 
135,  14  L.  ed.  876. 

The  original  rule  on  this  subject,  though  ap- 
plying In  terms  only  to  writs  of  error,  was  also 
applicable  to  appeals.  Randolph  v.  Barbour,  6 
Wheat  128,  5  L.  ed.  223;  The  Jonqullle,  6 
Wheat.  452,  5  L.  ed.  303. 

In  the  following  cases  defendant  in  error 
or  appellee  succeeded  in  having  the  writ  of  er- 
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ror  or  appeal  docketed  and  dismteed  because 
the  record  was  not  filed  within  the  time  re- 
quired by  the  rule :  Randolph  v.  Barbour.  6> 
Wheat  128,  5  L.  ed.  223;  Veitch  v.  Farmers* 
Bank,  6  Pet.  777,  8  L.  ed.  578 ;  United  SUtes  v. 
Fremont,  18  How.  30,  15  L.  ed.  302 ;  German  v. 
United  States,  5  Wall.  825,  18  L.  ed.  502. 

The  fact  that  the  district  attorney  was  pres- 
ent in  the  court  when  an  appeal  in  a  California 
private-land-claim  case  was  allowed  on  the  mc^ 
tion  of  the  claimant  after  the  term  without  no- 
tice of  the  motion  or  prayer  for  allowance,  even 
if  sufficient  to  dispense  with  the  necessity  for 
citation,  cannot  cure  the  omission  to  make  the 
required  return  to  the  next  term  of  the  Federal 
Supreme  Court  Castro  v.  United  States,  3 
Wall.  46,  18  L.  ed.  163. 

But  the  rule  for  docketing  and  dismissing  for 
failure  to  file  the  record  or  docket  the  cause  In- 
time  will  not  be  applied  where  the  neglect  has 
been  remedied  before  the  motion  is  made.  Ow- 
ings  V.  Tlernan,  10  Pet  24,  9  L.  ed.  333; 
Sparrow  v.  Strong,  3  Wall.  97,  18  L.  ed,  49 ; 
Bingham  v.  Morris,  7  Cranch^  99,  3  L.  ed. 
281. 

And  where  the  motion  to  dismiss  and  the 
motion  to  docket  are  contemporaneous,  the  lat- 
ter motion  will  be  allowed  upon  giving  the  usual 
bond  for  the  clerk's  fees.  Owlngs  v.  Tlernan,. 
10  Pet  24,  9  L.  ed.  333. 

A  case  will  not  be  docketed  and  dismissed 
for  failure  to  file  the  record  in  time,  where  no 
certificate  has  been  produced  from  the  clerk 
of  the  court  below  stating  that  the  writ  of  error 
or  appeal  had  been  taken.  Spring  v.  South 
Carolina  Ins.  Co.  6  Wheat  519.  5  L.  ed.  320. 

Upon  a  motion  to  docket  and  dismiss  under 
the  earlier  rule  for  failure  to  docket  the  cause 
and  file  the  record  within  the  first  six  days  of 
the  term,  a  certificate  of  the  clerk  of  the  court 
below  that  the  Judgment  was  rendered  at  the 
April  term  Is  insufficient,  where  it  does  not 
appear  but  that  such  term  might  have  extend- 
ed until  within  thirty  days  of  the  commence- 
ment of  the  term  of  the  Supreme  Court  Rhodea 
V,  The  Galveston.  10  How.  144.  13  L.  ed.  363. 

The  defendant  in  error  or  appellee  may,  at  his 
option,  docket  the  case  and  file  a  copy  of  the 
record  with  the  clerk  of  this  court ;  and.  If  the 
case  is  docketed  and  a  copy  of  the  record  filed 
with  the  cierk  of  this  court  by  the  plaintiff  in 
error  or  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or 
.by  the  defendant  in  eiTor  or  appellee  at  any  time 
thereafter,  the  case  shall  stand  for  argument 
United  States  Supreme  Court  Rule  9. 

This  is  in  accord  with  the  practice  under  the 
old  rule.  Cox  v.  United  States,  131  U.  S.  c., 
Appx.,  and  19  L.  ed.  500. 

If  the  defendant  in  error  files  a  copy  of  the 
record,  and  the  plaintiff  in  error  afterwards, 
buf  within  the  time  allowed  him,  also  files  a 
copy,  the  case  on  the  plaintiff's  docketing  will 
stand,  and  the  other  will  be  dismissed.  Harts 
horn  V.  Day,  18  How.  28,  15  L.  ed.  272. 

In  no  case  shall  the  plaintiff  in  error  or  ap- 
pellant be  entitled  to  docket  the  case  and  file 
the  record  after  the  same  shall  have  been  dock- 
eted and  dismissed  under  the  rule,  unless  by 
order  of  the  court.  United  States  Supreme  Court 
Rule  9. 

A  similar  provision  was  contained  in  the* 
earlier  rule,  known  as  No.  63.  (See  16  How., 
14  L.  ed.)  The  existence  of  such  a  provision 
is  sufficient  to  account  for  the  decision  in  Rog- 
ers V.  Law,  21  How.  526,  16  L.  ed.  208,  where. 
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after  an  appeal  had  been  docketed  and  dis- 
missed under  this  rule,  the  record  had  been 
filed  and  docketed  without  a  new  appeal.  The 
court  said  that  the  appeal  could  not  be  sus- 
tained. 

Where  an  appeal  has  been  dismissed  for 
failure  to  flle  the.  transcript  in  time,  the  ap- 
pellant has  the  whole  term  in  which  to  flle  the 
transcript  and  move  to  have  the  appeal  rein- 
stated, and  for  this  reason  an  official  certificate 
of  the  dismissal  of  the  appeal  will  not  be  given 
by  the  clerk  during  the  term.  Bank  of  United 
States  V.  Swan,  3  Pet.  68,  7  L.  ed.  605. 

The  Judgment  of  dismissal  under  the  rule  Is 
a  Judgment  nlsl,  and  it  may  be  stricken  out  at 
any  time  during  the  term  upon  motion,  unless 
it  appears  that  the  omission  to  flle  the  record 
and  docket  the  cause  at  an  earlier  period  has 
been  injurious  to  the  interests  of  the  adverse 
party.  The  motion  to  reinstate  addresses  it- 
nelf  to  the  sound  discretion  of  the  court,  and 
care  will  always  be  taken  that  no  Injustice  be 
done  to  the  opposite  party.  Gwln  v.  Breedlove, 
15  Pet.  284,  10  L.  ed.  40.  The  motion  to  re- 
instate was  granted  in  this  case,  because  it  ap- 
peared that,  if  the  record  had  been  filed  when 
the  motion  to  docket  and  dismiss  was  made,  the 
case  would  uot  have  been  reached  and  dis- 
posed of  during  the  term. 
•  See  also  infra,  XI..— The  l»almyra,  12  Wheat. 
1,  6  L.  ed.  531 ;  Rice  v.  Minnesota  &  N.  W.  K. 
Co.  21  How.  82,  16  L.  ed.  31. 

The  transcript  of  record  may  be  filed  at  any 
day  during  the  term  succeeding  the  taking  of 
an  appeal  or  the  bringing  of  a  writ  of  error,  if 
appellee  or  defendant  in  error  has  not  in  the 
mean  time  had  the  cause  docketed  and  dis- 
missed. Green  v.  Klbert,  187  U.  S.  615,  34 
L.  ed.  792,  11  Sup.  Ct.  Rep.  188;  Evans  v. 
State  Nat.  Bank.  134  U.  S.  330,  33  L.  ed.  917,  10 
Sup.  Ct  Rep.  493. 

And  where  a  second  appeal  Is  taken,  by  its 
allowance  by  the  circuit  court,  within  two  years 
from  the  entry  of  the  decree,  it  is  operative  if 
the  record  is  filed  during  the  succeeding  term. 
Evans  v.  State  Nat.  Bank,  134  U.  S.  330,  33 
L.  ed.  917,  10  Sup.  Ct.  Rep.  493. 

But  it  must  in  any  event  be  filed  during  the 
terin  (Blair  v.  Miller,  4  Dall.  21,  1  L.  ed.  724 ; 
Hamilton  v.  Moore,  3  Dall.  871,  1  L.  ed.  642; 
The  Virginia  ▼.  West,  19  How.  182,  15  L.  ed. 
594  ;  Carroll  v.  Dorsey.  20  How.  204,  15  L.  ed. 
803 :  Mesa  v.  United  States,  2  Black,  721,  17  L. 
ed.   350;  Castro  v.  United  States,  3  Wall.  46, 

18  L.  ed.  163 ;  United  States  v.  Gomez,  3  Wall. 
752,  18  L.  ed.  212;  Edmonson  v.  Bloomshire,  7 
Wall.  306,  19  L.  ed.  91 ;  The  Lucy,  8  Wall.  307, 

19  L.  ed.  394 ;  Caillot  v.  Deetken,  113  U.  S. 
215,  28  L.  ed.  988,  5  Sup.  Ct  Rep.  432 ;  Credit 
Co  V.  Arkansas  C.  B.  Co.  128  U.  S.  258,  32  L. 
ed.  448,  9  Sup.  Ct  Rep.  107 ;  Hill  v.  Chicago  & 
E.  R.  Co.  129  U.  S.  170,  32  L.  ed.  651,  9  Sup. 
Ct  Rep.  209;  Norton  v.  Taxing  District,  129 
U.  S.  505,  32  L.  ed.  784,  9  Sup.  €t  Rep.  331 ; 
Evans  v.  State  Nat.  Bank,  134  U.  8.  330,  33  L. 
ed-  91T,  10  Sup.  Ct  Rep.  493 ;  Small  v.  North- 
ern P.  R.  Co.  134  U.  S.  514,  33  L.  ed.  1006, 
10  Sup.  Ct.  Rep.  614 ;  Green  v.  Elbert,  137  U.  S. 
615,  34  L.  ed.  792,  11  Sup.  Ct  Rep.  188),  un- 
less some  sufficient  excuse  Is  given  for  the  delay 
(Grigsby  v.  Purcell,  99  U.  S.  505,  25  L.  ed. 
354;  Richardson  v.  Green,  130  U.  S.  104,  32 
L.  ed.  872.  9  Sup.  Ct  Rep.  443). 

The  attempt,  in  Wood  v.  Lide,  4  Cranch,  180, 
2  L.  ed.  588,  and  IMckett  v.  Legerwood,  7  Pet. 
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144,  8  U  ed.  638,  to  adopt  a  less  stringent  mic 
where  there  was  an  appearance  without  motion 
to  dismiss  seems  not  to  have  l>een  sncceasful. 
See  infrot  VII.,  on  the  effect  of  appearance  to 
cure  failure  to  flle  transcript. 

Where  there  are  several  appeals  in  the  same 
suit,  and  the  transcript  was  only  filed  in  time 
for  one  appeal,  tbe  fact  that  the  clerk  of  the 
lower  court  thought  that  all  the  appeals  made 
but  one  case,  and  that  if  the  record  should  reach 
the  appejlate  court  in  time  for  any  one  appeal 
it  would' be  in  time  to  make  all  of  the  appeals 
valid,  is  not  a  valid  excuse  for  the  delay. 
Richardson  v.  Green,  130  U.  S.  104,  32  U  ed. 
872,  9  Sup.  Ct  Rep.  443. 

The  supposition  that  the  clerk  of  a  Federal 
circuit  court  would  transmit  tbe  transcript  of 
record  to  tbe  Federal  Supreme  Court  when  It 
was  completed  Is  not  a  satisfactory  excuse  for 
failure  to  file  the  record  at  the  term  to  which 
the  appeal  is  returnable.  Wauton  v.  De  Wolf, 
142  U.  S.  138,  35  L.  ed.  065,  12  Sup.  Ct  Rep. 
173. 

In  Ableman  v.  Booth.  21  How.  506,  16  L.  ed. 
169,  leave  was  given  to  flle  a  certified  copy  of 
the  record  after  the  term  where  the  clerk  had 
refused,  by  the  direction  of  the  court  below,  ta 
make  any  return  to  the  writ  of  error. 

And  later  the  court  adopted  the  rule  that 
failure  to  file  tbe  transcript ,  of  record  and 
docket  the  case  at  the  term  next  succeeding  the 
appeal  dees  not  require  the  dismissal  of  an  ap- 
peal seasonably  allowed,  where  such  failure  was^ 
caused  by  the  fraud  of  the  other  party,  the 
order  of  the  court,  or  the  contumacy  of  the 
clerk,  without  laches  or  want  of  diligence  oik 
the  part  of  appellant.  United  States  v.  Gonaez,. 
3  Wall.  752,  18  L.  ed.  212 ;  Green  v.  EJbert,  13T 
U.  S.  615,  34  L.  ed.  792,  11  Sup.  Ct.  Rep. 
188. 

Where  the  transcript  has  been  seasonably  de- 
posited in  the  clerk's  office,  jurisdiction  is  not 
necessarily  lost  by  the  lapse  of  the  term.  wlth<^ 
out  docketing  the  cause ;  but  the  court  may,  in 
Its  discretion,  grant  leave  to  docket  the  cause- 
after  the  term.  Green  v.  Elbert,  137  U.  S, 
615,  84  L.  ed.  792,  11  Sup.  Ct  Rep.  188;  Rich- 
ardson V.  Green,  130  U.  S.  104,  32.  L.  edL  872, 
9  Sup.  Ct  Rep.  443 ;  Edwards  v.  United  States.. 
102  U.  S.  575,  20  L.  ed.  293 ;  Owing»>  t,  Tler- 
nau,  10  Pet.  447,  9  L.  ed.  48». 

It  is  ti'ue  that  some  of  the  cases  apparentJy- 
regard  the  docketing  of  the  cause  within  the 
term  as  essential  to  Jurisdiction  as  the  filing  of 
the  transcript  during  the  same  period.  The 
Virginia  v.  West,  19  How.  182,  15  L.  ed.  504  ; 
United  States  v.  Gomez.  3  Wail.  752,  US  L.  ed. 
212  ?  Grigsby  v.  Purcell,  90  U.  S.  505,  25  L.  ed. 
354 ;  Good  Intent  Tow-Boat  Co.  v.  Atlantic 
Mut.  Ins.  Co.  100  U.  S.  110,  27  L.  ed.  874,  a 
Sup.  Ct.  Rep.  78 :  State,  Ruckman,  Prosecutor,, 
v.  Demarest,  110  U.  S.  400,  28  L.  ed.  191,  4 
Sup.  Ct  Rep.  25;  Kllllan  v.  Clark,  111  U.  S. 
784,  28  L.  ed.  509.  4  Sup.  Ct.  Rep.  700;  Rad- 
ford-v.  Folsom,  323  U.  S.  725,  31  L.  ed.  202.  S 
Sup.  Ct.  Rep.  334  ;  Fayolle  v.  Texas  &  P.  R.  Co. 
124  U.  8.  519,  31  L.  ed.  533,  8  Sup.  Ct  Rep. 
588;  Brown  v.  McConnell,  124  U.  S.  489,  31  I^. 
ed.  495,  8  Sup.  Ct.  Rep.  559.  But  In  none  of 
these  cases  does  it  appear  that  the  transcript 
was  filed  during  the  term,  and  in  some  of  theQ> 
the  failure  to  flle  the  transcript  in  time  la  ex- 
pressly stated. 

"If  a  return  Is  made  and  the  transcript  de- 
posited in  the  clerk's  office  In  time,  our  Jurla- 
diction,"  said  Mr.  Chief  Justice  Walte,  in  Ed- 


852 


United  States  Supreme  Court. 


Fk&, 


wards  v.  United  States,  102  U.  8.  575,  26  L. 
ed.  293,  supra,  "Is  kept  alive.  The  docketing 
of  the  cause  after  that  is  mere  procedare,  and, 
if  unreasonably  delayed,  the  parties  may  be  sub- 
jected to  the  consequences  of  a  failure  to  prose- 
cute a  suit  which  rest  largely  in  the  discretion 
of  the  court  when  not  provided  for  by  rules.*' 

The  court's  discretion  to  permit  the  cause  to 
be  docketed  after  the  term  where  the  return 
is  made  and  the  transcript  is  seaaonably  depos- 
ited in  the  clerk's  office  will  not  be  exercised 
where  the  case  was  not  docketed  until  more  than 
twenty  months  had  elapsed,  because  of  the  fail- 
ure of  plaintiff  in  error,  who  was  a  member  of 
the  bar  of  the  Supreme  Court,  and  familiar  with 
its  rules,  to  give  the  requisite  security,  or  make 
a  deposit  with  the  clerk  for  the  payment  of  his 
fees.  Green  v.  Elbert,  137  U.  S.  615,  34  L.  ed. 
792,  11  Sup.  Ct.  Rep.  188.  See  also  infra, 
VI.  b. 

But  a  cause  will  not  be  dismissed  for  failure 
to  docket  it  at  the  next  term  where  the  record 
was  duly  received  and  filed  by  the  clerk,  but 
the  appeal  was  not  docketed  because  the  rules 
as  to  a  deposit  for  costs  and  as  to  entry  of 
appearance  had  not,  through  inadvertence,  been 
complied  with,  and  afterwards,  on  compliance 
with  such  rules,  the  case  was  docketed  and  ap- 
pearance entered.  Richardson  v.  Green,  130  U. 
S.  104,  32  L.  ed.  872.  9  Sup.  Ct.  Rep.  443. 

And  leave  will  be  given  to  docket  the  cause 
after  the  term,  where  the  transcript  has  been 
lodged  with  the  clerk  in  time,  but  through  in- 
advertence the  fee  bond  has  not  been  given, 
and  there  has  not  been  a  motion  to  docket  and 
dismiss.  Edwards  v.  United  States,  102  U.  S. 
575,  20  L.  ed.  293  ;  Owlngs  v.  Tlernan,  10  Pet. 
447,  9  L.  ed.  489. 

And  for  this  reason  a  motion  to  direct  the 
clerk  to  docket  a  cause  as  of  the  time  when  the 
transcript  was  received  by  him  was  overruled 
in  Van  Rensselaer  v.  Watts,  7  How.  784,  12  L. 
ed.  913,  a  case  where  the  transcript,  because  of 
a  misunderstanding  with  reference  to  giving 
the  clerk's  bond,  had  been  lying  in  the  clerk's 
office  about  a  year. 

Leave  to  file  the  record  and  docket  the  cause 
at  a  subsequent  term  will  not  be  granted  where 
the  appeal  had  been  dismissed  because  of  the 
failure  to  give  a  fee  bond  to  the  clerk,  and  it 
is  not  satisfactorily  shown  that  neither  appel- 
lant nor  its  counsel  knew  that  security  was  re- 
quired. Selma  &  M.  R.  Co.  v.  Louisiana  Nat. 
Bank,  94  U.  S.  253,  24  L.  ed.  32. 

For  the  purpose  of  applying  the  rule  that 
the  transcript  must  be  filed  during  the  term  next 
succeeding  the  allowance  of  the  appeal,  the 
appeal  must  be  deemed  to  have  been  taken  when 
the  prayer  therefor  was  allowed,  notwithstand- 
ing any  subsequent  delay  in  giving  the  bond. 
Edmonson  v.  Bloomshire,  7  Wall.  306,  19  L.  ed. 
91. 

The  misrecital  in  the  citation  of  the  date 
when  the  appeal  was  allowed  cannot  be  permit- 
ted to  contradict  the  record,  where  the  ques- 
tion is  whether  a  second  appeal  had  been  taken 
so  as  to  make  the  filing  of  the  transcript  in  time. 
Ibid. 

A  proceeding  by  representatives  of  a  de- 
ceased appellant  to  become  parties  to  the  ap- 
peal is  not  a  new  appeal  for  the  purpose  of  ap- 
plying the  rule  that  the  transcript  must  be  filed 
during  the  term  next  succeeding  the  allowance 
of  appeal.    Ihid, 

The  acceptance  of  an  appeal  bond  by  the 
judge  after  the  term  at  which  the  decree  was 
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rendered  cannot  be  considered  as  the  allow- 
ance of  a  new  appeal  at  that  date  for  the  pur- 
pose of  determining  whether  the  case  was  dock- 
eted in  time,  where  no  citation  was  Issued  or 
served.  Radford  v.  Folsom,  123  U.  8.  725,  31 
L.  ed.  292,  8  Sup.  Ct.  Rep.  334. 

The  acceptance  of  a  bond  on  appeal  cannot 
have  the  effect  of  an  allowance  of  a  new  appeal 
for  the  purpose  of  determining  the  term  dar- 
ing which  the  case  must  be  docketed,  where  such 
acceptance  was  after  the  time  limited  for  the 
Uking  of  the  appeal.  Kllllan  v.  Clark,  111  U. 
S.  784,  28  L.  ed.  599,  4  Sup.  Ct  Rep.  700. 

Bntrles  on  the  stipulation  of  parties  of  or- 
ders extending  the  time  for  filing  an  appeal 
bond  and  a  certificate  of  evidence  are  equivalent 
to  an '  order  at  the  respective  dates  renewing 
the  allowance  of  the  appeal  in  open  court  in 
the  presence  of  both  parties  for  the  purpose  of 
determining  when  the  case  must  be  docketed  in 
the  appellate  court.  Goodwin  t.  Pox,  120  U. 
S.  775,  30  L.  ed.  815,  7  Sup.  Ct.  Rep.  779. 

b.  Clerk^B  fees. 

See  also  supra,  VI.  a, — Green  v.  Elbert,  137 
U.  S.  615,  34  L.  ed.  792,  11  Sup.  Ct  Rep.  188; 
Richardson  v.  Green,  130  U.  S.  104,  32  L.  ed. 
872,  9  Sup.  Ct  Rep.  443;  Edwards  v.  United 
States,  102  U.  S.  575,  26  L.  ed.  293 ;  Owlngs  v. 
Tlernan,  10  Pet  447,  9  L.  ed.  489;  Van  Rens- 
selaer V.  W^atta,  7  How.  784,  12  L.  ed.  913; 
Selma  &  M.  R.  Co.  v.  Louisiana  Nat  Bank,  94 
U.  S.  253,  24  L.  ed.  32. 

It  is  made  by  the  10th  rule  of  the  United 
States  Supreme  Court  a  condition  precedent  to 
the  filing  of  the  record  and  docketing  of  the 
case  in  the  Federal  Supreme  Court  that  security 
be  given  or  a  deposit  made  with  the  clerk  for 
the  payment  of  his  fees.  Green  v.  Elbert,  137 
U.  S.  615,  34  L.  ed.  792,  11  Sup.  Ct  Rep. 
188. 

The  appellee,  upon  producing  the  certificate 
of  the  clerk  of  the  circuit  court,  stating  the 
cause  and  certifying  that  such  an  appeal  had 
been  duly  sued  out  and  allowed,  will  be  enti- 
tled to  have  the  case  docketed  and  dismissed  on 
the  ground  that  the  appellant  had  failed  to 
comply  with  the  rule  which  requires  a  bond  to 
be  given  to  the  clerk  of  the  Supreme  Court  be- 
fore the  case  is  docketed  But  this  cannot  be 
done  on  the  record  brought  here  by  the  appel- 
lant and  simply  lodged  with  the  clerk.  West  v. 
Brashear,  12  Pet  101,  9  L.  ed.  1016. 

Where  the  record  has  been  printed  by  the  par- 
ties the  case  may  be  docketed  without  giving 
security  for  the  payment  of  the  clerk's  fee  for 
supervising  the  printing,  seeing  that  the  printed 
copy  is  properly  indexed,  and  distributing  copies 
to  the  justices,  reporter,  and  counasl.  But  the 
printed  copies  cannot  be  used  until  such  fee, 
if  demanded  by  the  clerk,  has  been  paid  in  time 
to  enable  him  to  make  the  necessary  examina- 
tion and  distribution.  Bean  v.  Patterson,  110 
U.  S.  401,  28  U  ed.  190,  4  Sup.  Ct  Rep.  23. 

For  the  amount  of  such  fees,  see  United 
States  Supreme  Court  Rule  24. 

c.  Docketing  twice. 

A  cause  need  not  be  docketed  twice  because 
it  is  brought  to  the  B^ederal  Supreme  Court  both 
by  writ  of  error  and  appeal.  Hurst  t.  HolHngs- 
worth,  94  U.  S.  Ill,  24  L.  ed.  81 ;  Plymouth 
Consol.  Gold  Min.  Co.  v.  Amador  &  S.  Canal 
Co.  118  U.  8.  264,  30  L.  ed.  232,  6  Sup.  Ct. 
Rep.  1034. 
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VII.  Appearance. 

Upon  the  filing  of  the  transcript  of  a  record 
brought  up  by  writ  of  error  or  appeal,  the  ap- 
pearance of  the  counsel  for  the  party  docketing 
the  case  shall  be  entered.  United  States  Su- 
preme Court  Rule  9. 

An  appearance  Is  necessary  on  a  cross  ap- 
peal, even  though  the  direct  appeal  has  been 
docketed  In  order  to  give  appellant  In  the  cross 
appeal  the  right  to  be  heard  otherwise  than  In 
support  of  the  decree.  The  S.  S.  Osborne,  105 
U.  S.  447,  26  L.  ed.  1065. 

Where  the  plaintiff  in  error  is  a  member  of 
the  bar  o^  the  Federal  Supreme  Court,  and  no- 
tifies the  clerk  in  transmitting  the  transcript 
of  record  that  the  case  is  one  of  his  own,  his 
appearance  is  properly  entered  when  the  rec- 
ord is  filed  and  the  case  docketed.  Green  v. 
Elbert,  137  U.  8.  615,  34  L.  ed.  792,  11  Sup. 
Ct.  Rep.  188. 

The  fact  that  the  appearance  of  counsel  for 
appellant  who  had  acted  as  such  in  the  court 
below  was  entered  by  other  counsel  without 
authority  but  in  good  faith  is  not  ground  for  dis- 
missing the  appeal,  where  the  petition  is  signed 
by  the  appellant  In  person,  and  other  counsel 
have  appeared  and  taken  charge  of  the  case. 
Davis  V.  Wakelee,  156  U.  S.  680,  39  L.  ed.  578, 
15  Sup.  Ct.  Rep.  555. 

A  general  appearance  by  appellee  or  defend- 
ant in  error  supplies  the  lack  of  a  citation 
(United  States  v.  Armejo,  131  U.  S.  lxssii., 
Appz.,  and  18  L.  ed.  247 ;  Pierce  v.  Cox,  9 
Wall.  786,  19  U.  ed.  786 ;  Sage  v.  Central  R.  Co. 
96  U.  S.  712,  24  L.  ed.  641 ;  Richardson  v. 
Green,  130  U.  S.  104,  32  L.  ed.  872,  9  Sup.  Ct 
Rep.  443 ;  Buckingham  v.  McLean,  13  How. 
151,  14  L.  ed.  91),  and  waives  the  irregularity 
that  the  citation  was  not  signed  by  the  Judge 
who  allowed  the  writ  of  error  (Aldrlch  v. 
^tna  Ins.  Co.  8  Wall.  491,  19  L.  ed.  473),  and' 
waives  any  defect  in  the  return  day  (Shute  v. 
Keyser,  149  U.  S.  649,  37  L.  ed.  884,  13  Sup. 
Ct.  Rep.  060). 

An  appearance  at  the  first  term  without  mak- 
ing a  motion  to  dismiss  waives  any  irregularity 
in  the  citation  on  a  writ  of  error  arising  out 
of  the  fact  that  it  was  signed  by  the  clerk  In- 
stead of  the  Judge  (Chaffee  v.  Hay  ward,  20  How. 
208,  15  L.  ed.  804),  and  cures  any  defect  In  the 
citation  because  of  its  failure  to  specify  the 
date  or  term  at  which  defendants  are  required 
to  appear,  and  because  of  Its  failure  to  bear 
any  date  (Carroll  v.  Dorsey,  20  How.  204,  16 
L.  ed.  803). 

The  entry  by  the  clerk  of  the  Federal  Supreme 
Court  at  the  first  term  to  which  a  writ  of  error 
or  appeal  is  returnable,  in  a  case  in  which  the 
United  States  is  a  party,  of  the  appearance  of 
the  Attorney  General  of  the  United  States, 
cures  any  defect  in  the  citation  by  reason  of  the 
wrong  return  day, — at  least  where  the  Attor- 
ney General  does  not  at  the  first  term  withdraw 
hlM  appearance  or  move  to  strike  it  out.  If  he 
lets  it  pass  for  one  term  without  objection  it  is 
conclusive  upon  him.  Farrar  v.  United  States, 
3  Pet.  459,  7  L.  ed.  741. 

The  absence  from  the  country  of  one  or  all 
of  a  party's  counsel  in  pursuit  of  other  business 
does  not  prevent  an  appearance  without  making 
a  motion  to  dismiss  at  the  first  term  from 
amounting  to  a  waiver  of  any  irregularity  in 
the  citation.  Chaffee  v.  Hay  ward,  20  IIow.  208, 
15  L.  ed.  804. 

Irregularity  in  the  service  of  a  citation  is 
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cured  by  an  appearance  which,  although  special 
In  terms,  was  not  limited  to  any  particular  pur- 
pose. Renaud  v.  Abbott,  116  U.  S.  277,  29  L.  ed. 
629,  6  Sup.  Ct.  Rep.  1194. 

But  the  appearance  of  counsel  on  a  motion 
to  dismiss  at  a  term  subsequent  to  the  one  to 
which  the  appeal,  if  properly  taken,  would  be  re- 
turnable does  not  waive  the  failure  to  Issue 
and  serve  the  citation.  Radford  v.  Folsom,  123 
U.  S.  725,  31  L.  ed.  292,  8  Sup.  Ct  Rep. 
334. 

And  it  Is  too  late  after  the  lapse  of  the  term 
to  alter  a  general  appearance  to  a  special  ap- 
pearance 80  as  to  prevent  it  from  supplying  the 
lack  of  a  citation,  although  the  entry  of  the 
general  appearance  was  due  to  the  inadvertence 
of  the  clerk.  United  States  v.  Armejo,  131  U. 
S.  Lxxxij.^  Appz.,  and  18  L.  ed.  247. 

And  in  any  event  no  such  alteration  could 
be  allowed  without  proper  notice  and  leave  of 
the  court  first  obtained.    Ihid. 

An  appearance  does  not  preclude  the  appel- 
lee from  moving  to  dismiss  for  any  other  suffi- 
cient cause  than  the  want  of  citation  or  Irreg- 
ularity in  its  service.  United  States  v.  Yates, 
6  How.  605,  12  L.  ed.  575. 

An  appearance  at  the  first  term  does  not 
preclude  a  party  from  afterwards  moving  to  dis- 
miss because  the  writ  of  error  was  not  made 
returnable  on  a  certain  day  therein  named,  or 
because  the  transcript  was  not  filed  at  the  nezt 
succeeding  term.  Carroll  v.  Dorsey,  20  How. 
204,  15  L.  ed.  803. 

An  appearance  does  not  preclude  the  party 
from  afterwards  moving  to  dismiss  because  the 
cause  was  not  docketed  and  the  transcript  filed 
during  the  term  nezt  succeeding  the  taking  of 
the  appeal.  Grlgsby  v.  Purcell,  99  U.  S.  505. 
25  L.  ed.  354,  Overruling  Wood  v.  Llde,  4 
Cranch,  180,  2  L.  ed.  588,  which  held  that  the 
appearance  of  the  defendant  in  error  waived  all 
objection  to  the  Irregularity  in  the  return  of  the 
writ  arising  out  of  the  fact  that  it  was  not  re- 
turned until  after  the  return  day,  where  it  was 
served  before  that  day. 

The  objection  that  the  Supreme  Court  Is  with- 
out Jurisdiction  of  the  cause  because  no  writ  of 
error  was  sued  out  cannot  be  urged  after  the 
cause  has  been  remanded  for  a  new  trial,  where 
the  defendant  in  error  appeared  in  the  Supreme 
Court  Evans  v.  Eaton,  3  Wash.  C.  C.  443, 
Fed.  Cas.  No.  4,560. 

Ezcept  so  far  as  an  appearance  may  cure  de- 
fects in  the  proceeding,  it  is  in  general  of  no 
importance  to  an  appellant  Whether  the  appel- 
lees appear  or  not,  since.  If  the  appeal  Is 
properly  taken,  the  refusal  or  omission  to  appear 
will  not  delay  the  cause,  and  a  Judgment  against 
the  appellees  will  be  as  conclusive  as  If  their 
appearance  had  been  entered  on  the  docket  and 
the  cause  argued  by  their  counsel.  United 
States  V.  Yates,  6  How.  605,  12  L.  ed.  575. 

Unless  the  defendant  in  error,  however,  ap- 
pears, the  Federal  Supreme  Court  will  not  take 
up  the  cause  until  the  thirty  days'  notice  re- 
quiied  by  U.  S.  Rev.  Stat.  {  999.  U.  S.  Comp. 
Stat  1901,  p.  712,  has  ezplred.  National  Bank 
of  Commerce  v.  National  Bank  of  Commerce,  90 
U.  S.  608,  25  L.  ed.  362 ;  Coz  v.  United  States. 
131  U.  S.  c,  Appz.,  and  10  L.  ed.  500 ;  Waters 
V.  Barrlll,  131  U.  S.  lxxxiv.,  Appz.,  and  IS 
L.  ed.  878 ;  Lloyd  v.  Alezander,  1  Cranch,  365, 
2  I^  ed.  137.     See  also  supra,  IV.  d. 

Leave  to  withdraw  the  appearance  will  usual- 
ly be  granted  saving  the  rights  of  the  adverse 
party.     McGuIre  v.  Massachusetts,  3  Wall.  382, 
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18  L.  ed.  164 ;  United  States  v.  Yates,  6  How. 
eOo.  12  L.  ed.  575. 

But  such  withdrawal  will  not  authorize  a 
fnotlou  to  dismiss  for  want  of  a  citation,  or  for 
mere  Irregularity  in  its  service.  United  States 
T.  Yates,  6  How.  605,  12  L.  ed.  575. 

A  court  rule  which  provided  that,  where  an 
appearance  was  not  entered  on  the  record  for 
either  party  on  or  before  the  second  day  of  the 
term  next  succeeding  that  at  which  the  case 
was  docketed,  such  case  should  be  dismissed  at 
the  cost  of  the  plaintiff,  applied  only  to  regular 
terms,  and  not  to  an  adjourned  term.  Larman 
▼.  Tisdale,  11  How.  586,  13  L.  ed.  823. 

VIII.    Parties. 
a.  Who  may  institute  proceediftgs. 

Appellate  Jurisdiction  can  only  be  invoked 
by  a  party  to  the  record.  Bayard  v.  Lombard, 
D  How.  530,  13  L.  ed.  245 ;  Indiana  Southern  R. 
Co.  V.  Liverpool,  L.  &  G.  Ins.  Co.  109  U.  S.  168, 
27  L.  ed.  895,  3  Sup.  Ct.  Rep.  108 ;  Ex  parte 
Cutting,  04  U.  S.  14,  24  L.  ed.  49;  Ex  parte 
Cockcroft,  104  U.  S.  578,  26  L.  ed.  856. 

The  stockholders  of  a  corporation,  who  have 
not  been  made  parties  to  the  suit,  cannot  appeal 
from  a  decree  foreclosing  a  corporate  mortgage. 
Ex  parte  Cutting,  94  U.  S.  14,  24  L.  ed.  49. 

A  state  which  was  not  a  party  to  the  ac- 
tion in  the  lower  court,  but,  refusing  to  submit 
to  Jurisdiction,  merely  suggested  its  rights  in 
the  property  involved,  and  asked  that  the  case 
be  dismissed,  has  no  standing  to  maintain  a  writ 
of  error.  South  Carolina  v.  Wesley,  155  U.  8. 
642,  39  U  ed.  254,  15  Sup.  Ct.  Rep.  230. 

So,  where  a  state  presented  a  petition  to  a 
Federal  circuit  court  for  an  order  as  to  certain 
property  in  the  hands  of  a  receiver  in  that  court, 
but  distinctly  refused  to  be  a  party  or  to  rec- 
ognize the  Jurisdiction  of  the  court,  it  could  not 
appeal  from  the  decision,  because  it  was  not 
concluded  by  it.  Georgia  v.  Jesup,  106  U.  S. 
458,  27  L.  ed.  216,  1  Sup.  Ct.  Rep.  363. 

The  tenant  in  possession,  who  has  neglected  to 
appear  and  be  made  a  party  in  ejectment  in  the 
court  lielow,  cannot  have  a  writ  of  error  to  the 
Judfinnent  against  the  casual  objector.  Connor  v. 
I'eugh,  18  How.  394,  15  L.  ed.  432. 

A  writ  of  error  to  review  a  Judgment  in  a 
proceeding  in  rem  in  a  state  court  against  a  ves- 
sel cannot  be  sued  out  in  the  name  of  the  ves- 
sel, although  the  state  laws  permit  the  vessel 
to  l)e  sued  by  name,  and  a  defense  to  be  made 
by  the  owner  in  the  name  of  the  vessel.  The 
Burns,  9  Wall.  237,  19  L.  ed.  620. 

But  a  person  who,  In  a  proceeding  in  rem 
In  the  state  court  against  a  vessel,  claims  to  be 
Ihe  owner,  and  defends  the  suit  in  the  name 
of  the  vessel ;  and  who  made  affidavit  that  he 
was  such  owner  and  gave  bonds  to  enable  him 
to  appeal  to  the  highest  state  court, — will  be  so 
far  regarded  as  clalnmnt  and  party  to  the  rec- 
ord, although  he  took  the  appeal  in  the  name  of 
the  vessel,  as  to  enable  him  to  sue  out  a  writ 
of  error  from  the  Federal  Supreme  Court  in  his 
own  name.     IhUl. 

Xo  one  can  invoke  the  appellate  Jurisdiction 
of  the  Federal  Supreme  Court  who  was  not  a 
party  to  the  Judgment  in  the  court  below.  Payne 
T.  Niles,  20  How.  219,  15  L.  ed.  895. 

And  if  a  party  to  the  suit  is  in  no  manner 
affected  by  what  is  decreed,  he  cannot  be  said 
to  be  a  party  to  the  decree,  and  therefore  can- 
not maintain  an  appeal.  Farmers'  Loan  &  T, 
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Co.  V.  Waterman,  106  U.  8.  265,  27  L.  ed. 
115,  1  Sup.  Ct.  Rep.  131. 

One  seaman  cannot  appeal  from  a  decree 
made  in  regard  to  the  claim  of  another  in  pro- 
ceedings iu  admiralty  in  cases  of  Joint  libels 
for  wages,  for  he  has  no  interest  in  It,  and 
cannot  be  aggrieved  by  it.  Oliver  v.  Alexander, 
6  Pet.  143,  8  L.  ed.  349. 

Where  a  Judgment  debtor,  upon  producing  his 
discharge  in  bankruptcy,  has  obtained  an  order 
that  no  execution  shall  issue  on  the  Judgment 
without  an  order  of  the  court  made  upon  rea- 
sonable notice,  he  has  no  such  further  interest 
In  the  suit  as  will  entitle  him  to  bring  a  writ  of 
error  to  review  the  Judgment.  Knox  v.  Ex- 
change Bank.  12  Wall.  379,  20  L.  ed.  287. 

Under  such  circumstances  the  assignee  In 
bankruptcy  of  the  Judgment  debtor  is  the  proper 
party  to  bring  the  writ  of  error.    Ibid. 

But  where  a  Judgment  has  lieen  rendered 
against  a  defendant  after  his  adjudication  in 
bankruptcy,  he  may  prosecute  a  writ  of  error 
In  his  own  name.  Hill  v.  Harding,  131  U.  S. 
cc,  Appx.,  and  26  L.  ed.  310. 

An  appeal  to  the  Federal  Supreme  Court  may 
be  taken  by  the  United  States  from  a  decision 
by  the  court  of  private  land  claims  in  favor  of 
a  petitioner,  although  the  government  may  have 
no  interest  in  the  result  of  the  litigation.  Unit- 
ed States  V.  Conway,  175  U.  S.  60,  44  L.  ed. 
72,  20  Sup.  Ct  Rep.  13. 

A  consul  of  the  Republic  of  Mexico,  who 
makes  a  complaint  for  the  extradition  of  fugi- 
tives from  that  country,  may  prosecute  an  ap- 
peal In  behalf  of  his  government  from  an  order 
discharging  the  persons  accused.  Omelas  v. 
Ruiz,  161  U.  S.  502,  40  L.  ed.  787,  16  Sup.  Ct 
Rep.  689. 

An  appeal  taken  by  a  district  attorney  from  a 
decree  of  the  district  court  In  a  Spanish  land- 
grant  case  was  sustained  in  United  States  v. 
Curry,  6  How.  106,  12  L.  ed.  363,  although  not 
authorized  by  the  Attorney  General  according  to 
the  provisions  of  the  act  of  May  26,  1824,  f 
9,  where  such  appeal  was  sanctioned  by  him  in 
the  Federal  Supreme  Court 

It  is  enough  that  the  person  invoking  ap- 
pellate Jurisdiction  was  actually  made  a  party 
before  decree,  either  by  an  express  order  of  the 
court  to  that  effect,  or  by  acting  or  being  treat- 
ed as  such. 

A  municipal  corporation  which  has  filed  In  a 
foreclosure  suit  an  intervening  petition  setting 
up  a  claim  for  taxes  alleged  to  be  due  on  the 
mortgaged  property  may  appeal  from  any  order 
adverse  to  its  Interests  If  the  amount  In  contro- 
versy Is  sufficient.  Savannah  v.  Jesup,  106  U. 
S.  563,  27  L.  ed.  276,  1  Sup.  Ct  Rep.  512. 

Persons  interested  may,  by  an  order  made  at 
the  same  term  at  which  the  decree  was  entered, 
be  made  parties  to  the  suit  for  the  purpose  of 
appeal.  Sage  v.  Central  R.  Co.  93  U.  S.  412. 
23  L.  ed.  933. 

Persons  allowed  to  intervene  In  a  foreclosure 
suit  after  the  bill  was  taken  pro  confesso,  who 
were  defendants  interested  in  the  suit  when 
the  final  decree  was  rendered  and  appeared  be- 
fore the  master  and  excepted  to  his  report  may 
appeal  from  such  final  decree.  Ex  parte  Jor- 
dan, 94  U.  S.  248,  24  L.  ed.  123. 

A  creditor  who  has  Intervened  in  a  suit  in  a 
Federal  court  In  which  a  writ  of  attachment 
issued  against  his  debtor  claiming  under  a  prior 
seizure  under  a  writ  issued  out  of  the  state 
court  may  have  a  writ  of  error  to  review  the  or- 
der dismissing  his  petition.     Gumbel  v.  Pitkin, 
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113  U.  S.  545,  28  L.  ed.  1128.  5  Sup.  Ct.  Rep. 
•«16. 

If  the  lieira  of  a  deceased  defendant  be  made 

parties  by  order  of  the  court  in  which  the  suit 

was  brought,  and  Judgment  Is  entered  against 

them  by  default  upon  a  summons  and  count 

against  the  original  defendant,  they  are  not  pre- 

'oluded  from  suing  out  a  writ  of  error  to  the 

Federal  Supreme  Court  because  they  failed  to 

■appear  and  plead  to  the  suit  in  the  court  below. 

flacker   v.   Thomas,   7   Wheat.    530,    6    L.   ed. 

-515. 

A  receiver  in  a  foreclosure  suit,  although  not 

•originally  a  party,  may  appeal  from  a  decree 

therein  which  settles  his  accounts.     Hinckley  v. 

'Gilman,  C.  &  S.  B.  Co.  94  U.  S.  467,  24  L.  ed. 

166. 

So,  a  bidder  at  foreclosure  sale,  though  not  a 
party  to  the  original  suit,  may  appeal  from  a 
•decree  denying  his  application  to  have  the  sale 
completed  and  conflrmed.  Blossom  t.  Milwau- 
kee &  C.  R.  Co.  1  Wall.  655,  17  L.  ed.  673.  "It 
is  certainly  true,"  said  Mr.  Justice  Miller,  "that 
he  cannot  appeal  from  the  original  decree  of 
foreclosure,  nor  from  any  other  order  or  decree 
•of  the  court  made  prior  to  his  bid.  It,  however, 
seems  to  be  well  settled  that  after  a  decree  ad- 
judicating certain  rights  between  the  parties 
to  a  suit,  other  persons  having  no  previous  In- 
terest in  the  litigation  may  become  connected 
with  the  case  In  the  course  of  the  subsequent 
proceedings  In  such  a  manner  as  to  subject  them 
to  the  Jurisdiction  of  the  court  and  render  them 
liable  to  its  orders^  and  that  they  may,  in  like 
manner,  acquire  rights  in  regard  to  the  sub- 
ject matter  of  the  litigation  which  the  court  is 
"bound  to  protect.  Sureties  signing  appeal  bonds, 
stay  bonds,  delivery  bonds,  and  recelpters  under 
writs  of  attachments  become  quasi  parties  to 
the  proceedings,  and  subject  themselves  to  the 
Jurisdiction  of  the  court,  so  that  summary  Judg- 
Dients  may  be  rendered  on  their  bonds  or  recog- 
nizances. So,  in  the  case  of  a  creditor's  bill  or 
other  suit  by  which  a  fund  Is  to  be  distributed 
to  parties,  some  of  whom  are  not  before  the 
court;  these  are  at  liberty  to  come  before  the 
master  after  the  decree,  and  establish  their 
•claims  to  share  in  the  distribution." 

A  purchaser  at  a  foreclosure  sale  has  the 
Tight  of  appeal  as  to  all  matters  adjudicated  aft- 
er his  bid,  which  affect  the  terms  of  his  bid  or 
the  burdens  which  he  assumes  thereby,  and 
which  are  not  settled  by  the  terms  of  the  decree 
under  which  he  purchases.  Kneeland  v.  Ameri- 
can Loan  &  T.  Co.  136  U.  S.  89,  34  L.  ed.  379, 
10  Sup.  Ct  Rep.  950. 

A  decree  upon  an  intervening  petition  in  a 
-foreclosure  suit  adjudging  that  a  certain  sum  is 
.a  lien  on  the  proceeds  of  the  sale  of  the  mort- 
gaged premises,  and  that  the  corporation  or- 
ganized by  the  parties  who  purchased  at  the 
sa'e  pay  that  sum  to  the  intervener  for  serv- 
ices as  counsel,  may  be  appealed  from  by  the 
-new  corporation.  Louisville,  E.  &  St.  L.  R.  Co. 
▼.  Wilson,  138  U.  S.  501,  34  L.  ed.  1023,  11 
Sup.  Ct.  Rep.  405. 

In  Williams  v.  Morgan,  111  U.  S.  684.  28  L. 
«d.  559,  4  Sup.  Ct.  Rep.  638,  It  was  held  that, 
in  a  suit  to  foreclose  a  railroad  mortgage,  per- 
sons who  were  bondholders  and  Interested  un- 
der a  second  mortgage  were  properly  permitted 
to  intervene  and  contest  the  allowance  to  the 
-trustee  for  his  compensation,  and  had  a  right 
to  appeal  from  the  decree  making  such  al- 
lowance. 

But  purchasers  at  a  mortgage  foreclosure  sale 
66  L.  R.  A. 


under  a  decree  which  provided  for  the  payment 
in  cash  of  sufficient  of  their  bid  to  pay  claims 
adjudged  to  be  prior  in  equity  to  the  mortgage, 
or  for  a  resale  of  the  property,  cannot,  nor  caa 
their  assignee,  appeal  from  the  orders  adjudg- 
ing that  such  claims  be  paid  by  them  out  of 
the  amount  of  their  bid,  or  that  the  mortgaged 
property  be  resold,  as  they  have  no  appealable 
interest  in  the  premises.  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  V.  S.  207,  34  L. 
ed.  97,  10  Sup.  Ct.  Rep.  736. 

An  application  for  a  writ  of  error  to  review 
a  conviction  in  a  state  court  cannot  be  granted 
where  it  Is  prayed  for  without  the  authority 
of  the  prisoner,  but  at  the  request  of  his  friends, 
although  personal  access  to  the  prisoner  in  his 
confinement  to  ascertain  whether  he  desires 
such  writ  has  been  refused.  Ew  parte  Dorr,  3 
How.  103,  11  L.  ed.  514. 

b.  Heccissary  or  proper  pariie$. 

All  the  parties  against  whom  a  Joint  Judgment 
or  decree  has  been  rendered  must  Join  In  the 
writ  of  error  or  appeal  (Hampton  v.  Rouse, 
13  Wall.  187.  20  L.  ed.  593 ;  Wilson  v.  Life  & 
P.  Ins.  Co.  12  l»et.  140.  0  L.  ed.  1032 ;  Owlngs 
V.  KInoannon.  7  Pet.  399,  8  L.  ed.  727 ;  Williams 
V.  Bank  of  United  States,  11  Wheat.  414,  6  L. 
ed.  508 ;  Clifton  v.  Sheldon.  23  How.  481,  16  L. 
ed.  429),  unless  there  have  been  a  summons  and 
severance  (Shannon  v.  Cavazos,  131  U.  S.  lxxi., 
Appx.,  and  15  L.  ed.  929 ;  Mussina  v.  Cavazos, 
20  How.  280,  15  L.  ed.  878;  Estls  v.  Trabue, 
128  U.  S.  225,  32  L.  ed.  437.  9  Sup.  Ct.  Rep. 
58 ;  Mason  v.  United  States,  136  U.  S.  581,  34 
L.  ed.  545,  10  Sup.  Ct.  Rep.  1062),  or  some 
equivalent  proceeding  (Inglehart  v.  Stansbury, 
151  U.  8.  68,  38  L.  ed.  76,  14  Sup.  Ct.  Rep.  237 ; 
Hardee  v.  Wilson,  146  U.  S.  179,  36  L.  ed.  933. 
13  Sup.  Ct.  Rep.  39;  Hanrlck  v.  Patrick,  119 
U.  S.  156,  80  L.  ed.  396,  7  Sup.  Ct.  Rep.  147; 
Felbelman  v.  Packard,  108  U.  S.  14,  27  L.  ed. 
634,  1  Sup.  Ct.  Rep.  138;  Simpson  v.  Greeley, 
20  Wall.  152,  22  L.  ed.  338). 

An  appeal  from  a  decree  against  several  de- 
fendants. Including  an  Injunction  against  them 
all,  cannot  be  taken  by  one  of  them  alone  with- 
out an  order  permitting  It,  or  without  anything 
to  show  that  the  codefendants  had  been  applied 
to  and  refused  to  appeal.  Beardsley  v.  Arkan- 
sas &  L.  R.  Co.  158  U.  S.  123,  39  L.  ed.  919, 

15  Sup.  Ct.  Rep.  786. 

An  appeal  by  less  than  all  the  parties  against 
whom  a  joint  decree  is  rendered  will  be  dis- 
missed, unless  the  others  fall  to  appear  after 
due  service  of  written  notice,  or.  If  appearing, 
refuse  to  Join.  Masterson  v.  Ilerndon,  10  Wall. 
416,  IP  L.  ed.  953 ;  Downing  v.  McCartney,  131 
U.  S.  xcviii.,  Appx.,  and  19  L.  ed.  757. 

Written  notice  to  the  defendants,  with  their 
refusal  to  Join  In  the  writ  of  error.  Is  equiv- 
alent to  summons  and  severance.  O'Dowd  v. 
Russell,  14  Wall.  402,  20  L.  ed.  857. 

Where  the  original  defendants  Joined  in  an 
appeal  to  the  Federal  Supreme  Court  taken  to 
review  a  Judgment  rendered  against  them  In'  the 
circuit  court,  the  fact  that  all  but  one  of  such 
appellauts  subsequently  abandoned  the  appeal 
will  not  require  Its  dismissal.     Todd  v.  Daniel, 

16  Pet.  521,  10  L.  ed.  1054. 

A  writ  of  error  can  be  taken  by  a  defendant 
alone  In  an  action  lo  try  title  to  real  estate 
to  review  a  Judgment  for  the  plaintiff  against 
him.  and  also  against  Interveners  claiming  ad- 
versely to  both  parties,  since  the  Judgment  is 
Joint  only   in  form.      Hanrlck  v.   Patrick,   119 
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U.  S.  166,  80  L.  ed.  396,  7  Sap.  Ct  Rep.  147, 
"None  of  the  cases  cited  In  support  of  the  mo- 
tion to  dismiss,"  said  Mr.  Justice  Matthews, 
"are  applicable  here  because  they  refer  to  Judg- 
ments in  common-law  actions  where  no  such 
anomaly  as  is  presented  in  this  record  could 
occur.  In  equity,  where  Interventions  pro  in- 
tere88e  suo  have  been  permitted  to  those  affect- 
ed by  the  proceeding,  but  not  parties  to  the  orig- 
inal controversy,  or  where  the  original  parties 
have  distinct  and  separable  interests,  the  same 
general  rule  as  to  appeals  applies  to  joint  de- 
crees; but  it  has  always  been  held  that  where 
the  decree  is  final  and  separate  or  separable, 
those  not  affected  by  It  are  not  necessary  par- 
ties to  the  appeal.  Forgay  v.  Conrad,  6  How. 
201,  12  L.  ed.  404.  The  same  principle  must 
govern  judgments  at  law  rendered  in  actions 
according  to  the  forms  of  procedure  prescribed 
by  the  statutes  of  the  states  in  which  they  are 
tried,  where  interventions  such  as  the  present 
are  permitted ;  and  the  same  rule  must  be  adopt- 
ed  in  reference  to  them.*' 

A  defendant  in  equity  whose  interest  is  sep- 
arate from  that  of  the  other  defendants  may  ap- 
peal without  them.  Brewster  v.  Wakefield,  22 
How.  118,  16  L.  ed.  301;  Gllfillan  v.  McKee, 
160  U.  S.  303,  40  L.  ed.  161,  16  Sup.  Ct.  Rep. 
6;  City  Nat  Bank  v.  Hunter,  129  U.  S.  667, 
82  L.  ed.  762,  9  Sup.  Ct.  Rep.  346. 

One  defendant  who  has  a  separate,  distinct, 
personal  Judgment  against  him  for  money  In 
which  the  other  defendants  have  no  interest, 
has  a  right  to  prosecute  a  writ  of  error  In  his 
own  name  without  joining  them.  Germain  v. 
Mason,  12  Wall.  260,  20  U  ed.  302. 

Where  defendants  who  made  separate  defenses 
in  the  court  below  prosecuted  separate  writs  of 
error  to  the  Federal  Supreme  Court  from  a  judg- 
ment against  them  on  a  joint  and  several  bond, 
a  motion  to  dismiss  on  the  ground  that  all 
should  have  united  In  one  writ  of  error  was 
denied  In  Cox  ▼.  United  States,  6  Pet.  172,  8  L. 
ed.  869. 

In  a  suit  against  a  railroad  company  and  trus- 
tees the  railroad  company  ^may  sue  out  a  writ 
of  error  alone,  where  it  was  the  only  party  to 
the  appeal  to  the  highest  state  court,  and  the 
trustees  have  no  interest  in  the  controversy. 
Norwich  &  W.  R.  Co.  v.  Johnson,  16  Wall.  8,  21 
L.  ed.  118. 

Parties  to  an  action  whose  Interests  will  not 
be  affected  by  maintaining  or  reversing  a  de- 
cree need  not  join  In  the  appeal  therefrom. 
Basket  v.  Hassel,  107  U.  S.  602,  27  L.  ed.  600, 
2  Sup.  Ct  Rep.  416. 

In  a  foreclosure  action  It  is  not  necessary 
that  parties  who  acquired  Hens  on  mortgaged 
premises  subsequent  to  the  mortgage  should  join 
in  the  appeal  from  the  foreclosure  decree. 
Brewster  v.  Wakefield,  22  How.  118,  16  L.  ed. 
301. 

Interveners  in  a  suit  to  avoid  an  assignment 
for  the  benefit  of  creditors  cannot  appeal  from  a 
decree  therein  without  making  the  other  parties 
in  the  suit  parties  to  the  appeal.  Slpperley  v. 
Smith,  166  U.  S.  86,  39  L.  ed.  79,  16  Sup.  Ct. 
Rep.  16. 

An  Intervener  In  a  foreclosure  suit  cannot 
maintain  an  appeal  from  the  decree  of  sale  or 
the  order  confirming  It  without  making  the  pur- 
chaser and  the  mortgagor  parties  and  bringing 
them  into  court.  Davis  v.  Mercantile  Trust  Co. 
152  U.  S.  690,  38  L.  ed.  663,  14  Sup.  Ct  Rep. 
693. 

A  municipality  is  a  necessary  party  defendant 
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to  a  writ  of  error  sued  out  to  review  the  jud$r- 
ment  of  a  state  court  confirming  the  report  of 
viewers  appointed  to  assess  the  damages  to 
property  owners  sustained  by  reason  of  a  street- 
opening  proceeding  Instituted  by  the  city.  Pear- 
son V.  Yewdall,  96  U.  S.  294,  24  L.  ed.  436. 

A  case  disposed  of  in  the  court  below  as  t» 
all  the  parties  on  a  ground  common  to  all  upon 
two  appeals,  one  taken  by  the  plaintiff  and  the 
other  by  a  portion  only  of  the  defendants,  will 
not  be  considered  by  the  Federal  Supreme 
Court  on  an  appeal  by  the  plaintiff  alone  to 
which  the 'defendants,  who  had  taken  the  other 
appeal,  are  not  parties.  Wilson  v.  Klesel,  164 
U.  S.  248,  41  L.  ed.  422,  17  Sup.  Ct  Rep.  124. 

No  one  can  be  made  a  defendant  in  a  writ  of 
error  who  was  not  a  party  to  the  judgment 
in  the  inferior  court.  Payne  v.  Niles,  20  How. 
219.  16  L.  ed.  896. 

Interveners,  who  claim  the  proceeds  of  a  sale 
of  attached  property,  who  did  not  except  In  the 
trial  court  to  vacating  the  attachment  and  dis- 
missing the  action,  and  who  were  not  parties 
to  the  proceedings  to  review  the  judgment  of 
the  trial  court  in  a  territorial  supreme  courts 
and  were  not  treated  in  that  court  as  necessary 
parties,  are  not  necessary  parties  to  an  appeal 
from  that  court  to  the  Federal  Supreme  Court 
Central  Loan  &  T.  Co.  v.  Campbell  Commission 
Co.  173  U.  S.  84,  43  L.  ed.  623,  19  Sup.  Ct 
Rep.  346. 

A  party  against  whom  a  decree  was  taken 
pro  confesao  cannot  make  himself  a  party  to  a 
writ  of  error  taken  by  other  defendants  who- 
appeared  in  the  court  below  so  as,  against  their 
objection,  to  control  the  case  in  the  United 
States  Supreme  Court  Marsh  v.  Nichols,  S.  & 
Co.  120  U.  S.  600,  30  L.  ed.  798,  7  Sup.  Ct  Rep. 
704. 

e.  Abatement  and  eubatitutioH, 

The  death  of  either  party  in  real  or  personal 
actions  after  judgment  and  while  a  writ  of  er- 
ror is  pending  does  not  abate  the  suit  His  rep- 
resentatives may  voluntarily  become  parties,  or 
may  be  compelled  to  do  so.  Green  v.  Watklns, 
6  Wheat  261,  6  L.  ed.  266. 

The  practice  Is  governed  by  United  States 
Supreme  Court  rule  16  which  provides  for  the 
coming  In  as  parties  of  the  representatives  of  a 
party  who  has  died  pending  a  writ  of  error 
from  or  an  appeal  to  that  court  and  for  bringing 
in  such  representatives  as  parties  in  case  they 
shall  not  voluntarily  become  such. 

Where  a  patentee  died  after  an  appeal  was 
taken  from  a  decree  for  profits  for  Infringing  a 
patent  right,  the  cause  of  action  survives,  an<) 
the  suit  can  be  further  prosecuted  in  the  name 
of  his  legal  representatives.  Illinois  C.  R.  Co. 
V.  Turrill,  110  U.  S.  301,  28  L.  ed.  164,  4  Sup. 
Ct  Rep.  6. 

Where  the  appellee  dies  after  appeal,  the  ad- 
ministrator of  the  domlcll  may  be  admitted  as 
appellee,  although  he  was  appointed  in  a  differ- 
ent state  from  that  in  which  the  action  was 
commenced,  where  at  the  time  no  ancillary  ad- 
ministration has  been  granted  in  the  latter  state. 
Noonan  v.  Bradley,  12  Wall.  121,  20  L.  ed.  279. 

The  writ  of  error  was  held  to  abate  where- 
the  representatives  of  the  deceased  plaintiff  lui 
error  had  not  appeared  at  the  December  term,. 
1850,  after  the  suggestion  of  death  at  the  I>e> 
cember  term,  1846.  Phillips  v.  Preston,  11  How^ 
294,  13  L.  ed.  702. 

The  time  limit  Is  now  the  tenth  day  of  th» 
second  term  next  succeeding  the  suggestion  o£ 
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d€ath;  and  failure  to  appear  before  that  time 
reqalres  abatement,  unless  steps  have  previously 
been  taken  by  the  adverse  party  to  compel 
appearance.  United  States  Supreme  Court 
Rule  10. 

To  the  same  effect  was  old  rule  61.  Barrlbeau 
V.  Brant,  17  How.  43,  16  L.  ed.  34. 

Where,  under  the  laws  of  the  state  in  which 
the  action  is  brought,  the  cause  of  action  does 
not  survive,  the  death  of  the  plaintiff  while  his 
writ  of  error  from  the  Federal  Supreme  Court 
was  pendlog  abates  the  action.  Martin  v.  Bal- 
timore &  O.  R.  Co.  151  U.  S.  673,  88  L.  ed.  311, 
14  Sup.  Ct.  Rep.  533. 

A  writ  of  error  to  review  a  judgment  refus- 
ing to  compel  by  mandanuis  the  Secretary  of  the 
Navy  to  perform  certain  alleged  official  duties 
was  held  in  United  States  ew  rel.  Warden  v. 
Chandler,  122  U.  S.  643,  Appx.  30  L.  ed.  1244, 
to  have  abated,  where  it  appeared  that  Mr. 
Chandler  was  no  longer  Secretary,  and  that  the 
office  was  filled  by  his  successor. 

This  decision  was  rested  upon  United  States 
▼.  Boutwell,  17  Wall.  004,  21  L.  ed.  721,  where 
a  motion  to  substitute  the  then  Secretary  of  the 
Treasury  as  defendant  in  a  writ  of  error  sued 
out  to  review  a  judgment  denying  mandamus  to 
comi>el  the  Issuance  of  certain  bonds  by  his  pred- 
ecessor in  office,  who  had  resigned  after  the 
case  had  been  removed  to  the  Supreme  Court, 
wan  denied,  and  the  writ  of  error  dismissed. 

So,  on  the  death  of  the  Commissioner  of  Pat- 
ents pending  a  writ  of  error  in  a  proceeding 
against  him  for  mandamus,  the  proceeding  abat- 
ed, and  his  successor  could  not  be  substituted 
without  statutory  authority.  United  States  ew 
rel.  Bernardin  v.  Butterworth,  169  U.  S.  600. 
42  L.  ed.  873.  18  Sup.  Ct  Rep.  441. 

Evidently  in  response  to  the  suggestion  in  the 
case  last  above  cited,  that  a  remedy  for  the  in- 
convenience occasioned  by  this  state  of  the 
law  might  be  found  in  appropriate  legislation. 
Congress,  by  the  act  of  February  8,  1899  (30 
Stat,  at  L.  822,  chap.  121,  U.  S.  Comp.  Stat. 
1901,  p.  697)  enacted  that  "no  suit,  action,  or 
other  proceeding  lawfully  commenced  by  or 
against  the  head  of  any  Department  or  Bureau, 
or  other  officer  of  the  United  States  In  his  offi- 
cial capacity,  or  in  relation  to  the  discharge  of 
his  official  duties,  shall  abate  by  reason  of  his 
death,  or  the  expiration  of  his  term  of  office, 
or  his  retirement,  or  resignation,  or  removal 
from  office ;  but  in  such  event  the  court,  on  mo- 
tion or  supplemental  petition  filed,  at  any  time 
within  twelve  months  thereafter,  showing  a  ne- 
cessity for  the  survival  thereof  to  obtain  a  settle- 
ment of  the  questions  Involved,  may  allow  the 
same  to  be  maintained  by  or  against  his  suc- 
cessor in  office,  and  the  court  may  make  such 
order  as  shall  be  equitable  for  the  payment  of 
costs.*' 

Only  those  can  be  substituted  upon  the  death 
of  a  party  pending  an  appeal  who  succeed  to  the 
interest  which  he  had.  Hence,  where  a  party 
after  suit  brought  conveyed  his  Interest  to  an- 
other, and  after  appeal  died,  such  other  cannot 
be  substituted  iu  his  place  on  the  appeal.  Bar- 
rlbeau V.  Brant,  17  How.  43,  15  L.  ed.  34. 

On  an  appeal  from  a  decree  against  all  of  the 
defendants  below  jointly,  the  appeal  after  the 
death  of  one  of  the  appellants  may  proceed  at 
the  suit  of  the  survivors,  under  U.  S.  Rev.  Stat. 
g  956,  U.  S.  Comp.  Stat.  1901,  p.  697,  providing 
that  upon  the  death  of  one  or  more  of  the  par- 
ties, if  the  cause  of  action  survives  to  the 
surviving  plaintiffs  or  against  the  surviving  de- 
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fendants,  the  writ  or  action  shall  not  be  abated,- 
but,  upon  the  suggestion  of  the  death,  the  action 
shall  proceed  at  the  suit  of  the  surviving  plain- 
tiff or  plaintiffs  against  the  surviving  defendant 
or  defendants.  Moses  v.  Woostep,  115  U.  S.  285, 
29  L.  ed.  391,  6  Sup.  Ct.  Rep.  38. 

So,  where  one  of  three  party  plaintiffs  below 
dies  after  the  writ  of  error  is  sued  out  to  review 
a  Judgment  against  them,  and  the  cause  of  ac- 
tion survives,  It  is  not  necessary  to  make  the- 
helrs  and  representatives  of  the  deceased  parties 
to  such  writ.  M'Klnney  v.  Carroll,  12  Pet  66, 
9  L.  ed.  1002. 

Whenever  either  party  to  a  final  judgment  or* 
decree  of  a  circuit  court  dies  before  the  time  for 
Invoking  the  appellate  jurisdiction  has  expired, 
a  formal  revivor  is,  by  the  express  terms  of  the 
act  of  March  3,  1875  (18  Stat  at  L.  470,  i  9, 
chap.  137,  U.  8.  Comp.  Stat  1901,  p.  508),  made- 
unnecessary.  His  representative  may  file  a  cer- 
tified copy  of  his  appointment  and  thereupon 
may  take  his  appeal  or  sue  out  his  writ  of  error 
as  the  decedent  might  have  done.  If  the  dece- 
dent was  the  successful  party  notice  shall  be 
given  to  his  representatives  as  in  the  case  of  the 
death  of  a  party  after  appeal  taken  or  writ  of 
error  brought 

Where  four  years  have  elapsed  after  an  appeal 
without  giving  the  notice  prescribed  by  this  sec- 
tion, and  there  has  been  no  voluntary  appear- 
ance, it  is  too  late  to  cure  the  defect.  Dolan  v. 
Jennings,  189  U.  S.  885,  35  L.  ed.  217,  11  Sup. 
Ct  Rep.  584. 

Where  a  writ  of  error  is  sought  on  behalf 
of  a  deceased  party,  the  motion  to  revive  If  nec- 
essary should  be  made  in  the  court  below,  and' 
not  in  the  Federal  Supreme  Court.  McClane  v. 
Boon,  6  Wall.  244,  18  L.  ed.  835. 

Where  the  suit  cannot  be  revived  In  the- 
court  below  because  the  deceased  party  has  no* 
representative  within  the  jurisdiction  of  the 
court  which  rendered  final  judgment,  and  there 
exists  a  proper  representative  in  some  other 
state  or  territory,  provision  Is  made  by  U.  S.  Su- 
preme Court  rule  15  for  writ  of  error  or  appeal, 
and  for  bringing  in  such  representative  as  a> 
party. 

Where  a  decree  is  pronounced  against  an  ex- 
ecutor as  defendant  and  before  an  appeal  I» 
prayed  the  executor  is  removed  and  an  adminis- 
trator de  bonis  non  with  the  will  annexed  i» 
appointed,  an  appeal  cannot  be  taken  until  the 
administrator  is  made  a  party  to  the  suit  in  the- 
court  below.  Taylor  v.  Savage,  1  How.  282,. 
11  L.  ed.  ^32,  2  How.  895,  11  L.  ed.  313. 

Where  a  receiver  has  taken  an  appeal  in  the- 
name  of  his  predecessor  from  a  decree  entered 
after  a  change  In  the  receivership,  and  he  has- 
become  surety  on  the  appeal  bond,  he  may  be- 
substituted  In  the  Federal  Supreme  Court  upon, 
motion  under  the  power  of  amendment  author- 
ized by  U.  S.  Rev.  Stat  S  954,  U.  S.  Comp.  SUt 
1901,  p.  696,  without  prejudice  to  the  proceed- 
ing had ;  and  a  motion  to  dismiss  will  be  denied.. 
Bowden  v.  Johnson,  107  U.  S.  251,  27  L.  ed. 
386,  2  Sup.  Ct  Rep.  246. 

In  the  above  case  the  court  said  that  ita 
action  was  similar  to  that  taken  In  Gates  v. 
Goodloe,  101  U.  S.  612,  25  L.  ed.  895,  where  an 
assignee  in  bankruptcy  was  substituted  as 
plaintiff  in  error  for  the  original  plaintiffs  In 
error,  who  had  sued  out  the  writ  after  receiving 
their  discharge  in  bankruptcy. 

An  assignee  in  bankruptcy  might  have  been 
substituted  for  the  bankrupt  as  appellant  In  the 
Federal  Supreme  Court  under  the  provision  of 
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the  bankruptcy  law  authortxing  sucb  assignee  to 
prosecute  and  defend  In  his  own  name  all  suits 
pending  at  the  time  of  the  adjudication  of  bank- 
ruptcy In  which  the  bankrupt  Is  a  party  in  the 
flame  manner  apd  with  like  effect  as  they  may 
have  been  prosecuted  or  defended  by  the  bank- 
rupt. Herndon  ▼.  Howard,  9  Wall.  664,  19  L. 
•ed.  80f). 

So,  where  a  writ  of  error  sned  out  by  the 
Judgment  debtor,  who  had  obtained  a  discharge 
in  bankruptcy  after  the  suit  was  instituted,  was 
•dismissed  because  of  his  lack  of  Interest  in  the 
suit,  the  court  said  the  assignee  in  bankruptcy 
might  be  substituted  on  an  application  to  rein- 
state the  cause  made  during  the  term,  were  It 
not  for  the  fact  that  no  Jurisdictional  question 
was  contained  In  the  record.  Knox  v.  Exchange 
Bank.  12  Wall.  379,  20  L.  ed.  414. 

8uoh  substitution  was  refused  In  United 
States  v.  Peck,  102  XT.  S.  64,  26  L.  ed.  46.  where 
the  assignee  had  lain  by  a  long  time  and  al- 
lowed the  case  to  go  on  In  the  other's  name  at 
his  expense  and  under  his  management,  or  that 
•of  the  creditors  for  whose  use  he  was  prosecut- 
ing the  case. 

An  assignee  In  bankruptcy  will  not  be  substi- 
tuted as  a  party  to  a  writ  of  error  to  review  a 
Judgment  rendered  against  the  defendant  after 
his  adjudication  in  bankruptcy,  since  the  bank- 
rupt may  prosecute  such  writ  in  his  own  name, 
and  the  assignee,  if  any  of  the  questions  Involved 
may  affect  the  bankrupt  estate,  will  be  heard  on 
such  questions  by  his  counsel  when  the  case 
<!omes  up  for  argument.  Hill  v.  Harding,  181 
U.  S.  cc,  Appx.,  and  26  L.  ed.  310. 

IX.  Security. 
a.  Necessity, 

Except  in  criminal  cases  (see  infra,  X.  b,  1, 
(b)),  the  giving  of  security  is  Indispensable  to 
the  prosecution  of  the  appellate  proceedings. 
Boyce  v.  Grundy,  6  Pet.  777,  8  L,  ed.  579 ;  Sage 
V.  Central  R.  Co.  96  U.  S.  712,  24  L.  ed.  641 ;  Re 
T^cwman,  79  Fed.  615. 

By  the  express  provision  of  U.  8.  Rev.  Stat. 
I  1001,  U.  8.  Comp.  Stat.  1901,  p.  713,  no  se- 
curity is  required  when  the  case  \§  brought  up 
by  the  United  States  or  by  direction  of  any  de- 
partment of  the  government. 

Hence,  no  security  Is  required  on  writs  of 
■error  or  appeals  Issuing  from,  or  brought  to,  the 
Federal  Supreme  Court  by  direction  of  the 
Comptroller  of  the  Currency  in  suits  by  or 
against  Insolvent  national  banks  or  their  re- 
ceivers. Pacific  Nat.  Bank  v.  Mlxter,  114  U.  8. 
463,  29  L.  ed.  221.  5  Sup.  Ct.  Rep.  944 ;  Robin- 
Son  V.  Southern  Nat.  Bank,  94  Fed.  22. 

And  the  showing  In  the  record  that  the  Comp- 
troller directed  the  receiver  to  take  out  the  writ 
of  error  is  not  Insufficient  because  a  mistake 
was  made  in  one  of  the  papers  in  describing  the 
person  who  was  plaintiff  In  the  court  below. 
Pacific  Nat.  Bank  v.  Mlxter,  114  U.  S.  463,  29 
L.  ed.  221,  5  Sup.  Ct.  Rep.  944. 

Leave  to  prosecute  a  writ  of  error  to  a  state 
•court  without  giving  the  security  required  by  U. 
S.  Rev.  Stat.  S  1000,  U.  8.  Comp.  Stat.  1901, 
p.  712,  cannot  be  granted  under  the  act  of  July 
20.  1892  (27  Stat,  at  L.  252,  chap.  209.  U.  S. 
Comp.  Stat.  1901,  p.  706),  as  that  act  has  no 
application  to  proceedings  in  the  Supreme  Court 
of  the  United  States.  Gallaway  v.  State  Nat. 
Bank.  186  U.  8.  177,  46  L.  ed.  1111,  22  Sup.  Ct. 
Rep.  811. 

The  decision  would  have  been  the  same,  said 
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Mr.  Chief  Justice  Fuller  In  Bradford  t.  South- 
ern R.  Co.  195  U.  8.  243,  49  L.  ed. ,  25  Sap. 

Ct.  Rep.  55,  if  the  review  of  the  Judgment  or 
decree  of  an  inferior  Federal  court  had  been 
sought. 

b.  Requirements  as  to  time, 
1.  In  ffcneroL 

The  taking  of  security  for  the  prosecntion  of 
the  writ  of  error  or  appeal  is  a  duty  im|x>sed 
by  U.  8.  Rev.  Stat.  S  1000.  U.  8.  Comp.  8Ut. 
1901,  p.  712,  upon  the  Justice  or  Judge  when  he 
signs  the  citation.  Brown  v.  McConnell.  124  U. 
S.  489,  31  L.  ed.  495.  8  Sup.  Ct.  Rep.  559 ;  Sey- 
mour V.  Freer,  5  Wall.  822.  18  L.  ed.  564. 

Although  the  statute  evidently  contemplates 
the  taking  of  security  when  the  citation  Is 
signed,  a  delay  in  this  regard  is  not  fatal. 

An  appeal  bond  may  even  be  accepted  after 
the  time  for  taking  the  appeal  has  expired, 
where  the  appeal  was  allowed  in  time.  Erans 
V.  State  Nat.  Bank,  134  U.  8.  330,  33  L.  ed.  917. 
10  Sup.  Ct.  Rep.  493;  The  Dob  Hermanos,  10 
Wheat.  306,  6  L.  ed.  328. 

In  the  case  last  above  cited  the  court  said 
that  the  mode  of  taking  the  security  and  the 
time  for  perfecting  It  are  matters  of  discretion 
to  be  regulated  by  the  court  granting  the  appeal. 

Even  if  the  duty  to  take  security  is  entirely 
omitted,  the  appellate  court  will  usually  order 
the  security  to  be  given  within  a  prescribed  time, 
and  will  only  dismiss  the  proceeding  upon  fail- 
ure to  comply  with  its  order.  Anson  v.  Blue 
Ridge  R.  Co.  23  How.  1,  16  L.  ed.  517 ;  Brobst 
V.  Brobst,  2  Wall.  96.  17  L.  ed.  905 ;  Davidson 
V.  J.«anier,  4  Wall.  447,  18  L.  ed.  877 ;  Seymour 
V.  Freer,  5  Wall.  822,  18  L.  ed.  564 ;  Brown  v. 
McConnell,  124  U.  S.  489,  81  L.  ed.  495,  8  Sup. 
Ct.  Rep.  559 ;  Stewart  v.  Masterson.  124  U.  8. 
498.  31  L.  ed.  507,  8  Sup.  Ct.  Rep.  561. 

Where  a  bond,  admitted  to  be  sufficient  for 
costs  of  prosecution,  whether  given  in  time  to 
make  the  appeal  operate  as  a  supersedeas  or  not, 
was  filed  in  the  court  below  before  removal  to 
the  higher  court,  a  motion  to  dismiss  because 
the  bond  was  not  filed  within  ten  days  after  the 
decree  was  denied.  Seymour  v.  Freer,  5  Wall. 
822,  18  L.  ed.  564. 

The  docketing  of  a  cause  by  the  defendant  in 
error  In  advance  of  the  return  day  of  the  writ 
does  not  prevent  the  plaintiff  in  error  from 
doing  what  was  necessary,  while  the  writ  wa.^ 
in  life,  to  give  It  full  effect,  such  as  filing  his 
security  which  had  not  been  filed  at  the  time  of 
the  docketing.  Davles  v.  Corbln,  113  U.  8.  687, 
28  L.  ed.  1149,  5  Sup.  Ct  Rep.  696. 

Where  the  appeal  was  taken  In  open  court, 
and  no  citation  was  necessary,  and  the  record 
has  been  duly  filed,  the  appellant  may  be  allowed 
on  the  hearing  to  file  an  appeal  bond  nunc  pro 
tunc.  Shepherd  v.  Pepper.  133  U.  8.  626,  33  L. 
ed.  706,  10  Sup.  Ct.  Rep.  438. 

While  the  omission  to  file  an  appeal  bond  may. 
In  a  proper  case,  be  supplied,  such  relief  will 
not  be  accorded  after  a  lapse  of  nearly  four 
years  since  the  decree.  Beardsley  v.  Arkansas 
&  L.  R.  Co.  158  U.  8.  123,  39  L.  ed.  919,  15 
Sup.  Ct.  Rep.  786. 

2.  When  supersedeas  is  desired. 

An  appeal  or  writ  of  error  could  not,  under 
the  earlier  practice,  operate  as  a  supersedeas, 
unless  the  security  was  approved  and  filed  with- 
in ten  days  after  the  rendition  of  the  Judgment 
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or  decree.     O'Dowd  y.   Rnssell,   14   Wall.   402, 

20   L.   ed.   867:   Patterson  v.   Hoa.   131   U.   S. 

I.XXXVI1I.  Appx.,  and  18  L.  ed.  884  ;  Adams  y. 

f^w.  16  How.  144,  14  L.  ed.  880. 

The  time  was  extended  to  sixty  days  by  the 

act  of  June  1,   1872.   |   11    (U.   S.   ReY.    Stat. 

I  1007,  U.  S.  Comp.  Stat.  1901,  p.  714).    Rodd  y. 

Heartt,  17  Wall.  354,  21  L.  ed.  627. 

And  this  section  permits  such  security  to  be 

irlYen,  even  after  the  expiration  of  sixty  days, 

if  the  consent  of  a  Justice  of  the  appellate  court 
•can  be  obtained.    Kitchen  y.  Randolph,  98  U.  S. 

86.   23   L.  ed.   810;   Western  U.  Teleg.  Co.  y. 

Eyser.  19  Wall.  419,  22  L.  ed.  43. 

This  consent  cannot  be  glYen  where  the  writ 
•of  error  was  not  issued  and  served,  or  the  appeal 

taken,    within   sixty   days,    Sundays   exclusive, 

after  the  rendition  of  the  Judgment  or  decree 

sought  to  be  reviewed.     Kitchen  v.  Randolph, 

93  U.  S.  92,  23  L.  ed.  810 ;  Sage  t.  Central  R. 

Co.  93  U.  8.  416,  23  L.  ed.  934. 

It  can  be  so  given  after  the  sixty  days,  where 
the  court  below  In  session  and  acting  Judicially 
4illowed  the  appeal  within  that  time  without  tal^ 

Ing  security,  and  entered  the  allowance  on  the 

record.    Pengfa  v.  Davis,  110  U.  S.  227,  28  L.  ed. 

127,  4  Sup.  Ct  Rep.  17. 

But,  unless  the  security  is  given  within  ten 
'days    the   supersedeas   stays   proceedings   only 

from  the  time  it  was  given.    See  infra,  X,  b,  2. 
The   sixty   days   are   exclusive   of    Sundays. 

Danville  v.   Brown,   128  U.   S.  503,.  32   L.  ed. 

507,  9  Sup.  Ct.  Rep.  149. 

The  time  begins  to  run  from  the  date  of 
•entry  of  the  Judgment,  although  the  record  of 

the  Judgment  was  not  signed  by  the  Judges  of 
-the  court  nntil  afterwards.  Boise  County  v. 
•Gorman.  19  Wall.  661,  22  L.  ed.  226. 

A  decree  becomes  final,  for  the  purpose  of 
-fixing  the  time  within  which  the  bond  must  be 
"filed  in  order  to  operate  as  a  supersedeas,  when 
^  motion  to  rescind,  made  at  the  same  term,  is 
li«ard  and  decided.  Washington,  6.  ft  A.  R.  Co. 
▼.  Bradley,  7  Wall.  575,  19  L.  ed.  274. 

c.  Formal  requUites  in  general. 

The  applicable  statutory  provisions  are  found 
in  r.  S.  Rev.  Stat.  {  lODO,  U.  S.  Comp.  Stat. 
1901,  p.  712,  which  requires  security  that  the 
plaintiff  in  error  or  appellant  "shall  prosecute 
his  writ  or  appeal  to  effect,  and,  if  he  fails  to 
make  his  plea  good,  shall  answer  all  damages 
and  costs,  where  the  writ  is  a  supersedeas  and 
«tay8  execution,  or  all  costs  only  where  it  is  not 
.a  supersedeas  as  aforesaid." 

It  will  be  noted  that  this  section  does  not, 
in  terms,  require  the  security  to  be  given  in  the 
form  of  a  bond ;  but  such  Is  the  universal  prac- 
tice, and,  in  view  of  the  provision  of  United 
States  Supreme  Court  rule  29,  that  ^'supersedeas 
bonds"  must  be  taken  on  appeals  from  and  writs 
of  error  to  the  circuit  courts,  is,  perhaps,  the 
only  kind  of  security  which  the  courts  will  ac- 
cept. 

Such  a  bond  is  Insufficient  in  form  where  It 
contains  no  security  for  costs.  Seward  v.  Cor- 
neau.  102  D.  S.  161,  26  L.  ed.  86. 

The  fact  that  the  bond  is  so  insufficient  in 
form  does  not  avoid  the  appeal ;  but  permission 
will  be  given  to  file  a  proper  bond,  in  default 
of  which  the  appeal  will  be  dismissed.    Ibid. 

The  defective  chsracter  of  the  bond,  arising 
out  of  the  fact  that  no  penal  sum  was  named 
therein,  will  not  require  the  dismissal  of  the 
appeal ;  but  permission  will  be  given  to  file  a  I 
proper  bond.  Union  P.  R.  Co.  v.  Callaghan, 
m  L.  R.  A. 


161  U.  S.  91.  40  L.  ed.  628,  16  Sup.  Ct.  Rep. 
493. 

The  failure  of  the  lx>nd  on  a  writ  of  error  to 
recite  the  term  at  which  the  Judgment  of  the 
Inferior  court  was  rendered  is  not  necessarily 
fatal,  but  opportunity  should  be  given  to  fur- 
nish new  security.  New  Orleans  Ins.  Co.  v.  E. 
D.  Albro  Co.  112  V.  S.  506,  28  L.  ed.  809,  5  Sup. 
Ct.  Rep.  289. 

In  Davis  v.  Wakelee,  156  U.  S.  680.  39  L.  ed. 
578,  16  Sup.  Ct.  Rep.  565,  such  a  defect  was 
not  regarded  as  material  where  there  could  be 
no  mistake  as  to  the  Identity  of  the  decree  ap- 
pealed from. 

Where  the  supersedeas  bond  Is  defective  in 
not  truly  describing  the  Judgment  of  the  lower 
court,  the  supersedeas  will  only  be  vacated  In 
case  the  plaintiff  -in  error  shall  fall  to  file  a  new 
bond  in  sneh  suit,  and  within  such  time  as 
directed  by  the  appellate  court.  Knox  County 
V.  United  States,  131  U.  S.  clxyi.,  Appx.,  and 
25  L.  ed.  191. 

The  condition  of  a  bond  on  appeal  that  the 
appellants  "shall  duly  prosecute  their  said  ap- 
peal with  effect,  and,  moreover,  pay  the  amount 
of  costs  and  danuiges  rendered  and  to  be  ren- 
dered in  case  the  decree  shall  be  affirmed  in  said 
Supreme  Court,"  covers  fully  all  the  require* 
ments  of  U.  S.  Rev.  SUt.  |  1000,  U.  S.  Comp. 
Stat.  1901,  p.  712,  in  order  to  make  It  operate 
as  a  supersedeas.  Gay  v.  Parpart,  101  U.  S.  391, 
25  L.  ed.  841. 

Where  the  supersedeas  bond  on  appeal  from 
a  foreclosure  decree  substantially  conforms  to 
the  statute,  with  the  addition  of  a  clause  which 
purports  to  cover  "use  and  detention"  of  the 
property,  this  cause  will  be  rejected,  and  the 
bond  construed  to  have  its  ordinary  effect,  as 
the  Judge  had  no  right  to  require  such  an  addi- 
tion to  the  conditions  of  an  appeal  and  super- 
sedeas. Omaha  Hotel  Co.  v.  Kountze,  107  U.  S. 
378,  27  L.  ed.  609,  2  Sup.  Ct.  Rep.  911. 

The  court  was  of  the  opinion  in  Ferguson  v. 
Dent,  29  Fed.  1,  that  the  circuit  court  had  au- 
thority, under  U.  S.  Rev.  Stat  |  954,  U.  S. 
Comp.  Stat.  1901,  p.  696,  after  an  appeal,  to 
allow  an  amendment  to  a  supersedeas  bond  from 
which  had  been  omitted  the  statutory  stipula- 
tion as  to  damages  required  to  effect  the  super- 
sedeas. 

d.  Partie$. 

It  is  not  necessary  that  all  the  parties  who 
have  appealed  from  the  decree  of  the  court  be- 
low should  Join  in  the  api>eal  bond,  alt&ough  all 
must  Join  in  the  appeal.  It  is  sufficient  if  the 
appeal  bond  Is  approved  by  the  court  as  satis- 
factory security,  by  whomsoever  executed. 
Brockctt  V.  Brockett,  2  How.  238,  11  L.  ed. 
251 ;  Scruggs  v.  Memphis  &  C.  R.  Co.  131  U.  S. 
cciv.,  Appx.,  and  26  L.  ed.  741. 

But  see  supra,  IV.  b, — Kail  v.  Wetmore,  6 
Wall.  451,  18  L.  ed.  862. 

Where  all  the  defendants  to  a  severable  Judg- 
ment want  the  Judgment  reviewed,  but  a  part 
only  desire  to  have  the  execution  against  them 
stayed,  they  may  all  Join  in  the  writ  of  error, 
and  separate  when  they  ask  for  a  stay.  Em 
parte  B'rench,  100  U.  S.  1,  25  L.  ed.  529. 

When  approved  by  the  Judge  an  appeal  bond 
stands  as  security  for  all  the  appellees,  although 
all  are  not  named  in  it.  Scruggs  v.  Memphis  & 
r.  R.  Co.  131  U.  S.  cciv.,  Appx.,  and  26  L.  ed. 
741. 

It  does  not  affect  the  validity  of  an  appeal 
bond  ox  the  intcgi-ity  of  an  appeal  taken  by  com- 
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plamant  from  a  decree  granting  a  portion  only 
of  rhe  relief  souglit,  that  the  bond  Includes,  as 
appellees,  certain  parties  defendant,  as  to  whom 
tho  suit  was  dismissed,  but  against  whom  the 
appellant  may  seek  to  obtain  a  decree  on  the 
bearing  of  the  appeal.  Hill  v,  Chicago  &  B.  R. 
Co.  129  U.  S.  170,  32  L.  ed.  651,  9  Sup.  Ct. 
Rep.  269. 

A  writ  of  error  was  dismissed  in  Davenport 
V.  Fletcher,  16  How.  142,  14  L.  ed.  879,  because, 
among  other  reasons,  the  bond  was  given  exclu- 
sively to  a  person  who  was  not  a  party  to  the 
Judgment,  but  leave  was  granted  to  move  for 
reinstatement  during  the  same  term. 

And  a  defect  in  an  appeal  bond  arising  out  of 
the  fact  that  the  bond  was  not  given  to  the 
actual  parties  to  the  suit  at  the  time  of  the 
appeal  may  be  obviated  by  granting  leave  to  file 
a  new  bond.  Bigler  v.  Wallet,  12  Wall.  142, 
20  L.  ed.  960. 

Where  the  suit  is  prosecuted  in  the  name  of 
the  people  of  the  state  on  the  relation  of  a 
named  person,  an  appeal  bond  given  to  the  peo- 
ple, or  to  the  relator.  Is  good,  and,  if  forfeited, 
may  be  sued  upon  by  either  at  the  option  of  the 
government.  Spalding  v.  New  York,  2  How.  66, 
11  L.  ed.  181. 

e.  Sureties, 

It  is  within  the  legal  discretion  of  a  Justice 
or  Judge  to  take  a  bond  on  writ  of  error  in 
which  the  sureties  are  each  bound  only  for  a 
specified  part  of  the  obligation,  and  his  action 
in  that  regard  is  final.  New  Orleans  Ins.  Co.  v. 
B.  D.  Albro  Co.  112  U.  S.  506,  28  L.  ed.  809,  6 
Sup.  Ct.  Rep.  289. 

In  Black  v.  Black,  58  Fed.  985,  the  circuit 
Judge  refused  to  accept  a  surety  company  as 
security  upon  a  writ  of  error  from  the  Federal 
Supreme  Court,  because  there  was  fair  ground 
for  questioning  the  power  of  the  company  to 
bind  Itself  In  the  manner  proposed. 

It  Is  not  a  valid  objection  to  a  supersedeas 
bond  on  appeal  from  a  Federal  circuit  court 
that  all  the  sureties  were  nonresidents  of  the 
district.  Ea  parte  Milwaukee  &  M.  R.  Co.  5 
Wall.  188,  18  L.  ed.  676. 

« 

f.  Acceptance  and  approval. 

The  Justice  or  Judge  signhig  the  citation  is 
required  by  U.  S.  Rev.  Stat.  |  1000,  U.  S.  Comp. 
Stat.  1901,. p.  712,  to  take  the  security.  This 
power  cannot  be  delegated  to  a  commissioner  of 
a  circuit  court  (Haskins  v.  St.  Louis  &  S.  E.  R. 
Co.  109  U.  S.  106,  27  L.  ed.  873,  3  Sup.  Ct. 
Rep.  72),  nor  to  the  clerk  of  that  court  (First 
Nat.  Bank  v.  Omaha,  96  U.  S.  737,  24  L.  ed. 
881). 

Where  the  failure  of  the  Judge  to  approve  an 
appeal  bond  was  caused  by  the  order  of  the  court 
permitting  the  clerk  to  take  the  bond,  the  ap- 
peal will  not  be  dismissed  except  upon  failure 
to  comply  with  such  terms  as  the  appellate 
court  may  Impose  for  the  purpose  of  supplying 
the  defect.  O'Reilly  v.  Edrington,  96  U.  S.  724, 
24  L.  ed.  659. 

A  writ  of  error  to  a  state  court  is  not  void 
because  it  does  not  affirmatively  appear  that 
the  Judge  who  granted  the  writ  of  error  on 
issuing  the  citation  took  the  bond  required  by 
the  Judiciary  act,  as  this  provision  is  merely 
directory,  and  he  will  be  presumed  to  have 
obeyed  the  injunction  of  the  act  unless  the  con- 
trary appears.  Martin  v.  Hunter,  1  Wheat.  304, 
4  L.  ed.  97. 
66  L.  K.  A« 


The  requisite  approval  of  security  upon  a  cita- 
tion in  error  to  a  state  court  may  be  inferred? 
from  the  fact  that  the  sureties  were  sworn  a» 
to  their  sufficiency  by  the  Judge  who  signed  the 
citation.  Silver  v.  I^dd,  6  Wall.  440,  18  L.  ed. 
828. 

Under  an  act  providing  that  writs  of  error 
to  and  appeals  from  the  supreme  court  of  a 
territory  should  be  taken  in  the  same  manner 
and  under  the  same  regulations  as  from  circuit 
courts,  the  bond  may  be  approved  by  the  chief 
Justice  of  that  court  Sheppard  v.  Wilson,  5- 
How.  210,  12  L.  ed.  120. 

Security  up6n  a  writ  of  error  to  a  Federal 
circuit  court  may  be  taken  by  a  Judge  of  the- 
circuit  court  or  any  Justice  of  the  Federal  Su- 
preme Court.  No  action  of  the  circuit  court  a? 
a  court  is  required.  E9  parte  Virginia  (Rr 
Barksdale),  112  U.  S.  177,  28  L.  ed.  691,  5  Sup. 
Ct.  Rep.  421. 

The  power  to  accept  a  supersedeas  bond  on 
appeal  is  not  confined  to  the  Justice  of  the  Fed- 
eral Supreme  Court  assigned  to  the  particular 
circuit  in  which  the  court  that  rendered  the 
decree  is  held.  Sage  v.  Central  R.  Co.  96  U.  S. 
712.  24  L.  ed.  641 ;  Hudson  v.  Parker,  156  U.  S. 
277,  39  L.  ed.  424,  15  Sup.  Ct.  Rep.  450. 

The  refusal  of  a  Federal  circuit  court  to  ac- 
cept a  supersedeas  bond  when  offered  during  the 
term  does  not  necessarily  deprive  a  Judge  of 
that  court  or  a  Justice  of  the  supreme  court  of 
the  power  to  approve  it  thereafter.  Sage  v.  Cen- 
tral R.  Co.  96  U.  S.  712,  24  L.  ed.  641.  See^ 
infra,  X.  b,  1,  (a), — Ex  parte  Milwaukee  &  M. 
R.  Co.  6  Wall.  188,  18  L.  ed.  676. 

The  Judge  need  not  approve  the  appeal  bond 
in  writing.  Davidson  v.  Lanier,  4  Wall.  447, 
18  L.  e^l.  877. 

The  approval  of  security  by  a  Judge  out  of 
court  Is  not  insufficient  because  the  entry  of 
the  case  on  the  minutes  and  order  book  re- 
quired that  the  bond  be  approved  by  the  court. 
Hudgins  v.  Kemp,  18  How.  530,  15  L.  ed.  511. 

g.  Amount. 

See  also  supra,  IX.  c, — Union  P.  R.  Co.  v.  Caila- 
ghan,  161  U.  S.  91,  40  L.  ed.  628,  16  Sup.  Ct. 
Rep.  493. 

Doubts  having  arisen  as  to  the  extent  of  the 
security  to  be  required  under  the  original  Judi- 
ciary act  where  there  is  no  supersedeas  or  stay 
of  execution.  Congress  directed,  in  the  act  of 
December  12,  1794  (1  Stat,  at  L.  404,  chap.  3. 
U.  S.  Comp.  Stat  1901,  p.  712),  that  in  such 
cases  the  amount  should  be  such  as,  in  the 
opinion  of  the  Judge,  would  be  sufficient  to  an- 
swer all  such  costs  as  upon  the  affirmance  of  the 
Judgment  or  decree  might  be  adjudged  or  decreed 
to  defendant  In  error.  Jerome  v.  McCarter,  21 
Wall.  17,  22  L.  ed.  516. 

Security  sufficient  to  cover  the  costs  secures 
a  review  of  a  case  in  the  Federal  Supreme  Court, 
though  it  will  not  stay  the  proceedings  in  the 
court  t)elow.  Hudgins  v.  Kemp,  18  How.  530. 
15  L.  ed.  511 ;  Stafford  v.  Union  Bank,  17  How. 
275,  15  L.  ed.  101. 

The  rule  is  the  same  under  the  present  8tat> 
ute  (U.  S.  Rev.  Stat.  S  1000,  U.  S.  Comp.  Stat. 
1901,  p.  712),  which  requires  that  the  security 
cover  "all  damages  and  costs  where  the  writ  is 
a  supersedeas  and  stays  execution  or  all  costs 
only  where  it  is  not  a  supersedeas." 

The  word  "damages*'  is  not  descriptive  of  the 
nature  of  the  claim  upon  which  the  original 
Judgment  is  founded,  but  describes  the  Indem- 
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ulty  which  the  successful  party  In  the  court  be- 
low Is  entitled  to  if  the  Judgment  be  affirmed. 
Whatever  losses  he  may  sustain  by  the  Judg- 
onent's  not  being  satisfied  and  paid  after  afflrmr 
.ance,  these  are  the  damages  which  he  has  sus- 
tained, and  for  which  the  bond  ought  to  give 
-good  and  sufficient  security.  Catlett  v.  Brodle, 
-9  Wheat  553,  6  L.  ed.  158. 

The  security  must  therefore,  when  supersedeas 
.Is  desired,  be  sufficient  to  secure  the  whole 
amount  of  the  Judgment.  Ihid.;  United  States 
▼.  Dashiel,  3  Wall.  088.  18  U.  ed.  268. 

This  rule  was  applicable  to  decrees  in  chan- 
-eery  until  the  decision  In  Providence  Rubber  Co. 
-v.  Goodyear,  6  Wall.  156,  18  L.  ed.  763,  infra, 
«nd  the  adoption  at  the  same  time  by  the  court 
^f  rule  29.    That  rule  provides  that  where  super- 
sedeas is  desired,  and  the  Judgment  or  decree  is 
:for  the  recovery  of  money  not  otherwise  secured, 
the  security  must  be  for  the  whole  amount  of 
the  Judgment  or  decree,  including  Just  damages 
for  delay,  and  costs  and  interest  on  the  appeal. 
But  in  all  cases  where  the  property  in  contro- 
versy necessarily  follows  the  event  of  the  suit, 
:as   In   real   actions,   replevin,   and   In  suits  on 
mortgages ;  or  where  the  property  is  in  the  cus- 
tody of  the  marshal  under  admiralty  process, 
=a3  in  case  of  capture  or  seizure;  or  where  the 
proceeds  thereof  or  a  bond  for  the  value  thereof 
is  In  the  custody  of  the  court, — indemnity  in 
a\\  such  cases  Is  only  required  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the 
Tise  and  detention  of  the  property  and  the  costs 
<»f  the  suit  and  Just  damages  for  the  delay  ahd 
-costs  and   Interest  on  the  appeal.     Jerome  v. 
TdcCarter,  21  Wall.  17,  22  L.  ed.  515. 

It  had  previously  been  held  that  the  security 
^n   an   appeal   to   the   Federal   Supreme   Court 
from  a  decree  of  foreclosure  must  be  equal  to 
the  amount  of  tlfe  decree  in  order  to  operate  as 
.a  supersedeas,  although  the  receiver  appointed 
by  the  court  below  had  given  bond  for  a  large 
amount,   and  the  persons  to  whom  the  mort- 
gaged property  has  been  hired  had  given  se- 
•curlty  for  its  safe  keeping  and  delivery.     Staf- 
-ford  V.  Union  Bank,  16  How.  135,  14  L.  ed.  876. 
Where  the  decree  of  foreclosure  orders  the 
defendant  to  account  for  a  percentage  of  the 
rents  and  profits  of  the  property  for  several 
Tears,  and  for  waste,  the  case  is  not  within  the 
provision  of  the  rule  that  supersedeas  bonds 
In  "all  suits  where  the  property  in  controversy 
necessarily  follows  the  event  of  the  suit,  as  in 
Teal   actions,  replevin,   and  In  suits  on  mort- 
gages,"  need  only  cover  the  damages  arising 
from  the  detention  of  the  money  secured  by  the 
-mortgage,    measured    by    the    interest    on    the 
money  due.    National  Bank  v.  McGahan,  45  Fed 

'280. 

The  provision  of  a  rule  relating  to  supersedeas 

q>ond8  on  appeal  to  the  circuit  courts  of  appeals, 
which  declares  In  the  language  of  United  States 
-Supreme  Court  rule  29  that  In  all  suits  where 
the  property  In  controversy  necessarily  follows 
the  suit  the  supersedeas  bond  need  only  secure 
the  sum  recovered  for  use  and  detention  of  the 
property,   the  costs  of   the  suit,   damages  for 
^lelay  and  the  costs,  and  interest  on  the  appeal, 
-was  so  construed  In  Louisville,  N.  A.  &  C.  R.  Co. 
T.  Pope,  20  C.  C.  A.  253,  46  U.  S.  App.  25,  74 
Fed.  1,  as  to  include  a  case  where  the  decree 
4ippealed  from  established  a  Hen  on  real  prop- 
•erty,  although  such  lien  was  not  granted  by  con- 
tract Independent  of  the  decree. 

The  provision  requiring  the  supersedeas  bond 
In  mortgage  suits  to  secure  the  interest  on  the 
«86  L.  R.  A. 


appeal  docs  not  necessitate  that  the  security  be 
such  as  to  secure  payment  of  all  the  accumula- 
tion of  Interest  upon  the  mortgage  debt  pending 
the  appeal  and  supersedeas.  The  object  of  this 
requirement  is  the  perfect  indemnity  for  loss 
by  the  accumulation  of  interest  consequent  upon 
the  appeal,  not  for  the  payment  of  the  interest. 
What  the  loss  Is  likely  to  be  depends  upon  the 
facts,  and  as  to  this  the  Justice,  after  consider- 
ation of  the  case,  must  determine.  Jerome  v. 
McCarter,  21  Wall.  17,  22  L.  ed.  515. 

In  Otis  V.  Warren,  16  Mass.  53,  it  was  held 
that  the  security  required  on  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  state  court 
was  to  be  a  substitute  for  any  which  existed  be- 
fore, and,  therefore,  operated  to  discharge  the 
lien  of  an  attachment  granted  In  the  suit.  But 
while  this  may  have  been  true  when  this  case 
was  decided,  the  same  court,  in  Russia  Cement 
Co.  V.  Le  Page  Co.  174  Mass.  347,  65  N.  E.  70, 
overruling  167  Mass.  222,  45  N.  E.  763,  has 
since  recognised  that  under  United  States  Su- 
preme Court  rule  20,  when  the  Judgment  dealt 
with  by  the  supersedeas  Is  a  Judgment  for  the 
recovery  of  money  secured  by  an  attachment 
made  In  the  suit  on  which  the  Judgment  Is  ren 
dered,  or  a  bond  given  to  dissolve  such  an  at- 
tachment, the  rule  treats  the  Judgment  as  one 
"otherwise  secured,'*  and  that  In  such  cases  the 
supersedeas  bond  is  not  intended  to  be  a  sub- 
stitute for  the  attachment,  or  for  the  bond  to 
dissolve  the  attachment,  but  Is  chiefly  Intended 
to  secure  the  costs  and  interest  on  the  appeal, 
and  damages  for  the  delay,  and  hence  does  not 
dissolve  the  attachment  or  discharge  the  bond. 

Whether  the  words  "otherwise  secured"  refer 
to  the  Indemnity  or  the  Judgment  or  decree  is  a 
question  on  which  the  decisions  are  conflicting. 
In  HolIaday*s  Case,  28  Fed.  11^7,  a  decree  in  a 
suit  to  subject  the  equitable  interest  of  a  Judg- 
ment debtor  in  certain  real  property  to  the  pay- 
ment of  a  Judgment  was  held  not  to  be  other- 
wise secured,  even  though  such  decree  was  a 
charge  or  lien  upon  the  property,  where  it  was 
only  so  by  virtue  of  the  decree  itself. 

On  the  other  hand.  In  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Pope,  20  C.  C.  A.  253,  46  U.  S.  App. 
25,  74  Fed.  1,  Identical  language  in  the  rule 
governing  cases  appealed  to  the  courts  of  ap- 
peals was  construed  as  though  It  read  "such  In- 
demnity, where  the  Judgment  or  decree  Is  for 
money  not  otherwise  secured  than  by  the  In- 
demnity, must  be  for  the  whole  amount;"  and 
hence,  because  the  decree  established  a  lien  on 
real  property,  the  amount  was  held  to  be  other- 
wise secured. 

A  Judgment  against  a  county  for  the  amount 
of  drainage  warrants,  with  a  direction  tHat 
mandamus  issue  requiring  the  levy  of  a  tax  to 
create  the  fund  out  of  which  the  county  Is 
obliged  by  law  to  pay  the  warrants,  is  "for  the 
recovery  of  money  not  otherwise  secured,"  with- 
in the  meaning  of  this  rule,  and  the  super- 
sedeas bond  must,  therefore,  cover  the  whole 
amount  of  the  Judgment.  Fuller  v.  Aylesworth, 
21  C.  C.  A.  505,  43  U.  S.  App.  657,  75  Fed.  694. 

The  amount  of  the  bond  on  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  state 
court  in  order  to  supersede  a  Judgment  deter- 
mining the  right  of  possession  of  a  mining 
claim  should  be  sufficient  to  cover  damages  for 
delay  In  working  all  the  ores  in  the  disputed 
ground.  Including,  not  only  those  in  sight,  but 
such  as.  in  the  Judgment  of  the  Judge  allowing 
the  writ,  from  the  evidence  before  him,  with 
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reasonable  probability  exist.  Rose  y.  Richmond 
Mln.  Co.  17  Nev.  70.  27  Pac.  1115. 

A  bond  required  to  operate  as  a  supersedeas 
on  a  writ  of  error  to  review  a  Judgment  of  a 
circuit  court  directing  certain  municipal  offi- 
cers to  levy  certain  taxes  for  the  payment  of 
judgments  need  not  be  for  more  than  enough  to 
secure  the  costs  and  damages  for  the  delay, 
l.^nlted  States  ew  rel.  Day  v.  New  Orleans,  8 
Fed.  112. 

The  usual  practice  to  require  the  supersedeas 
bond  to  be  in  double  the  amount  of  the  decree 
and  costs  should  not  always  be  insisted  upon. 
The  law  does  not  require  the  security  to  be  In 
any  fixed  proportion  to  the  decree.  It  is  only 
necessary  that  it  be  sufficient.  Providence  Rub- 
ber Co.  V.  Goodyear,  6  Wall.  153,  18  L.  ed.  762. 
In  this  case  the  decree  of  the  lower  court  in  a 
suit  to  enjoin  the  infringement  of  a  patent  and 
for  an  accounting  was  for  $310,757.72  damages, 
and  $7,429.91  costs,  and,  following  the  usual 
practice,  the  Judge  allowing  the  appeal  had  re- 
quired a  bond  in  double  the  amount  of  th«  de- 
cree. The  Supreme  Court,  however,  permitted 
the  bond  on  file  to  be  withdrawn  and  a  new  one 
to  be  given  in  the  sum  of  $225,000,  being  satis- 
fied that  this  would  be  sufficient  In  view  of  the 
fact  that  bonds  amounting  to  not  less  than 
$200,000  had  been  deposited  by  the  appellants 
before  the  bond  on  appeal  was  required. 

Where  the  decree  for  the  recovery  of  money 
"not  otherwise  secured'*  Is  for  a  very  large  sum, 
a  supersedeas  bond  in  that  amount,  with  a  sum 
in  addition  sufficient  to  cover  all  possible  In- 
crease for  interest,  costs,  and  damages  for  delay, 
ought  to  be  accepted  on  an  appeal  to  the  Su- 
preme Court.  American  Nicholson  Pav.  Co.  v. 
Blizabeth,  1  Bann.  &  Ard.  463,  Fed.  Cas.  No. 
310. 

The  amount  of  a  supersedeas  bond  on  an  ap- 
peal from  a  decree  for  the  delivery  of  township 
bonds  in  aid  of  railway  construction  which  are 
in  the  hands  of  a  third  party  as  a  mere  stake- 
holder was  fixed,  in  Massachusetts  ft  S.  Constr. 
Co.  V.  Cherokee  Twp.  42  Fed.  750,  to  cover  the 
probable  loss  of  interest  during  the  detention, 
with  10  per  cent  added  and  the  costs. 

The  bonds  for  a  stay  of  execution  on  a  writ 
of  error  to  review  a  severable  Judgment  are  suffi- 
cient where  they  are  far  in  excess  in  each  in- 
stance of  the  amount  recovered  against  the  sev- 
eral defendants  who  seek  the  stay.  Ea  parte 
French,  100  U.  8.  1,  25  L.  ed.  529. 

h.  Vew  or  additional  security. 

In  Black  v.  Zacharle,  3  How.  483,  11  L.  ed. 
690,  it  was  held  that  the  Judges  of  the  court 
below  were  the  sole  and  exclusive  Judges  of  what 
the  security,  to  operate  as  a  supersedeas,  should 
be. 

But  in  Providence  Rubber  Co.  v.  Goodyear,  6 
Wall.  153,  18  L.  ed.  762,  the  court,  on  motion 
for  reduction  of  the  amount  of  a  supersedeas 
bond,  permitted  the  original  bond  to  be  with- 
drawn and  a  new  bond  to  he  filed  for  a  lesser 
sum,  which  It  thought  would  be  sufficient. 

"The  question  of  sufficiency  must  be  deter- 
mined in  the  first  instance  by  the  Judge  who 
signs  the  citation,"  said  Mr.  Chief  Justice  Chase 
In  the  case  last  cited,  "but,  after  the  allowance 
of  the  appeal,  this  question,  as  well  as  any 
other  in  the  cause,  becomes  cognizable  here.  It 
Is,  therefore,  matter  of  discretion  with  this 
court  to  Increase  or  diminish  the  amount  of  the 
bond,  and  to  require  additional  securities  or 
otherwise  as  justice  may  require." 
06  L.  R.  A. 


This  language  was  quoted  with  approval  lo 
French  v.  Shoemaker,  12  Wall.  86,  20  L.  ed.  270, 
where,  however,  the  court  held  that  the  amount 
of  the  bond  in  question  must  be  presumed  suffi- 
cient because  the  record  nowhere  showed  the- 
contrary  to  be  true. 

And  this  power  was  recognized  in  Roberts- 
V.  Cooper,  19  How.  373.  15  L.  ed.  687,  although 
the  court  held  that,  where  there  has  been  a  re- 
covery in  ejectment  for  only  nominal  damages, 
and  a  writ  of  error  from  the  Federal  Supreme 
Court  has  been  sued  out  and  security  given,  it 
cannot  require  additional  security  to  cover  dam- 
ages which  might  be  recovered  in  an  action  for 
mesne  profits,  or  for  other  losses  which  may 
be  sustained  for  want  of  possession. 

But  In  Jerome  v.  McCarter,  21  Wall.  17,  22* 
L.  ed.  515,  In  denying  a  motion  to  increase  the 
amount  of  a  supersedeas  bond  and  to  require 
additional  security,  the  court  declared  that  It 
could  only  interfere  where  the  circumstances  of 
the  case,  or  of  the  parties  or  the  sureties,  had  so 
changed  after  the  security  had  been  accepted 
that  the  security  which,  at  the  time  it  wa;; 
taken,  was  good  and  sufficient,  does  not  con- 
tinue to  be  so ;  and  that  It  would  not  attempt 
to  direct  or  qontrol  the  discretion  of  a  JudfTP 
or  Justice  in  respect  to  the  case  as  It  existed 
when  he  was  called  upon  to  act 

Later  decisions  recognize  this  rule  (Martin  v. 
Hazard  Powder  Co.  93  U.  S.  302,  23  L.  ed.  885 : 
Johnson  v.  Waters,  108  U.  S.  4,  27  L.  ed.  630, 
1  Sup.  Ct.  Rep.  1),  with  an  exception  in  cases 
of  fraud  (Florida  C.  R.  Co.  v.  Schutte,  100  U. 
S.  644.  25  U  ed.  605). 

Where  the  approval  of  the  supersedeas  bond 
by  a  Justice  of  the  Federal  Supreme  Court  was 
obtained,  by  fraud  and  perjury,  the  court,  on 
setting  aside  the  bond,  refused  to  accept  a  new 
one.  Florida  C.  R.  Co.  v.  Schutte,  100  U.  S.  644, 
25  L.  ed.  606. 

A  motion  to  require  plaintiff  In  error  to  fur- 
nish additional  security,  which  was  made,  not 
because  plalntlflTs  condition  had  changed  since- 
the  security  was  taken,  but  because  another 
surety  ought  to  have  been  required  before  the 
attachment  obtained  In  the  action  was  dis- 
charged, will  not  he  granted,  as  this  was  one- 
of  the  facts  existing  at  the  time  the  security 
was  accepted,  and  is  not  open  to  consideration- 
on  review.  Mexican  Nat.  Constr.  Co.  v.  Reu- 
sens,  118  U.  S.  49,  80  L.  ed.  77,  6  Sup.  Ct  Rep. 
945. 

On  a  suit  to  subject  the  lands  of  a  party  to- 
the  payment  of  debts  in  which  no  personal  de- 
cree is  asked,  the  death  of  the  owner,  who  was 
one  of  the  appellants,  does  not  give  the  right 
to  additional  security  where  the  property  Is  not 
depreciating  by  reason  of  the  neglect  of  the- 
surviving  appellants.  Harwood  v.  Dieckerhoff, 
117  U.  S.  200,  29  L.  ed.  887,  6  Sup.  Ct  Rep. 
669. 

On  the  power  of  the  court  below  to  require- 
new  or  additional  security,  see  infra,  X.  a. 

X.  Further  proceedings  pending  error  or  appeal. 

a.  In  general, 

m 

The  mere  pendency  of  a  writ  of  error  or  ap- 
peal without  supersedeas  does  not  prevent  the 
enforcement  of  the  Judgment  or  decree  sought  to- 
be  reviewed. 

A  state  court  may  enforce  its  Judgment  by 
proper  process,  although  the  cause  has  been 
removed  to  the  Federal  Supreme  Court,  where- 
the   writ   of   error   was  •  not   lodged   with    the 
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clerk  of  the  state  court  in  time  to  operate  as 
a  supersedeas.  Chicago,  R.  I.  &  P.  R.  Co.  t. 
Grinnell,  53  Iowa.  55,  3  N.  W.  819. 

An  execution  Issued  by  a  Federal  circuit  court 
to  enforce  its  decree  pending  a  writ  of  error 
from  the  Federal  Supreme  Court  will  not  be 
quashed  by  that  court,  where  the  writ  of  error 
was  not  to  operate  as  a  supersedeas.  Wallen 
▼.  Williams,  7  Cranch,  278,  3  L.  ed.  342;  Or- 
chard V.  Hughes^  1  Wall.  73,  17  L.  ed.  560. 

A  pending  appeal  from  a  foreclosure  decree 
without  supersedeas  does  not  prevent  the  exe- 
cution of  such  decree.  Farmers'  Loan  &  T.  Co. 
T.  Central  U.  Co.  4  Dill.  540,  Fed.  Cas.  No. 
4,664. 

Where  an  appeal  without  supersedeas  is  taken 
to  the  Federal  Supreme  Court  from  the  decree 
enforcing  a  lien  for  labor  and  materials,  a  sale 
may  be  made,  and  the  purchaser  acquires  a  good 
title.  South  Fork  Canal  Co.  v.  Gordon,  2  Abb. 
(U.  S.)  470,  Fed.  Cas.  No.  13,189. 

In  an  equity  cause,  the  object  of  which  was 
to  have  the  products  of  the  property  in  litiga- 
tion, which  bad  been  sold  by  order  of  the  cir- 
cuit court.  Invested  in  stocks,  such  investment 
could  be  made  by  that  court  notwithstanding 
the  pendency  of  an  appeal  to  the  Federal  Su- 
preme Court.  Spring  v.  South  Carolina  Ins. 
Co.  6  Wheat.  519,  5  L.  ed.  320. 

But  a  party  who  has  appealed  from  a  decree 
cannot  be  permitted,  pending  the  appeal,  to  en- 
force any  part  of  it.  An  appeal  suspends  the 
execution  of  the  decree  or  any  part  of  it  in 
favor  of  the  appellant,  although  no  security  is 
criven.  Bronson  v.  La  Crosse  &  M.  R.  Co.  1 
Wall.  405,  17  L.  ed.  616. 

In  admiralty  cases  an  appeal  to  the  Supreme 
Court  suspends  the  sentence  of  condemnation 
altogether.  Yeaton  v.  United  States,  5  Cranch, 
281.  3  L.  ed.  101. 

This  was  also  true  of  the  appeal  to  the  Fed- 
eral court  of  appeals  established  by  the  Con- 
tinental Congress.  And  where  the  party  pray- 
ing such  appeal  paid  over  the  money  in  contro- 
versy, obeying  the  decree  of  the  court  below,  he 
did  BO  at  his  own  risk.  Penhaiiow  v.  Doane,  3 
Dall.  54,  1  L.  ed.  507. 

In  Jennings  v.  Carson,  4  Cranch,  2,  2  L.  ed. 
531,  it  was  held  that  in  a  proceeding  in  rem  a 
court  of  admiralty  whose  officer  retains  pos- 
session of  the  thing  retains  power  to  sell  it  when 
in  a  perishable  condition,  although  an  appeal 
has  been  prosecuted  to  the  Federal  court  of  ap- 
peals established  by  the  Continental  Congress. 

If  a  writ  of  error  is  not  sued  out  in  time  to 
operate  as  a  supersedeas,  the  circuit  court  can- 
not stay  execution  on  any  equitable  ground  be- 
cause of  error  either  of  the  court  or  of  the 
parties  with  respect  to  the  manner  or  time  of 
removiug  the  cause.  Saltmarsh  v.  Tuthill,  12 
How.  387,  13  L.  ed.  1034. 

This  may  well  be  the  ground  of  the  denial  in 
Foyles  v.  Law,  3  Cranch,  C.  C.  118,  Fed.  Cas. 
No.  5,024,  of  a  motion  to  stay  execution  against 
the  ball  of  the  Judgment  debtor  until  the  deci- 
sion of  the  Federal  Supreme  Court  on  a  writ  of 
error  sued  out  too  late  to  be  a  supersedeas. 

The  court  below  must  execute  its  decree  not- 
withstanding an  appeal  to  the  Federal  Supreme 
Court,  unless  sufficient  security  on  the  decree 
be  given ;  and  where  such  security  is  not  given 
mandamus  will  issue  to  the  court  below  com- 
manding it  to  execute  its  decree.  Stafford  v. 
Union  Bank,  17  How.  275,  15  L.  ed.  101 ;  Staf- 
ford V.  New  Orleans  Canal  &  Bkg.  Co.  17  How. 
1!83,  15  L.  ed.  102. 
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Pending  an  appeal  to  the  Federal  Supreme 
(^ourt  without  supersedeas  from  a  decree  dls* 
missing  a  bill  to  modify  a  method  of  collecting 
a  Judgment,  the  lower  court  will  not  stay  the 
collection  of  such  Judgment,  assuming  that  it 
has  the  power  to  do  so,  where  the  Judgment 
debtor  admits  the  Justice  of  the  debt,  and  the 
Judgment  thereon  has  stood  against  him  for 
eight  years.  United  States  ex  rel,  Harshman  v. 
Knox  County  Court,  39  Fed.  757. 

But  an  injunction  may  issue  out  of  a  Federal 
circuit  court  to  stay  proceedings  on  a  Judgment 
at  law  in  that  court  notwithstanding  the  pen- 
dency of  a  writ  of  error  on  such  Judgment  In 
the  Supreme  Court.  Parker  v.  Circuit  Judges, 
12  Wheat.  561,  6  L.  ed.  729. 

The  legislature  of  a  state  can  confer  no  power 
upon  the  chief  Justice  of  a  state  court  to  grant 
a  stay  of  proceedings  on  a  Judgment  rendered 
in  that  court  until  .an  application  can  be  made 
to  Sonne  Justice  of  the  Supreme  Court  of  the 
United  States  to  allow  a  writ  of  error  from 
that  court.    Qreely  v.  Townsend,  25  Cal.  604. 

The  Minnesota  supreme  court,  though  taking 
the  opposite  view  as  to  the  existence  of  such 
l)ower,  refused  to  grant  a  special  stay  of  pro- 
ceedings during  the  pendency  of  a  proposed 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  where  there  was  no  showing  of 
the  insolvency  of  defendant  In  error,  or  that 
in  case  of  a  reversal  plaintiff  in  error  would  be 
unable  to  collect  damages,  or  even  that  the  de- 
fendant in  error  is  proceeding  to  enforce,  or 
threatening  to  enforce,  the  Judgment.  Bradley 
v.  .Gamelle,  7  Minn.  331,  GIL  260.  The  court 
distinguished  Derby  v.  Gallup,  5  Minn.  110. 
Gil.  85,  where  It  said,  such  a  stay  had  been 
granted  because  proceedings  were  being  takeu 
to  enforce  the  satisfaction  of  the  Judgment,  and 
it  appeared  probable  that  the  plaintiffs  In  error 
would  be  unable  to  collect  from  the  defendant  in 
error  any  Judgment  which  they  might  obtain 
against  him  In  the  Federal  Supreme  Court. 

A  state  court  will  not  exercise  its  equitable 
power  to  stay  execution  because  a  writ  of  error 
to  review  its  Judgment  has  been  sued  out  of  the 
Federal  Supreme  Court,  where  the  writ  was  not 
filed  in  time  to  make  it  operate  as  a  supersedeas, 
since  the  legal  efl!ect  of  the  writ,  which  depends 
upon  Federal  law,  would  be  altered  If  state  no- 
tions of  equity,  not  admitted  by  the  Federal 
courts  and  not  subject  to  review  by  them, 
should  be  permitted  to  control.  Pennsylvania 
R.  Co.  V.  Com.  30  Pa.  403. 

No  authority  over  the  appeal  is  retained  by 
the  Justice  allowing  it  after  he  has  signed  the 
citation  and  taken  the  security.  Draper  v. 
Davis,  102  U.  8.  370,  26  L.  ed.  121. 

Where  the  allowance  of  the  appeal  is  the 
act  of  the  court  below,  and  not  a  Judge,  its  or- 
der is  subject  to  the  power  of  the  court  over  its 
own  Judgments,  decrees,  and  orders  during  the 
existence  of  the  term  at  which  they  are  made, 
so  long  as  the  appeal  remains  unperfected  and 
the  cause  has  not  passed  into  the  Jurisdiction 
of  the  appellate  tribunal.  Aspen  Min.  &  Smelt- 
ing Co.  V.  Billings,  150  U.  S.  31,  37  L.  ed.  986. 
14  Sup.  Ct.  Rep.  4  ;  Goddard  v.  Ordway,  101 
U.  S.  745,  25  L.  ed.  1040. 

The  court  of  claims  may  revoke  an  order  for 
the  allowance  of  an  appeal  to  the  Federal  Su- 
preme Court  while  the  record  remains  in  the 
former  court  when  such  appeal  was  improvldenc- 
ly  granted  pending  a  motion  for  a  new  trial 
and  contrary  to  stipulations  between  counsel, 
and  revocation  thereof  was  requested  by  appel- 
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lant  without  delay.    Ex  parte  Roberts,  15  Wall. 
384,  21  L.  ed.  131. 

But  after  the  appeal  bond  has  been  approved 
-and  the  case  has  been  docketed  in  the  Federal 
Supreme  Court,  the  inferior  court  cannot  vacate 
Its  allowance  of  the  appeal,  although  the  term 
bns  not  expired.  Keyser  ▼.  Farr,  105  U.  S.  265, 
1*0  L.  ed.  1025. 

By  the  express  provisions  of  the  act  of  June 
25,  1868,  S  2,  a  motion  for  a  new  trial  may  be 
made  In  the  court  of  claims  on  behalf  of  the 
United  States  while  appeal  from  Its  Judgment  Is 
pending  In  the  Federal  Supreme  Court.  United 
States  V.  Ay  res,  9  Wall.  608,  19  L.  ed.  625. 

The  Supreme  Court  of  the  District  of  Colum- 
bia may  set  aside  an  order  affirming  a  decree 
made  at  a  previous  term,  and  make  a  new  decree 
dismissing  the  suit  after  an  appeal  to  the 
Federal  Supreme  Court  has  been  allowed,  where 
the  motion  to  vacate  the  order  and  for  a  re- 
argument  was  made  to  and  was  recognized  by 
the  court  at  the  same  term  the  order  was  en- 
tered, and  went  over  as  unfinished  business. 
Goddard  v.  Ordway,  101  U.  S.  745,  25  L.  ed. 
1040. 

Where  a  justice  of  the  lower  court  has  fixed 
the  penalty  of  the  appeal  bond,  and  passed  upon 
the  sufficiency  of  the  sureties  on  an  appeal  to 
the  Federal  Supreme  Court,  the  question  cannot 
1>e  opened  for  rehearing  or  adjudication  of  the 
same  questions  before  any  other  justice  of  the 
former  court.  Whitney  v.  Frisbie,  6  D.  C.  262. 

It  was  regarded  as  doubtful  In  Butchers*  Asso. 
V.  Slaughter  House  Co.  1  Woods,  60,  Fed.  Cas. 
No.  2,234,  whether  the  Judge  who  allows  a  writ 
of  error  and  approved  the  bond  retains  Juris- 
diction to  require  additional  security. 

And  In  Draper  v.  Davis,  102  U.  8.  370,  26  L. 
«d.  121,  it  was  squarely  held  that  a  justice  of  the 
court  below,  who  has  approved  the  supersedeas 
bond  and  signed  the  citation,  has  not,  in  the 
absence  of  fraud,  any  power  to  require  addi- 
tional security.  "As  this  allowance,"  says  Mr. 
Chief  Justice  Walte,  "was  the  act  of  the  justice 
•of  the  court,  and  not  of  the  court  itself,  no  such 
question  is  presented  as  was  decided  in  God- 
dard  v.  Orway,  101  U.  S.  745,  25  L.  ed.  1040, 
where  we  held  that,  if  the  allowance 
was  the  judicial  act  of  the  court  in  term  time, 
it  might,  like  any  other  order  in  the  suit,  be 
rset  aside  on  proper  showing  during  the  term. 
The  power  of  the  Justice  over  the  appeal  and  the 
security  in  the  absence  of  fraud  was  exhausted 
when  he  took  the  security  and  signed  the  cita- 
tion. From  that  time  the  control  of  the  super- 
sedeas, as  well  as  the  appeal,  was  transferred 
to  this  court,  and  even  here,  as  we  held  in 
Jerome  v.  McCarter,  21  Wall.  17,  22  L.  ed. 
■515,  in  the  absence  of  fraud  the  action  of  the 
justice  or  judge  in  accepting  the  security  within 
the  statute,  and  within  our  rules  adopted  for  his 
guidance,  was  Anal  so  far  as  it  depended  on 
facts  existing  at  the  time  the  security,  was 
.accepted." 

After  an  appeal  has  been  perfected  the  lower 
-court  loses  Jurisdiction,  and  can  make  no  order 
to  set  aside  the  appeal  bond  for  Insufficiency  or 
irresponsibility  of  the  sureties.    Whitney  v.  Fris- 
bie. 6  D.  C.  262. 

The  record  cannot  be  amended  by  the  lower 

•court  after  the  case  has  been  carried  up  to  the 

Federal  Supreme  Court  on  writ  of  error,  even 

though   the   cause   has  been   dismissed  by   the 

'higher  court  because  of  the  defect  in  the  record. 

United   States  v.   Hooe,  1   Cranch,   C.   C.  116, 

Fed.  Cas.  No.  16,386. 
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A  substantial  defect  in  the  declaration  can- 
not be  amended  by  the  lower  court  while  the 
cause  is  pending  in  the  Federal  Supreme  Court. 
Marsteller  v.  McCIean,  2  Cranch,  C  C  8,  Fed. 
Cas.  No.  9,140. 

After  an  appeal  had  been  taken  to  the  Fed- 
eral Supreme  Court  from  the  circuit  court,  that 
court  thought  that  an  application  for  a  request 
to  the  Supreme  Court  to  send  the  case  back  for 
a  rehearing  because  of  newly  discovered  evi- 
dence was  not  the  proper  remedy,  but,  instead, 
redress  should  be  sought  in  the  higher  court. 
Roemer  v.  Simon,  2  Bann.  ft  Ard.  72,  Fed.  Cas. 
No.  11,998. 

But  when  application  to  the  Federal  Supreme 
Court  to  remit  the  record  to  the  court  .below 
for  rehearing  was  made,  it  was  held  that  the 
proper  practice  would  be  to  ask  for  a  rehearing 
in  the  court  below,  and  that,  if  made  during  the 
term,  that  court  might  send  up  a  request  for 
a  return  of  the  record  in  order  that  it  might 
proceed  further  with  the  cause.  91  U.  S.  149, 
23  L.  ed.  267. 

After  an  appeal  from  a  circuit  court  to  the 
Federal  Supreme  Court  has  been  allowed  and 
perfected  so  far  as  the  lower  court  is  concerned 
that  court  cannot  entertain  a  bill  of  review,  al- 
though it  is  apparent  that  the  appeal  was  im- 
providently  taken  and  allowed,  and  the  appel- 
lants announce  that  it  Is  not  their  purpose 
further  to  perfect  it  by  filing  the  record  and 
docketing  the  cause  on  the  appeal.  Klmberly 
V.  Arms,  40  Fed.  548. 

The  rule,  that  while  an  appeal  subsequently 
abandoned  is  pending  in  the  Federal  Supreme 
Court  the  circuit  court  has  no  jurisdiction  to 
entertain  a  bill  of  review,  is  recognized  In 
Ensminger  v.  Powers,  108  U.  S.  292,  27  L.  ed. 
732,  2  Sup.  Ct.  Rep.  643,  where  it  la  mada 
the  ground  for  the  decision  that  this  period  is 
not  counted  In  limiting  the  time  for  filing  a 
bill  of  review. 

But  an  attempted  appeal  to  the  Federal  Su- 
preme Court  in  a  ease  In  which  no  appeal  is,  by 
law,  allowed  does  not  operate  to  suspend  the 
running  of  the  time  during  which  a  bill  of  re- 
view may  be  filed.  Blythe  Co.  v.  Hinckley,  49 
C.  C.  A.  647,  111  Fed.  839. 

The  jurisdiction  of  the  lower  court  over  a 
cause  is  nut  affected  by  the  allowance  of  an  ap- 
peal to  the  Federal  Supreme  Court  from  an 
order  which  lacked  the  requisite  finality  to  be 
appealable.  Riddle  v.  Hudglns,  7  C.  C.  A.  335, 
19  U.  S.  App.  144,  68  Fed.  490. 

b.  When  there  is  eupereedeae. 

1.  Compliance  with  etatutee  as  effecting. 

(a)  In  civil  oaeee. 

In  any  case  where  a  writ  of  error  may  be  a 
supersedeas,  the  defendant  may  obtain  such  sup- 
ersedeas by  serving  the  writ  of  error  by  lodging 
a  copy  thereof  for  the  adverse  party  in  the 
clerk's  office  where  the  record  remains,  within 
sixty  days,  Sundays  exclusive,  after  the  render- 
ing of  the  Judgment  complained  of,  and  giving 
the  security  required  by  law  on  the  issuing  of 
the  citation.  But  if  he  desires  to  stay  process 
on  the  judgment,  he  may,  having  served  his  writ 
of  error  as  aforesaid,  give  the  security  required 
by  law  within  sixty  days  after  the  rendition  of 
such  judgment,  or  afterward  with  the  permis- 
sion of  a  justice  or  judge  of  the  appellate  court. 
And  in  such  cases,  where  a  writ  of  error  may  be 
a  supersedeas,  executions  shall  not  issue  until 
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the  expiration  of  ten  days.  U.  8.  Rev.  Stat. 
-I  1007,  U.  S.  Comp.  Stat.  1901,  p.  714,  as  amend- 
ed by  the  act  of  February  18,  1875. 

The  character  and  amount  of  the  bond  re- 
•qulred,  and  the  time  within  which  it  must  be 
filed  where  a  supersedeas  is  desired,  have  been 
<ll8cn88ed  in  the  various  subdivisions  of  dlv.  IX. 
of  this  note.  The  special  requirements  respect- 
ing the  time  within  which  the  appellate  proceed- 
ings must  be  Instituted  where  supersedeas  is  de- 
sired have  also  been  considered  in  div.  V.  b, 

As  supersedeas  is  a  statutory  remedy,  strict 
■«ojnpHance  with  the  statute  is  necessary.  Sage 
V.  Central  R.  Co.  93  U.  S.  412,  23  L.  ed.  933 ; 
Baltimore  &  O.  R.  Co.  y.  Harris,  7  Wall.  674, 
19  L.  ed.  100. 

Hence,  a  bond  on  appeal  from  a  Federal  cir- 
•cuit  court  to  the  Supreme  Court  cannot  operate 
413  a  supersedeas  where  it  was  not  approved  by 
the  proper  Judge,  and  a  copy  of  the  writ  of  error 
for  the  adverse  party  was  not  deposited  with 
the  clerk.     Crowder  v.  Morgan,  72  Ala.  585. 

The  lack  of  power  in  the  Federal  Supreme 
'Court  to  award  a  supersedeas  upon  a  pending 
writ  of  error  unless  such  writ  was  sued  out  in 
time  was  held  to  preclude  the  issuance  of  a 
jsapersedeas  on  a  second  writ  of  error  sued  out 
4ifter  the  fifst  writ  had  been  dismissed  for  fail- 
ure to  issue  a  citation.    Hogan  v.  Ross,  11  How. 
294,   13  L.  ed.   702.     The  court  distinguished 
Hardeman  t.  Anderson,  4  How.  640,  11  L.  ed. 
1138,  where,  after  a  case  brought  up  by  writ 
of  error  operating  as  a  supersedeas  was  dock- 
eted and  dismissed  under  the  rule  for  failure  to 
file  the  transcript  In  time,  and  a  second  writ 
-ot  error  had  been  sued  out,  the  Supreme  Court, 
•on  a  showing  that  the  failure  to  file  the  tran- 
script in  time  was  entirely  due  to  the  neglect 
of  the  clerk.  Issued  a  supersedeas,  saying  that 
the  ground  of  this  decision  must  have  been  that 
the  court  had  power  to  reinstate  the  case,  and 
when  reinstated  it  would  stand  upon  the  first, 
^nd  not  uiM>n  the  second,  writ  of  error.     **The 
proceedings   in   relation   to   that  writ   were   in 
•due  time,**  said  Mr.  Chief  Justice  Taney,  '*and, 
-when  docketed  in  this  court,  it  stayed  execution 
i)y  force  of  the  act  of  Congress  while  the  case  was 
liere  pending.  And  it  was  in  this  view  of  the  case 
that  the  court  deemed  it  their  duty  to  enforce 
the  stay  by  awarding  a  supersedeas.     It  was 
upon  this  ground  that  the  writ  was  Issued,  and 
not  under  the  removal  by  the  second  writ  of 
«rror ;  nor  was  it  issued  under  the  14th  section 
•of  the  act  of  1789,  as  would  seem  to  have  been 
«the  case  from  some  mistake  or  oversight  in  fram- 
ing the  orders  and  entries.     For  the  court  is 
-unanimously  of  opinion  that,  in  the  exercise  of 
their  appellate  power,  they  are  not  authorized 
to  award  a  supersedeas  to  stay  proceedings  on 
the  Judgment  of  the  inferior  court,  upon  the 
ground  that  a  writ  of  error  is  pending,  unless 
-the  writ  was  sued  out  within  ten  days  after  the 
Judgment,  and  In  conformity  with  the  provisions 
of  the  23d  section  of  the  act  of  1789.     And  if 
the  case  of  Hardeman  v.  Anderson   had  been 
•considered   as   pending   here   by   force   of   the 
-second  writ  of  error  no  supersedeas  could  law- 
fully have  been  issued." 

The  failure  to  file  the  appeal  bond  within 
the  prescribed  time  was  also  held.  In  Adams  v. 
Law,  16  How.  144,  14  L.  ed.  880,  to  preclude  the 
-Supreme  Court  ftom  granting  a  supersedeas 
-despile  the  understanding  of  counsel  for  the  de- 
feated party  in  the  lower  court  that  the  cause 
was  to  be  appealed  by  consent  and  without  se- 
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curity,  where  It  was  not  made  to  appear  that 
counsel  for  the  other  party  assented  to  such 
an  arrangement. 

A  writ  of  error  sued  out  of  the  Federal  Su- 
preme Court  to  a  state  court  will  operate  as  a 
supersedeas  and  stay  of  execution,  where  it  is 
so  sued  out  as  to  give  it  that  effect  were  it 
directed  to  an  Inferior  Federal  court.  Carter 
V.  Bennett,  5  Fla.  92. 

A  supersedeas  follows,  as  a  matter  of  law, 
from  a  compliance  with  the  statute.  Goddard 
V.  Ordway,  94  U.  S.  672,  24  L.  ed.  237. 

And  where,  notwithstanding  such  compliance, 
the  court  below  is  proceeding  to  execute  Its  de- 
cree, such  action  will  be  restrained  by  the  Su- 
preme Court.  Ihld.;  Washington,  6.  &  A.  It. 
Co.  V.  Bradley,  7  Wall.  575,  19  L.  ed.  274; 
Green  v.  Van  Buskerk,  3  Wall.  448,  18  L.  ed. 
245;  Stockton  v.  Bishop,  2  How.  75,  11  L.  ed. 
184. 

Such  action,  it  is  said,  may  be  taken,  even 
before  the  return  day  of  the  writ  of  error, 
where  the  return  has  been  made  and  a  copy  of 
the  record  has  been  filed  in  the  clerk's  office. 
Slaughter-House  Cases,  10  Wall.  273,  19  L.  ed. 
915. 

Such  action  is  In  the  exercise  of  the  statutory 
authority  conferred  upon  the  Federal  Supreme 
Court  to  issue  writs  necessary  for  the  exercise 
of  its  Jurisdiction.  Goddard  v.  Ordway,  94  U. 
S.  672.  24  L.  ed.  237,  aupra. 

And  In  the  exercise  of  its  power,  under  S  14 
of  the  Judiciary  act,  to  Issue  any  writ  which  may 
be  necessary  to  render  Its  appellate  Jurisdiction 
effectual,  the  Federal  Supreme  Court,  where  the 
court  below  refused  to  approve  a  supersedeas 
bond  for  the  sole  reason  that  all  the  sureties  were 
nonresidents  of  the  district,  directed  that,  upon 
the  filing  of  a  bond  in  a  certain  amount,  the 
bond  to  be  approved  by  the  clerk  of  the  appel- 
late court,  a  supersedeas  issue  commanding  a 
stay  of  proceedings.  E;b  parte  Milwaukee  & 
M.  R.  Co.  5  Wall.  188,  18  L.  ed.  696. 

Under  the  Interstate  Comi^erce  Act  an  ap- 
peal to  the  Federal  Supreme  Court  from  a  de- 
cree of  a  circuit  court  in  a  proceeding  to  enforce 
an  order  of  the  Interstate  Commerce  Commis- 
sion could  not  operate  as  a  stay  or  supersedeas. 
I^ulsvllle  &  N.  R.  Co.  V.  Behlmer,  109  U.  S. 
644,  42  L.  ed.  889,  18  Sup.  Ct.  Rep.  502. 

An  appeal  from  a  decision  of  a  circuit  court 
of  appeals  reversing  a  decree  of  a  circuit  court 
and  directing  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission  may  operate 
as  a  supersedeas,  notwithstanding  this  provi- 
sion, since,  if  not  repealed  by  the  act  creating 
the  circuit  court  of  appeals,  such  provision  is 
given  substantial  effect  by  leaving  in  operation 
the  decree  of  the  circuit  court  which  the  court 
of  appeals  had  reversed.     Ibid. 

The  words  in  the  act  of  March  3,  1891,  §11, 
makMig  applicable  to  circuit  courts  of  appeals 
existing  regulations  respecting  appeals  and  writs 
of  error  "Including  all  provisions  for  bonds  or 
other  securities"  do  not  Include  as  applicable  to 
appeals  from  the  circuit  court  of  appeals  to  the 
Federal  Supreme  Court,  this  provision  of  the 
Interstate  Commerce  Act,  since  the  appeal  treat- 
ed of  in  such  provision  is  an  appeal  from  the 
trial  court,  and  not  an  appeal  from  the  circuit 
court  of  appeals.    Ibid. 

Pending  proceedings  ordered  by  the  Supreme 
Court  to  ascertain  whether  the  value  of  the 
matter  in  dispute  which  did  not  appear  in  the 
record  was  sufficient  to  sustain  the  writ  of  er- 
ror, the  writ  was  ordered  not  to  be  a  superse- 
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deas.     Williamson  v.  Klncald,  4  Dall.  20.  1  L. 
ed.  723. 

(b)  In  criminal  cotes. 

Because  of  the  fact  that  by  {  25  of  the  judi- 
ciary act  of  1789  the  Judgments  of  state  courts 
were  to  be  reviewed  in  the  same  manner  and 
under  the  same  regulations,  and  the  writ  was 
to  have  the  same  effect,  as  If  the  Judgment  was 
rendered  In  a  circuit  court,  and  that  under 
S  22  no  writ  of  error  lay  to  a  circuit  court  of 
the  United  States  in  a  criminal  case,  It  was 
contended  In  Bryan  v.  Bates,  12  Allen,  201, 
that  a  writ  of  error  to  a  state  court  from  the 
Supreme  Court  of  the  United  States  In  a  crim- 
inal case  could  not  operate  as  a  supersedeas 
and  stay  of  execution.  In  overrnUng  this  con- 
tention the  court  said :  'The  fact  that  no  writ 
of  error  lies  to  a  circuit  court  of  the  United 
States  in  a  criminal  case  no  more  shows  that  a 
writ  of  error  to  a  state  court  cannot  have  the 
effect  of  a  supersedeas  in  a  criminal  case  than 
it  shows  that  a  writ  of  error  in  a  criminal  case 
does  not  lie  to  a  state  court  at  all,  which  is  In- 
consistent with  the  decisions  ...  of  the 
Supreme  Court  of  the  United  States.  The  result 
seems  to  us  to  be  inevitable  that  in  every  case, 
civil  or  criminal,  in  which  the  writ  of  error  may 
be  issued  to  a  state  court,  it  shall  have  the 
same  effect  as  if  Issued  to  a  circuit  court  of  the 
United  States  in  a  civil  case.** 

A  writ  of  error  from  the  Federal  Supreme 
Court  to  review  a  conviction  of  crime  in  a  state 
court  supersedes  the  execution  of  the  sentence 
of  Imprisonment  until  the  decision  of  the  Fed- 
eral court  in  the  cause  is  regularly  certified  to 
the  state  court.  B»  parte  Rodley,  132  Cal.  40, 
e4  Pac.  91. 

A  discharge  on  habeas  corpus  will  not  be 
granted  on  the  ground  that  the  Judgment  of  con- 
viction has  been  superseded  by  the  allowance  of 
a  writ  of  error  by  a  Justice  of  the  Supreme 
Court  of  the  United  States,  where  the  record 
does  not  show  that  any  question  was  raised  and 
decided  by  the  state  court  which  would  give 
Jurisdiction  to  the  Supreme  Court  of  the  United 
States  to  revise  the  Judgment  on  writ  of  error. 
Nauer  v.  Thomas,  13  Allen,  572. 

By  the  express  provisions  of  U.  S.  Rev.  Stat. 
S  1040,  U.  S.  Comp.  Stat  1901,  p.  724,  when- 
ever a  Judgment  of  death  is  rendered  in  any 
court  of  the  United  States,  and  the  case  is  car- 
ried to  the  Supreme  Court  in  pursuance  of  law, 
the  court  rendering  such  Judgment  shall,  by  its 
order,  postpone  the  execution  thereof  from  time 
to  time  and  from  term  to  term,  until  the  man- 
date of  the  Supreme  Court  in  the  case  is  re- 
ceived and  entered  upon  the  records  of  such 
!ower  court.  In  case  of  al&rmance  by  the  Su- 
preme Court,  the  court  rendering  the  original 
Judgment  shall  appoint  a  day  for  the  execution 
thereof :  and  in  case  of  reversal  such  further 
proceedings  shall  be  had  in  the  lower  court  as 
the  Supreme  Court  may  direct. 

Writs  of  error  directed  to  the  inferior  Federal 
courts  in  capital  cases,  under  25  Stat,  at  L. 
656,  chap.  113,  f  6  (U.  S.  Comp.  Stat.  1901, 
p.  569),  by  the  terms  of  that  section  were  to 
operate  as  a  stay  of  proceedings  without  giving 
any  security. 

By  the  5th  section  of  the  circuit  courts  of 
appeals  act  of  March  3,  1891,  the  Federal  Su- 
preme Court  was  given  appellate  Jurisdiction 
over  cases  of  convictions  of  all  infamous  crimes 
in  l<^ederal  district  or  circuit  courts. 

In  Re  Claasen,  140  U.  S.  200,  35  L.  ed.  409, 
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11  Sup.  Ct.  Rep.  735,  It  was  held  that  In  such 
cases  a  supersedeas  or  stay  of  execution  was- 
effected  by  merely  serving  the  writ  of  error 
within  the  time  required  without  giving  any  se- 
curity, provided  that  the  Justice  who  signed  tlie- 
citation  directed  that  the  writ  of  error  was  to 
operate  as  a  supersedeas,  which  he  might  do- 
when  no  security  was  required  or  taken.  And 
the  conrt  said  that  the  Federal  Supreme  Court 
as  a  court  had  i>ower  to  issue  a  writ  of  snper- 
sedeas  in  such  a  case  by  virtue  of  its  power, 
under  U.  S.  Rev.  Stat,  f  716.  U.  S.  Comp.  SUU 
1901,  p.  580,  to  issue  all  writs  necessary  to  the- 
exercise  of  its  Jurisdiction. 

To  remove  all  doubt  on  the  subject  the  court 
adopted  rule  36,  which  provides,  inter  alia,  that 
the  Judge  or  Justice  allowing  a  writ  of  error 
directly  to  the  circuit  or  district  conrt  may 
"also  grant  a  supersedeas  and  stay  of  execn- 
tion  or  of  proceedings.** 

This  provision  of  this  rale  Is  not  nnllified,  so 
far  as  criminal  cases  are  concerned,  by  the  re- 
striction of  the  appellate  Jurisdiction  of  the* 
Federal  Supreme  Court  over  such  cases,  under 
the  circuit  courts  of  appeals  act,  to  capital  of> 
fenses,  which  is  made  by  the  act  of  Jannary 
20,  1897,  since  there  may  undoubtedly  be  crim- 
inal cases,  not  capital,  which  maj  be  taken  di- 
rectly from  the  lower  courts  to  the  Supreme- 
Court,  because  of  the  character  of  the  question 
involved. 

2.  What  action  ie  precluded  hu  supersedeas. 

In  criminal  cases  see,  supra,  X.  b,  1,  (b), — E^ 
parte  Rodley,  132  Cal.  40,  64  Pac.  91.  And 
see  also  infra,  X.  d ;  X.  e. 

Respecting  effect  of  supersedeas  in  injunctioik 
cases  and  habeas  corpus  proceedings,  see,  re- 
spectively, infra,  X.  c ;  X.  d. 

W*here  the  writ  of  error  may  operate  as  a  su- 
persedeas, execution  cannot  issue  upon  the- 
Judgment  until  the  expiration  of  ten  days,  ex- 
clusive of  Sundays,  from  the  entry  thereof.  If 
the  writ  of  error  and  bond  are  filed  before  tfae^ 
expiration  of  the  ten  days  no  execution  can  is- 
sue so  long  as  the  case  In  error  remains  undis- 
posed of.  After  the  expiration  of  ten  days  an 
execution  may  issue.  Notwithstanding  this,  un- 
der the  provisions  of  the  act  of  1872  (17  Slat, 
at  U  198,  chap.  255,  S  11>  U.  S.  Comp.  Stat. 
1901,  p.  714),  upon  the  filing  of  the  bond  within 
sixty  days  from  the  time  of  the  entry  of  the 
Judgment  a  supersedeas  may  be  obtained.  Such 
a  supersedeas,  however,  stays  proceedings  only 
from  the  filing  of  the  bond.  It  prevents  fur- 
ther proceeding  under  an  execution  which  has 
been  issued,  but  does  not  Interfere  with  what 
has  already  been  done.  Boise  County  v.  Gor- 
man, 19  Wall.  661.  22  L.  ed.  226. 

And  where  a  supersedeas  bond  was  filed  too- 
late  to  prevent  a  removal  from  ofllce  in  pur- 
suance of  the  authority  of  a  Judgment,  the  Fed- 
eral Supreme  Conrt  cannot  order  the  restoratior 
of  the  official.    Iliid, 

Appeals  are  on  the  same  footing  as  writs  o' 
error  in  this  regard.  Kitchen  v.  Randolph,  9^ 
U.  S.  86,  23  L.  ed.  810. 

A  state  court  may  issue  an  execution  on  a 
Judgment  reviewable  in  the  Supreme  Court  or 
the  United  States  at  any  time  before  a  super- 
sedeas is  actually  perfected,  as  the  provision 
of  U.  S.  Rev.  Stat.  S  1007,  U.  S.  Comp.  Stat. 
1901,  p.  714,  that  execution  in  a  case  where  a 
writ  of  error  may  be  a  supersedeas  shall  not  la- 
awe  until  the  expiration  of  ten  days  after  Jadg- 


1004 


Wedding  y.  Meyleb. 


8(rr 


ment,  refers  only  to  judgments  and  decrees  in 
the  courts  of  tbe  United  States.  Doyle  v.  Wis- 
consin, 94  U.  S.  50,  24  L.  ed.  64  ;  Foster  ▼. 
Kansas,  112  U.  S.  201,  28  L.  ed.  629,  5  Sup.  Ct. 
Kep.  8,  97 ;  Bryan  ▼.  Bates,  12  Allen,  201. 

Hence,  where  a  writ  of  error  is  bi*ougbt  to 
review  a  judgment  of  a  state  court  removing  a 
state  officer,  and  a  supersedeas  bond  is  approved, 
the  person  appointed  to  fill  the  vacancy  before 
the  supersedeas  bond  Is  filed  is  not  guilty  of 
contempt  of  court  in  exercising  the  duties  of  the 
office  after  the  supersedeas  Is  in  force.  Foster 
Y.  Kansas,  112  TJ.  8.  201,  28  L.  ed.  629,  5  Sup. 
Ct.  Rep.  8,  97. 

So,  a  final  judgment  of  the  highest  state  court 
awarding  the  possession  of  an  office  to  the  rela- 
tor in  an  action  in  the  nature  of  quo  warranto 
when  filed  placed  him  in  possession  of  the  office 
where  he  had  already  qualified,  and  was  there- 
fore not  superseded  by  a  subsequent  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States.  State  w  rel.  Caldwell  y.  Wilson,  121 
N.  C.  425,  28  S.  B.  655. 

Action  to  put  the  relator  In  possession  under 
such  judgment  Is  stayed  by  the  filing  of  the 
supereedeas  bond.  Wilson  v.  North  Carolina, 
169  U.  8.  586,  42  L.  ed.  865,  18  Sup.  Ct.  Rep. 
435.  See  infra, — ^United  States  ew  rel.  Craw- 
ford Y.  Addison,  22  How.  174,  16  L.  ed.  304. 

But  the  relator  is  not  guilty  of  contempt  in 
proceeding  to  take  possession  after  the  filing  of 
a  8ui>ersedeas  bond  on  writ  of  error  from  the 
Supreme  Court  of  the  United  States,  If  he  was 
Ignorant  of  the  fact  of  the  allowance  of  the 
writ  of  error  or  filing  of  the  bond  until  after 
he  had  taken  possession.  Wilson  v.  North  Caro- 
lina, 169  U.  S.  586,  42  L.  ed.  865,  18  Sup.  Ct. 
Rep.  485. 

Under  U.  S.  Rev.  Stat  |  1007,  U.  S.  Comp. 
Stat.  1901,  p.  714,  prior  to  the  amendment  of 
February  18,  1875  (18  Stat,  at  L.  318)  this 
period  was  sixty  days.  Kitchen  v.  Randolph,  93 
U.  S.  86,  23  L.  ed.  810.  Contrary  to  the  view 
taken  in  the  cases  just  cited,  the  supreme  court 
of  South  Carolina  was  of  the  opinion  that,  by 
reason  of  this  provision,  all  action  upon  a  judg- 
ment of  a  state  court  was  stayed  for  sixty  days 
by  service  of  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  even  If  the  writ  had 
not  been  perfected  so  that  it  might  have  effect 
as  a  supersedeas.  Bm  parte  Dunn,  6  8.  C  N. 
8.807. 

Where  a  writ  of  error  with  supersedeas  has 
Issued  from  the  Federal  Supreme  Court  to  re- 
view a  state  court's  judgment,  the  execution  of 
such  judgment  is  stayed  until  some  action  is 
taken  by  the  Federal  court  permitting  it.  Rus- 
sell Y.  0*Dowd,  48  6a.  474. 

By  the  granting  of  a  writ  of  error  with  super- 
sedeas to  review  the  judgment  of  the  state 
court,  that  court  is,  in  effect,  forbidden  to  exe- 
cute its  decree.  State  e»  rel.  Jumel  v.  Johnson, 
29  La.  Ann.  899. 

An  execution  Issued  in  the  court  below  after 
a  writ  of  error  has  been  sued  out  and  a  bond 
and  citation  have  been  given  in  due  season  to 
operate  as  a  supersedeas  may  be  quashed,  either 
in  the  court  below,  or  in  the  Federal  Supreme 
Court.  Stockton  v.  Bishop,  2  How.  74,  11  L. 
ed.  184. 

The  alleged  improper  execution  of  the  judg- 
ment after  supersedeas  will  only  be  restrained 
by  the  Federal  Supreme  Court  on  motion,  where 
reasonable  notice  has  been  given  to  the  adverse 
party.  Boise  -County  v.  GormaUi  131  U.  8. 
cxxY.,  Appx.,  and  22  L.  ed.  148. 
66  L.  R.  A. 


A  writ  of  error  with  the  requisite  security 
to  operate  as  a  supersedeas  sued  out  of  the  Fed- 
eral Supreme  Court  before  the  expiration  of  ten 
days  after  the  judgment  supersedes  the  writ  of 
peremptory  mandamus  sued  out  on  such  Judg- 
ment before  the  ten  days  had  expired  United 
States  V.  Columbian  Ins.  Co.  2  Cranch,  C.  C. 
266  Fed.  Cas.  No.  14,840. 

A  supersedeas  is  effective  to  stay  action  on  a 
judgment  in  un  action  in  the  nature  of  quo  war- 
ranto. United  States  ew  rel.  Crawford  v.  Addi- 
son, 22  How.  174,  16  L.  ed.  304.  See  also  supra, 
— State  cjp  rel.  Caldwell  v.  Wilson,  121  N.  C. 
425,  28  S.  E.  555;  Wilson  v.  North  Carolina. 
160  U.  S.  586,  42  L.  ed.  865,  18  Sup.  Ct.  Rep. 
435. 

Where  the  decree  below  finds  that  a  convey- 
nnce  from  the  mortioigor  to  bis  mortgagee  was 
taken  by  the  latter  for  the  joint  benefit  of  him- 
self and  his  comortgagees,  a  writ  of  assistance 
to  put  the  grantor  In  possession  of  the  property 
covered  by  such  conveyance  will  be  stayed  by 
the  supersedeas  perfected  on  the  appeal  of  such 
comortgagees,  although  the  holder  of  the  legal 
title  did  not  join  In  the  appeal  Hunt  v.  Oliver, 
105)  U.  S.  177,  27  L.  ed.  897,  8  Sup.  Ct.  Rep. 
114. 

A  supersedeas  bond  on  an  appeal  to  the  Fed- 
eral Supreme  Court  does  not  preclude  the  grant- 
ing of  an  attachment  to  enforce  so  much  of  the 
decree  of  the  lower  court  as  directs  the  pay- 
ment of  the  sum  allowed  as  compensation  to  the 
master.  Myers  v.  Dunbar,  12  Blatchf.  380,  Fed. 
Cas.  No.  9,990. 

Where  a  qualified  acceptance  of  an  appeal- 
bond  shows  that  the  judge  who  took  it  consid- 
ered the  security  only  sufficient  for  a  stay  of 
execution  of  that  part  of  the  decree  appealed 
from,  the  appeal  operates  as  a  supersedeas  to 
that  extent  only.  Covington  Stock-lards  Co. 
v.  Keith.  121  U.  8.  248,  30  L.  ed.  914,  7  Sup. 
Ct.  Rep.  881. 

An  appeal  with  supersedeas  to  the  Federal 
Supreme  Court  from  a  decree  .dismissing  a  bill 
to  modify  the  method  of  collecting  a  judgment 
which  has  Itself  never  directly  been  superseded 
does  not  stay  the  enforcement  of  such  judgment,, 
although  the  bill  be  regarded  as  a  continuation 
of  the  original  action.  United  States  ew  rel. 
Harshman  v.  Knox  County  Court,  39  Fed.  757 ; 
Knox  County  v.  Harshman,  132  U.  S.  14,  33  L. 
ed.  249,  10  Sup.  Ct.  Rep.  8;  Orundy  y.  Young,. 
1  Cranch,  C.  C.  443,  Fed.  Cas.  No.  5,850. 

A  change  of  receivers  is  not  precluded  by  ap* 
peal  with  supersedeas  to  the  Federal  Supreme 
Court.     Hits  V.  Jenks,  18  App.  D.  C.  530. 

An  appeal  from  a  decree  of  foreclosure,  al- 
though accompanied  with  a  supersedeas,  does 
not  deprive  the  court  below  of  its  power  to  au- 
thorise a  receiver  to  make  the  repairs  neces- 
sary for  the  preservation  of  the  property  In  liti- 
gation. Grant  v.  I'hcenlx  Mut  L.  Ins.  Co.  121 
U.  8.  118,  30  L.  ed.  909,  7  Sup.  Ct.  Rep.  849. 

The  omission  from  an  appeal  bond  of  the  stat- 
utory stipulation  as  to  damages  required  to  ef- 
fect a  supersedeas  on  an  appeal  from  the  decree 
of  a  court  of  equity  directing  that  the  posses- 
sion of  its  receiver  be  delivered  to  one  of  the 
parties  does  not  entitle  such  party  to  a  dis* 
charge  of  the  receiver  and  the  possession  of  the 
property  pending  the  appeal :  but.  pending  the 
appeal,  the  court  may  •continue  the  receiver  or 
not,  and  this  whether  the  appeal  operated  as  & 
supersedeas  or  not.  Ferguson  v.  Dent,  29  Fed. 
1.  The  court  said  that  courts  of  chancery  had 
not  been  shorn  oX  their  ordinary  power  to  stay 
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proceedlnjrs  pending  an  appeal  outside  of  and 
beyond  the  statutory  supersedeas,  although  the 
appellate  court  might,  beyond  question,  control 
the  exercise  of  the  power.  This  power  was  said 
to  be  that  for  the  exercise  of  which,  so  far  as  It 
relates  to  Injunctions,  the  93d  equity  rule  was 
established.  See  infra,  X.  c  '*That  rule  does 
not  extend,**  says  Hammond,  J.,  "to  the  regula- 
tion of  the  practice  In  the  matter  of  continuing 
receivers  pending  an  appeal,  but  the  power  is 
not  created  by,  or  deriyed  from,  the  rule  at  all, 
and  exists  without  It." 

After  an  appeal  with  supersedeas  to  the  Fed- 
eral Supreme  Court  from  the  whole  of  the  de- 
cree declaring  a  lien  to  be  subordinate  to  cer- 
tain mortgages,  and  directing  the  foreclosure  of 
such  mortgages,  the  lower  court  cannot  so  mod- 
ify its  decree  as  to  direct  the  receivers  to  turn 
over  the  property  to  one  of  the  parties,  who,  as 
trustee,  disputes  appellant's  priority  of  Hen, 
wh!ch  order,  though  reciting  that  the  property 
was  delivered  to  the  trustee  for  *'safe  keeping 
during  the  pendency  of  the  case,"  plainly 
was  based  upon  the  right  to  take  pos- 
session In  case  of  default  conferred  up- 
on the  trustee  by  the  mortgages.  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  ▼.  Texas  C.  R.  Co.  82  Fed. 
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A  sale  of  real  property,  without  special  leave 
of  court,  by  the  trustee  in  a  private  deed  of 
trust  while  such  property  was  In  his  possession 
as  receiver  in  a  case  to  which  he  was  a  party 
and  which  had  at  the  tim£  been  removed  to  the 
Supreme  Court  of  the  United  States  by  appeal 
with  supersedeas,  conferred  no  title  on  the  bene- 
ficiary in  the  deed  of  trust,  for  whose  benefit  the 
purchase  was  made,  and  who  was  also  a  party 
to  the  suit,  as  against  a  party  who,  by  cross  bill 
dismissed  by  the  decree  appealed  from,  was  seek- 
ing to  have  such  deed  set  aside  as  void  as  to 
her.  Hltz  v.  Jenks,  185  U.  S.  156,  46  L.  ed.  851, 
22  Sup.  Ct  Rep.  508. 

An  appeal  with  supersedeas  from  a  decree  of 
a  circuit  court  aflBrming  a  decree  of  a  district 
court  in  bankruptcy  proceedings  which  were 
suspended  pending  the  review  in  the  circuit 
court  holds  the  matter  in  statu  quo  as  if  no 
adjudication  had  been  had  In  the  circuit  court, 
and  vacates  all  proceedings  had  in  either  court 
since  the  appeal.  Thomhill  v.  Bank  of  Louisi- 
ana. 5  Nat.  Bankr.  Beg.  377,  Fed.  Cas.  No.  13,- 
901. 

An  appeal  with  supersedeas  to  the  Federal 
Supreme  Court  from  a  decree  of  a  circuit  court 
dismissing,  for  want  of  Jurisdiction,  a  bill  in  a 
suit  In  which  a  receiver  has  been  appointed, 
does  not  prevent  the  master  in  chancery  to 
whom  the  objections  and  exceptions  to  the  re- 
ceiver's report  had  been  referred  from  proceed- 
ing to  state  the  receiver's  account,  even  If  the 
order  of  reference  and  decree  of  dismissal  be 
construed  as  one  decree.  Bllnn  v.  Continental 
Security  Redemption  Co.  110  Fed.  265. 

The  pendency  of  a  writ  of  error  with  super- 
sedeas sued  out  of  the  Federal  Supreme  Coun 
to  review  a  Judgment  of  a  circuit  court  in  an  ac- 
tion at  law  does  not  preclude  that  court  from 
granting  equitable  relief  from  the  Judgment  be- 
cause of  improper  communications  with  the 
Jury  on  whose  verdict  the  Judgment  was  en- 
tered.    Piatt  V.  Threadglll,  80  Fed.  192. 

New  suits  In  a  state  court  to  enjoin  plaintiifs 
In  error  from  further  violation  of  an  ordinance 
which  Is  the  foundation  of  the  prosecution  pend- 
ing on  error  are  not  violations  of  the  super- 
sedeas provided  for  in  U.  S.  Rev.  Stat.  {  1007, 
66  L.  K.  A. 


U.  S.  Comp.  Stat  1901,  p.  714,  which  operates 
only  on  the  Judgment  appealed  from,  and  not 
on  the  questions  involved  considered  apart  from 
the  particular  suits  in  which  they  were  decided. 
Natal  V.  Louisiana,  123  U.  S.  516,  31  L.  ed.  233, 
8  Sup.  Ct  Rep.  253. 

8.  Modifying  or  vacating. 

If  the  security  given  on  an  appeal  taken 
within  sixty  days  after  the  rendition  of  the  de- 
cree makej  It  operate  as  a  supersedeas  of  a  part 
only  of  the  decree  appealed  from,  the  Justice  of 
the  Federal  Supreme  Court  assigned  to  the  cir- 
cuit in  which  the  decree  was  rendered,  has  pow- 
er, under  U.  S.  Rev.  Stat.  S  1007,  U.  S.  Comp. 
Stat.  1901,  p.  714,  to  grant,  in  his  discretion,  a 
further  stay  of  execution  if  application  to  him 
for  that  purpose  is  made.  Covington  Stock- 
Yards  Cb.  ▼.  Keith,  121  U.  S.  248,  30  L.  ed. 
914,  7  Sup.  Ct  Rep.  881. 

If  the  circumstances  have  changed  after  the 
security  has  been  accepted,  so  that  security 
which  was  good  and  sufficient  at  the  time  It 
was  taken  does  not  continue  to  be  so,  the  Su- 
preme Court  may  modify  the  scope  of  the  super- 
sedeas. Williams  V.  Claflln,  103  U.  S.  753,  26 
L.  ed.  606.  In  this  case  two  appeals  had  been 
taken  from  a  foreclosure  decree.  The  security 
given  on  the  second  appeal,  while  sufficient 
when  given  because  the  eze<;utlon  of  the  whole 
decree  had  been  stayed  by  the  security  given  on 
the  first  appeal,  became  Inadequate  on  the  dis- 
missal of  that  appeal.  The  court  thereupon 
ordered  that  the  supersedeas  be  so  modified  as 
to  allow  a  sale  under  the  decree,  the  court  be- 
low to  retain,  subject  to  the  order  of  the  Su- 
preme Court,  enough  of  the  proceeds  to  guard 
the  appellants  against  loss. 

A  supersedeas  will  be  vacated  where  the  ap- 
proval of  the  supersedeas  bond  by  the  Justice  of 
the  Federal  Supreme  Court  who  allowed  the  ap- 
peal was  obtained  by  fraud  and  perjury.  Flor- 
ida C.  R.  Co.  V.  Schutte,  100  U.  S.  644,  25  L. 
ed.  605. 

A  supersedeas  allowed  by  a  Justice  of  the  Su- 
preme Court  of  the  United  States  under  a  mis- 
taken supposition  that  a  writ  of  error  to  a  state 
court  has  been  issued  has  no  legal  effect,  as  a 
supersedeas  cannot  be  allowed  except  as  an  in- 
cident to  an  appeal  actually  taken  or  a  writ  of 
error  actually  sued  out  But  the  court  Is  as 
much  without  Jurisdiction  to  vacate  the  order 
granting  the  supersedeas  as  the  Justice  who 
made  It  was  without  Jurisdiction  to  grant  it. 
Em  parte  Ralston,  119  U.  S.  613,  SO  L.  ed.  506. 
7  Sup.  Ct  Rep.  317. 

c  Injunction  oaset. 

An  appeal  with  supersedeas  from  a  decree  en- 
joining infringement  of  a  patent  and  ordering 
an  accounting  does  not  vacate  or  suspend  the 
injunction.  Whitney  v.  Mowry,  2  Bond,  45, 
Fed.  Cas.  No.  17,592. 

An  Injunction  restraining  the  cutting  or  re- 
moval of  timber  from  the  lands  in  controversy, 
gi-anted  by  a  final  decree  of  a  circuit  court,  is 
not  vacated  by  appeal  with  supersedeas.  It  Is 
Immaterial  whether  the  appeal  is  from  a  decree 
making  perpetual  a  preliminary  injunction 
which  has  been  granted  at  an  earlier  stage  of 
the  case,  or  whether  the  injunction  was  first 
granted  by  the  decree  appealed  from.  Leonard 
V.  Ozark  Land  Co.  116  U.  S.  465,  29  L.  ed.  445* 
6  Sup.  Ct  Rep.  127. 

An  appeal  with  supersedeas  to  the  Federal 
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Sui»reme  Court  does  not  suspend  the  effect  of  a 
prohibitory  injunction  pending  the  appeal. 
Oreen  Bay  ft  M.  Canal  Co.  y.  Norrie,  118  Fed. 
923. 

The  rule  was  said  to  be  otherwise  In  Green 
Bay  ft  M.  Canal  Co.  y.  Norrle,  12S  Fed.  896,  If 
the  injunction  was  a  mandatory  one;  but,  the 
decree  in  question  being  one  which  in  form  per- 
petually enjoins  and  restrains  defendant  from 
drawing  water  from  a  pond  for  hydraulic  pow- 
er, and  only  in  a  purely  technical  sense  can  be 
said  to  put  the  plaintiff  In  the  possession  of  a 
water  power,  was  held  to  grant  a  prohibitory, 
and  not  a  mandatory,  injunction,  the  operation 
of  which  was  not  suspended  by  an  appeal  with 
supersedeas. 

A  fortiori  the  appeal  from  a  decree  dismissing 
a  bill  praying  for  an  injunction  cannot  operate 
as  an  injunction.  Knox  County  y.  Harshman, 
132  U.  8.  14,  33  L.  ed.  249,  10  Sup.  Ct.  Rep.  8. 

A  writ  of  error  to  reylew  a  Judgment  of  the 
highest  state  court  which  dissolved  injunctions 
granted  against  defendants  In  error  and  made 
perpetual  certain  Injunctions  granted  against 
plaintiffs  in  error  does  not  have  the  effect  of 
dissolving  or  nullifying  the  injunctions  so  con- 
flrmed  in  the  highest  state  court,  or  of  restor- 
ing and  rendering  operative  the  Injunctions  de- 
creed In  the  subordinate  state  courts,  although 
all  conditions  were  complied  with  which  were 
essential  to  give  the  writ  effect  as  a  supersedeas. 
Slaughter- House  Cases,  10  Wall.  273,  19  L.  ed. 
915. 

Although  a  writ  of  error  with  supersedeas 
from  the  Federal  Supreme  Court  does  not  have 
the  effect  of  reviving  an  Injunction  against  ap- 
propriating certain  funds  to  the  general  expenses 
of  the  state,  which  was  dissolved  by  the  decree 
sought  to  be  reviewed,  yet  the  court  below  will 
only  decree  the  payment  of  the  general  creditors 
of  the  state  out  of  such  fund,  where  such  action 
cannot  prejudice  the  satisfaction  of  any  Judg- 
ment which  may  be  rendered  by  the  Federal  Su- 
preme Court  State  ex  reL  Newman  v.  Burke, 
35  La.  Ann.  185. 

The  Federal  Supreme  Court  may  modify  an 
injunction  granted  by  a  decree  below  in  advance 
of  the  final  hearing  of  an  appeal  on  its  merits. 
Leonard  v.  Ozark  Land  Co.  115  U.  S.  465,  29  L. 
ed.  445.  6  Sup.  Ct.  Rep.  127. 

And.  under  equity  rule  93,  If  a  Judge  who 
took  part  in  the  decision  of  the  cause  allows  an 
appeal  from  a  final  decree  granting  or  dissolving 
an  injunction  he  may  at  the  time  of  allowance 
suspend  or  modify  the  injunction  during  the 
pendency  of  the  appeal  upon  such  terms  as  he 
may  deem  proper.  IMd.;  Hovey  v.  McDonald, 
100  n.  S.  150,  27  L.  ed.  888,  3  Sup.  Ct.  Rep. 
136. 

Under  the  power  of  the  lower  court  to  sus- 
pend by  affirmative  order  the  intrinsic  or  op- 
erative effect  of  the  decision  or  decree  appealed 
from,  that  court,  pending  an  appeal  to  the  Su- 
preme Court  from  a  Judgment  dissolving  an  in- 
junction adjudging  possession  and  ownership  of 
a  mineral  vein,  may  enjoin  the  respondent  from 
working  the  claim.  Bullion,  B.  ft  C.  Min.  Co. 
V.  Eureka  Hill  Min.  Co.  5  Utah,  182,  12  Pac. 
660. 

An  injunction  restraining  a  party,  on  the 
ground  of  estoppel,  from  asserting  the  Invalidity 
of  the  Judgment,  will  not  be  suspended  or  stayed 
pending  an  appeal  to  the  Federal  Supreme  Court 
on  the  theory  that  he  may  lose  the  right  to  as- 
sert such  Invalidity  in  case  the  appellate  court 
holds  that  he  is  not  estopped,  since  his  rights 
66  L.  R.  A. 


will   be  protected  by  that  coutt     Wakelee  v. 
Davis,  48  Fed.  612. 

Where  the  final  decree  appealed  from  dis- 
solves the  preliminary  injunction  and  dismisses 
the  bill  without  qualification,  the  court  cannot 
continue  the  injunction  pending  appeal,  al- 
though such  appeal  was  taken  in  proper  form 
and  time  to  operate  as  a  supersedeas,  since,  up- 
on the  dismissal  of  the  bill  without  qualification, 
jurisdiction  is  gone.  Eureka  Consol.  Min.  Co. 
V.  Richmond  Min.  Co.  5  Sawy.  121,  Fed.  Cas. 
No.  4,CV49. 

d.  Habeas  corpus  proceedings. 

U.  S.  Rev.  Siat.  f  765,  U.  S.  Comp.  Stat. 
1901,  p.  51^6,  provides  that  iy;)peals  from  in- 
ferior Federal  courts  to  the  Supreme  Court  In 
habeas  corpus  cases  shall  be  under  such  regu- 
lations and  orders  for  the  custody  of  the  prison- 
er as  may  be  prescribed  by  that  court,  or,  in  de- 
fault thereof,  by  the  court  or  Judge  hearing  the 
cause. 

The  Supreme  Court  has  accordingly  promul- 
gated rule  34,  which  reads : 

"1.  Pending  an  appeal  from  the  final  decision 
of  any  court  or  Judge  declining  to  grant  the 
writ  of  habeas  corpus,  the  custody  of  the  pris- 
oner shall  not  be  disturbed. 

"2.  Pending  an  appeal  from  the  final  decision 
of  any  court  or  Judge  discharging  the  writ  after 
it  has  been  Issued,  the  prisoner  shall  be  re- 
manded to  the  custody  from  which  he  was  taken 
by  the  writ,  or  shall,  for  good  cause  shown,  be 
detained  In  custody  of  the  court  or  judge,  or 
be  enlarged  upon  recognizance  as  hereinafter 
provided. 

"3.  Pending  an  appeal  from  the  final  decision 
of  any  court  or  Judge  discharging  the  prisoner, 
he  shall  be  enlarged  upon  recognizance,  with 
surety,  for  appearance  to  answer  the  Judgment 
of  the  appellate  court,  except  where,  for  special 
reasons,  sureties  ought  not  to  be  required." 

When  the  petitioner  is  in  custody  under  the 
judgment  of  a  state  court  an  appeal  to  the  Fed- 
eral Supreme  Court  in  the  habeas  corpus  pro- 
ceedings by  the  express  terms  of  U.  S.  Rev. 
Stat.  I  766,  n.  S.  Comp.  Stat.  1901,  p.  597,  stays 
the  hands  of  the  st^te  court  or  authorities  until 
final  judgment.     Re  Ebanks,  84  Fed.  311. 

The  hands  of  the  state  authorities  are  none  the 
less  stayed  l^  an  appeal  to  the  Federal  Supreme 
Court  from  an  order  of  a  district  court  denying 
an  application  for  habeas  corpus  on  behalf  of 
a  person  convicted  of  crime  in  a  state  court  be- 
cause the  Federal  question  involved  in  tjie  ap- 
peal has  been  decided  in  former  cases  in  the  Fed- 
eral Supreme  Court  contrary  to  the  appellant's 
contention.  Ew  parte  Edgar,  119  Cal.  123,  51 
Pac.  29. 

An  appeal  to  the  Federal  Supreme  Court  from 
the  judgment  of  a  circuit  court  denying  an  ap- 
plication for  habeas  corpus  has  no  effect  upon 
the  continued  execution  of  the  sentence  of  the 
state  court  by  the  confinement  of  the  accused  in 
the  state  prison,  in  conformity  with  the  laws 
of  the  state,  before  such  appeal  was  taken.  He 
McKane,  61  Fed.  205 ;  McKane  v.  Durston,  153 
U.  S.  684,  38  L.  ed.  867,  14  Sup.  Ct.  Rep.  913. 
"The  only  purpose  of  the  Federal  statute,"  said 
Mr.  Justice  Harlan,  in  the  case  last  above  cited, 
"was  to  prevent  the  state  court,  or  the  state, 
pending  proceedings  on  appeal  to  this  court, 
from  changing,  to  the  prejudice  of  the  accused, 
the  situation  as  it  was  at  the  time  the  appeal 
was  taken  from  the  judgment  of  a  circuit  court 
disallowing  an  application  for  a  writ  of  habeas 
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corpus  based  upon  grounds  of  which,  under  the 
fltatutes  of  the  Tnitcd  States,  the  courts  of  the 
Union  couid  take  cognizance." 

In  the  absence  of  any  legal  evidence  showing 
the  termination  of  a  pending  appeal  to  the  Fed- 
eral Supreme  Court  from  an  order  of  a  circuit 
court  denying  an  application  for  a  writ  of 
habeas  corpus  in  behalf  of  a  person  convicted  of 
murder  in  a  state  court,  any  order  of  that  court 
Hxlng  a  day  for  execution  Is  null  and  yold. 
People  v.  Durrant,  119  Cal.  54,  50  Pac  1070. 

But  the  state  court  is  not  required  to  delay 
the  making  of  an  order  for  such  execution  until 
the  mandate  of  the  Federal  Supreme  Court  af- 
firming the  denial  of  a  circuit  court  of  a  writ 
of  habeas  corpus  in  behalf  of  the  prisoner  has 
been  filed  in  the  lower  court.  Re  Durrant,  84 
Fed.  314. 

If  a  state  court,  after  an  affirmance  in  the 
Federal  Supreme  Court  of  an  order  of  a  circuit 
court  denying  an  application  for  a  writ  of 
habeas  corpus  on  behalf  of  one  convicted  of 
crime  In  the  state  court,  proceeds  to  execute  its 
sentence  before  the  mandate  of  the  Federal  Su- 
preme Court  has  been  issued,  its  action,  al- 
though nut  to  be  commended,  is  not  void.  Re 
Boardman,  169  U.  S.  44,  42  L.  ed.  654,  18  Sup. 
Ot.  Rep.  291. 

All  that  is  required  by  U.  S.  Rev.  Stat  i  766, 
X;.  S.  Comp.  Stat.  1901,  p.  597,  in  this  regard  is 
that  the  hands  of  the  state  authorities  be  stayed 
l>ending  the  proceedings  in  the  Federal  courts 
and  until  final  Judgment  therehi.  But  if  the 
state  court  does  proceed  before  the  mandate  is 
sent  down  it  does  so  at  the  risk  that  its  orders 
may  be  controlled  and  may  be  annulled  if  the 
Federal  Snpr.eme  Court  during  the  term  should 
suspend  or  set  aside  its  own  Judgment.  Re 
Khibuya  Jnglro,  140  U.  S.  291.  35  L.  ed.  510,  11 
Sup.  Ct.  Rep.  770. 

The  state  authorities  may  proceed  in  the  ex- 
ecution of  a  sentence  against  one  convicted  of 
crime  after  the  Federal  Supreme  Court  has  dis- 
missed for  want  of  Jurisdiction  an  appeal  from 
an  order  of  a  circuit  court  denying  an  applica- 
tion for  writ  of  habeas  corpus  on  behalf  of  the 
convict,  although  the  mandate  of  the  Federal 
Supreme  Court  mav  have  been  delivered  to  the 
state  authorities  instead  of  to  the  circuit  court. 
Lambert  v.  Barrett,  159  U.  S.  660,  40  L.  ed.  296. 
16  Sup.  Ct.  Rep.  135. 

A  district  Judge  cannot  admit  a  person  to 
bail  during  his  appeal  to  the  Federal  Supreme 
Court  from  an  order  of  the  district  court  refus- 
ing to  discharge  him  on  habeas  corpus  in  inter- 
state Extradition  proceedings.  The  only  provi- 
sion for  ball  which  the  Supreme  Court  has  made 
by  rule  34  is  where  the  prisoner  Is  discharged. 
Any  application  for  such  relief  In  other  cases 
must  be  made  to  the  Supreme  Court.  Re  laslgl, 
79  Fed.  755. 

After  an  appeal  has  been  taken  from  a  deci- 
sion of  a  Federal  circuit  court  dismissing  a 
writ  of  habeas  corpus,  and  the  prisoner  has  been 
remanded  to  the  custody  of  the  state  officers  In 
compliance  with  rule  34,  the  former  court  can- 
not entertain  a  motion  to  admit  the  prisoner  to 
bail.     Re  Bissert,  113  Fed.  12. 

In  view  of  the  prohibition  in  the  act  of  May 
I>.  1892,  S  5,  against  admitting  to  bail,  where  an 
application  for  habeas  corpus  by  a  Chinese  per- 
son who  has  been  denied  admission  Into  the 
United  States  is  being  considered  by  a  B'ederal 
court  In  the  first  Instauee.  that  court  will  not, 
even  if  not  prohibited  from  so  doing,  admit  bim 
to  bail  pending  an  appeal  from  its  decision  dis- 
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missing  the  writ     Re  Chin  Yuen  Sing,  65  Fed. 
788. 

e.  BaiL 
In  habeas  corpus  proceedings,  see  supra,  X.  d. 

In  Bryan  v.  Bates,  12  Allen,  201,  the  court, 
while  admitting  that  a  conviction  was  super- 
seded and  execution  of -sentence  stayed  by  vir- 
tue of  the  pendency  of  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  review 
the  Judgment  refused  to  discharge  the  prisoner 
unless  he  should  give  satisfactory  ball  to  abide 
the  final  Judgment  of  the  Supreme  Court  of  the 
United  States,  or  of  the  state  courts,  after  the 
writ  of  error  shall  have  been  disposed  of. 

Subsequently  Congress,  by  the  act  of  July  13, 
1866,  S  69,  provided  that  on  writs  of  error  to 
state  courts  in  criminal  cases,  where  the 'con- 
struction of  a  Federal  statute  was  drawn  In 
question,  the  defendant  should  not  be  released 
from  custody  before  final  Judgment  vnlos 
charged  with  an  offense  bailable  by  the  laws  of 
the  state,  in  which  case  he  might  be  released  on 
bail. 

And  by  U.  S.  Rev.  Stat  f  1017,  U.  8.  Comp. 
Stat  1901,  p.  718,  this  provision  was  extended 
to  cover  the  review  of  Judgments  of  state  courts 
In  criminal  proceedings  **where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  the  United  States,  or 
where  any  title,  right  privilege,  or  immunity  is 
claimed  under  the  Constitution,  or  any  statute 
of,  or  commission  held  oi-  authority  exercised 
under,  the  United  States.'* 

United  States  Supreme  Court  rule  36  empow- 
ers the  circuit  or  district  court  or  any  Justice  or 
Judge  thereof,  after  the  citation  is  served  upon 
a  writ  of  error  sued  out  of  the  Federal  Supreme 
Court  under  the  circuit  courts  of  appeals  act  in 
a  criminal  case,  to  admit  the  accused  to  ball. 

And,  Independently  of  any  court  rule  on  the 
subject,  any  Justice  of  the  Federal  Supreme 
Court,  though  not  assigned  to  the  particular 
circuit,  having  the  power  to  allow  such  writ  of 
error,  to  issue  the  citation,  to  take  the  security 
required  by  law,  and  to  grant  a  supersedeas,  has 
the  authority,  as  Incident  to  the  exercise  of  this 
power,  to  order  the  plaintiff  in  error  to  be  ad- 
mitted to  bail.  Hudson  v.  Parker,  156  U.  S. 
277,  39  L.  ed.  424,  15  Sup.  Ct  Rep.  450.  In 
this  case  the  Justice  of  the  Federal  Supreme 
Court  fixed  the  amount  of  the  ball  bond,  leaving 
the  form  of  the  bond  and  the  sufficiency  of  the 
sureties  to  be  passed  upon  by  the  district  judge. 
This  action  was  upheld,  the  court  saying  that  he 
might  himself  have  approved  the  ball  bond  had 
he  chosen  to  do  so,  or  he  might  have  left  the 
whole  matter  of  bail  to  be  dealt  with  by  the 
court  whose  Judgment  was  to  be  reviewed,  or 
by  a  Judge  of  that  court 

The  discretion  of  the  lower  court  to  admit  the 
accused  to  bail  pending  his  writ  of  error  from 
the  Federal  Supreme  Court  to  a  circuit  court 
will  not  be  exercised  where  the  Supreme  Court 
is  In  session,  In  the  absence  of  any  showing  that 
an  application  to  advance  his  case  has  been 
made  by  him  to  that  court,  and  has  been  denied. 
T raited  States  v.  Simmons,  47  Fed.  723. 

XI.  Second  appeal  or  v:rit   of  error. 

A  party  may,  after  an  appeal  to  the  Federal 
Supreme  Court  has  been  dismissed  for  the  want 
of  a  proper  citation,  bring  up  the  case  by  a  new 
appea!,  o«)^«8  the  time  allowed  for  an  appeal 
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9ias  expired.  Yeaton  y.  Lenox,  d  Pet.  123,  8  L. 
•ed.  889;  United  States  ▼.  Carry,  6  How.  106, 
12  L.  ed.  363. 

So,  a  second  appeal  may  be  taken  if  the  first 
one  fails  because  of  delay  in  filing  the  record. 
Evans  v.  State  Nat.  Bank,  184  TJ.  S.  330,  33  L. 
«d.  917,  10  Sup.  Ct  Rep.  493;  Edmonson  y. 
Bioomslilrc,  7  Wall.  306,  19  L.  ed.  91 ;  Tlie  Vlr- 
£inia  T.  West,  19  IIow.  182,  15  L.  ed.  594. 

So,  in  Tlie  Palmyra,  12  Wheat  1,  6  L.  ed.  53t, 
the  court.  In  holding  that  It  had  the  power  to 
reinstate  a  canse  after  the  dismissal  of  the  ap- 
peal solely  for  a  defect  of  Jurisdiction  apparent 
on  the  record  and  founded  on  a  mistake,  said 


that  such  action  would  not  have  barred  a  new 
appeal. 

And  a  new  writ  of  error  is  the  only  method  of 
bringing  a  case  before  the  Federal  Supreme 
Court  where  the  first  writ  of  error  has  been 
dismissed  because  of  a  defect  in  the  transcript. 
Rice  y.  Minnesota  &  N.  W.  R.  Co.  21  How.  82, 
16  L.  ed.  31.  Here  a  motion  to  reinstate  the 
cause  on  the  same  grounds  as  prevailed  in  The 
Palmyra,  12  Wheat  1,  6  L.  ed.  631,  was  denied, 
and  that  case  distinguished  as  being  in  admiral- 
ty where  the  power  and  Jurisdiction  of  an  ap- 
pellate court  are  much  wider  upon  appeal  than 
in  a  case  at  common  law.  W-  W.  N. 
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BALTIMORE   &  OHIO  RAILROAD  COM- 
PANY, Plff.  in  Err. 
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*1.  B  shipped  24  head  of  cattle  at  Rol- 
lyaoB  Station,  la  Braxton  eonnty, 
over  the  Baltimore  A  Ohio  Railroad, 
to  Baltimore,  Maryland.  On  the  day  of 
shipment,  B.  and  the  company  made  and 
signed  a  contract  which,  among  other  things, 
provided  "that  in  the  event  of  any  nnusual 
•delay  or  detention  of  said  live  stock,  caused 
"by  the  negligence  of  the  said  carrier,  or  its 
employees,  or  its  connecting  carriers,  or  their 
employeeB,  or  otherwise,  the  said  shipper 
•agrees  to  accept  as  full  compensation  for  all 
loss  or  damage  sustained  thereby,  the  amount 
actually  expended  by  said  shipper  in  the  pur- 
chase of  food  and  water  for  the  said  stock 
while  so  detained.'*  Held,  that  the  company 
•cannot,  by  said  contract,  or  any  of  the  pro- 
visions thereof,  exempt  itself  from  any  lia- 
bility for  loss  or  damage  occasioned  to  the 
plaintiff  which  was  in  any  degree  caused  by 
the  negligence  or  misfeasance  of  itself  or  its 
servants. 

S.  On  proof  of  a  delay  In  the  delivery 
of  the  cattle  by  the  company  at  the  place 
of  their  destination,  a  prima  facie  case  was 
made  out  against  it,  and  the  burden  of  proof 
then  rested  upon  it  to  show  that  it  was  not 
responsible  for  the  delay;  and  the  question 
as  to  the  reasonableness  and  sui&ciency  of 
the  excuse  which  the  carrier  made  for  the 
delay  was  for  the  Jury. 

8.  "Where  a  case  has  been  fairly  sub- 
mitted to  a  Jury,  and  a  verdict  fairly 
rendered,  it  ought  not  to  be  interfered  with 
by  the  court,  unless  manifest  wrong  or  In- 

*  Headnotes  by  Milleb,  J. 


Justice  has  been  done,  or  unless  the  verdict 
is  plainly  not  warranted  by  the  evidence. 

(February  9,   1904.) 

ERROR  to  the  Circuit  Court  for  Braxton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  injury  to  stock  delivered  to 
defendant  for  transportation,  because  of  un- 
reasonable delay  in  the  performance  of  the 
contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  Haymond,  for  plaintiff  in 
error : 

Railroad  companies  are  not,  by  common 
law,  carriers  of  live  stock,  and  can  only 
make  themselves  carriers  of  that  species 
of  property  by  assuming  to  convey  it  as  car- 
riers. 

Lake  Shore  d  M.  S.  R.  Co.  v.  Perkins, 
25  Mich.  329,  12  Am.  Rep.  275;  Michigan 
8.  d  N.  I.  R.  Co,  V.  McDonough,  21  Mich. 
165,  4  Am.  Rep.  466. 

The  company  did  not  accept  the  car  load 
of  cattle  as  a  common  carrier,  nor  handle 
it  as  such,  for  the  reason  that  the  plaintiff 
deliberately  elected  not  to  ship  by  it  as 
such  carrier,  paying  such  rate  as  was  es- 
tablished to  warrant  such  shipment,  but 
paying  a  lower  rate  and  assuming  at  his 
own  risk  and  expense  to  load,  take  care  of, 
and  to  feed  and  water  the  stock  whilst 
being  transported,  whether  delayed  in  tran- 
sit or  otherwise,  and  to  unload  the  same. 
This  contract  of  shipment  does  not  under- 
take to  relieve  the  company  from  responsi- 
bility for  negligence,  but  it  does  provide 


Note. — ^As  to  right  of  carriers  of  freight  to 
limit  liability  for  negligence,  see  also,  in  this 
«erie8,  Ballon  v.  Earle.  14  L.  R.  A.  433,  and 
note;  Alair  v.  Northern  P.  R.  Co.  19  L.  R.  A. 
'  764 :  J.  J.  Douglass  Co.  v.  Minnesota  Transfer 
R.  Co.  30  L.R.  A.  S60;  Ohio  &  M.  R.  Co.  v. 
Taber.  34  L.  R.  A.  685  ;  Pierce  v.  Southern  P. 
<:o.  40  L.  R.  A.  353;  Harman  &  Crockett  v. 
Norfolk  &  W.  R.  Co.  44  L.  R.  A.  289 ;  Central 
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R.  Co.  V.  Murphey  &  Hunt,  53  L.  R.  A.  720: 
nilman  v.  Chicago  &  N.  W.  R.  Co.  56  L.  R.  A. 
246;  Rosenthal  v.  Weir,  57  L.  R.  A.  527;  and 
Parker  v.  Atlantic  Coast  Line  R.'Co.  63  L.  R. 
A.   827. 

As  to  right  to  stipulate  for  exemption  from 
liability  in  the  absence  of  negligence,  see  Hears 
V.  New  York,  N.  H.  ft  H.  R.  Co.  56  U  R.  A. 
884,  and  cases  in  footnote  thereto. 
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that  the  amount  the  shipper  shall  receive 
in  full  of  damages  for  delay  alone,  by  negli- 
gence, not  meaning,  of  course,  gross  negli- 
gence or  wanton  carelessness,  but  delay  that 
may  be  occasioned  in  such  way  as  might  be, 
by  strict  technical  common-law  construc- 
tion termed  negligence, — shall  be  the 
amount  actually  expended  for  food  and  wa- 
ter during  the  delay. 

Illinois  C,  R.  Co,  v.  Morrison,  19  111.  136; 
Illinois  C.  R.  Co.  v.  Adams,  42  111.  474,  92 
Am.  Dec.  85;  East  Tennessee,  V.  d  (?.  R.  Co, 
V.  Johnston,  75  Ala.  596,  57  Am.  Rep.  489; 
Sprague  v.  Missouri  P,  R.  Co.  34  Kan.  347, 
8  Pac.  465;  1  Rapalje  &  Mack's  Digest,  p. 
762,  item  65. 

Messrs.  Dvlin  Sc  Fox  and  Edward  A« 
Brannon,  for  defendant  in  error: 

A  stipulation  in  a  similar  contract  that 
the  carrier  should  not  be  liable  for  loss  of 
market  was  held  not  to  exempt  the  carrier 
from  liability  where  the  loss  of  market  was 
caused  by  its  negligence. 

Jennings  v.  Orand  Trunk  R.  Co.  52  Hun, 
227,  5  N.  Y.  Supp.  140;  6  Cyc.  Law  &  Proc. 
394,  note. 

A  railroad  carrier  is  liable  for  loss  caused 
by  unreasonable  delay  in  transporting 
goods,  unless  the  delay  is  attributable  to 
some  cause  which  exonerates  a  common  car- 
rier from  liability. 

4  Elliott,  Railroads,  |  1482;  Spence  v. 
Norfolk  d  W.  R.  Co.  92  Va.  102,  29  L.  R.  A. 
578,  22  S.  E.  815;  McGraw  v.  Baltimore  d 
O.  R.  Co.  18  W.  Va.  361,  41  Am.  Rep.  696; 
Maslin  v.  Baltimore  d  O.  R,  Co.  14  W.  Va. 
180,  35  Am.  Rep.  748;  Friend  v.  Woods,  6 
Gratt.  189,  62  Am.  Dec.  119;  6  Cyc.  Law 
&  Proc.  442;  5  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  244;  Schouler,  Bailments  A^  Carriers, 
4th  ed.  §  488;  Hutchinson,  Carr.  2d  ed. 
328;  Cincinnati,  L  St.  L.  d  C.  R.  Co.  v. 
Case,  122  Ind.  310,  23  N.  E.  797;  Philadel- 
phia, W.  d  B.  R.  Co.  V.  Lehman,  56  Md. 
209,  40  Am.  Rep,  415. 

The  burden  of  proof  that  delay  was  not 
unreasonable  rests  on  the  carrier. 

5  Am.  &  Eng.  Enc.  Law,  pp.  41,  254,  469; 
6  Cyc.  Law  &  Proc.  518;  Parker  v.  Atlan- 
tic Coast  Line  R.  Co.  133  N.  C.  335,  63  L. 
R.  A.  827,  45  S.  E.  658;  Brown  v.  Adams 
Exp.  Co.  15  W.  Va.  812. 

The  question  whether  the  delay  in  the 
case  was  reasonable  or  unreasonable  was 
one  peculiarly  for  the  jury. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  247; 
6  Cyc.  Law  &  Proc.  449;  Ketterman  v. 
Dr/Ford  R.  Co.  48  W.  Va.  606,  37  S.  E. 
683;  Carrico  v.  West  Virginia  C.  d  P.  R. 
Co.  35  W.  Va.  389,  14  S.  E.  12;  Woodell  v. 
West  Virginia  Improv.  Co.  38  W.  Va.  23, 
17  S.  E.  386;  Bennett  v.  Perkins,  47  W.  Va. 
425,  35  S.  E.  8;  Smith  v.  Parkershurg  Co- 
Op.  Asso.  48  W.  Va.  232,  37  S.  E.  645. 
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A  carrier  of  live  stock  or  goods  cannot 
stipulate  in  a  contract  against  its  own  neg- 
ligence or  that  of  its  servants,  even  in  a 
case  where  the  shipper  pays  the  lowest  rate 
of  freight  charge,  and  the  carrier  accepts 
the  lowest  rate  in  consideration  that  the 
shipper  will  relieve  the  carrier  from  lia- 
bility for  negligence  of  itself  or  agents,  and 
accept  as  full  compensation  for  damage  sus- 
tained by  him  caused  by  unreasonable  delay 
of  the  carrier  only  ''the  amount  actually 
expended  by  said  shipper  in  the  purchase 
of  food  and  water  for  the  stock  while  ao  de- 
tained." 

4  Elliott,  Railroads,  fi  1511;  Hutchinson, 
Carr.  2d  ed.  fi§  248a  et  seq.;  6  Cyc.  Law  & 
Proc.  386;  5  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  254  et  seq.;  Virginia  d  T.  R.  Co.  v. 
Sayers,  26  Gratt.  328;  Brovon  v.  Adam^ 
Exp.  Co.  15  W.  Va.  812;  Maslin  v.  Balti- 
more d  O.  R.  Co.  14  W.  Va.  180,  35  Am. 
Rep.  748;  Baltimore  d  0.  R.  Co.  v.  Skecls, 
3  W.  Va.  556;  Beatty  Lumber  Co.  v.  West- 
em  U.  Teleg.  Co.  52  W.  Va.  410,  44  S.  E. 
309;  Chesapeake  d  O.  R.  Co.  v.  American 
Exch.  Bank,  92  Va.  495,  44  L.  R.  A.  449,. 
23  S.  E.  935;  Richmond  d  D.  R.  Co.  v. 
Payne,  86  Va.  481,  6  L.  R.  A.  849,  10  S.  E. 
749;  Zouch  v.  Chesapeake  d  O.  R.  Co.  3(> 
W.  Va.  524,  17  L.  R.  A.  116,  15  S.  E.  185; 
Hutchinson,  Carr.  2d  ed.  §  260;  Schouler,, 
Bailments  &  Carriers,  9  455;  5  Am.  &  £n<!. 
Enc.  Law,  2d  ed.  p.  308;  Neu)  York  C.  H. 
Co.  V.  Lockvoood,  17  Wall.  357,  21  L,  ed. 
627 ;  WiUon  v.  Neto  York  C.  d  H.  R.  R.  Co. 
97  N.  Y.  87;  Parker  v.  Atlantic  Coa^t  Line 
R.  Co.  133  N.  C.  335,  63  L.  R.  A.  827,  45 

5.  E.  658. 

A  stipulation  arbitrarily  limiting;  the 
amount  of  recovery  in  case  of  the  negligence 
of  the  carrier,  without  r^^rd  to  the  value 
of  the  property,  is  invalid. 

4  Elliott,  Railroads,  §  1510,  p.  2337; 
Hutchinson,  Carr.  §  240;  Schouler,  Bail- 
ments &  Carriers,  §  457. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

A  civil  action  was  commenced  by  J.  H. 
Bosley,  the  defendant  in  error,  before  a 
justice  of  the  peace  within  and  for  the 
county  of  Braxton,  against  the  Baltimore 

6.  Ohio  Railroad  Company,  now  plaint ifT  in 
error,  for  the  recovery  of  money  alle«red 
to  be  due  for  damages  for  a  wrong,  in  which 
action  the  plaintiff  demanded  judgment  for 
$300,  with  interest  and  costs  according  to 
law.  The  demand  of  the  plaintiff  is  based 
upon  the  alleged  unreasonable  delay  by  the 
defendant,  which  is  claimed  to  be  negligence, 
in  the  transportation  of  24  head  of  cattle* 
belonging  to  plaintiff  from  RoUyson  Sta- 
tion on  said  railroad,  in  the  said  county, 
and  in  the  delivery  thereof  in  the  city  of 
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Baltimore,  Maryland, — a  distance  stated  in 
one  of  the  briefs,  and  not  denied,  to  be  370 
miles.  On  the  trial  of  the  action  before  the 
justice,  the  plaintiff  recovered  a  .judgment 
against  the  company  for  $10,  with  interest 
thereon  from  the  10th  day  of  November, 
1902,  the  date  thereof,  and  costs.  From  this 
judgment  the  defendant  company  appealed 
to  the  circuit  court,  wherein,  on  the  1st  day 
of  lAay,  1903,  upon  a  trial  of  the  action  on 
the  appeal,  the  plaintiff  recovered  a  judg- 
ment against  .the  defendant  company  for 
$120,  with  interest  thereon  from  that  date 
unto  paid,  and  costs.  On  this  trial  the 
company  excepted  to  various  rulings  of  the 
court,  and  made  its  exceptions  parts  of  the 
record. 

The  evidence,  as  certified,  shows  that  on 
Monday,  September  22,  1902,  plaintiff 
shipped  on  defendant's  railroad,  at  Roily- 
son  Station,  24  head  of  cattle,  to  be  deliv- 
ered in  Baltimore;  that  he  put  them  in  the 
cattle  pens  at  that  point  near  8  o'clock  that 
morning,  to  be  loaded  in  the  car;  that  the 
car  with  the  cattle  arrived  over  the  road  at 
Weston  at  6:60,  on  the  evening  of  the  same 
day  (a  distance  of  32  miles  from  RoUyson) ; 
that  they  left  Weston  at  9  p.  m.  the  same 
day,  and  arrived  at  Clarksburg  (a  distance 
of  25  miles  from  Weston)  at  11:45  p.  m. 
the  same  day;  that  they  left  Clarksburg 
at  3:05  A.  M.  next  day,  and  arrived  at  Graf- 
ton at  5:20  the  same  morning  (a  distance 
of  23  miles  from  Clarksburg)  ;  that  they 
left  Grafton  at  11:20  A.  M.  the  same  day, 
and  arrived  at  Cumberland,  Maryland,  at 
8:05  the  evening  of  the  same  day;  that  they 
left  Cumberland  at  11:45  P.  M.  that  day, 
and  arrived  at  Brunswick  6:15  A.  m.  next 
day;  that  they  left  Brunswick  at  9:50  A.  ii. 
same  day  and  arrived  at  Baltimore  at  3:50 
P.  M.  on  Wednesday,  eleven  hours  and  fifty 
minutes  late.  It  is  further  proved  that 
Wednesday  is  the  stock-market  day  at  Bal- 
timore, and  that  plaintiff's  object  was  to 
have  his  cattle  there  in  time  for  the  Wed- 
nesday market  of  that  week;  that  when  the 
cattle  arrived  the  market  had  closed;  that 
the  stock  sales  are  made  on  the  market 
from  7  A.  M.  until  1  p.  H.;  that  the  cattle 
had  neither  food  nor  water  from  Monday 
morning  until  Wednesday  evening,  after 
they  arrived  in  Baltimore,  and  that  they 
were  tired  and  almost  worn  out;  that  plain- 
tiff then  engaged  a  live-stock  dealer  to  sell 
them,  who  did  sell  them  the  same  evening, 
but  for  a  less  price  than  they  would  have 
brought  on  the  market.  The  dealer  swears 
that  he  sold  other  cattle,  about  eqiml  in 
quality,  on  the  market  the  same  day,  for  a 
quarter  to  three  eighths  of  a  («nt  more  on 
the  pound.  It  is  also  shown  that  the  cat- 
tle, when  shipped,  weighed  about  27,700 
pounds,  and,  when  sold,  about  24,000 
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pounds.    Plaintiff  swears  that  he  was  dam- 
aged $200  by  injury  to,   and  loss   in  the- 
weight  of,  his  cattle,  and  by  reason  of  extra, 
expenses  for  transportation  of  himself.    An- 
other witness  puts  the  loss  to  the  cattle  at. 
$125.    There  is  evidence  that  plaintiff  urged 
the  railroad  officials  in  charge  of  the  train 
to  permit  him  to  unload  and  feed  and  water 
his  cattle  on  the  way,  but  that  he  was  not 
allowed  to  do  so;  that  he  also  urged  those- 
in  charge  of  the  transportation  to  send  the 
cattle  forward;   that  the  train  despatcher 
at  Grafton  assured  the  shippers  that  they 
would  be  put  into  Baltimore  at  6:30  Wed- 
nesday morning;  and  there  is  also  evidence- 
that  officers  of  the  company  knew  of  the- 
desire  of  plaintiff  to  reach  the  Wednesday 
market;  but  there  is  no  proof  of  any  special 
contract  of  the  company  that  it  would  put. 
the  cattle  in  Baltimore  in  time  for   that 
or  any  other  market.     It  is  further  shownk 
by  plaintiff  that  he  is  a  shipper  of  stock; 
that  he  has  had  experience  in  shipping  stock 
from  Rollyson,  Roanoke,  and  other  points- 
on  the  railroad;  that  his  cattle  should  have 
reached    Baltimore    on  Tuesday    evening; 
that  Tuesday  would  have  been  a  reasonable 
time  for  the  railroad  to  have  put  the  cattle 
into  Baltimore,  and  that  another  load  of 
cattle   shipped   from   Roanoke   by   him   on 
Monday  over  defendant's  road,  put  into  the 
stock  pens  after  the  cattle  in  question  were 
penned,  reached  Baltimore  about  4  o'clock 
on  Tuesday  evening.    Roanoke  is  shown  to- 
be  20  miles  nearer  to  Clarksburg  than  is 
Rollyson,  and  on  the  same  line  of  railroad. 
Plaintiff  says  it  is  the  practice  to  load  cat- 
tle at  the   points  named,   on   Monday,   to 
reach  the  Wednesday  market  in  Baltimore, 
and  that  he  always  loaded  on  Monday  to  get 
the  Baltimore  market  on  Wednesday.  It  was 
proved  by  the  defendant  that  the  said  cattle 
were  taken   from  Rollyson  on  Monday  by 
train  No.  7  (a  mixed  train,  but  a  first-class- 
train,  upon  which  passengers  were  carried)  ; 
that  it  left  Rollyson  at  3:32  p.  M.;  that  it 
is  due  at  Weston  at  6:20  p.  M. ;   that  a 
local  freight  leaves  Rollyson  at  2:25  P.  M. 
but  that  No.  7  rims  around  it,  before  reach- 
ing Weston;  that  a  passenger  train  passes 
Rollyson    in   the    direction    of    Weston    at 
11:52  A.  M.;  that  the  regular  stock  trains 
on  the  main  line  passing  Clarksburg  and 
going  east  are  No.  98,  due  at  Clarksburg 
at  4:22  P.  M.,  and  No.  94,  due  at  the  same 
place  at  12:40    A.  M.;    that   the    cattle    in 
question  were   moved  from   Clarksburg  to- 
Grafton  on  No.  94,  and  were  then  sent  east 
on  No.  82,  which  was  run  as  an  extra  from- 
Grafton;  there  being  no  schedule  for  such 
trains  from  that  point  east.     It  is  further 
shown    by    the    defendant    company    that, 
no    train   carrying    stock    passed     Clarks- 
burg earlier  than   No.   94,   after  the  said* 
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train  from  Weston  arrived  there  with  the 
•cattle,  and  that  No.  08  had  passed  Clarks- 
burg before  that  time.  It  is  further  shown 
that  at  that  particular  time  there  was  quite 
«  congestion  of  freight,  both  in  the  yards 
and  on  the  road,  east  of  Clarksburg,  and 
that  it  was  difficult  for  even  the  passenger 
trains  to  get  over  the  road,  on  account  of  it. 
Defendant's  witness,  an  assistant  train- 
iiiaster,  testified  that  it  was  unusual  to 
liave  a  delay  of  stock  for  six  hours  at  Graf- 
ton ;  that  train  No.  82,  which  took  the  stock 
from  Grafton,  should  have  left  there  at 
-5:42  p.  M.,  and  was  due  at  Baltimore  at 
2:30  neict  day;  that  the  "specials"  were  the 
regular  freight  trains,  run  on  extra  time; 
that  there  was  no  regular  time  for  them; 
that  they  just  keep  out  of  the  way  of  regu- 
lar trains,  and  get  in  when  they  can.  "We 
move  these  trains  just  as  soon  as  we  can 
^et  the  engines  to  move  them  with."  Lee 
J^ack,  a  witness,  states  that  he  has  shipped 
from  south  of  Weston  over  the  defendant's 
xoad  for  the  Wednesday  market  at  Balti- 
more; that  he  usually  loaded  his  stock  for 
that  market  day  at  Rollyson  on  Monday 
morning,  to  have  it  ready  for  the  train 
which  sometimes  came  along  about  11,  and 
sometimes  about  2  o'clock;  that  he  did  this 
so  as  to  connect  with  the  train  at  Clarks- 
burg; that  stock  loaded  on  Monday  morn- 
ing at  11  o'clock  ought  to  get  to  Baltimore 
4it  any  time  from  6  p.  M.  on  Tuesday  until 
midnight;  that  if  stock  were  loaded  at 
Bollyson  Station  on  Monday  morning, 
-which  did  not  reach  Baltimore  until  3:50 
W^cdnesday  evening,  that  would  be  an  un- 
visual  delay;  that  such  delay  would  damage 
the  stock;  that,  if  the  stock  did  not  reach 
the  Wednesday  market,  it  would  bring  a 
less  price,  because  there  would  be  less  buy- 
•ers. 

There  is,  in  the  record,  as  part  of  the  evi- 
dence, a  contract  made  between  and  signed 
l>y  the  defendant  company  and  the  plaintiff, 
bearing  date  on  the  22d  day  of  September, 
1902,  relating  to  the  shipment,  transporta- 
tion, and  delivery  of  said  24  head  of  cattle, 
which  stipulates  and  agrees  that  said  com- 
pany had  received  said  stock,  for  itself  and 
•on  behalf  of  connecting  carriers,  for  trans- 
portation, subject  to  the  official  tariffs,  das- 
isifications,  and  rules  of  the  said  company, 
^nd  upon  the  "following  terms  and  condi- 
tions, which  are  admitted  and  accepted  by 
the  said  shipper  as  just  and  reasonable, 
^z.:  That  said  shipper  or  consignee  is  to 
pay  freight  thereon  to  the  said  carrier  at 
the  rate  of  22c  per  100  lbs.  which  is  the  low- 
«r  published  tariff  rate  based  upon  the  ex- 
proRs  condition  that  the  carrier  assumes  lia- 
bility on  the  said  live  stock  to  the  extent 
•on]y  of  the  following  agreed  valuation,  upon 
which  valuation  is  based  the  rate  charged 
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for  the  transportation  of  the  said  animals, 
and  beyond  which  valuation  neither  the  said 
carrier  nor  any  connecting  carrier  shall  be  lia- 
ble in  any  event  whether  the  loss  or  dam- 
age occur  through  negligence  of  the  said 
carrier  or  connecting  carriers  or  their  em- 
ployees or  otherwise.  ...  If  cattle  or 
cows,  not  exceeding  $75  each.  .  .  .  That 
in  the  event  of  any  unusual  delay  or  deten- 
tion of  said  live  stock,  caused  by  the  negli- 
gence of  the  said  carrier,  or  its  employees, 
or  its  connecting  carriers,  or  their  em- 
ployees, or  otherwise,  the  said  shipper 
agrees  to  accept  as  full  compensation  for 
all  loss  or  damage  sustained  thereby  the 
amount  actually  expended  by  said  shipper 
in  the  purchase  of  food  and  water  for  the 
said  stock  while  so  detained." 

The  case  presents  two  principal  ques- 
tions: Was  there  such  delay  in  the  trans- 
portation and  delivery  of  the  cattle,  under 
the  circumstances,  as  amounts  to  negligence 
on  the  part  of  the  defendant?  If  there  was 
negligence,  does  the  contract  aforesaid  be- 
tween plaintiff  and  defendant  release  de- 
fendant from  liability  for  all  loss  or  dam- 
age sustained  by  the  plaintiff  thereby,  ex- 
cept the  amount  actually  expended  by  the 
plaintiff  in  the  purchase  of  food  and  water 
for  his  cattle  while  so  detained? 

In  McQraw  v.  Baltimore  d  0.  R,  Co.  18 
W.  Va.  361,  41  Am.  Rep.  696,  it  is  held  that, 
"when  a  common  carrier  undertakes  to  con- 
vey goods,  the  law  impHes  a  contract'  that 
they  shall  be  carried  and  delivered  at  the 
place  of  destination  safely  and  within  a 
reasonable  time.  .  .  .  What  is  'reason- 
able time,'  within  which  goods  are  to  be  de- 
livered, cannot  be  defined  by  any  general 
rule,  but  must  depend  upon  the  circum- 
stances of  each  particular  case."  This  is  a 
well-considered  case,  and  the  conclusions 
reached  therein  by  the  court  are  supported 
by  a  great  many  decisions  of  other  states. 
Elliott  on  Railroads,  vol.  4,  §  1483,  says: 
''There  is  no  fixed  rule  of  law  determining 
what  will  or  will  not  constitute  an  unrea- 
sonable delay  in  all  cases.  The  carrier  is  in 
all  instances  bound  to  use  ordinary  care  and 
diligence  to  avoid  unreasonable  delay,  but 
many  elements  must  be  taken  into  consid- 
eration in  determining  whether  there  was 
or  was  not  unreasonable  delay  in  the  par- 
ticular instance.  The  fact  that  there  was  un- 
usual delay  does  not  always  show  a  breach  of 
duty.  .  .  .  Where  the  delay  is  an  un- 
usual one,  and  is  not  explained,  it  is  held 
to  be  prima  facie  evidence  of  negligence,  but 
that  in  a  case  where  there  is  only  a  slight 
delay  the  rule  is  different." 

During  the  trial,  plaintiff  was  permitted 
to  testify,  over  the  objection  of  defendant, 
that  the  car  load  of  cattle,  the  delay  in  the 
transportation  of  which,  he  claimed,  occa- 
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-sioned  the  damages  sought  to  be  recovered 
in  the  action,  reached  the  city  of  Baltimore 
(the  phice  of  destination)  too  late  for  the 
market  on  Wednesday,  and  that,  by  missing 
the  market  on  that  day,  he  was  obliged  to 
sell  the  cattle  for  less  money  than  he  would 
liave  gotten,  had  they  reached  their  destina- 
tion in  time  for  the  market.  This  evidence 
£uid  objection  thereto  constitute  defendant's 
bill  of  exception  No.  1.  It  is  true  that  there 
^as  no  contract  by  the  company  with  the 
plaintiff  that  the  cattle  should  be  delivered 
^t  Baltimore  for  Wednesday's  market,  or 
any* other  market;  but  there  was  evidence 
before  the  jury  showing  the  time  of  the  ship- 
ment of  the  cattle,  and  the  delays  in  the  de- 
livery thereof  in  Baltimore,  and  also  tend- 
ing to  prove  that  such  delays  were  imusual 
:and  unreasonable,  and  that  one  of  the  re- 
sults thereof,  entering  into  plaintiff's  dam- 
Age,  was  the  failure  of  the  cattle  to  reach 
the  Wednesday  market.  The  evidence  was 
admitted  as  tending  to  prove  negligence, 
and  as  tending  to  show  how  the  loss  or 
<lamage  to  the  plaintiff  was  a  result  of  the 
■alleged  negligence.  It  was  proper  for  the 
purpose,  and  it  was  not  error  to  allow  it. 
Bill  of  exceptions  No.  2  certifi(>s  that, 
after  the  plaintiff  had  introduced  all  of  his 
•evidence  in  chief  on  the  trial  of  the  ca^e, 
and  before  the  defendant  had  introduced 
any  evidence,  the  defendant  moved  the  court 
to  exclude  the  evidence  of  the  plaintiff  from 
the  jury;  but  the  court  overruled  said  mo- 
tion, and  refused  to  exclude  said  evidence, 
or  any  part  thereof,  from  the  jury,  to  which 
ruling  the  defendant  excepted.  The  ques- 
tion whether  the  delay  in  the  transporta- 
tion to,  and  delivery  of  the  cattle  in,  Balti- 
more, was  reasonable  or  unreasonable,  was 
one  peculiarly  for  the  jury.  "The  question 
ns  to  what  is  a  reasonable  time  for  the 
transportation,  and  as  to  the  reasonable- 
ness and  sufficiency  of  the  excuse  which  the 
<jarrier  makes  for  delay,  is  for  the  jury." 
6  Cyc.  Law  &  Proc.  449;  6  Am.  k  Eng.  Enc. 
Xiaw,  2d  ed.  p.  247;  Johnson  ▼.  Baltimore 
<G  O.  R,  Co,  25  W.  Va.  571.  By  the  state- 
ment of  facts,  it  appears  that  the  plaintiff 
had  established,  at  the  least,  a  prima  facie 
<;a8e  before  the  jury,  when  defendant  made 
itA  motion  to  exclude  plaintiff's  evidence 
as  aforesaid.  "A  motion  by  defendant  to  ex- 
clude the  plaintiff's  evidence  upon  the 
ground  that  it  is  not  sufficient  to  warrant 
a  verdict  in  his  favor  will  not  be  granted 
if  there  be  any  evidence  which  tends  in  any 
degree,  however  slight,  to  prove  the  plain- 
tiff's case.  If  it  tends  to  prove  the  plain- 
tiff's case  in  any  degree  whatever,  the  case 
«annot  be  withdrawn  from  the  jury.  The 
motion  can  never  prevail  or  be  sustained 
merely  because  the  court  may  tlnuk  the 
weight  of  evidence  is  against  the  plaintiff. 
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Smith  ▼.  Parkershurg  Co-Op.  Asso,  48  W. 
Va,  239,  37  S.  £.  645;  Carrico  v.  West  Vir- 
ginia  C.  d  P.  R.  Co,  35  W.  Va.  389,  14  S. 
E.  12;  Ketterman  v.  Dry  Ford  R,  Co.  48  W. 
Va.  606,  37  S.  E.  683.  We  think  the  motion 
to  exclude  the  plaintiff's  evidence  was  prop- 
erly refused. 

After  all  of  the  evidence  had  been  given 
to  the  jury,  and  before  they  retired  to  con- 
sider of  their  verdict;  the  defendant  asked 
the  court  to  give  to  the  jury  the  following 
instructions  to  wit: 

"(1)  The  court  instructs  the  jury  that 
the  plaintiff  is  not  entitled  to  recover  in  this 
action  anything  but  the  amoimt  actually 
expended  by  him  in-  the  purchase  of  food 
and  water  for  the  stock  while  detained,  if 
they  believe  it  was  detained  by  unusual  de- 
lay in  shipment. 

"(2)  The  court  instructs  the  jury  that 
the  contract  of  shipment  between  plaintiff 
and  defendant  dated  September  22,  1902, 
read  in  evidence,  is  a  valid  and  binding  con- 
tract on  both  parties  thereto,  and  the  plain- 
tiff is' not  entitled  to  recover  in  this  action 
any  damages  against  the  defendant  which 
he  by  the  said  contract  agreed  to  waive. 

"(3)  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  stock 
of  plaintiff  was  taken  by  defendant  by  first 
scheduled  train  passing  after  the  cattle  were 
loaded,  and  that,  at  the  points  at  which 
changes  of  divisions  and  schedule  occurred, 
the  car  containing  the  cattle  was  taken  by 
first  train  scheduled  for  the  purpose  ^f  mov- 
ing stock  after  said  cars  arrived  at  such 
point,  then  the  fact  that  the  arrival  of  the 
cattle  at  destination  was  after  the  time 
scheduled  for  the  arrival  of  the  train  carry- 
ing them  is  not  of  itself  sufficient  to  estab- 
lish negligence  of  the  defendant. 

"(4)  The  court  instructs  the  jury  that 
the  defendant  could  not  be  bound  to  deliver 
the  cattle  of  the  plaintiff  for  any  particular 
market  unless  it,  by  special  contract,  agreed 
to  do  so. 

"(5)  The  court  instructs  the  jury  that, 
under  the  contract  of  shipment  between  the 
plaintiff  and  defendant,  the  plaintiff  was  re- 
quired to  load  his  cattle,  and  the  defendant 
could  not,  imder  the  evidence,  be  held  re- 
sponsible for  delay  in  loading  from  cattle 
pens  at  Rollyson." 

And  the  court  gave  to  the  jury  said  in- 
structions Nos.  3  and  5,  but  refused  to  give 
Nos.  1,  2,  and  4,  to  which  ruling  the  defend- 
ant excepted. 

The  court  also  gave,  at  the  instance  of  the 
plaintiff,  the  two  following  instructions: 

"(2)  The  court  instructs  the  jury  that 
the  defendant  in  this  case  could  not  law- 
fully stipulate  by  special  contract  or  other- 
wise for  exemption  from  responsibility  for 
the  negligence  of  itself  or  its  servants;  and 
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if  the  jury  believes  from  the  evidence  that 
there  was  an  unreasonable  delay  in  trans- 
porting the  cattle  referred  to  in  this  cauhe 
frora  Heater  Station  to  the  city  of  Balti- 
more by  the  defendant,  and  that  such  delay 
was  caused  by  the  negligence  of  the  defend- 
ant or  its  servants,  they  should  find  for  the 
plaintiff. 

"(3)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  there 
was  such  unreasonable  delay  on  the  part 
of  the  defendant  or  its  servants  in  trans- 
porting said  cattle  to  the  city  of  Baltimore, 
they  should  find  for  the  plaintiff;  and,  if 
they  further  believe  from  the  evidence  that 
the  plaintiff  was  damaged  by  said  delay,  in 
assessing  such  damages  they  should  take 
into  consideration  all  damages  naturally 
and  proximately  resulting  from  such  de- 
lay." 

To  the  giving  of  these  instructions  the 
defendant  objected. 

After  the  verdict  was  found  by  the  jury, 
and  before  judgment  was  rendered  there- 
on, the  defendant  moved  the  court  to  set  it 
aside,  and  grant  to  defendant  a  new  trial, 
on  the  ground  that  said  verdict  was  con- 
trary to  the  law  and  the  evidence  and  con- 
trary to  the  instructions  of  the  court, 
which  motion  was  also  overruled,  and  there- 
upon judgment  was  rendered  in  accordance 
with  the  verdict,  and  the  defendant  again 
excepted. 

Rejected  instruction  No,  4  was  properly 
refused,  because  there  was  no  evidence  in 
the  case  upon  which  to  base  it.  It  was  not 
contended  for,  or  attempted  to  be  proved 
by  plaintiff,  that  the  defendant  had  agreed 
or  was  bound  to  deliver  the  cattle  in  Bal- 
timore for  any  market.  Carrico  v.  West 
Virginia  C.  d  P,  R.  Co.  35  W.  Va.  389,  14 
S.  E.  12.  The  instruction  would  have  been 
misleading.  As  there  was  no  special  con- 
tract of  delivery,  the  defendant  was  re- 
quired by  law  to  deliver  the  cattle  in  Balti- 
more in  a  reasonable  time.  Tlie  evidence 
tended  to  show  that  by  a  compliance  witli 
the  law,  the  defendant  could  have  delivered 
them  there  in  time  for  the  Wednesday  mar- 
ket. If  the  evidence  was  sufficient  to  estab- 
lish that  fact — of  which  the  jury  were  the 
sole  judges — then  the  instruction  would 
have  been   contrary  to   law. 

Rejected  instructions  1  and  2  offered  by 
defendant,  and  said  instructions  2  and  3 
given  at  the  instance  of  the  plaintiff,  in- 
volve the  question  of  the  legal  effect  of  the 
contract,  portions  of  which  are  hereinbefore 
set  out.  and  will  all  be  considered  together. 
"A  railrOvid  carrier  is  liable  for  loss  caused 
by  unreasonable  delay  in  transporting  goods 
unless  the  delav  is  attributable  to  some 
cause  which  exonerates  a  common  carric' 
from  liability."  4  Elliott,  Railroads,  §  1482. 
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"The  attempt,  on  the  part  of  carriers,  to 
limit   their  liability  as   against   their   own 
negligence   or   that   of   their   servants,    hai» 
been  particularly  persistent  where  t!ie  con- 
tract   of    transportation    is    with    reforenee 
to  live  stock ;  but  such  limitations  have  been 
universally  held  ineffectual."     6  Cyc.   Law 
&  Proc.  391,  and  cases  there  cited.   "A  car- 
rier may  contract  with  the  o\\Tier  of   live 
stock    against    liability    for    losses    arisin*^ 
from  the  inherent  nature,  vice,  or  propen- 
sity of  the  animals  themselves,  and  not  front 
its  own  negligence  in  running  its  trains,  r>r 
the  like."    Elliott,  Railroads,  supra,  §  JL5I1. 
"It  is  urged  by  the  authorities  in  favor  of 
the  extension  of  the  carrier's  right  to  con- 
tract for  a  complete  exemption  from  liabil- 
ity, that  men  must  be  permitte<l  to  make 
their  own  agreements,  and  that  it  is  not  a 
matter  of  public  concern  on  what  terms  an 
individual  consents  to  have  his  goods  car- 
ried for  him.     But  this  argument,  ho^-eA-or 
plausible  it  may  be  made,  is  unsound,  and 
has    never    received    the   sanction    of   the 
courts  outside  of  one  or  two  jurisdictions. 
It  overlooks  the  inequality  in  the  respective 
positions  of  the  carrier  and  the  shipper,  an-1 
the  advantage  and  quasi  monopoly  by  the 
former.     It  leaves  out  of  consideration  the 
principle,  now  of  universal  recognition,  that 
railroad  and   express  companies  are   quasi 
public   institutions,   owing   a   duty   to   the 
public  which  they  cannot  avoid  by  private 
contract,   and  which   public   polled'   forbids 
they  should  escape.    It  is  therefore  held  hy 
the  great  weight  of  authority  that  a  car- 
rier cannot  make  a  contract  by  which  it  is 
to  be  exempt  from  liability  for  any  loss  re* 
suiting  from  its  own  negligence  or  that   of 
its  servants.     Such  a  contract  is  void,   as 
being    against    public    policy,    and    afford*^ 
the  carrier  no  protection."    6  Am.  &  Enj*. 
Enc.  Law,  2d  ed.  pp.  307,  308;  6  Cyc.  Low 
&  Proc.  392,  and  cases  cited;   also  Parker 
V.  Atlantic  Coast  Line  R,  Co,  133  N.  C.  335, 
63  L.  R.  A.  827,  45  S.  E.  658;   3  Thomp. 
Neg.  §  3326.    Some  courts  w^hich  have  been 
inclined  to   recognize   the  validity  of  con- 
tracts relieving  carriers  from  liability  for 
negligence  have  drawn  a  distinction  between 
ordinary   negligence   and   gross   negligence, 
and   have   sustained  exemptions   so  far   a<3 
they   did   not   exonerate   the   carrier    from 
gross   or   wilful    neglect   or   fraud    on   his 
part  or  on  the  part  of  his  servants.     Thi^ 
assumed  distinction  is  bv  the  best  authori- 
ties  unequivocally  repudiated,  and  all   at- 
tempted  exemptions   from   liability   on   ac- 
count of  negligence,   whether  gross  or  or- 
dinary, are  held  to  be  ineffectual.    6  Cyc. 
Law  &  Proc.  391.    At  page  388  of  the  same 
book  it  is  said:  "Outwdo  of  New  York  the 
current  of  authorities  is  almost  unbroken 
that  for  reasons  of  public  policy,  carriers 
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cannot  exempt  themselves  by  any  contract, 
notice,  or  stipulation  from  liability  for  the 
consequences  of  their  o^\n  negligence."  To 
the  same  effect  generally  have  been  the  de- 
cisions of  this  court.  In  Baltimore  d  0,  R. 
<7o.  V.  Rathhone  (1865)  1  W.  Va.  87,  88  Am. 
I>ec.  G64,  it  was,  among  other  things,  held 
that  "it  is  competent  for  a  common  carrier 
to  diminish  and  restrict  his  common-law 
liability  by  special  contract;  and  he  may 
absolve  himself  in  this  manner  from  all  lia- 
bility resulting  from  any  degree  of  negli- 
gence, however  gross  (if  it  fall  short  of  mis- 
feasance or  fraud),  provided  the  terms  and 
language  of  the  contract  are  so  clear  and 
•definite  as  to  leave  no  doubt  that  such  was 
the  understanding  and  intention  of  the  par- 
ties." In  Baltimore  d  0.  R.  Co,  v.  Sheets 
(1869),  3  W.  Va.  559,  it  is  held  that  "com- 
mon carriers  may  restrict  their  common- 
law  liabilities  by  special  contract."  In  the 
opinion  it  is  said:  "It  seems  well  agreed 
that  by  express  stipulation  in  the  contract 
to  that  effect  they  may  a  I  least  exonerate 
themselves  from  all  liability  that  does  not 
arise  from  the  want  of  ordinary  care  and 
<liligence  on  their  part."  In  Maslin  v.  Bal- 
timore d  0.  R.  Co.  (1878)  14  VV.  Va.  180, 
•35  Am.  Hep.  748,  it  is  held  that  a  railroad 
company  is  a  common  carrier  of  cattle,  and 
that  "a  common  carrier  for  hire  by  special 
contract,  based  on  a  valuable  consideration, 
may  exempt  itself  from  loss  or  damage  re- 
sulting from  inevitable  accident,  though 
such  accident  was  not  the  result  of  the  act 
of. God,  or  of  the  public  enemy,  provided  the 
common  carrier  or  its  servants  in  no  man- 
ner contributed  to  such  accident;  but  it 
cannot  exempt  itself  from  loss  or  damage 
which  has  in  any  degree  been  caused  by  the 
negligence  or  misfeasance  of  itself  or  its 
servants."  Judge  Green,  who  delivered  the 
exhaustive  and  masterly  opinion  in  that 
case,  says  in  part:  "It  seems  to  me  highly 
unreasonable  that  a  common  carrier  for 
hire  should  in  any  case  be  permitted  by  spe- 
cial contract  to  exempt  himself  from  re- 
sponsibility from  losses  arising  from  his 
own  negligence.  And  it  is  no  less  unrea- 
sonable to  permit  him  by  special  contract 
to  exempt  himself  from  losses  which  result 
from  the  carelessness  or  negligence  of  his 
servants;  for  the  main  object  of  the  com- 
mon law  in  making  common  carriers  insur- 
ers was  to  secure  the  most  exact  diligence 
and  fidelity  on  the  part  of  the  ser\'ants  of 
the  common  carrier.  As  corporations  can 
only  act  through  their  servants,  to  hold 
that  as  common  carriers  they  may,  by  spe- 
cial contract,  exempt  themselves  from 
all  liability  for  losses  arising  from  the  neg- 
ligence of  their  servants,  is  really  to  hold 
that  they  may  exempt  themselves  from  all 
liability  as  common  carriers.  And  as  a  very 
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large  portion  of  tne  transportation  of  the 
world  is  now  carried  on  by  railroad  com- 
panies as  common  carriers,  and  as  they 
almost  always  in  the  transportation  be- 
^tween  different  places  have  practically  a 
monopoly  of  the  business,  so  that,  if  they 
insist  that  such  special  contracts  be  made, 
the  passenger  or  shipper  has  practically  no 
choice  but  to  submit  to  entering  into  such 
special  contracts,  or  to  forego  his  journey 
or  the  sending  off  of  his  freight,  the  result 
would  be  practically  the  abolition  of  the 
whole  law  of  common  carriers,  and  all  cor- 
porations would  become  substantially  pri- 
vate carriers  on  their  own  terms,  instead 
of  common  carriers,  as  designated  by  their 
charters.  Indeed,  they  would  not  have 
placed  on  them  even  the  responsibilities  of 
private  carriers,  for  neither  they  nor  any 
other  party  ought  to  be  permitted  by  special 
contract  to  avoid  the  responsibility  of  an- 
swering for  losses  the  direct  result  of  their 
own  carelessness  or  negligence.  Judge  Red- 
field,  in  his  work  on  Carriers  and  Other 
Bailees,  well  says  (§  156)  :  'There  is  some- 
thing very  incongruous  and  not  a  little  re- 
volting to  the  common  sense  that  a  bailee 
for  hire  should  be  allowed  to  stipulate  for 
exemption  from  the  consequences  of  his 
negligence,  ordinary  or  extraordinary.  A 
laborer,  domestic,  or  mechanic  who  should 
propose  such  a  stipulation  would  be  regard- 
ed as  altogether  unworthy  of  confidence  in 
any  respect;  and  the  employer  who  would 
submit  to  such  a  condition  must  be  reduced 
to  extreme  necessity,  one  would  suppose.* " 
In  Brown  v.  Adams  Exp.  Co.  15  W.  Va. 
812,  it  is  again  held  that  "a  common  car- 
rier for  hire  by  special  contract  based  on 
a  valuable  consideration  may  exempt  him- 
self from  his  common-law  responsibilities 
in  some  respects,  but  cannot  exempt  himself 
from  loss  or  damage  which  may  in  any  de- 
gree be  caused  by  the  negligence  .  .  . 
of  himself  or  his  servants."  In  the  recent 
case  of  Beatty  Lumber  Co.  v.  Western  U. 
Teleg.  Co.  52  W.  Va.  412,  44  S.  E,  310, 
Brannon,  J.,  who  delivered  the  opinion  of 
the  court,  says:  "It  is  a  well-established 
rule  that  a  conunon  carrier  cannot  make 
any  contract  or  stipulation  with  one  deal- 
ing with  it,  by  which  it  can  screen  itself 
from  liability  for  loss  arising  from  its 
negligence.  This  court  recognized  this  doc- 
trine in  Broum  v.  Adams  Exp.  Co.  15  WL 
Va.  812."  See  also  Virginia  d  T.  R.  Co.  r. 
layers,  26  Gratt.  328.  The  later  decisions 
of  this  court  do  not  regard  the  case  of  BaU 
timore  d  0.  R.  Co.  v.  Rathhone,  1  W.  Va. 
87,  88  Am.  Dec.  664,  as  the  law  of  this  state. 
To  demonstrate  that  such  a  contract  as 
the  one  under  consideration  is  both  un- 
reasonable and  unjust,  it  is  only  necessary 
to  make  a  practical  application  of  it  to  the 
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case  before  us.  The  plaintiff  on  Monday 
shipped  24  head  of  cattle,  weighing  at  the 
time  of  shipment,  as  plaintiff  testified, 
about  27,700  pounds.  According  to  the  evi- 
dence, if  they  had  been  transported  and  de- 
livered at  Baltimore  without  unreasonable 
delay,  their  drift  would  have  been  approxi- 
mately 60  pounds  per  head,  or  1,440  pounds, 
leaving  26,260  pounds  to  have  been  put  up- 
on the  market.  It  is  shown  that  the  cattle, 
when  sold  on  Wednesday  evening,  weighed 
24,000  pounds,  a  loss  of  3,700  pounds,  in- 
stead of  1,440  pounds,  the  ordinary  drift 
thereof  had  they  been  delivered  without  un- 
usual delay.  Plaintiff  swears  that  the  cattle 
ought  to  have  sold  for  5  cents  per  pound, 
but  did  not  bring  so  much,  because  of  their 
bad  condition,  resulting  from  their  long  con- 
finement on  the  trip  without  feed  or  wa- 
ter, and  because,  upon  their  arrival  in  Balti- 
more, the  market  had  closed  for  the  week, 
and  the  buyers  were  mostly  gone  to  other 
markets.  Plaintiff  says  the  cattle  sold  for 
14.35  per  hundred  weight.  They  brought 
in  market,  on  that  assumption,  $1,044. 
They  should  have  sold  for  $1,313;  thus 
showing  an  actual  loss  of  $269,  not  includ- 
ing the  extra  expenses  to  the  shipper  for 
himself  while  delayed,  which  he  says  were 
$10.  The  reduction  on  the  freight  conceded 
to  the  shipper  by  the  company  in  consider- 
ation of  the  agreement  is  not  shown  by  the 
contract,  or  otherwise  in  the  case.  As  tha 
freight  on  the  car  load  of  cattle,  under  the 
contract,  was  not  a  large  sum — 22  cents  per 
hundredweight,  making  about  $61 — the  part 
of  the  schedule  tariff  released  to  the  ship- 
per was  probably  not  more  than  $15  or 
$20.  The  commission  merchant  who  sold 
the  cattle  says  that  from  the  time  they 
were  shipped  they  ought  to  have  arrived  a 
day  earlier,  and  that  plaintiff  was  damaged 
by  the  heavy  loss  of  weight  on  the  cattle, 
and  by  the  absence  of  buyers  and  their  com- 
petition on  the  market. 

The  contract  provides :  **That  in  the  event 
of  any  unusual  delay  or  detention  of  said 
live  stock,  caused  by  the  negligence  of  the 
said  carrier,  or  its  employees,  or  its  con- 
necting carriers,  or  their  employees  or  oth- 
erwise, the  said  shipper  agrees  to  accept  as 
full  compensation  for  all  loss  or  damage 
sustained  thereby,  the  amount  actually  ex- 
pended by  said  shipper,  in  the  purchase  of 
food  and  water  for  tlie  stock  while  so  de- 
tained." In  this  case  it  has  been  ascer- 
tained and  determined  by  the  jury  and  trial 
court  that  by  the  unreasonable  delay  and 
negligence  of  defendant  or  its  servants  dam- 
age resulted  to  the  plaintiff.  It  is  proved 
that  part  of  that  damage  was  the  result  of 
the  failure  to  feed  and  water  the  cattle  on 
the  trip ;  and  that  no  opportunity  was  given 
to  the  plaintiff  by  the  defendant  company 
66  L.  R.  A. 


to  either  foed  or  water  his  cattle,  although 
he  asked  permission  of  the  person  in  chaige 
of  the  train  so  to  do,  during  the  jouroey. 
Therefore  plaintiff  expended  nothing  for 
food  or  water,  and  under  the  agreement,  if 
valid,  the  company  was  liable  to  pay  him 
nothing,  although  his  cattle  were  damaged 
by  this  neglect.  Under  the  contract,  ac- 
cording to  its  contention,  the  company  may 
refuse  permission  to  the  shipper  to  feed 
and  water  his  cattle,  and  thereby  impair 
their  condition,  decrease  and  destroy  their 
value,  and  then  escape  the  payment  of  all 
damages;  or  it  may  delay  the  delivery, 
without  limit  of  time,  imtil  the  market  be- 
over,  and  the  buyers  gone,  or  until  the  con- 
dition of  the  cattle  renders  them  of  little 
or  no  value  on  the  market;  the  measure 
of  damage  in  such  case  being  the  amount 
actually  expended  by  the  shipper  in  the 
purchase  of  food  and  water  for  his  stock  if 
he  has  been  granted  an  opportunity  by  th& 
company  to  so  expend  any  sum  while  so 
detained,  and  the  consideration  for  such  an 
arbitrary  agreement  and  privil^e  being  the 
small  concession  and  release  to  the  shipper 
on  his  freight.  The  company  would  be  lia- 
ble for  such  expenditure  for  feed  and  wa- 
ter in  the  absence  of  a  special  contract  to 
the  contrary.  4  Elliott,  Railroads,  ( 
1593;  Hutchinson,  Carr.  §{  322-324. 
Thu8>  by  its  agreemnt,  upon  the  small 
consideration  aforesaid,  to  pay  what  the 
law  would  require  it  to  pay  in  the  absence 
of  such  agreement  and  the  reduction  in 
tariff,  the  defendant  seeks  to  shield  itself 
of  all  other  damage  to  the  shipper  oc- 
casioned by  all  and  every  kind  and  d^roe 
of  the  negligence  of  itself  and  its  servant s> 
Zouch  V.  Chesapeake  d  0.  R.  Co.  36  W.  Va^ 
524,  17  L.  R.  A.  116,  15  S.  E.  185,  has  been 
mentioned  as  having  some  bearing  upon  thcr 
case  before  us.  That  was  an  action  of  tro^^- 
pass  on  the  case,  brought  by  Zouch  against 
the  railroad  company,  claiming  $175  dam- 
ages for  the  loss  of  a  horse  delivered  to  the 
defendant  as  a  common  carrier,  and  which 
was  all^^  to  have  been  killed  by  reason  of 
the  negligence  of  the  defendant.  The  fact-; 
in  the  case  show  that  the  actual  cash  value 
of  the  horse  was  $175;  that  the  horse  was 
killed,  and  never  delivered  to  the  consignee. 
The  bill  of  lading  or  shipping  contract  con- 
tains the  usual  stipulations  as  to  a  reduced 
rate  of  freight  and  the  clause  agreeing  that 
the  shipper  would  not  hold  the  carrier  re- 
sponsible in  any  manner  for  the  care  and 
safety  of  the  stock,  or  of- the  persons  travel- 
ing therewith,  unless  arising  from  fraud  or 
gross  negligence,  as  specified.  The  shipper 
further  agreed,  and  for  the  consideration  of 
a  lower  freight  rate,  that  he  would  in  no> 
event  hold  the  carrier  responsible  for  any 
loss,    damage,    or    injury    watever    to  saif* 
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stock  which  might  occur  beyond  its  own 
line,  and  in  case  of  any  loss  or  damage  on 
its  line  for  which  the  party  of  the  first  part 
might  be  responsible  under  the  contract 
such  responsibility  should  be  and  was  there- 
by limited  to  $100.  The  circuit  court  gave 
judgment  in  favor  of  the  plaintiff  against 
the  defendant  for  $175,  and  the  case  was 
brought  to  this  court  on  a  writ  of  error, 
wherein  the  judgment  of  the  circuit  court 
was  reversed,  this  court  holding  that  "a 
common  carrier  may,  by  special  agreement, 
just  and  reasonable  in  itself,  and  fairly 
made  between  it  and  the  consignor  of  a 
horse  at  the  time  of  shipment,  fix  the  value 
of  such  horse,  upon  consideration  that  the 
rate  of  charges  for  transportation  shall  be 
commensurate  with  the  value  of  the  horse 
thus  ascertained,  and  may  also  limit  its 
liability  in  case  of  loss  to  the  amount  thus 
agreed  upon,  even  though  the  loss  may  be 
the  result  of  negligence  on  the  part  of  the 
carrier,  provided  said  negligence  be  not 
gross,  wanton,  or  wilful;  but  it  cannot 
wholly  exempt  itself  from  liability  for  loss 
resulting  from  negligence."  There  appears 
to  have  been  some  contrariety  of  opinion  in 
that  case.  One  of  the  judges  concurring 
said,  among  other  things:  "If,  however,  to 
obtain  a  lower  rate,  he  [the  shipper]  chose 
to  enter  into  a  fair  contract  limiting  the 
liability,  but  not  wholly  exempting  the 
carrier  from  liability  for  negligence,  he  is 
bound  by  his  contract."  It  is  not  stated, 
however,  to  what  extent  the  carrier  may  be 
thus  exempted,  or  from  what  kind  or  degree 
of  negligence  he  may  in  this  way  relieve 
himself.  Another  one  of  the  judges  dis- 
sented, and  filed  a  vigorous  opinion,  sup- 
ported by  New  York  0.  R,  Co,  v.  Lockwood, 
17  Wall.  357,  21  L.  ed.  627,  and  other  au- 
thorities, in  which  he  fully  discusses  the 
question  of  the  liabilities  of  common  car- 
riers. 4  Elliott,  Railroads,  §  1510,  says: 
"The  general  rule  is  well  established  by  the 
weight  of  modem  authority,  in  accordance 
wuth  reason,  that  a  fair  bona  fide  valuation 
of  goods  as  a  basis  for  the  carrier's  charges 
is  binding  upon  the  shipper,  and  that  a 
valid  contract  may  be  made  limiting  the 
liability  of  the  carrier  to  that  sum,  where  it 
is  supported  by  a  sufficient  consideration, 
such  as  a  reduced  rate  of  freight.  There 
can  be  no  question,  we  think,  as  to  the  jus- 
tice of  the  rule  as  above  stated.  Where, 
however,  the  valuation  is  an  arbitrary  one, 
made  by  the  carrier,  or  the  latter  thus  seeks 
to  escape  liability  for  its  own  negligence  be- 
yond the  amount  fixed,  and  such  amount  is 
obviously  much  less  than  the  true  value  of 
the  goods,  a  different  question  arises."  6 
Cyc.  Law  ft  Proc.  400;  Hutchinson,  Car- 
riers, S  237.  Zouch  V.  Chesapeake  d  O.  R, 
Co,  36  W.  Va.  524,  17  L.  R.  A.  116,  15  S. 
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E.  185,  is  not  applicable  to  this  case,  the 
main  question  therein  decided  being  entirely^ 
different  from  the  one  under  consideration 
here.  There  the  court  gave  effect  to  the- 
contract  by  which  the  parties  beforehantl 
had  fixed  the  amount  of  money  to  be  paid 
by  the  defendant  to  the  owner  of  the  horsfr 
upon  the  future  loss  thereof,  if  loss  should 
afterward  happen,  instead  of  requiring  the- 
company  to  pay  the  full  value  of  the  horse 
as  otherwise  proved. 

Upon  reason  and  the  great  weight  of  the- 
authority  we  hold  that  the  defendant  com- 
pany cannot,  in  this  case,  by  its  contract^ 
or  any  of  the  provisions  thereof,  exempt  it- 
self from  any  liabiltiy  for  loss  or  damage- 
occasioned  to  the  plaintiff  which  has  in  any 
degree  been  caused  by  the  negligence  or  mis- 
feasance of  itself  or  its  servants.  It  fol- 
lows, therefore,  that  the  court  did  not  err 
in  giving  to  the  jury  said  instructions  Nos. 
2  and  3  asked  for  by  plaintiff,  nor  in  refus- 
ing to  give  to  the  jury  instructions  Nos.  1* 
and  2  asked  for  by  defendant. 

Is  the  judgment  right  upon  the  evidence f 
Did  the  defendant  deliver  the  cattle  at  the- 
place  of  destination  safely,  and  within  & 
reasonable  time?  An  unusual  delay  in 
their  delivery  having  been  provedj  it  de- 
volved upon  the  defendant  to  show  that  the* 
delay  was  from  a  cause  for  which  it  was^ 
not  responsible.  "It  seems,  however,  that 
on  proof  of  a  delay  in  delivery  a  prima  facie* 
case  is  made  out  against  the  carrier,  and 
the  burden  of  proof  rests  upon  it  to  show- 
that  ...  it  was  not  responsible.  It 
rests  on  the  carrier  for  the  ad4itional  rea- 
son that  such  facts  are  peculiarly  within 
the  knowledge  of  the  carrier,  and  no{  easily 
ascertained  by  a  shipper."  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  254;  2  Greenl.  Ev.  §^ 
219;  Parker  v.  Atlantic  Coast  Lmo  R.  Co^ 
133  N.  C.  335,  63  L.  R.  A.  827,  45  S.  E.  659; 
Brown  v.  Adams  Exp.  Co.  15  W.  Va.  812; 
Hutchinson,  Carr.  §  766.  The  question  a» 
to  what  is  a  reasonable  time  for  the  trans- 
portation, and  as  to  the  reasonableness  and 
sufficiency  of  the  excuse  wliich  the  carrier 
makes  for  delay,  is  for  the  jury.  6  Cyc. 
Law  &  Proc.  449,  and  cases  cited;  5  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  270;  4  Elliott,. 
Railroads,  §  1520;  Hutchinson,  Carr.  §  348. 
It  is  the  peculiar  province  of  the  jury  t<> 
determine  the  credibility  of  the  witnesses 
and  to  weigh  the  evidence,  and  a  verdict 
will  not  be  set  aside  merely  because  the- 
court,  if  trying  the  question  of  fact,  would 
have  found  differently.  A  verdict  must  be 
manifestly  and  palpably  wrong  to  justify  a 
new  trial.  14  Enc.  PI.  &  Pr.  722.  The 
weight  of  the  evidence  is  for  the  jury,  and, 
unless  it  plainly  preponderates  against  thc- 
verdict,  it  will  not  be  disturbed.  Hcott  v. 
Chesapeake  d  O.  R.  Co,  43  W.  Va.  484,  27 
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S.  E.  211.  Where  a  case  has  been  fairly 
submitted  to  a  jury,  and  a  verdict  fairly 
rendered,  it  ought  not  to  be  interfered  with 
by  the  court,  unless  manifest  wrong  and 
injustice  have  been  done,  or  unless  the  ver- 
■dict  is  plainly  not  warranted  by  the  evi- 
dence or  facts  proved.  State  v.  Yates,  21 
W.  Va.  761;  Miller  v.  Citizens'  F.  M,  &  L. 
Ins.  Co,  12  W.  Va.  116,  29  Am.  Rep.  452; 
Grayson's  Case,  6  Gratt.  712;  Smith  v.  Nor- 
folk d  W.  R.  Co.  48  W.  Va.  69,  35  S.  E.  834. 
Where  a  motion  for  a  new  trial  is  on  the 
ground  that  the  verdict  was  contrary  to  the 
evidence,  and  the  motion  is  denied,  the  opin- 
ion of  the  trial  court  is,  on  such  point,  en- 
titled to  great  respect  in  the  appellate 
court,  which  will  grant  such  new  trial  only 
in  case  there  has  been  a  plain  deviation 
from  right  and  justice.  Smith  v.  Parkers- 
hurg  Co.-Op.  Asso.  48  W.  Va.  232,  37  8.  E. 
■045 ;  Siglcr  v.  Beehe,  44  W.  Va.  687,  3a  S. 
E.  76. 

Tlie  questions  of  fact  involved  in  this 
«ase  were  fairly  submitted  to  the  jury,  and 
■a  verdict  fairly  rendered  thereon  in  favor  of 
the  plaintiff.  The  court  also  heard  the  ev- 
idence, refused  to  interfere  with  that  ver- 
dict, and  overruled  the  motion  of  defendant 
to  set  it  aside.  We  are  of  opinion  that  the 
^reuit  court  did  not  err  in  so  refusing. 

For  the  reasons  hereinbefore  stated,  the 
judgment  aforesaid  is  affirmed. 


John  BASSELL 

V, 

-John  (T.  CAYWOOD,  Impleaded,  etc.,  Appt. 

(54  W.  Va.  241.) 

"^1.    'Where  land  Is  lionm  llde  sold  In  tlie 
lifetime  of  a  linsband  to  satisfy  a  lien 

or  incumbrance  thereon  paramount  to  the 
wife's  contingent  right  of  dower,  and  such 
land  sells  for  more  than  enough  to  satisfy 
such  paramount  claim  or  claims  and  the  nec- 
essary costs  and  expenses,  such  contingent 
right  of  dower  in  the  surplus  remains  a 
charge  (not  assignable  in  kind)  on  such  land, 
unless  the  same  is  sold  free  and  acquit  from 
such  contingency. 
'S.  The  purchaser  'frho  hnys  snch  land 
subject  to  such  eontlnarency  assumes 
the  risk  thereof,  and  he  cannot  have  the  same 
charged  up  to,  or  set  oflT  against,  the  purchase 
price. 


A 


(November  28,  1903.) 

PPEAL  by  defendant  Caywood  from   a 
decree  of  the  Circuit  Court  for  Harri- 


•Headnotes  by  Dent,  J. 


NoTR. — As   to   effect  of   sale   of  land   under 
mortgage   execution    for   taxes,   etc.,   on    wife's 
right  of  dower,  see  note  to  Flowers  v.  Flowers, 
18  U  R.  A.  75. 
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son  Coimty  in  favor  of  plaintiff  sequester- 
ing a  portion  of  the  proceeds  of  the  sale  of 
certain  real  estate  to  satisfy  dower  rights. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  "Dawim  A  I>aTia  and  Onujui  Z*. 
Swarts,  for  appellant: 

When  realty  is  sold  under  a  lien  para- 
mount to  the  wife's  claim  of  dower,  such 
realty  cannot,  under  any  circumstanceSy  be 
charged  with  her  dower  in  the  surplus,  in 
the* hands  of  a  purchaser  at  such  sale;  and 
her  claim  henceforth  can  only  be  asserted 
against  the  surplus  fund  itself.  The  stat- 
ute says  in  so  many  words  that  the  dower 
shall  not  be  .in  the  land,  but  in  the  surplus 
proceeds  of  the  sale  thereof.  If  her  prospec- 
tive dower  cannot  be  charged  on  plaintifTs 
land,  he  has  no  concern  in  the  matter;  for 
it  has  never  yet  been  held  that  a  purchaser 
is  compelled  to  see  to  the  application  of  the 
purchase  money  after  it  has  been  paid  as 
per  contract. 

Robinson  v.  Shacklett,  29  Gratt.  108. 

During  the  life  of  the  husband  a  court  of 
equity  cannot  get  jurisdiction  of  the  case  in 
order  to  secure  to  the  wife  her  dower  in  a 
surplus  arising  from  sale  of  the  land,  unless 
the  land  itself  is  in  some  way  brought  with> 
in  the  jurisdiction  of  the  court;  and  in 
such  a  proceeding  the  court  will  make  no 
provision  for  the  wife,  unless  the  surplus  is 
threatened  by  liens  on  the  surplus  subse- 
quent to  her  dower,  and  in  no  case  over  the 
protest  of  the  husband. 

H olden  v.  Boggess,  20  W.  Va.  63;  Wilson 
V.  Davisson,  2  Rob.  (Va.)  384;  laege  v. 
Bossieuw,  16  Gratt.  83,  76  Am.  Dec  189  ; 
Robinson  v.  Shacklett,  29  Gratt.  107  ; 
George  v.  Hess,  48  W.  Va.  534,  37  S.  E.  564. 

Messrs.  Taney  Harrison  and  J'oltm 
Bassell  for  appellee. 

Dent,  J.,  delivered  the  opinion  of  the 
court: 

"This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Harrison  county,  passed  at 
the  May  term,  1903,  in  favor  of  the  appellee, 
John   Bassell,   against  the  appellant,  John 
G.  Caywood,  sequestering  part  of  the  sur- 
plus funds  arising  from  the  sale  of  a  house 
and    lot    in    Clarksburg    upon    which    two 
deeds   of  trust  had   been   given   by  Alfred 
Caywood  and  wife   (he  being  the  father  of 
appellant,  John  G.  Caywood)  to  secure  two 
debts  to  a  creditor,  Mrs.  De  Hass.     One  of 
the  trusts  was  made  on  November  29,  1892, 
and  the  other  on  May  4,   1896,  by  Alfred 
Caywood  and  wife,  and  Alfred  Caywood  and 
his  wife  died  in  February,  1899,  leaving  the 
deeds  of  trust  unsatisfied.    On  the  29th  dav 
of    November,   1902,  Edwin    Maxwell,  who 
was  trustee  in  the  deed  of  trust  of  May  4, 
1806,  and  who  had  been  appointed  triistee  in 
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place  of  Mr.  Clifford,  who  had  died  to  exe- 
cute the  trust  of  November  29,  1892,  sold  the 
property  in  the  manner  provided  by  law, 
^nd  appellee  became  the  purchaser  at  the 
price  of  $5,501,  of  which  sum  he  paid  to 
the  trustee,  Maxwell,  $2,009.73,  being  the 
amount  of  the  two  deeds  of  trust  plus  th^ 
costs,  commissions,  and  other  expenses  of 
fiale,  leaving  an  unpaid  balance  or  surplus 
-of  $3,591.26,  for  which  appellee,  gave  his 
notes,  with  personal  security,  payable  in 
one  and  two  vears  from  date  of  sale.  John 
G.  Caywood,  at  the  time  of  the  sale',  and 
prior  thereto,  was  married,  his  wife  being 
the  defendant,  Rosa  C.  Caywood.  The  ap- 
pellant, John  G.  Caywood,  was  and  still  is, 
in  bad  health,  and  the  chances  all  seemed, 
:at  the  date  of  the  sale,  and  still  seem,  to 
favor  the  death  of  appellant  prior  to  the 
death  of  his  wife,  and  as  she,  immediately  af- 
ter the  sale,  announced  pretty  emphatically 
that,  should  she  survive  him,  she  would 
•claim  dower  in  the  surplus  proceeds,  and 
-charge  it  upon  the  property,  appellee  filed 
his  bill,  setting  up  substantially  what  has 
l)een  previously  stated,  alleging  that  defend- 
ant Rosa  C.  Caywood  would  not,  in  the 
opinion  of  appellee,  should  she  survive  her 
liusband,  be  entitled  to  take  dower  in  the 
fiurpluB  proceeds,  and  charge  the  value  of 
it  upon  the  lot,  notwithstanding  the  decision 
in  Holden  v.  Boggesa,  20  W.  Va.  02;  and 
appellee  prayed  by  his  bill  that  the  present 
■value  of  the  dower  of  Rosa  C.  Caywood,  as- 
suming that  her  husband  was  then  dead, 
should  be  secured,  set  apart,  or  sequestered 
•during  the  life  of  appellant,  so  as  to  exon- 
•crate  the  property  sold  in  the  event  the 
husband  should  die  first.  The  appellant, 
-John  G.  Caywood,  by  counsel,  entered  his 
demurrer  to  the  bill,  which  was  overruled 
by  the  court,  and  the  defendants  thereupon 
Avaived  the  right  to  answer,  and  then  the 
•cause  was  submitted  upon  the  bill  taken  for 
confessed,  and  the  court,  upon  a  hearing, 
passed  a  decree  directing  that  appellee 
should  pay  to  the  receiver  of  the  court  the 
sum  of  $739.37  as  the  cash  value  of  the 
dower  of  Rosa  C.  Caywood,  assuming  her 
husband  to  be  then  dead,  or  that  he  would 
die  upon  the  day  after  the  date  of  the  de- 
cree; and  the  court  further  directed  that 
the  fund  should  be  held  by  the  receiver  dur- 
ing the  life  of  John  G.  Caywood,  unless  his 
wife,  Rosa  C,  should  sooner  die,  in  which 
event  the  fund  was  then  to  be  paid  to  him, 
and,  in  the  event  she  survived  him,  the  prin- 
cipal, or,  rather,  so  much  thereof  as  might 
then  be  the  equivalent  of  the  cash  value  of 
her  dower  in  the  proceeds  of  sale,  should  be 
paid  to  her,  and,  in  the  meantime  and  dur- 
ing the  joint  lives  of  John  G.  and  Rosa  C. 


G.  Cayv^'ood  has  appealed.  The  decree  also 
provided  that,  when  such  sum  should  be 
paid  by  appellee,  he  should  be  entitled  to 
credit  for  it  upon  his  second  note  given  to 
the  trustee,  the  first  note  having  been  paid.*' 
This  statement  of  the  case  is  adopted 
from  appellee's  brief.  It  is  evident  there- 
from .that  the  object  of  the  litigation  is  to 
have  this  court  review  and  disapprove  of 
its  decision  in  the  case  of  Holden  v.  Bog- 
geas,  20  W.  Va.  62;  otherwise  the  holding 
in  the  syllabus  of  that  case  that  the  pur- 
diaser  "made  his  bids  and  purchased  the 
land  with  reference  to  and  subject  to  said' 
contingent  right  of  dower"  (p.  62)  must 
be  conclusive  of  this  case,  and  determine  it 
against  the  appellee;  for,  if  he  purchased 
with  reference  to  and  subject  to  such  con- 
tingent right  of  dower,  he  assumed  all  the' 
risks  of  such  contingency  in  addition  to  the 
purchase  price  he  agreed  to  pay.  Such  is 
undoubtedly  the  risk  he  did  take,  for  he  was 
fully  aware  of  the  decision,  although  he 
may  have  also  taken  into  consideration  a 
belief  that  he  might  be  able  to  have  the  de- 
cision nullified.  This  is  an  additional  risk 
he  personally  assumed.  The  decision  estab- 
lished a  rule  of  property  which  ought  not 
to  be  disturbed  except  for  the  most  cogent 
reasons.  The  appellee's  case  furnishes  no 
such  reason,  for  he  purchased  with  full' 
knowledge  of  the  rule,  and  which  properly 
enabled  liim  to  purchase  the  property  for  a 
price  less  than  he  would  have  had  to  pay 
had  his  present  contention  been  at  that 
time  established  by  a  decision  of  this  court. 
Other  bidders  no  doubt  accepted  such  rule 
as  the  law  of  the  land,  and  were  deterred 
from  higher  bidding  by  reason  of  such  con- 
tingency hanging  over  the  property.  So 
that  the  appellee  has  nothing  to  lose,  but 
everything  to  gain,  if  he  can  transfer  his  as- 
sumed contingency  from  his  own  shoulders 
to  those  of  the  appellant.  And  it  would 
seem  to  be  equitable,  even  if  the  court 
should  overrule  the  former  decision,  not  to 
permit  appellee  thereby  to  escape  tlie  con- 
tingent risk  he  assumed.  The  decision  does 
not  aAjd  cannot  hurt  him,  and  yet  it  might 
be  harmful  to  many  others  to  overrule  it  at 
this  time,  when  it  has  been  standing  over 
twenty  years  unquestioned.  The  appellee 
claims  that  he  has  a  superior  equity  to  the 
appellant.  He  has  no  equity,  unless  he  can 
base  it  on  his  private  belief  that  the  law 
had  been  misconstrued,  an*d  therefore  he 
purchased  the  property  free  from  the  con- 
tingency involved.  This  would  be  found- 
ing an  equity  on  a  personally  assumed  risk, 
while,  on  the  other  hand,  the  appellant  and 
other  bidders  had  the  right  to  believe  that 
the  property  was  being  sold  subject  to  the 


-Caywood,  the  interest  upon  the  fund  was  to  I  cqjitingency.  The  equity,  it  is  to  be  regard- 
be  paid  to  him;  and  from  this  decree  John  mI,  rests  with  the  appellant.  When  the  law 
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is  known  in  advance,  purchasers  are  pre- 
sumed to  purchase  with  full  kno\v]ed<;e 
thereof;  and  it  would  be  unfair  aitd  unjust 
to  change  it  so  as  to  affect  contracts  of 
which  it  has  become  a  part.  23  Am.  &  Eng- 
Enc.  Law,  p.  28;  27  Am.  Dec.  633;  Boon  v. 
Bowers,  30  Miss.  256,  64  Am.  Dec.  159;  Wil- 
son V.  Pefry,  29  W.  Va.  169,  1  S.  E.  302. 
From  this  it  is  plain  that  the  appellee  is 
not  in  a  position  to  ask  this  court  to  over- 
rule the  case  of  Holden  v.  Boggess,  although 
the  statute  may  have  been  erroneously  con- 
strued. Ue  has  neither  equity  nor  justice 
on  his  side.  If  the  property  had  for  any 
reason  been  sold  free  from  the  contingency, 
his  position  might  have  been  different. 
There  may  be  cases  in  which  it  would  be 
proper  for  a  trustee  or  court  to  sell  prop- 
erty free  from  a  contingent  right  of  dower. 
In  such  cases  the  purchaser  will  be  pro- 
tected by  a  sequestration  of  a  proper  pro- 
portion of  the  proceeds  of  sale.  Even  if  the 
appellee  had  some  right  to  attack  the  de- 
cision referred  to,  this  court  could  not  over- 
rule it,  though  it  did  not  properly  expound 
the  law,  except  for  good  and  cogent  reasons 
to  promote  the  ends  of  justice  and  vindicate 
the  law.  The  decision  is  to  the  effect  that, 
if  a  purchaser  buy  lands  sold  to  pay  liens 
thereon,  and  the  wife  of  the  owner  has  a 
contingent  right  of  dower  in  the  surplus 
proceeds  of  sale,  such  purchaser  takes  such 
lands  subject  to  such  contingent  right  of 
dower  to  the  extent  that  the  amount  thereof 
may  be  charged  against  such  lands  in  his 
hands  when  such  dower  right  may  become 
consummate,  unless'  such  dower  right  has 
been  otherwise  provided  for  or  satisfied. 
The  section  of  Code  1899  construed  is  §  3, 
chap.  65,  which  reads  as  follows:  "Where 
the  land  is  bona  fide  sold  in  the  lifetime  of 
a  husband  to  satisfy  a  lien  or  encumbrance 
thereon,  created  by  deed  in  which  the  wif^ 
has  united,  or  for  the  purchase  money  tBere- 
of,  whether  she  has  united  therein  or  not, 
or  created  before  the  marriage,  or  other- 
wise paramount  to  the  claim  of  the  wife,  she 
shall  have  no  right  to  be  endowed  in  the 
Raid  land.  But,  if  a  surplus  of  the  pro- 
ceeds of  sale  remain  after  satisfying  the  said 
lien  or  encumbrance  or  purchase  money, 
she  shall  be  entitled  to  dower  in  said  sur- 
plus, and  a  court  of  equity  having  juris- 
diction of  the  case  may  make  such  order  as 
may  seem  to  it  proper  to  secure  her  right." 
The  appellee  claims  that  this  section  means, 
and  should  be  so  construed,  that  such  land 
is  to  be  sold  entirely  free  and  acquit  from 
<tuch  contingent  right  of  dower;  that  it 
only  attaches  to  the  surplus,  and  that  it  is 
the  duty  of  a  court  of  equity  in  all  cases  to 
secure  such  right.  On  first  impression  this 
undoubtedly  appears  to  be  the  true  mean- 
ing of  the  statute,  but  when  we  come  to 
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take  into  consideration  the  nature  of  a  con- 
tingent right  of  dower, — that  it  is  a  mere 
inchoate  expectancy,  which  may  never  be- 
come vested,  about  which  no  suit  can  be 
maintained, — ^the  construction  of  such .  sec- 
tion must  be  broad  enough  to  accomplish 
the  end  of  its  enactment.  George  v.  Hess, 
48  W.  Va.  534,  37  S.  E.  564.  The  fir>t 
clause  bars  her  dower  in  the  land  to  the 
extent  of  the  paramount  liens,  and  also  pre- 
vents the  dower  in  the  surplus  being  as- 
signed in  kind.  The  second  clause  gives  her 
dower  in  the  surplus,  and  by  the  retention 
of  the  word  "dower"  makes  it  an  interest 
in  and  chargeable  against  the  land,  except 
as  qualified  by  the  first  clause,  and  this  is 
that  it  cannot  be  assigned  in  kind,  but  may 
be  to  the  extent  of  the  surplus  as  a  measure 
of  value  charged  against  the  same.  It  i*« 
also  provided  that  in  any  proper  case  a 
court  of  equity  may  secure  such  right  of 
dower.  There  may  be  cases  in  which  it  may 
be  proper  and  right  to  sell  the  land  with 
the  consent  of  those  in  interest,  and  with 
or  without  the  consent  of  the  dowresis  free 
and  acquit  from  such  contingency;  and  in 
such  cases  it  would  be  the  duty  of  a  court  of 
equity  having  jurisdiction  thereof  to  pro- 
vide for  the  securing  of  such  dower  right. 
Ordinarily,  the  only  way  to  provide  for  such 
contii^gency  is  to  permit  the  land  to  be  sold 
subject  thereto.  To  give  a  different  con- 
struction to  this  section,  we  must  treat  the 
dower  right  as  something  more  than  an  in- 
choate expectancy,  and  change  the  common- 
law  rules  in  relation  thereto;  and  it  might 
become  necessary,  before  sales  could  be 
made  of  lands  in  which  a  wife  may  have  a 
contingent  right  of  dower,  to  have  such 
wife  impleaded,  and  the  value  of  such  con- 
tingency ascertained  and  secured,  and  thus 
impose  upon  courts  of  equity  much  nnnecf>«- 
sary  and  vain  labor.  How  much  better  it 
is  to  allow  the  purchaser  to  take  the  ri.ek 
of  such  contingency?  If  he  wants  to  get  rid 
of  it,  he  can  do  so  by  purchase,  as  a  wife 
has  a  right  to  relinquish  the  same.  Thus,, 
it  is  plain  that  the  conclusion  reached  by 
the  court  in  the  case  of  Holden  v.  Bogges9 
is  neither  unjust  nor  unreasonable,  although 
the  language  of  the  statute  might  be  other- 
wise construed.  If  purchasers  understand, 
as  the  purchaser  did  in  this  case,  that  in 
judicial  and  other  similar  sales  they  are 
purchasing  subject  to  any  contingent  right 
of  dower  that  may  exist  against  the  land, 
they  may  make  their  bids  accordingly,  and 
assume  the  risks  thereof.  If  owners  and 
others  want  the  land  sold  free  and  acquit 
from  such  contingencies,  they  can  make-  the 
necessary  legal  provision  for  so  doing.  To 
overrule  Holden  v.  Boggess,  we  must  a  No 
overrule  George  v.  Hess,  as  both  these  cas  s- 
are  dependent  on  the  same  legal  principLs,. 
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are  oonst ructions  of  the  same  statute,  and 
mutually  support  each  other. 

In  the  cases  of  Robinson  v.  Shaoklett,  29 
Gratt.  99,  and  Hurst  v.  Dulaney,  87  Va. 
444,  12  S.  E.  800,  the  Virginia  court 
reached  just  the  opposite  conclusion  to  that 
reached  by  our  court  in  the  case  of  H olden 
V.  Boggess.  Hogg's  Equity  Principles,  130, 
note.  It  seems  to  me  that  an  examination 
of  these  cases  shows  that  the  Virginia  court 
followed  the  apparent  language  of  the  stat- 
ute without  regard  to  the  purpose  of  the 
enactment,  and  without  considering  the 
quality  and  nature  of  a  contingent  right  of 
dower  at  common  law.  It  is  true  they  left 
undetermined  the  question  as  to  how  such 
contingency  was  to  be  secured  to  the  wife  in 
case  the  land  is  sold  prior  to  the  death  of 
the  husband,  holding  that,  on  account  of  its 
weight  and  importance,  they  would  leave  it 
for  future  consideration  when  properly  pre- 
sented to  them.  This  is  the  very  question 
the  court  ought  to  have  considered  before 
pronouncing  decree  relieving  the  land  from 
being  charged  therewith.  They  should  have 
ccmstrued  the  statute  as  a  whole,  and  not 
by  piecemeal.  This  court  construed  it  as  a 
whole,  and  reached  the  just  conclusion  that, 
in  considering  the  nature  of  a  contingent 
right  of  dower  at  common  law  and  by  stat- 
ute, there  was  no  other  truly  equitable  way 
to  preserve  it  to  the  wife  so  that  she  could 
secure  it  when  it  became  consummate  at  the 
death  of  the  husband,  except  by  making  it 
a  charge  on  the  land  when  sold  during  cov* 
erture,  and  that  this  was  the  only  way  in 
which  the  true  intention  of  the  enactment 
could  be  effected.  In  doing  so  the  court 
merely  held  that  the  land,  unless  otherwise 
provided,  was  sold  subject  to  the  contingent 
right  of  dower,  and  the  purchaser  assumed 
the  risk  thereof.  This  is  the  usual  practice 
in  equity  when  such  contingency,  being  an 
inchoate  expectancy,  hovers  over  land.  It 
is  too  uncertain  for  equitable  consideration, 
and  the  risk  thereof  is  left  to  the  purchaser. 
On  the  other  hand,  the  Virginia  court  holds 
that  by  virtue  of  the  statute  the  land  is  sold 
free  and  acquit  from,  and  the  court  finds  no 
abiding  place  for,  such  contingency.  Now, 
if  the  court  had  gone  further,  and  held  that 
the  common-law  nature  of  a  contingent 
right  of  dower  had  been  so  changed  by  the 
statute  as  to  give  a  court  of  equity  jurist- 
diction  thereof  during  the  life  of  the  hus- 
band, and  that  it  had  become  a  vested 
estate  liable  to  be  defeated  on  the  death  of 
the  wife  prior  to  that  of  the  husband,  and 
that  provision  therefor  should  be  made  in 
all  cases  coming  within  the  purview  of  a 
court  of  equity,  whether  the  wife  was  a 
party  to  the  suit  or  not,  then  its  deter- 
mination might  be  accepted  as  final  and 
just.  Perceiving  the  ditiiculties  pres:>nted, 
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the  court  purposely  avoided  item.  In  do- 
ing so,  it  committed  error,  which  hereafter 
will  have  to  be  rectified.  In  Robinson  v. 
Shacklett,  29  Qratt.  107,  Judge  Staples 
says:  "The  object  of  the  statute  seems 
to  be  to  provide  for  a  case  m  which  the 
land  is  sold  in  the  lifetime  of  the  hasband 
when  the  wife  has  a  mere  contingent  right 
of  dower.  Whether  the  wife  ought  not  to 
be  a  party  to  the  suit  to  enforce  the  lien 
or  encumbrance,  and,  if  so,  whether  she  is 
concluded  by  the  decree;  whether  the  court 
is  bound  to  make  an  order  at  all  events 
for  the  protection  of  her  rights,  or  whether 
it  has  a  discretion  on  the  subject;  and 
whether,  if  the  court  fails  to  make  such  or- 
der, and  directs  the  surplus  to  be  paid  to 
the  husband  or  distributed  among  his  cred- 
itors, the  wife  has,  after  the  death  of  the 
busband,  any  remedy,  and,  if  so,  what  it 
is, — are  difficult  questions,  which  do  not 
arise  in  the  present  aspect  of  the  case,  and 
ought  not  now  to  be  passed  upon.  One 
thing  would  seem,  however,  to  be  very 
clear, — ^that  the  land  is  not  liable  in  the 
hands  of  the  purchaser;  nor  is  he  bound 
to  see  to  the  application  of  the  purchase 
money,  or  that  an  -order  is  entered  for 
the  protection  of  rights  of  the  wife."  In 
short,  the  court  holds  that  the  land  is  sold 
free  and  acquit  from  the  contingent  right 
of  dower;  but  to  determine  what  becomes 
of  the  contingency  is  too  difficult  a  question 
for  the  present  investigation  of  the  court. 
In  the  case  of  Chalmers ,y.  FimUc,  76  Va. 
717,  the  Virginia  court  held.  Judge  Staplea 
delivering  the  opinion,  that,  "in  the  inter- 
pretation of  statutes,  as  of  deeds,  the  pri* 
mary  object  is  to  ascertain  the  intention 
of  the  lawmakers,  and  to  give  that  inten- 
tion effect,  although  the  couRtruction  may 
not  be  in  conformity  with  the  letter  of  the 
law."  The  whole  statute  must  be  taken 
together,  and  the  different  provisions  recon- 
ciled, so  as  to  make  the  entire  act  consistent 
and  harmonious.  If  the  court  had  fol- 
lowed out  its  own  rules,  and  construed  the 
statute  as  a  whole,  instestd  of  avoiding  such 
construction,  its  conclusion  might  not  have 
been  different  from  that  reached  by  this 
court,  which  did  construe  the  statute  as  a 
whole  in  the  light  of  the  common  law.  Bank 
of  Bramwell  v.  Mercer  County  Ct,  36  W. 
Va.  341,  16  S.  B.  78.  The  Virginia  court 
construes  a  clause  of  a  section  of  the  stat- 
ute, and  leaves  a  dependent  clause  not  con- 
strued because  it  is  difficult  of  construction 
standing  alone.  This  court  construes  the 
whole  section  together,  and  arrives  at  a 
much  more  equitable  and  just  construction, 
although  not  in  harmony  with  the  appar- 
ent letter  of  the  law.  tJnder  the  decision 
of  this  court,  all  such  sales,  whether  made 
by  a  court  or  trustee,  are  subject  to  any 
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contingent  right  of  dow'er  existing  at  the 
time  of  the  sale  in  the  subject-matter  there- 
of, unless  otherwise  provided,  and  the  pur- 
chaser assumes  the  risk  of  such  contingency 
ever  becoming  vested.  Under  the  decision 
of  the  Virginia  court,  all  such  sales  are 
made  free  and  acquit  from  all  such  contin- 
gencies; and  they  are  left  to  take  care  of 
themselves,  subject  to  future  determination 
of  the  court  on  proper  case  presented.  It 
does  not  make  any  difference  to  a  purchaser 
which  of  these  rules  prevails  if  he  has 
notice  thereof  at  the  time  of  his  purchase. 
The  rule  becomes  a  part  of  his  purchase. 
He  makes  his  purchase  with  open  eyes,  and 
if  under  it  he  purchases  subject  to  the  con- 
tingency, he  assumes  the  responsibility 
thereof.  If,  on  the  other  hand,  he  pur- 
chases free  and  acquit  from  such  contin- 
gency, the  responsibility  never  attaches  to 
him.  The  plaintiff  in  this  case  is  not  an 
innocent  purchaser.  He  was  familiar  with 
the  rule,  and  stated  it  to  the  trustee  mak- 
ing the  sale.  The  purchaser  in  Holden  v. 
Boggeas  might  with  some  degree  of  pro- 
priety claim  to  be  an  innocent  purchaser. 
Not  so  the  purchaser  in  the  present  case. 
He  knew  of  the  conflict  between  the  Vir- 
<i^inia  court  and  this  court.  He  took  the 
risk  of  being  able  to  convince  the  court  of 
its  error  This  does  not  make  him 
an  innocent  purchaser,  for  he  was 
fully  aware  of  the  dangerous  charac- 
ter of  the  risk  he  assumed  in  so  doing. 
He  was  probably  urged  on  thereto  by  the 
decisions  of  this  court  in  the  cases  of 
Freer  v.  Davis,  62  W.  Va.  1,  59  L.  R. 
A.  556,  94  Am.  St.  Hep.  896,  43  S.  E.  164; 
Richmond  v.  Henderson,  48  W.  Va.  389,  37 
S.  E.  653;  Ralston  v.  Weston,  46  W.  Va. 
544,  76  Am.  St.  Rep.  834,  33  S.  E.  326; 
and  Mayer  v.  Frohe,  40  W.  Va.  246,  22  S. 
E.  68.  This  case  lacks  the  necessity  and 
justice  that  influenced  the  court  in  the 
other  cases  referred  to,  and  he  fails  to  show 
any  good  cause  for  overruling  the  case  at- 
tacked other  than  the  mere  letter  of  the 
law,  without  regard  to  its  spirit  and  inten- 
tion. His  contention  cannot  be  sustained. 
The  case  of  laege  v.  Bossieux,  15  Gratt.  83, 
76  Am.  Dec.  189,  is  not  inconsistent  with 
this  determination,  as  it  is  herein  recog- 
nized that  a  court  of  equity,  by  consent 
of  the  parties  in  interest,  may  direct  a 
sale  free  and  acquit  from  a  contingent 
right  of  dower.  In  such  case  the  contingen- 
cy does  not  follow  the  property  into  the 
hands  of  the  purchaser,  but  attaches  to 
the  proceeds  of  sale,  and  it  becomes  obliga- 
tory on  tiie  court  to  make  the  necessary 
provision  for  the  preservation  of  the  wife's 
rights  diirinj;  coverture.  The  decision  of 
this  court  in  the  cases  of  Holden  v.  Boggess 
and  ii'eorgc  v.  Haas  are  approved,  and,  as 
66  L.  R.  A. 


plaintiff  became  the  purchaser  of  the  prop* 
eri.y  in  controversy  subject  to  the  contin- 
gent right  of  dower,  he  is  not  entitled  to 
the  relief  prayed  for  in  his  bill. 

The  decree  is  reversed,  tne  demurrer  sua- 
tained,  and  the  bill  dismissed  as  being 
without  equity 


D.  G.  McCLUNG 

o. 

Frances  V.  SIEG,  Impleaded,  etc.,  Appt, 


( 


W.  Va ) 


*1«  Where  An  mdinliilstrmtor,limvinir  BO 
notice  of  A  debt  airalnst  the  estate  of 
his    Intestate,    makes    distrlbntlon   of 

the  estate,  and  Is  afterwards  compelled  to 
pay  the  debt,  and  there  Is  no  fraud  or  Im- 
proper conduct  Imputable  to  him  respectlni? 
either  creditor  or  the  distributees,  he  may. 
In  equity,  compel  the  distributees  to  refund  to 
him  the  amount  of  the  debt,  Interest,  and 
costs  which  he  has  been  compelled  to  pay. 
.and  his  expenses  In  the  defense  of  the  suit, 
although  he  has  taken  no  refunding  bond. 

2.  When  the  principal  ndnalnlstrntor  of 
mn  estate  has  been  appointed  and  re- 
sides in  another  state,  and  an  ancillary 
administrator  has  been  appointed  in  this 
state,  and  such  ancillary  administrator  ha&. 
In  Ignorance  of  a  debt  against  the  estate  of 
his  intestate,  turned  the  assets  over  to  the 
principal  administrator,  and  the  principal  ad- 
ministrator has  made  complete  or  partial  dis- 
tribution thereof,  and  the  ancillary  adminis- 
trator Is  compelled  to  pay  such  debt  out  of 
his  own  funds,  and  Is  not  guilty  of  any  fraud 
or  improper  conduct,  he  Is  entitled  to  reim- 
bursement by  the  distributees,  and  he  is  not 
compelled  to  go  to  the  foreign  jurisdiction  to 
obtain  such  relief,  if  any  of  the  distributees 
have  property  within  this  state  sufficient  to 
reimburse  him,  and  he  may  proceed  hj  for- 
eign attachment  against  such  property;  but 
his  recovery  against  the  distributee  will  be 
limited  to  the  amount  which  the  distributee 
has  received  from  the  estate. 

3.  While  It  Is  necessary,  ^rhen  all  of 
the  dlstrlbntees  are  -fvlthln  the  Jvris- 
diction  of  the  court  in  which  the  admin- 
istrator is  entitled  to  proceed  for  such  re- 
lief, that  all  of  them  shall  be  made  parties, 
to  the  end  that  they  shall  contribute  ratably, 
and  that  It  may  not  be  In  the  power  of  the 
administrator  to  throw  the  whole  liability 
upon  one  of  them  In  the  first  Instance,  yet, 
when  they  are  not  all  within  the  jurisdiction 
of  the  court,  he  may  sue  such  of  them  as 
are  within  the  reach  of  the  court's  process, 
and,  if  they  are  all  nonresidents  and  any  of 
them  have  property  within  reach  of  such  proc> 
ess,  it  may  be  subjected  by  attachment  In  a 
suit  in  equity. 

4.  The  adndnlstrator's  rlarht  to  rcina- 
bnrsenaent  is  not  lin&lted  to  payment 

•Headnotes  by  PoFFBNBAaGER,  J. 

NoTB. — As  to  liability  of  heirs  for  obligations 
of  ancestor,  see  note  to  Muldoon  v.  Moore^  21  U 
&.  A.  88. 
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oat  of  the  specific  money  or  property  received 
from  the  estate  by  the  distributee,  and  any 
property  belongring  to  the  distributee,  which 
is  liable  for  his  debts  generally,  may  be  sub- 
jected, but  not  for  a  larger  amount  than  he 
has  recelyed  from  the  estate. 

G.  llVhcre  the  mllldavit  for  attaeliment 
suid  other  papem  in  the  cause  show  that 
the  defendants  are  nonresidents,  and  no  order 
of  publication  has  been  taken  on  the  return 
day  of  the  process,  the  plaintiff  is  entitled 
to  a  reasonable  time  in  which  to  perfect  his 
suit  by  order  of  publication,  and  the  suit  does 
not  abate  Immediately  upon  the  return  of 
the  process  and  failure  to  take  the  order  of 
publication. 

6.  A  general  appemrmnce  by  any  of  the 
nonresident  defendants  renders  an  or- 
der of  publication  unnecessary  as  to  such  of 
them  as  appear. 


(March  22.  1002.) 

APPEAL  by  the  widow  of  James  M.  Sieg 
from  a  decree  of  the  Circuit  Court  for 
Pendleton  County  subjecting  her  property  to 
liability  to  reimburse  the  administrator  for 
a  debt  of  the  estate  which  he  had  been  com- 
pelled to  pay  after  having  mado  distribu- 
tion of  the  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Zloiimoy,  Price,  A  Smith,  for 
appellant: 

The  court  had  no  jurisdiction  to  render 
said  decree,  because  the  said  suit  had  abat- 
ed and  was  not  properly  pending  in  said 
court. 

Steele  ▼.  Harknesa,  9  W.  Va.  13. 

The  necessary  and  proper  parties  were  not 
before  the  court  at  the  time  said  decree  was 
rendered. 

Each  fegatee  or  distributee  is  only  liable 
for  his  proportionate  part  of  the  debts,  and 
all  the  le^tees  or  distributees  must  be  made 
parties  in  order  that  the  charge  may  not 
fall  upon  one,  but  may  be  equally  borne  by 
the  whole. 

2  Lomax,  Exrs.  &  Admrs.  382 ;  Burnley  v. 
Lambert,  1  Wash.  (Va.)  312;  Botcery.Olen- 
dening,  4  Munf.  210;  Robertson  v.  Archer, 
5  Rand.  (Va.)  319;  Gallego  v.  Lambert,  3 
Leigh,  486,  24  Am.  Dec.  650;  Pennoyer  v. 
yeff,  95  U.  S.  714,  24  L.  cd.  565. 

There  is  still  in  the  hands  of  McNulty, 
the  Virginia  administrator,  a  large  persona] 
estate  belonging  to  the  intestate,  James  M. 
Sieg.  These  assets  in  the  hands  of  the  Vir< 
ginia  administrator  are  the  primary  fund 
to  which  the  creditors  of  the  estate  must 
look  for  the  payment  of  their  debts.  This 
ease,  therefore,  must  stand  upon  the  simple 
ground  that  Kr.  McClung  had  the  right  to 
recover  personally  from  the  widow,  Frances 
V.  Sieg,  the  whole  of  the  amount  for  which 
he  had  been  held  liable  in  the  Stephenson 
Case.  It  cannot  be  maintained  upon  the 
66  L.  R.  A* 


theory  that  this  debt  from  S.  B.  McClung  to 
Mrs.  Sieg  was  a  part  of  the  unadministered 
assets  of  Mr.  Sing's  estate. 

Andrews  ▼.  Avory,  14  Gratt.  229,  73  Am. 
Dec.  355. 

On  petition  for  rehearing. 

The  liability  of  an  heir  or  distributee  re- 
ceiving assets  is  only  for  a  proportionate 
amount  of  any  unpaid  debt;  if,  for  instance, 
there  are  five  heirs  who  have  each  received 
assets  to  an  equal  amount,  and  wliich  are 
more  than  sufficient  to  pay  the  debt  of  an 
unpaid  creditor,  each  one  is  only  liable  for 
one  fifth  of  the  debt,  and  none  of  tliem  is 
liable  if  there  are  still  assets  in  the  hands 
of  the  personal  representative  suilicient  to 
pay  the  debt. 

Campbell  v.  Sheldon ,  13  Pick.  8;  Cookus 
y.  Peyton,  1  Gratt.  432. 

At  common  law  the  lands  of  a  decedent 
were  liable  only  to  debts  of  record  and  of 
specialty  binding  the  heirs  expressly,  and, 
except  in  a  court  of  equity,  land  could  not 
be  subjected  to  the  simple  contract  debts  of 
the  decedent. 

Frasier  v.  Littleton,  100  Va.  9,  40  S.  E. 
108 ;  3  Minor,  Inst.  ^83. 

The  simple  contract  debts  had  to  be  grati- 
fied, if  at  all,  out  of  the  personal  estate. 

In  the  absence  of  statute,  the  heir  could 
convey  the  real  estate  of  the  decedent  away 
from  the  reach  of  the  simple  contract  credi- 
tor, or  force  him  to  a  suit  in  chancery  to 
reach  the  land  as  equitable  assets. 

The  legislature,  in  enacting  statutes  for 
the  purpose  of  subjecting  real  estate  to  such 
debts,  and  prescribing  the  procedure  for 
such  purpose,  and  the  liability  of  the  heir 
or  devisee  acquiring  such  real  estate,  had 
not  in  mind  the  case  of  a  legatee  or  distribu- 
tee of  personalty,  and  no  change  was  made 
in  the  common  law  regarding  the  liability 
of  the  personal  estate  for  the  debts  of  the 
decedent. 

At  common  law  a  creditor  has  no  right 
to  mulct  a  single  legatee  or  distributee  for 
the  full  amount  of  his  debt  against  the  de- 
cedent where  there  are  other  solvent  lega- 
tees. 

2  Sharswood's  Bl.  Com.  513;  3  Minor, 
Inst.  624;  2  Lomax,  Kxrs.  &  Admrs.  §  9, 
pp.  175,  392;  Davis  v.  ycicman,  2  Rob. 
(Va.)  664,  40  Am.  Dec.  764;  Clark  v.  Wil- 
lia^ns,  70  N.  C.  679;  Ticknor  v.  Harris,  14 
N.  H.  272,  40  Am.  Dec.  186;  Burnley  v. 
Lambert,  1  Wash.  (Va.)  312;  Bower  v. 
Glendening,  4  Munf.  219 ;  Sampson  v.  Payn9, 
5  Munf.  176;  Qallego  v.  Atty.  Gen.  3  Leigh, 
450,  24  Am.  Dec.  650 ;  Dickinson  v.  Hoomes, 
8  Gratt.  416;  Harvey  v.  Richards,  1  Mason, 
381,  Fed.  Cas.  No.  6,184;  Smith  v.  Turley, 
32  W.  Va.  14,  9  S.  E.  46;  Sommerville  v. 
Sommcrville,  26  W.  Va.  484;  Hill  v.  Proctor, 
10  W.  Va.  78. 
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Messrs.  F.  M.  Reynolds  and  Ii.  J.  For- 

for  appellee: 

The  plaintiiT,  D.  G.  McClung,  as  a  creditor 
of  the  estate  of  James  M.  Sieg,  had  a  right 
to  prooeed  by  way  of  attachment  against  the 
distributees  of  the  estate. 

Vance  v.  McLaughlin,  8  Gratt.  289;  Oar- 
rington  v.  Didier,  8  Gratt.  260. 

It  was  entirely  proper  for  the  court  to 
ascertain  the  amount  of  the  debt  due  from 
the  garnishee,  S.  B.  McClung,  and  to  direct 
him  to  pay  it  over  to  the  West  Virginia  ad- 
ministrator, because  it  was  in  substance  and 
in  fact  a  part  of  the  estate  of  James  M.  Sieg, 
and  the  only  part  still  remaining  in  West 
Virginia,  out  of  which  the  plaintiff  could  be 
reimbursed  for  the  large  debt  he  was  com- 
pelled to  pay. 

No  court  would  order  the  transmission  of 
funds  where  debts  are  unpaid;  nor  would 
the  court  require  an  administrator,  when 
he  has  voluntarily  paid  over  to  the  domicili- 
ary administrator  a  large  amount  of  assets 
collected  by  him,  in  ignorance  of  a  local 
<lebt  due  from  the  estate,  to  resort  to  the 
forum  of  the  domiciliary  administrator  when 
there  are  still  assets  c4  the  estate  within 
the  jurisdiction  of  the  court  of  the  ancil- 
lary representative,  and  which  can  be 
reached  by  the  process  of  attachment. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  935- 
941;  Leicis  v.  Overhy,  31  Gratt.  601;  Ryan 
V.  McLeod,  32  Gratt.  367;  Dickinson  y. 
HooineSf  8  Gratt.  353. 

On  petition  for  rehearing. 

Even  when  no  refunding  bond  is  taken,  if 
one  or  more  of  the  legatees  are  insolvent  the 
whole  of  the  debt  due  the  creditor  can  be 
made  out  of  those  who  are  solvent. 

Chamberlayne  v.  Temple,  2  Rand.  (Va.) 
399,  14  Am.  Dec.  786;  EopUrk  t.  Dermis, 
2  Munf.  326. 

Absence  from  the  jurisdiction  of  the  court 
is  given  the  same  effect  as  insolvency  in  de- 
termining the  proportional  liability  of  other 
parties. 

7  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  342; 
Bosley  ▼.  Taylor,  5  Dana,  157,  30  Am.  Dec. 
678. 

Mr,  B.  B.  Heiaer  also  for  appellee. 

Poffeabarser,  J.,  delivered  the  opinion 
of  the  court: 

Tliis  is  a  suit  in  equity  brought  in  the  cir- 
cuit court  of  Pendleton  coimty  by  D.  G.  Mc- 
Clung,  administrator  of  James  M.  Sieg,  de- 
ceased, whose  domicil  was  in  Virginia  at 
the  time  of  his  death,  against  John  S.  Mc- 
Xulty.  the  Virginia  administrator  of  said 
Sieg.  as  ?uch  administrator  and  in  his  own 
riiiht,  the  widow  and  heirs  at  la>v^  of  said 
Slog,  and  S.  B.  McClung,  for  the  purpose  of 
compcUin;?  Frances  V.  Sieg  to  refund  to  the 
"WoMt  Viri^inia  administrator  out  of  her  dis- 
tiU  L.  R.  \:V. 


tributive  share  the  sum  of  $1,028.62,  the 
amount  of  a  judgment  and  cost  of  defending 
the  suit,  for  a  debt  of  which  the  adminis- 
trator had  no  notice  at  the  time  he  made  dis- 
tribution, or,  to  be  more  accurate,  pemiitUsd 
the  V^irginia  administrator  to  collect  the  as- 
sets in  West  Virginia  and  make  the  distribu- 
tion, if,  legally  speaking,  distribution  has 
been  made.  It  is  claimed  by  McCIimg  that 
the  fund  which  he  has  attached  in  the  hands 
of  8.  B.  McClung  is  a  part  of  the  uncoliect- 
ed  assets  of  the  estate  of  his  intestate,  al- 
though the  Virginia  administrator  had,  long 
before  the  bringing  of  this  suit^  turned  that 
fund  over  to  Frances  V.  Sieg,  the  widow,  as 
part  of  her  distributive  share,  and  released 
S.  B.  McClung,  the  debtor,  and  McQung 
had  executed  a  new  note  for  the  amount 
payable  to  Frances  V.  Sieg.  So  the  debt 
which  S.  B.  McClung  owed  to  James  M. 
Sieg,  plaintiff's  intestate,  renmined  in  the 
hands  of  McClung  at  the  time  this  suit  was 
brought,  but  was  claimed  by  Frances  V. 
Sieg.  Mrs.  Sieg  had  received  from  the 
domiciliary  administrator  in  all  $2,561  up 
to  February  1,  1895,  and  there  yet  remained 
due  her,  on  account  of  her  distributive  share 
as  shown  by  the  record,  $873.88  at  that 
time ;  but,  of  the  amount  so  received  bj  her, 
$1,101  was  the  amount  in  the  hands  of  S.  B. 
McClung,  which  he  did  not  collect,  but  for 
which  she  took  his  note.  McClung  owed  her, 
on  account  of  some  transactions  between 
them,  $100,  with  interest  from  June  8,  1896. 
This  last  sum  seems  not  to  have  been  any 
part  of  the  estate  of  James  M.  Si^.  Mrs. 
Sieg,  McNulty,  and  the  heirs  of  James  M. 
Sieg  being  nonresidents,  an  order  of  publi- 
cation was  taken  against  them,  and  Mrs. 
Sieg  appeared  and  filed  her  separate  demur- 
rer and  answer  to  the  bill,  but  there  was  no 
appearance  for  any  of  the  other  parties,  ex- 
cept S.  B.  McClung,  who  filed  his  answer  as 
garnishee  in  the  attachment  proceeding. 
From  his  answer  and  the  pleadings  and  evi- 
dence in  the  case,  the  court  found  that  there 
was  due  from  him  to  Frances  V.  Sieg  the 
sum  of  $1,103.17,  with   interest  from   the 

day  of  ,   1891,  subject  to  a 

credit  of  $300  as  of  February  9,  1694;  $100. 
December  18,  1894 ;  $300,  February  2,  1896 : 
$100,  January  5,  1895;  $300,  February  10. 
1896;  and  that  he  was  also  indebted  to  her 
in  the  further  sum  of  $100  with  interest 
thereon  from  June  8,  1896,  and  on  the  10th 
day  of  November,  1899,  made  a  decree  re- 
quiring S.  B.  McClung  to  pay  over  to  D.  G. 
McClung,  the  plaintiff,  the  amount  due  from 
him  to  Frances  V.  Sieg  as  assets  of  the  es- 
tate of  James  M.  Sieg,  deceased,  subject  to 
the  payment  of  any  debts  against  said  es- 
tate. It  is  from  said  decree  that  this  ap- 
peal was  taken. 
It  seems  that  the  facts  in  reference  to  the 
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"debt  paid  by  D.  G.  McClung,  administrator, 
•after  the  funds  belonging  to  the  estate  of 
his  intestate,  except  those  in  the  hands  of  S. 
B.  McClung,  had  by  his  consent  been  col- 
lected and  taken  out  of  the  state  by  the  Vir- 
ginia administrator,  and  the  money  in  S.  B. 
^IcClung's  hands  had  been  turned  over  to 
Mrs.  Sieg  as  part  of  her  distributive  share, 
are  such  as  would  entitle  the  plaintiff,  upon 
proper  proceedings  in  a  court  of  equity, 
-ivith  the  necessary  parties  in  court,  to  com- 
pel reimbursement  by  the  distributees  and 
lieirs,  although  no  refunding  bond  was  taken 
from  them.  McClung  was  appointed  as  ad- 
ministrator in  1870,  and  there  was  a  large 
timount  of  money  in  the  state  of  West  Vir- 
<nnia  due  to  his  intestate  which  he  might 
have  collected;  but,  as  it  appeared  that 
there  were  no  debts  of  any  consequence  due 
from  him  to  persons  residing  in  this  state, 
McClung  permitted  C.  P.  Jones,  who  had 
been  the  law  partner  of  Mr.  Sieg  in  his  life- 
time, and  who  was  familiar  with  his  busi- 
ness, to  collect  as  attorney  for  plaintiff, 
nearly  $6,000,  and  pay  it  to  McNulty.  After 
this  liad  been  done,  and  the  McClung  debt 
had  been  turned  over  to  Mrs.  Sieg,  a  judg- 
ment was  rendered  against  D.  G.  McClung, 
administrator,  in  the  circuit  court  of  Poca- 
hontas county,  in  June,  1893,  for  the  sum 
of  $712.15,  with  interest  from  the  20th  day 
of  October,  1892,  for  a  debt  due  from  the 
estate  of  his  intestate.  In  April,  1897,  a 
decree  was  entered  in  a  chancery  suit  in 
Pendleton  county  requiring  said  McClung 
to  pay  the  said  judgment,  then  amounting 
to  $904.07,  out  of  his  own  funds.  This  was 
satisfied  by  him  on  the  5th  day  of  May, 
1807,  and,  with  the  interest  and  costs,  then 
amounted  to  $945.17.  In  addition  to  that, 
he  had  been  compelled  to  pay  out  $83.46  in 
defending  these  suits,  making  his  total  out- 
lay $1,028.62. 

The  debt  which  McClung  was  compelled  to 
pay  seems  to  have  been  stubbornly  contested 
on  his  part,  and  there  is  no  evidence  of  any 
fraud  or  improper  conduct  imputable  to  him 
in  that  connection,  and  the  debt  did  not  ap- 
pear until  aMer  the  assets  had  passed  out  of 
his  hands.  Under  such  circumstances  leg- 
iitees  may  be  compelled  to  refund,  and  the 
f^nviie  rule  is,  of  course,  applicable  to  distrib- 
utees of  an  intestate^s  estate.  Jone8  v. 
Williams,  2  Call.  (Va.)  103;  Burnley  v. 
Lambert,  1  Wash.  (Va.)  312;  Oallego  v. 
Lambert,  3  Leigh,  465,  24  Am.  Dec.  650;  1 
Tucker,  Com.  425;  Robertson  v.  Archer,  5 
Rand«  (Va.)  319,  where,  although  the  court 
refused  a  decree  for  refunding  because  the 
«laim  was  too  old,  the  principle  is  admitted 
and  the  legatees  were  compelled  to  give  re- 
funding bonds  for  the  benefit  of  the  execu- 
tors as  to  claims  of  any  other  creditors  that 
might  exist;  Bower  v.  Glendening,  4  Munf. 
€G  L.  R.  A. 


219.  Here  the  court  holds  that  "if,  without 
fraud  or  collusion,  a  decree  be  rendered  bv 
a  court  of  competent  jurisdiction  against  an 
executor,  he  may  bring  his  suit  in  equity 
against  the  legatees  for  contribution  to  sat- 
isfy such  decree."  This  court  announces 
the  same  doctrine  in  McEndree  v.  Morgan, 
31  W.  Va.  621,  8  S.  E.  285. 

But  it  is  seriously  contended  that,  in  or- 
der to  compel  reimbursement,  the  executor 
or  administrator  must  sue  all  the  distrib- 
utees or  legatees,  so  that  the  burden  of  re- 
funding will  fan  upon  them  in  proportion 
to  what  they  have  received  from  the  estate, 
and  that  the  suit  cannot  be  maintained 
against  Mrs.  Sieg  alone,  she  being  the  only 
one  of  the  distributees  who  has  appeared. 
The  others  are  all  nonresidents,  and,  if  Mrs. 
Si^  cannot  be  held  in  this  suit,  the  admin- 
istrator will  be  compelled  to  go  to  a  foreign 
jurisdiction  to  enforce  his  claim.  In  Vir- 
ginia he  might  be  able  to  make  them  all  de- 
fendants in  one  suit,  but  he  insists  that  this 
court  will  not  compel  him  to  go  out  of  the 
state  for  that  purpose.  It  is  undoubtedly 
true  that,  ordinarily,  all  the  legatees  or  dis- 
tributees should  be  parties.  "The  creditors 
have  a  double  remedy:  First,  against  the 
executors  at  law,  in  which  case  the  executors 
have  their  remedy  in  equity  against  the  leg- 
atees to  compel  them  to  refund ;  or  secondly, 
the  creditors  may  in  equity  pursue  the  es- 
tate in  the  hands  of  the  legatees:  and,  in 
either  case,  all  the  legatees  must  be  made 
parties,  that  the  charge  may  not  fall  upon 
one,  but  may  be  equally  borne  by  the  whole. 
But  if  this  direct  mode  against  a  particular 
legatee  were  permitted,  it  would  put  it  in 
the  power  of  the  creditor  to  mark  out  the 
person  who  should  in  the  first  instance  sus- 
tain the  whole  weight."  Burnley  v.  Lam- 
bert, 1  Wash.  (Va.)  313;  Scott  v.  Halliday, 
5  Munf.  103;  Sampson  v.  Bryce,  6  Munf. 
176;  Lewis  v.  Overly,  31  Gratt.  601.  But 
the  circumstances  of  this  case  are  unusual 
and  extraordinary  in  this,  that  Mrs.  Sieg  is 
the  only  distributee  (assuming  that  the  le- 
gal title  to  the  fund  in  McClung's  hands  was 
held  by  her  when  it  was  attached)  who  had 
any  property  in  this  state  that  could  be  sub- 
jected to  the  claim  of  the  administrator. 
But  for  that  circumstance,  he  would  have 
had  no  remedy  against  her  here.  Had  they 
all  been  residents  of  the  state  of  West  Vir- 
ginia, or  all  had  property  within  the  juris- 
diction of  the  court,  it  would  have  been  the 
duty  of  McCltmg  to  sue  them  all  and  make 
them  contribute  ratably  to  his  reimburse- 
ment. As  it  is  clear  that  for  want  of  means 
to  bring  any  of  them  except  Mrs.  Sieg  with- 
in the  jurisdiction  of  the  court  plaintiff  can 
proceed  against  her  only,  shall  it  be  said 
that  he  is  deprived  of  his  remedy  against 
her  because  jurisdiction  of  the  balance  of 
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the  distributees  cannot  be  obtained?  If  that 
be  true,  and  the  distributees  were  domiciled 
in  different  states,  he  could  not  obtain  relief 
against  any  of  them.  Such  is  not  the  tend- 
ency of  the  decisions  nor  the  spirit  of  the 
law.  In  Ryan  v.  MoLeod,  32  Gratt.  367, 
where  it  was  sought  to  subject  real  estate 
in  the  hands  of  heirs  to  the  payment  of 
their  ancestor's  debts,  one  of  them  had  sold 
his  portion  to  a  bona  fide  purchaser  and  had 
become  insolvent,  and  the  portions  of  the 
other  heirs  were  subjected  to  the  payment 
of  the  whole  of  the  debts.  The  same  princi- 
ple is  applied  in  Lewis  v.  Overhy,  31  Gratt. 
601.  Although  these  cases  are  not  exactly 
in  point,  they  show  that,  where  it  is  impos- 
sible to  make  the  heirs  contribute  ratably, 
the  portion  which  cannot  be  collected  from 
one  of  them  because  of  his  insolvency  may 
be  charged  against  the  others.  The  case  is 
analogous  to  that  of  a  joint  demand,  as  to 
which  it  is  necessary  that  all  the  obligors  be 
made  parties.  In  those  cases  the  nonresi- 
dence  of  part  of  them  does  not  preclude 
judgment  as  to  such  of  them  as  can  be  le- 
gally served  with  process.  Nor  is  it  any 
objection  to  proceeding  by  attachment  aa  to 
any  of  them  who  may  happen  to  have  prop- 
erty within  the  jurisdiction  of  the  court. 
"Where,  in  an  action  or  suit  against  two  or 
more  defendants,  the  process  is  served  upon 
part  of  them,  the  plaintiff  may  proceed  to 
judgment  as  to  any  so  served,  and  either 
discontinue  it  as  to  the  others,  or  from  time 
to  time,  as  the  process  is  served  as  to  such 
others,  proceed  to  judgment  as  to  them  un- 
til judgments  be  obtained  against  all."  Code 
1899,  chap.  125,  §  52.  If  Mrs.  Sieg  is  com- 
pelled to  pay  the  whole  of  this  judgment, 
she  will  be  entitled  to  contribution  from  the 
other  distributees  of  the  estate.  ''Legatees 
are  liable  to  refund,  even  at  the  suit  of 
other  legatees,  in  some  cases.  As  where  the 
assets  were  originally  deficient,  and  all  are 
bound  to  abate  in  proportion;  there,  if  the 
executor  pays  one  in  preference  to  the  rest, 
they  may  exhibit  their  bill  and  compel  him 
to  refund."  Tucker,  Com.  425;  Toller,  Exrs. 
&  Admrs.  341.  "In  all  cases  legatees  are  lia- 
ble to  refund  at  the  suit  of  creditors  if  there 
is  a  deficiency  of  assets."  Tucker,  Com.  425. 
The  same  principle  that  makes  it  necessary 
to  make  all  the  distributees  parties,  where 
the  administrator  is  entitled  to  be  reim- 
bursed, and  all  can  be  made  parties,  entitles 
one  legatee,  who  is  compelled  to  refund  the 
whole  amount  to  the  personal  representa- 
tive, to  have  contribution  from  all  the  oth- 
ers. Manifestly,  it  is  a  hardship  upon  Mrs. 
Sieg  to  compel  her  to  refund  the  whole  of 
this  debt  to  the  administrator.  But  as  she 
may  compel  the  other  distributees  to  con- 
tribute and  relieve  her  of  all  of  it  except 
what  she  is  equitably  bound  to  pay,  it 
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would  be  a  much  greater  hardship  upon  the 
administrator  to  deny  him  relief,  for  in  that 
event  he  has  no  remedy.  Although  it  is 
claimed  that  he  should  have  gone  to  the- 
state  of  Virginia  to  have  instituted  this  suit,, 
where  he  could  have  brought  all  the  distrib- 
utees in  to  answer  his  bill,  that  contention 
is  not  in  conformity  with  the  principles  of 
law.  Where  a  plaintiff  may  resort  to  either 
of  two  different  forums  in  the  same  jurisdic- 
tion, the  one  to  which  he  does  go  will  not 
turn  him  away  simply  because  he  may  ob- 
tain relief  elsewhere.  This  being  true,  it 
will  be  difficult  to  find  a  satisfactory  reason 
for  the  refusal  of  a  court,  having  power  and 
authority  to  give  relief,  to  entertain  the 
plaintiff's  bill  on  the  ground  that  he  may  ob- 
tain relief  in  a  foreign  jurisdiction.  No 
precedent  for  such  action  has  been  cited  or 
found. 

These  views  are  strengthened  by  the  fol- 
lowing legal  propositions:  "Each  independ- 
ent sovereignty  considers  itself  competent 
to  confer,  whenever  there  is  occasi<m,  a  pro- 
bate authority,  whether  by  letters  testa- 
mentary or  of  administration,  which  shall 
operate  exclusively  and  universally  within 
its  own  sovereign  jurisdiction,  there  being 
property  of  the  deceased  person  or  lawful 
debts  owing,  within  reach  of  its  own  man- 
date and  judicial  process."  Schouler,  Exrs. 
&  Admrs.  §  165.  One  of  the  main  purposes 
of  the  appointment  of  an  ancillary  adminis- 
trator is  the  subjection  of  the  assets  of  the 
decedent  to  the  payment  of  his  debts  due 
the  citizens  of  the  local  sovereignty.  "In 
practice,  the  local  sovereignty,  state  or  na- 
tioiml,  permits  letters  to  issue  upon  the  es- 
tates of  deceased  nonresidents,  mainly  for 
the  purpose  of  conveniently  subjecting  such 
assets  to  the  claims  of  creditors  entitled  to 
sue  in  the  local  courts,  and  for  appropriat- 
ing whatever  balance  may  remain  to  the 
state  or  sovereign,  by  way  of  distribution, 
in  delfault  of  known  legatees  or  kindred.'^ 
Id.  §  166.  While,  by  comity,  the  oourts  of 
the  jurisdiction  in  which  the  property  is 
found  will  recognize  the  rights  of  nonresi- 
dent legatees  and  heirs,  and^will  permit 
any  surplus,  after  paying  the  local  indebted- 
ness to  be  paid  over  to  the  domiciliary  ad- 
ministrator or  executor,  it  is  only  done  in  a 
spirit  of  comity  and  as  a  matter  of  judicial 
discretion.  l*he  local  sovereignty  may  compel 
them  to  come  into  its  own  jurisdiction  to  re- 
ceive what  belongs  to  them.  "The  rule  to 
thus  pay  over  is  not,  however,  absolute;  on 
the  contrary,  the  transfer  will  not  be  made 
if  deemed,  under  the  circumstances,  improp- 
er: and  legislative  policy  is  to  secure  tho 
rights  of  its  creditors  and  citizens  at  all 
hazards.  .  .  .  For  the  spirit  of  comity 
does  not  require  that  citizens  shall  be  put  to 
the   incouAcuicncc   and   expense   of   proving, 
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and  collecting  their  claims  abroad  when 
there  are  assets  at  hand."  Id.  §  174.  An- 
other niatter  worthy  of  consideration  in  this 
connection  is  that  the  West  Virginia  admin- 
istrator could  not,  as  such,  sue  in  the  courts 
of  Viriginia,  if  at  all,  without  making  set- 
tlement there  of  his  administration  ac- 
counts, and  it  may  be  doubted  whether  be 
could  sue  at  all  in  Virginia,  where  there  is 
another  administrator  of  the  same  intestate, 
except  as  a  creditor.  If  not  actual  obsta- 
cles, there  are  inconveniences  standing  in 
the  way  of  this  plaintiff  if  he  should  be 
turned  out  of  the  courts  of  this  state  and 
compelled  to  go  to  Virginia  to  enforce  reim- 
bursement. 

Another  contention  is  that  the  fund  in  the 
hands  of  8.  B.  McCIung  cannot  be  treated  as 
assets  of  the  estate  of  plaintiff's  intestate 
because  it  has  been  turned  over  to  Mrs.  Sieg. 
If  it  were  uncollected  and  unadministered 
assets,  there  is  no  ground  upon  which  this 
suit  could  be  resisted.  But  it  is  claimed 
that  it  has  been  collected,  with  the  consent 
of  the  plaintiff,  by  the  Virginia  adminis- 
trator, and  distributed  by  him,  and  that,  in 
consequence  thereof,  the  West  Virginia  ad- 
ministrator, not  having  paid  it  to  Mrs.  Sieg, 
cannot  be  reimbursed  out  of  that  fund.  Un- 
der the  principles  of  law  governing  the  re- 
lations of  ancillary  and  domiciliary  admin- 
istrators, the  collection  and  distribution  of 
the  West  Virginia  assets  by  the  Virginia  ad- 
ministrator, with  the  consent  of  the  West 
Virginia  administrator,  is  equivalent  to  such 
collection  and  distribution  by  the  West  Vir- 
ginia administrator.  The  Virginia  admin- 
istrator could  make  no  collections  here,  ex- 
cept with  the  consent  of  McClung.  Schouler, 
Exrs.  &  Admrs.  §  173. 

But  it  is  contended  further  that  the  great- 
er part  of  the  money  in  the  hands  of  S.  B. 
McClung  and  claimed  by  Mrs.  Sieg  never 
was  the  property  of  plaintiff's  intestate,  but 
that  it  belonged  to  Mrs.  Sieg  herself.  She 
is  the  sister  of  S.  B.  McClung,  and,  on  the 
partition'  of  the  real  estate  of  their  father 
in  1867,  there  became  due  to  her*  from  her 
brother  $250  as  owelty  of  partition.  Her 
husband  loaned  McClung  some  additional 
money,  and  took  his  note  payable  to  himself 
for  his  own  money  and  the  money  due  his 
wife.  The  $100  hereinbefore  mentioned  is 
money  that  Mrs.  Sieg  loaned  her  brother,  S. 
B.  McClung.  Granting,  for  the  purpose  of 
discussion,  that  all  this  money  belonged  to 
Mrs.  Sieg  and  never  was  a  part  of  the  assets 
of  James  M.  Sieg,  it  is  liable  to  be  sub- 
jected to  the  payment  of  plaintiff's  claim. 
Her  liability  to  refund  is  contractual  in  its 
nature,  and  not  only  the  specific  fund  or 
property  which  she  received  for  her  distrib- 
utive share,  but  any  other  property  belong- 
ing to  her  and  found  in  the  state  of  West 
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Virginia,  which,  by  its  nature,  may  be  sub- 
jected  to  the  payment  of  her  debts  generally,, 
is  liable.    The  only  limitation  is  that  she- 
shall  not  be  compelled  to  pay  back  inore- 
than  she  has  received  from  the  estate.  There- 
is  no  possibility  of  her  being  compelled  to- 
do  that  in  this  case,  for  the  reason  that  she- 
does  not  deny  having  received  from  the  es- 
tate $2,651,   while  the   plaintiff  here   only 
claims  $1,028.02.     There  is  certainly  no  rule- 
which  limits  the  recovery  so  as  to  make  it 
payable  only  out  of  the  specific  funds  or 
property   received  by   the   distributee.     No- 
authority  for  any  such  limitation  is  offered. 
Upon  the  authority  of  Steele  v.  Harkness^. 
9  W.  Va.  13,  it  is  claimed  that  the  suit  had 
abated  and  the  court  lost  jurisdiction,  be- 
cause an  order  of  publication  was  not  taken 
upon  return  of  the  process,  but  was  subse- 
quently taken.    The  case  of  Steele  v.  Hark- 
nesa  does  not  apply  here,  for  the  reason  that 
it  does  not  appear  here,  as  it  did  not  appear- 
there,  by  affidavit,  that  the  defendants,  ex- 
cept S.  B.  McClung,  were  nonresidents.    At 
any  rate,  the  case  of  Broion  v.  Oorsuch,  50 
W.  Va.  514,  40  S.  £.  376,  decided  at  the  last 
term  of  this  court,  settles  this  question,  for 
it  is  there  held  that  in  such  case  the  plain- 
tiff shall  have  a  reasonable  time  in  which  to 
perfect  his  proceedings  by  order  of  publica- 
tion.    Moreover,  this  record  shows  that  the 
original   summons   was   returnable   on   t be- 
first  Monday  in  June,  1897,  and  that  a  copy 
of  it  was  delivered  to  a  member  of  Mrs. 
Sieg's  family  on  the  20th  day  of  May,  1897. 
But  that  service  was  probably  not  good,  for 
the  reason  that  the  return  does  not  show  in 
what  county  the  service  was  made.     On  the- 
8th  day  of  June,  1897,  which  was  the  return 
day  of  the  first  summons,  a  second  summons 
was  sued  out,  and  a  copy  of  that  was,  on  the- 
12th  day  of  June,  1897,  delivered  to  Mrs. 
Sieg  at  her  residence  in  Highland  county, 
Virginia.    This  was  equivalent  to  an  order 
of  publication.    At  some  time  in  the  ycar 
1898  Mrs.  Sieg  appeared  and  filed  her  de- 
murrer, for  it  appears  that  on  the  20th  day 
of  June,  1898,  the  demurrer  was  overruled- 
In  the  printed  record  there  is  a  paper  called 
a   separate  demurrer   and  answer  of  Mrs. 
Sieg,  but  there  is  no  order  filing  her  answer. 
Her  appearance  gives  the  court  jurisdiction- 
as  to  her.     Chilhoivie  Lumber  Co.  v.  Lance^ 
50  W.  Va.  636,  41  S.  E.  128.     But  in  over- 
ruling the  demurrer  the  court  referred  the- 
case  to  a  commissioner,  without  giving  a  day 
to  answer.     This  is  assigned  as  error.    Ac- 
cording to  yeely  v.  JoneSy  16  W.  Va.  62."), 
37  Am.  Rep.  794,  and  Goff  v.  McBee,  47  W. 
Va.  153,  34  S.  E.  745,  it  was  error.     But  it 
cannot  possibly  be  prejudicial,  for  that  order 
was   interlocutory,   and  did  not  affect  thfr 
merits,  and  Mrs.  Sieg  had  more  than  a 'year 
after  that  in  which  to  file  her  answer  before- 
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final  decree.  In  the  two  eases  referred  to, 
final  decree  was  made  immediat^y  upon  fil- 
ing the  answers.  This  ease,  in  respect  to 
that  order  of  reference  and  the  answer,  is 
like  the  case  of  Foley  y.  Ruley,  43  W.  Va. 
<513,  27  S.  E.  268,  where  it  is  held  that  mere 
order  of  reference,  deciding  nothing,  may  be 
made  without  answer.  Manifestly,  it  was 
not  the  duty  of  the  plaintiff  to  compel  Mrs. 
Sieg  to  answer,  and,  while  the  court  made 
no  order  giving  her  time,  the  record  shows 
that  she  did  have  more  than  a  year  after  her 
appearance  in  which  to  file  her  answer, 
lience  she  cannot  complain  of  her  own  fail- 
ure to  answer. 

The  decree  of  the  10th  day  of  November, 

1899,  requiring  S.  B.  McClung  to  pay  over 
the  money  to  D.  G.  McClung,  administrator, 
Avas  erroneous,  for  the  reason  that  at  that 
time  the  court  had  not  judicially  determined 
how  much  the  plaintiff  was  entitled  to  re- 
T|uire  Mrs.  Sieg  to  refund.  It  was  not  a 
«uit  to  recover  unadministered  assets,  but 
•one  to  compel  reimbursement,  and  she  could 
not  be  required  to  pay  over  to  him  more 
than  was  necessary  to  reimburse  him.  By 
tliat  decree  the  report  of  the  commissioner, 
formerly  made  in  the  cause,  was  recom- 
mitted without  confirmation.  However,  on 
the  9th  day  of  April,  1900,  after  the  oom- 
missioner  had  again  reported,  the  court  con- 
firmed his  report,  and  found  that,  after  ap- 
plying on  the  claim  of  the  plaintiff  all  of 
the  money  which  had  been  paid  to  him  by 
S.  B.  McClung  under  the  former  decree, 
there  yet  remained  due  him  and  unpaid 
$421.98.  The  appeal  and  supersedeas  were 
•not  obtained  until  the  9th  day  of  April, 

1900.  Thus,  before  the  erroneous  decree 
'was  appealed  from,  the  court  had  determined 
the  amount  to  which  the  plaintiff  was  enti- 
tled, and  applied  the  fund  in  controversy  to 
its  satisfaction.  Hence  the  error  in  the  de- 
-cree  of  November  10,  1899,  was  substantially 
-corrected  by  another  decree  before  the  ap- 
peal was  taken.  At  any  rate,  it  is  made 
-certain  by  said  subsequent  decree  that  the 
error  in  the  former  one  was  not  prejudicial. 
To  warrant  a  reversal,  the  error  complained 
>of  must  be  prejudicial.  Clark  v.  Johnston, 
15  W.  Va.  804. 

There  being  no  error  in  the  decree,  it  is  to 
be  affirmed, 

A  petition  for  rehearing  having  been  filed, 
the  following  additional  opinion  was  handed 
down  December  16,  1903: 

This  case  was  decided,  and  the  foregoing 
opinion  filed,  on  March  22,  1902.  A  rehear- 
ing was  allowed,  on  petition  of  appellant, 
because  of  a  doubt  as  to  whether  she  ought  to 
be  held  for  more  than  a  ratable  proportion 
■of  the  debt,  to  be  determined  by  the  ratio 
which  the  amount  received  by  her  from  the 
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estate  bears  to  the  whole  amount  distrib- 
uted. This  question  was  extensively  dis- 
cussed on  the  rcaigument,  and  a  nuniber  of 
cases  cited  in  support  of  the  contentions  of 
the  parties,  respectively,  but  no  ease  express- 
ly deciding  the  point  has  been  produced. 
Clark  v.  WiUiama,  70  N.  G.  679,  seems  to  sup- 
port, to  some  extent,  the  argument  of  coun- 
sel for  appellant,  and  will  be  noticed  later 
on.  It  is  everywhere  held  that  a  suit  for 
reimbursement  by  the  personal  representa- 
tive, or  by  a  creditor  against  the  distrib- 
utees, for  the  x^aymcnt  of  his  debt>  must  be 
in  equity,  and  that  all  the  distributees  must 
be  made  parties,  and  that  the  decree  should 
be  against  each  distributee  for  his  ratable 
proportion  of  the  debt.  From  this  it  is  ar- 
gued that  such  ratable  proportion  is  the 
limit  of  the  liability  of  each  distributee, 
and  that  he  cannot  be  held  for  more.  An 
equally  strong  argument,  based  upon  the 
same  premise,  might  be  made  for  the  con- 
trary of  the  proposition.  If  the  liability  is 
not  joint,  but  several,  each  distributee  being 
required  to  pay  no  more  in  any  event  than 
such  share,  why  the  necessity  for  suing  all? 
Upon  a  joint  and  several  contract  the  par- 
ties to  it  may  be  sued  jointly,  or  each  may 
be  sued  separately.  Where  the  undertaking 
is  joint,  they  must  all  be  sued  together,  and 
the  decree  is  against  them  all  for  the  whole 
amount,  and,  if  necessary,  one  of  them  may 
be  required  to  pay  the  entire  amount.  If 
the  liability  of  the  distributee  is  limited  to 
a  ratable  proportion  of  the  debt,  why  may 
he  not  be  sued  separately?  Why  the  neces- 
sity for  suing  all  together  T  To  this  it  was 
answered  that  a  settlement  of  the  adminis- 
tration account  and  proof  of  the  debt 
against  the  personal  representative  are  pre- 
requisites to  a  decree.  This  is  true,  but  it 
is  not  the  reason  assigned  by  the  courts; 
for  they  say  all  the  distributees  must  be 
made  parties,  in  order  to  prevent  the  bur- 
den of  the  whole  debt  from  falling  upon  one, 
or  such  of  them  as  the  creditor  may  elect  to 
proceed  against.  This  is  forbidden,  because 
it  is  inequitable,  and  it  does  not  indicate  the 
limitation  of  liability  contended  for.  On  the 
contrary,  when  the  courts  say  all  the  distrib- 
utees and  legatees  shall  be  made  parties,  in 
order  to  prevent  the  creditor  from  requiring 
the  payment  of  an  undue  amount  from  one 
of  the  parties,  they  indicate  that  there  is  no 
limit  of  liability,  short  of  the  amount  re- 
ceived, except  the  equitable  principle  of  con- 
tribution, which  here  concerns  the  remedy 
more  than  the  right.  They  treat  the  amount 
received  by  the  distributees  as  a  fund  be- 
longing to  the  estate  and  liable  to  the  pay- 
ment of  the  debt,  and  the  distributees  are 
brought  in  as  the  joint  holders  of  that  fund, 
or  aa  being  liable  for  the  payment  of  the 
debt,  by  reason  of  their  having  received  from 
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the  estate  money  or  property  whieh  ought 
to  have  been  applied  to  the  payment  of  the 
•debt.  Then  the  eourt,  having  them  all  be- 
fore it,  in  order  to  settle  and  determine  the 
rights  of  all  the  parties  by  a  single  decree, 
ascertains  how  much  each  should  pay,  to  the 
«nd  that  the  equities  between  the  distributees 
themselves  may  be  adjusted  and  settled,  as 
well  as  the  equity  between  the  creditor  or 
personal  xeprescntative  on  the  one  side  and 
all  the  distributees  on  the  other.  It  makes 
two  settlements  by  a  single  decree,  and  ends 
all  controversies. 

This  principle  is  adverted  to  by  Judge 
Staples  in  Ryan  v.  McLeod,  32  Gratt.  367, 
374.  He  says:  "Our  attention  has  been 
called,  however,  to  an  opinion  of  Judge 
Tucker,  found  on  page  113,  vol.  2,  of  his 
Commentaries,  in  which  he  states,  'there  is 
much  reason  and  some  authority  for  the 
doctrine  that  each  heir  should  be  held  re- 
-sponsible  only  for  his  portion  of  the  debts.' 
And  he  cites  as  authority  the  cases  of  Ma- 
son V.  Peter,  1  Munf.  437 ;  Foster  v.  Cren- 
shaw, 3  Munf. '544:  Hopkirk  v.  Dennis,  2 
Munf.  326.  It  will  be  found,  upon  examina- 
-tion,  the  first  two  cases  only  decide  that  the 
lands  of  all  the  devisees  should  bear  their 
ratable  proportion  of  the  debts  in  the  first 
instance,  instead  of  decreeing  against  one 
and  turning  him  around  upon  the  others  for 
<rontribution, — a  principle  universally  con- 
<?eded  and  repeatedly  acted  upon  by  this 
-oourt.  The  last  case — that  of  Hopkirk  v. 
Dfnnis — holds  the  very  reverse  of  what 
•Judge  Tucker  supposes.  There  it  was  con- 
ceiled  that  one  of  the  devisees  had  wasted 
his  portion  of  the  estate,  and  was  insolvent. 
Til  is  court  held  that  the  chancery  court 
«rred  in  not  decreeing  that  the  other  devisee 
t^liould  pay  the  insolvent  devisee's  portion, 
in  due  and  ratable  proportions,  to  the  extent 
of  the  lands  devised." 

The  case  just  quoted  from  was  dted  in 
the  former  opinion  as  affirming  the  propo- 
sition decided  in. Hopkirk  v.  Dennis,  Some 
other  cases  were  there  cited  to  the  same  ef- 
fect, and  it  is  argued  that  they  do  not  ap- 
ply because  the  proceedings  were  against  the 
heirs  in  respect  to  real  estate  descended  and 
devised,  instead  of  legatees  and  distributees 
to  whom  the  personal  estate  had  been  paid 
over,  leaving  debts  unpaid.  And  it  is  said 
that  each  heir  is  liable  for  the  whole  amount 
because  the  statute  expressly  makes  him  li- 
able. But  it  is  to  be  noted  here  that,  not- 
withstanding the  liability  of  each  heir  to 
the  extent  of  the  value  of  the  land  which 
descended  or  was  devised  to  him,  all  the 
heirs  must  be  made  parties,  so  that  the 
principle  of  contribution  may  be  enforced 
and  applied  in  such  suit,  and  the  liability 
placed  where  the  court  can  see  that  it  ulti- 
mately belongs,  so  that  the  rights  of  all  the 
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parties  may  be  settled  once  for  all,  and  not 
by  piecemeal.  As  some  of  the  judges  say,  a 
court  of  equity  always  puts  the  saddle  on 
the  right  horse  in  the  first  instance.  This 
illustration  shows  that  there  is  nothing  in 
the  argument  of  limited  liability,  founded 
upon  the  requirement  that  all  the  distrib- 
utees shall  be  made  parties  and  contribute 
ratably  to  the  payment  of  the  debt.  It  is 
true  that  at  common  law  the  real'estate  of  a 
decedent  was  liable  in  the  hands  of  heirs  for 
record  and  specialty  debts  only,  and  that  the 
statute  now  makes  the  real  estate  liable  for 
all  debts.  It  makes  it  assets  for  the  pay- 
ment of  debts  in  case  of  a  deficiency  of  per- 
sonal property.  The  effect  is  merely  to  place 
real  estate  on  the  same  footing  as  personal 
property  respecting  the  debts  of  the  de- 
cedent after  the  personal  estate  has  been 
exhausted,  and  proceedings  to  enforce  pay- 
ment of  a  debt  out  of  real  estate  in  the 
hands  of  the  heirs  are  conducted  upon  the 
same  principle  as  that  which  governs  the  en- 
forcement of  payment  out  of  the  personal 
property  in  the  hands  of  legatees  or  distrib- 
utees. 

Another  argument  is  based  upon  the  stat- 
ute authorizing  personal  representatives  to 
require  the  execution,  by  distributees  and 
legatees,  of  bonds  with  security,  conditioned 
to  refimd  due  proportions  of  any  debts  or 
demands  which  may  afterwards  appear 
against  the  decedent  and  of  the  costs  at- 
tending their  recovery.  Adopting  the  same 
line  of  argument,  the  court,  in  Clark  v. 
WiUiams,  70  N.  C.  679,  reaches  the  conclu- 
sion that,  where  refunding  bonds  have  not 
been  taken  and  one  distributee  has  become 
insolvent,  the  others  are  not  required  to 
make  up  his  portion  of  the  debt.  This  is 
exactly  the  opposite  of  what  the  Virginia 
court  holds  respecting  real  estate  in  the 
hands  of  the  heirs.  The  reason  assigned  for 
the  decision  is  faulty.  What  is  the  effect 
of  this  statute  when  the  personal  representa- 
tive puts  it  in  force?  It  lays  upon  each  dis- 
tributee the  same  burden  that  a  court  of 
equity  would  ultimately  put  upon  him,  and 
makes  him  give  security  for  the  payment  of 
the  amoimt.  It  goes  to  the  end  of  any  pos- 
sible future  assertion  of  a  demand  against 
the  distributees  by  suit  in  equity,  and  re- 
quires each  one  to  give  bond  with  security 
to  do  that  which  a  decree,  settling  the  rights 
of  all  parti  OS  in  respect  to  any  outstanding 
and  unpaid  debts  against  the  estate,  wouid 
require  him  to  do.  It  in  no  way  indicates 
or  determines  the  nature  or  extent  of  the 
primary  liability  of  a  distributee,  or  his  lia- 
bility when  no  bond  has  been  given.  As  a 
bond  with  security  is  exacted  by  this  stat- 
ute, the  case  stands  upon  an  entirely  dif- 
ferent footing.  The  statute  does  not  limit 
the  liability  without  requiring  bond  with  se- 
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curity.  This  argues,  if  anything,  that,  in 
the  absence  of  security  for  his  due  propor- 
tion of  the  debt,  the  liability  of  the  distrib- 
utee would  be  greater;  otherwise  the  out- 
standing debt  might  not  be  paid.  It  would 
not  be^  in  case  of  the  subsequent  insolvency 
of  any  one  or  more  of  the  distributees,  if 
each  is  only  liable  ratably.  Security  by 
each  for  the  payment  of  his  share  is  a  pro- 
vision against  such  contingency. 

The  view  adopted  by  this  court  seems  to 
be  supported  by  authorities  as  well  as  rea- 
son. In  Sanders  v.  Godley,  23  Ala.  479, 
the  court  said:  "The  chancellor  will  render 
a  decree  in  favor  of  complainant  against  the 
respective  parties  for  their  several  portions 
as  aforesaid,  and  allow  some  short  delay  for 
the  payment  of  the  same,  and  shall  further 
decree  that,  if  the  whole  amount  be  not  paid 
by  such  time,  execution  may  issue  against 
any  or  either  of  said  parties  defendants,  to 
the  extent  of  the  property  respectively  re- 
ceived by  them,  until  the  whole  is  paid."  The 
Virginia  court  makes  no  distinction  be- 
tween the  legatees  and  heirs  in  respect  to 
the  payment  of  the  debt  of  a  decedent. 
*' Where  legatees  are  called  upon  to  refund 
at  tlic  suit  of  a  creditor,  the  general  prin- 
ciple is  that  all  must  be  before  the  court, 
and  tlie  burden  apportioned  among  them,  if 
it  can  be  done,  without  material  delay  or  in- 
jury to  the  creditor.  But  if  some  of  the  leg- 
atees are  insolvent,  the  others  will  be  re- 
quired to  make  good  the  deficiency  to  the 
extent  of  what  they  have  received.*'  Leake 
V.  Leake,  75  Va.  792  (syl.  point  9).  The 
South  Carolina  court  clearly  affirms  the 
same  principle.  Lanier  v.  Griffin,  11  S.  C. 
565,  holds:  "Tlie  demand  of  a  creditor  of 
testator  against  the  legatee,  who  has  re- 
ceived his  legacy,  leaving  a  debt  of  the  tes- 
tator unpaid,  without  available  assets  for 
its  payment,  is,  in  equity,  in  the  nature  of 
an  action  for  money  had  and  received.  .  .  . 
Held,  further,  that  the  legatees  and  devisees 
were  liable  to  the  ward  to  the  extent  of  as- 
sets received,  but  that  no  personal  liability 
attached  to  the  executors.  Held,  further, 
that  the  legacies  were  liable  to  respond  be- 
fore the  lands  specifically  devised  could  be 
applied,  and  that  the  decree  should  have  es- 
tablished the  liability  of  all  the  legatees 
and  devisees  inter  sese  to  contribution." 

The  authorities  fully  sustain  the  proposi- 
tion that  the  liability  of  the  distributees 
rests  upon  the  tlieory  of  assets  of  the  de- 
cedent's estate  in  their  hands  as  a  trust 
fund.  That  being  true,  each  one  is  primari- 
ly liable  to  the  extent  of  the  amount  of  the 
fund  held  by  him.  "That  a  creditor  may 
follow  assets  in  the  hands  of  the  legatees, 
to  whom  they  have  been  delivered  in  igno- 
rance of  the  creditor's  demand,  has  been  an 
established  principle  of  this  court  from  the 
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earliest  period  of  the  decisions  in  which  we 
have  any  traces."  Lord  Cottenham,  in 
March  v.  Russell,  3  Myl.  &  G.  31,  6  L.  J.  Oh. 
N.  S.  303,  1  Jur.  588.  *'li  a  creditor  doe^ 
not  come  in  till  after  the  executor  has  paid 
away  the  residue,  he  is  not  without  remedy, 
though  he  is  barred  the  benefit  of  that  de- 
cree. If  he  has  a  mind  to  sue  the  legatees 
and  bring  back  the  fund,  he  may  do  so.'' 
Lord  Kldon,  in  Gillespie  v.  Alexander,  3 
Russ.  Ch.  13C,  27  Revised  Rep.  35.  *'But 
the  legatees  and  distributees,  although  there 
was  an  original  deficiency  of  assets,  are  not 
at  law  suable  by  the  creditor.  Yet  he  has  a 
clear  right  in  equity,  in  such  a  case,  to  fol- 
low the  assets  of  the  testator  into  their 
hands  as  a  trust  fimd  for  the  payment  of 
his  debt.  The  legatees  and  distributees  niv 
in  equity  treated  as  trustees  for  this  pur- 
pose; for  they  are  not  entitled  to  anything, 
except  the  surplus  of  the  assets  after  all  the 
debts  are  paid.  Besides,  they,  in  the  case 
put,  being  ultimately  responsible  to  pay  the 
debt  to  the  executor  out  of  such  assets,  if 
the  executor  should  be  compelled  to  pay  it 
to  the  creditor  by  a  suit  at  law,  may  be 
made  immediately  liable  to  the  creditor  in 
equity."  Story,  Eq.  Jur.  §  1251.  *^n  the 
course  of  the  administration  of  estates,  ex- 
ecutors and  administrators  often  paj  debts 
and  legacies  upon  the  entire  confidence  that 
the  assets  are  suificient  for  all  purposes. 
It  may  turn  out,  from  unexpected  occur- 
rences, or  from  debts  and  claims  made 
known  at  a  subsequent  time,  that  there  is  a 
deficiency  of  assets.  Under  such  circum- 
stances they  may  be  entitled  to  no  relief  at 
law.  But  in  a  court  of  equity,  if  they  have 
acted  with  good  faith  and  with  due  caution, 
they  will  be  clearly  entitled  to  it  upon  the 
ground  that  otherwise  they  will  be  innocent- 
ly subjected  to  an  unjust  loss  from  what  the 
law  itself  deems  an  accident."     Id.  $  90. 

It  is  urged  that,  conceding  the  jurisdiction 
and  power  of  the  courts  of  this  state  to  sub- 
ject, to  the  payment  of  this  debt,  the  fund 
received  by  Mrs.  Si  eg,  it  ought  not  to  be 
done,  because  it  is  inequitable,  and  the  plain- 
tiff ought  to  be  required  to  go  into  another 
jurisdiction  in  which  the  remedy  is  more 
complete.  This  phase  of  the  case  has  been 
discussed  in  the  former  opinion.  It  is  true 
that  in  Dickinson  v.  Hoomes,  8  Gratt.  353. 
416,  Judge  Moncure  says:  "But  cases  may 
sometimes  occur  in  which,  all  things  consid- 
ered, it  may  be  more  convenient  to  turn 
over  the  parties  to  a  foreign  jurisdiction:" 
but  the  plaintiff  here  is  proceeding  in  the 
courts  of  the  state  in  which  he  was  ap- 
pointed administrator,  and  the  process  of 
whose  courts  was  used  for  the  collection  of 
the  assets  which  formed  the  trust  fund  for 
the  payment  of  this  debt.  In  this  state  hi'* 
accounts  are  to  be  settled  according  to  the 
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law  oi  this  state.  To  turn  him  around  to  a 
foreign  jurisdiction  may  be  as  inconvenient 
and  as  inequitable  as  to  require  this  distrib- 
utee to  pay  the  debt  here.  Even  in  Dickin- 
son V.  Hoomes,  heirs  residing  in  Virjjinia 
Avcre  made  to  account  for  the  value  of  lands 
In  the  state  of  Kentucky  which  had  de- 
scended to  them. 

We  do  not  believe  there  is  anything  in 
this  case  which,  on  equitable  principles,  re- 
quires the  courts  to  decline  to  take,  jurisdic- 
tion of  it.  Hence  the  decree  should  be  af- 
£rmed« 


John   O'HANLIN 

V. 

CARTER  OIL  COMPANY,  Plff.  in  Err. 

V  •    •    •    ■   •    •    •  •  •       Vfi.«*««aJ 

*  Streets    and    sldeiiralks    are    deslfrned 
for  tlie  use  of  tbe  public,    and   the  use 

of  them  by  an  Individual  Himply  for  his  own 
convenience  and  accommodation,  uuaccom- 
palned  by  any  public  use,  as  for  drains,  pri- 
vate crossings,  sewers,  vaults,  cesspools,  or 
other  obstructions  or  excavations,  is  unau- 
thorized, and  essentially  a  nuisance,  for  which 
auch  individual  Is  liable  for  all  damages  sus- 
tained In  consequence  of  the  improper  ap- 
propriation of  the  street  or  sidewalk  to  his 
mere  personal  use. 

(February  2,  1904.) 

ERROR  to  the  Circuit  Court  for  Ty^er 
County  to  review  a  judgment  in  favor 
of  plaintiflf  in  an  action  brought  to  recov- 
er damages  for  injuries  alleged  to  have  been 
tiegligenUy  inflicted  on  plaintiff's  ch|ld.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roberts  A  Carter  and  T.  P. 
^aeoba  for  plaintiff  in  error. 

Messrs.  J.  W.  Molntire  and  TKayer 
SCelvia  Molntire,  for  defendant  in  error: 

While  the  Carter  Oil  Company  is  con- 
veying steam  by  means  of  pipes  tli rough 
the  city,  "it  is  bound  to  exercise  a  degree 
of  care  and  skill  proportioned  to  the  dan- 
ger incident  to  the  business." 

Pottstown  Oas  Co.  v.  Murphy,  39  Pa. 
-257;  Biphins  v.  Birmingham  d  8.  Oaslight 
Co.  6  Hurlst.  &  N.  250,  30  L.  J.  Exch.  n!  S. 
60,   7  Jur.  N.  S.  213,  9  Week.  Rep.   168; 
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Brown  v.  Neir  York  Gaslight  Co.  Anthon, 
X.  P.  351;  4  Wait,  Act.  -t  Def.  p.  672. 

This  is  SI  high  degree  of  care. 

2  Jaggard.  Torts,  pp.  867-809. 

It  matters  not  bv  what  authoritv  the  de- 
fendant  used  the  streets  to  lay  steam  pipes, 
as  it  owed  a  duty  to  the  public. 

1  Addison,  Torts,  pp.  43,  546;  Esherg 
Cigar  Co.  v.  Portland^  34  Or.  282,  43  L. 
R.  A.  435,  75  Am.  St.  Rep.  651,  55  Pac. 
961;  Koelsch  v.  Philadelphia  Co.  152  Pa. 
355,  18  L.  R.  A.  759,  34  Am.  St.  Rep.  653, 
26  Atl.  522;  Bowser  v.  Cumberland  cG  P. 
R.  Co.  80  Md.  146,  27  L.  R.  A.  154,  45 
Am.  St.  Rep.  332,  30  Atl.  906;  Chase, 
Lead.  Cas.  on  Torts,  221;  Marshall  v.  Wei- 
wood,  38  X.  J.  L.  339,  20  Am.  Rep.  394; 
Underbill,  Torts,  313;  Jaggard,  Torts,  462; 
Snyder  v.  Wheeling  Electrical  Co.  43  W. 
Va.  661,  39  L.  R.  A.  499,  64  Am.  St.  Rep. 
922,  28  S.  E.  733. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

On  the  17th  day  of  May,  1900,  John 
O'Hanlin,  the  defendant  in  error,  com- 
menced a  civil  action,  before  a  justice  of 
the  peace  of  Tyler  county,  against  the  Car- 
ter Oil  Company,  a  corporation,  for  dam- 
ages for  an  alleged  wrong.  The  summons, 
which  contains  the  only  description  of  the 
cause  of  action  found  in  the  record,  al- 
leges that  on  the  day  of   September, 

1899,  in  the  city  of  Sistersville,  in  the  said 
county  of  Tyler,  the  defendant  was  the 
owner  of  a  steam  pipe  or  line  used  in  con- 
veying steam,  which,  among  other  points, 
was  buried  on  Virginia  street,  in  said  city; 
that  defendant  wilfully  and  negligently 
caused  said  steam  pipe  or  line  to  remain 
on  said  street,  and  to  be  used  in  convey- 
ing hot  and  scalding  steam,  while  in  a  de- 
fective, unsafe,  and  dangerous  condition, 
which  defects  were  well  known,  at  and  be- 
fore the  time  last  mentioned,  to  said  de- 
fendant; that  at  the  time  last  mentioned, 
while  plaintiff's  daughter,  Alice,  aged  five 
years,  was  passing  over  and  along  said  Vir- 
ginia street,  in  said  city,  the  earth  directly 
over  said  steam  pipe  or  line,  softened  by  es- 
caping steam,  from  said  defective  steam  pipe 
or  line,  gave  way,  precipitating  his  said 
daughter,  Alice,  into  the  orifice  which  w.'.s 
filled  with  hot  water  and  scalding  steam, 
which   was    then   and   there   escaping   from 


Note. — As  to  right  of  person  injured  by  de- 
fect in  street  to  bring  action  against  the  person 
causing  such  defect,  even  though  the  municipal- 
ity might  have  been  held  liable,  see  note  to 
<;ate8  V.  Pennsylvania  R.  Co.  16  L.  R.  A.  554. 

For  a  case  in  this  series  holding  that  an  abut- 
ting owner  is  not  liable  for  injury  caused  by  a 
•defect  in  the  sidewallc  where  the  defect  was  not 
the  result  of  his  wilful  act  or  neglect,  see  Boch- 
4'8ter  V.  Campbell,  10  L.  R.  A.  393. 
4)6  L.  R.  A. 


For  another  case  in  this  series,  holding  that 
a  person  maintaining  a  vault  under  the  sidewallc 
is  not  liable  for  an  injury  caused  by  the  bi^eak- 
ing  of  a  flagstone  in  the  walk  in  the  absence  of 
negligence,  where  the  vault  was  made  with  the 
consent  of  the  municipal  authorities,  see  Bab- 
bage  V.  Powers,  14  L.  R.  A.  398 ;  see  also  cases 
in  note  thereto,  as  to  duty  of  persons  maintain- 
ing excavations  under  highway. 
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said  steam  pipe  or  line,  scalding  and  burn- 
ing his  said  daughter,  Alice,  on  the  legs, 
arms,  hands,  and  body,  for  which  plain- 
tiff claimed  $300  damages.  There  was  a 
trial  of  the  action  by  the  said  justice,  and 
judgment  rendered  by  him  against  the  de- 
fendant for  $250,  with  costs.  From  this 
judgment  the  defendant  was  granted  an  ap- 
peal to  the  circuit  court  of  said  county, 
Avherein  the  action  was  again  tried  upon 
the  pleadings  made  up  before  the  justice, 
and  upon  the  plea  by  the  defendant  of  ''not 
guilty  of  the  trespass  in  the  declaration 
mentioned,"  and  joinder  therein  by  plain- 
tiff filed  in  the  circuit  court.  The  latter 
trial  was  by  a  jury. 

At  the  close  of  plaintiff's  evidence  in 
chief,  the  defendant  moved  to  exclude  the 
same  from  the  jury,  which  the  court  re- 
fused to  do,  and  the  defendant  excepted. 
The  defendant  then  introduced  its  evi- 
dence, and  demurred  to  the  evidence  ad- 
duced in  the  case,  in  which  demurrer  the 
plaintiff  joined.  Thereupon  the  jury  found 
the  usual  conditional  verdict,  assessing  the 
plaintiff's  damages  at  $165,  if  the  law 
should  be  for  him.  Upon  consideration 
thereof,  the  court  overruled  the  said  de- 
murrer, and  rendered  judgment  upon  the 
verdict  against  the  defendant  for  said  $105, 
and  for  the  plaintiff's  costs,  both  in  court 
and  before  the  justice.  To  the  ruling  and 
judgment  of  the  court  aforesaid,  defend- 
ant excepted,  and  also  moved  the  court  to 
set  aside  said  verdict  and  judgment  and 
grant  it  a  new  trial  of  the  action,  which 
the  court  also  refused  to  do,  and  the  de- 
fendant again  excepted.  The  several  rul- 
ings of  the  court,  the  exceptions  thereto  by 
defendant  and  all  of  the  evidence  intro- 
duced and  considered  on  the  trial  are  eer- 
tified  in  bills  of  exception  and  made  parts 
of  the  record.  To  the  last-mentioned  judg- 
ment the  defendant  was  granted  a  writ  of 
error,  and  assigns  various  errors  in  the 
record  of  the  proceedings  in  the  circuit 
court,  not  necessary  to  be  here  set  out 
in  detail. 

The  material  statement  of  the  alleged 
negligence  of  the  defendant  in  the  sum- 
mons, treated  as  a  declaration,  is:  That  the 
defendant  was  the  owner  of  a  steam  pipe  or 
lino  used  in  conveying  steam,  which,  nnion(< 
other  points,  was  buried  on  Virginia  street, 
in  said  city;  that  defendant  wilfully  and 
negligently  caused  said  steam  pipe  or  line 
to  remain  on  said  street,  and  to  be  used 
in  conveying  hot  and  scalding  steam,  while 
in  a  defective,  unsafe,  and  dangerous  con- 
dition, which  defects  were  well  known  to 
said  defendant  at  and  before  the  time  Igst 
mentioned. 

The  facts  are:  Prior  to  July,  1899, 
plaintiff  in  error,  the  Carter  Oil  Company, 
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owned  a  certain  oil  well  in  Sistersville, 
near  Virginia  street.  This  street  was  then 
unpaved,  and  without  curb  lines  or  side- 
walks. The  company  had  a  boiler  house, 
from  which  a  2-inch  steam  line,  belonging- 
to  it,  ran  across  the  street  to  its  said  oil 
well.  About  the  time  last  mentioned,  the 
city  of  Sistersville  gave  notice  to  the  said 
company  to  lower  its  steam  line,  so  that 
pavement  of  the  street,  which  had  been 
determined  upon  by  the  city,  could  be  laid 
over  said  line.  The  steam  line  was  there- 
upon lowered  by  the  company  as  directed. 
This  work  was  done  under  the  direction 
of  the  foreman  of  the  company  and  the 
city  engineer,  and  to  the  satisfaction  of  the 
latter.  Not  long  before  the  paving  wa;^ 
done,  one  O.  P.  Collins  had  built  a  dwell- 
ing house  over  the  steam  line.  The  dis- 
tance between  the  house  and  the  curb  line 
of  the  street,  after  it  was  put  in,  was  about 
10  feet.  Between  the  curb  line  and  the 
house  the  ground  was  lower  than  the  level 
of  the  paved  street.  After  the  steam  line 
was  lowered  it  passed  through  the  curb  line,, 
but  remained  some  distance  above  the  sur- 
face of  the  groimd,  between  the  curb  and 
the  house.  Under  the  pavement  of  the 
street,  the  steam  line  was  incased  in  an- 
other iron  pipe,  but  between  the  curb  and 
the  house  it  was  inclosed  in  a  wooden  steam 
box,  supported  by  what  is  called  a  ''horse,*'' 
made  by  nailing  two  legs  on  a  board  or 
other  piece  of  timber.  Some  of  the  dirt 
excavated  and  taken  from  the  street,  pre- 
paratory to  the  paving  of  it,  was  used  in 
bracing  and  holding  the  curb  in  plaee  at 
the  point  where  the  steam  line  passed 
through*  it,  and  some  of  it  was  placed  at  the 
point  where  the  line  passed  under  the  house. 
Some  time  after  the  curbing  had  been  put 
in  and  the  steam  line  covered  in  front  of 
the  house  as  aforesaid,  other  filling  with 
dirt  was  done  there  by  someone  other  thaa 
the  Carter  Oil  Company,  and  without  it!^^ 
knowledge.  By  whom  it  was  done  the  evi- 
dence does  not  show,  but  it  strongly  tends- 
to  prove  that  the  employees  of  the  city 
did  it.  The  dirt  filling  on  the  steam  pipt\ 
where  it  left  the  curbing  was  about  3  feet 
in  thickness.  This  filling  along  the  curb 
was  not  paved,  but  was  used  and  traveled 
as  a  sidewalk. 

On  the  1st  day  of  September,  1899,  whilt- 
said  Alice,  who  had  gone  to  the  Collins 
house  on  a  visit  the  day  before,  was  play- 
ing on  the  fill  or  dirt  sidewalk  over  the 
steam  line,  her  foot  and  leg  wenti  down  in 
a  hole  or  opening  filled  with  hot  mud  and 
escaping  steam,  and  they  were  burned.  Misa> 
MoUie  Collins,  the  only  witness  for  the 
plaintiff  who  testified  as  to  the  condition 
of  the  place  where  the  accident  occurred, 
says  that  she  came  with  Alice  to  Collins*a 
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the  day  before  from  New  Martinsville, 
where  they  both  resided;  that  Alice  was 
playing,  out  where  the  pavement  should 
have  been;  that  she  heard  a  scream,  and 
went  out  to  see  what  was  the  matter;  that 
the  ground  had  given  away,  and  let  the 
child  in  where  the  steam  pipe  was;  that  she 
did  not  live  there  (at  the  Collins  house), 
but  that  the  most  of  the  time  she  was 
there;  the  place  (where  the  accident  oc- 
curred) seemed  to  be  wet  all  the  time;  it 
seemed  to  be  kind  of  sunk;  there  diiln't 
seem  to  be  any  steam;  but  it  seemed  wet. 
"I  suppose  the  steam  waa  there.  I  looked 
in  alterwards,  and  it  was  hot  just  like 
lime;  like  lime  would  boil;  and  it  was  hot, 
for  I  don't  know  how  long,  after  the  child 
was  burned,  till  you  couldn't  put  your 
hand  in  it  at  all;  and  the  hole  was  large 
enough  for  the  child  to  get  her  leg  in." 
bhe  testified  that  on  other  visits  to  Col- 
lins, who  is  her  brother,  she  noticed  this 
wet  place,  but  saw  no  steam  escaping;  that 
she  made  no  complaint  to  anyone  about 
seeing  the  wet  place;  that  there  was  noth- 
ing in  that  to  indicate  that  steam  was 
under  it;  that  it  was  just  damp  looking,— 
that  was  all.  The  evidence  further  shows 
that  after  the  accident,  at  the  point  where 
it  occurred,  the  steam  line  was  examined, 
and,  a^  the  witness  states,  "there  under 
the  ground  it  seemed  to  be  a  little  bit 
steam-soaked  for  about  12  feet,  and  the  line 
where  it  was  joined  had  went  out,  pulled 
out  about  one  thread;  that  was  the  extent. 
When  we  put  the  steam  through  we  saw  on- 
ly a  small  seep  in  the  line.  .  .  .  Tliat 
was  where  the  collar  was  connected  on." 
Witness  further  stated  that  he  had  been  in 
the  oil  business  since  1881;  that  the  union 
of  the  steam  line  made  at  the  point  where 
the  accident  occurred  was  a  proper  one; 
that  the  material  used  was  such  as  is  or- 
dinarily used  for  a  steam  line  throughout 
the  oil  country;  that  the  joint  was  on  when 
the  steam  line  was  lowered,  and  at  the  time 
of  the  examination  there  was  a  slight  sag 
in  the  pipe,  caused  by  the  weight  of  the 
fill  of  dirt  upon  it,  outside  of  the  curbing; 
that  this  weight  caused  the  pipe,  where  it 
was  screwed  into  the  back  of  the  imion,  to 
pull  out  about  one  thread;  and  that  steam 
Reeped  or  leaked  out  around  the  threads. 
It  further  appears  that  the  steam  pipe  was 
of  good  material,  as  good  as  new,  A  No. 
1,  and  properly  joined  together,  put  down 
at  the  point  of  the  accident  in  the  usual 
manner,  and  that  it  had  sufficient  strength 
to  withstand  the  weight  of  the  first  fill. 
It  is  also  shown  that  the  company  had  no 
notice,  and,  so  far  as  the  record  discloses, 
no  other  person  had  any  knowledge  that 
the  steam  line  was  defective,  or  out  of  re- 
pair, until  after  the  accident  happened. 
66L.R.  A. 


Another  witness  testified  that  the  quality 
of  the  steam  line  at  the  place  of  the  ac- 
cident was  as  good  as  is  used  in  that  cluss. 
of  business,  and  that  with  the  weight 
which  was  upon  it  there,  after  the  second 
lot  of  dirt  was  placed  thereon,  a  pipe  line- 
of  the  best  material  would  have  sagged.  It 
is  also  proved  that  the  company  did  not 
know  who  put  the  dirt  or  fill  on  the  stcam^ 
line  the  second  time,  but  that  it  would 
have  been  the  duty  of  the  city  to  place 
it  there. 

Another  witness  says  that  he  was  super- 
intendent of  the  streets  of  the  city  whoa 
the  accident  occurred;  that  he  did  the  grad- 
ing and  paving  of  the  street  at  that  point;, 
that,  representing  the  city,  he  had  the  dirt 
from  the  street  filled  in  between  tlie  curb* 
and  the  Collins  house.  The  foreman  of 
the  company  says  that  his  duty  for  some- 
time called  him  twice  a  day  to  a  well 
within  100  feet  of  the  place  of  the  acci> 
dent,  and  in  plain  view  of  it,  but  that  his 
attention  was  never  called  to  any  leak 
in  tlie  pipe,  and  that  he  saw  nothing  there- 
that  indicated  a  leak. 

We  must  therefore  conclude  from  the  evi- 
dence that  the  steam  line  was  lowered  by^ 
direction  of  the  city  in  a  proper  manner^ 
and  to  its  satisfaction;  that  the  dirt  filV 
placed  over  the  steam  line  was  necessary,, 
as  well  to  cover  the  line,  as  to  brace  and 
hold  in  place  the  curb;  that  it  was  used 
and  traveled  by  the  public  as  a  sidewalk; 
that  the  material  used  in  the  steam  line- 
was  of  good  quality,  properly  joined  togeth- 
er, and  of  sufficient  strength  to  have  with- 
stood the  weight  of  the  first  fill;  that  other 
dirt  was  afterwards  put  on  the  sidewalk 
at  the  point  where  the  steam  line  crossed, 
under  it;  that  tnis  additional  weight  caused 
the  threads  of  the  pipe  to  break,  and  there- 
by a  leak  of  the  steam  occurred;  that  the- 
escaping  steam,  and  hot  mud,  the  result  of 
the  escaping  steam,  caused  the  injury  to 
plaintifiTs  daughter ;  and  that  defendant  had 
not  knowledge  of  the  defect  in  the  steam  line^ 
until  after  the  accident.  There  is  no  con- 
flict in  the  evidence,  or  dispute  about  the* 
facts   proved. 

This  full  statement  of  the  case  has  been 
made  because  the  defendant  seems  to  rest 
its  defense  upon  the  theory  that  it  placed 
its  steam  pipe  under  the  street  and  side- 
walk by  permission  of  the  city  authorities,, 
and  opef^ted  it  in  a  lawful  business  with, 
due  care  and  skill;  that  it  is  not  guilty 
of  negligence;  and  is  not  liable  to  the  plain- 
tiff in  damages  for  the  alleged  injury  oc- 
casioned by  the  defect  in  its  steam  pipe,, 
of  which  it  had  no  notice,  and  could  havo 
had  no  knowledge,  under  the  circumstances. 

Sister&ville  is  an  incorporated  city,  and 
is  given  the  authority  by,  and  charged  with 
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the  duty  under,  its  charter,  to  lay  oflf,  va- 
cate, close,  open,  alter,  grade,  and  keep  in 
^ood  repair  the  roads,  streets,  alleys,  pave- 
ments, sidewalks,  crosswalks,  drains,  and 
gutters  therein,  for  the  use  of  the  citizens 
and  of  the  pul^lic;  to  improve  and  light  the 
«ame,  and  to  keep  them  free  from  obstruc- 
tions of  every  kind;  and  it  also  has  author- 
ity to  raise  the  necessary  revenues  for  its 
municipal  purposes  and  expenses.  Acts 
1899,  chap.  4,  §  28.  '*lt  is  a  principle  of 
nearly  universal  acceptation  in  this  coun- 
try that  when  a  city  or  town  is  incorpo- 
rated, and  is  given  control  over  the  streets 
and  walks  within  its  corporate  limits,  and 
is  empowered  to  provide  the  means  to  make 
And  repair  them,  the  corporation  not  on- 
ly assumes  this  duty,  but  by  implication 
agrees,  to  perform  it  for  the  benefit  and 
protection  of  all  who  may  have  occasion 
to  make  use  of  these  public  easements,  and 
that  for  failure  in  the  discharge  of  this 
<luty  the  corporation  is  responsible  to  the 
party  injured."  Wilson  v.  WJ^eeling,  19 
W.  Va.  323,  324,  42  Am.  Rep.  780.  Section 
53  of  chapter  43  of  the  Code  of  1899  pro- 
vides that  '^any  person  who  sustains  an 
injury  to  his  person  or  property  by  reason 
•of  a  public  road,  or  bridge,  in  a  county,  or 
by  reason  of  a  public  road,  bridge,  street, 
«idewalk,  or  alley  in  an  incorporated  city, 
Tillage,  or  town,  being  out  of  repair,  may 
recover  all  damages  sustained  by  him  by 
reason  of  such  injury,  in  an  action  on  the 
•case  in  any  court  of  competent  jurisdiction, 
against  the  county  court,  city,  village,  or 
town  in  which  such  road,  bridge,  street, 
-sidewalk,  or  alley  may  be,  except  that  such 
-city,  village,  or  to>vn  shall  not  be  subject 
to  such  action,  unless  it  is  required  by  its 
■charter  to  keep  the  road,  bridge,  street, 
sidewalk,  or  alley  therein,  at  the  place 
where  such  injury  is  sustained,  in  repair." 
Numerous  cases  have  arisen  under  this 
statute,  and  been  decided  by  this  court,  in 
Tvhich  the  liability  of  municipal  corpora- 
tions thereunder  has  been  well  considered, 
•and  the  law  upon  that  question  settled  in 
this  state.  Chapman  v.  Milton,  31  W.  Va. 
384,  7  S.  E.  22;  Oihson  v.  Huntington,  38 
W.  Va.  177,  22  L.  R.  A.  561,  46  Am.  St. 
Rep.  853,  18  S.  E.  447 ;  Yeager  v.  Bluefield, 
40  W.  Va.  484,  21  S.  E.  752;  Van  Pelt  v. 
-Clarksburg,  42  W.  Va.  218,  24  S.  E.  878. 
In  Biggs  v.  Huntington,  32  W.  Va.  55,  61, 
•9  S.  E.  51,  53,  the  court  says:  **I«  will  be 
observed  that  the  statute  in  express  terms 
makes  the  town  liable  for  damages  for  in- 
juries sustained  by  reason  of  a  defect  in 
a  public  street  or  sidewalk.  Tlie  language 
is  unqualified,  and  without  exception  or 
limitation;  and  therefore  the  question  of 
notice  or  want  of  care  on  the  part  of  the 
town  is  altogether  immateriaL  If  the 
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street   or   sidewalk   was   in   fact   def(i:tive, 
and  such  defect  caused   the  injury  to  the 
plaintiff,   it  is  no  defense  on  the   part  of 
the  town  that  it  had  exercised  great  care 
in    repairing   the   street    or    sidewalk.      It 
is  only  necessary  in  such  suit  to  all^e  and 
prove  the  existence  of  the  defect,  and  that 
the    injury    was    occasioned    thereby."      In 
Sheff  V.  Huntington,  16  W.  Va.  307    (Syl, 
point  1),  it  is  held:     "If  a  person  is  in- 
jured by  reason  of  a  public  road  being  out 
of  repair,  the  corporation  whose  legal  duty 
it  is  to  keep  the  road  in  good  repair  is  lia- 
ble to  him  for  damages,  whether  it  had  no- 
tice of  such  defect  or  not."    Evans  v.  Hunt- 
ington, 37  W.  Va.  601,  16  S.  E.  801.     The 
law  is  not  more  lenient  to  an   individual 
who  causes    the   streets    or  sidewalks  of  a 
city  or  town  to  be  defective  or  dangerous 
than  it  is  to  the  city  or  town  itself  which 
p^mits   such    acts   to   be   done,   or   allows 
dangerous   agencies   thereon    or   thereunder 
to    remain    unromoved    or    unabated.     In 
some    instances   the   law   expressly    confers 
upon    corporations    organized    to   construct 
and   maintain   works  of  public  utility   the 
right  to  occupy  and  use  streams  of  w^at<'r 
water   courses,     streets,    highways,     roads, 
turnpikes,  and  canals,  but  upon  condition 
that   such   corporations   shall    restore    the 
stream,  water  course,  street,  highway,  road, 
turnpike,  or  canal,  intersected  or  touched, 
to  its  former  state,  or  to  such  state  as  not 
unnecessarily  to  impair  its  usefulness,  ami 
to  keep  the  part  thereof  so  used  in  repair. 
But  we  find  no  authority  in  the  charlor  of 
Sistersville,  or  in  the  general  statute,  al- 
lowing the  occupation  or  use  of  the  public 
streets  of  that  city  by  individuals  for  their 
own  benefit  or  mere  personal   convenience. 
In  Dygert  v.  Schenck,  23  Wend.  446,  35  Am. 
Dec.  575,  it  is  held  that  "where  the  owner 
of  land  over  which  a  public  highway  passes 
digs  a  race  way  across  the  road  to  conduct 
water  to  his  mill,  and  builds  a  bridge  over 
the  race  way  and  an  injury  is  sustained  bv 
anyone  in  consequence  of  the  bridge  being 
out  of  repair,  such  owner  is  liable  in  dam- 
ages to  the  party  aggrieved;"  and  in  Con- 
greve  v.  Smith,  18  N.  Y.  79,  82,  it  is  said 
that  "the  general  doctrine  is  that  the  pub- 
lic are  entitled  to  the  street  or  highway  in 
the  condition  in  which  they  ))laoed  it;  and 
whoever,   without    special    authority,    ma- 
terially   obstructs    it,    or    renders    its    use 
hazardous  by  doing  anything  upon,  above, 
or  below  the  surface,   is  guilty  of  a   nui- 
sance; and,  as  in  all  other  cases  of  public 
nuisance,     individuals     sustaining     special 
damage  from  it,  without  any  want  of  due 
care  to  avoid  injury,  have  a  remedy  by  ac- 
tion against  the  author  or  person  continu- 
ing  the   nuisance.      No    question    of   negli- 
gence can  arise,  the  act  being  wrongful.    It 
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13  as  much  a  wrong  to  impair  the  safety 
of  a  street  by  undermining  it  as  by  plae- 
inp:  objects  upon  it.  There  can  be  no  dif- 
ference in  regard  to  the  nature  of  the  act 
or  the  rule  of  liability,  whether  the  fee  of 
the  land  within  the  limits  of  the  ease- 
ment is  in  a  municipal  corporation,  or  in 
him  by  whom  the  act  complained  of  was 
<lone;  in  either  case^  the  act  of  injuring  the 
•easement  is  illegal."  It  is  a  general  legal 
principle  that  there  can  be  no  rightful 
permanent  use  of  a  public  highway  by  in: 
•dividuals  for  private  purposes.  Elliott, 
Roads  &  Streets,  §  645.  This  court,  in 
-i^urry  v.  Manningtan,  23  W.  Va.  '14,  17, 
;said:  "Streets  and  sidewalks  are  designed 
for  the  use  of  the  public,  and  the  use  of 


them  by  an  individual,  simply  for  his  own 
convenience  and  accommodation,  unaccom- 
panied by  any  public  use,  as  for  drains, 
private  crossings,  sewers,  vaults,  cesspools, 
or  other  obstructions,  is  unauthorized  and 
essentially  a  nuisance,  for  which  such*^  in- 
dividual is  liable  for  all  damages  sustained 
in  consequence  of  tlie  improper  appropria- 
tion of  the  street  or  sidewalk  to  a  mere 
personal  use." 

In  the  light  of  the  foregoing  authorities, 
we  are  of  opinion  that  the  circuit  court 
did  not  err  in  overruling  the  defendant's 
demurrer  to  the  evidence. 

The  judgment  complained  of  is  fully 
sustained  b>'  the  proof,  and  must  therefore 
he  affirmed. 


WASHINGTON  SUPREME  COURT. 


STATE  of  Washington  ex  rel.  William  Pitt 

TRIMBLE  et  al. 

V, 

SUPERIOR  COURT  OF  KING  COUNTY. 

(31  Wash.  445.) 

1.  Tliat  a  contract  for  tlie  parcbase  of 
tide  land  lia«  not  been  f ally  complied 
wltb  so  as  to  vest  the  title  in  tbe  grantee 
does  not  prevent  the  taking  of  the  land  by 
right  of  eminent  domain,  althoui^  the  stat- 
utes do  not  apply  to  it  while  It  Is  tbe  prop- 
erty of  the  state. 

2.  Perttonii  in  posneiision  of  tide  land 
under  a  contract  ^vltb  tbe  statd  for 
itn  parclKaMe,  although  they  have  not  fnlly 
complied  with  the  terms  of  their  contract  so 
es  to  obtain  a  legal  title  to  the  premises, 
liave  an  Interest  which  Is  subject  to  be  taken 
from  them  under  a  statute  giving  the  right 
to  acquire  *'lands,  real  estate,  or  premises, 
by  right  of  eminent  domain  for  railroad  pnr 
poses. 


»t 


3.  A  utatttte  re^airinar  eacb  person  in- 
terested in  real  estate  to  be  served 
-vv'itb  notice  of  intention  to  acquire  an 
interest  In  It  by  right  of  eminent  domain 
does  not  deprive  the  court  of  jurisdiction, 
except  as  to  persons  not  served  In  case  of  a 
failure  to  make  service  on  some  of  the  parties 
In  Interest,  where  It  expressly  states  that 
persons  duly  served  shall  be  bound  by  the 
"subsequent  proceedings." 

4.  A  railroad  company  is  not  deprlvea 
of  tbe  riffbt  to  exercise  tbe  power  of 
eminent  domain  by  the  fact  that  it  had  no 
rolling  stock  of  Its  own,  and  Its  right  of  way 
is  leased  to  another  company. 

(March  30,  1903.) 

PETITION  for  a  writ  of  cei1;iorari  to  re- 
view an  order  of  the  Superior  Court  for 
King    County    subjecting   certain    lands   to 
condemnation  under  the  right  of  eminent  do- 
main.   Order  affirmed. 
The  facts  are  stated  in  the  opinion. 


NOTB. — AcquUition  of  tide  land  by  right  of 
eminent  domain. 

The  occasions  for  the  exercise  of  the  right  of 
eminent  domain  for  the  acquisition  of  tide 
lands  are  much  less  numerous  than  those  for 
the  acquisition  of  upland.  Therefore  the  cases 
dealing  with  the  question  are  relatively  few. 
Ho  long  as  the  title  to  such  lands  Is  in  the  state, 
the  proper  method  of  securing  the  right  to  use 
them  Is  not  by  an  exercise  of  the  right  of  em- 
inent domain,  which,  in  strictness,  Is  applicable 
only  where  the  title  has  become  vested  In  an 
individual,  but  is  by  applying  directly  to  the 
state,  or  the  proper  officers  having  authority  in 
the  matter,  for  a  grant  of  the  right.  Regard- 
loss  of  general  expressions  which  have  been 
inad<^  In  some  cases  to  tbe  effect  that  the  state 
holds  Its  tide  lands  In  trust,  and  cannot  grant 
them  tvway,  there  Is  nothing  to  prevent  Its  doing 
so  unless  grants  are  expressly  forbidden  by  the 
Constitution.     See  Famham,  Waters,  S  44. 

So,  land  of  the  state  may  be  acquired  for 
€6  L.  R.  A. 


railroad  purposes.  Re  Staten  Island  Rapid 
Transit  Co.  103  N.  Y.  251,  8  N.  B.  548. 

But,  as  held  in  Seattle  &  M.  R.  Co.  v.  State, 
7  Wash.  150,  22  L.  R.  A.  217,  38  Am,  St.  Rep. 
866,  34  Pac.  551.  a  general  statute  providing 
for  the  Institution  of  condemnation  proceedings 
will  not  be  held  to  include  land  belonging  to  tba 
state;  and  therefore  express  authority  is 
requisite  to  permit  the  condemnation  of  tide 
lands  for  railroad  puri>oses. 

So.  the  laying  of  streets  over  tide  land  be- 
longing to  the  state  is  sufficiently  different  from 
the  laying  out  of  streets  generally  to  authorize 
legislation  specially  relating  to  It.  State,  Bow- 
ker,  Prosecutrix  v.  Wright,  54  N.  J.  L.  130,  23 
Atl.    116. 

Speofal  circumstances  may  render  It  desirable 
to  permit  the  state  land  to  be  condemned,  and, 
if  so,  the  legislature  may  provide  that  form  of 
procedure  as  well  as  a  grant  by  the  land  com- 
missioners. 

Thus,  the  city  of  New  York  has  power  to 
condemn  for  street  puriMses  land  belonging  to 
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Messrs.  StrvTe,  Allen,  Hnskes*  A 
M*Miokeii,  Preston,  Carr,  *  (HIman, 
and  Georse  E.  De  Steisner,  for  relat- 
ors: 

The  interest  of  the  state  in  tide  lands 
cannot  be  readied  in  condemnation  pro- 
ceedings brought  by  a  railroad  company. 

Seattle  d  M,  R,  Co.  y.  State,  7  Wash. 
150,  22  L.  R.  A.  217,  38  Am.  St.  Rep. 
866,  34  Pac.  551. 

The  interest  of  the  Trimbles  in  the  prop- 
erty in  question  is  not  subject  to  condemna- 
tion. 

The  power  to  condemn  cannot  be  implied 
or  inferred,  but  must  be  given  by  express 
teims  or  by  necessary  implication. 

I  Lewis,  Em.  Dom.  2d  ed.  fifi  253,  254; 
Taoonia  v.  State,  4  Wash.  64,  29  Pac  847; 
Breaux  v.  Bienvenu,  51  La.  Ann.  687,  25  So. 
321;  Ligare  v.  Chicago,  139  111.  46,  32  Am. 
St.  Rep.  179,  28  N.  E.  934;  Harvey  v. 
Aurora  d  G.  R.  Co.  174  111.  295,  51  N.  E. 
163;  Bishop  v.  North  Adams  Fire  District, 
167  Mass.  364,  45  N.  E.  925;  Hampton  v. 
Clinton  Water  d  Water  Supply  Co.  65  N. 
J.  L.  158,  46  Atl.  650;  Chaffee's  Appeal, 
50  Mich.  244,  22  N.  W.  871. 

The  right  of  condemnation  given  by  law 
in  favor  of  railway  companies  applies  only 
to  Huch  class  or  classes  of  property  as  fall 
within  the  terms  "land,  real  estate,  and 
premises." 

By  "land"  is  meant  the  physical  thing; 
that  is,  some  portion  of  the  earth's  surface. 

Bouvier,  Law  Diet.,  title,  Land;  Lands. 

"Real  estate"  is  something  which  may  be 
held  by  tenure,  and  which  passes  to  the 
heirs  of  the  possessor  at  his  death  instead 
of  to  his  executor  or  administrator. 

Bouvier,  Law  Diet.,  title,  Real  Property. 


The  term  "premises,"  used  in  connection 
with  estates,  comprises  lands  and  tenements. 

Bouvier,  Law  Diet.,  title.  Premises. 

The  contract  under  which  the  Tzimblesr 
hold  is  merely  executory  and  conditional. 
It  gives  the  vendee  no  rights  except  to  pay 
the  deferred  instalments  and  taxes,  and,  up- 
on such  payment,  to  demand  a  conveyance. 
It  does  not  confer,  or  purport  to  confer,, 
title.  It  is  not  real  estate,  but  merely  a 
chose  in  action. 

Warvelle,  Vendors,  p.  188,  §  3;  Pom. 
Contr.  p.  380,  §  314;  Smith  v.  Jones,  21 
Utah,  270,  60  Pac.  1104;  Chappell  v.  Mc- 
Knight,  108  111.  570 ;  Sutherland  v.  Parkins^ 
75  111.  338;  Ruggles  v.  tJantucket,  II  Cush. 
433;  Knox  v.  Payne,  13  La.  Ann.  361 ;  Story. 
Sales,  fi  246;  Kansas  P.  R.  Co.  v.  Prescott, 
16  Wall.  603,  21  L.  ed.  373 ;  Union  P.  R.  Co. 
V.  McShane,  22  Wall.  444,  22  L.  ed.  747; 
Northern  P.  R.  Cb.  v.  Traill  County,  115^ 
U.  S.  600-609,  29  L.  ed.  477-480,  6  Sup. 
Ct.  Rep.  201 ;  Wisconsin  C.  R.  Co.  v.  Taylor 
County,  52  Wis.  37,  8  N.  W.  833:  Sfewarr 
v.  Board  of  Police  25  Miss.  479 ;  Costello  v» 
Burke,  63  Iowa,  361,  19  N.  W.  247;  Saa 
Orleans,  J.  d  G.  'N.  R.  Co.  v.  Hemphill,  3.3 
Miss.  17;  Telfener  v.  Russ,  162  U.  S.  170. 
40  L.  ed.  930,  16  Sup.  Ct.  Rep.  695;  BauL- 
of  Columbia  v.  Hagner,  1  Pet.  4.55,  4G4,  7 
L.  ed.  219,  222;  Bill  v,  Grigshy,  35  Cal. 
656 ;  Englander  v.  Rogers,  41  Cal.  420 ;  Kcl- 
sey  v.  Crowther,  162  U.  S.  404,  40  L.  eti. 
1017,  16  Sup.  Ct.  Rep.  808;  6  Am.  &  Enfr. 
Enc.  Law,  2d  ed.  p.  435;  W<ishington  Inm 
Works  Co.  v.  King  County,  20  Wash.  1.50, 
54  Pac.  1004;  Mclntyre  v.  Easton  d  A.  ii. 
Go.  26  N.  J.  Eq.  428;  Lewis,  Em.  Dom.  1-t 
ed.  §  335. 

The  law  does  not  permit  one  corporation 


the  state,  fllled  in  from  a  part  of  the  Harlem 
river,  or  land  under  the  waters  of  such  river, 
under  N.  Y.  I^aws  1874,  chap.  604,  |  1,  giving 
the  commltfsioners  of  public  parks  exclusive 
power  to  lay  out  streets  over  such  lands,  and 
the  New  York  consolidation  act,  |  963,  author- 
izing the  city  to  acquire  by  condemnation  the 
land  of  any  person  or  body  politic  or  corporate. 
Re  Alexander  Ave.  44  N.  Y.  S.  R.  346,  17  N.  Y. 
Supp.  933. 

If  the  title  to  the  land  has  vested  in  a  pri- 
vate individual,  or  in  a  municipal  or  other  cor- 
poration, it  is  subject  to  the  same  rules  with 
respect  to  the  eminent  domain  as  is  the  upland. 
Therefore,  the  strip  under  water  around  Man- 
hattan island  which  was  granted  to  the  city  of 
New  York  is  subject  to  condemnation  for  the 
erection  of  wharves  and  piers.  Re  New  York 
C.  &  H.  R.  R.  Co.  77  N.  Y.  248. 

The  state  has  no  interest  In  tidal  flats  the  fee 
of  which  is  In  the  riparian  owner,  for  which 
compensation  must  be  allowed  in  a  proceeding 
to  condemn  a  right  of  way  over  them  for  a  rail- 
road, although  the  public  has  the  right  to  use 
them  for  purposes  of  navigation  when  the  tide 
Is  In.     Walker  v.  Boston  &  M.  R.  Co.  3  Cush.  1. 

However,  equity  will  restrain  a  tunnel  com- 
66  L.  R.  A. 


pany  from  constructing  its  tunnel  under  flats  W- 
longing  to  the  state  but  in  the  possession  of 
lessees,  until  it  has  acqaired  the  right  thus  to 
injure  the  state's  reversionary  interest.  Atcy. 
Gen.  ex  rel.  Riparian  Comrs.  v.  Hudson  Tunnel 
R.  Co.  7  N.  J.  Eq.  176. 

I^nd  covered  by  tide  waters  cannot  be  taken 
for  a  public  use  by  a  city  having  no  title  there- 
to, without  making  compensation  to  one  In  ac- 
tual possession  thereof,  although  he  has  no  title 
thereto.     Gunter  v.  Geary,  1  Cal.  462. 

The  rules  with  respect  to  the  use  of  the 
property  after  it  has  been  condemned  seem  to 
be  the  same  as  those  with  respect  to  upland. 
l*roperty  which  has  been  condemned  for  oae 
purpose  cannot  be  diverted  to  a  new  use  wblcb 
win  be  more  injurious  to  the  former  owner  than 
that  for  which  It  was  condemned,  without  com- 
pensating him  for.  the  additional  injury. 

Therefore,  condemnation  of  land  for  an  exte- 
rior street  does  not  entitle  the  city  to  suspend 
tht  duty  of  constructing  the  street,  and,  under 
a  plea  of  temporary  privilege,  maintain  a  dump- 
ing place  thereon  to  the  Injury  of  private  in- 
terests. Coleman  v.  New  York,  33  Misc.  G04. 
72  N.  Y.  Supp.  359.  H.  P.  F. 
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to  condemn  property  for  the  use  and  benefit 
of  another. 

Rensselaer  d  8.  R.  Co.  v.  Davis,  43  N.  Y. 
137;  Bwinney  v.  Ft,  Wayne,  M,  d  C.  R.  Co, 
.)9  Ind.  205;  Mahoney  v.  Spring  Valley  Wa- 
terworks, 52  Cal.  169;  Piatt  v.  Pennsyl- 
vania Co,  43  Ohio  St.  228,  1  N.  E.  420; 
Giesy  v.  Cincinnati,  W,  d  Z,  R.  Co.  4  Ohio 
St.  308. 

Messrs.  Burke,  Shepard,  ib  MoCHlTva, 
for  respondent: 

The  subject-matter  of  the  condemnation 
proceeding  falls  within  the  scope  of  the  stat- 
utory grant  to  private  corporations  of  the 
power  of  eminent  domain. 

An  executory  contract  for  the  sale  of  land, 
as  soon  as  made,  and  before  complete  per- 
formance on  either  side,  works  an  equitable 
conversion  of  the  vendor's  title  to  the 
land  into  personalty  which  will  descend  to 
his  representative,  and  of  the  vendee's  con- 
tract interest  into  realty  which  will  descend 
to  his  heir. 

Sugden,  Vendors,  7th  London,  1st  Am., 
edi  pp.  122-125;  1  Warvelle,  Vendors,  p. 
190;  2  Washb.  Real  Prop.  3d  ed.  p.  188,  ft  46; 
Kerr  v.  Day,  14  Pa.  112,  53  Am.  Dec.  526; 
Lysaght  v.  Edwards,  L.  R.  2  Ch.  Div.  499; 
Martin  r.  Soofield,  41  Wis.  167;  Craig  v. 
Leslie,  3  Wheat.  563,  4  L.  ed.  460;  Teneick- 
V.  Flagg,  29  N.  J.  L.  25;  Keep  v.  Miller,  42 
N.  J.  £q.  100,  6  Atl.  495;  King  v.  Ruokman, 

21  N.  J.  Eq.  599;   Haughwout  v.  Murphy, 

22  N.  J.  Eq.  531;  1  Story,  Eq.  Jur.  §  179; 
Reed  v.  Lukens,  44  Pa.  200,  84  Am.  Dec. 
425;  Marks  v.  Tichenor,  85  Ky.  536,  4  S. 
W.  225;  Brewer  v.  Herbert,  30  Md.  301,  96 
Am.  Dec.  582;  Taylor  v.  Holmes,  14  Fed. 
498;  Washington  Iron  Works  Co,  v.  King 
County,  20  Wash.  150,  54  Pac.  1004;  Hagen- 
buck  V.  Reed,  3  Neb.  17. 

It  is  the  duty  of  courts  to  execute  all 
laws  according  to  their  true  intent  and 
meaning;  that  intent,  when  collected  from 
the  whole  and  every  part  of  a  statute,  must 
prevail,  even  over  the  literal  import  of 
terms,  and  control  the  strict  letter  of  the 
law,  when  the  latter  would  lead  to  possible 
injustice  and  contradictions. 

1  Kent,  Com.  5th  ed.  p.  462;  United  States 
V.  Kirby,  7  Wall.  483,  19  L.  ed.  278 ;  Gates 
V.  First  yat.  Bank,  100  U.  S.  244,  25  L.  ed. 
582. 

The  state  of  Washington  is  not  a  neces- 
sary party  to  the  proceeding. 

Seattle  d  M.  R.  Co.  v.  State,  7  Wash.  150, 
22  L.  R.  A.  217,  38  Am.  St.  Rep.  866,  34 
Pac.  551. 

The  petitioner  may  in  this  proceeding  ap- 
propriate the  premises  sought  for  public  use 
as  a  part  of  its  railway  system,  notwith- 
standing that  system  is  and  will  be  operat- 
ed for  the  petitioner  by  another  railway 
corporation. 
60  L,  R.  A. 


Crolley  v.  Minneapolis  d  St.  L.  R  Co.  30 
Minn.  541,  16  N.  W.  422;  Re  Metropolitan 
Elev.  R.  Co.  18  N.  Y.  S.  R.  134,  2  X.  Y. 
Supp.  278;  Worcester  v.  Norwich  d  W.  R. 
Co.  109  Mass.  103;  Chicago  d  W.  I.  R.  Co. 
V.  Illinois  C.  R.  Co.  113  111.  156;  Lewis  v. 
Qermantown,  V.  d  P.  R.  Co.  39  Phila.  Le;r. 
Int.  13;  Cincinnati  Southern  R.  Co.  v. 
Handy,  8  Ohio  Dec.  Reprint,  576,  0  Ohio  L. 
J.  32;  Re  New  York,  L.  d  W.  R.  Co.  09  X. 
Y.  12,  1  N.  E.  27. 

Andersy  J.,  delivered  the  opinion  of  the 
court: 

The  Seattle  dt  Montana  Railroad  Com- 
pany is  a  corporation  organized  under  the 
laws  of  the  state  of  Washington  for  the  pur- 
pose of  constructing,  owning,  and  operating 
railroads  and  telegraph  lines  within  tlm 
state.  As  such  corporation  it  is  vested  by 
statute  with  the  right  to  exercise  the  power 
of  eminent  domain.  The  lands  and  premises 
involved  in  this  controversy  are  situated  on 
the  shore  of  Elliott  bay,  in  the  harbor  of 
Seattle,  and  are  "tide  and  shore  lands," 
bounded  on  the  north  by  King  street,  on  the 
east  by  Oriental  avenue,  on  the  south  by 
Connecticut  street,  and  on  the  west'  by  Oc- 
cidental avenue.  The  record  title  to  the 
easterly  10  feet  of  the  above-described  tract 
is  in  William  Pitt  Trimble,  but  it  seems  to 
be  conceded  that  that  part  is  in  fact  the 
community  property  of  Trimble  and  wife. 
The  title  to  the  remainder  of  said  tract  is 
still  in  the  state  of  Washington,  but  pos- 
session thereof  is  held  bv  the  Trimbles  un- 
der  a  contract  made  by  the  state,  througli 
its  duly  constituted  agent,  the  commissioner 
of  public  lauds,  on  March  10,  1897,  agree- 
ing to  convey  the  same  by  patent  to  one 
C.  £.  Remsberg  in  consideration  of  the  sum 
of  $925.34,  to  be  paid  in  ten  equal  annual 
instalments,  the  first  at  the  time  of  the  ex- 
ecution of  the  agreement  and  the  others  an- 
nually thereafter,  with  interest  thereon  at 
6  per  cent  per  annum,  payable  annually 
with  each  instalment,  on  all  unpaid  instal- 
ments. This  contract  is  in  the  usual  form 
of  such  contracts,  and  provides,  among  other 
things,  that  the  conveyance  shall  be  "sub- 
ject, however,  to  any  lien  or  liens  that  may 
arise  or  be  created  in  consequence  of,  or 
pursuant  to,  the  provisions  of  an  act  of 
the  legislature  of  the  state  of  Washington 
entitled  'An  Act  Prescribing  the  Ways  in 
Which  Water  Ways  for  the  Uses  of  Naviga- 
tion may  be  Excavated  by  Private  Contract, 
Providing  for  Liens  upon  Tide  and  Shore 
Lands  Belonging  to  the  State,  Granting 
Rights  of  Way  across  Lands  Belonging  to 
the  State,'  approved  March  9,  1893;''  that 
the  vendee  '^will  pay  all  taxes  and  assess- 
ments of  every  kind  that  may  be  levied  or 
assessed  on  said  land  and  premises;"  that. 
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if  the  said  vendee  "shall  well  and  faithfully 
keep  and  perform  all  the  covenants  and 
ngreements  liereinbefore  specified  by  him 
to  be  kept  and  performed  in  the  manner 
xind  at  or  before  the  times  above  specified, 
he  shall  be  entitled  to  a  patent  to  said  lands 
from  the  said  state  of  Washington  as  pro- 
vided by  law  upon  surrender  of  said  agree- 
ment and  cancelation  of  the  same;"  and 
that  "the  terms  of  this  contract  shall  be 
binding  in  favor  of  and  against  the  said 
party  of  the  second  part,  his  heirs,  execu- 
tors, administrators,  and  assigns;  but  no 
assignment  of  this  contract  shall  in  any 
way  relieve  the  said  party  of  the  second 
part  from  the  performance  of  the  conditions 
hereof  on  his  part,  nor  be  recognized  or  ad- 
mitted by  the  state  of  Washington,  unless 
the  same  shall  be  indorsed  hereon  and  ex- 
ecuted, witnessed,  and  acknowledged  in  the 
same  manner  as  a  conveyance  of  real  estate 
is  required  by  law  to  be,  and  said  assign- 
ment shall  be  accepted  by  and  entered  on 
the  records  of  the  commissioner  of  public 
lands." 

The  railroad  company,  in  pursuance  of  the 
provisions  of  the  statute,  filed  a  petition  for 
condemnation  in  the  superior  court  of  King 
county,  in  which  it  substantially  set  forth 
the  state's  contract  above  mentioned,  and 
annexed  a  copy  thereof  as  an  exhibit,  and 
alleged  that  after  the  making  of  the  said 
contract  said  Kemsberg  and  his  wife,  for  a 
valuable  consideration,  made  and  delivered 
to  one  C.  F.  Webb  their  warranty  deed, 
Avhich  was  duly  recorded,  conveying  to  her, 
the  said  Webb,  all  the  tide  lands  embraced 
in  the  said  contract,  and  wherein  and  where- 
by said  Remsborg  and  wife  authorized  the 
commissioner  of  public  lands  of  the  state  of 
Washington,  or  the  board  of  state  land  com- 
missioners, or  their  or  either  of  their  suc- 
cessors in  office,  to  make,  issue,  and  deliver 
to  said  grantee  in  her  name  any  grant, 
contract,  or  conveyance  of  said  lands,  or  any 
y)art  thereof,  or  to  any  person  or  corpora- 
tion to  whom  said  grantee  might  convey  the 
same,  or  any  part  thereof;  that  thereafter 
the  said  C.  F.  Webb,  for  a  valuable  consid- 
eration, made  and  delivered  to  said  Wil- 
liam Pitt  Trimble  her  quitclaim  deed,  where- 
by she  released,  remised,  and  quitclaimed 
imto  him  all  right,  title,  and  interest  which 
she  then  had  in  or  to  said  tide  lands,  or  any 
])art  thereof,  and  wherein  and  whereby  she 
'^authorized  the  commissioner  of  public  lands 
and  the  board  of  state  land  commissioners, 
or  either  of  them,  or  their  successors  in  of- 
fice, to  execute  and  deliver  to  said  William 
Pitt  Trimble  anv  contract  or  convevance  of 
the  above-described  land,  or  any  part  there- 
of, or  to  any  person  or  corporation  to  whom 
he  might  convey  the  same:"  that  the  said 
Hemsberg,  at  or  soon  after  the  time  of  re- 
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oeiving  from  the  state  its  contract  for  the 
conveyance  of  said  tide  lands  to  him,  went 
into  possession  of  the  same,  and  upon  exe- 
cuting and  delivering  said  warranty  deed  to 
said  Webb  he  delivered  the  possession  of 
said  lands  to  her,  and  upon  executing  and 
delivering  said  quitclaim  deed  to  said  Wil- 
liam Pitt  Trimble  she  delivered  the  posses- 
sion of  said  lands  to  him,  and  he  has  ever 
since  remained  and  now  is  in  poesessiou 
thereof,  claiming  under  said  contract  of  the 
state.  Counsel  for  the  petitioners  state  in 
their  brief  that  Remsberg  and  wife,  as  well 
as  Trimble  and  wife,  were  joined  as  respond- 
ents in  the  condemnation  proceeding,  on  ac- 
count of  the  informality  of  these  assign- 
ments, under  the  provisions  of  the  contract. 
The  petition  specifically  describes  the  lands 
sought  to  be  appropriated  to  the  use  of  the 
railroad  company,  as  reqtiired  by  law,  and 
alleges,  in  substance,  that  the  use  to  which 
the  land  is  to  be  devoted  is  a  public  use; 
that  the  public  interest  requires  the  prose- 
cution of  the  said  enterprise;  and  that  the 
land,  real  estate,  and  premises  sought  to 
be  appropriated  are  required  and  necessary 
for  the  purposes  of  such  enterprise.  The 
petition  also  states  that  the  petitioner  seeks 
to  appropriate  the  entire  fee- simple  estate 
of  the  respondents  Trimble  in  the  strip  of 
land  10  feet  in  widtii  which  they  hold  by 
deed  and  "to  appropriate,  condemn,  and 
acquire  the  entire  interest  of  said  William 
Pitt  Trimble  and  Connie  Ford  Trimble,  his 
wife,  in  the  remainder  of  said  lots,  tracts, 
and  parcels  of  land,  to  wit,  their  said  equi- 
table ownership  thereof,  and  their  entire 
interest  in  said  agreement  with  the  state  of 
Washington  for  the  sale  and  conveyance 
thereof;  and  also  the  entire  apparent  inter- 
est of  said  C.  E.  Remsberg  and  Belle  F. 
Remsberg,  his  mfe,  therein, — all  subject  to 
tlie  obligation  imposed  by  the  terras  of  said 
agreement  upon  the  said  C.  E.  Remsberg, 
the  vendee  therein  named,  and  upon  his  as- 
signs, to  pay  to  the  state  of  Washington  the 
balance  of  the  purchase  price  therein  speci 
fied,  with  interest  as  therein  required.*'  It 
is  further  stated  in  the  petition  that  the 
railroad  company  seeks  to  appropriate  the 
aforesaid  land  and  the  aforesaid  interests 
therein  for  the  purpose  of  tracks  and  a  site 
for  terminal  buildings  and  facilities.  The 
petition  prayed  that  a  jury  be  impaneled  by 
the  court  to  ascertain  and  determine  the 
compensation  to  be  made  in  money,  irre- 
spective of  any  benefit  from  any  improve- 
ment proposed  by  the  petitioner,  to  the  re- 
spective owners,  tenants,  and  encumbrancers 
of,  and  other  persons  interested  in,  the  said 
lands  and  the  said  interests  therein,  and  in 
said  agreement  for  the  sale  and  conveyance 
of  a  part  thereof,  for  the  taking  or  inju- 
riously affecting  the  same  or,  if  a  jury  be 
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waived,   that   said   compensation   be   ascer- 
tained by  the  court  or  a  judge  thereof. 

It  thus  appears  that  the  petition  set 
forth  all  facts  necessary  under  the  statute 
to  give  the  superior  court  jurisdiction  of 
the  subject-matter  of  the  proceeding.  Rems 
berg  and  wife  and  Trimble  and  wife  were 
duly  served  with  notice  of  the  application 
for  condenmation.  The  first-named  pai*ties 
failed  to  appear,  but  Trimble  and  wife  ap- 
peared, and  thereafter  a  hearing  was  had 
before  one  of  the  judges  of  the  superior  court 
of  King  county  for  the  purpose  of  deter- 
mining whether  the  alleged  use  for  which 
the  lands  and  property  were  sought  to  be 
appropriated  was  really  a  public  use,  and 
whether  the  same  were  required  and  nec- 
essary for  the  purposes  of  the  petitioner,  as 
set  out  In  said  petition.  On  this  "prelimi- 
nary hearing"  the  fact  set  out  in  the  peti- 
tion, as  above  noted,  relative  to  the  con- 
tract by  tlie  state  for  the  sale  of  the  tide 
lands  in  question,  and  the  subsequent  trans- 
fers of  the  vendee's  interest  therein,  were 
clearly  established  by  documentary  evi- 
dence; and  we  think  the  petitioner  also  sat- 
isfactorily proved  that  the  premises  were 
required  and  necessary  for  the  purposes 
specified,  namely,  a  right  of  way  for  its 
tracks  and  a  site  for  a  passenger  station  and 
for  platforms,  warehouses,  etc.  But  it  was 
shown  by  the  testimony  of  the  petitioner's 
engineer  that  the  petitioner  is  not  the  owner 
of  any  locomotives  or  cars,  and  that  it  does 
not  operate  its  railroad,  but  the  same  is 
operated  by  the  Great  Northern  Railway 
Company  under  some  kind  of  an  agreement 
between  them,  the  terms  of  which  were  not 
disclosed  by  the  evidence.  It  further  ap- 
peared that  neither  the  state  of  Washing- 
ton nor  the  Seattle  &  Lake  Washington 
Waterway  Company  was  made  a  party  to  or 
served  with  notice  of  the  proceeding. 

The  respondents  Trimble  and  wife  object- 
ed to  the  proceeding  on  the  groimds  ( 1 )  that 
the  lands  and  premises  sought  to  be  appro- 
priated were  not  subject  to  condemnation 
under  the  law  of  this  state,  and  (2)  that 
there  was  a  defect  of  parties,  and  the  court 
liad  no  right  or  authority  to  make  any  or- 
der in  the  premises  without  bringing  in  all 
parties  interested  in  the  lands  in  contro- 
versy. The  court,  however,  made  an  order 
declaring  that  the  contemplated  use  for 
which  the  said  railroad  company  sought  to 
appropriate  said  lands  was  really  a  public 
use,  and  that  the  public  interest  required  the 
prosecution  of  the  enterprise  mentioned  in 
the  petition,  and  that  the  lauds,  real  estate, 
and  premises  sought  to  be  appropriated  were 
requii^  and  necessary  for  the  purpose  of 
said  enterprise,  and  that  all  interested  par- 
ties nad  been  served  with  notice,  and  direct- 
ing the  sheriff  to  summon  a  jury  to  assess 
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the  damages  to  be  paid  to  the  owner  or  own- 
ers respectively,  and  to  all  tenants,  encum- 
brancers of,  and  others  interested  in,  said 
lands,  real  estate,  and  premises,  to  wit,  the 
said  William  Pitt  Trimble  and  Connie  Ford 
Trimble,  his  wife,  for  the  taking  or  inju- 
riously affecting  the  same  by  said  peti- 
tioner. The  said  Trimble  and  wife,  respond- 
ents in  the  condemnation  proceeding,  there- 
upon sued  out  a  writ  of  certiorari  from  this 
court  to  review  the  action  of  the  superior 
court  as  to  the  order  and  rulings  above  men- 
tioned. And  the  said  relators  allege  that 
"the  court  erred  in  making  and  entering 
the  order  of  June  19,  1902,  declaring  the 
public  use  and  necessity  of  the  appropria- 
tion, and  ordering  a  jury  to  be  impaneled 
for  the  assessment  of  the  damages  of  Trim- 
ble and  wife." 

It  follows  from  what  we  have  already  said 
that  the  objection  to  the  findings  of  the 
court  as  to  the  public  use  and  necessity  of 
the  appropriation  is  without  merit,  and  it 
must  be  conceded  that,  if  the  particular 
property  sought  to  be  appropriated  is  sub- 
ject to  be  taken  by  virtue  of  the  power  of 
eminent  domain,  and  that  the  owners  and 
other  persons  interested  therein,  within  the 
meaning  of  our  statute,  were  served  with  no- 
tice of  the  hearing  of  the  petition  for  con- 
demnation, the  court  committed  no  error  in 
ordering  the  summoning  of  a  jury  to  deter- 
mine the  resulting  damages.  It  is  provid- 
ed in  §  4333,  Ballinger's  Anno.  Codes  & 
Statutes,  that  "a  corporation  organized  for 
the  construction  of  any  railway  .  .  . 
shall  have  a  right  to  enter  upon  any  land^ 
real  estate,  or  premises  .  .  .  between 
the  terminal  thereof  for  the  purpose  of  ex- 
amining, locating,  and  surveying  the  line 
of  such  road."  And  S  4334  provides  that 
"such  corporation  may  appropriate  so  much 
of  said  land,  real  estate,  or  premises  .  .  . 
as  may  be  necessary  for  the  line  of  such 
road  .  .  .  not  exceeding  200  feet  in 
width;  .  .  .  and  .  .  .  sufficient  quan- 
tity of  such  land,  real  estate,  or  premises 
.  .  .  in  addition  to  that  before  specified 
in  this  section,  for  the  necessary  side  tracks, 
depots,  and  water  stations,  and  the  right  to 
conduct  water  thereto  by  aqueduct."  But 
this  court  has  held  that  the  interest  of  the 
state  in  tide  lands  cannot  be  taken  under 
the  power  of  eminent  domain  granted  to 
railway  corporations  by  the  above-mentioned 
statute,  for  the  reason  that  the  law  con- 
templates the  taking  of  private,  and  not 
public,  property,  unless  the  right  to  take  the 
latter  is  specifically  conferred  by  law. 
Seattle  rf  M,  R,  Co,  v.  StatCy  7  Wash.  150, 
22  L.  R.  A.  217,  38  Am.  St.  Rep.  866,  34 
Pac.  551.  And,  such  being  the  law  in  this 
state,  the  learned  counsel  for  the  relators 
contend  that  the  tide  lands  in  question  are 
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not  subject  to  condemnation  and  appropria- 
tion by  the  railroad  company,  because  they 
are  still  the  properly  of  the  state,  and  the 
relators  have  no  estate,  either  legal  or  equi 
table,  therein;  and  they  cite  several  au- 
thorities holding,  in  effect,  that  in  law  the 
vendee  in  a  mere  executory  contract  for  the 
sale  of  land  obtains  no  real  property  or  in- 
terest in  real  property;  that  the  relations 
between  the  parties  to  the  contract  are 
wholly  personal;  that  the  vendee's  right  is 
a  mere  thing  in  action,  and  that  it  is  only 
when  the  vendee  performs,  or  offers  to  per- 
form, all  the  acts  necessary  to  entitle  him 
to  a  deed,  that  he  has  an  equitable  title  and 
may  compel  a  conveyance.  Pom.  Contr. 
p.  386,  §  314;  Warvelle,  Vendors,  p.  188, 
§  3.  See  also  Smith  v.  Jones,  21  Utah,  270, 
60  Pac.  1104-1106;  Rugglea  v.  Nantuohety 
11  Cush.  433;  Kansas  P.  R.  Co.  v.  Prescott, 
16  Wall.  603,  21  L.  ed.  373;  Union  P.  R.  Co. 
V.  McShane,  22  Wall.  444,  22  L.  ed.  747; 
Northern  P,  R.  Co.  v.  Traill  County,  115 
U.  S.  600-009,  29  L.  ed.  477,  479,  6  Sup.  Ct. 
Rep.  201.  In  the  last  three  cases  cited  the 
real  question  for  determination  was  whether 
lands  granted  to  railroad  companies  by  the 
United  States  were  subject  to  taxation  be- 
fore all  the  conditions  of  the  grant  had  been 
performed,  and  it  was  decided  that  they 
were  not.  But  the  authorities  cited  by 
counsel  for  the  relators  do  not  seem  to  us 
to  be  decisive  of  the  question  here  under 
consideration.  We  have  no  doubt  that,  as 
between  the  parties  to  a  contract  for  the 
sale  and  purchase  of  land,  the  vendee  there- 
in named  does  not  become  the  full  equitable 
owner  until  he  performs,  or  offers  to  per- 
form, all  the  acts  necessary  to  entitle  him 
to  a  conveyance  of  the  land  and  to  a  specific 
performance  of  the  contract  in  a  court  of 
equity;  but  it  does  not  necessarily  follow 
that  a  vendee  in  such  a  contract  has  no  in- 
terest or  estate  whatever  in  the  land  cov- 
ered by  the  agreement,  which  may  not  be  con- 
trolled or  devested  by  law.  In  fact,  as  we 
shall  hereafter  see,  there  are  interests  in 
real  property,  less  than  estates  in  fee  sim- 
ple, which  may  be  taken  for  public  uses  by 
authority  of  the  sovereign  power.  And  it 
must  be  borne  in  mind  that  the  respondent 
corporation  is  not  seeking  to  appropriate 
the  interest  of  the  state  in  the  tide  lands 
described  in  the  petition  for  .condemnation, 
or  the  interest  of  any  person  or  persons 
therein  other  than  the  state's  vendee  and 
the  relators  herein.  It  simply  seeks,  as  we 
have  already  said,  to  appropriate,  condemn, 
and  acquire  the  entire  interest  of  the  rela- 
tors in  said  tide  lands,  namely,  their  equita- 
ble ownership  thereof,  and  their  entire  in- 
terest in  said  agreement  with  the  state  of 
Washington  for  the  sale  and  conveyance 
thereof,  and  also  the  entire  apparent  inter- 
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est  of  said  Remsberg  and  wife  therein,  all 
subject  to  the  obligation  imposed  by  the 
terms  of  said  agreement  upon  the  vendee 
therein  named,  and  his  assigns  to  pay  to  the 
state  the  balance  of  the  purchase  price  there- 
in specified,  with  interest  as  therein  pro- 
vided for.  And  the  first  question,  therefore, 
to  be  determined  is  whether  the  interest 
sought  to  be  appropriated  by  the  respondent 
is  fairly  included  in  the  grant  to  corpora- 
tions organized  for  the  construction  of  rail- 
ways of  the  power  of  eminent  domain.  It  is 
contended  on  behalf  of  the  relators  that  it 
is  not,  for  the  alleged  reason  that  the  power 
to  condemn  and  appropriate  such  interest  is 
not  conferred  upon  the  respondent  corpora- 
tion either  expressly  or  by  necessary  impli- 
cation, and  therefore  cannot  be  exercised  by 
it  for  the  purpose  of  depriving  the  relators 
of  property  which  is  a  mere  chose  in  action, 
and  not  "land,  real  estate,  or  premises"  in 
contemplation  of  our  statute.  And  if  it  be 
true,  as  claimed  by  their  counsel,  that  the 
relators  have  no  present  interest  in  the  lands 
described  in  the  contract  between  their  as- 
signors and  the  state,  it  certainly  follows 
that  the  condenmation  proceeding  must  fail. 
But  we  are  clearly  of  the  opinion  that 
counsel  are  in  error  in  assuming  that  the 
relators  have,  as  between  themselves  and 
the  railroad  company,  no  interest  in  the 
lands  in  controversy,  which  is  subject  to  be 
taken  under  the  power  of  eminent  domain. 
They  are  in  possession,  with  the  consent  of 
the  state,  of  all  the  tide  lands  described  in 
the  petition,  and  have  the  right  to  receive 
the  rents,  issues,  and  profits  thereof,  without 
interference  on  the  part  of  the  state  except 
for  a  breach  of  the  covenants  set  forth  in 
the  state's  contract,  and  which  we  have  iv> 
right  to  presume  will  be  broken.  Indeed, 
it  is  stated  in  the  brief  of  the  relators  that 
"he  [Mr.  Trimble]  has  the  right,  imder  the 
contract  pleaded,  to  make  payment  for  this 
land  during  the  period  of  ten  years,  in  ac- 
cordance with  the  terms  of  the  agreement. 
He  has  the  absolutely  vested  right  to  the 
possession  of  this  land  under  the  law,  to  en- 
joy its  use,  rents,  Issues,  and  profits  during 
this  period  unmolested  by  the  law  of  emi- 
nent domain."  It  is  true  that  the  relators 
have  a  vested  right  to  the  possession  and  use 
of  this  land,  as  stated  by  counsel,  but  we 
think  it  is  not  true  that  such  vested  right 
may  not  be  molested  "by  the  law  of  eminent 
domain."  The  interest  of  the  relators  is, 
to  say  the  least,  an  interest  in  land,  and  as 
such  may  be  taken  for  a  public  use  by  con- 
demnation, upon  payment  of  just  compensa- 
tion therefor.  It  is  an  interest  that  may 
be  sold  for  taxes  {State  v.  Frost,  25  Wash. 
134,  64  Pac.  902),  and  which  may  be  as- 
signed, transferred,  and  disposed  of  by  the 
relators;  and  the  state  cannot  deprive  them 
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of  tlus  right.  Washington  Iron  Works  Vo. 
V.  King  County,  20  Wash.  150,  54  Pac.  1004. 
^*The  term  'land,*  in  statutes  conferring 
power  to  condemn,  is  to  be  taken  in  its 
legal  sense,  and  includes  both  the  soil  and 
buildings  and  other  structures  on  it,  and 
any  and  all  interests  therein.  An  easement 
merely  may  be  taken  under  authority  to 
-take  land.''  1  Lewis,  Em.  Dom.  2d  ed. 
$  285. 

In  People  ca  rel,  Eeyneman  v.  Blake,  19 
Cal.  579,  the  court  held  (Field,  Ch.  J.,  de- 
livering the  opinion)  that  the  right  to  con- 
demn private  lands  under  the  water  company 
act  of  1858,  in  accordance  with  the  railroad 
act  of  1853,  included  the  right  to  condemn 
any  estate  or  interest  in  the  land  necessary 
for  the  purposes  of  the  company,  and  that 
the  company  might,  therefore,  seek  in  its  pe- 
tition for  condemnation  only  the  right  of  ex- 
<cavating  a  tunnel  through  the  land,  and  of 
iTmning  pipes  through  the  tunnel  to  convey 
its  water,  without  seeking  to  obtain  a  title 
to  the  land.  In  Re  Metropolitan  Elev.  H. 
<7o.  18  N.  Y.  S.  R.  134,  2  N.  Y.  Supp.  278, 
"which  was  a  condemnation  proceeding,  the 
property  sought  to  be  acquired  by  the  rail- 
Avay  company  was  described  generally  as  "so 
Tnuch  of  the  privilege,  easement,  or  other 
interest  in  said  street  as  is  taken,  appro- 
priated, or  interfered  with  by  the  construe 
'tion  and  maintenance  of  the  elevated  rail- 
road of  the  petitioner  belonging  to  or 
xrlalmed  by  .  .  .  and  appurtenant  to  the 
lot  and  premises  known  as  ...  ,  and 
1)ounded  and  described  as  follows/'  And  the 
supreme  court  of  New  York  there  ruled  that 
the  term  "real  estate,"  as  used  in  the  stat- 
aites  granting  the  right  of  condemnation  to 
^he  petitioner,  "covers  all  the  incorporeal 
hereditaments,  easements,  rights,  and  privi- 
leges which  it  is  sought  to  acquire  in  these 
various  proceedings."  In  Story  v.  Neve 
York  Elcv.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep. 
146,  it  was  decided,  in  effect,  that  the  right 
of  access  to  an  improved  lot  abutting  on  a 
-street  and  the  right  to  have  light  and  air 
pass  to  a  building  thereon  were  property, 
and  subject  to  condemnation.  See  also 
Lahr  v.  Metropolitan  Elev.  R.  Co.  104  N.  Y. 
268,  10  N.  E.  628;  Biate  ex  rel.  Smith  v. 
Superior  Court,  30  Wash.  219,  70  Pac.  484 ; 
State  ex  rel.  Smith  v.  Superior  Court,  26 
Wash.  278,  66  Pac.  385.  This  court  held 
in  Seattle  &  M.  R.  Co.  ▼.  Scheike,  3  Wash. 
625,  29  Pac.  217,  30  Pac.  503,  that  the  lessee 
of  land  condemned  by  a  railroad  company  is 
entitled  to  the  damages  resulting  to  his 
leasehold  estate.  And  in  Enoch  v.  Spokane 
FalU  d  N.  R.  Co.  6  Wash.  393,  33  Pac.  966, 
we  held  that,  where  a  railroad  company  ap- 
propriates public  lands  of  the  United  States 
upon  which  a  pre-emption  entry  has  been 
properly  made  prior  to  the  filing  of  a  profile 
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of  the  road  in  the  office  of  the  Secretary  of 
the  Interior,  the  railroad  company  is  liable 
for  damages,  although  the  pre-emption 
claimant  is  not  at  the  time  entitled  to  a 
patent  from  the  government.  The  decisions 
of  this  court  above  cited  are  based  upon  the 
conception  that  the  interest  of  the  respective 
parties  therein  mentioned  is  included  in  the 
terms  "land"  and  "real  estate,"  for  on  no 
other  theory  could  such  interest  be  con- 
demned at  all. 

In  Fish  v.  Fotclie,  58  Cal.  373,  the  su- 
premo court  of  California,  having  under 
consideration  the  interest  of  the  vendee  un- 
der an  executory  contract  of  sale  of  land, 
said:  "The  words  'real  property'  are  co- 
extensive with  lands,  tenements,  and  here- 
ditaments. .  .  .  'Land'  also  embraces  all 
titles,  legal  or  equitable,  perfect  or  imper- 
fect, .  .  .  including  such  rights  as  lie 
in  contract, — those  which  are  executory  as 
well  as  those  which  are  executed.  .  .  . 
Any  interest,  therefore,  in  land,  legal  or 
equitable,  is  subject  to  attachment  or  exe- 
cution, levy,  and  sale."  And  this  court  has 
held  that  wider  §  5200,  Ballinger's  Anno. 
Codes  &  Statutes,  which  provides  that  "all 
property,  real  and  |)ersonal,  of  the  judg- 
ment debtor,  not  exempt  by  law,  shall  be  lia- 
ble to  execution,"  equitable  as  well  as  legal 
estates  may  be  sold  on  execution.  Calhoun 
v.  Leary,  6  Wash.  17,  32  Pac.  1070. 

It  was  held  by  the  supreme  court  of  Wis- 
consin in  Martin  v.  Sco field,  41  Wis.  167, 
that  a  vendee  in  an  ordinary  land  contract, 
with  right  of  possession,  is  to  be  regarded 
as  the  equitable  owner,  and  as  such  owner 
may  maintain  an  action  of  trover  or  replev- 
in for  timber  taken  from  the  land  without 
his  consent.  In  that  case  it  appeared  that 
the  owner  of  the  lot  from  which  the  logs  in 
controversy  were  taken  executed  to  the 
plaintiff  in  the  year  1871  a  contract  to  con- 
vey to  him,  upon  his  paying  to  her  $200, 
with  interest  thereon,  in  one  year,  in  addi- 
tion to  $57.04  paid  at  the  time  the  contract 
was  executed.  At  the  time  of  the  trial  the 
$200  had  not  been  paid,  but  the  interest 
had  been  paid  up  to  February  1,  1875.  The 
contract  provided,  among  other  things,  for 
re-entry  in  case  the  vendee  should  make  de- 
fault in  liis  payments,  for  a  right  of  distress 
upon  the  premises  for  arrears  of  interest, 
and  for  the  recovery  of  damages  for  waste. 
In  regard  to  the  relation  between  the  parties 
to  the  contract  and  the  effect  of  the  contract 
upon  the  ownership  of  the  land,  the  court 
said:  "It  has  often  been  held  that  the  re- 
lation between  the  parties  to  a  contract 
for  the  conveyance  of  land  is  analogous  to 
that  of  equitable  mortgagor  and  mortgagee 
in  fee  of  the  land  affected  by  the  contract. 
And  such  is  the  relation  the  plaintiff  and 
Mrs.  \Vhitney  [the  veiidor  named  in  the  con- 
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tract]  sustained  to  each  other  in  respect  to 
the  land  in  question.  .  .  .  We  have  no 
difficulty,  therefore,  in  liolding  that,  when 
the  logs  were  cut  by  Coppersmith,  the  equi- 
table estate  in  the  land  upon  which  they 
were  cut,  and  the  possession  and  right  to 
the  possession  of  the  land,  were  in  the  plain- 
tiflf.  It  follows,  on  the  authority  of  ^or- 
ihrup  V.  Traskf  39  Wis.  515,  that  the  plain- 
tiff was  the  owner  of  the  land,  and,  of 
course,  of  any  timber  cut  upon  it,  subject 
only  to  the  right  of  Mrs.  Whitney  as  mort- 
gagee, and  that  he  alone  could  maintain 
trover  or  replevin  for  timber  and  logs  taken 
therefrom  without  his  consent."  The  doc- 
trine announced  in  the  case  last  cited  as  to 
the  relation  between  the  parties  to  a  valid 
contract  for  the  sale  of  land  is  so  firmly 
settled  against  the  contention  of  the  re- 
lators "by  a  train  of  uncontroverted  author- 
ity" that  it  is  now  beyond  the  realm  of  legit- 
imate controversy.  This  doctrine  of  "equi- 
table conversion"  has  been  applied  in  a  great 
variety  of  cases,  and  under  divers  circum- 
stances. It  was  recognized  and  applied, 
without  hesitation,  by  the  supreme  court  of 
Pennsylvania  in  an  action  of  ejectment 
(which  was,  of  course,  an  action  at  law)  in 
the  case  of  Kerr  v.  Day,  14  Pa.  112,  53  Am. 
Dec.  526.  In  that  case  the  trial  court  in- 
structed the  jury  as  follows:  "(2)  That  an 
agreement  to  give  a  party  an  option  of  pur- 
chasing certain  land  is  a  mere  personal 
covenant  or  agreement,  and  not  such  an 
agreement  as  vests  any  interest,  legal  or  equi- 
table, in  the  land  the  subject  of  the  contract ; 
<ind  that  the  defendant,  claiming  under  such 
agreement  alone,  without  any  act  of  election 
previous  to  the  sale  to  plaintiff,  has  no  such 
title  to  the  land  as  furnishes  the  foundation 
of  a  defense  to  an  action  of  ejectment."  The 
<lefendant  held  the  land  there  in  question 
under  an  optional  contract  of  sale,  and  the 
))IuintifT  claimed  it  as  owner  by  virtue  of  a 
conveyance  made  to  him  by  defendant's  vend- 
or, the  holder  of  the  legal  title.  Upon  that 
si  ate  of  facts  the  appellate  court  held  that 
the  instruction  above  set  forth  was  errone- 
ous. And  the  ground  upon  which  the  court 
rested  its  decision  is  clearly  and  tersely 
stated  in  the  opinion  delivered  by  Bell,  J., 
in  the  following  language:  "The  ground  up- 
on which  a  chancellor  executes  an  executory 
contract  for  the  sale  of  lands  is  that  equity 
looks  upon  things  agreed  to  be  done  as  actu- 
ally performed;  consequently,  when  an 
agreement  is  made  for  the  sale  of  an  estate, 
the  vendor  is  considered  as  a  trustee  for  the 
purchaser  of  the  estate  sold,  and  the  pur- 
chaser as  a  trustee  of  the  purchase  money 
for  the  vendor.  .  .  .  The  vendee  is,  in 
contemplation  of  equity,  actually  seised  of 
the  estate,  and  is,  therefore,  subject  to  any 
loss  which  may  happen  to  it  between  the ' 
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agreement  and  the  conveyance,  and  will  rn- 
joy  any  benefit  which  may  accrue  in  the 
same  interval.  As  a  consequence,  he  niiiy 
soil  or  charge  the  estate  before  opnveyanoe 
executed;  .  .  .  and  the  death  of  either 
vendor  or  vendee,  even  before  the  time  of 
completing  the  contract,  is  held  to  be  en- 
tirely immaterial.  .  .  .  As  a  result  of 
this  principle,  which  seems  to  be  of  genera) 
application,  it  is  settled  that  an  estate  un- 
der contract  of  sale  is  regarded  as  converted 
into  personalty  from  the  time  of  the  con- 
tract, notwithstanding  an  election  to  com- 
plete the  purchase  rests  entirely  with  the 
purchaser;  and,  if  the  seller  die  before  the 
election  be  exercised,  the  purchase  money, 
when  paid,  will  go  to  his  executors  as  as- 
sete." 

In  the  case  of  Lymtght  t.  Edwards,  L.  IL 
2  Ch.  Div.  499,  Jessel,  1£  R.,  speaking  of 
the  effect  of  a  contract  for  the  sale  of  lands, 
said:  ''A  Talid  contract  actually  changes 
the  ownership  of  the  estate  in  equity.  .  .  . 
It  must,  therefore,  be  considered  to  be  estab- 
lished that  the  vendor  is  a  constructive 
trustee  of  the  purchaser  of  the  estate  from 
the  moment  the  contract  is  entered  into. 
.  .  .  The  fact  of  the  purchaser  being^ 
able  to  pay  or  not  able  to  pay  is  immaterial. 
If  there  is  a  valid  contract,  the  conversion 
is  effected.  .  .  .  The  ownership  ha» 
passed  the  moment  the  contract  is  misde,  if 
valid."  See  also  King  v.  Ruckman,  21  N. 
J.  £q.  599;  Keep  v.  Miller,  42  N.  J.  £q. 
100,  6  Atl.  495 ;  1  Sugden,  Vendors,  8th  Am. 
ed.  by  Perkins,  pp.  270  et  seq,;  Craig  v. 
Leslie,  3  Wheat  563,  4  L.  ed.  460 ;  Haugh- 
icout  V.  Murphy,  22  N.  J.  Eq.  531-546. 

In  the  New  Jersey  case  last  above  cited,, 
the  court  observed:  "In  equity,  upon  an 
agreement  for  the  sale  of  lands,  the  contract 
is  regarded,  for  most  purposes,  as  if  spe- 
cifically executed.  The  purchaser  becomes 
the  equitable  •  owner  of  the  lands,  and  the 
vendor  of  the  purchase  money.  After  the 
contract  the  vendor  is  the  trustee  of  the 
legal  estate  for  the  vendee.  .  .  .  Before 
the  contract  is  executed  by  conveyance,  the 
lands  are  devisable  by  the  vendee,  and  de- 
scendible to  his  heirs  as  real  estate ;  and  the 
personal  representatives  of  the  vendor  are 
entitled  to  the  purchase  money."  And  War- 
velle,  in  his  work  on  Vendors,  vol.  1,  page» 
197,  198,  lays  down  the  rule  as  follows: 
"Where  the  purchaser  has  boen  let  into  pos- 
session, he  is,  in  equity  the  owner,  subject 
only  to  the  lien  of  the  vendor  for  the  un- 
paid purchase  money.  He  has  a  right  to  th& 
free  use  and  enjoyment  of  the  property,  and 
to  the  rents,  issues,  and  profits  thereof,  sa 
long  as  he  is  not  in  default  under  the  con- 
tract. He  may  mortgage  it  for  the  payment 
of  his  debts;  may  sell  and  assign  his  rights 
to  another,  or  may  create  a  privilege  or  ease- 
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nient  upon  any  part  of  the  premises  which 
will  be  valid  and  binding,  but  liable  to  be 
defeated  should  there  be  a  failure  to  pay 
the  balance  of  the  purchase  money  accord- 
ing to  the  terms  and  conditions  of  the  con- 
tract of  purchase." 

The  doctrine  of  equitable  conversion  has 
also  been  frequently  invoked  in  determining 
upon  whom  should  fall  the  loss,  and  who 
should  be  entitled  to  the  insurance,  if  any, 
in  case  of  destruction  by  fire  of  buildings 
situated  upon  land  under  an  executory  con- 
tract of  sale.  See  Reed  v.  Lukens^  44  Pa. 
200,  84  Am.  Dec.  425;  Marks  v.  Tich^nor, 
85  Ky.  536,  4  S.  W.  225 ;  Brewer  v.  Herbert, 
30  Md.  301,  90  Am.  Dec.  682;  Taylor  v. 
Holmes,  14  Fed.  498.  In  the  well-consid- 
ered case  of  &t.  Louis f  L,  d  D.  R.  Co.  v. 
Milder,  17  Kan.  239,  it  was  held  that  a  ven- 
dee under  a  bond  for  a  deed  is  regarded  as 
the  real  owner  of  the  land,  even  before  full 
payment  of  the  purchase  price  is  made,  and 
that  he,  and  not  the  vendor,  is  entitled  to  re- 
ceive the  damages  if  part  of  the  land  is 
taken  in  a  proceeding  for  condemnation. 
See  also  Kuhn  v.  Freeman,  15  Kan.  423; 
Finkerton  v.  Boston  d  A.  R.  Co,  109  Mass. 
527;  2  lipwis,  Em.  Dom.  2d  ed.  §  319.  And 
in  a  recent  publication  it  is  said  that  "the 
vendee  under  an  executory  contract  of  sale 
is  the  equitable  owner,  entitled  to  a  deed 
upon  performance  of  his  contract.  If,  there- 
fore, pending  that  performance,  a  part  of 
the  land  is  taken  by  sovereign  authority,  he 
still  remains  liable  to  the  vendor  for  the  en- 
tire purchase  money,  is  entitled  to  the  entire 
damages,  is  a  necessary  party  to  the  con- 
demnation proceeding,  and  may  maintain 
the  proceeding  in  his  own  name."  7  Enc. 
PI.  &  Pr.  507. 

It  seems  clear  to  us,  in  view  of  the  au- 
thorities, that  the  relators  must  be  regarded 
as  the  real  owners  of  the  lots  in  question, 
subject  only  to  the  right  of  re-entry  and  for- 
feiture on  the  part  of  the  state  in  the  event 
of  a  failure  on  their  part,  or  that  of  their 
successors  or  assigns,  to  pay  the  balance  of 
the  purchase  price  according  to  the  terms  of 
the  state's  contract.  Indeed,  this  court  said 
in  Washington  Iron  Works  Co.  v.  King 
County,  20  Wash.  150,  54  Pac.  1004,  where 
the  question  under  consideration  was  wheth- 
er tide  lands,  under  a  contract  of  sale  like 
the  one  now  before  us,  were  subject  to  taxa- 
tion before  the  contract  was  fully  executed 
by  the  vendee,  that,  "in  equity,  appellants 
are  the  owners,  possessing  a  real  and  sub- 
stantial interest,  which  they  can  assign, 
transfer,  and  dispose  of  as  they  choose;  and 
the  state  cannot  deprive  them  of  this  right. 
.  .  .  The  naked  legal  title  is  in  the  state, 
but  for  one  purpose  only, — to  secure  the  un- 
paid purchase  price."  It  is  true  that  this 
case  was  distinguished  in  the  subsequent 
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case  of  State  v.  Frost,  25  Wash.  134,  64  Pac. 
902,  where  it  was  very  properly  held  that 
only  the  interest  of  the  vendee  in  a  con- 
tract of  sale  of  state  lands  can  be  charged 
with  taxes,-  and  that  the  state's  right  to- 
the  purchase  price,  pr  its  right  to  forfeit 
the  eontract  for  nonpayment  thereof,  can- 
not be  devested  by  a  tax  sale  of  such  lands. 
But  the  doctrine  announced  in  the  former 
case  as  to  the  equitable  ownership  of  the- 
vendee  of  tide  lands  under  an  executory  con- 
tract of  sale  was  neither  repudiated  nor 
questioned. 

It  is  provided  in  §  5637,  Ballinger's  Anno. 
Codes  &  Statutes,  that  any  corporation  au- 
thorized by  law  to  appropriate  land,  real 
estate,  premises,  or  other  property  for  cor- 
porate purposes  may  present  to  the  superior 
court  a  petition  describing  the  property 
sought  to  be  appropriated  and  "set ting- 
forth  the  name  of  each  and  every  owner,  en- 
cumbrancer, or  other  person  or  party  inter- 
ested in  the  same,  or  any  part  thereof,  so  far 
as  the  same  can  be  ascertained  from  the  pub- 
lic records,  the  object  for  which  the  land  ia 
sought  to  be  appropriated,  and  praying  that 
a  jury  be  impaneled  to  ascertain  and  deter- 
mine the  compensation  to  be  made  in. 
money,"  etc.  And  §  5638  provides  that  a  no- 
tice stating  brietly  the  objects  of  the  peti- 
tion shall  be  served  on  each  and  ever}'  per- 
son named  therein  as  owner,  encumbrancer., 
tenant,  or  otliers  interested  therein,  at  least 
ten  days  previous  to  the  time  designated  in. 
the  notice  for  the  presentation  of  the  peti- 
tion. But  the  same  section  further  provides 
that  want  of  service  of  such  notice  shall  ren- 
der the  subsequent  proceedings  void  us  to 
the  person  not  served,  but  all  persons  or 
parties  having  been  served  with  notice  as  in 
this  section  provided  shall  be  bound  by  the- 
subsequent  proceedings.  Section  5640  pro- 
vides, in  effect,  among  other  things,  that  if 
the  court  or  judge  thereof  shall  have  satis- 
factory proof  that  all  parties  interested  in 
the  land,  real  estate,  or  premises  described 
in  the  petition  have  been  duly  served  with 
the  prescribed  notice,  the  court  or  judge 
thereof  may  make  an  order  directing  th& 
sheriff  to  summon  a  jury  to  determine  th& 
compensation  to  be  paid  to  the  respective- 
parties  entitled  thereto.  As  we  have  seen, 
the  state  of  Washington  was  not  served  with 
notice  of  the  hearing  of  the  petition,  and  it 
is  therefore  insisted  by  the  relators  here  (as 
they  insisted  in  the  superior  court)  that 
the  court,  under  the  provisions  of  said 
§  5638,  requiring  each  and  every  person 
named  in  the  petition  to  be  served  with  such 
notice,  had  no  right  to  make  the  order  now 
under  consideration.  But  we  are  of  the- 
opinion  that  the  provision  requiring  notice 
to  be  served  on  all  interested  parties  is  not 
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jurisdictional,  except  as  to  persons  or  par- 
ties not  served.  The  statute  expressly  de- 
clares that  all  persons  duly  served  with 
notice  shall  be  bound  by  the  ''subsequent 
proceedings,"  but  that  want  of  service  shall 
render  such  proceedings  void  "as  to  the  per- 
son not  served."  Otctn  v.  8t.  Paul,  M.  d  M. 
R.  Co.  12  Wash.  313,  41  Pac.  44.  And  it 
seems  to  be  the  general  rule  that  "the  omis- 
sion of  any  proper  party  will  not  invalidate 
the  proceeding  as  against  such  persons  as 
are  made  parties.  The  only  consequence  is 
that  as  against  the  omitted  persons  the  con- 
demnation will  be  nugatory."  7  Enc.  PI.  & 
Pr.  604.  See  also  Re  Boston,  H.  T,  d  W.  R- 
€o.  79  N.  Y.  69,  wherein  it  was  held  that, 
wliere  the  lessee  alone  is  made  a  party,  the 
<'state  in  reversion  will  not  be  affected. 
While  it  is  true  that  the  state  holds  the 
naked  legal  title  to  these  tide  lands  as  trus- 
tee for  the  relators  and  their  assigns,  and  is, 
to  that  extent,  interested  therein,  it  is  also 
true  that  it  is  no  more  concerned  in  the 
•condemnation  suit  than  it  would  be  in  a 
voluntary  transfer  by  the  relators  of  their 
interest  to  the  respondent  herein.  The  state 
cannot  be  involuntarily  deprived  of  its  title 
1>y  condemnation  or  otherwise,  and  the  fact 
that  it  was  not  made  a  party  to  the  proceed- 
ing cannot  affect  its  rights  or  those  of  the 
relators  in  any  manner  or  degree  whatever. 
All  that  the  relators  are  entitled  to  is  just 
compensation  for  their  interest  in  the  land, 
and  such  compensation  can  readily  be  deter- 
mined without  regard  to  the  rights  of  the 
state  or  any  other  person  or  party. 

What  we  have  already  said  concerning  the 
•omission  to  make  the  state  a  party  virtually 
■disposes  of  the  objection  that  the  Seattle  & 
I^ke  Washinfrton  Waterway  Company  is  a 
necessary  party  to  the  condemnation  pro- 
ceeding, and  should  have  been  served  with 
notice  of  the  hearing  of  the  petition.  It  must 
be  remembered  that  the  respondent  is  not 
seeking  to  condemn  any  interest  that  that 
company  may  have  in  the  premises  in  ques- 
tion, and  we  are  luiable  to  see  how  the 
failure  to  serve  it  with  notice  of  the  pre- 
liminary hearing  can  affect  its  interest,  if 
it  has  any,  in  the  land  sought  to  be  appro- 
priated by  the  respondent.  The  railroad 
company  has  elected  to  carry  on  its  con- 
•demnation  suit  without  making  the  water- 
way company  a  party,  and  it  will,  therefore, 
be  responsible  to  the  latter  company  for 
-whatever  damages  it  may  suffer  in  conse- 
quence thereof.  And  the  relators  will  neith- 
er gain  nor  lose  anything  by  reason  of  the 
fact  that  the  water-way  company  was  not 
notified  of  the  hearing  in  the  superior  court, 
and  did  not  appear  in  that  proceeding. 

It  is  also  objected  that  the  respondent  the 
Seattle  &  Montana  Railroad  Company  has 
no  right  to  condemn  this  property  for  the 
^6  L.  R.  A. 


purposes  indicated  in  its  petition,  because  it 
appears  from  the  evidence  that  it  has  no 
rolling  stock  of  its  own,  does  not  operate  its 
road,  and  does  and  will  permit  the  Great 
Northern  Railway  Company  and  other  rail- 
road companies  to  run  their  passenger  and 
freight  trains  over  its  line  into  Seattle,  and 
to  use  its  depot  and  terminal  grounds  there 
situated.  In  other  words,  it  seems  to  be 
claimed  that  the  proof  shows  that  the  re- 
spondent company  is  seeking,  through  the 
exercise  of  the  power  of  eminent  domain, 
to  take  the  property  of  these  relators,  not 
for  ita  own  use  and  benefit,  but  for  the  use 
and  benefit  of  other  corporations.  We  think 
this  objection  is  wholly  untenable.  Under 
what  agreement  or  understanding  between 
the  two  companies  the  respondent's  railroad 
is  used  and  operated  by  the  Great  Northern 
Railway  Company,  or  upon  what  terms  and 
conditions  the  cars  of  other  railroad  com- 
panies arc  or  may  be  transported  over  its 
road,  is  not  disclosed  by  the  evidence;  but, 
whatever  the  arrangement  is  under  which 
this  may  be  done,  it  cannot  be  presumed  to 
be  illegal.  Indeed,  it  is  not  only  the  right, 
but  the  duty,  of  the  Seattle  &  Montana  Rail- 
road Company,  under  the  law  and  the  Con- 
stitution of  this  state,  to  permit  such  use 
of  its  road  by  other  railroad  companies. 
Ballinger's  Anno.  Codes  &  Statutes,  §  4318 ; 
Const,  art.  12,  §  13.  And,  if  it  be  true 
that  said  company  has  leased  its  railroad  to 
the  Great  Northern  Company,  or  any  other 
company  or  companies,  or  agreed  to  do  so,  it 
is  not  thereby  precluded  from  condemning 
and  appropriating  private  property  for  a 
public  use,  which  may  be  necessary  for  ita 
trackii,  side  tracks,  depots,  etc  Re  Metro- 
politan  Elev,  R.  Co,  18  N.  Y.  S.  R.  134,  2 
N.  Y.  Supp.  278;  Crolley  v.  Minneapolis  d 
Hi.  L.  R,  Co,  30  Minn.  541,  16  N.  W.  422; 
Worcester  v.  Noruich  d  W,  R,  Cg.  109  Mass. 
103;  Re  New  York,  L,  d  W.  R,  Co.  99  N. 
Y.  12,  1  N.  E.  27 ;  Chicago  d  W.  L  R.  Co.  v. 
Illinois  O.  R.  Co.  113  111.  156,  In  Re  Metro- 
politan Elcv.  R.  Co,  18  N.  Y.  S.  R.  134,  2 
N.  Y.  Supp.  278,  it  was  objected  that  the 
condemnation  proceedings  could  not  be  main- 
tained by  the  petitioner  because  of  the  lease 
of  its  line  of  road  to  another  company. 
Concerning  the  objection  the  court  said: 
"This  objection  is  not  well  founded,  because 
it  has  been  repeatedly  decided  that  the  leas- 
ing of  the  line  of  a  railway  corporation  to 
another  corporation  does  not  deprive  the 
former  of  the  power  to  exercise  the  right  of 
eminent  domain."  The  Illinois  case  above 
cited  (113  111.  156)  is  an  interesting  and 
instructive  one,  and  is  directly  in  point  here, 
especially  on  the  question  of  the  power  of 
a  lessor  railroad  company  to  condemn  pri- 
vate property  for  corporate  purposes.  In 
that  case,  as  in  this,  the  company  seeking  to 
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appropriate  the  property  did  not  own  any 
oars  or  locomotives,  and  did  not  transport 
passengers  or  freight^  and  had  leased  its  line 
to  other  companies,  and  yet  the  court  there 
held  that  it  was  not  thereby  deprived  of  the 
right  to  take  property  under  the  power  of 
•eminent  domaiiL 


We  see  no  prejudicial  error  in  the  proceed- 
ing in  the  Superior  Court,  and  the  order 
under  review  m  affirmed. 

Fnllertoii,  Ch.  J.,  and  Hadley,  Dun- 
bar, and  Monnty  JJ.,  concur. 


WISCONSIN  SUPREME  COURT. 


Jesse  LOWE,  Reapt,, 

V. 

T.  F.  CONROY,  Appt. 
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1,  Tbe  determinatloit  of  bealtb  olllcera 
tbat  private  property  in  a  nnlsance, 

or  a  cause  of  sickness  dangerous  to  health, 
is  no  protection  against  liability  for  Its  de- 
struction If  the  property  is  in  fact  not  a 
nuisance  or  source  of  danger. 

2.  A  bealtb  ofllcer  Is  Individually  lia- 
ble to  make  eon&pensatlon  for  private 
property  destroyed  by  mistake  in  the  attempt 
to  preserve  the  public  health,  in  the  absence 
of  statutory  provision  for  such  compensation, 
and  is  not  protected  by  the  fact  that  his  acts 
were  quasi  judicial  in  character ;  since  the 
exercise  of  his  discretion  is  limited  by  the 
constitutional  guaranty  to  every  person  of 
innmunlty  from  having  his  private  property 
rights  invaded  except  under  the  regular 
course  of  law. 

(January  12,   1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clark  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  property  alleged  to 
have  been  wrongfully  destroyed  by  defend- 
ant.   Affirmed. 

Statement  l^  Siebeoker,  J.: 

Respondent  was  engaged  in  the  business 
of  conducting  a  meat  market  in  the  city  of 
Neillsville.  Appellant  is  a  physician  resid- 
ing there,  and  was  the  city  physician  and 
health  officer.  On  August  3,  1901,  a  steer 
of  respondent's  herd  of  cattle  on  his  farm 
-was  found  sick  from  an  ailment  unknown 
to  him,  but  supposed  to  have  resulted  from 
<lrinking  water  containing  paris  green.  He 
called  Dr.  Brown,  a  veterinary  surgeon,  who 
gave  the  steer  an  antidote  for  paris  green 
poisoning,  but  upon  further  examination  in- 
formed respondent  he  believed  the  steer  was 


afflicted  with  anthrax,  and  that  another  ani- 
mal of  the  herd  showed  symptoms  of  an- 
thrax. The  steer  died  about  8  o'clock  in 
the  evening  of  the  same  day.  Respondent 
and  his  son  flayed  him,  then  buried  the  car- 
cass, and  placed  the  hide  on  others  in  the 
basement  of  his  meat  market.  Dr.  Roberts, 
the  state  veterinarian,  arrived  at  Neillsville 
the  following  morning,  and  with  respondent 
visited  the  place  where  tlie  steer  had  died. 
Dr.  Roberts  procured  some  blood  from  the 
spot  pointed  out  by  respondent  as  the  place 
where  the  steer  had  been  flayed.  This  spec- 
imen of  blood  was  mounted  on  microscopic 
slides  by  appellant's  brother,  a  doctor  at 
Neillsville,  who  examined  it  microscopic- 
ally, and  concluded  it  contained  the  bacilli 
of  anthrax.  The  same  slide  was  thereafter 
examined  microscopically  by  Dr.  Russell, 
the  state  bacteriologist,  who  reported  to  ap- 
pellant that,  so  far  as  could  be  ascertained 
from  the  examination,  the  specimen  dis- 
closed the  presence  of  the  bacilli  of  anthrax. 
Appellant  was  absent  from  Neillsville  Au- 
gust 3d  and  4th.  Dr.  Roberts,  the  state 
veterinarian,  left  Neillsville  August  4th, 
giving  directions  to  appellant's  brother  to 
have  the  herd  quarantined  until  his  return. 
He  returned  August  7th,  vaccinated  the 
herd  supposed  to  have  been  exposed,  re- 
peated this  treatment  August  19th,  and 
then  ordered  the  quarantine  of  the  herd 
and  pasture  removed.  On  Monday  morning, 
August  5th,  appellant  returned  to  Neills- 
ville, was  informed  of  these  occurrences, 
held  a  consultation  with  the  mayor  of  the 
city  and  chairman  of  the  city  board  of 
health  and  the  city  attorney;  later  in  the 
day  received  instructions  from  the  secre- 
tary of  the  state  board  of  health  to  destroy 
any  hides  which  had  been  exposed,  and  dis- 
infect the  shop  and  premises  if  exposed  to 
anthrax  infection.  Upon  this  and  other  in- 
formation obtained  by  appellant  he  believed 


NOTB. — As  to  right  to  compensation  for  prop- 
erty destroyed  In  abating  a  public  nuisance  gen- 
erally, see  note  to  Orlando  v.  Pragg,  19  L.  R. 
A.  196;  also  the  later  cases  In  this  terles  of 
Savannah  v.  Mulligan,  29  L.  R.  A.  803 ;  Safford 
V.  Board  of  Health,  33  L.  R.  A.  300 ;  and  Hous- 
ton V.  State,  42  L.  R.  A.  39. 
^6  L.  R.  A. 


As  to  personal  liability  of  officers  for  judi- 
cial acts,  see,  in  this  scries,  Austin  v.  Vroo- 
man,  14  T^.  R.  A.  13ft,  and  note;  Thompson  v. 
.Tackson.  27  L.  R.  A.  92,  and  note;  Scott  v.  Flsh- 
blate,  30  L.  R.  A.  606;  Glaser  v.  Hubbard,  39 
I,.  R.  A.  210;  Calhoun  v.  Little.  48  L  R.  A. 
630 ;  and  Webb  v.  Fisher,  60  L.  R.  A.  791. 
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the  steer  died  from  anthrax,  and  that  re- 
spondent's shop  und  some  hides  and  beef  in 
respondent's  slaughter  house  had  been  ex- 
posed to  this  dangerous  and  infectious  dis- 
ease. He  issued  a  written  order  August 
5th,  and  directed  Dr.  Brown,  as  deputy 
health  officer,  to  serve  it  on  respondent. 
This  order  notified  and  directed  respondent 
to  remove  the  hides  from  the  basement  of 
his  premises,  and  destroy  them;  and  the 
beef  of  a  heifer  which  respondent  and  his 
son  had  butchered  and  prepared  for  the 
market  on  the  morning  after  flaying  and 
burying  the  diseased  steer  was  also  to  be 
destroyed.  This  heifer  was  the  same  ani- 
mal that  Dr.  Brown  had  pointed  out  to  re- 
spondent as  having  symptoms  of  anthrax. 
Respondent  refused  to  comply  with  this  or- 
der and  thereafter  on  the  same  day  the 
hides  and  beef  were  burned  under  the  super- 
vision of  the  city  mayor,  pursuant  to  the 
order  of  August  5th.  It  appears  that  an- 
thrax is  one  of  the  most  virulent  and  deadly 
diseases  known  to  science^  and  infectious 
and  epidemic  in  character  to  a  high  degree. 
Upon  the  trial  the  court  found  that  appel- 
lant acted  in  good  faith  in  the  discharge  of 
what  he  deemed  his  duty  as  city  physician 
and  health  officer;  that  he  qtiarantined  re- 
spondent's meat  market  premises;  that  he 
had  good  cause  to  believe  the  basement  of 
the  premises  was  a  source  of  filth  and  sick- 
ness; that  he  ordered  the  destruction  of  the 
hides  and  beef  which  he  believed  had  been 
exposed  to  the  infection,  and  that  this  prop- 
erty was  of  a  value  of  $239.70.  The  jury 
found  that  the  steer  was  not  in  fact  af- 
flicted with  any  dangerous  and  contagious 
disease,  and  that  appellant  had  no  probable 
cause  to  believe  that  the  steer  was  so  af- 
flicted. The  court  ordered  judgment  in  re- 
spondent's favor,  and  awarded  him  judg- 
ment for  the  value  of  the  hides  and  beef  and 
for  costs.  This  is  an  appeal  from  that 
judgment. 

Mr.  S.  M.  Marsli,  for  appellant: 

A  local  board  of  health  and  a  health  offi- 
cer have  discretionary  powers,  and  their  du- 
ties are  quasi  judicial,  in  determining  what 
is  a  dangerous,  contagious  disease  or  cause 
of  sickness,  or  what  is  a  nuisance.  They 
are  not  liable  for  an  error  in  judgment. 

Keeler  v.  Woodward,  8  Pinney  (Wis.) 
306;  Byrne  v.  State,  12  Wis.  519;  Steele  v. 
Dunham,  26  Wis.  393 ;  Druccker  v.  Salomon, 
21  Wis.  621,  94  Am.  Dec.  571;  Oates  v. 
Young,  82  Wis.  272,  52  N.  W.  178;  State 
em  rel.  Board  of  Health  v.  T^cidt  (N.  J.  Eq.) 
19  Atl.  318;  Salem  v.  Eastern  R.  Co,  98 
Mass.  431,  96  Am.  Dec.  650;  Rudolphe  v. 
New  Orleans,  11  La.  Ann.  242;  Smith  v. 
Gould,  61  Wis.  31,  20  N.  W.  369. 

Tlie  following  parties  have  been  held  to 
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act  in  a  quasi  judicial  capacity,  and  there- 
fore to  be  exempt  from  liability  for  error  in 
judgment: 

Arbitrators. 

Jones  v.  Broicn,  54  Iowa,  74,  37  Am.  Rep- 
185,  16  N.  W.  140. 

Jurors. 

Hunter  v.  Mathis,  40  Ind.  356;  Turpen  v. 
Booth,  56  Cal.  65,  38  Am.  Rep.  48. 

Assessors. 

San  Josi  Gas  Co.  v.  January,  57  Cal.  614; 
Wilson  V.  Marsh,  34  Vt.  352;  Wall  v.  Trum- 
bull, 16  Mich.  228;  Williama  ▼.  Weaver,  7.> 
N.  Y.  30. 

To>yn  boards  of  equalization. 

Steele  v.  Dunham,  26  Wis.  393. 

Highway  officers. 

Sage  v.  Laurain,  19  Mich.  137;  Rowe  T. 
Addison,  34  N.  H.  306. 

School  officers. 

Burton  v.  Fulton,  49  Pa.  151;  Chamber' 
lain  V.  Clayton,  56  Iowa,  331,  41  Am.  Rep. 
101,  9  N.  W.  237;  McCormick  v.  Burt,  95 
III.  263,  35  Am.  Rep.  163. 

Inspectors  of  elections. 

Goetcheus  v.  Maitheicson,  61  N.  Y.  420; 
Keman  v.  Cook,  12  R.  I.  52. 

If  defendant  is  liable  in  damages  in  this 
case  it  is  a  liability  for  performing  his  duty 
as  specifically  laid  down  in  the  statute. 
His  acts  are  not  subject  to  review  by  a  jur> . 

Miller  v.  Horton,  152  Mass,  540,  23  Am. 
St.  Rep.  850,  26  N.  E.  100;  Pearson  v.  Zehr,. 
138  HI.  48,  32  Am.  St.  Rep.  113,  29  N.  £. 
854;  Fath  v.  Koeppeh  72  Wis.  289,  7  Am. 
St.  Rep.  867,  39  N.  W.  539;  Raymond  w 
Fish,  51  Conn.  80,  50  Am.  Rep.  3. 

Messrs,  J.  E.  WUdisli  and  I«.  M.  Stur- 
deTant,  for  respondent: 

The  health  officer  has  no  right  to  destroy 
sound  property  in  fact  belonging  to  another. 

Houston  V.  State,  98  Wis.  481,  42  L.  R.  A. 
39,  74  N.  W.  Ill;  Pearson  v.  Zehr,  138  111. 
48,  32  Am.  St.  Rep.  113,  29  N.  E.  854;  Mil- 
ler V.  Horton,  152  Mass.  540,  10  L.  R.  A. 
116,  23  Am.  St.  Rep.  850,  26  N.  E.  100. 

The  statute  only  authorized  the  destruc- 
tion of  animals  in  case  they  were  affected 
with  some  contagious  or  infectious  disea>e 
of  a  very  fatal  nature. 

Sanborn    &    Berryman's    Anno.    Stat.    ^ 

1492a;  Stone  v.  Heath,  179  Mass.  385,  60^ 

X.  E.  976. 

The  decision  of  the  board  of  health  is  not 

final  and  conclusive  for  all  purposes  in  re- 
gard to  the  parties  interested  in  the  ques- 
tion whether  the  thing  complained  of  was> 
a  nuisance. 

Salem  v.  Eastern  R,  Co.  98  Mass.  431,  9«> 
Am.  Dec.  650;  Miller  v.  Horton,  152  Mai^s. 
540,  10  L.  R.  A.  116,  23  Am.  St.  Rep.  85U,. 
26  N.  E.  100;  People  ex  rel.  Copcuit  v. 
Board  of  Health,  140  X.  Y.  1,  23  L.  R.  X, 
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4S1,  37  Am.  St.  Rep.  522,  35  N.  E.  320; 
■C'uiw.  V.  Aldvn,  143  Mass.  113,  9  N.  E.  15. 

The  question  whether  there  was  a  nui- 
sance may  be  litigated  by  tlie  parties  whose 
property  has  been  injured  or  destroyed  in 
proceedings  instituted  by  them  to  recover 
for  such  loss  or  damage. 

People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  L.  R.  A.  481,  37  Am.  St. 
Hep.  522,  35  N.  E.  320;  Yates  v.  Milwaukeey 
10  Wall.  497,  19  L.  ed.  984;  Hutton  v.  Cam- 
-den,  39  N.  J.  L.  122,  23  Am.  Rep.  203;  Un- 
<2cricood  V.  Green,  42  N.  Y.  140;  Hoffman 
V.  SchuUz,  31  IIow.  Pr.  385;  Clark  v.  Syra- 
cuse, 13  Barb.  32;  Rogers  v.  Barker,  31 
Barb.  447;  Coe  v.  Sohultz,  47  Barb.  84; 
JLawton  v.  Steele,  119  N.  Y.  226,  7  L.  R.  A. 
134,  16  Am.  St.  Rep.  813,  23  N.  E.  878; 
J^e  Smith,  146  N.  Y.  68,  28  L.  R.  A.  820,  48 
Am.  St.  Rep.  700,  40  N.  E.  497 ;  Delaivare, 
L.  rf  W,  R,  Co.  V.  Buffalo,  158  N.  Y.  271,  53 
N.  E.  44. 

Siebecker,  J.,  defivered  the  opinion  of 
tlie  court: 

The  appellant,  as  a  health  officer  of  the 
«city  of  Neillsville.  seeks  to  justify  the  de- 
struction of  respondent's  property  upon  the 
authority  vested  in  the  board  of  health  for 
the  adoption  for  such  measures  to  abate 
nuisances  and  remove  sources  of  filth  and 
causes  of  sickness  as  may  be  deemed  most 
-effectual  to  preserve  the  public  health.  By 
§  1411,  Rev.  Stat.  1898,  it  is  provided  that 
every  town,  village,  and  city  board  of  health 
'''niav  take  such  measures  and  make  such 
rules  and  regulations  as  they  may  deem 
rnost  effectual  for  the  preservation  of  the 
public  health.  They  may  appoint  as  many 
p<>rson8  to  aid  them  in  the  execution  of 
their  powers  and  duties  as  they  think 
proper,  .  .  .  examine  into  all  nui- 
sances, sources  of  filth,  and  causes  of  sick- 
ness, and  make  such  rules  and  regulations 
respecting  the  same  as  they  may  judge  nec- 
essary for  the  public  health  and  safety  of 
the  inhabitants.''  Section  1412,  Rev.  Stat. 
1898,  prescribes  as  a  part  of  the  health  of- 
ficer's duty:  **Upon  the  appearance  of  any 
dangerous  contagious  disease  in  the  terri- 
tory within  the  jurisdiction  of  the  board  of 
which  he  is  a  member  to  immediately  inves- 
tigate all  the  circumstances  attendant  upon 
the  appearance  of  such  disease,"  and  "at  all 
times  promptly  to  take  such  measures  for 
the  prevention,  suppression,  and  control  of 
any  such  disease  as  may  in  his  judgment  be 
needful  and  proper,  subject  to  the  approval 
of  the  board  of  which  he  is  a  member."  By 
§  1414,  Rev.  Stat.  1898,  boards  of  health  are 
given  authority  to  order  nuisances  and 
causes  of  sickness  removed  from  private 
property  by  the  owner  or  occupant,  and 
upon  hi?  refusal  or  neglect  to  comply  the 
06  L.  R.  A. 


board  may  cause  its  removal,  and  recover 
the  expense  thereof.  The  common  council 
of  the  city  of  Neillsville  by  ordinances 
adopted  these  provisions  as  a  part  of  the 
regulations  for  the  preservation  of  the  pub- 
lic health,  and  provided  for  the  organiza- 
tion of  the  board  of  health,  prescribing  the 
duties  of  the  board  and  its  health  officer  in 
carrying  out  the  powers  and  duties  imposed 
by  law.  Neither  the  statutes  nor  the  ordi- 
nances of  the  city  for  the  preservation  of 
the  public  health  make  provision  for  a  hear- 
ing before  the  board  or  otherwise  of  the  per- 
son charged  with  maintaining  a  nuisance, 
source  of  filth,  or  cause  of  sickness.  The 
board  or  its  members  or  officers  may  abate 
and  remove  the  nuisance,  source  of  filth,  or 
cause  of  sickness  without  any  such  hearing, 
even  though  such  proceeding  necessitates 
the  destruction  of  private  property.  The 
statutes  were  unquestionably  framed  upon 
the  fact  that  such  boards  must  act  immedi- 
ately and  summarily  in  cases  of  the  appear- 
ance of  contagious  and  malignant  diseases, 
which  are  liable  to  spread  and  become  epi- 
demic, causing  destruction  of  human  life. 
Under  such  circumstances  it  has  been  held 
that  the  legislature  under  the  police  power 
can  rightfully  grant  to  boards  of  health 
authority  to  employ  all  necessary  means  to 
protect  the  public  health,  and,  if  necessary, 
go  to  the  extent  of  destroying  private  prop- 
erty when  the  emergency  demands.  Bitten- 
halts  V.  Johnston,  92  Wis.  588,  32  L.  R.  A. 
380,  66  N.  W.  805;  Salem  ▼.  Eastern  R,  Co. 
98  Mass.  431,  96  Am.  Dec.  650;  Lawton  v. 
Steele,  119  N.  Y.  226,  7  L.  R.  A.  134,  16  Am. 
St.  Rep.  813,  23  N.  E.  878,  152  U.  S.  133, 
38  L.  ed.  385,  14  Sup.  Gt.  Rep.  499.  The 
power  to  sununarily  abate  nuisances  was 
fully  recognized  and  established  as  a  prin- 
ciple of  the  common  law,  upon  the  ground 
that  the  requirement  of  preliminary  formal 
legal  proceedings  and  a  judicial  trial  would 
result  in  defeating  the  beneficial  objects 
sought  to  be  attained.  Within  this  princi- 
ple, "quarantine  and  health  laws  have  been 
enacted  from  time  to  time  from  the  organi- 
zation of  state  governments,  authorizing  the 
summary  destruction  of  imported  cargo, 
clothing,  or  other  articles  by  officers  desig- 
nated, and  no  doubt  has  been  suggested  as 
to  their  constitutionality."  Lawton  v. 
Steele,  119  N.  Y.  226,  7  L.  R.  A.  134,  16  Am. 
St.  Rep.  813.  23  X.  E.  878.  1.52  I'.  S.  1.33,  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499 ;  Sentell  v. 
New  Orleans  rf  C.  R.  Co.  166  IJ.  S.  698,  41 
L.  ed.  1169,  17  Sup.  Ct.  Rep.  693;  Hart  v. 
Albany,  9  Wend.  571,  24  Am.  Dec.  165; 
Health  Department  v.  Trinity  Church,  14.5 
N.  Y.  32,  45  Am.  St.  Rep.  579,  39  N.  E.  833 ; 
Rockwell  V.  yearing,  35  N.  Y.  308.  The 
appearance  of  a  malignant  and  contagious 
disease  in  cattle  is  in  its  nature  such  a  men- 
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ace  to  the  public  health  as  to  bring  it 
clearly  within  the  class  of  cases  which  can 
only  in  many  instances  be  effectually  dealt 
with  by  the  destruction  of  the  animals 
afflicted. 

Respondent  insists  that  he  has  the  legal 
right  to  recover  his  damages  since  the  prop- 
erty was  not  in  fact  a  nuisance,  source  of 
filth,  or  a  cause  of  sickness,  as  contemplated 
by  the  statute  for  the  preservation  and  pro- 
tection of  the  public  health.  This  presents 
the  inquiry  whether  the  determination  of 
the  health  officers  that  a  nuisance  or  cause 
of  sickness  dangerous  to  health  in  fact  ex- 
isted is  a  final  determination,  binding  upon 
respondent  as  owner  of  the  property  which 
the  health  officer  decided  must  be  destroyed 
in  order  to  abate  the  nuisance  and  remove 
the  cause  of  sickness.  The  statute,  as  stat- 
ed, makes  no  provision  giving  the  party  pro- 
ceeded against  for  such  a  nuisance  or  cause 
of  sickness  an  opportunity  to  be  heard  be- 
fore his  property  may  be  destroyed.  While 
such  a  determination  has  been  held  to  be 
a  full  protection  to  all  persons  acting  under 
it  in  carrying  out  the  purposes  of  the  law, — 
that  is,  to  abate,  and,  if  necessary,  destroy, 
that  which  is  in  fact  a  nuisance  or  source 
of  danger  to  health, — ^yet  it  is  no  protection 
for  destroying  private  property  which  in 
fact  is  no  such  nuisance  or  source  of  danger. 
This  is  upon  the  ground  that  due  process  of 
law  requires  that  the  owner  be  given  an 
opportunity  to  be  heard  at  a  trial  before  his 
private  property  be  taken  and  adjudged 
forfeited  for  his  misconduct,  or  for  the 
protection  of  the  public  health.  He  cannot 
be  deprived  of  the  right,  either  before  or 
after  such  taking  of  his  property,  to  have  a 
judicial  inquiry  whether  in  fact  he  has  for- 
feited the  right  to  his  property  by  coming 
within  the  condemnation  of  the  law.  In 
such  oases,  where  a  board  of  health  has 
summarily  destroyed  property,  the  owner 
may  bring  his  action  to  recover  the  damages 
sustained,  if  it  be  foimd  he  has  been  un- 
justifiably deprived  of  it.  In  the  absence 
of  judicial  inquiry  wherein  the  owner  is 
given  full  opportunity  to  establish  that  no 
nuisance  or  cause  of  sickness  exists  as 
claimed,  the  board  of  health  cannot  declare 
a  thing  a  nuisance  or  source  of  danger  to 
public  health  which  is  not  so  in  fact.  Their 
authority  to  act  is  bottomed  upon  the  actual 
existence  of  the  conditions  which  the  stat- 
utes declare  they  may  abate  or  remove. 
Button  V.  Camden,  39  N.  J.  L.  122,  23  Am. 
Rep.  203;  Lawton  v.  Steele,  119  N.  Y.  226, 
7  L.  R.  A.  134,  16  Am.  St.  Rep.  813,  23  X. 
E.  878,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Cole  v.  Kegler,  64  Iowa,  59, 
19  N.  W.  843:  People  ex  rcl.  Copcutt  v. 
Board  of  Bealih,  140  N.  Y.  1,  23  L.  R.  A. 
481,  37  Am.  St.  Rep.  522,  35  N.  E.  320; 
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Health  Department  t.  Trinity  Church,  141^ 
N.  Y.  32,  27  L.  R.  A.  710,  45  Am.  St.  Rep. 
579,  39  N.  E.  833,  and  cases;  Orlando  v. 
i  Pragg,  31  Fla.  Ill,  19  L.  R.  A.  196.  34  Am. 
St.  Rep.  17,  12  So.  368. 

It  is  urged  that  no  action  can  be  main- 
tained to  charge  appellant  for  the  value  of 
the  property  because  in  ordering  its  re- 
moval and  destruction  he  was  in  the  exer- 
cise of  his  official  duty  as  city  health  officer. 
The  laws  for  the  pre8er\*ation  of  the  public 
health  make  no  provision  for  the  payment 
of  property  so  destroyed  by  mistake  on  the 
order  of  health  officers.  The  question  then 
arises,  Who  is  liable  for  the  value  of  this 
property  under  the  facts  and  circumstances 
of  this  case?  The  jury  found  that  the  steer 
was  not  afflicted  with  a  contagion,  and  that 
the  beef  and  hides  destroyed  were  not  in- 
fected with  anthrax.  It  is  clear  that  the 
city  is  not  liable  under  the  decisions  of  this 
court.  In  the  case  of  Kempster  v.  Mil- 
ioaukee,  103  Wis.  421,  79  N.  W.  411,  it  is 
said:  "In  carrying  out  the  laws  for  the 
preservation  of  the  public  health  the  city 
is  performing  a  duty  which  it  owes  to  the 
whole  public  as  distinguished  from  a  mere 
corporate  duty.  It  is  a  duty  which  it  is 
bound  to  see  performed  in  pursuance  of  law 
as  one  of  the  governmental  agencies,  but 
not  a  duty  from  which  it  derives  special 
benefit  or  pecuniary  advantage  in  its  corpo- 
rate or  private  capacity."  Hayes  v.  Osh- 
kosh,  33  Wis.  314,  14  Am.  Rep.  760,  and 
cases  cited.  As  here  indicated,  under  the 
laws  of  this  state  no  liability  on  the  part 
of  a  municipality  arises  for  injuries  result- 
ing from  the  acts  or  default  of  its  officers 
while  performing  a  duty  imposed  upon  it  as 
a  governmental  agency  for  the  public  at 
large.  Durkee  v.  Kenosha,  59  Wis.  123,  48 
Am.  Rep.  480,  17  N.  W.  677;  FoUc  t.  iftZ- 
waukee,  108  Wis.  359,  84  N.  W.  420. 

Appellant  contends  that  he  is  not  liable 
in  this  action  upon  the  ground  that  the 
powers  vested  in  members  and  officers  of  a 
board  of  health  are  discretionary  in  char- 
acter, and  that  the  duty  of  determining 
what  are  causes  of  sickness  affecting  the 
public  health  are  quasi  judicial  in  charac- 
ter. The  acts  of  appellant,  as  appears  from 
the  above  statement  of  facts,  were  within 
the  scope  of  his  duty  as  health  officer,  and 
come  within  the  class  of  quasi  judicial  acts. 
It  is  the  general  rule  that  such  officers  are 
not  liable  in  damages  to  private  persons  for 
injuries  which  may  result  from  their  official 
action  done  in  the  honest  exercise  of  their 
judgment  within  the  scope  of  their  author- 
ity, however  erroneous  or  mistaken  that  ac- 
tion may  be,  provided  there  be  an  absence 
of  malice  or  corruption.  Dill.  Mun.  Corp^ 
$  277.  and  note;  Steele  v.  Dunham,  26  Wi^. 
393;  Druecker  v.  Salomon,  21  Wis.  621,  91 
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Am.  Dec.  571;  amith  v.  Oould,  61  Wis.  31, 
20  N..W.  369;  Gates  v.  Young,  82  Wis.  272, 
52  N.  W.  178.  The  facts  and  circumstances 
show,  however,  that  respondent's  private 
property  rights  have  been  unjustifiably  in- 
vaded, and  that,  unless  it  be  that  defendant 
and  those  who  actually  committed  the  tres- 
pass in  wrongfully  destroying  his  property 
are  liable,  he  will  be  remediless  in  the  law. 
Under  such  circumstances  quasi  judicial 
officers  have  been  held  liable  to  respond  in 
damages  upon  the  ground  that  the  exercise 
of  this  discretion  is  limited  by  the  superior 
right  guaranteeing  to  every  person  im- 
munity from  having  his  private  property 
rights  invaded  except  under  the  regular 
course  of  law,  sanctioned  by  the  estab- 
lished customs  and  usages  of  the  courts. 
The  discretion  in  which  such  officers  are 
protected  must  be  limited  to  the  line  where 
their  acts  invade  the  private  property 
rights  of  another,  for  which  invasion  the 
law  awards  no  redress  other  than  an  action 
against  the  one  actually  committing  the 
trespass.  Huhhell  v.  Goodrich,  37  Wis.  84 ; 
Houston  V.  State,  98  Wis.  481,  42  L.  R.  A. 
39,  74  N.  W.  Ill;  Cubit  v.  O'Dett,  51  Mich. 
347,  16  N.  W.  679;  Miller  v.  Horton,  152 
Mass.  541,  10  L.  R.  A.  116,  23  Am.  St.  Rep. 
850,  26  N.  E.  100;  Pearson  v.  Zchr.  138  111. 
48,  32  Am.  St.  Rep.  113,  29  N.  E.  854; 
McCord  V.  High,  24  Iowa,  336.  The  circuit 
court  proceeded  upon  this  principle,  and 
held  appellant  liable  in  damages  resulting 
from  the  destruction  of  the  property,  be- 
cause it  was  not  in  fact  a  nuisance  or 
cause  of  sickness  endangering  the  public 
health.  This  course  is  assailed  by  appellant 
upon  the  authority  of  Faih  v.  Kocppel,  72 
Wis.  289,  7  Am.  St.  Rep.  867,  39  N.  W.  539. 
This  was  an  action  against  the  defendant, 
as  meat  inspector  of  the  city  of  Milwaukee, 
for  the  destruction  of  a  quantity  of  fish  as 
unvrholesome  for  food.  The  action  was 
upon  the  ground  that  his  acts  were  without 
authority,  but  the  court  held  that  he  had 
authority  to  inspect  fish,  and  judge  whether 
they  were  a  proper  article  of  diet,  and  to 
destroy  them  if  he  found  they  were  \m- 
wholesome.  It  is  stated  in  the  opinion: 
•'He  is  vested  with  power  to  determine  the 
quality  and  healthfulness  of  fish  in  market, 
and,  if  unwholesome  or  unfit  to  be  eaten, 
to  condemn  and  destroy  them.  This  is  a 
high  and  responsible  judicial  power,  .  .  . 
and  the  officer  exercising  such  a  power  is 
within  the  protection  of  that  principle  that 
a  judicial  officer  is  not  responsible  in  an 
action  for  damages  to  anyone  for  any  judg- 
ment he  may  render,  however  erroneously, 
negligently,  ignorantly,  corruptly,  or  mali- 
ciously he  may  act  in  rendering  it.  if  he  acts 
within  his  jurisdiction;"  citing,  among  the 
66  L.  R.  A. 


authorities  in  support  of  this  proposition^ 
Raymond  v.  Fish,  51  Conn.  80,  50  Am.  Rep. 
3.  The  decision  arose  on  demurrer,  and 
seems  to  assume  that  the  fish  destroyed  were 
in  fact  unwholesome,  and  not  a  fit  article 
of  diet.  Under  this  assumption  of  fact  the 
decision  was  in  accord  with  the  doctrine 
that  health  officers  are  not  liable  in  dam- 
ages for  destroying  property  when  si|ch 
property  is  in  fact  a  source  of  danger  to 
the  public  health.  The  opinion,  however,, 
seems  to  go  upon  the  ground  that  sucli 
quasi  judicial  officers  are  under  all  circum- 
stances absolutely  protected  from  liability 
to  the  owner  of  the  property',  and  are  enti- 
tled to  the  same  protection  as  an  officer  of 
a  judicial  tribunal  in  the  discharge  of  offi- 
cial action  within  his  jurisdiction.  This  is 
not  the  rule  established  under  the  adjudi- 
cations. Upon  the  authorities  cited  and  the 
reason  advanced  therein  the  rule  is:  "Inas- 
much as  the  law  quite  universally  protects 
private  property,  .  .  .  the  judgment  or 
discretion  of  a  quasi  judicial  officer,  though 
exercised  honestly  and  in  good  faith,  will 
not  protect  him  where,  by  virtue  of  it,  he- 
undertakes  to  invade  the  private  property 
rights  of  others,  to  whom  no  other  redress^ 
is  given  than  an  action  against  the  officer." 
Mechem,  Pub.  Off.  §  642,  and  cases  cited. 
In  so  far  as  Faih  v.  Koeppel,  72  Wis.  280, 
7  Am.  St.  Rep.  867,  39  N.  W.  639,  is  in  con- 
flict with  this  conclusion,  it  must  be  deemed 
overruled. 

Appellant  assigns  error  upon  numerous- 
rulings  of  the  trial  court  in  admitting  testi- 
mony over  his  objection  and  rejecting  testi- 
mony off^ed  by  him.  We  have  examined 
every  exception  brought  to  our  attention, 
and  find  the  court's  rulings  are  correct. 
Many  of  the  exceptions  urged  are  imma- 
terial tmder  the  final  disposition  of  the- 
questions  litigated  and  the  grounds  upoa 
which  judgment  was  awarded. 

It  is  contended  the  court  erred  in  answer- 
ing the  following  question  in  the  specitil 
verdict:  "Did  the  defendant  cause  the  de- 
struction of  the  hides  and  beef?"  The 
court  answered  it  in  the  affirmative.  An 
examination  of  the  evidence  shows  there 
was  no  conflict  as  to  the  fact  that  appellant 
made  the  written  order  directing  the  de- 
struction of  the  hides  and  beef,  that  he  gave- 
personal  directions  and  instructions  to  the 
deputy  health  officer  and  others  who  actu- 
ally destroyed  the  property,  and  that  these 
persons  acted  and  proceeded  under  his  order 
and  direction.  This  fully  establishes  the 
grounds  which  justify  this  answer  to  the 
question. 

The  evidence  adduced  fully  sustains  the 
findings   of   the   jury.     Upon   the  grounds- 
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«tated,  respondent  was  entitled  to  a  judg- 
ment for  the  value  of  the  property  de- 
stroyed. 

The  judgment  of  the  Circuit  Court  ia  af- 
firmed. 


Isabelle   WILSON,   Admrx.,   etc.,   of   David 
Wilson,   Deceased,   Appt,, 

V. 

■CHIPPEWA   VALLEY   ELECTRIC   RAIL- 
WAY COMPANY,  Kespt. 
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%,  If  the  motornHin  in  cliarse  of 
electric  car  soinir  at  a  hisli  rate  of 
■peed  sees  a  runaway  team  approachins  a 
crossing  under  such  circumstances  as  must 
Rug^st  to  any  mind  that  a  collision  Is  proba- 
ble, and  malces  no  effort  to  control  or  stop  his 
car,  but  allows  it  to  run  down  the  team  and 
driver,  he  is  guilty  of  that  wanton  and  reck- 
less disregard  of  human  life  which  amounts 
in  the  law  to  intentional  wrong. 

2.  Evidence  that  a  team  approaohlny  a 
rall^ray  track  'were  rnnnlns  avray 
when  313  feet  therefrom,  and  when  96  feet 
therefrom,  and  that  it  reached  the  track  the 
same  instant  as  a  car,  to  do  which  It  must 
have  maintained  its  speed  during  the  whole 
time,  will  warrant  the  Jury  in  finding  that  it 
was  running  during  the  whole  distance,  al- 
though a  witness  testifies  that  it  was  not 
running  at  a  point  217  feet  from  the  track ; 
and  therefore  the  court  cannot  take  the  ques- 
tion I'rom  the  jury. 

'8.  Proof  of  tvant  of  ordinary  care  'will 
not  saataln  a  recovery  in  an  action  for 
personal  injuries  which  is  based  upon  gross 
negligence  or  intentional  wrong. 

(February  23, 1904.)      ^ 

APPEAL  by  plaintiff  from  a  judgment  of 
tlie  Circuit  Court  for  Eau  Claire  Coun- 
ty in  favor  of  defendant  in  an  action 
brouglit  for  the  alleged  wrongful  killing  oi 
plaintiff's  intestate.     Reversed, 

Statement  by  IVinalow,  J.: 

At  4  o'clock  p.  M.  on  the  14th  day  of  De- 
cember, 1901,  one  David  Wilson,  while  cross- 
ing the  defendant's  track  in  a  sleigh  drawn 
by  two  horses,  was  run  down  and  killed  by 
one  of  defendant's  electric  cars,  and  this 
action  is  brought  by  his  widow  and  admin- 
istratrix to  recover  damages  for  his  death. 
The  complaint  charges  gross  negligence,  or, 
more  accurately,  such  wilful  and  wanton 
acts  as  amount  to  intentional  killing.  A 
verdict  for  the  defendant  was  directed  at 

Note. — For  other  cases  in  this  series  as  to 
injuries  by  street-car  collision  with  vehicles  or 
horses,  see  IliclES  v.  Citizens*  R.  Co.  25  L.  R.  A. 
508,  and  note;  Baltimore  Consol.  R.  Co.  v. 
Tierce,  45  L.  R.  A.  527 ;  Rider  v.  Syracuse  Rapid 
Transit  R.  Co.  58  L.  R.  A.  125  ;  and  Crisman  v. 
Shrpvepoit  Belt  R.  Co.  62  L.  R.  A.  747. 
<3C  L.  R.  A. 


the  close  of  the  evidence,  and  the  plaintiff 
appeals  from  judgment  thereon. 

The  evidence  showed  that  the  place  where 
the  accident  took  place  was  a  highway 
crossing  known  as  "Smith's  crossing." 
Though  within  the  city  limits  of  £aa  Claire, 
it  was  so  far  on  the  outskirts  as  to  be  prac- 
tically a  country  crossing.  At  this  point 
the  defendant's  track  runs  northeast  and 
southwest;  the  same  being  an  interurban 
line  between  the  cities  of  Eau  Claire  and 
Chippewa  Falls,  over  which  the  defendant 
operated  cars  at  stated  intervals.  The  track 
was  upon  a  fenced  right  of  way,  and  both 
track  and  right  of  way  were  in  all  essential 
respects  maintained  like  those  of  the  ordi- 
nary railroad.  Inunediately  adjoining  and 
parallel  to  the  right  of  way  upon  the  south- 
east was  the  right  of  way  and  track  of 
what  is  commonly  called  tibe  "Omaha  Bail- 
way,"  and  immediately  adjoining  this,  again, 
was  the  track  and  right  of  way  of  the  Wis- 
consin Central  Railway;  the  track  of  the 
Omaha  road  being  96  feet  from  the  defend- 
ant's track,  and  the  track  of  the  Central 
being  137  feet  from  the  Onutha  track.  The 
highway  on  which  the  deceased  was  driving 
ran  directly  east  and  west,  crossing  all 
three  of  the  tracks  at  grade.  The  car  which 
ran  down  the  plaintiff  was  approaching  the 
crossing  from  the  northeast,  and  was  an 
interurban  car,  going  at  from  20  to  25 
miles  per  hour.  The  deceased,  with  one 
Howard,  was  approaching  the  crossing'  from 
the  east.  The  day  was  cold,  and  both  men 
were  well  muffled  up.  The  horses  were 
owned  by  the  deceased,  and  were  young 
and'  high  spirited,  and  had  run  away  at 
least  twice  before;  the  last  time  being  on 
the  day  of  the  axK^ident.  It  appears  that, 
from  the  time  when  a  traveler  approaching 
the  tracks  from  the  east  reaches  a  point 
150  feet  east  from  the  defendant's  track  up 
to  the  time  when  he  crosses  the  track,  he 
has  an  unobstructed  view  to  the  north, 
and  can  see  a  car  approaching  for  more 
than  a  mile,  and  can,  of  course,  himself 
be  seen  from  the  car.  The  plaintiff  intro- 
duced evidence  tending  to  show  that  the 
team  which  the  deceased  was  driving  got 
beyond  his  control  and  commenced  to  run 
away  just  before  reaching  the  Wisconsin 
Central  track,  at  a  point  about  313  feet 
east  of  the  crossing  over  the  defendant's 
track,  and  that  they  continued  running 
away  till  they  crossed  the  defendant's 
track;  that  at  the  time  they  commenced 
to  run,  or  when  first  seen  running,  the  de- 
fendant's car  w^as  about  350  feet  north  of 
the  crossing;  that  the  defendant's  motor- 
man  saw  Wilson's  team  approaching,  and 
made  no  attempt  to  stop  his  car  until  aft- 
er it  had  struck  the  sleigh  in  which  the  dc- 
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ceased  was  riding.  On  the  other  hand,  the 
defendant's  evidence  tended  to  show  that 
the  team  did  not  commence  to  run  until  it 
passed  the  Omaha  track,  and  that  the  mo- 
torman  attempted  to  stop  the  car  when  he 
saw  the  team  commence  to  run.  It  was 
undisputed  that  the  car  struck  the  sleigh, 
throwing  one  of  the  men  a  distance  of  37 
feet,  and  the  other  a  distance  of  53  feet,  kill- 
ing them  both,  and  that  the  car  ran  several 
hundred  feet  beyond  the  crossing  before 
stopping. 

Messrs,  "WioUiam  A  Farr,  for  appel- 
lant: 

Where  a  person,  in  the  presence  of  immi- 
nent danger  to  another,  has  a  duty  to  per- 
form to  prevent  such  other  person  from  be- 
ing injured,  and,  with  knowledge  of  the 
•clanger  and  the  present  means  and  capacity 
to  prevent  it,  rashly,  recklessly,  or  wanton- 
ly fails  to  do  what  he  can  to  prevent  such 
injury,  he  is  guilty  of  gross  negligence. 

Lockioood  V.  Belle  City  Street  R.  Co.  02 
Wis.  97,  65  N.  W.  866;  Bolin  v.  Chicago, 
£t,  P.  M.  d  0.  R,  Co.  108  Wis.  333,  81 
Am.  St.  Rep.  911,  84  N.  W.  446;  Water- 
molen  v.  Fow  River  Electric  R.  d  Power 
Co.  110  Wis.  163,  85  N.  W.  663;  Little  v. 
Superior  Rapid  Transit  R.  Co.  88  Wis.  402, 
60  N.  W.  706;  Boutomeester  v.  Grand  Rap- 
ids d  L  R.  Co.  63  Mich.  557,  30  N.  W.  337 ; 
Sloniker  v.  Great  Northern  R.  Co.  76  Minn. 
306,  79  N.  W.  168;  Belk  v.  People,  125  111. 
684,  17  N.  £.744;  1  Bishop,  New  Grim. 
Law,  §  313. 

The  defendant  was  guilty  of  want  of  or- 
dinary care,  which  was  the  cause  of  the 
accident. 

Smith  V.  Miltcaukee  Builders'  d  T.  Ex- 
change, 91  Wis.  360,  30  L.  R.  A.  504,  51 
Am.  St.  Rep.  912,  64  N.  W.  1041;  Elliott, 
Roads  A,  Streets,  2d  ed.  §  16;  24  Am.  & 
Eng.  Enc.  Iaw,  p.  2;  8  Am.  &  Engr.  Enc. 
Law,  2d  ed.  p.  402;  Schroeder  v.  Wiscon- 
cin  C.  R.  Co.  117  Wis.  33,  93  N.  W.  837; 
O'Brien  v.  Wisconsin  C.  R.  Co.  119  Wis. 
7,  96  N.  W.  424. 

If  more  has  been  alleged  than  has  been 
proved,  the  plaintiff  is  entitled  to  recover 
for  what  has  been  proved.  It  is  elementary 
that  the  greater  includes  the  less. 

Clayton  v.  Lexington  d  B.  S.  R.  Co.  13 
Bush,  636;  Keating  v.  Detroit,  B.  C.  d  A. 
R.  Co.  104  Mich.  418,  62  N.  W.  575;  Rich- 
ier  V.  Harper,  96  Mich.  221,  64  N.  W.  768. 

The  question  of  contributory  negligence 
of  the  deceased,  if  it  was  material,  was 
a  proper  question  for  the  jury  to  deter- 
mine. 

Faher  v.  St.  Paul,  M.  d  M.  R.  Co.  29 
Minn.  466,  13  N.  W.  902;  Schroeder  v.  Wis- 
<:onsin  C.  R.  Co.  117  Wis.  33,  93  N.  W. 
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837;  Hanlon  v.  Milwaukee  Electric  R.  d 
Light  Co.  118  Wis.  210,  95  N.  W.  100; 
Giese  v.  Milwaukee  Electric  R.  d  Light  Co. 
116  Wis.  66,  92  N.  W.  366. 

Messrs  Bniidy  A  Wilooz,  for  respond- 
ent: 

In  the  absence  of  knowledge  of  the  fact 
that  a  collision  was  imminent,  the  motor- 
man  had  the  right  to  expect  that  the  de- 
ceased would  use  ordinary  care  to  inform 
himself  of  the  approacb  of  the  car,  and  not 
do  anything  which  would  retard  the  pas- 
sage of  it. 

Stafford  v.  Chippewa  Valley  Electric  R. 
Co.   110  Wis.  381,  86  N.  W.   1036. 

The  only  issue  made  by  the  pleadings 
was  whether  the  defendant's  agents  in 
charge  of  the  car  which  injured  the  dece- 
dent were  guilty  of  wrongful  conduct,  which 
amounted  to  an  intention  to  inflict  injury. 

A  claim  for  damages  by  reason  of  mere 
negligence  which  is  the  result  of  inadver- 
tence is  an  entirely  different  thing  from 
an  injury  inflicted  by  "gross  negligence," 
so  called. 

Bolin  V.  Chicago,  St.  P.  M.  d  0.  R.  Co. 
108  Wis.  333,  81  Am.  St.  Rep.  911,  84  N.  W. 
446;  McClellan  v.  Chippewa  Valley  Elec- 
tric R.  Co.  110  Wis.  330,  85  N.  W.  1018; 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Bryan,  107 
Ind.  61,  7  N.  E.  807;  Louisville,  N.  A.  d 
C.  R.  Co.  V.  Ader,  110  Ind.  376,  11  N.  E. 
437;  14  Enc.  PI.  k  Pr.  p.  338,  If  8,  p.  345, 
!f  b;  Louisville  d  If,  R.  Co.  v.  Johnston, 
79  Ala.  436;  Louisville  d  N,  R.  Co.  v.  Coul- 
ton,  86  Ala.  129,  5  So.  468;  Birmingham 
Mineral  R.  Co.  y.  Jacobs,  92  Ala.  192,  12 
L.  R.  A.  830,  9  So.  320;  Highland  Ave.  d 
Belt  R.  Co.  V.  Winn,  93  Ala.  306,  9  So. 
609. 

Any  reasonable  man,  knowing  what  the 
decedent  did  about  this  team,  not  only 
ought  to  have  known,  but  would  have 
known,  that  it  was  extremely  hazardous, 
and  not  ordinarily  careful,  to  drive  such  a 
team  up  close  to  a  rapidly  approaching 
street  car;  and  ought  to  have  known  that 
the  only  natural  and  probable  result  of  so 
doing  would  be  that  the  team  would  break 
from  his  control,  and  he  would  be  injured. 
He  must  have  had  full  knowledge  of  all 
the  danger;  and  the  law  is  not  satisfied  un- 
der those  circumstances  with  anything  short 
of  keeping  out  of  the  region  of  danger. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  769: 
Allen  V.  New  York  C.  d  H.  R.  R.  Co.  92 
Hun,  689,  36  N.  Y.  Supp.  624;  Cowen  v. 
Watson,  91  Md.  344,  46  Atl.  996;  Pepper 
V.  Southern  P.  Co.  105  Cal.  389,  38  Pac.  974; 
Rhoades  v.  Chicago  d  G.  T.  R.  Co.  68  Mich. 
263,  26  N.  W.  182;  Lando  v.  Chicago,  St. 
P.  M.  d  0.  R.  Co.  81  Minn.  279,  83  N.  W. 
1089;  Olson  v.  Chicago,  M.  d  St.  P.  R.  Co. 
68 
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81  Wis.  41,  50  N.  W.  412,  1096;  DuUea  v. 
Chicago  d  N.  W,  B.  Co.  86  Wis.  173,  66 
X.  W.  477;  Cawley  v.  La  Crone  City  K. 
Co,  101  Wis.  145,  77  N.  W.  179;  Stafford 
V.  Chippewa  Valley  Electric  R.  Co,  110  Wis. 
331,  85  N.  W.  1036. 

To  allow  a  jury  to  find  in  favor  of  the 
plaintiff  by  merely  theorizing  and  conjec- 
turing will  not  do. 

Hyer  v.  Janeaville,  101  Wis.  371,  77  N. 
W.  729;  Stafford  v.  Chippewa  Valley  Elec- 
tric B.  Co.  110  Wis.  331,  86  N.  W.  1018. 

IViiulow,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  charges  that  the  defend- 
ant's agents  wantonly  and  wilfully  ran  the 
deceased  down,  with  such  gross  negligence 
as  to  amount  to  an  intention  on  their  part 
to  inflict  injury  on  the  deceased.  The  ac- 
tion was  tried  on  the  theory  that  these 
facts  must  be  shown.  The  trial  court  di- 
rected a  verdict  because  it  deemed  that 
there  was  no  credible  evidence  tending  to 
show  such  facts,  and  the  question  now  pre- 
sented is  whether  this  direction  was  right. 
We  are  convinced  that  this  question  must 
be  answered  in  the  negative.  There  were 
10  or  more  passengers  in  the  car  as  it  ap- 
proached the  place  of  accident.  It  is  ad- 
mitted that  it  was  running  at  a  speed  of 
from  20  to  25  miles  an  hour.  It  is  an  un- 
questioned fact  that,  as  the  car  approached 
the  crossing  from  the  northeast,  the  de- 
ceased, in  his  sleigh,  was  approaching  the 
crossing  from  the  east,  and  that  both  car 
and  sleigh  reached  the  crossing  at  the  same 
instant  of  time,  and  that  at  that  time  the 
speed  of  the  car  had  been  only  slightly  di- 
minished, if  diminished  at  all.  It  is  ad- 
mitted also  by  the  motorman  that  he  saw 
the  team  of  the  deceased  coming  from  the 
east  just  as  it  approached  the  Wisconsin 
Central  track,  being  something  over  230 
feet  from  the  crossing  in  question,  though 
he  says  they  were  then  trotting,  and  did  not 
commence  to  run  until  they  had  crossed 
the  Omaha  track,  when  he  at  once  shut  off 
the  current,  set  the  brake,  and  put  on  the 
reverse  current.  Doubtless,  if  the  evidence 
stopped  here,  we  should  be  obliged  to  aiiirm 
the  ruling  of  the  trial  court,  for  it  could 
not  be  said  from  these  facts  that  there  was 
anything  which  showed  either  intentional 
injury  on  the  part  of  the  motorman,  or 
that  degree  of  reckless  disregard  of  conse- 
quences indicating  a  willingness  to  injure 
which  is  equivalent  in  the  law  to  an  intent 
to  injure.  A  motorman  is  not  obliged  to 
check  his  speed  or  stop  his  car  every  time 
he  sees  a  team  approaching  which  is  under 
control.  Eastwood  v.  La  Crosse  City  R.  Co, 
94  Wis.  163,  68  N.  W.  651.  But  there  is 
66  L.  R.  A. 


other  testimony  in  the  case  which  must  he 
considered.  A  yoiing  man  named  Peck  wa» 
one  of  the  passengers  on  the  car,  and  was 
sitting  toward  the  rear  end,  on  the  cast 
side.  He  testifies  that  as  the  car  ap- 
proached the  crossing,  and  was  about  350 
feet  distant  therefrom,  he  looked  over  his 
shoulder  out  of  the  window  of  the  car,  and 
saw  the  deceased  and  his  team  at  a  point 
just  opposite  the  bicycle  arch  (a  structure 
on  the  south  side  of  the  highway),  being 
by  measurement  80  feet  east  of  the  Central 
crossing,  and  313  feet  east  of  the  defend- 
ant's crossing;  that  the  team  was  then, 
frightened,  and  running  west  toward  the 
crossing;  that  everything  indicated  that 
they  were  running  away ;  they  were  running 
too  fast  to  be  running  for  the  fun  of  it; 
that  he  (witness)  got  right  up  and  started 
for  the  front  end  of  the  car;  that  he  looked 
at  the  motorman  as  he  was  walking  to  the 
front,  but  the  motorman  made  no  effort  to 
stop  the  car;  that,  as  he  got  to  the  front 
end  of  the  car,  he  looked  out  again  at  tbe 
team,  and  they  were  just  coming  over  the 
Omaha  track,  still  running;  that  be 
turned,  and  looked  at  the  motorman  again, 
and  he  was  doing  nothing  to  stop  the  car; 
then  in  an  instant  came  the  collision,  and 
he  looked  out  of  the  window  on  the  other 
side  of  the  car,  and  saw  the  team  running 
down  the  street  with  the  pole  and  whiffle- 
trees  alone.  There  was  evidence  by  other 
witnesses  to  the  effect  that  the  motorman 
did  nothing  to,  stop  the  car  until  almost  tbe 
moment  of  collision,  or  the  moment  after 
the  collision.  If  these  were  indeed  the* 
facts,  they  furnish  ample  basis  for  the  con- 
clusion that  the  motorman  was  guilty  ot 
a  gross  and  wanton  recklessness  in  operat- 
ing his  car,  which  amounted  to  an  utter  dis- 
regard of  human  life  and  limb,  and  thus 
was  within  the  rule  of  gross  negligence,  a» 
recently  laid  down  in  the  case  of  Bolin  v» 
Chicago,  8t.  P.  M.  d  0.  R,  Co.  108  Wis. 
333,  81  Am.  St.  Rep.  911,  84  N.  W.  446. 
The  motorman  admits  that  he  actually  saw 
the  team  just  as  they  were  coming  onto 
the  Central  track,  about  230  feet  east  of 
the  fatal  crossing,  but  he  also  testifies  that 
they  were  then  under  control.  It  certain- 
ly will  be  admitted  by  all  that  if  the  motor- 
man  in  charge  of  an  electric  car  goirg  at  a 
high  rate  of  speed  sees  a  runaway  team  ap- 
proaching a  crossing  imder  such  circum- 
stances as  must  suggest  to  any  mind  th  t 
a  collision  is  probable,  and  makes  no  ef- 
fort to  control  or  stop  his  car,  but  allows 
it  to  run  down  the  team  and  driver,  he  is 
guilty  of  that  wanton  and  reckless  disre- 
gard of  human  life  which  amounts  in  the 
law  to  intentional  wrong  On  this  proposi- 
tion there  is  no  room  for  two  op'niona. 
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It  seems  to  have  been  the  idea  of  the 
trial  court  in  this  case  tliat  because  the 
witness  Peck  admittedly  did  not  see  the 
team  from  the  point  313  feet  east  of  the 
crossing  until  it  reached  the  Omaha  cross- 
ing (a  distance  of  217  feet),  and  because 
another  witness  testified  that  he  saw  the 
t«am  between  these  points,  and  that  they 
were  not  running,  but  going  at  a  trot,  the 
fact  that  the  team  was  running  away  at  any 
point  during  the  progress  of  the  217  feet 
18  disproved.  We  cannot  agree  with  this 
contention.  If  Peck's  story  is  to  be  believed 
(and  his  testimony  is  certainly  not  intrin- 
sically incredible,  nor  is  it  conclusively 
disproved),  then  the  facts  were  that  botli 
team  and  car  were  approaching  this  cross- 
ing at  about  the  same  speed,  namely,  be- 
tween 20  and  25  miles  an  hour;  that  when 
the  team  was  313  feet  distant  it  was  run- 
ning away;  that  when  96  feet  distant  it 
was  running  away;  that  it  reached  the 
crossing  at  the  identical  moment  that  the 
car  reached  the  crossing.  These  facts  cer- 
tainly would  justify  the  inference  that  the 
team  was  ninning  away  during  the  whole 
313  feet,  because  it  must  have  kept  up 
its  speed,  and  testimony  that  it  was  walk- 
ing or  only  slowly  trotting  for  a  part  of 
the  time  would  not  necessarily  overcome 
the  inference.  So  we  arrive  at  the  conclu- 
sion that  the  case  was  one  for  the  jury, 
and  that  the  direction  of  a  verdict  for  the 
defendant  was  erroneous. 

Another  contention  made  by  the  plaintiff 
is  that  in  any  event  there  was  testimony 
in  the  case  showing  a  want  of  ordinary 
care  on  the  part  of  the  motorman  and  that 
there  might  be  a  recovery  on  this  ground, 
even  though  gross  negligence  or  intentional 
wrong  was  not  proved.  It  is  true  that  some 
courts  have  held  that,  notwithstanding  gross 
negligence  is  charged,  there  may  be  a  re- 
covery on  the  ground  of  want  of  ordinary 
care  only.  Keating  y.  Detroit,  B,  O.  d  A, 
Ji.  Co.  104  Mich.  418,  62  N.  W.  576;  Haya  v. 
GaiMsviUe  Street  R.  Co,  70  Tex.  602,  8  Am. 
8t.  Rep.  624,  8  8.  W.  491 ;  Claxton  v.  Lex- 
ington d  B.  S.  R.  Co,  13  Bush,  636;  Rooh- 
ford,  R.  L  d  8t.  L,  R.  Co.  v.  Phillipa,  66 
1)1.  548.  On  the  other  hand,  a  number  of 
courts  have  arrived  at  the  opposite  conclu- 
FioD.  Highland  Ave.  d  Belt  R.  Co.  v.  Winn, 
93  Ala.  306,  9  So.  509;  Louisville,  N.  A.  d 
C  R.  Co.  V.  Bryan,  107  Ind.  61,  7  N.  E. 
807.  This  court  has  held  that,  where  the 
complaint  simply  charges  negligence  or 
want  of  ordinary  care,  there  can  be  no  re- 
covery on  the  ground  of  wilful  injury,  or 
that  reckless  and  wanton  disregard  of  an- 
other's rights  equivalent  to  wilful  injury, 
which  has  been  termed  "gross  negligence," 
because  this  is  a  different  cause  of  action. 
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McClellan  v.  Chippcvba  Valley  Electric  R. 
Co.  110  Wis.  326,  85  N.  W.  1018.  Is  the 
converse  of  the  proposition  true?  We  think 
it  must  logically  be  so  held.  In  the  case 
of  Bolin  V.  Chicago,  8t.  P,  M.  d  0.  R.  Co. 
108  Wis.  333,  81  Am.  St.  Rep.  911,  84  N. 
W.  446,  this  court  very  carefully  examined 
the  doctrine  of  gross  negligence,  and  re* 
viewed  the  authorities  on  the  subject.  The 
conclusion  there  reached  was  that  there  had 
been  inaccuracy  at  times  in  the  decisions 
in  the  use  of  the  term  "gross  negligence;" 
that  whenever  negligence,  properly  so 
called,  was  the  foundation  of  the  action, 
contributory  negligence  on  the  part  of  the 
plaintiff  would  defeat  a  recovery,  no  mat- 
ter liow  great  the  negligence  of  the  defend- 
ant; that,  in  order  to  constitute  "gross  neg- 
ligence," as  it  has  been  called  (t.  e.,  that 
degree  of  misconduct  for  which  a  recovery 
may  be  had  notwithstanding  contributory 
negligence),  there  must  be  charged  and 
shown  either  a  wilful  intent  to  injure,  or 
that  reckless  and  wanton  disregard  of  an- 
other's rights  and  safety,  and  that  willing- 
ness to  inflict  injury,  which  the  law  deems 
equivalent  to  an  intent  to  injure.  It  was 
shown  that  in  a  wrong  of  this  nature  there 
is  really  no  element  of  inadvertence,  whicli 
is  a  necessary  element  of'  negligence,  and 
hence  that  the  term  "gross  negligence,"  as 
applicable  to  this  class  of  wrongs,  is  inac- 
curate. The  conclusion  is  that  wlien  this 
kind  of  a  wrong  is  charged,  as  in  the  pres- 
ent case,  though  it  be  called  "gross  negli- 
gence," it  does  not  logically  include  ordi- 
nary negligence,  any  more  than  a  charge  of 
ordinary  negligence  includes  intentional 
wrong;  and  hence  the  appellant's  conten- 
tion in  this  regard  must  fail. 

It  is  not  deemed  necessary  to  discuss 
any  other  questions. 

Judgment  reversed,  and  action  remanded 
for  a  new  triaL 


Louis  EHLEITER,  Admr.,  etc..  of  Michael 
Hart,  Deceased,  Respt,, 

City  of  MILWAUKEE,  Appt. 
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The  precipitation  of  one  riding  In  a 
veliicle  ArsLVf-n.  by  n  horse  Into  a 
■tream  cronslngr  a  hlfrhivay  at  a  place 
where  a  bridge  Is  open  and  un^arded,  after 

« I  I.I  , 

Note. — As  to  liability  for  defective  hig:hway 
as  affected  by  fact  that  horse  was  frightened 
when  accident  occurred,  see  also,  in  this  series, 
Schaeffer  t.  Jackson  Twp.  18  L.  R.  A.  100,  and 
note. 
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the  harse  has  traveled  GO  to  80  feet  after  be- 
ing frightened,  daring  which  time  the  driver 
is  struggling  to  master  him.  is  not  within  the 
exception  to  the  rale  that  a  municipal*  cor- 
poration is  not  liable  for  injuries  caused  by 
defects  in  its  streets  if  the  injured  person 
was  brought  into  contact  with  the  defect  by 
the  running  away  of  a  horse,  which  permits 
a  recovery  in  case  the  loss  of  control  over  the 
horse  was  only  momentary. 

(March  22,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  plaintitT's  favor  in  d.n  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  which  was  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed, 

Statement  by  Dodse,  J.: 

Action  for  damages  by  death  of  Michael 
Hart,  caused  by  a  defect  in  a  highway,  un- 
der the  following  circumstances:  Between 
3  and  4  o'clock  a.  m.  of  April  7,  1901.  Hart 
was  driving  a  reasonably  quiet  horse  in 
front  of  a  buggy  containing  himself,  wife, 
and  daughter,  southward  on  Kinnickinnic 
avenue,  toward  a  point  where  a  swing 
bridge  crossed  the  Kinnickinnic  river,  with 
wliich  he  was  entirely  familiar,  having 
driven  over  same  daily  for  many  months. 
The  bridge  had  been  open,  undergoing  re- 
pairs, for  perhaps  an  hour.  There  was 
no  barrier,  and  the  only  signal  was  a  red 
light  on  top  of  the  bridge,  instead  of  a 
white  one,  which  indicated  that  the  bridge 
was  open.  Decedent  drove  at  a  trot — 
whether  rapid  or  moderate  is  in  conflict — 
until  he  reached  a  point  aI)out  90  feet  north 
of  the  bridge,  where  an  electric  motor  car 
was  stationary,  or  nearly  so,  whereupon, 
according  to  the  testimony  of  plaintiff's 
witnesses,  the  liorse  shied  at  the  car  and 
started  forward  in  a  run.  which  was  con- 
tinued until  ho  plunged  into  the  river.  A 
watchman  stationed  to  guard  the  bridge 
riished  into  the  street  about  27  feet  north 
of  the  bridge  and  shouted  warning,  wliicli, 
however,  had  no  effect.  Other  witnesses 
testify  that  the  horse  was  not  friglitened, 
but  continued  a  rapid  trot  from  some  250 
feet  north  directly  down  to  the  bridge. 
Those  who  testify  that  the  horse  was  run- 
ning away,  also  testify  that  the  deceased 
was  exerting  every  effort  to  stop  him,  but 
was  unable  to  do  so.  The  jury  found,  by 
special  verdict:  (1)  Inadequacy  of  guard 
to  the  bridge;  (2)  which  was  the  proxi- 
mate cause  of  tlie  injury;  (,3)  that  the 
horse,  at  and  immediately  prior  to  being 
driven  into  the  river,  was  beyond  decedent's 
control ;  ( 4 )  that  lie  was  no  more  than 
momentarily  uncontrollable;  (5)  that  de- 
cedent coulf^  not,  by  the  exercise  of  ordi- 
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nary  care^  have  known  that  the  bridge  was 
open;  and  (6)  that  he  was  not  guilty  of 
any  want  of  ordinary  care.  At  the  dose 
of  the  trial,  defendant  moved  to  set  aside 
and  reverse  the  answers  to  each  of  these 
questions,  which  motions  were  all  over- 
ruled, and  judgment  rendered  for  the  plain- 
tiff, from  which  the  defendant  appeals. 

Mr.  Tl&oiiuw  H.  Dorr,  with  Mr,  Carl 
Ruaco,  for  appellant: 

There  can  be  no  recovery  against  a  city 
or  town  in  consequence  ot  injuries  sustained 
by  reason  of  a  runaway  or  uncontrollable 
horse  coming  in  collision  or  contact  with  a 
defective  highway. 

Houfe  V.  Fulton,  29  Wis.  296,  9  Am.  Rep. 
568;  Jackson  v.  BellevieUy  30  Wis.  250; 
KeUey  v.  Fond  du  Lac,  31  Wis.  179;  Rob- 
erta  v.  Wisconsin  TelepK  Co.  77  Wis.  589. 
20  Am.  St.  Rep.  143,  46  N.  W.  800;  Schil- 
linger  v.  Verona,  85  Wis.  689,  55  N.  W. 
1040,  96  Wis.  456,  71  N.  W.  888;  Bishop 
V.  Belle  City  Street  R.  Co,  92  Wis.  139,  65 
N.  W.  733;  Ritger  v.  Milwaukee,  99  Wis. 
190,  74  N.  \\.  815;  McFarlanc  v.  SulUran. 
99  Wis.  361,  74  N.  W.  559,  75  N.  W.  71: 
Johnson  v.  Superior,  103  Wis.  66,  78  X.  W. 
1100. 

A  street-railway  car  standing  on  the 
street  is  not  such  a  defect  therein,  or  such 
an  object  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness,  as  to  render 
the  town  or  city  liable  for  damages  in  the 
event  of  their  taking  fright  thereat. 

Bishop  V.  Belle  City  Street  R.  Co.  92 
Wis.  130,  65  N.  W.  733;  Abbot  v.  Kalbus^ 
74  Wis.  504,  43  N.  W.  367 :  Cahoon  v.  Chi- 
cago d  ^^  W.  R.  Co.  86  Wis.  570,  55  N. 
W.  900. 

The  horse  was  beyond  control  at  the  time 
and  immediately  before  it  went  into  the 
river.  It  was,  as  matter  of  law,  more 
than   momentarily  uncontrollable. 

Titus  V.  Xorthbridge.  97  Mass.  258,  03 
Am.  Dec.  91 ;  Scann^l  v.  Cambridge,  163 
Mass.  91,  39  N.  E.  790. 

The  approach  to  a  swing  bridge  is  an  ad- 
vertisement of  danger  to  one  who  knows 
the  character  of  the  bridge,  which  speaks  hs 
loudly,  and  logically  calls  for  as  great  an 
exercise  of  care,  as  the  track  of  a  railway. 

Stephani  v.  Manitowoc,  101  Wis.  59,  76 
N.  W.  1110;  McKinney  v.  Chicago  c£  A.Mr. 
R.  Co.  87  Wis.  282,  58  N.  W.  386.  59  N. 
W.  499;  Schlimgen  v.  Chicago,  M.  rf  St. 
P.  R.  Co.  00  Wis.  186,  62  N.  W.  1045 ;  Doug- 
las V.  Chicago,  M.  d  St.  P.  R.  Co.  100  Wis. 
405,  69  Am.  St.  Rep.  930,  76  N.  W.  356; 
Cawley  v.  JjaCrosse  City  R.  Co.  101  Wis. 
146,  77  X.  W.  179. 

Messrs.  Tooliey  Sc  Oilmore,  for  re- 
spondent : 

It  was  the  duty  of  the  city  to  adopt  suffi* 
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dent  measures  to  give  reasonable  notice 
of  the  danger,  or  such  barriers  as  'would 
afford  reasonable  protection  to  persons  trav- 
eling  in  the  usual  manner;  and  whether  it 
discharged  this  duty  was  a  question  of 
fact  for  the  jury. 

Stephani  v.  Manitotcoc,  89  Wis.  467,  62 
N.  W.  176,  101  Wis.  69,  76  N.  W.  1110; 
Chicago  v.  Wright,  68  111.  586;  Chicago  v. 
McDonald,  57  111.  App.  250;  Sohillinger  v. 
Verona,  88  Wis.  317,  60  N.  W.  272. 

Riding  upon  a  highway  at  a  high  rate 
of  speed  is  not  necessarily  negligence,  al- 
though it  is  a  circumstance  to  be  consid- 
ered by  the  jury  in  passing  upon  the  ques- 
tion of  negligence. 

Brcnnan  v.  Friendship,  67  Wis.  223,  29 
N.  W.  902. 

A  horse  is  not  to  be  considered  uncontrol- 
lable that  merely  shies  or  starts,  or  is  mo- 
mentarily not  controlled  by  his  driver. 

Sohillinger  v.  Verona,  85  Wis.  589,  55  N. 
W.  1040;  Hein  v.  FaircTUld,  87  Wis.  258, 
58  N.  W.  413;  Houfe  v.  Fulton,  29  Wis. 
296,  9  Am.  Rep.  568;  OUon  v.  Chippeioa 
Falls,  71  Wis.  568,  37  N.  W.  675. 

Dodge,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  trial  of  this  case  two  sharp- 
ly conflicting  theories  were  presented  and 
supported  by  evidence:  First,  that  the  de- 
cedent drove  more  or  less  rapidly  toward 
the  bridge,  with  his  horse  under  control, 
until  he  reached  or  pa.ssed  the  watchman, 
and  was  then  unable  to  stop  before  going 
into  the  river,  upon  which  theory  it  was 
claimed  he  was  guilty  of  contributory  neg- 
ligence, under  the  rule  laid  down  in  Steph- 
ani  V.  Manitowoc,  101  Wis.  59,  76  N.  W. 
1110;  secondly,  it  was  contended  by  the 
plaintiff  that  before  reacliing  the  bridge 
the  horse  became  uncontrollable,  and  while 
so  plunged  into  the  chasm  in  the  highway. 
The  jury,  by  answer  to  the  third  ques- 
tion, found  that  the  horse  was  beyond  con- 
trol at  and  immediately  prior  to  the  time 
intestate  drove  into  the  river.  This  neces- 
sarily must  be  understood  as  adopting  the 
plaintiff's  theory.  That  being  assumed,  the 
defendant  insists  that  there  is  no  evidence 
to  support  the  answer  to  the  fourth  ques- 
tion, that  such  loss  of  control  was  only  mo- 
mentary. ITiis  theory  of  the  driver's  loss 
of  control  of  the  horse  rests  upon  the  tes- 
timony of  two  witnesses  to  the  effect  that, 
as  he  passed  an  electric  motor  car  at  a 
point  approximately  90  feet  from  the 
bridge,  the  horse  was  frightened,  shied,  and 
from  that  point  ran  or  galloped  imcon- 
trolled  along  the  street  to  and  into  the 
river.  There  is  no  other  evidence  whatever 
of  any  loss  of  control,  or  any  change  in  the 
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conduct  or  pace  of  the  horse,  from  a  point 
at  least  200  or*  300  feet  away.  Thus  is  pre- 
sented the  question  whether  a  horse  can, 
by  any  reasonable  possibility,  be  said  to  be 
only  momentarily  uncontrolled  while  run- 
ning a  distance  of  80  or  90  feet  along  a 
highway,  in  the  sense  in  which  that  expres- 
sion is  used  in  the  law  laid  down  on  the 
subject  of  liability  of  municipalities  for  de- 
fects in  their  highways.  The  rule  was  early 
established  in  Massachusetts  and  Maine 
that  such  liability  of  mtmicipalities  is  spe- 
cial and  statutory;  that  only  where  the  de- 
fect in  the  highway  is  the  sole,  proximate 
cause  of  the  injury  is  such  liability  im- 
posed, and  that  if  there  concurs  therewith 
another  proximate  cause,  for  which  the  mu- 
nicipality is  not  responsible,  there  is  no  lia; 
bility;  and  that  the  running  away  of  a 
horse  is  such  independent  cause,  unless  it- 
self produced  by  fault  of  the  town.  The 
principle  is  ^ also  otherwise  stated,  that,  by 
the  statute,  municipalities  are  only  made 
liable  to  those  using  the  highway  in  the  or- 
dinary manner  for  purposes  of  travel,  and 
that  a  runaway  team  is  not  within  that  use. 
Wisconsin,  whose  highway  statutes  were 
taken  from  Massachusetts,  early  adopted, 
also,  this  construction  of  what  is  now  § 
1339,  Rev.  Stat.  1898,  and  has  persistently 
adhered  thereto.  Jackson  v.  Bellevieu,  30 
Wis.  250;  Schillinger  v.  Verona,  96  Wis. 
456,  71  N.  W.  888;  Ritger  v.  Milwaukee,  99 
Wis.  190,  74  N.  W.  815;  McFarlane  y,  Sul- 
livan, 99  Wis.  361,  74  N.  W.  559,  75  N.  W. 
71;  Johnson  v.  Superior,  103  Wis.  66,  78 
N.  W.  1100;  Titus  v.  Jforthhridge,  97  Mass. 
258,  93  Am.  Dec.  91 ;  Higgins  v.  Boston,  14H 
Mass.  484,  20  N.  E.  105.  The  courts  of  both 
states  have,  however,  recognized  what  may 
be  called  an  exception  to  the  foregoing  rule, 
in  that  one  driving  the  streets  in  the  ordi- 
nary manner  may  be  subjected  to  peril  by 
a  defect,  such  as  a  declivity  or  lack  of  rail- 
ing, by  a  sudden  or  spasmodic  movement  of 
the  horse,  usually  a  shying  or  falling,  caus- 
ing immediate  contact  with  the  defect,  pro- 
vided the  failure  of  the  driver  to  control 
the  horse  is  only  momentary.  Houfe  v. 
Fulton,  29  Wis.  296,  9  Am.  Rep.  568;  Olson 
v.  Chippewa  Falls,  71  Wis.  558,  37  N.  W. 
575;  Schillinger  v.  Verona,  96  Wis.  456,  71 
N.  W.  888;  Ritger  v.  Milwaukee,  99  Wis. 
190,  74  N.  W.  815;  Wright  v.  Templeton, 
132  Mass.  49,  51 ;  Hinckley  v.  Somerset,  145 
Mass.  326,  332,  14  N.  E.  166;  Scannal  v. 
Cambridge,  163  Mass.  91,  39  N.  E.  790. 
Generally  such  cases  as  sustain  the  excep- 
tion relate  to  a  sudden  swerving  or  shying 
of  the  horse, — one  of  them,  at  least,  to  a 
sudden  sickness,  staggering  and  falling, 
and  two  of  them'  to  a  sudden  backing  up 
from  fright.     In  all,  however,  great  insist- 
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once  is  placed  upon  the  idea  that  the  injury 
must  so  accompany  the  sudden,  spasmodic, 
and  unexpected  movement  of  the  horse  that 
the  failure  to  control  is  but  momentary,  in 
the  strictest  sense  of  that  word.  Indeed, 
this  phrase  has  sometimes  been  adopted  to 
express  the  idea:  "If  a  horse  .  .  . 
merely  shies  or  swerves,  ...  so  that 
the  driver  does  not  in  reality  lose  control 
over  him."  Elliott,  Roads  &  Streets,  $  615. 
Generally  it  may  be  said  that  the  event 
sought  to  be  described  is  wholly  inconsist- 
ent with  a  condition  where  a  horse  is  mov- 
ing along  the  road  in  the  course  of  a  strug- 
gle for  mastery.  It  is  substantially  limited 
to  those  spasmodic  movements  which  often 
occur  while  the  horse  is  generally  with- 
in the  control  of  his  driver,  but  where  the 
particular  movement  is  so  quick  and  imex- 
pected  that  it  and  its  results  take  place  be- 
fore efforts  to  control  can  be  exerted. 
Unfortunately,  most  words  are  in  some  de- 
gree elastic,  and  are  used  with  variant 
meaning  under  differing  circumstances,  and 
the  word  "momentary"  is  no  exception.  It 
is  apparent  from  the  judge's  charge,  not  ex- 
cepted to,  that  his  conception  of  the  idea 
was  merely  the  antithesis  to  ''pennanent." 
Within  the  definition  given  in  that  charge, 
any  period  of  struggle  between  a  frightened 
horse  and  his  driver  would  be  momentary 
imtil  he  became  a  runaway,  completely  es- 
caped from  the  driver's  mastery,  as  an  es- 
tablished and  permanent  condition.  Obvi- 
ously such  a  moment  might  permit  a  run 
along  a  highway  for  a  long  distance,  the 
driver  unable  to  stop  or  guide  the  horse, 
and  yet  struggling  to  do  so,  with  prospect 
of  ultimate  success.  It  is  not  to  be  denied 
that  such  a  conception  can  be  gained  from 
definitions  of  "momentary  loss  of  control" 
found  in  some  of  the  cases  above  cited;  but 
(examination  of  the  events  as  to  which 
courts  were  speaking  will  negative  any  such 
meaning.  Such  cases  illustrate  the  futility 
of  attempting  any  definition  of  such  a  word 
as  "momentary,"  whichi  alone  and  unde- 
fined, is  likely  to  convey  a  more  accurate 
idea  than  any  substitutionary  phrase.  It  is 
]>articularly  incorrect  to  use  the  word  as 
merely  antithetic  to  "permanent,"  so  as  to 
convey  the  idea  that,  until  the  horse  has  be- 
come a  runaway,  as  a  permanent  condition, 
he  may  still  be  deemed  only  momentarily 
imcontrolled.  This  is  to  give  to  the  word 
"momentary"  the  meaning  of  "temporary." 
It  is  true,  as  respondent  urges,  though  only 
within  some  limits,  that  the  momentary 
character  of  the  uncontrolled  movement  ot 
the  horse  is  not  necessarily  decided  by  the 
distance  he  moves.  It  is  doubtless  impos- 
sible to  say  how  far  a  frightened  horse  may 
spring  before  his  driver  can  bring  to  bear 
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efforts  to  control  him.  Nevertheless  there 
is  a  limit  within  human  experience  beyond 
which  such  movement  cannot  possibly  go. 
Thus,  in  Olson  v.  Chippetca  Falls,  71  Wis. 
668,  37  N.  W.  575,  and  Hinckley  v.  Bomer- 
set,  145  Mass.  326,  332,  14  N.  £.  166,  the 
courts  refused  to  hold,  as  matter  of  law, 
that  a  frightened  horse  might  not  momen- 
tarily reach  a  defect  20  feet  away.  In  the 
latter  case,  however,  it  was  said  that  60  feet 
was  beyond  any  such  possibility,  the  horse's 
movement  being  backward.  In  the  folloi»-- 
ing  cases  a  forward  movement  over  the 
specified  distances  was  held  more  than  mo- 
mentary, though  not  entirely  because  of  the 
distance  traveled:  Titus  ▼.  Northhridge, 
97  Mass.  258,  93  Am.  Dec.  91  (66  or  70 
feet)  ;  Ritger  v.  Milwaukee,  99  Wis.  199, 
74  N.  W.  815  (46  feet)  ;  Scannal  ▼.  Cam- 
bridge, 163  Mass.  91,  39  N.  E.  790  (17  feet). 
In  the  present  case  the  horse  first  shied  to 
one  side,  and  then  started  forward  in  a 
gallop.  According  to  plaintiff's  witnesses, 
the  deceased  practically  at  once  pulled  back 
on  the  lines  so  that  the  traces  were  loo**- 
ened,  and  the  horse  traveled  at  least  60  or 
70  feet  drawing  the  vehicle  by  the  bit,  and 
resisting  the  efforts  to  stop  his  forward 
movement.  It  cannot  be  doubted  that  when 
the  horse  recovered  from  his  swerve,  and 
started  upon  a  forward  course  in  resistance 
to  the  efforts  to  stop  him,  the  momentary 
escape  from  control  contemplated  by  this 
rule  of  law  was  over.  Thenceforward  he 
was  a  runaway  horse,  and  that,  too,  wholly 
without  r^rd  to  whether  ultimately  he 
could  have  been  stopped  by  his  driver.  The 
travel  along  a  street  for  60,  70,  or  80  feet 
after  a  fright  we  must  hold,  as  matter  of 
law,  is  wholly  inconsistent  with  momentary 
absence  of  control,  as  the  expression  is  used 
in  the  rule  of  law  permitting  liability  of  a 
municipality  for   injuries  so  occurring. 

The  views  thus  declared  result,  of  course, 
in  the  conclusion  that  the  fourth  ques.ion 
should  have  been  answered  "Yes,"  and  that 
the  trial  court  erred  in  denying  appellant's 
motion  to  strike  out  the  negative  and  insert 
an  afiirmative  answer.    That  conclusion  be- 

■ 

ing  reached,  and  no  reason  appearing  why  a 
new  trial  is  necessary,  our  duty  is  to  order 
done  that  which  ought  to  have  been  done, 
namely,  to  make  the  change  and  render 
judgment  accordingly.  This  decision  ren- 
ders unnecessary  consideration  of  certain 
other  errors  assigned  by  appellant. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  grant  defendant's  motion 
to  amend  the  special  verdict  by  changing 
the  answer  to  the  fourth  question  therein 
from  **No"  to  "Yes,"  and,  upon  the  verdict 
as  so  amended,  to  render  judgment  for  the 
defendant. 
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Anna  ROBERTSOX,  Admrx.,  etc.,  of  John 
Robertson,    Deceased,    Reapt,^ 

V. 

-CHICAGO,  ST.   PAUL,  MINNEAPOLIS  k 
OMAHA  RAILWAY  COMPANY,  Appt. 


( 


Wis. 


) 


1.    A  TTldo'vr  resfdlns  In  one  state,  of  a 
man  ^vho  aliio  rentded  there,  but  who 

was  negligently  killed  in  another  state,  is 
entitled  to  the  benefit  of  a  Rtatiite  of  the  lat- 
ter 9tate,  making  the  one  guilty  of  the  negli- 
gence liable  therefor,  and  requiring  tbn 
amount  recovered  to  be  paid  oyer  to  the 
widow  of  decedent. 
:2.  An  administratrix  appointed  at  tlie 
place  ^ivliere  decedent  resided  In  an* 
other  state  may,  in  her  representative  ca- 
pacity, maintain  an  action  for  his  negligent 
killing  in  the  courts  of  the  state  where  the 
accident  occurred,  which  resulted  in  his  death, 
where  its  statutes  provide  that  "every  such 
action  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  the  deceased 
person,"  and  the  recovery  shall  be  for  the 
benefit  of  his  widow. 

(May  10,  1904.) 

APPEAL  by  defendant  from  a  judi^nnent 
of  the  Circuit  Court  for  St.  Croix  ('oun- 
ty  overruling  a  demurrer  to  the  complaint 
In  an  action  brought  to  recover  dama^^es  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate.     Affirmed. 

Statement  by  Oaaaoday,  Ch.  J.: 
This  is  an  appeal  from  an  order  overrul- 
ing a  demurrer  to  the  complaint  alleging, 
in  effect,  that  during  all  the  times  therein 
mentioned  the  defendant  was  a  corporation 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  this  state,  and  owned 
and  operated  a  railway  from  Hudson, 
through  Eau  Claire,  and  through  the  vil- 
lage and  station  of  Fairchild,  to  Elroy; 
that  August  29,  1902,  near  Fairchild,  afore- 
said, the  plaintiff's  intestate,  John  Robert- 
son, came  to  his  death,  he  then  being  a  res- 
ident and  citizen  of  the  countv  of  Kent,  in 
.  the  stkte  of  Michigan;  that  thereupon  the 
probate  court  of  said  Kent  county  duly  ap- 
pointed the  plaintiff  as  administratrix  of 
all  of  the  estate  of  the  said  deceased;  that 
the  plaintiff  thereupon  qualified  as  such  ad- 
ministratrix, and  she  brings  this  action  as 
such;  that  at  the  time  of  the  death  of  said 
John  Robertson  this  plaintiff  was,  and  still 
is,  a  resident  and  citizen  of  the  countv  of 
Kent,  and  state  of  Michigan;  that  a  duly 
authenticated  copy  of  the   original   letters 


of  administration  on  the  estate  of  the  said 
John  Robertson^  so  granted  to  the  plaintiff, 
were  duly  filed  in  the  county  court  of  St. 
Croix  county;  that  August  29,  1902,  the 
said  John  Robertson  was  in  the  employ  of 
the  defendant  as  fireman  upon  the  engine 
of  one  of  the  defendant's  passenger  trains 
then  being  operated  by  the  defendant  upon 
its  said  railway  line;  that  while  acting  as 
such  fireman  on  said  train  at  the  time  men- 
tioned, and  in  the  vicinity  of  Fairchild,  the 
said  engine  became  derailed  through  the 
negligence  of  the  defendant  and  its  other 
servants;  that  in  such  derailment  the  said 
John  Robertson  received  personal  injuries, 
which  soon  thereafter  caused  his  death; 
that  the  deceased  was  not  guilty  of  any  con- 
tributory negligence  in  causing  such  inju- 
ries; that  the  cause  of  such  derailment  was 
the  destruction  of  the  defendant's  roadbed 
at  the  time  and  place  named;  that  all  the 
earth  and  substance  underneath  the  rails 
and  ties  to  a  considerable  extent  had  been 
washed  out;  that  such  derailment  occurred 
in  a  cut  upon  a  curve  of  the  defendant's 
railway  track  where  the  track  was  below 
the  surface  of  the  ground  upon  the  sides 
thereof;  that  such  roadbed  and  track  had 
been  reconstructed  about  two  years  before 
the  accident;  that  tlie  topography  of  the 
country  was  such  as  to  cause  large  quan- 
tities of  surface  water  to  accumulate  at 
the  place  in  question,  and  the  same  was  so 
accumulated  at  the  time  in  question;  that 
such  accumulation  was  by  reason  of  the 
defendant's  careless  and  n^ligent  and 
wrongful  construction  of  such  roadbed  with- 
out proper  waterways  and  culverts  under- 
neath the  track  and  through  the  roadbed, 
and  constructing  the  same  of  quicksand  and 
other  materials  which  would  not  withstand 
the  flow  of  surface  water:  that  such  de- 
railment occurred  about  11  o'clock  p.  M. 
on  the  day  named,  and  after  several  hours 
of  heavy  rainfall;  that  another  cause  of 
such  derailment  was  the  negligence  of  the 
defendant's  engineer  in  operating  such  en- 
gine, consisting  in  his  failure  to  discover 
the  defective  condition  of  the  roadbed  in 
time  to  stop  the  engine,  and  thus  avoid  the 
derailment;  that  another  cause  of  such  de- 
railment was  the  negligent  failure  of  the 
defendant's  section  foreman  to  inspect  and 
guard  the  place  in  question  and  give  sig- 
nals of  danger;  that  between  the  time  of 
such  reconstruction  of  the  roadbed  and  such 
derailment  the  defendant  kne>v  of  the  con- 
ditions   mentioned,    and    should    have    ro- 


NOTE. — As  to  right  of  citizens  of  one  state  to 
bring  actions  in  courts  of  another  state^  see 
-also,  in  this  series,  Robinson  v.  Ocean  Steam 
Nav.  Co.  2  L.  R.  A.  636 ;  Cofrode  v.  Gartner,  7 
L.  R.  A.  511 ;  and  Eingartner  v.  Illinois  Steel 
Co.  34  L.  R.  A.  503. 
«6  L.  R.  A. 


As  to  right  of  nonresident  alien  to  maintain 
statutory  action  for  death,  see  Mulhall  v.  Fal- 
lon, 54  L.  R.  A.  934,  and  note;  McMillan  ▼. 
Spider  I^ke  Sawmill  &  Lumber  Co.  60  L.  R.  A. 
589 ;  and  Bontbron  v.  Thcenlx  Light  &  Fuel  Co. 
61  L.  R.  A.  563. 
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paired  the  same;  that  the  plaintiff  is  the 
widow  of  John  Robertson,  and  in  his  death, 
so  caused,  damages  have 'resulted  to  the 
plaintiff  as  his  widow,  and  she  has  suffered 
pecuniary  loss  to  the  amount  of  $6,000  in 
the  loss  of  his  care,  society,  support,  and 
services  and  the  fulfilment  of  his  obliga- 
tions as  a  husband;  and  the  plaintiff  prays 
judgment  for  $5,000  damages  and  costs. 

Mr,  Pieroe  Bntler,  with  Messrs.  Fraw- 
ley,  Bnndy,  A  "Wilooz,  for  defendant  and 
appellant : 

Plaintiff  has  not  the  legal  capacity  to 
sue. 

At  common  law  a  foreign  administrator 
could  not  bring  any  suit  in  the  courts  of 
any  state  or  country  other  than  in  those  of 
the  state  under  whose  law  he  was  appointed. 

13  Am.  &  Eng.  Enc.  J^w,  2d  od.  p.  945; 
Johnson  v,  Wilson,  I  Pinney  (Wis.)  65; 
Moir  V.  Dodson,  14  Wis.  280;  Vincent  v. 
marks,  45  W^is.  458. 

The  only  statute  upon  the  subject  is  § 
3267.  This  statute  docs  not  authorize  the 
plaintiff  to  bring  this  suit  in  Wisconsin,  be- 
cause ( 1 )  it  does  not  api)ear  from  the  com- 
plaint that  no  executor  or  administrator 
has  been  appointed  in  this  state;  (2)  the 
bringing  of  this  suit  is  not  the  exercise  of 
*'any  power  over  such  estate;"  nor  (3)  is  it 
a  right  or  remedy  '*in  regard  to  the  prop- 
erty" of  deceased;  nor  (4)  is  it  a  demand 
**of  such  estate;"  nor  (5)  is  it  any  right 
or  remedy  "in  relation  thereto." 

The  cause  of  action  sued  upon  is  no  part 
of  the  estate  of  the  deceased  husband. 

Regan  v.  Chicago,  M.  d-  8t.  F.  If.  Co.  51 
Wis.  599,  8  N.  W.  292;  Gons  v.  Graff,  77 
W-is.  174,  46  N.  W.  48;  Topping  v.  St.  Lau- 
rence, 86  Wis.  526,  57  X.  W.  365;  Schmidt 
V.  Menasha  Woodenicare  Co.  99  Wis.  300, 
74  N.  W.  797;  Brown  v.  Chicago  <C-  V.  IV. 
7^  Co.  102  W-is.  137,  44  L.  R.  A.  579,  77  N. 
W.  748,  78  N.  W'.  771;  Hubbard  v.  Chicago 
d'  N.  W.  R.  Co.  104  Wis.  160,  76  Am.  St. 
Rep.  855,  80  N.  W^  454. 

The  complaint  does  not  state  faots  suffi- 
cient to  constitute  a   ctiusc  of  action. 

At  the  time  of  liis  death,  defeased  was  a 
resident  and  citizen  of  ^licliigan.  The  sole 
beneficiary,  his  widow,  was  also  a  resident 
and  citizen  of  Michigan. 

McMillan  v.  Spider  Lake  Saicniill  d  Lum- 
ber Co.  115  Wis.  332,  60  L.  R.  A.  589,  «5 
Am.  St.  Rep.  947,  91  N.  W,  979;  Schmidt 
V.  Menasha  Woodenirarc  Co.  99  WMs.  300, 
74  N.  W.  797;  Brown  v.  Chicigo  d  N.  W, 
R.  Co.  102  W'is.  137,  44  L.  R.  A.  579,  77  N. 
W.  748;  78  N.  W.  771;  Eingartner  v.  Illi- 
fwis  Steel  Co.  94  Wis.  70,  34  L.  R.  A.  603, 
59  Am.  St.  Rep.  859,  68  N.  W.  664. 

With  respect  to  the  creation  of  the  rijjht 
of  action  on  account  of  death  by  wrongful 
66  L.  R.  A. 


act,  neglect,  or  default,  the  staies  of  th«- 
Union  are  foreign  to  each  other. 

Story,  Const.  §  409;  Garfield  v.  Coryell, 
4  Wash.  C.  C.  371,  Fed.  Caa.  No.  3,233; 
Conner  v.  Elliott,  18  How.  691,  15  L.  ed. 
497;  Cory  v.  Carter,  48  Ind.  327,  17  Am. 
Rep.  738;  Bu/fingion  v.  Grosvenor,  46  Kan. 
738,  13  L.  R.  A.  282,  27  Pac.  137;  Olmstead 
V.  Rivers,  9  Neb.  235,  2  N.  W.  366 ;  Cham- 
bers Bros.  V.  Church,  14  R.  I.  398,  51  Am. 
Rep.  410;  Cummings  v.  Wingo,  31  S.  C.  427, 
10  S.  E.  107 ;  Campbell  v.  Morris,  3  Harr.  & 
McH.  535:  Sears  v.  Warren  County,  36  Ind. 
267,  10  Am.  Rep,  62;  Lonas  v.  State,  :i 
Heisk.  287 ;  McCready  v.  Virginia,  94  U.  S. 
391,  24  L.  ed.  248;  Ward  v.  State,  31  Md. 
279,  1  Am.  Rep.  50;  Paul  v.  Virginia,  S 
Wall.  168,  19  L.  ed.  357;  Ward  v.  Mary 
land,  12  Wall.  418,  20  L.  ed.  449;  Slaugh- 
ter-House  Cases,  16  Wall.  36,  21  L.  ed.  394; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  J^up.  Ct. 
Rep.  681;  Chambers  Bros.  v.  Church,  14  R, 
I.  398,  51  Am.  Rep.  411;  Bennett  v.  Barms,, 
51  W^is.  251,  8  N.  W.  222. 

There  can  be  no  valid  distinction  in  th" 
relation  which  exists  between  the  several 
states  of  the  United  States  and  betw^'en  a. 
state  and  foreign  nation. 

Renlund  v.  Commodore  Min.  Co,  89  Minn» 
41,  93  N.  W.  1059. 

Messrs.  F.  D.  Larrabee  and  James  A» 
Frear,  for  respondent: 

The  right  under  statutes  creating  a  lia- 
bility for  death  by  wrongful  act  ^constitutes 
assets  authorizing  the  appointment  of  an 
administrator. 

Phillips  v.  Chicago,  M.  d  St.  P.  R.  Co. 
64  Wis.  475,  25  N.  W.  544:  Hutchins  v.  St. 
Paul,  M.  d  M.  R.  Co.  44  Minn.  5,  46  N.  W. 
79;  Findlay  v.  Chimgo  d  G,  T,  R,  Co.  106 
Mich.  700,  64  N.  W.  732:  Brown  v.  Louis- 
ville d  X.  R,  Co.  97  Ky.  228,  30  S.  W.  639 ; 
Mori  is  v.  Chicago,  R.  7.  d  P.  R.  Co.  65 
Iowa,  727,  54  Am.  Rep.  39,  23  N.  W.  143. 

When  a  foreign  administraitor  or  execu- 
tor complies  with  the  provisions  of  §  3267, 
he  is  placed  upon  the  sime  footing  as  a. 
domestic   administrator  or   exfcu  o*. 

Muri-ay  v.  Xoricood,  77  Wis.  405,  40  X. 
W.  499.  * 

The  administrator  has  an  express  t  ut 
to  perform,  and  may  prosecute  this  action 
independentfy  of  the  statute  of  the  state  in 
which  the  forum  is  located. 

Wilson  v.  Tootle,  55  Fed.  211;  Marvin  v. 
Maysville  Street  R.  d  Transfer  Co.  49  Fed. 
\  436. 

No  court  has  held  that  beneficiaries,  be- 
ing citizens  of  other  states  of  the  Union,, 
are  not  covered  by  this  act.  In  the  follow* 
ing  cases  it  was  held  that  not  only  citizens 
of  other  states,  but  also  nonresident  a^ens^ 
are  included  in  similar  acts: 
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,  Renlund  v.  Commodore  Min,  Co.  89  Minn. 
41,  93  N.  W.  1057;  Mulhall  v.  Fallon,  176 
Mass.  266,  54  L.  R.  A.  934,  79  Am.  St.  Rep. 
309,  57  N.  E.  386;  Vetaloro  v.  Perkins,  101 
Fed.  393;  Kellyville  Coal  Co.  v.  Petraytis, 
195  111.  215,  88  Am.  St.  Rep.  193,  63  N.  E. 
94;  Luke  v.  Calhoun  County,  52  Ala.  115; 
Bonihron  v.  Phoenix  Light  d  Fuel  Co. 
(Ariz.)  61  L.  R.  A.  563,  71  Pac.  941. 

In  the  following  eases  it  was  held  that 
citizens  of  other  states  are  included  in  simi- 
lar acts: 

Jefferaonville,  M.  d  I,  R,  Co.  v.  Hendricks, 
41  Ina.  48;  Marvin  v.  Maysville  Street  R.  d 
Transfer  Co.  49  Fed.  436;  Philpott  v.  Mis- 
souri P.  R.  Co.  85  Mo.  164;  Dennick  v.  Cen- 
tral R,  Co.  103  U.  S.  11,  26  L.  ed.  439; 
Chesapeake,  O.  d  8.  W.  R.  Co.  v.  Higgins, 
85  Tenn.  620,  4  S.  W.  47;  Augusta  R.  Co. 
V.  Glover,  92  Ga.  132,  18  S.  E.  406. 

Were  not  the  act  so  construed  as  to  in- 
clude citizens  of  other  states,  it  would  be 
in  conflict  with  §  2  of  article  4  of  the  Con- 
stitution of  the  United  States.  The  citizens 
of  each  state  shall  be  entitled  to  all  priv- 
ileges and  immunities  of  citizens  in  the  sev- 
eral states. 

Cor  field  v.  Coryell,  4  Wash.  C.  C.  381, 
Fed.  Cas.  No.  3,230;  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  357;  Ward  v.  Mary- 
land, 12  Wall.  418,  20  L.  ed.  449;  Slaugh- 
ter-House  Cases,  16  Wall.  36,  21  L.  ed.  394; 
Farmers*  Loan  d  T.  Co.  v.  Chicago  d  A.  R. 
Co.  27  Fed.  146;  Blake  v.  McClung,  172 
U.  S.  239,  43  L.  ed.  432,  19  Sup.  Ct.  Rep. 
165;  Cofrode  v.  Gartner,  79  Mich.  332,  7  L. 
R.  A.  511,  44  N.  W.  623;  Eingartner  v.  7/H- 
nois  Steel  Co.  94  Wis.  70,  34  L.  R.  A.  503, 
59  Am.  St.  Rep.  859,  68  N.  W.  004;  Jcffer- 
sonville,  M.  d  L  R.  Co.  v.  Hendricks,  41 
Ind.  48 ;  State  v.  Wiggin,  64  N.  H.  508,  1  L. 
R.  A.  56,  15  Atl.  128;  Lemmon  v.  People, 
20  N.  Y.  562;  Davis  v.  Pierse,  7  Minn.  13, 
82  Am.  Dec.  65,  Gil.  1;  Com.  v.  Milton,  12 
B.  Mon.  221,  54  Am.  Dec.  522;  Marvin  v. 
Maysville  Street  R.  d  Transfer  Co,  49  Fed. 
436;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  69, 
70,  958,  959;  Mulhall  v.  Fallon,  54  L.  R. 
A.  934,  note,  176  Mass.  266,  70  Am.  St. 
Rep.  309,  57  N.  E.  386;  Schoolcraft  v. 
Louisville  d  N.  R.  Co.  14  L.  R.  A.  579, 
notes,  92  Ky.  233,  17  S.  W.  567. 

The  statute  in  question  simply  removes 
an  obstacle  to  a  prosecution.  It  creates  a 
remedy,  not  a  cause  of  action. 

Stewart  v.  Baltimore  d  0.  R.  Co.  168  U. 
8.  445,  42  L.  ed.  537,  18  Sup.  Ct.  Rep.  105; 
Mulhall  V.  Fallon,  54  L.  R.  A.  934,  note, 
176  Mass.  266,  79  Am.  St.  Rep.  309,  57  N. 
£.  386. 

The  statute  must  be  construed  strictly  or 
liberally,  whichever  way  is  necessary  to  up- 
hold its  validity. 
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26  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  640,. 
642;  Dennick  v.  Central  R.  Co.  103  U.  S. 
11,  26  L.  ed.  430. 

Mr,  K.  S.  Clapp  also  for  respondent. 

Cassoday,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Two   grounds   of  demurrer  are   assigned. 
One    is   that   the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion.    There  is  no  claim  that  it  states  a 
cause  of  action  which  would  have  survived 
under  |  4253,  Rev.  Stat.  1898.     A  cause  of 
action  which  so  survives  has  been  held  to 
be  a  cause  of  action  possessed  by  the  de- 
ceased person,  and  preserved  for  the  benefit 
of  his  estate.    Lehmann  v.  Farwell,  95  Wis.. 
185,  37  L.  R.  A.  333,  60  Am.  St.  Rep.  Ill, 
70  N.  W.  170;  Broum  v.  Chicago  d  N.  TV. 
R.  Co.  102  Wis.  137,  149,  153,  164,  171,  44 
L.  R.  A.  579,  77  N.  W.  748,  78  N.  W.  771. 
In  the  case  at  bar  the  plaintiff  claims  the 
right  to  recover  under  §§  4255,  4256,  of  the 
Revised  Statutes  of  1898.    The  meaning  of 
these  sections  has  been  made  clear  by  recent 
decisions  of  this  court.     Thus,  it  has  been 
held   that  "the   right  of   action   given   by" 
those     sections     "to     certain     l)eneficiaries 
therein  named  is  personal,  and  the  damages 
are   limited   to   a  mere  indemnity   for   the- 
pecuniary    injury    resulting    therefrom    to- 
such    beneficiary,    and   the   action    therefor 
does  not  survive  the  death  of  such  benefi- 
ciary, but  abates  upon  his  death,  and  can- 
not be  revived  in  favor  of  his  administra- 
tor."   Schmidt  v.  Mcnaslia  Wooden  ware  Co. 
99  Wis.  300,  74  X.  W.  797.    So  it  has  be:n 
held  that  *'the  liability  created  by  §  4265^ 
Rev.  Stat.  1898,  in  case  of  the  death  of  a 
person  by  an  actionable  injury  for  which 
such  person  could  have  recovered  damages 
if  death  had  not  ensued  is  for  the  benefit  of 
certain  relatives  of  the  decedent  mentioned 
in  §  4256,  Rev.  Stat.  1898,  and  in  default 
of    such    relatives    there    is    no    liability.**" 
Broicn  v.  Chicago  d  .V.  1^.  R.  Co.  102  Wis. 
137,  44  L.  R.  A.  579,  77  N.  W.  748,  78  N. 
W.  771.    In  the  same  case  it  was  held  that 
''the  right  of  action   for  an   injury  to  the 
person  which  survives  under  §  4253  is  sep- 
arate and  distinct  from  the  loss  to  surviv- 
ing relatives  recoverable  under  §§  4255  and 
4256."    See  also  Staeffler  v.  Menasha  Wood- 
enware  Co,    111   Wis.   483,  487,   87   N.  W. 
480;    McMillan  v.  Spider  Lake  Saicmill  d 
Lumber  Co.  115  Wis.  332,  336,  60  L.  R.  A. 
589,  95  Am.  St.  Rep.  947,  91   N.  W.  979. 
This  court  has  also  held,  in  eflfcct,  that  the 
amount  recovered  in  dueli  action  constitutes 
no  part  of  the  estate  of  the  deceased,  but 
belongs  to  and  must  l)e   paid  over  to  the- 
beneficiaries  named  in  §  4256  of  the  Revised 
Statutes  of  1898.   Hubbard  v.  Chicago  d  A\ 
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M\  K.  Co.   104  Wis.  160,  76  Am.  St.  Rep. 
xS.")-),   80   N.   W.   454.     That  section  of  the 
.statute    declares    that   "the    amount    recov- 
<Ti»d  shall  belong  and  be  paid  over  to  the 
husband  or  widow  of  such  deceased  person, 
if  such  relative  survive  him  or  her."     Here 
it  appears  from  the  complaint  that  the  hus- 
band was  killed  by  the  "wrongful  act,  neg- 
lect, or  default"  of  the  defendant,  and  that 
his   widow   survived  him.     Had   they  both 
Leen  residents  and  citizens  of  this  state  at 
the  time  of  his  death,  and  the  administra- 
trix had  been  appointed  here,  then,  with  the 
other  facts  allege,  there  could  have  been 
no  doubt  of  the  right  to  recover.     But  it 
appears  from  the  complaint  that  neither  of 
them  were  residents  or  citizens  of  this  state 
at  the  time  of  his  death;  but,  on  the  con- 
trary, it  appears  that  both  were  citizens  of 
and  resident  in  Kent  county,  in  the  state 
•of  Michigan,  at  the  time.     The  important 
•question  presented  is,  whether  the  right  of 
action  is  defeated  merely  because    of    such 
residence  and  citizenship  in  Michigan.     For 
that  reason  counsel  for  the  defendant  claim 
that  the  action  cannot  be  maintained,  and, 
in  support  of  such  contention,  rely  largely 
on    McMillan   v.    Spider   Lake    Satcmill    ds 
Lumber  Co,  115  Wis.  332,  60  L.  R.  A.  589, 
Do  Am.   St.  Rep.  947,  91  N.  W.  979.     In 
that  case  the  person  was  killed  in  Bayfield 
•county,  in  this  state.    He  left  no  beneficiary 
referred   to  in  the  section  of  the   statute 
cited,  except  his  mother,  who  was  at  the 
time  of  his  death,  and  for  a  long  time  prior 
thereto   had    been,    a   resident   and    citizen 
of  Canada,  and  she  never  lived  in,  nor  be- 
<^ame   a   citizen   of,   this   state,  nor  of  the 
United  States.     The  action  was  brought  by 
an  administrator  appointed  by  the  county 
court  of  Bayfield  county,  and,  in  view  of 
the  fact  that  the  action  had  no  reference  to 
the    possession,    enjoyment,    or    descent    of 
property,  it  was  held,  in  effect,  that  the  sec- 
tions of  the  statutes  cited  did  not  give  to 
the  mother,  as  such  nonresident  alien  rel- 
ative of  one  so  instantly  killed,  or  who  died 
without  conscious  pain,   a  right   of  action 
for    the   loss   sustained   by   reason   of   such 
■death.     It  was  there  said     "The  question  is 
not  whether  the  legislature  had  power  to 
pive  such  right  of  action,  but  whether  the 
sections  relied  upon  did  give  such  right  of 
action."      It   was   there   claimed,    and    this 
■court,  in  effect,  conceded,  that  the  right  to 
maintain  the  action  had  been  given  by  the 
statutes   in  general  terms,   and  was  broad 
enough  to  include  aliens.     But  the  logic  of 
the  opinion  is  that  this  court  would  not, 
•contrary  to  the  general  rule  as  held  in  Eng- 
land  and   this   country,   presume   that   the 
legislature  intended  to  include  aliens.  Quot- 
ing from  the  opinion  of  the  court  in  a  Penn- 
sylvania case,   where  the  facts  were  quite 
<)G  L.  R.  A. 


similar,  it  was  there  said:  "Our  statutf 
was  not  intended  to  confer  upon  nonresi- 
dent aliens  rights  of  action  not  conceded  to 
them  or  to  us  by  their  own  country,  or  to 
put  burdens  on  our  own  citizens  to  be  dis- 
charged for  their  benefit."  McMillan  v. 
Spider  Lake  Saiomill  d  Lumber  Co.  115 
Wis.  337,  338,  60  L.  R.  A.  589,  95  Am.  St. 
Rep.  947,  91  N.  W.  979,  Citing  Dent  v. 
Pennsylvania  R,  Co,  181  Pa.  525,  528,  529, 
59  Am.  St.  Rep.  676,  37  Atl.  558.  But  can 
that  be  truthfully  said  of  the  residents  and 
citizens  of  the  several  states?  Of  course, 
the  several  states  are  bound  together  with 
constitutional  obligations  and  restrictiouh 
as  to  each  other  not  existing  between  them 
and  foreign  countries.  Among  other  things, 
the  courts  of  the  several  states  are  con- 
stantly giving  effect  "to  the  public  acts,  rec- 
ords, and  judicial  proceedings"  of  other 
states,  and  to  the  "privileges  and  immuni- 
ties of  citizens"  of  other  states,  in  obedi- 
ence to  constitutional  guaranties.  U.  S. 
Const,  art.  4,  §§  1,  2. 

The  right  to  maintain  actions  in  the 
courts  of  this  state  for  personal  injuries 
happening  in  other  states  has  repeatedly 
been  sanctioned  by  this  court.  Curtis  v. 
Bradford^  33  Wis.  190;  Eingartner  v.  Illi- 
nois Steel  Co,  94  Wis.  70,  78,  79,  34  L.  R. 
A.  503,  59  Am.  St.  Rep.  859,  68  N.  W.  664; 
MacCartky  v.  Whitoomb,  110  Wis.  113,  122, 
123,  85  N.  W.  707 ;  Bain  v.  Northern  P,  B. 
Co.  (Wis.)  98  N.  W.  241,  242,  244.  In  this 
last  case  the  plaintiff's  intestate,  while  a 
resident  and  citizen  of  Douglas  county.  Wis- 
consin, and  while  in  the  employ  of  the  de- 
fendant, was  killed  in  Minnesota  by  the 
alleged  negligence  of  the  defendant;  and  it 
was  held  that  tlve  action  was  maintainable 
in  a  court  of  this  state  by  the  widow,  who 
had  been  appointed  administratrix  by  the 
county  court  of  Douglas  county,  notwith- 
standing the  right  of  action  was  given  by 
the  statutes  of  Minnesota.  Such  ruling  is 
in  harmony  with  the  decisions  of  the  Su- 
preme Court  of  the  United  States.  Thus 
it  has  been  held  by  that  court:  "A  cause 
of  action  founded  upon  a  statute  of  one 
state  conferring  the  right  to  recover  dam- 
ages for  an  injury  resulting  in  death  may 
be  enforced  in  a  court  of  the  United  Stat^ 
sitting  in  another  state  if  it  is  not  incon- 
sistent with  the  statutes  or  public  policy  of 
the  state  in  which  the  right  of  action  is 
sought  to  be  enforced."  Texas  d  P.  R.  Co, 
V.  CoXy  145  U.  S.  593,  604-606,  36  L.  ed. 
829,  833,  834,  12  Sup.  Ct.  Rep.  905.  In 
that  case  Mrs.  Cox  brought  the  action  in  a 
Federal  court  in  Texas  for  the  death  of  her 
husband,  caused  by>  the  alleged  negligsence 
of  the  company  in  Louisiana  under  a  stat- 
ute of  that  state  giving  the  right  of  action. 
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To  the  same  effect,  yorthem  P.  R.  Co.  v. 
Bahcock,  154  U.  S.  190,  197,  198,  38  L.  ed. 
958,  960,  961,  14  Sup.  Ct.  Rep.  978;  Steic- 
art  V.  Baltimore  d  0.  R.  Co.  168  U.  S.  445, 
42  L.  ed.  537,  18  Sup.  Ct.  Rep.  105.  These 
^^sases  hold  that  Lord  Campbell's  act  and 
similar  statutes  are  not  penal  in  their  na- 
ture, but  merely  authorize  a  civil  action  to 
recover  damages  for  a  civil  injury.  As 
lield  in  the  last  case  cited,  the  purpose  of 
such  statutes  "is  to  provide  the  means  for 
recovering  the  damages  caused  by  that 
ivhich  is  in  its  nature  a  tort;  and,  where 
such  a  statute  simply  takes  away  a  coni- 
-mon-law  obstacle  to  a  recovery  for  the  tort, 
an  action  for  that  tort  can  be  maintained 
in  any  state  in  which  that  common-law  ob- 
stacle has  been  removed,  when  the  statute 
-of  the  state  in  which  the  cause  of  action 
arose  is  not,  in  substance,  inconsistent  with 
the  statutes  or  public  policy  of  the  state 
in  which  the  right  of  action  is  sought  to  be 
-enforced.*'  Here  there  is  no  attempt  to  en- 
force a  right  of  action  under  a  statute  of 
any  other  state.  On  the  contrary,  the 
plaintiff  is  here  seeking  to  enforce,  in  the 
<!Ourts  of  this  state,  a  right  of  action  which 
she  claims  to  have  been  created  by  and 
given  to  her  by  the  statutes  of  this  state. 
Certainly,  the  maintenance  of  such  an  ac- 
tion by  a  resident  and  citizen  of  another 
state  is  not  inconsistent  with  any  statute  of 
this  state,  nor  contrary  to  the  public  pol- 
icy of  this  state. 

The  precise  question  is  whether  the  plain- 
tiff, as  widow  of  the  deceased  is  included  in 
the  statute.  As  indicated,  the  right  of  ac- 
tion is  given  by  the, statutes  in  general 
therms,  and  is  broad  enough  to  include  res- 
idents and  citizens  of  other  states.  In  view 
-of  the  relations  and  obligations  between  the 
several  states  and  the  rights  and  duties  of 
the  citizens  of  each,  we  think  it  may  be 
fairly  presumed  that  the  legislature  did  in- 
tend to  include  among  the  beneficiaries  men- 
tioned in  9  4256  of  the  Revised  Statutes  of 
1898  residents  and  citizens  of  other  states. 
It  follows  that  the  complaint  states  a  good 
<;ause  of  action. 

2.  The  other  ground  of  demurrer  is  that 
the  plaintiff  has  not  legal  capacity  to  sue. 
She  brings  this  action  in  her  representa- 
tive capacity  as  administratrix  of  the  es- 
tate of  tne  deceased,  appointed  by  a  court 
in  Michigan.  It  appears  from  the  com- 
plaint that  the  deceased  left  no  estate  in 
Wisconsin  to  be  administered.  We  agree 
with  counsel  for  the  appellant  that  the  stat- 
ute (Rev.  Stat.  1898,  §  3267),  which  au- 
thorizes executors  or  administrators  ap- 
pointed in  any  other  state  to  prosecute  or 
defend  any  action  or  proceeding  relating  to 
estates  or  property  in  this  state  is  not 
broad  enough  to  include  this  action,  for  the 
66  L.  R.  A. 


simple  reason  that  the  cause  of  action  here 
sued  upon  is  no  part  of  the  estate  of  the 
deceased  husband;  and  that,  if  a  recovery 
should  be  had,  the  money  would  belong  to 
the  widow,  and  not  the  estate.  Neverthe- 
less, we  are  constrained  to  hold  that  the 
widow  has  the  right  to  bring  this  ac£ion 
in  her  representative  capacity  as  such  •ad- 
ministratrix. We  base  this  conclusion  upon 
the  wording  of  the  statute,  which  declares 
that  "every  such  action  shall  be  brought  by 
and  in  the  name  of  the  personal  representa- 
tive of  such  deceased  person,  and  the 
amount  recovered  shall  belong  and  be  paid 
over  to  the  husband  or  widow  of  such  de- 
ceased person,  if  such  relative  survive  him 
or  her.  Rev.  Stat.  1898,  §  4256.  That  sec- 
tion and  the  section  immediately  preceding 
created  a  new  right  of  action,  and  imposed 
upon  such  personal  representative  a  new 
duty.  It  appears  from  the  complaint  that 
a  duly  authenticated  copy  of  the  original 
letters  of  administration  on  the  estate  of 
the  deceased  granted  to  the  plaintiff  by  the 
probate  court  of  Kent  county,  Michigan, 
was  duly  filed  in  the  county  court  for  St. 
Croix  county.  Full  faith  and  credit  should 
be  given  to  such  judicial  proceeding  in  the 
Michigan  court.  U.  S.  Const,  art.  4,  §  1; 
Murray  v.  Nortcood,  77  Wis.  405,  46  N.  W. 
499.  Thus  it  appears  that  the  plaintiff  was 
duly  appointed  such  personal  representa- 
tive. There  are  certainly  adjudications  au- 
thorizing her  to  bring  this  action  as  such 
representative.  Phillipa  v.  Ghicago^  U.  d 
St.  P.  R.  Co.  64  Wis.  475,  25  N.  W.  544; 
Hutchins  v.  8t.  Paul,  M.  d  M.  R.  Co.  44 
Minn.  5,  46  N.  W.  79;  Findlay  v.  Chicago 
d  G.  T.  R.  Co.  106  Mich.  700,  64  N.  W.  732 ; 
Morris  V.  Chicago,  R.  I.  d  P.  R.  Co.  65  Iowa, 
727,  54  Am.  Rep.  39,  23  N.  W.  143 ;  Brown 
V.  Louisville  d  N.  R.  Co.  97  Ky.  228,  30  S. 
W.  639.  According  to  these  adjudications, 
there  can  be  no  doubt  but  what  such  per- 
sonal representative  might  have  been  ap- 
pointed in  this  state. 

The  suggestion  that,  because  the  plaintiff 
was  not  appointed  such  representative  in 
this  state,  she  therefore  is  not  amenable  to. 
the  courts  of  this  state,  and  hence  might 
divert  the  amount  recovered  without  being 
answerable  therefor,  is  without  merit.  In 
that  regard,  it  is  enough  to  say  that  as 
such  personal  representative  she  is  answer- 
able to  the  courts  of  Michigan,  where  it 
may  be  assumed  the  rights  of  the  benefi- 
ciary will  be  protected.  Besides,  in  this 
case  the  beneficiary  and  such  personal  rep- 
resentative is  the  same  person,  and  hence 
there  is  no  danger  of  such  diversion.  We 
must  hold  that  the  action  is  maintainable 
in  the  name  of  the  plaintiff  as  such  per- 
sonal representative. 

The  order  of  the  Circuit  Court,  is  affirmed. 
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UNITED  STATES    CIRCUIT   COURT   OF  APPEALS,  THIRD  CIRCUI*. 


Cordelia  R.  BRAGDON,  Plff.  in  Err., 

V. 

PERKINS-CAMPBELL  COMPANY. 
(30  C.  C.  A.  567,  58  U.  S.  App.  91,  87  Fed.  109.) 


The    neller   of   a   aldeaaddle    to   a 

band  in   vnder  no   duty  to  the  yvlte, 

tor  whose  use  he  knows  It  to  have  been  pur- 
chased, which  will  rendw  him  liable  to  her 
for  negligence  in  its  defectlye  construction. 

(April  13,  1898.*) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Penn- 
sylvania to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  which  were 
alleged  to  have  been  ctiused  by  the  use  of  a 
defective  article  sold  by  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Acheson  and  Dallas^  Cir- 
cuit Judges,  and  Bradford,  District  Judge. 

Me88rB.  C.  C.  Dickey  and  W.  K.  Shiras 
for  plaintiff  in  error. 

Messirs.  Thornton  M.  Hinkle,  6eors« 
N.  Ohalfant,  Oeors^  C.  BnrsiHny  and 
A.  P.  Bnrswin,  for  defendant  in  error: 

One  who  is  not  a  party  to  a  contract  can- 
not sue  in  respect  of  a  breach  of  duty  aris- 
ing out  of  the  contract. 

Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19 ; 
Curiin  v.  Somerset,  140  Pa.  70,  12  L.  R.  A. 
322,  23  Am.  St.  Rep.  220,  21  Atl.  244; 
Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  234, 
12  L.  R.  A.  749,  24  Am.  St  Rep.  333,  15 
S.  W.  1112;  Winhrhotlotn  v.  Wright.  10 
Moes.  &  W.  109 ;  Necker  v.  Harvey,  49  Mich. 
518,  14  N.  VV.  603;  National  8av.  Bank  v. 
Ward,  100  U.  S.  195,  25  L.  ed.  621 ;  (iordon 
v.  Livingston,  12  Mo.  App.  267;  Kahl  v. 
Lore,  37  N.  J.  L.  8;  Wharton,  Neg.  2d  ed. 
i  438;  Heizer  v.  Kingsland  d  D.  Mfg.  Co. 
110  :Mo.  005,  15  L.  R.  A.  821,  33  Am.  St. 
Rep.  482,  19  S.  W.  630;  Francis  v.  CockreU, 
L.  R.  5  Q.  B.  184 ;  28  Am.  &  Eng.  Enc.  Law, 
p.  824;  Loop  v.  Litchfield,  42  X.  Y.  357, 
1  Am.  Rep.  543;  Wliittaker's  Smith,  Neg. 
10;  Longmeid  v.  Holliday,  6  Exch.  761; 
Thomp.  Neg.  p.  230;  Losee  v.  Clute,  51  N. 
Y.  494,  10  Am.  Rep.  638 ;  Coughtry  v.  Globe 
Woolen  Co.  56  N.  Y.  124,  15  Am.  Rep.  387: 
Robertson  v.  Fleming,  4  Macq.  H.  L.  Cas. 


188;  Goodlander  Mill  Co.  t.  Standard  Oit 
Co.  27  L.  R.  A.  583,  11  C.  C.  A.  253,  24  U. 
S.  App.  7,  63  Fed.  400;  Benjamin,  Sales,. 
8  441. 

In  the  absence  of  fraudulent  representa- 
tions on  the  part  of  the  defendant's  agent, 
it  is  wholly  immaterial  that  Mr.  Bragdon 
told  defendant's  agent  that  the  saddle  was 
to  be  used  by  his  wife. 

Langridge  v.  Levy,  2  Mees.  4  W.  519,  4 
Mces.  &.  W.  337;  Longmeid  v.  Holliday,  fl 
Exch.  761 ;  Heaven  v.  Pender,  L.  R.  9  Q.  B. 
Div.  302;  Necker  ▼.  Harvey,  49  Mich.  517, 
14  N.  W.  503;  Rohertaon  y.  Fleming,  4 
Macq.  H.  L.  Cas.  177. 

The  exceptional  cases  are:  (1)  Those 
where  the  defendant  was  guilty  of  fraud,  oi 
of  conduct  equivalent  to  fraud;  (2)  those 
where  defendant  set  in  motion  some  agency 
of  itself  imminently  dangerous  to  human 
life;  to  which  may  be  added  (3)  those  casen 
where  the  article  is  not  sold  outright,  but  is 
supplied  directly,  without  opportunity  for 
inspection  or  examination,  to,  and  to  be  im- 
mediately used  by,  the  third  party,  or  when 
the  party  supplying  [not  selling]  still  re- 
tains control  of  the  article  so  supplied. 

With  reference  to  the  first  class  of  cases, 
the  fraudulent  representation  was  "made  to 
be  communicated  to  plaintiff  to  act  on  it^ 
and  plaintiff  did  act  on  it." 

Addison,  Torts  (Abdg.),  pp.  371,  402; 
Winterbottom  v.  Wright,  10  Mees.  &  W. 
109 ;  Langridge  v.  Lery,  4  Mees.  &  W.  337 : 
Blakcmore  v.  Bristol  d  E.  R.  Co.  8  El.  &  BL 
1038 :  Marvin  Safu  Co.  v.  IVoid,  46  N.  J.  L. 
19;  George  v.  Skivington,  L.  R.  5  Exch.  1, 
39  L.  J.  Exch.  N.  S.  8;  Beven,  Neg.  p.  65: 
Benjamin,  Sales,  §  431 ;  Lampert  v.  Ladedc 
Gaslight*  Co.  14  Mo.  App.  376;  Heaven  v. 
Pender,  L.  R.  11  Q.  B.  Div.  503;  Cattle  v. 
Stockton  Waterworks  Co.  L.  R.  10  Q.  B 
453;  Wellington  v.  Doicner  Kcrosefie  Oil  Co. 
104  Mass.  64;  Lewis  v.  Terry,  111  Cal.  39, 
31  L.  R.  A.  220,  52  Am.  St.  Rep.  146,  43  Pac. 
398;  Thomas,  Neg.  p.  730. 

In  the  second  class  of  exceptional  cascn 
the  dangerous  agencies  comprise  such  arti- 
cles as  deadly  poisons. 

Thomas  v.  Winchester,  6  N.  Y.  397,  57 
Am.  Dec.  455. 

Explosive  oils. 

Elkins  V.  McKean,  79  Pa.  493. 


*ThIfl  case  has  be<^n  withheld  from  publica- 
tion to  await  the  conclusion  of  plaintiff  as  to 
whether  or  not  tt  should  he  removed  to  the 
Supreme  Court  of  ihe  United  States. 

NoTK. — For  other  cases  In  this  series  as  to 
liability  of  manufacturer  or  seller  of  dangerous 
article  to  person  injured  thereby,  where  there 
is  no  privity  of  contract  between  them,  see 
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Schubert  v.  J.  R.  Clark  Co.  15  L.  R.  A.  818,  an<r 
twte;  Heizer  v.  Kingsland  &  D.  Mfg.  Co.  15  L. 
R.  A.  821 ;  State  use  of  Hartlove  v.  M.  Fox  k 
Son,  24  L.  R.  A.  070 ;  Lewis  v.  Terry,  31  L.  R. 
A.  220 ;  Ives  v.  Welden,  54  L.  R.  A.  854  ;  Mc 
Caffrey  v.  Mossberg  &  G.  Mfg.  Co.  55  L.  R.  A. 
822 ;  Huset  v.  J.  1.  C.  Case  Threshing  Mach.  Co. 
61  L.  R.  A.  .303;  andH¥oodward  v.  Miller,  64^ 
L.  R.  A.  032. 
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DangerouB  hair  wash. 

Ueorge  v.  Skivingion,  L.  R.  6  Kxch.  1,  39 
X.  J.  Exch.  N.  S.  8. 

A  horse  afflicted  with  glanders. 

State  use  of  Hartlove  v.  FoXy  79  Md.  514, 
^4  L.  R.  A.  679,  47  Am.  St.  Rep.  424,  29 
Atl.  601. 

It  has  been  held  that  a  defective  railroad 
<air  cannot  be  included  in  such  dangerous 
agencies. 

Roddy  T.  Missouri  P.  R,  Co,  104  Mo.  234, 
12  L.  R.  A.  749,  24  Am.  St.  Rep.  333,  15  S. 
W.  1112 ;  Chioago  d  A.  R.  Co.  v.  McLaughlin^ 
47  111.  265;  Gurley  v.  Missouri  P.  R.  Co.  93 
Mo.  445,  6  S.  W.  218. 

Crude  petroleum  is  not  "a  dangerous 
agency." 

Ooodlander  Mill  Co.  ▼.  Standard  Oil  Co. 
27  L.  R.  A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  400. 

Nor  is  natural  gas. 

Bailey  v.  "Northtcestern  Ohio  National  Qas 
Oo.  4  Ohio  C.  C.  471. 

A  th resiling  machine  is  not  in  and  of  it- 
self dangerous. 

Heizer  v.  Kingsland  d  D.  Mfg,  Co.  110 
Mo.  605,  15  L.  R.  A.  821,  33  Am.  St.  Rep. 
482,  19  S.  W.  630;  Swan  y.  Jackson,  55 
Hun,  194,  7  N.  Y.  Supp.  821;  Devlin  v. 
^mith,  89  N.  Y.  470,  42  Am.  Rep.  311; 
Ooughtry  v.  Globe  Woolen  Co.  56  N.  Y. 
124,  15  Am.  Rep.  387. 

With  reference  to  the  third  class  of  cases, 
in  none  of  them  do  the  facts  correspond  with 
the  facts  established  by  the  testimony  in 
the  case  at' bar.  In  no  one  of  these  cases,  it 
will  be  observed,  was  there  a  sale  of  the  de- 
fective article  by  .the  defendant. 

Elliott  V.  Ball,  L.  R.  16  Q.  B.  Div.  315; 
Beven,  Neg.  60-70;  H^es  v.  Philadelphia 
d:  R.  Coal  d  I.  Co.  150  Mass.  458,  23  N.  E. 
225;  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div. 
503;  Heizer  v.  Kingsland  d  D.  Mfg.  Co-.  110 
Mo.  605,  15  L.  R.  A.  821,  33  Am.  St.  Rep. 
482,  19  8.  W.  630 ;  Benjamin,  Sales,  S  431 ; 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311;  Coughtry  v.  Qlohe  Woolen  Co.  56  N.  Y. 
124,  15  Am.  Rep.  387. 

Dallas,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  defendant  sold  and  delivered  to  Albert 
R.  Bragdon,  the  husband  of  the  plaintiff,  a 
sidesaddle;  and  in  the  statement  of  claim  it 
is  alleged:  ''The  said  defendant  then  and 
there  promised  and  agreed  with  the  said 
Albert  R.  Bragdon,  acting  in  behalf  of  the 
said  plaintiff,  that  the  said  sidesaddle 
should  be  made  by  defendant  especially  for 
the  use  of  the  said  plaintiff,  and,  that,  by 
reason  of  said  intended  use  by  the  said  plain- 
tiff, he  would  take  care  to  make  and  deliver 
«  saddle  of  especial  strength  and  safety,  and 
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constructed  of  the  best    material,    and    bj 
means  of  the  best  workmanship." 

Here  there  is  alleged,  simply  and  solely, 
an  agreement  to  "take  care;"  but  as  the 
action  is  not  ea  contractu,  but  ex  delicto, 
this  allegation  can  be  regarded  only  as  mat- 
ter of  inducement.  The  substantial  aver- 
ment, the  gravamen  of  the  declaration,  is: 
"It  became  and  was  the  duty  of  the  defend- 
ant to  make  and  deliver  to  the  said  Albert 
R.  Bragdon,  for  the  use  of  the  said  plain- 
tiff as  aforesaid,  a  safe,  sound,  strong,  and 
skilfully  made  saddle, — made  of  the  best 
material,  and  with  the  best  workmanship. 
But  the  said  defendant, ,  disregarding^  its 
duty  in  the  premises,  negligently  and  un- 
skilfully made  and  delivered  to  the  said 
plaintiff,  by  the  said  husband,  an  unsafe,  un- 
sound, and  weak  saddle,"  by  reason  where- 
of the  plaintiff  sustained  injury,  and  was 
damaged. 

It  thus  appears,  not  only  that  the  action 
sounds  in  tort,  but  also  that  the  specific 
wrong  dechired  upon  is  not  deceit,  hut  negli- 
gence; and,  we  may  add,  the  record  dis- 
closes nothing  upon  which  the  plaintiff- could 
have  recovered,  if  she  had  attempted  to  <lo 
so,  either  for  breach  of  warranty  or  for  de-, 
ceit.  We  have,  then,  a  case  in  which  the 
essential  element  consists  of  a  breach  of 
duty;  and  the  burden  is  on  the  plaintiff  to 
prove  facts  sufficient  to  show  what  tlie  duty 
is,  and  that  the  defendant  owed  it  to  her. 
1  Shearm.  &  Redf .  Neg.  S  8 ;  Beach,  Contrib. 
Neg.  6;  Thorap.  Neg.  (preface).  Dr.  Whar- 
ton (Wharton,  Neg.  §  24)  defines  a  legal 
duty  thus:  'That  which  the  law  requires  to 
be  done  or  forborne  to  a  determinate  person, 
or  to  the  public  ■  at  large,  and  is  correlative 
to  a  right  vested  in  such  determinate  per- 
son, or  the  public  at  large." 

This  definition  may  be  properly  applied  to 
this  case,  and,  so  applying  it,  it  appears  that 
the  supposed  right  of  the  plaintiff  must  be 
rested  upon  the  affirmance  of  the  proposition 
that  to  her,  as  a  determinate  person,  the 
defendant  owed  a  duty  to  carefully  construct 
the  saddle  in  question.  But  this  proposition 
cannot  be  sustained.  In  the  leading  case  of 
Langridge  v.  Levy,  2  Mees^  &  W.  519,  the 
father  of  the  plaintiff  had  bought  from  the 
defendant  a  gun,  which  was  represented  by 
the  defendant,  who  knew  it  was  intended  for 
use  by  the  plaintiff,  to  have  been  made  by  a 
certain  manufacturer,  and  to  be  a  safe  gun. 
It  had  not  been  made  by  the  manufacturer 
named,  and,  while  the  plaintiff  was  using 
it,  it  burst,  and  wounded  him.  The  court 
said:  "It  is  clear  that  this  action  cannot 
be  supported  upon  the  warranty  as  a  con- 
tract, for  there  is  no  privity  in  that  respect 
between  the  plaintiff  and  the  defendant;*' 
and  "we  are  not  prepared  to  rest  the  case 
upon    one    of    the    grounds    on    which    the 
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leairned  counsel  for  the  plaintiff  sought  to 
Hupport  his  right  of  action,  namely,  that 
wherever  a  duty  is  imposed  on  a  person,  b}' 
contract  or  otherwise,  and  that  duty  is  vio- 
lated, any  one  who  is  injured  by  the  viola- 
tion of  it  may  have  a  remedy  against  the 
wrongdoer." 

The  plaintiff's  right  of  recovery  was  ac- 
cordingly not  sustained  for  breach  of  war- 
ranty or  for  negligence,  but  solely  upon  the 
ground  that  there  had  been  fraudulent  mis- 
representation, and  that  the  injurious  con- 
sequence to  the  plaintiff  was  "the  result  of 
that  fraud."  This  judgment  w^as  affirmed. 
4  Mees.  &  W.  337.  And  the  appellate  court 
distinctly  based  its  decision  upon  the  same 
foundation  as  that  which  had  been  relied 
on  by  the  court  below.  Thus,  it  plainly  ap- 
pears that  both  courts  dealt  with  Langridge 
V.  Levy  as  a  case  of  deoeit,  and  carefully 
avoided  affording  any  excuse  for  implication 
that  they  would  have  sustained  it  as  for 
negligence.  The  reason  for  thus  distinguish- 
ing between  these  wrongs  is  not  stated  in 
either  of  the  opinions,  but  it  is,  we  think, 
quite  obvious.  Ordinarily,  where  a  vendee 
accepts  the  purchased  article,  the  vendor  be- 
comes, by  reason  of  such  acceptance,  relieved 
from  liability  to  third  parties  with  respect 
to  it.  The  vendee  assumes,  and  the  vendor 
stands  discharged  of,  responsibility  to  them. 
But,  where  the  vendor  is  chargeable  with  de- 
ceit,— ^where  he  has  induced  the  vendee's 
acceptance  by  false  and  fraudulent  misrep- 
resentations,— the  latter  cannot  be  said  to 
have  consciously  taken  upon  himself  any 
duty  of  care;  and  that  duty,  therefore,  if 
existent,  is  not  shifted  from  the  vendor,  and 
he  consequently  remains  liable.  In  Heaven 
v.  Pender  (1883)  L.  R.  11  Q.  B.  Div.  503, 
Brett,  M.  R.,  sought  to  lay  down  the  rule: 
"Thus,  whenever  one  person  supplies  goods 
or  machinery,  or  the  like,  for  the  purpose  of 
their  being  used  by  another  person  under 
Huch  circumstances  that  everyone  of  ordi- 
nary sense  would,  if  he  thought,  recognize 
at  once  that,  unless  he  used  ordinary  care 
and  skill  with  regard  to  the  condition  of  the 
thing  supplied,  or  the  mode  of  supplying  it, 
there  will  be  danger  of  injury  to  the  person 
or  property  of  him  for  whose  use  the  thing 
is  supplied,  and  who  is  to  use  it,  a  duty 
arises  to  use  ordinary  care  and  skill  as  to 
the  condition  or  manner  of  supplying  such 
thing.  And  for  a  neglect  of  such  ordinary 
care  or  skill,  whereby  injury  happens,  a 
legal  liability  arises,  to  be  enforced  by  an 
action  for  negligence." 

It  must  be  conceded  that  this  proposition, 
if  sound,  would  lend  support  to  the  conten- 
tion of  the  plaintiff  in  error.  But  it  is  not 
sound.  It  affirms  a  view  of  the  law,  which, 
in  Langridge  v.  Leri/,  the  court  declined  to 
adopt,  and  which  was  repudiated  by  a  ma- 
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fority  of  the  judges  (Cotton,  L.  J.,  and 
Boweu,  L.  J.)  in  the  case  in  which  it  was 
propounded.  One  of  the  judges  last  men- 
tioned delivered,  on  behalf  of  both  of  them,, 
an  opinion,  in  which  it  is  said:  "I  am  un- 
willing to  concur  with  the  master  of  the 
rolls  in  laying  down  unnecessarily  the  larger 
principle  which  he  entertains,  inasmuch  as 
there  are  many  cases  in  which  the  principle 
was  impliedly  negatived.  Take,  for  instance, 
the  case  of  Langridge  v.  Levy,  to  which  the 
principle,  if  it  existed,  would  have  applied. 
But  the  judges  who  decided  that  case  based 
their  judgment  on  the  fraudulent  represen- 
tation made  to  the  father  of  the  plaintiff  by 
the  defendant.  In  other  cases  where  the  de- 
cision has  been  referred  to  judges  have- 
treated  fraud  as  the  ground  of  the 
decision,  as  was  done  by  Coleridge,  J.,. 
J.,  in  BUikemore  v.  Bristol  d  E,  R.  Co.  8  El. 
&  Bl.  1035;  and  in  Collis  v.  Selden,  L.  R. 
3  C.  P.  4U5,  Willes,  J.,  says  that  the  judg- 
ment in  Langridge  v.  Levy  was  based  on 
the  fraud  of  the  defendant;  and  this  im- 
pliedly negatives  the  existence  of  the  larger- 
principle  which  is  relied  on;  and  the  de- 
cisions in  Collia  v.  Selden  and  in  LongmeUi 
V.  Holliday,  6  Exch.  761  (in  each  of  which 
the  plaintiff  failed),  are,  in  my  opinion,  at 
variance  with  the  principle  contended  for. 
The  case  of  George  v.  Shivington,  L.  R.  5 
Exch.  1,  and  especially  what  is  said  by 
Cleasby,  B.,  in  giving  judgment  in  that 
case,  seem  to  support  the  existence  of  the 
general  principle.  But  it  is  not  in  tenn» 
laid  down  that  any  such  princii^le  exists^ 
and  that  case  was  decided  by  Gleasby,  B.,  on. 
the  groimd  that  the  negligence  of  the  defend- 
ant, which  was  his  own  personal  negligence^ 
was  equivalent,  for  tite  purposes  of  that  ae> 
tion,  to  fraud,  on  which  (as  he  said)  the  de- 
cision in  Langridge  ▼.  Levy  was  based." 

It  is  not  necessary,  for  the  present  pur- 
pose, to  further  comment  upon  the  English 
authorities.  The  reference  made  to  some  of 
them  in  the  immediately  preceding  extract 
shows,  we  think,  thi^  in  Hei$ven  y.  Eend^r 
the  maj<*rity  of  the  court  were  clearly  right 
in  declining  to  concur  with  the  master  of 
the  rolls  in  laying  down  the  larger  princi- 
ple which  he  entertained,  and  which,  so  far 
as  it  purported  to  be*a  deduction  from  the 
general  rule  as  to  negligence,  has  been  dis- 
approved by  Sir  Frederick  Pollock  in  his 
standard  treatise  upon  the  Law  of  Torts. 
Pollock,  Torts,  2d  ed.  p.  375,  note  6.  Upon 
careful  examination  of  the  decisions  of  the 
courts  of  England,  and  in  view  of  the  conclu- 
sion derived  from  them  by  so  eminent  an 
English  lawyer  as  the  author  to  whom  we 
have  just  referred,  it  seems  perfectly  safe 
to  assume  that  this  action  would  not  have 
been  sustained  there;  and  it  appears  to  be- 
equal]}  clear  that  there  is  no  material  differ-  - 
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enoe  in  this  regard  between  the  law  of  that 
country  and  our  OAvn.  The  judgment  of  the 
supreme  court  of  Pennsylvania  in  the  case 
of  Curtin  v.  Somerset,  140  Pa.  70,  12  L.  R. 
A.  322,  23  Am.  St.  Rep.  220,  21  Atl.  244, 
which  was  decided  in  1891,  is  entirely  sat- 
isfactory to  us,  and  is,  in  principle,  directly 
applicable.  In  that  case  the  defendant  had 
contracted  to  erect  a  certain  hotel,  according 
to  plans  and  specifications.  The  building 
was  completed  and  accepted.  Thereafter,  a 
girder,  which  in  part  supported  its  porch, 
gave  way  and  the  porch  fell,  injuring  the 
plaintiff,  who  was  a  guest  of  the  hotel.  He 
sued  the  contractor,  but  it  was  held  that  he 
had  no  cause  of  action  against  him.  His 
contention  was  that  the  accident  was  caused 
by  the  defective  construction  of  the  porch; 
that  it  was  not  according  to  plans  and  speci- 
fications; that  the  defects  were  not  observa- 
ble after  the  building  was  completed,  and, 
in  point  of  fact,  were  unknown  to  the  hotel 
company  when  it  accepted  the  building  from 
the  contractor.  The  court  assumed  the  verity 
of  these  allegations  (very  like  to  t];iose  of 
the  plaintiff  In  this  cause),  but  held  that  the 
contractor  was  not  liable  to  the  plaintiff 
upon  contract,  because  there  was  no  con- 
tractual relation  between  them;  nor  in  tort, 
because  such  liabilities  must  be  confined  "to 
the  parties  immediately  concerned."  The 
authorities  in  the  several  states  are  not  all 
perfectly  clear  upon  the  subject,  but  it  is 
unnecessary  to  refer  to  them  further  than 
has  been  done  by  the  learned  judge  in  the 
court  below.  As  was  said  by  the  learned 
judge  who  delivered  the  opinion  in  the  case 
last  cited  by  us:  "We  regard  the  weight  of 
authority  as  with  the  views  above  indicated. 
Moreover,  they  are  sustained  by  the  better 
reason."  The  Supreme  Court  of  the  United 
States  had  before  it,  in  the  case  of  National 
8av.  Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed. 
621,  a  case  Involving  very  similar  consider- 
ations. A  lawyer,  who,  for  his  client,  had 
erroneously  certified  the  record  title  of  cer- 
tain real  property,  was  sued  by  another  per- 
son, who  had  suffered  loss  in  consequence  of 
his  reliance  upon  the  correctness  of  the  cer- 
tificate. The  judgment  of  the  court,  so  far 
AS  pertinent  here,  is  well  condensed  in  the 
headnote,  where  it  is  said :  "That  there  be- 
ing neither  fraud,  collusion,  or  falsehood  by 
A.,  nor  privity  of  contract  between  him  and 
C,  he  is  not  liable  to  the  latter  for  any  loss 
sustained  by  reason  of  the  certificate." 

The  court,  in  its  opinion,  applied  this  lan- 
guage: "He  only  who,  by  himself,  or  an- 
other as  his  agent,  employs  the  attorney  to 
do  the  particular  act  in  which  the  alleged 
neglect  has  taken  place,  can  sue  him  for  that 
neglect." 

Three  members  of  the  court  dissented 
from  the  judgment,  but  apparently  upon  the 
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ground  that  the  attorney  who  gave  the  cer- 
tificate was  chargeable  with  knowledge  that 
it  was  to  be  used,  in  some  transaction  of  his 
client  with  another  person,  as  evidence  of 
the  facts  certified  to,  and  that,  therefore,  the 
attorney  should  be  held  liable  to  such  other 
person,  not  for  negligently  performing  his 
contract  with  his  client,  but  for,  in  effect, 
certifying  to  the  person  with  whom  his 
client  was  dealing  (the  plaintiff  in  the  case) 
a  fact  as  true,  which,  if  he  had  exercised 
ordinary  care,  he  would  have  known  to  be 
untrue.  In  other  words,  that  the  attorney 
was  chargeable  with  culpable  ignorance, 
where  it  was  his  duty  to  be  informed, 
and  therefore  had  committed  a  legal 
deceit,  not  only  against  his  own  client,  but 
against  the  plaintiff  as  well.  The  case  of 
Richmond  d  D.  R.  Co,  v.  Elliott,  149  U.  S. 
266,  37  L.  ed.  728,  13  Sup.  Ct.  Rep.  837, 
though  not  directly  in  point,  is  worthy  of 
examination  in  this  connection.  What  is 
said  in  the  opinion  of  the  court  at  pages  271 
and  272,  149  U.  S.,  731,  732,  37  L.  ed.,  and 
page  837,  13  Sup.  Ct.  Rep.  indicates,  we 
think,  that  it  was  assumed  that,  except  un- 
der special  circumstances,  the  acceptance  by 
the  vendee  of  the  subject  of  purchase  and 
sale  relieves  the  vendor  from  liability  to  a 
stranger  for  any  injury  resulting  to  him 
from  negligent  construction  of  the  thing^ 
sold.  See  also  Ooodlander  Mill  Co.  v. 
Standard  Oil  Co.  27  L.  R.  A.  583,  11  C.  C. 
A.  253,  24  U.  S.  App.  7,  63  Fed.  400.  There 
are  cases  which  may  seem  to  qualify  the 
principle  which  we  have  discussed,  but 
which  are  quite  consistent  with  it,  and 
which  as  is  pointed  out  in  Curtin  v.  Somer- 
set, 140  Pa.  70,  12  L.  R.  A.  322,  23  Am.  St. 
Rep.  220,  21  Atl.  244,  have  no  application  to> 
such  a  one  as  that  with  which  we  are  now 
concerned.  They  decide  that  one  who  deals 
with  a  thing  which  is  inherently  very  dan- 
gerous, involving  "death  or  great  bodily 
harm  to  some  person,  as  the  natural  and 
almost  inevitable  consequence"  of  lack  ot 
care,  owes  to  the  public  at  large  the  duty  of 
extreme  caution.  Such  a  case  is  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec.  456,. 
which  in  England  has  been  thought  to  go 
too  far.  Brett,  M.  R.,  in  Heaven  v.  Fender 
(1883)  L.  R.  11  Q.  B.  Div.  503.  But  it  is- 
hard  to  see  In  what  respect  it  goes  further 
than  Dixon  v.  Bell,  5  Maule  &  S.  198,  which 
was  cited  as  a  strong  case,  and  apparently 
with  hesitating  acceptance,  in  Longmeid  v. 
Holliday,  6  Exch.  761,  where  it  was  rightly 
held  that,  as  lamps  are  not  in  their  nature- 
explosive,  liability  for  sale  without  fraud,, 
of  an  ill-made  lamp,  which  exploded  in  use, 
is  contractual  only,  and  therefore  does  not 
extend  to  any  person  who  could  not  sue  on. 
the  contract,  or  on  a  warranty  therein  ex- 
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pressed  or  implied.  See  Pollock,  Torts,  p. 
44(».  In  our  opinion,  Thomtui  v.  Winches- 
ter was  riglitly  decided;  but  that  case,  and 
the  others  which  follow  its  lead,  do  not  at 
all  conflict  with  our  present  judgment.  The 
article  here  in  question  is  not,  like  a  poison- 
•ous  drug,  which  waa  the  harmful  agent  in 


Thomaa  v.  Winchester,  inherently  danger- 
ous, but  is,  like  ihe  lamp  in  Longmeid  v. 
BtAliday,  not  in  its  nature  hazardous.  The 
circuit  court  did  not  err  in  refusing  to 
strike  off  the  compulsory  nonsuit  which  it 
had  entered,  and  therefore  the  judgment  is 
affirmed. 
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Ex  parte  C.  E.  DICKEY. 
(144  Cal.  234.) 

71ie  levl'li^tiire  cannot  limit  the 
cltnrvea  which  the  owner  of  an  employ- 
ment agency  may  make  for  his  seryices. 

{Bhau>,  J.,  di*BCHt9.) 

(July  25»  1904.) 

A  PPLICATION  for  a  writ  of  habeas  cor- 
^  pu8  to  obtain  the  release  of  petitioner 
from  the  custody  of  th^  sheriff  of  the  City 
and  County  of  San  Francisco  to  which  he 
had  been  committed  for  violation  of  a  stat- 
ute regulating  the  charts  of  the  owners  of 
employment  agencies.   I'etitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  H.  Davia,  for  petitioner: 

The  act  is  a  violation  of  S8  1  and  13  of  ar- 
ticle 1  of  the  Constitution  of  this  state. 

It  is  an  inalienable  right  of  every  person 
in  this  oountr>'  to  acquire  property,  and  the 
law  must  protect  him  in  that  right,  and  not 
interfere  with  him,  so  long  as  he  exercises 
it  in  a  lawful  way. 

E9  parte  Netcman,  9  Cal.  517;  Cooley, 
Const.  Lim.'  p.  745. 

The  statute  not  only  interferes  with  the 
right  of  petitioner  to  acquire  and  possess 
property,  but  also  deprives  him  of  his  prop- 
-erty  without  due  process  of  law. 

Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Millett  v.  People, 
117  111.  294,  57  Am.  Rep.  869,  7  N.  E.  631 ; 
Bailey  v.  People,  190  111.  28,  54  L.  R.  A. 
«38,  83  Am.  St.  Rep.  116,  60  N.  E.  98. 

The  classification  is  not  founded  upon  any 
natural,  or  intrinsic,  or  constitutional  dis- 
tinction. Tlie  right  to  engage  in  a  lawful 
business,  and  the  right  to  contract,  are  uni- 
versal rights. 

Pasadena  v.  Stimson,  91  Cal.  251,  27  Pac. 
604;  Aheel  v.  Clark,  84  Cal.  226,  24  Pac. 
383;  ifillett  v.  People,  117  111.  294,  57  Am. 
Rep.  869,  7  N.  E.  631;  Cooley,  Const.  Lim. 
1st  ed.  p.  393. 

Note. — On  the  general  questioo  of  power  of 
legislature  to  regnlate  rates,  see  note  to  Win- 
chester &  L.  Turn  p.  Road  Co.  v.  Croxton,  33  L. 
R.  A.  177. 
66  L.  R.  A. 


What  is  there  in  the  condition  or  situa- 
tion of  the  seeker  for  employment  to  dis- 
qualify him  from  contracting  with  an  em- 
ployment agent  as  to  what  he  shall  pay  him 
for  the  service  he  seeks,  or  when  payment 
shall  be  rendered?  And  why  should  not  the 
agent  be  permitted  to  determine,  as  men  in 
other  callings  do,  what  his  compensation 
shall  be  for  services  solicited  from  him  by 
those  who  seek  him  ? 

Dixon  V.  Po€j  159  Ind.  492,  60  L.  R.  A. 
308,  95  Am.  St.  Rep.  309,  65  N.  E.  518;  tJx 
parte  Jentzsch,  112  Cal.  474,  32  L.  R.  A. 
664,  44  Pac.  803;  Shanghnessy  v.  American 
Surety  Co.  138  Cal.  545,  69  Pac.  250;  Bailey 
V.  People,  190  111.  28,  54  L.  R.  A.  838,  83 
Am.  St.  Rep.  116,  60  N.  E.  98. 

The  police  power  is  limited  to  enactments 
having  reference  to  the  comfort,  the  safety, 
or  the  welfare,  of  society,  and,  under  guise 
of  it,  a  person  cannot  be  deprived  of  a  con- 
stitutional right. 

Bailey  v.  People,  190  111.  28,  54  L.  R.  A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98;  Ex 
parte  Jentzsch,  112  Cal.  468,  32  L.  R.  A. 
664,  44  Pac.  803. 

Messrs.  H.  W.  Button,  Lewis  F.  By- 
in^ton,  and  James  M.  Banley  for  re- 
spondent. 

Benahaw,  J.,  delivered  the  opinion  of 
the  court: 

By  this  writ  the  petitioner  attacks  the 
constitutionality  of  an  act  of  the  legislature 
defining  the  duties  and  liabilities  of  employ- 
ment agents,  making  the  violation  of  the 
act  a  misdemeanor,  and  fixing  penalties 
therefor  (Stat.  1903,  p.  14,  chap.  11),  and  in 
particular  S  4  of  this  act,  under  which  he 
was  charged  and  convicted  of  a  misdemeanor. 

Section  4  reads  as  follows:  "It  shall  be 
unlawful  for  an  employment  agent  in  the 
state  of  California  to  receive,  directly  or  in 
directly  for  registration  made  or  for  infor- 
mation or  assistance  such  as  is  described  in 
§  2  hereof,  any  money  or  other  consideration 
which  is  in  value  in  excess  of  10  per  cent  of 
the  amount  earned,  or  prospectively  to  be 
earned,  by  the  person  for  whom  such  regis- 
tration is  made  or  to  whom  such  information 
is  furnished^  through  the  medium  of  the  em- 
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ploymeni  regarding  which  such  registration, 
information,  or  assistance  is  given,  during 
the  first  month  of  such  employment:  Pro* 
vided,  that  said  value  shall  not  be  in  excess 
-of  10  per  cent  of  the  amount  actually  pro- 
spectively to  be  earned  in  such  employment 
when  it  is  miitually  understood  by  the  agent 
and  person  in  this  section  mentioned,  at  the 
time  when  said  information  or  assistance  is 
furnished,  that  said  employment  is  to  be  for 
a  period  of  less  than  one  month."  Whether 
or  not  the  act  be  a  valid  exercise  of  the  police 
power  is  the  single  question  here  calling  for 
<leterminution. 

As  to  the  scope  of  the  legislative  exercise 
•of  the  police  power,  tlie  Supremo  Court  of 
the  L'nited  States,  in  the  recent  case  of 
N olden  v.  Hardi/y  16!)  V.  S.  300,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  38;{,  cliscuKsiii;?  the 
question  oi  the  right  of  one  to  pursue  an 
ordinary  and  legitimate  vocation,  to  acquire 
property,  and  to  make  wmtracts  to  that  end, 
says:  *'Thi»  riglit  of  contract,  however,  is 
itself  subject  to  certain  limitations  which 
the  state  may  lawfully  impose  in  the  exer- 
•cise  of  its  poliw  powers.  While  this  power 
is  inherent  in  all  governments,  it  has  doubt- 
less been  greatly  expanded  in  its  application 
during  the  past  century^  owing  to  an  eiior- 
iTious  increase  in  the  number  of  occupations 
which  are  dang«M-ous,  or  .so  far  detrimental 
to  the  health  of  employees  as  to  demand  sjk*- 
•cial  precautions  for  their  well-being  and  pro- 
lection,  or  the  safety  of  adjacent  pro|R»rty. 
While  this  court  has  held  .  .  .  that  the 
police  power  cannot  be  put  forward  as  an 
f'xcuse  for  oj»pressive  and  unjust  legislation. 
it  may  be  lawfully  resorted  to  for  the  pur- 
pose of  preserving  the  public  health,  safety, 
or  morals,  or  the  abatement  of  public  nui- 
sances, and  .a  larije  discretion  'is  neoessarilv 
vested  in  the  legislature  to  determine,  not 
-only  what  the  interests  of  the  public  reijuire, 
but  what  measures  are  neeessarv  for  the 
protection  of  such  interests.'  "  And  ffudge 
<'ooley — Constitutional  Limitations.  7th  ed. 
p.  837 — declares:  *'The  limit  to  the  exer- 
ei»e  of  the  police  power  in  these  cases  mu«t 
be  this:  The  regulations  must  have  refer- 
ence to  the  comfort,  safety,  or  welfare  of  so- 
cietv.*'  Jn  the  same  connection  this  court 
lias  said  {^onora  v.  Curiin,  137  Cal.  583,  70 
Pac.  074)  :  "A  police  regulation  or  re- 
straint is  for  the  purpose  of  preventing  dam- 
age to  the  public  or  to  third  persons.  There 
are  certain  lines  of  business  and  certain  oc- 
cupations which  require  police  regiilation 
because  of  their  peculiar  character,  in  order 
that  harm  may  not  come  to  the  public,  or 
that  the  threatened  danger  maj'  be  averted. 
W'here  the  profession  or  business  is  not 
'dangerous  to  the  public,  either  directly  or 
indirectly,  it  cannot  be  subjected  to  any  po- 
lice regulation  whatever  which  does  not  fall 
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within  the  power  of  taxation  for  revenue." 
It  appears,  therefore,  that  the  due  exercise 
of  the  police  power  is  limited  to  the  pres- 
ervation of  the  public  health,  safety,  and 
morals,  and  that  legislation  which  trans- 
cends these  objects,  whatever  other  justifica- 
tion it  may  claim  for  its  existence,  cannot 
be  upheld  as  a  legitimate  police  regulation. 
The  business  in  which  this  defendant  is  en- 
gaged is  not  only  innocent  and  innocuous, 
but  is  highly  beneficial,  as  tending  the  more 
quickly  to  secure  labor  for  the  unemployed. 
There  is  nothing  in  the  nature  of  the  busi- 
ness, therefore,  that  in  any  way  threatens 
or  endangers  the  public  health,  safety,  or 
morals  nor,  indeed,  is  the  purpose  of  this 
statute  to  regulate  in  these  regards,  or  in 
any  of  them.  The  declared  purpose  and 
the  plain  effect  of  the  above-quoted  section 
is  to  limit  the  right  of  an  employment  agent 
in  making  contracts, — a  right  free  to  those 
who  follow  other  vocations,— and  arbitrarily 
to  fix  the  compensation  which  he  may  re- 
ceive for  the  services  which  he  renders. 

Here,  then,  is  In  id  down  a  most  drastic 
rule  governing  the  conduct  of  a  man  in 
the  pro8e<-ution  of  a  harmless,  legitimate, 
and  beneficial  Inisiness.  Under  the  Consti- 
tution of  the  United  States  and  of  this 
state,  the  protection  guaranteed  in  the  pos- 
session of  property  and  in  the  pursuit  of 
happiness  is  extemled,  as  of  necessity  it 
must  be,  to  cover  the  right  to  acquire  prop- 
erty, and  the  right  to  ac({uire  property  must 
and  dws  include  the  employment  of  proper 
means  to  that.  cud.  Says  Judge  Cooley 
(Constitutional  Limitations,  7th  ed.  p. 
889):  "The  general  rule  undoubtedly  is, 
that  any  person  i?.  at  liberty  to  pursue  any 
lawful  calling,  and  to  do  so  in  his  own  way, 
not  encroaching  upon  the  rights  of  others. 
This  general  right  cannot  be  taken  away." 
And  this  court  has  said  (Ex  parte  \eicman, 
1>  Cal.  517)  :  **The  right  to  protect  and  pos- 
?^c»ss  property  is  not  more  clearly  protecte<l 
by  the  Ccmstitution  than  the  right  to  ac- 
quire. The  right  to  acquire  must  include 
the  right  to  use  the  pro|>er  means  to  attain 
the  end.  The  right  itself  would  I>e  impotent 
without  the  power  to  us<^  it*  necessary  inci- 
dents. The  legislature  therefore  cannot  pro- 
hibit the  proper  use  of  the  means  of  acquir- 
ing property,  except  the  peace  and  safety  of 
the  state  require  it.'*  In  strict  accord  with 
this  is  the  language  of  the  Supreme  Court  of 
the  United  State>.  in  H olden  v.  Hardy,  109 
U.  S.  300,  42  U  ed.  780,  18  Sup.  Ct.  Rep. 
383:  "As  the  possession  of  propert}-,  of 
which  a  person  cannot  be  deprived,  doubtless 
implies  that  such  property  may  be  acquired, 
it  is  safe  to  say  tlmt  a  state  law  which  un- 
dertakes to  deprive  any  class  of  persons  of 

I  the  general  power  to  acquire  property  would 
also  be  obnoxious  to  the  same  provision  [due 
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prooess  of  law].  Indeed,  we  may  go  a  step 
further,  and  say  that,  as  property  can  only 
be  legally  acquired,  as  between  living  per- 
sons, by  contract,  a  general  prohibition 
against  entering  into  contracts  with  respect 
to  property,  or  having  as  their  object  the  ac- 
quisition of  property,  would  be  equally  in- 
valid." And  says  Judge  Cooley  [p.  560], 
treating  of  this  same  subject-matter:  "Tlie 
doubt  might  also  arise  whether  a  regulation 
made  for  any  one  class  of  citizens,  entirely 
arbitrary  in  its  character,  and  restricting 
their  rights,  privileges,  or  legal  capacities  in 
a  manner  before  unknown  to  the  law,  could 
be  sustained,  notwithstanding  its  generality. 
Distinctions  in  these  respects  must  rest  upon 
some  reason  upon  which  they  can  be  de- 
fended,— like  the  want  of  capacity  in  in- 
fants and  insane  persons;  and  if  the  legis- 
lature should  undertake  to  provide  that  per- 
sons following  some  specified  lawful  trade 
or  employment  should  not  have  capacity  to 
make  contracts,  or  to  receive  conveyances, 
or  to  build  such  houses  as  otiiers  were  al- 
lowed to  erect,  or  in  any  other  way  to  make 
such  use  of  their  property  as  was  permissi- 
ble to  others,  it  can  scarcely  be  doubted  that 
the  act  would  transcend  the  due  bounds  of 
legislative  power,  even  though  no  express 
constitutional  provision  coiild  be  pointed 
out  with  which  it  would  conic  in  conflict.  To' 
forbid  to  an  individual  or  a  class  the  right 
to  the  acquisition  or  enjoyment  of  property 
in  such  manner  as  should  be  permitted  to 
the  community  at  large  would  be  to  deprive 
them  of  liberty  in  particulars  of  primary 
importance  to  their  *pur»uit  of  happiness;' 
and  those  who  should  claim  a  right  to  do  so 
ought  to  be  able  to  show  a  specific  author- 
ity therefor,  instead  of  calling  upon  others 
to  show  how  and  where  the  authority  is  neg- 
atived." 

The  application  of  tliese  principles  to  the 
statute  under  consideration  leads  to  the  fol- 
lowing irresistible  conclusion.  The  peti- 
tioner is  engaged  in  a  harmless  and  bene- 
ficial bu-*ine8.s.  As  part  of  his  "property'' 
in  that  business  are  the  services  that  he 
renders  in  obtaining  employ nient  for  those 
seeking  it.  It  is  not  compulsory  upon  any- 
one to  employ  him,  and  whoso  socks  to 
avail  himself  of  his  services  is  at  liberty  to 
reject  them  if  the  terms  of  the  contract  for 
compensation  are  not  satisfactory  to  him. 
This  right  of  contract  common  to  the 
followers  of  all  legitimate  vocations 
is  an  asset  of  the  petitioner  in  his 
chosen  occupation,  and,  as  has  been 
f»aid,  is  a  part  of  the  property  in  the  enjoy- 
ment of  which  he  is  guaranteed  protection 
by  the  Constitution.  By  the  act  in  question 
he  is  arbitrarily  stripped  of  this  right  of 
contract,  and  deprived  of  his  property,  and 
left,  in  following  his  vocation  and  in  pur- 
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suit  of  his  livelihood,  circumscribed  and 
hampered  by  a  law  not  applicable  to  his  fel- 
low men  in  other  occupations.  Such  legis- 
lation is  of  the  class  discussed  by  Judge 
Cooley  in  the  paragraph  above  quoted, — 
"entirely  arbitrary  in  its  character,  and  re- 
stricting the  rights,  privileges,  or  legal  ca- 
pacities" of  one  class  of  citizens  ^'in  a  man- 
ner before  luiknown  to  the  law."  For  such 
legislation,  as  he  very  justly  adds,  those  who 
claim  its  validity  should  be  able  to  show  a 
specific  authority  therefor,  "instead  of  call- 
ing upon  others  to  show  how  and  where  the- 
authority  is  negatived."  And  where,  it  may 
be  asked,  could  the  line  be  drawn,  if 
the  legislature,  under  the  guise  of  the 
exercise  of  its  police  power,  should 
thus  be  permitted  to  encroach  upon 
the  rights  of  one  class  of  citizens?  Why 
should  not  the  butcher  and  the  baker,  deal- 
ing in  the  necessaries  of  life,  be  restricted 
in  their  right  of  contract,  and,  consequently,, 
in  their  profits,  to  10,  5,  or  1  per  cent?  Why- 
should  not  the  contractor,  the  merchant,  tlu'- 
professional  man,  be  likewise  subjects  to 
such  paternal  laws,  and  why  might  not  the 
legislature  fix  the  price  and  value  of  th'^ 
services  of  labor?  The  law  is  clearly  one  of 
those,  the  danger  of  whose  enactment  was- 
foreshadowed  by  this  court  in  Ex  partem 
.Jenizsch,  112  Cal.  468,  32  L.  R.  A.  664,  44 
Pac.  803,  when  it  said:  **So,  while  the  po« 
lice  power  is  one  whose  proper  use  makes^ 
most  potently  for  good,  in  its  undefined 
scope  and  inordinate  exercise  lurks  no  small 
danger  to  the  Republic.  For  the  difficulty 
which  is  experienced  in  defining  its  just  lim- 
its and  bounds  affords  a  temptation  to  the 
legislature  to  encroach  upon  the  rights  of 
citizens  with  experimental  laws,  none  the- 
less  dangerous  because  well  meant." 

We  have  not,  in  this  discussion,  been 
called  upon  to  consider  adjudications  front 
any  sister  states,  for  the  reason  that  no  such 
enactments  as  this  have  been  passed  by  their 
legislatures,  or,  if  passed,  have  come  before 
their  courts  for  review.  We  have  been  re- 
ferred to  no  cases  by  the  respondent.  In 
Illinois,  however,  an  act  not  dissimilar  in 
character  was  passed,  requiring  that  all  coal 
produced  in  the  state  should  be  weighed  on 
scales  at  the  mines,  and  that  such  weight 
should  be  taken  as  a  basis  for  computing  the 
wages  of  the  operators,  and  prohibiting  the 
owneis  and  employees  from  contracting  for 
labor  on  any  other  basis.  In  Millett  v.  Peo- 
ple, 117  111?  294,  57  Am.  Rep.  869,  7  N.  E. 
631,  the  defendant  was  convicted  of  having^ 
failed  to  furnish  a  track  scale  as  provided  in 
the  act,  and  he  appealed.  In  stating  the 
proposition  the  supreme  court  of  Illinois 
said:  "The  question  is  thus  presented 
whether  it  is  competent  for  the  general  as- 
sembly to  single  out  owners  and  operators  or 
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coal  DiineB,  as  a  distinct  class,  and  provide 
that,  they  shall  bear  burdens  not  imjposed  on 
other  owners  of  property  or  employers  of  la- 
borers, and  prohibit  them  from  making  con- 
tracts which  it  is  competent  for  other  own- 
ers of  property  or  employers  of  laborers  to 
make."  The  court,  in  its  discussion,  quoted 
Judge  Cooley,  as  above,  and,  in  declaring  the 
law  invalid,  said:  ''What  is  there  in  the 
condition  or  situation  of  the  laborer  in  the 
mine  to  disqualify  him  froroi  contracting  in 
regard  to  the  price  of  his  labor,  or  in  re- 
gard to  the  mode  of  ascertaining  the  price? 
And  why  should  the  owner  of  the  mine,  Or 
the  agent  in  control  of  the  mine,  not  be  al- 
lowed to  contract  in  respect  to  matters  as 
to  which  all  other  property  owners  and 
agents  may  contracts 

There  are  but  two  classes  of  legislation 
standing  upon  the  books  which  bear  any 
similarity  to  the  law  here  under  considera- 
tion, but  an  examination  of  those  classes  dis- 
closes that  the  similarity  is  superficial  and 
not  siibstantial.  The  first  is  found  in  the 
laws  against  usury,  not  recognized  in  this 
state,  saving  in  the  particular  case  of  pawn- 
brokers, who  are  forbidden  to  charge  more 
than  2  per  cent  a  month  interest.  But 
usury  laws,  without  regard  to  their  wisdom, 
are  a  heritage  to  us  from  the  common  law, 
^v•hifh  wp  have  adopted  as  the  basis  of  our 
jurisprudence^  and  had  their  origin  in  tin 
aomevvnat  spiritual  and  theological  notion 
that  it  was  against  the  law  of  God  that  a 
thing  which  was  by  nature  unfruitful  should 
be  made  to  bear  fruit,  and  from  time  im- 
memorial have  been  upheld  a^  police  regula- 
tions. Ea  part(i,  Lichtenatein,  67  Cal.  359, 
56  Am.  Rep.  713,  7  Pac.  728.  The  second  is 
the  law  of  Ck>ngrcss,  apparently  impairing 
the  right  of  contract,  in  declarin;^  that  no 
agent,  attorney,  or  other  person  engaged  in 
preparing,  presenting,  or  prosecuting  any 
claim  under  the  provisions  of  the  peiision 
act  shall  demand,  receive,  or  retain  for  his 
services  any  sum  gpreater  than  $10,  and  mak- 
ing a  violation  of  the  act  a  misdemeanor. 
But  the  constitutionality  of  the  act  is  up- 
held by  the  Supreme  Court  of  the  United 
States  upon  the  express  ground  that  np  pen- 
sioner has  a  vested  legal  right  to  his  pen- 
sion. The  pensions  are  the  bounties  of  the 
government,  which  Congress  has  the  right 
to  give,  withhold,  distribute,  or  recall  at  its 
discretion,  and,  being  at  liberty  so  to  give 
or  withhold,  "may  prescribe  who  shall  re- 
ceive it,  and  determine  all  the  circumstances 
and  conditions  under  which  any  application 
therefor  shall  be  prosecuted.  No  man  has  a 
legal  right  to  a  pension,  and  no  man  has  a 
legal  right  to  interfere  in  the  matter  of  ob- 
taining pensions  for  himself  or  others." 
Frishie  v.  United  States,  157  U.  S.  160,  39 
L..  ed.  667,  15  Sup.  Ct.  Rep.  586. 
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For  the  foregoing.reasons,  the  provision  of 
the  act  under  consideration  is  declared  void, 
and  the  prisoner  is  dieoharged  from  custody. 

We  concur:  McFarland,  J.;  Vaa 
Dyke,  J.;  Iiorisan,  J.;  Ans^Uotti,  J. 


^ttjt  Ch.  J.,  concurring: 

I  concur.  While  no  valid  distinction  can 
be  made  between  this  act  and  a  usury  law,  it 
is  equally  true  that  no  valid  distinction 
could  be  made  between  this  act  and  a  penal 
statute  limiting  the  charges  of  surgeons  and 
physicians,  and  compelling  them  to  repay 
all  fees  collected  in  case  of  failure  to  cure. 
The  impolicy  of  such  a  law  might  be  more 
evident,  but  in  principle  it  would  be  no  more 
vicious  than  other  laws  limiting  the  price  of 
commodities,  and  it  could  be  much  more 
easily  vindicated  as  an  exercise  of  the  police 
power.  The  sick,  the  diseased,  and  infirm 
constitute  a  much  larger  class  than  the  un- 
employed, and  no  class  is  under  stronger 
compulsion  to  make  improvident  bargains  in 
hope  of  relief.  But  the  preservation  of  the 
public  health — ^a  prime  object  of  the  police 
power — has  not  been  deemed  a  justification 
for  a  law  making  it  a  crime  to  charge  more 
than  a  fixed  maximum  for  medical  or  sur- 
gical services.  It  is  also  essential  to  the 
public  health  that  people  should  have  a  suf- 
ficient quantity  of  wholesome  food,  and 
there  are  numeroiis  statutes  designed  to 
guard  the  purity  of  foodstuffs,  but  none 
limiting  their  price.  The  law  considered  in 
H olden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383,— a  law  limiting 
the  hours  of  labor  underground,— was  prop- 
erly sustained  as  a  valid  exercise  of  the  po- 
lice power.  It  is  of  a  piece  with  the  whole 
course  ef  factory  'legislation  in  England,  the 
United  States,  and  other  civilized  coimtries 
during  the  last  century, — legislation  by 
which  the  condition  of  all  operatives,  and 
especially  of  children,  has  been  so  greatly 
ameliorated.  It  is  based  upon  the  unques- 
tioned right  of  the  state  to  prohibit  its  citi- 
zens from  engaging,  even  voluntarily,  in  oc- 
cupations destructive  or  dangerous  to  health 
or  morals, — or  when  an  industry,  though 
dangerous  or  detrimental,  is  nevertheless  es- 
sential to  the  general  welfare,  from  pursuing 
it  in'  a  manner  unnecessarily  hazardous  or 
detrimental.  Such  legislation  can  never  be 
cited  as  a  precedent  or  justification  for  in- 
terference with  freedom  of  contract  in  occu- 
pations useful,  legitimate,  and  free  from 
danger  to  the  public  health,  safety,  and 
morals. 

The  usury  law  stands  alone  as  a  precedent 
for  tlus  act,  but  that  is  an  anomaly,  and, 
if  it  could  be  held  to  justify  the  enactment 
here  in  question,  it  would  justify  special 
laws  fixing  the  prices  of  all  commodities,  and 
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for  labor  and  services  of  every  description 
and  in  all  vocations. 

Slutw,  J.,  dissenting: 

I  dissent.  There  can  be  no  doubt  that  the 
legislature  possesses  the  power,  in  cases 
where  the  comfort,  health,  well-being,  or 
prosperity  of  the  community  demand  it,  to 
make  reasonable  regulation  of  the  right  of 
persons  to  make  such  contracts  with  others 
as  they  please.  In  Holden  v.  Hardy,  169  U^ 
S.  391,  42  L.  ed.  790,  18  Sup.  Ct.  Rep.  383, 
the  Supreme  Court  of  the  United  States 
says:  "This  right  of  contract,  however,  is 
itself  subject  to  certain  limitations  which 
the  state  may  lawfully  impose  in  the  exer- 
cise of  its  police  powers."  Thorpe  v.  Rut- 
land A  B.  B,  Co,  27  Vt.  140,  62  Am.  3>ec. 
625;  Dohhina  v.  Loa  Angeles,  139  Cal.  183, 
96  Am.  St.  Rep.  96,  72  Pac.  970;  Odd  iTel- 
lovD9  Cemetery  Asso,  ▼.  San  Francisco,  140 
Cal.  235,  73  Pac  987;  Com,  v.  Alger,  7 
Cush.  104:  ffooper  ▼.  California,  165  U.  S. 
648,  5  Inters.  Com.  Rep.  610,  39  L.  ed.  297, 
15  Sup.  Ct.  Rep.  207;  Cooley,  Const.  Lim. 
pp.  837,  887.  In  Holden  v.  Hardy,  169  U. 
S.  391,  42  L.  ed.  790,  18  Sup.  Ct.  Rep.  383, 
the  court  had  under  consideration  the  valid- 
ity of  a  law  prescribing  the  number  of  hours 
of  labor  per  day  of  workmen  in  underground 
mines.  The  law  was  held  valid  on  the 
ground  that  it  must  be  presumed  that  the 
legislature  believed  that  labor  in  under- 
ground mines  for  an  excess  of  eight  hours 
per  day  would  be  detrimental  to  health.  The 
police  power,  however,  is  not  limited  in  its 
application  to  such  laws  as  may  be  deemed 
necessary  for  the  preservation  of  the  general 
health  and  comfort.  It  embraces  also  the 
preservation  and  promotion  of  the  general 
welfare  and  prosperity.  In  considering  the 
validity  of  laws  which  have  no  si)ecific  rela- 
tion to  health  or  comfort,  but  which  arc  en- 
acted in  the  exercise  of  the  police  power,  for 
the  general  welfare  of  society,  many  of  the 
same  principles  are  applicable  as  in  those  in- 
volving health  or  comfort.  The  people  can 
usually  be  trusted  to  look  after  the  pres- 
ervation of  their  own  health  in  their  own 
way.  But  owing  to  their  necessitous  cir- 
cumstances, they  are  sometimes  unable  to  do 
so  properly,  and  in  such  instances  the  leg- 
islature has  the  power  to  determine  for 
them  what  shall  be  done  for  that  purpose. 
So,  also,  people  generally  may  be  depended 
on  to  make  such  contracts  as  their  several 
interests  demand,  and  under  all  ordinary 
conditions  the  right  freely  to  do  this  cannot 
be  interfered  with  or  controlled  by  the  legis- 
lative power.  But,  under  some  circum- 
stances, a  class  of  ])orson8  may  be  so  situ- 
ated with  respect  to  another  class  that  they 
are  subject  to  opprpssion,  and.  though  nom- 
inally fri'c  and  at  liberty  to  do  ns  they 
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please,  they  are  in  reality  compelled  to  act 
at  the  dictation  of  others,  whose  self-interest 
leads  them  ta  take  an  undue  advantage ;  and 
in  such  cases  the  legislature  may,  in  the 
exercise  of  police  powers,  declare  that  cer- 
tain contracts,  which,  in  its  judgment,  it 
deems  injurious  to  the  general  welfare  and 
prosperity  of  the  people,  shall  not  be  made, 
and,  if  made,  shall  not  be  enforceable.  In 
this  connection  the  observations  of  the 
United  States  Supreme  Court  in  the  case 
last  cited  concerning  the  validity  of  a  law 
prescribing  the  hours  of  labor  in  certain  ex- 
ceptional occupations  are  pertinent.  Speak- 
ing of  the  miners  and  the  mine  owners,  the 
court  says:  "The  proprietors  of  these  estab- 
lishments and  their  operatives  do  not  stand 
upon  an  equality,  and  .  .  .  their  inter- 
ests are,  to  a  certain  extent,  conflicting.  The 
former  naturally  desire  to  obtain  as  much 
labor  as  possible  from  their  employees, 
while  the  latter  are  often  induced  by  the 
fear  of  discharge  to  conform  to  regulations 
which  their  judgment,  fairly  exercised, 
would  pronounce  to  be  detrimental  to  their 
health  or  strength.  In  other  words,  the 
proprietors  lay  down  the  rules,  and  the  la- 
borers are  practically  constrained  to  obey 
them.  In  such  cases  self-interest  is  often 
an  unsafe  guide,  and  the  legislature  may 
properly  interpose  its  authority." 

The  right  of  the  legislature  to  enact  laws 
prescribing  the  rate  of  interest,  usually  de- 
nominated "usury  laws,"  is  essentially  a 
part  of  the  police  power.  I  think  it  is  a 
mistake  to  say  that  our  heritage  from  t)ie 
common  law  in  this  respect  consists  solely 
of  the  specific  right  to  pass  such  laws,  with- 
out regard  either  to  their  wisdom,  or  to  tho 
conditions  which  sanction  the  exercise  of  the 
power.  Our  heritage  is  rather  the  sound 
principle  that,  in  the  performance  of  its 
duty  to  promote  the  general  welfare, — a  de- 
clared object  of  the  Constitution  of  the 
United  States, — the  legislature  may  pass 
such  laws  as  may  reasonablv  be  found 
necessary  to  protect  the  helpless  and  weak 
from  the  exactions  of  the  strong.  Orig- 
inally, indeed,  the  usury  laws  were  said  to 
be  founded  upon  the  notion  that  it  was  con- 
trary to  the  law  of  God  to  make  a  charge  for 
the  use  of  money,  which  was  said  to  be  in 
itself  inert  and  unfruitful.  But  that  has 
long  c<;ased  to  l)e  considered  as  the  founda- 
tion on  which  they  rest.  Eighty  years  ago 
Lord  Chief  Justice  Best,  in  the  House  of 
Ix>rd8,  said:  "The  supposed  policy  of  the 
usury  laws  in  modern  times  is  to  protect 
necessity  against  avarice,  to  fix  such  a  rate 
of  interest  as  will  enable  indiistry  to  employ 
with  advantage  a  borrowed  capital,  and 
thereby  to  promote  labor  and  increase  na- 
tional wealth."  3  Bi ng.  196.  Chancellor 
Kent,   on   the   same   subject,   says:     "Civil 
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gOYemment  is  continually  placing  guards 
over  the  weaknesses,  and  checks  upon  the 
passions,  of  man;  and  many  cases  might  be 
mentioned  in  which  there  is,  equally  with 
usury  laws,  an  interference  of  the  lawgiver 
with  the  natural  liberty  of  mankind  to  deal 
as  they  please  with  each  other."  DunJiam 
V.  Gould,  16  Johns.  380,  8  Am.  Dec.  323.  In 
First  Nat,  Bank  v.  Plankinton,  27  Wis.  177, 
9  Am.  Rep.  453,  the  court  says  that  usury 
laws  are  "enacted  to  protect  the  weak  and 
necessitous  from  being  overreached  and  op- 
pressed by  the  powerful  and  the  rich."  Our 
state  law  regarding  the  rate  of  interest 
which  may  be  lawfully  charged  by  pawn- 
brokers is  an  instance  of  the  exercise  of  this 
power  for  the  object  of  promoting  the  gen- 
eral welfare.  In  Ex  parte  Lichtenstein,  07 
Cal.  359,  56  Am.  Rep.  713,  7  Pac.  728,  this 
law  was  declared  constitutional.  It  was  not 
disputed  that  the  legislature  could  thus  re- 
strict the  power  to  contract,  and  the  prin- 
cipal ground  of  attack  was  that  the  law  was 
special,  and  not  of  uniform  operation.  But 
the  court  manifestly  considered  that  it  was 
an  exercise  of  police  power,  saying:  "It  is 
well  known  that  persons  frequenting  the  of- 
fices of  pa^vnbroke^s  are  generally  the  reck- 
less and  needy  and  improvident,  who  require 
the  protection  of  the  law.  To  no  other  class 
of  money  lenders  do  the  same  reasons  apply. 
Men  driven  by  the  necessities  of  their  situa- 
tion resort  to  the  pawnbroker,  and  pledge 
any  and  all  articles  in  their  possession  in 
order  to  raise  money,  and  they  are  not  par- 
ticular about  the  r^te  of  interest  charged 
them.  .  .  .  Pawnbrokers  are  not  al- 
lowed to  do  a  certain  act  because  the  legis- 
lature, in  its  wisdom,  deemed  it  injurious 
and  harmful  to  the  community  to  permit 
them  to  do  the  prohibited  act."  Page  361, 
67  Cal.,  page  715,  .56  Am.  Rep.,  and  page 
730,  7  Pac. 

I  can  see  no  real  distinction  between  laws 
of  the  character  above  considered  and  the 
one  here  involved.  If  one  who  desires  to 
borrow  money,  or  the  miner  in  an  under- 
ground mine, — ^the  one  having  property  to 
pledge,  and  the  other  being  already  em- 
ployed,— are  likely,  from  their  necessities, 
to  submit  to  unjust  exactions  by  those  with 
whom  they  deal,  how  much  more  likely  to 
do  so  is  the  person  who  is  out  of  employ- 
ment, who  depends  on  his  daily  wages  or 
monthly  salary  for  his  daily  bread,  and  who 
Hees  before  him  starvation  for  himself  and 
a  dependent  family  if  he  does  not  speedily 
secure  remunerative  employment.  The  num- 
ber of  this  class  of  persons  far  exceeds  the 
number  of  those  who  borrow  from  the  pawn- 
broker, or  those  who  work  underground  in 
the  mines.  The  general  welfare  and  pros- 
perity of  the  community  will  be  affected  in 
proportion  to  the  numbers  of  the  class  which 
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is  subject  to  the  oppression  and  exactions  of 
the  more  fortunate  and  prosperous.  It  is 
upon  the  same  principle  that  authority  is 
found  for  the  power  of  the  legislature  to  re- 
strict and  limit  the  right  of  persons  to  make 
such  contracts  as  they  please  in  many  other 
respects.  Thus,  the  legislature  may  provide 
that  oral  contracts  for  the  sale  or  convev- 
ance  of  real  estate,  or  of  personal  property 
above  a  certain  value,  or  to  pay  commissions 
to  a  real-estate  agent  for  negotiating  a  sale,, 
shall  be  void,  or  that  certain  classes  of  con- 
tracts for  the  erection  of  buildings  or  other 
structures,  unless  put  in  writing  and  filed 
for  record,  shall  be  invalid  in  part,  and 
that  certain  stipulations  in  such  contracts, 
although  in  writing,  shall  be  void  as  against 
persons  claiming  a  lien  on  the  premises.  AH 
these  constitute  instances  of  the  exercise  of 
legislative  power  to  interfere  with  the  lib- 
erty to  make  contracts,  the  reason  being- 
that  the  general  welfare  will  be  promoted  by 
such  interference. 

It  is,  of  course,  not  to  be  denied  that  thcr(>^ 
are  just  linutations  to  the  exercise  of  thc^ 
power  for  the  protection  of  the  unfortunate 
and  weak.  It  is  not  absolutely  free  from 
the  supervision  of  the  courts.  But  we  can- 
not hold  the  law  void  because  we  think  it 
may  prove  inefi'ectual  for  the  purpose  in- 
tended, owing  to  the  refusal  of  those  to 
whom  it  is  directed,  or  for  whose  benefit  it 
was  designed,  to  obey  its  mandates.  Tht" 
validity  of  a  law  is  to  be  determined  upon 
the  assumption  that  it  will  be  obeyed.  The 
possibility  of  its  enforcement  is  a  matter 
solely  for  the  legislature  to  consider  when 
the  law  is  enacted.  Nor  can  we  place  our 
own  judgment  against  that  of  the  legisla- 
ture in  respect  t9  the  necessity  for  the  pro- 
tection which  the  legislature  has  seen  fit  to 
provide,  unless  we  can  clearly  see  that  there 
can  be  no  such  necessity.  "Though  reason- 
able doubts  may  exist  as  to  the  power  of  the 
legislature  to  pass  a  law,  or  as  to  whether 
the  law  is  calculated  or  adapted  to  promote 
the  health,  safety,  or  comfort  of  the  people, 
or  to  secure  good  order,  or  promote  the  gen- 
eral welfare,  we  must  resolve  them  in  favor 
of  the  right  of  that  department  of  govern- 
ment." Holden  v.  Hardy,  169  U.  S.  391,  42 
L.  ed.  790,  18  Sup.  Ct.  Rep.  383.  To  quote 
further  from  the  same  case  (p.  398,  169  U. 
S.,  p.  793,  42  L.  ed.,  and  p.  390,  18  Sup.  Ct, 
Rep.) :  "The  question  in  each  case  is 
whether  the  legislature  has  adopted  the  stat- 
ute in  exercise  of  a  reasonable  discretion,  or 
whether  its  action  be  a  mere  excuse  for  an 
unjust  discrimination,  or  the  oppression  or 
spoliation  of  a  particular  class." 

With  these  rules  for  our  guidance,  there 
can  be  but  one  answer  to  the  question  as  to 
the  constitutionality  of  this   law.     In  the 
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liglit  of  history,  and  even  in  the  face  of  pres- 
ent conditions,  we  cannot  say  that  the  law 
was  not  passed  in  the  exercise  of  a  reason- 
able discretion,  nor  that  there  may  not  ex- 
ist a  reasonable  necessity  for  the  protection 
of  those  classes  which  are  peculiarly  liable 
to  be  thrown  out  of  employment  at  every 


check  to  the  current  of  industrial  progress* 
from  the  possible  rapacious  demands  of 
those  to  whom  they  are  generally  compelled 
to  apply  for  another  opportimity 'to  earn 
subsistence  by  their  toil.  For  these  reasons, 
I  am  of  the  opinion  that  the  law  under  con- 
sideration is  valid. 


CONNECTICUT  SUPREME  COURT  OP    ERRORS. 


Frederick  C.  BRADLEY,  Appt., 

Fannie  E.  GORHAM. 
(77  Conn.  211.) 

!•  An  limtroctioii  ntAklnK  tlte  finding 
of  the  Jury  depend  ui)on  the  credibility  of  a 
single  witness,  by  stating  that,  if  they  fonnd 
what  he  testified  to,  to  be  the  fact«  their  yer- 
diet  must  be  for  a  specified  party,  is  er- 
roneoas. 

2.  The  court  must  not  iBstmct  the  Jury 
that  evidence  of  contradictory  statements 
made  by  a  witness  out  of  court  is  entitled  to 
little  weight. 

8.  A  bill  sent  by  m.  real-estate  broker 
to  hi«  cnatoiuer  for  commissions  alleged 
to  have  been  earned  on  a  sale  is  admissible  in 
eyidence  in  support  of  his  claim  to  have  acted 
as  agent  for  the  latter. 

4.  The  coort  may.  In  its  discretion, 
exclude  questions  requiring  a  witness  to 
state  whether  he  had  not  made  statements  out 
of  court  contradictory  to  his  testimony,  where 
no  time  or  place  is  specified. 

(August  12,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New 
Haven  County  in  favor  of  defendant  in  an 
action  brought  to  recover  commissions  al- 
leged to  have  boen  earned  upon  a  sale  of  real 
<»fttate.     Keverfted. 

The  case  sutliciently  appears  in  the  opin- 
ion. 

ifcfisrs.  George  E.  Beers  and  Henry  W. 
Doollttle,  for  appellant: 

An  instruction  which  8in|irles  out  the  tes- 
timony of  a  particular  witness  or  witnesses, 
and  directs  the  jury  to  find  one  way  or  an- 
other if  they  believe  such  evidence,  amounts 
to  a  positive  misdirection  if  there  is  other 
evidence  which  might  authorize  a  different 
result. 

11  Knc.  PI.  &  Pr.  188;  WHght  v.  Bell,  5 
111.  App.  352;  Shaver  v.  MoCcurthy,  110  Pa. 
347,  r>  Atl.  614;  Datndson  v.  Walling  ford,  88 
Tex.  619,  32  S.  W.  1030;  Thompson,  Charg- 


.NoTE. — As  to  when  real-estate  broker  is  con- 
Bldered  as  the  procuring  cause  of  a  sale  or  ex- 
change of  property,  see  note  to  Hoadley  v.  Sav- 
ings Bank,  44  L.  R.  A.  .^1 ;  also  Cadlgan  v. 
Crabtree,  55  L.  R.  A.  77. 
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ing  Jury,  §  36;  Beers  v.  HousaUmic  R,  Co. 
19  Coon.  570;  Johnson  v.  Sorihner,  6  Conn. 
189;  White  v.  Reed,  15  Conn.  465. 

It  is  error  to  charge  the  jury  that  they 
must  believe  a  witness. 

Vaula  V.  OampheU,  8  Mo.  224;  Southern 
Exp,  Co,  V.  Wolfe,  41  Miss.  79;  11  Enc  Pl. 
&  Pr.  pp.  311,  312;  Dibble  Y.  Northern 
Aasur.  Co,  70  Mich.  1,  14  Am.  St.  Rep.  470, 
37  N.  W.  704;  Madara  v.  Eversole,  62  Pa. 
162;  Noland  v.  M'Craoken,  18  N.  C.  (1  Dev. 
&  B.  L.)  594;  State  v.  Smalltoood,  75  N.  0. 
105. 

The  credibility  of  a  witness  is  for  the 
jury. 

Piei'ce  V.  Selleok,  18  Conn.  322;  Thomp- 
son, Trials,  S  2285;  Lewis  t.  Lewis,  76  Conn. 
586,  57  Atl.  737;  Freenian's  Appeal,  74 
Conn.  249,  50  Atl.  748;  Phoenix  Mut,  L.  Ins, 
Co.  v.  Opper,  75  Conn.  298,  53  Atl.  586. 

Evidence  of  contradictory  statements  is 
admissible. 

Hedge  v.  Clapp,  22  Conn.  262,  58  Am. 
Dec.  424. 

Such  evidence  is  not  subject  to  any  spe- 
cial rules,  but  is  strong  or  weak  as  the 
witnesses  to  the  declarations  do  or  do  not 
inspire  belief. 

Strong  v.  State,  61  Neb.  35,  84  N.  W. 
410;  Blashfield,  Instructions  to  Juries,  § 
251. 

The  receipt  of  the  bill  without  reply  con- 
stituted, in  connection  with  the  other  facts, 
an  admission  by  silence. 

Stephen's  Digest  of  Ev.  art.  3;  Mears  v. 
New  York,  N.  H,  d  B.  R,  Co.  75  Conn.  171, 
56  L.  R.  A.  884,  96  Am.  St.  Rep.  193,  52  Atl. 
610. 

Mr.  Charles  S.  Hamilton  for  appellee. 

Baldwin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  on  the  trial  of  the  cause 
offered  evidence  tliat  the  defendant  in  April, 
1898,  put  a  tract  of  land  in  which  she  had 
an  interest  in  his  hands  for  sale;  that  he 
afterwards  had  several  interviews  with  one 
Lounsbury,  at  which  he  attempted  unsuc- 
cessfully to  negotiate  a  sale  to  him ;  that  in 
October,  1899,  the  defendant  discharged 
him ;  and  that  a  few  weeks  later  she  made 
a  sale  of  half  the  property  to  Lounsbury,  of 
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which  sale  the  plaintiff  was  the  procuring 
-cause.  For  a  commission  on  the  price  paid, 
this  suit  was  brought. 

Lounsbury  was  a  witness  for  the  defend- 
ant^ and  testified  that  the  plaintiff  never  had 
any  interview  or  communication  with  him  in 
regard  to  the  sale,  but  told  him  in  July, 
1898,  that  he  was  not  employed  by  the  de- 
fendant to  sell  the  land,  and  that  he  made 
bis  purchase  directly  from  her,  uninfluenced 
by,  and  without  the  intervention  of,  any 
broker.  In  the  course  of  the  charge  to  the 
Jury,  they  were  told  that,  if  they  found  that 
what  Lounsbury  had  thus  testified  to  was 
the  fact,  their  verdict  should  be  for  the  de- 
fendant, and  that,  if  they  found  that  there 
"was  no  evidence  impeaching  or  contradicting 
liim,  his  testimony  was  entitled  to  full  cred- 
it and  belief.  This  instruction  was  erro- 
neous. There  was  evidence  contradicting 
him,  but>  had  there  not  been,  although  his 
-veracity  were  unimpeached,  the  jury  were 
not,  as  matter  of  law,  bound  to  regard  what 
he  had  said  as  entitled  to  full  credit  and  be- 
lief. They  were  to  consider  all  the  evi- 
•dence  in  the  case.  The  issue  was  as  to  the 
facts  in  controversy,  and  could  not  properly 
be  narrowed  in  this  manner  to  a  question  as 
to  the  credibility  of  a  single  witness.  White 
^.  Reed,  15  Conn.  457,  465;  Freeman's  Ap- 
peal, 74  Conn.  247,  249,  50  Atl.  748;  Lewis 
V.  Lewis,  76  Conn.  586,  593,  57  Atl.  735. 

The  jury  were  further  told  that  they  must 
bear  in  mind  that  testimony  offered  in  con- 
tradiction of  a  witness,  to  show  that  he  had 
made  statements  at  another  time  and  place 
differing  from  his  evidence  in  court,  must 
be  received  with  great  caution,  and  is  of  a 
weak  character;  that,  in  view  of  the  lia- 
bility of  misunderstanding  statements  made 
•  by  another  or  remembering  them  imperfect- 
ly, or  inability  to  repeat  them  exactly,  no 
•claimed  contradiction  of  this  kind  could  de- 
stroy the  evidence  given  on  the  trial;  and 
that,  even  if  several  witnesses  should  testi- 
fy to  such  contradictory  statements,  this 
was  entitled  to  but  little  weight,  unless  the 
jury  were  convinced  that  it  should  be  given 
-extra  weight.  It  would  have  been  entirely 
proper  to  call  attention  to  the  considera- 
tions stated,  as  reasons  for  carefully  scru- 
tinizing evidence  of  the  character  in  ques- 
tion. They  are  such  as  naturally  to  im- 
press any  man  of  common  sense.  Husted  ▼• 
Mead,  58  Conn.  55,  61,  19  Atl.  233.  But  the 
instructions  given  were,  in  effect,  that  the 
normal  weight  of  testimony  as  to  contradic- 
tory statements  previously  made  out  of 
<»urt  by  a  witness  is  in  all  cases  slight. 
This  assumption,  and  the  accompanying 
warning  that  the  evidence  of  this  kind  which 
was  before  them  should  receive  little  re- 
gard, unless  they  were  convinced  that  it 
Ahonld  lie  given  extra  weighty  constituted 
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an  tmwarranted  invasion  of  their  peculiar 
province.  It  was  the  assertion  of  a  novel 
and  unfounded  presumption  of  law. 

The  plaintiff  was  discharged  by  the  de- 
fendant on  October  30,  1899.  On  Novem- 
ber 20,  1899,  he  sent  her  a  bill  for  commis- 
sions on  the  sale  to  Mr.  Lounsbury,  and  on 
January  12,  1900,  he  brought  this  suit.  He 
offered  this  bill  in  support  of  his  case  in 
chief,  but  it  was  excluded.  It  should  have 
been  received.  To  send  such  a  bill  was  the 
natural  act  of  a  person  in  the  position  which 
the  plaintiff  claimed  to  occupy.  If  he  had 
earned  a  commission  on  the  sale,  it  would 
have  been  contrary  to  the  usual  course  of 
business  if  he  had  not  asked  for  payment  in 
such  a  manner. 

Lounsbury  was  asked  on  cross-examina- 
tion if  he  had  not  said  at  various  times  to 
various  people  that  the  plaintiff  had  the 
land  in  question  in  his  hands  as  a  broker 
for  sale.  The  exclusion  of  this  question  be- 
cause it  specified  no  time  or  place  was  fairly 
within  the  discretion  of  the  trial  court. 
Hedge  v.  Clapt>,  22  Conn.  262,  267,  270,  58 
Am.  Dec.  424. 

The  other  rulings  which  are  made  rea- 
sons of  appeal  were  correct,  and  require  no 
discussion. 

There  is  error,  and  a  new  trial  is  ordered. 

The  other  Judges  concur. 


Alvord  E.  WINCHELL,  Exr.,  etc.,  of  Mar* 
ietta  Bailey,  Deceased,  et  al.,  Appis., 

Howard  H.  SANGER  et  al 
(73  Conn.  899.) 

Learateea  of  the  distributee  of  an  Intea- 
tate,  M'lio  VFere  not  giyren  notice  of  a 
proceeding  to  eatabllah  a  olnlnt 
nsninat  the  Inteatate  estate  for  the  paj- 
ment  of  which  their  legacies  will  be  required, 
should  be  allowed  a  new  trial  of  an  action 
brought  to  establiph  a  claim  against  such  es- 
tate, under  a  statute  giving  a  right  to  a  new 
trial  for  want  of  actual  notice  to  any  defend- 
ant when  a  Just  defense  in  whole  or  In  part 
exists,  where  the  claim,  as  allowed,  Is  nearly 
double  the  amount  presented  to  the  adminis- 
trator within  the  time  allowed  for  the  pres- 
entation of  claims,  and  the  payment  of  a  note 
which  is  alleged  to  have  been  given  In  satis- 
faction of  the  claim  was  not  pleaded  In  the 
action,  and,  although  given  In  evidence,  was 
wholly  withdrawn  from  consideration. 

(December  18,  1900.) 

APPEAL  by  petitioners  from  a  judgment 
of  the  Superior  Court  for  New  Haven 

Note. — On  the  general  question.  Who  may 
sue  or  take  other  proceedings  to  set  aside  Judg- 
ments against  other  parties?  see  note  to  Tyler 
V.  Aspinwall,  54  L.  B.  A.  758. 
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County  in  favor  of  defendants  in  a  pro- 
ceeding to  secure  a  new  trial  of  an.  action 
brought  to  establish  a  claim  against  a  de- 
cedent's estate.    Reversed. 


Statement  by  Andrews,  Ch.  J. : 
This  was  a  complaint  claiming  a  new  trial 
of  the  case  of  Howard  Sanger  against  Ju- 
lius C.  Cable,  administrator  on'  the  estate 
of  Lura  Bailey,  tried  in  the  superior  court 
in  New  Haven  county  and  decided  in  June, 
1899.  l*he  finding  of  facts  is  this:  "Upon 
the  trial  of  said  cause  to  the  court  the  fol- 
lowing facts  appeared  in  evidence,  and 
claims  of  law  were  made,  to  wit:  (1) 
Lura  and  Marietta  Bailey  were  maiden  sis- 
ters, old  and  infirm, — ^Marietta  being  blind, 
— ^who  had  always  lived  together.  Other 
members  of  the  family  had  lived  with  them 
until  1891.  After  that  thev  lived  alone, 
but  the  defendants  lived  in  the  house,  and 
Howard  H.  Sanger  took  care  of  them.  (2) 
While  a  boy  he  had  worked  for  the  family 
until  he  was  twenty-one.  Then  he  was  away 
for  five  years.  Then  he  returned  and  worked 
in  the  family,  William  R.  Bailey  paying  him 
$10  and  $15  per  month  till  1891,  when  said 
William  R.  died.  Aft^r  that  time  until 
the  death  of  the  sisters  he  had  cared  for 
them.  (3)  While  caring  for  the  sisters  he 
had  also  received  some  compensation,  but  it 
was  always  understood  by  all  that  he  was 
not  fully  compensated.  (4)  Lura  died  in- 
testate July  20,  1897,  leaving  Marietta  her 
sole  heir  at  law;  and  on  July  30,  1897, 
Julius  C.  Cable  was  duly  appointed  and 
qualified  as  the  administrator  of  said  Lura's 
estate,  and  six  months  were  limited  for  pre- 
senting claims  against  the  estate.  (5)  Mar- 
ietta died  October  28,  1897,  leaving  a  ^Vill, 
a  copy  of  which  is  annexed  to  the  com- 
plaint; and  on  November  11,  1897,  the  plain- 
tiff Alvord  £.  Winchell  duly  qualified  as 
executor  of  said  will.  (6)  On  the  day  she 
made  said  will  said  Marietta  made  and  de- 
livered to  the  defendant  Howard  H.  Sanger 
a  note  for  $8,000,  payable  on  demand,  with 
interest  at  tf  per  cent.  I  do  not  find  from 
the  evidence  that  this  note  was  delivered  or 
accepted  as  a  payment  in  whole  or  part  for 
his  services  to  Lura  Bailey.  At  the  time  it 
was  delivered  he  was  told  that  he  would  be 
entitled  to  pay  for  services  thereafter  ren- 
dered to  Marietta.  (7)  Within  six  months 
limited  for  the  presentation  of  claims 
against  Lura's  estate  said  Howard  present- 
ed a  claim  against  her  estate  for  $3,500  for 
services,  and  his  wife  presented  one  for 
$750,  both  of  which  were  disallowed  by  the 
administrator,  and  no  other  claim  was  pre- 
sented by  them  against  said  estate  within 
the  six  months.  (8)  Within  four  months 
after  such  disallowance,  suit  was  broiight 
to  the  superior  court  by  said  Howard  against 
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said  administrator  upon  said  claim.  In  his- 
bill  of  partictdars  he  claimed  $4,250,  and  the 
ad  damnum  was  $4,500.  The  case  went  to  a 
committee,  after  which  the  superior  court,, 
on  motion,  permitted  this  ad  damnum  to  be 
increased  to  $9,0UO,  and  the  bill  of  particu- 
lars was  amended  so  as  to  claim  $8,895.83 
and  interest  for  services  performed  for  Lura. 
After  a  long  hearing  the  committee  reported 
in  favor  of  the  plaintiff  that  he  was  entitled 
to  recover,  in  addition  to  what  he  had  re- 
ceived, the  sum  of  $8,580.  To  this  report 
there  was  a  remonstrance  filed.  Later,  by 
agreement  of  the  parties,  a  judgment  was 
entered  for  $7,972.25  and  costs  in  favor  of 
said  Howard.  The  note  for  $8,000  givoi  by 
Marietta  as  aforesaid-  was  not  pleaded  as 
a  defense  in  said  action,  and  there  was  no 
defense  of  payment.  The  file  in  said  action 
is  by  reference  made  a  part  of  this  finding, 
not  to  be  printed  with  the  record.  (9)  A 
motion  was  made  at  the  same  term  by  the 
present  plaintififs  that  said  judgment  be- 
opened  and  they  be  allowed  to  defend,  which 
motion  at  the  succeeding  term  was  over- 
ruled. (10)  Said  Winchell  was  a  witness 
before  the  said  committee,  and  knew  of  the- 
pendency  of  said  action.  He  drew  Mari- 
etta's said  will  and  said  note,  and  assisted 
at  their  execution, — she  being  blind, — and  by 
Marietta's  direction  he  delivered  said  note- 
to  said  Howard  H.  Sanger.  (11)  Said 
Winchell  supposed  said  note  paid  for  all 
services  to  both  sisters.  He  testified  before 
said  committee  as  to  the  giving  and  pay- 
ment of  said  note,  and  that  said  note  was 
given  in  full  compensation  for  all  services 
of  said  Sanger  to  Lura  and  Marietta  to  the 
time  of  its  date.  The  defendant  Cable,  ad- 
ministratx)r,  expressly  disclaimed  all  evi- 
dence tending  to  show  that  Winchell  acted  * 
as  the  agent  of  Marietta  in  the  execution 
and  delivery  of  said  note;  and,  as  the  acts 
other  than  signing  of  her  mark  by  Marietta 
were  done  by  said  Winchell,  he  thereby 
withdrew  the  whole  matter  from  the  con- 
sideration of  said  committee.  fl2)  In  Feb- 
ruary, 1899,  after  his  qualification  as  ex- 
ecutor, but  before  he  knew  that  said  How- 
ard had  presented  a  claim  against  said 
Lura's  estate,  said  Winchell  paid  said  note, 
amounting,  with  interest,  to  $8,280.  (13) 
None  of  the  other  plaintiffs  had  actual 
knowledge  of  the  pendency  of  said  action 
before  judgment  was  rendered  therein.  They 
are  interested  as  l^^atees  and  devisees  un- 
der the  will  of  Marietta,  in  the  estate  of 
Lura.  All  of  the  real  estate  specifically  de- 
vised by  Marietta  belonged  to  Lura  at  the 
time  of  her  death.  Apart  from  the  claims  of 
the  defendant  the  debts  were  few  and  small 
of  both  Said  sisters,  and  the  personal  prop- 
erty of  each  ample  to  pay  all  debts  and  ex- 
penses of  settlement  and  legacies  of  Mari> 
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etta.  In  order  to  pay  the  Sanger  judgment, 
Lura's  administrator  will  have  to  sell  some 
or  all  of  the  real  estate  so  specifically  de- 
vised by  Marietta.  (14)  Upon  the  trial 
counsel  for  the  plaintiffs  called  said  Win- 
chell  as  a  witness,  who,  having  testified  that 
he  was  a  practising  physieian,  and  had  at- 
tended the  Baileys  during  the  time  the  de- 
fendant's services  were  alleged  to  have  been 
rendered,  was  asked  by  said  counsel  this 
question :  'Q.  What  was  the  worth  of  Sang- 
er's services?'  This  question  was  objected 
to  by  defendants'  counsel  upon  the  ground 
that  the  committee  had  found  the  value  of 
such  services,  and  it  was  incompetent  and 
immaterial.  The  objection  was  sustained, 
and  the  plaintiffs'  counsel  duly  excepted. 
(15)  The  plaintiffs  offered  in  evidence  the 
file  in  the  case  of  George  E.  Bailey  v.  Ju- 
lius C.  Cable,  administrator  of  the  Estate 
of  Lura  Bailey,  tried  by  the  same  attorneys 
before  the  same  committee  who  tried  Sang- 
er's Case,  'for  the  purpose  of  showing  the 
amount  of  his  claim  referred  to  in  para- 
graph 21  of  the  complaint,  and  also  called 
the  attention  of  the  court  to  the  facts  that 
the  claim  was  for  $2,500,  judgment  for  $1,- 
OOO  and  interest,  that  the  trial  lasted  six- 
teen days,  and  that  the  committee  fees  were 
$400.'  The  defendants'  counsel  objected  on 
the  ground  that  it  was  irrelevant  and  imma- 
terial. The  court  sustained  the  objection, 
and  the  plaintiffs  duly  excepted.  (16)  The 
plaintiffs  introduced  in  evidence  the  testi- 
mony taken  before  the  committee  in  Sanger 
V.  Cable  to  show  what  took  place  before  said 
committee.  It  appeared  therein  that  Win- 
chell  testified  that  the  $8,000  note  was  given 
in  payment  for  Sanger's  services  to  both 
sisters,  and  that  Sanger  testified  that  it  was 
a  gift  from  Marietta,  and  that  this  matter 
Avas  withdrawn  by  Cable  from  the  consid- 
eration of  the  committee.  Upon  the  argu- 
ment the  plaintiffs  claimed  that  the  court 
should  treat  the  testimony  of  Sanger  that 
the  note  was  a  gift  as  an  admission  against 
his  interest,  as  set  forth  in  §  8  of  paragraph 
18  hereof,  which  he  was  estopped  to  deny. 
(17)  No  fraud  or  bad  faith  on  the  part  of 
said  Cable,  administrator,  was  claimed  by 
the  plaintiffs.  Previous  to  the  decease  of 
said  Lura  a  form  of  will  was  drawn  up, 
and  it  was  agreed  between  said  Lura  and 
Marietta  that  wills  should  be  executed  by 
each  of  them,  so  that,  whoever  died  first, 
defendant  Sanger  would  receive  $8,000,  and 
that  the  remainder  of  the  property  of  both 
should  be  given  in  accordance  with  the  pro- 
visions of  exhibit  A;  but  the  execution  of 
said  wills  was  prevented  by  the  death  of  said 
Lura.  The  plaintiff  Winchell,  executor,  did 
not  know  of  said  suit  until  summoned  as  a 
witness  near  the  close  of  the  hearing  before 
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the  committee,  about  two  hours  before  being; 
called  to  testify." 

I,  Marietta  Bailey,  of  the  city  and  town 
of  New  Haven,  and  state  of  Connecticut,  be- 
ing of  sound  and  disposing  mind,  make  and 
declare  this  instrument  to  be  my  last  Avill 
and  testament. 

After  all  claims  against  my  estate  are 
paid,  I  give  and  bequeath  to  the  First  Bap- 
tist Church  of  New  Haven,  Conn.,  the  tract 
or  portion  of  land  situated  in  the  city  of 
New  Haven,  bounded  as  follows:  Three 
hundred  feet  on  Ferry  street,  thre^  hundred 
feet  on  Bailey  St.,  three  hundred  feet  on 
Rowe  St.,  and  300  feet  on  Dover  St.,  with 
the  house  now  occupied  by  me  as  my  resi- 
dence, with  the  buildings  and  appurtenances 
thereto  belonging. 

1  further  direct  that  two  thirds  of  the  in- 
come or  proceeds  from  the  sale  of  the  afore- 
said property  or  estate  to  be  appropriated 
by  the  said  Baptist  Church  to  the  support  of 
the  foreign  and  home  missions  of  said 
church,  at  its  discfetion,  and  that  the  re- 
maining third  derived  from  the  income  or 
sale  of  the  aforesaid  property  be  reserved  by 
the  said  First  Baptist  Church  for  its  owa 
benefit  and  use. 

I  bequeath  to  the  Grand  Avenue  Baptist 
Church  of  New  Haven  the  sum  of  five  hun- 
dred dollars.  I  give  to  the  New  Haven  City 
Burial  Ground  Association  the  sum  of  five 
hundred  dollars,  to  be  used  as  a  fund  for 
the  care  and  maintenance  of  our  family 
burial  lot  in  said  burial  ground. 

I  give  other  bequests  as  follows: 

To  George  E.  Bailey,  of  Orange,  Conn.,  the- 
sum  of  one  thousand  dollars. 

To  Joseph  William  Bailey,  of  Orange^ 
Conn.,  the  sum  of  one  thousand  dollars. 

To  George  E.  Bailey,  Orange,  Conn.,  the- 
sum  of  five  hundred  dollars. 

I  give  and  bequeath  to  the  City  Mission- 
ary Association  of  New  Haven  the  sum  of 
one  thousand  dollars. 

To  the  Woman's  Seamen's  Friend  Society 
of  Connecticut,  the  sum  of  one  thousand 
dollars. 

I  further  direct  that  the  residue  of  my  es- 
tate, after  all  indebtedness  and  bequests 
have  been  paid,  shall  be  divided  equally 
between  the  City  Missionary  Association  of 
New  Haven  and  the  Woman's  Seamen's. 
Friend  Society  of  Connecticut. 

I  hereby  appoint  Alvord  E.  Winchell  my 
executor  of  this  will  and  testament. 

In  testimony  whereof,  I  have  hereunto- 
set  my  hand  and  seal  this  12th  day  of  Au^ 
gust,  ▲.  D.  1807. 

her 
Marietta  X  Bailey.    [Seal.] 
mark. 
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The  court  rendered  judgment  for  the  de- 
fendants.   The  plaintiffs  have  appealed. 

Messrs,  Newton,   dturch,   ft   Hewitt, 

for  appellants: 

The  note  was  paid  under  mistake,  and 
yre  are  entitled  to  relief. 

Century  Dig.  title,  Estoppel;  Boyt  v. 
Moyt,  68  Iowa,  703,  28  N.  W.  27 ;  Anthony 
V.  Wise,  130  N.  Y.  662,  29  N.  E.  225;  Bturm 
V.  Boker,  150  U.  S.  312,  37  L.  ed.  1093, 
14  Sup.  Ct.  Rep.  99. 

Sanger  cannot  recover  more  than  the 
amount  of  the  claim  he  presented. 

Grant  v.  Orant,  03  Oonn.'536,  38  Am.  St. 
Rep.  379,  29  Atl.  15;  Donahue's  Appeal,  62 
Conn.  370,  26  Atl.  399;  Merwin's  Appeal, 
72  Conn.  167,  43  Atl.  1055;  Dickey  v. 
Dickey,  8  Colo.  App.  141,  45  Pac.  228;  Mc- 
€all  V.  Lee,  120  111.  261,  11  N.  £.  522. 

The  real  parties  in  interest  may  have  the 
•errors  corrected  without  alleging  fraud  or 
bad  faith  on  the  part  of  the  administrator. 

Thaym^  v.  Uollis,  3  Met.  699 ;  Wood,  Limi- 
tation of  Actions,  3d  ed.  479;  O'Keefe  v. 
Foster,  5  Wyo.  343,  40  Pac.  525 ;  Eager  v. 
Buechler,  0  111.  App.  462 ;  ^tna  Ins.  Co.  v. 
Aldrich,  38  Wis.  107;  1  Black,  Judgm.  392; 
McWillie  v.  Martin,  25  Ark.  556;  1  Free- 
man, Judgm.  p.  127. 

An  agreement  by  an  administrator  to 
waive  the  statute  of  nonclaim,  or  a  failure 
to  plead  it,  does  not  bind  heir,  devisees,  or 
•creditors. 

8  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1091; 
Amoskeag  Mfg.  Co.  v.  Barnes,  48  N.  H.  25 ; 
Tarhell  y.  Parker,  106  Mass.  347;  Ensign 
V.  Batterson,  68  Conn.  298,  36  Atl.  51;  Peck 
T.  Botsford,  7  Conn.  172,  18  Am.  Dec.  92; 
Sodgdon  v.  White,  11  N.  H.  208. 

Cable's  agreement  allowing  judgment  is 
not  binding  on  these  plaintiffs, — ^the  real 
parties  in  interest. 

Broxon  d  Bros,  v.  Broion,  56  Conn.  249, 
7  Am.  St.  Rep.  307,  14  Atl.  718;  Rhodes 
V.  Seymour,  36  Conn.  1 ;  Frishie  v.  Preston, 
67  Conn.  448,  35  Atl.  278;  Cone  v.  Dunham, 
^9  Conn.  145,  8  L.  R.  A.  647,  20  Atl.  311. 

Mr,  John  A.  Matthewman  for  appel- 
lees. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  think  the  plaintiffs'  motion  for  the 
amendment  of  the  finding  should  be  allowed, 
so  far  as  to  put  into  the  finding  paragraphs 
11  and  26  of  their  proposed  finding.  These 
paragraphs  are  marked  "Proven"  by  the 
judge,  and  they  are  essential  to  the  ques- 
tions of  law  which  the  plaintiffs  present. 
Taking  the  controliing  facts  of  the  case  from 
the  finding,  and  condensing  them  closely,  we 
have  this  condition  of  things:  Lura  Bailey 
and  Marietta  Bailey  were  maiden  sisters. 
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They  were  quite  advanced  in  years,  and  were 
greatly  broken  in  health  and  body.  Marietta 
was  blind.  They  had  lived  with  their  father 
till  he  died.  A  brother  had  lived  with  them 
till  1891,  when  he  died  childless.  They  were 
then  each  the  sole  heir  of  the  other.  How- 
ard H.  Sanger  had,  as  a  boy,  lived  with  their 
father.  When  he  became  twenty-one  years 
of  age  he  went  away  and  was  gone  some 
years.  He  then  came  back  and  worked  in 
the  family.  Their  brother  paid  him  $10  and 
$15  a  month.  After  the  brother  died  he 
cared  for  the  sisters.  He  received  some 
compensation  from  them,  but  it  was  always 
understood-  that  he  was  not  fully  paid.-  Both 
these  sisters  died  in  the  summer  of  1897. 
Shortly  before  they  died  they  agreed  on  a 
form  of  a  will  which  should  be  executed  bv 
each  of  them,  so  that  whoever  died  first  said 
Sanger  should  receive  $8,000,  and  the  rest  of 
the  property  should  be  disposed  of  as  was 
specified  in  said  form.  Lura  died  July  20th, 
1897,  intestate,  and  beforo  such  will  was 
prepared,  and  all  her  property  descended  to 
Marietta.  Julius  C.  Cable  was  apjpointed. 
administrator  of  her  estate,  and  six  months 
was  limited  for  the  presentation  of  claims 
against  the  estate. 

On  the  12th  day  of  August,  1897,  Marietta 
Bailey  made  her  will  by  which  she  disposed 
of  all  the  property  according  to  the  said 
agreement  with  her  sister.  She  appointed 
Alvord  E.  Winchell  as  her  executor.  The 
same  day  that  she  made  the  will  she  execut- 
ed a  note  for  $8,000,  payable  to  the  said 
Howard  H.  Sanger,  and  caused  Mr.  Winchell 
to  deliver  it  to  Sanger.  Mr.  Winchell  sup- 
posed this  note  paid  for  all  the  servicen 
Sanger  had  rendered  to  both  sisters  to  the 
time  of  its  date.  The  note  and  the  will 
fully  carried  out  the  whole  agreement  she 
had  made  with  her  sister  Lura.  Marietta 
died  on  the  28th  day  of  October  then  next. 
The  will  was  approved  on  the  12th  day  of 
November,  and  the  executor  qualified.  Short- 
ly afterwards,  and  before  he  knew  that  San- 
ger had  presented  any  claim  against  the  es- 
tate of  Lura  Bailey,  the  executor  paid  the 
said  note  of  Marietta,  still  supposing  that  it 
paid  Sanger  for  all  the  senices  he  had  ren- 
dered to  both  sisters. 

Within  the  time  limited  Sanger  present- 
ed a  claim  against  the  estate  of  Lura  for  his 
own  services  amounting  to  $3,500,  and  his 
wife  presented  one  for  $750.  These  were 
both  disallowed.  No  other  claim  was  pre- 
sented within  the  six  months.  Thereafter^ 
but  within  four  months  from  such  disallow- 
ance, Sanger  brought  a  suit  upon  said  claim 
against  Cable,  the  administrator,  in  the 
superior  ooiirt.  In  his  bill  of  particulars  he 
claimed  $4,250.  The  ad  damnum  was  $4,- 
500.  That  suit  was  sent  to  a  committee. 
While  the  suit  was  pending  before  the  com* 
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mittee  and  after  the  time  for  the  preaenta- 
tioB  of  claims  had  elapsed,  the  court,  on 
motion,  permitted  the  ad  damnum  to  be  in- 
' creased  to  $9,000.    There  was  no  permission 
to  change  the  bill  of  particulars,  otherwise 
'than    was   implied   in    the   permission    to 
-change  the  ad  damnum.    The  bill  of  particu- 
lars was  in  fact  so  amended  as  to  claim  $8,- 
'895.83  and  interest,  for  services  performed 
for  Lura.     The  committee  reported  in  fa- 
vor of  Sanger  to  recover  $8,500.    There  was 
a  remonstrance  to  the  report,  but  no  contest 
•on  the  remonstrance.    By  agreement  of  the 
parties  a  judgment  was  rendered  in  favor  of 
Hanger  for  $7,972.25  and  costs. 

So  far  as  appears  Mr.  Gable  did  not  call 
i;he  attention  of  the  court,  nor  of  the  com- 
inlttee,  to  the  fact  that  the  claims  presented 
^to  him  by  Sanger  amounted  to  only  $4,200. 
TThe  payment  by  Winchell  of  the  said  note  to 
ISanger  was  not  pleaded,  either  as  a  payment 
-or  as  set-off.  Winchell  testified  before  the 
•committee  to  the  giving  and  payment  of  the 
said  note,  and  that  it  paid  for  all  the  serv- 
ices rendered  by  Sanger  to  both  the  sisters; 
l>nt  Mr.  Gable,  the  administrator,  withdrew 
-this  whole  matter  from  the  consideration  of 
-the  committee. 

The  relation  of  these  sisters  in  their  lives 
■seems  to  have  been  one  of  singular  confidence 
And  affection.  They  lived  together  as  one 
family,  and  as  though  they  had  a  common 
purse,  and  as  though  all  the  estate  they  had 
-was  held  in  common.  Services  rendered  to 
either  they  regarded  as  rendered  to  both; 
41  nd  what  either  owed  was  the  debt  of  both. 
By  the  agreement  made  shortly  before  the 
•death  of  Lura  they  did  in  fact  put  all  their 
•estate  into  a  common  fund.  It  was  to  be  the 
property  of  the  survivor;  all  the  debts  of 
lK>th  were  to  be  paid,  and  then  the  whole 
-estate  was  to  be  disposed  of  as  stated  in 
i;hat  agreement.  Marietta,  the  survivor, 
sought  to  carry  out  the  agreement.  She 
paid  the  only  debt  of  any  consequence  they 
-or  either  of  them  owed — the  one  to  Sanger — 
'by  giving  him  the  note,  and  then  bequeathed 
the  whole  estate  of  both  to  the  parties  who 
}iad  been  agreed  upon.  She  died  only  a  few 
dnvs  more  than  three  months  after  her  sis- 
ter.  As  they  had  been  lovely  and  pleasant 
in  their  lives,  it  so  happened  that  in  their 
•deaths  they  were  not  long  divided. 

By  the  agreement  of  these  two  sisters  and 
by  this  will  made  pursuant  thereto,  the 
plaintiffs  in  this  case  are  interested  in  the 
estate  of  Lura.  They  are  legatees,  and 
their  legacies  will  be  required,  in  whole  or 
in  part,  to  satisfy  the  judgment  in  the  said 
case  of  Sanger  v.  Gable.  They  are,  in  in- 
tereM,  the  real  parties  defendant  in  that 
case.  They  are  the  real  parties  against 
whom  judgment  in  that  case  was  rendered; 
the  real  judgment  debtors.  It  is  their  prop- 
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erty  which  will  be  taken  to  pay  that  judg- 
ment if  it  is  allowed  to  stand.  They  are 
parties  who,  under  the  practice  act,  could 
and  should  have  been  made  defendants  in 
that  case.  They  were  parties  who  had  an 
interest  in  the  controversy  adverse  to  the 
plaintiff;  but  they  had  no  notice  of  that  ac- 
tion, and  had  no  opportunity  to  appear  and 
be  made  defendants. 

Section  1125  of  the  general  statutes  pro- 
vides that  new  trials  may  be  granted  by  the 
superior  court,  of  any  case  which  has  come 
before  it,  for  "mispleading;  the  discovery 
of  new  evidence;  want  of  actual  notice  of 
the  suit  to  any  defendant,  or  of  a  reason- 
able opportunity  to  appear  and  defend,  when 
a  just  defen^  in  whole  or  part  existed;  or 
other  reasonable  cause,  according  to  the 
usual  rules  in  such  cases." 

In  applying  this  statute  the  decisions  of 
this  court  have  established  the  rule  that  a 
new  trial  is  not  to  be  granted  unless  the 
judgment  was  obtained  through  fraud,  ac- 
cident, or  mistake,  unconnected  with  any 
negligence  or  inattention  on  the  part  of  the 
judgment  debtor ;  and  that  in  cases  where  a 
judgment  has  been  obtained  through  fraud, 
accident,  or  mistake,  or  other  like  causes, 
and  when  there  has  been  no  negligence  or  in- 
attention on  the  part  of  the  judgment  debt- 
or, a  new  trial  ordinarily  will  be  granted. 
Day  v.  Welles,  31  Conn.  344;  Seymour  v. 
Miller,  32  Gonn.  402;  Skidmore  v.  Clark,  47 
Gonn.  20;  Litchfield*8  Appeal,  28  Gonn.  127, 
73  Am.  Dec.  662;  Wells  v.  Bridgeport  Hy- 
draulio  Co.  30  Gonn.  316,  79  Am.  Dec.  250 ; 
Knowles  v.  Northrop,  53  Gonn.  360,  4  Atl. 
269;  Husted  v.  Mead,  58  Gonn.  55,  19  Atl. 
233;  Wildman  v.  Wildtfian,  72  Gonn.  262, 
44  Atl.  224;  2  Stoiy,  Eq.  Jur.  10th  ed.  S 
896. 

If  we  return  to  the  risumi  of  the  facts 
made  above  we  see  that  no  negligence  or  in- 
attention can  be  charged  to  the  present 
plaintiffs,  for  the  reason  that  they  had  no 
notice  of  the  said  case  of  Sanger  v.  Gable, 
administrator,  till  after  the  judgment  there- 
in was  rendered.  The  superior  court,  in 
any  case  brought  under  the  statute,  would 
doubtless  refuse  a  new  trial,  unless  it  was 
shown  that  a  just  defense  in  whole  or  in 
part  existed,  which,  in  the  event  a  new  trial 
was  had,  could  probably  be  sustained.  The 
finding  now  before  us  shows  that  two 
grounds  of  defense  existed  in  respect  to , 
which  tlie  present  plaintiffs  make  their 
claims.  They  say,  in  the  first  place,  that  so 
much  of  said  judgment  as  exceeds  the  sum  of 
$4,500 — the  amount  presented  to  the  admin- 
istrator within  the  time  limited  for  the 
presentation  of  claims — is  wholly  erroneous 
and  void.  Thev  cite  authorities  to  show 
that  a  claim  not  presented  against  an  estate 
when  there  is  a  limitation,  within  the  time 
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CO  limited,  cannot  be  recovered;  that  the  es- 
tate cannot  be  rendered  liable  for  it;  that 
this  is  an  objection  which  the  administrator 
or  executor  cannot  waive.  Wood,  Limita- 
tion of  Actions,  §  100;  Black,  Judgm.  392; 
Peck  V.  Botsford,  7  Conn.  172,  18  Am.  Dec. 
92;  Ensign  v.  Battersan,  68  Conn.  298,  36 
All.  51;  Friahie  v.  Preston,  67  Conn.  448, 
35  Atl.  278;  Cone  v.  Dunham,  59  Conn.  145, 
8  L.  R.  A.  647,  20  Atl.  311 ;  Rhodes  v.  Sey- 
mour, 36  Conn.  1 ;  Thayer  v.  Hollxs,  3  Met. 
369;  Thompson  v.  Brown,  16  Mass.  172; 
Heath  v.  Wells,  5  Pick.  140;  Tarbell  v. 
Parkei,  106  Mass.  347;  Amoskeag  Mfg,  Vo, 
v.  Barnes,  48  N.  H.  25;  8  Am.  &  Eng.  Enc. 
Iaw,  2d  ed.  p.  1091.  These  authorities  seem 
to  raise  quite  a  strong  probability  in  favor 
of  the  claim  made  by  the  plaintiffs  on  this 
part  of  the  case. 

The  plaintiffs  further  say  that  the  giving 
of  said  note  and  the  payment  by  Mr. 
Winchell  should  have  been  pleaded  by  the 
administrator  as  payment  in  full  of  Sanger's 
df-mands;  that,  iif  it  had  been  pleaded,  the 
defense  could  have  been  successfully  main- 
tained. Mr.  Winchell  understood  the  giving 
of  the  note  and  the  payment  to  be  in  full 
for  Sanger's  services  to  both  sisters.  San- 
ger knew  these  sisters.  He  had  lived  with 
them  for  a  long  time.  He  knew  the  way 
they  did  business  and  what  property  they 
had.  And  so  the  plaintiffs  say  that  when 
Sanger  took  the  money  on  the  note  he  must 
ht  presumed  to .  have  known  that  Mr. 
Winchell  was  paying  the  money  in  the  be- 
lief that  it  paid  for  all  his  services,  and  to 
have  accepted  it  in  the  same  sense.  Ford 
V.  Huhinger,  64  Conn.  129,  29  Atl.  129.  The 
agreement  made  by  the  sisters  in  respect  to 
paying  Sanger  proves  that  when  Marietta 
made  the  note  nhe  intended  it  as  pajonent 
for  his  services;  she  did  not  intend  a  gift. 
If,  then,  Sanger  did  not  take  the  money  as 
payment,  it  is  certain  that  he  has  money 
in  his  possession  which  does  not  belong  to 
him;  money  for  which  he  must  account,  or 
which  he  must  return.  The  theory  of  a  gift 
cannot  be  sustained.  There  can  be  no  gift 
unless  it  is  shown  that  Marietta  intended 
a  gift:  and,  as  we  have  seen,  the  facts  show 
the  contrary.  And  besides,  her  own  note 
could  not  be  a  gift.  It  could  not  be  a  gift 
inler  vivos,  because  there  was  no  delivery; 
nor  could  it  be  a  good  donatio  causa  mortis, 
66  L.  R.  A. 


for  the  same  reason.  Sanbofn  t.  SoMbom^ 
65  N.  H.  172,  18  Atl.  233. 

The  administrator  on  an  estate  is  in  a 
sense  a  trustee  for  all  the  parties  interested 
in  that  estate.  Farr  v.  Hevoman,  4  T.  R. 
621;  Weeks  v.  Qibbs,  9  Mass.  74;  Wms. 
Exrs.  637.  It  is  his  duty  to  protect  theso 
persons  against  every  demand  made  against 
the  estate  whicli  is  not  legally  enforoeable. 
As  no  fraud  is  charged  against  the  admin- 
istrator, no  fraud  can  be  imputed  to  him. 
The  finding  shows  that  one  matter  of  de- 
fence which  went  to  the  entire  demand  was. 
by  this  administrator,  wholly  withdrawn 
from  the  consideration  of  the  committee: 
and  that  another  matter  of  defense  which 
went  to  nearly  half  the  demand  was,  by  his 
agreement,  waived.  We  suppose  the  admin- 
istrator acted  through  mistake;  being  mis- 
taken as  to  the  law  applicable  to  the  cir- 
cumstances in  which  he  was  placed,  and  of 
the  nature  and  extent  of  his  duty  in  the 
premises,  he  was  mistaken  in  the  line  of 
conduct  which  it  was  his  duty  to  pursue. 
Day  v.  Welles,  31  Conn.  344. 

It  would  appear,  then,  that  these  plain- 
tiffs ought  to  have  a  new  trial.  They  had 
no  notice  of  said  suit,  and,  of  course,  had  no- 
opportunity  to  appear  and  defend;  and  all 
the  time  a  just  defense  in  whole  or  in  part 
existed.  We  think  the  superior  court  erred 
in  rendering  judgment  for  the  defendants. 
The  authorities  ^e  have  cited  in  this  opin- 
ion show  that  it  is  an  error  which  this 
court  may  review.  There  should  be  a  judg- 
ment granting  a  new  trial  in  the  said  case 
of  Howard  H.  Sanger  v.  Julius  C.  Oable^ 
administrator,  with  liberty  to  the  plaintiffs 
in  this  case  to  appear  therein  and  be  made 
parties,  and  to  file  such  other  and  further 
pleadings  as  they  may  be  advised  are  neces- 
sary to  present  their  own  claims  or  to  make 
defense  against  the  claims  of  the  said 
Sanger. 

The  defendants  in  the  present  case  filed 
and  had  allowed  a  bill  of  exceptions.  We 
think  none  of  the  assignments  of  error  are 
well  taken. 

There  is  error;  the  judgment  is  set-aside^ 
and  the  case  is  remanded  to  the  Superior 
Court  to  be  proceeded  with  according  to  this 
opinion. 

In  this  opinion  the  other  Judges  concur^ 
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XOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  AppUy 

V, 

.Henry  TOW,  by  Next  Friend. 


( 


Ky. 


) 


-One  1m  not  relieved  from  liability  for 
Injuries  nesllflrently  CAnaed  by  blast- 
In  V  by  the  fact  that  he  has  employed  an  In- 
dependent contractor  to  do  the  work,  if  he  la 
himself  controlling  the  Work  in  whole  or  In 
part,  and  the  character  of  the  negligence  is 
such  as  to  render  him  responsible  for  it. 

(May  24,  1901.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Muhlenberg  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  liave  been  caused  by  defendant's 
negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  W.  Bmce,  Edward  W. 
Hines,  and  B.  D.  Warfleld,  with  Messrs, 
J.  C.  Browder  and  Wilbur  F.  Browder, 
for  appellant: 

The  Globe  Contracting  Company  is  an  in- 
dependent contractor,  responsible  for  its  own 
torts,  amenable  for  its  own  misconduct,  and 


Note. — Liability  of  employer  for  injuries  oc- 
curring in  performance  of  work  hy  independ- 
ent contraotor  where  employer's  oton  act  is 
a  proaimate  cause  of  the  injury. 

1.  Scope  of  note,  941. 

II.  Employment  of  contractor  who  is  incom- 
petent or  othsi^wise  «n/l(>941. 
III.  nonperformance  by  employer  of  duties  not 
cast  by  the  contract  upon  the  contractor, 
945. 
IV'.  Employer's  tortious  act  co-operating  with 
that  of  the  contractor  to  produce  the  in- 
jury, 947. 

V.  Failure  to  remedy  a  nuisance,  948. 

VI.  Active  interference  with  the  work,  950. 
A'li,  Employer's  ratification  or  adoption  of  the 

contractor's  tort,  956. 

I.  Scope  of  note. 

In  the  note  to  Salllotte  ▼.  King  Bridge  Co.  65 
L.  R.  A.  020,  the  authorities  establishing  and 
determining  the  limits  of  the  rule  relieving 
employers  from  liability  for  acts  of  Independent 
contractors  are  presented  together  with  the  de- 
cisions determining  what  torts  or  acts  come 
within  the  scope  of  such  rule.  Certain  excep- 
tions to  such  rule  were  referred  to  In  that 
note. 

ft  is  purposed  to  present  in  this  note  the  au- 
thorities which  have  refused  to  apply  the  gen- 
•eral  rule  to  particular  facts  Involved,  on  the 
ground  that  the  employer's  own  act  was  the 
proximate  cause  of  the  injury.  For  the  authori- 
ties refusing  to  apply  the  general  rule  where  the 
employer's  act  consisted  of  furnishing  plans  or 
prescribing  methods  for  the  carrying  on  of  the 
work,  see  subds.  VI.  and  VII.,  note  to  Thomas 
T.  Harrington,  65  L.  R.  A.  742. 

The  authorities  applying  other  exceptions  to 
the  general  rule  are  presented  in  the  following 
notes:  Note  to  Thomas  v.  Harrington.  65  L. 
R.  A.  742,  on  Liability  of  employer  for  acts 
of  independent  contractor  where  infury  is  direct 
result, of  work  contracted  for;  note  to  Jacobs 
V.  Fuller  &  H.  Co.  65  L.  R.  A.  833,  on  LiabUity 
^f  employer  for  injuries  caused  by  the  perform- 
ance of  work  by  independent  contractor,  which 
is  dangerous  unless  certain  precautions  are  ob- 
served; nole  to  Anderson  v.  Fleming,  ante, 
p,  119,  on  Liability  of  employer  for  acts  of 
independent  contractor  where  injuries  result 
from  nonperformance  of  absolute  duties  of  em- 
ployer. 

The  authorities  as  to  who  are  independent 
^6  L.  K.  A. 


contractors  are  presented  in  note  to  Richmond 
V.  Sltterdlng,  65  L.  R.  A.  445,  on  Persons 
deemed  to  be  independent  contractors  tcithln 
meaning  of  rule  relieving  employer  from  Uabil- 
ity. 

II.  Employment  of  contractor  who  is  incompe- 
tent or  otherwise  unfit. 

In  Minnesota  it  has  been  explicitly  laid  down 
that  the  only  cases  in  which  an  employer  can  be 
held  liable  on  the  ground  that  he  engaged  an  In- 
competent contractor  are  those  in  which  the 
work  to  be  dode  Is  intrinsically  dangerous  In  its 
nature  :  and  it  was  strongly  intimated  that,  even 
under  these  circumstances,  a  servant  engaged  by 
the  contractor  to  assist  him  in  the  work  cannot 
recover  on  this  ground.  Schipp  v.  Pabst  Brew- 
ing Co.  (1896)  64  Minn.  22,  66  N.  W.  3.  There 
an  action  for  injuries  .received  by  the  giving 
way  of  the  floor  of  a  building  which  the  plain- 
tiff's «*mployer  was  taking  down  was  held  to 
have  been  properly  dismissed,  although  the 
plaintllTs  counsel  offered  to  prove  that  the  de- 
fendant knew  of  the  contractor's  incompetency. 
The  court  refused  to  follow  the  dicta  In  Deford 
V.  State  (1868)  30  Md.  204,  and  Lawrence  v. 
ShIpman  (1873)  39  Conn.  589,  to  the  effect  that 
the  detendant  might  be  held  liable  on  the  ground 
contended  for :  and  explained  Its  own  position 
as  follows :  "There  are  many  cases  which  hold 
that  the  owner  of  premises  cannot,  by  employing 
a  contractor,  relieve  himself  from  the  continu- 
ing duty  which  he  owes  to  the  public  and  to  the 
adjoining  owners,  not  to  maintain  a  nuisance 
on  his  premises,  or  license  anyone  else  to  do  so. 
But  we  can  find  no  case  which  holds  that  the 
owner  owes  any  such  continuing  duty  to  the 
servant  of  the  independent  contractor,  engaged 
In  the  very  work  of  abating  the  nuisance.  .  .  . 
Neither  has  our  attention  been  called  to  any  case 
where  the  owner  was  held  lia,ble  on  the  sole 
ground  of  falling  to  exercise  with  due  care  a 
temporary  duty  of  employing  a  competent  con- 
tractor (after  which  his  responsibility  would 
cease),  but  in  every  case  there  was  a  continuing 
duty  not  to  maintain  a  nuisance  on  his  premises 
himself,  or  license  others  to  do  so.  It  Is  often 
laid  down  as  one  of  the  conditions  required  to 
relieve  the  owner  from  liability,  that  he  shall 
employ  a  competent  contractor.  But  this  lan- 
guage (where  It  is  not  mere  dictum)  is  always 
used  in  cases  where  the  owner  owes  such  con- 
tinuing duty,  and  the  work  to  be  performed  by 
the  contractor  will  necessarily  result  in  a 
nuisance  to  the  public  or  the  adjoining  owner* 
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alone  liable  in  damages  for  injuries  com- 
mitted by  its  employees. 

Robinson  v.  Webb,  1 1  fiush,  467 ;  Shearm. 
&  Redf.  Neg.  p.  83:  Chicago  v.  Robbins,  2 
Black,  427..  17  L.  ed.  304;  Hole  v.  Sitting- 
bourne  &  8.  R.  Co.  6  Hurl  St.  &  N.  488;  Cov- 
ington V.  CJcylery  93  Ky.  275,  19  S.  W.  741; 
E,  L.  d  B.  S.  R.  Co.  V.  Taylor,  7  Ky.  L.  Rep. 
452;  Ashlafid  Coal  R.  Co.  v.  Barry,  13  Ky. 
L.  Rep.  494 ;  Hilliard  v.  Richardson,  3  Gray, 
349,  63  Am.  Dec.  743;  Moore  v.  Sanbome,  2 
Jtfich.  619,  69  Am.  Dec.  209;  Fink  v.  Mis- 
souri Furnace  Co.  82  Mo.  276,  62  Am.  Rep. 
376;  Harrison  v.  Collins,  86  Pa.  153,  27  Am. 
Rep.  699;  Boswell  v.  Laird,  8  Cal.  469,  68 
Am.  Dec.  345 ;  King  v.  New  York  C.  <6  H.  R. 
R.  Co.  66  N.  Y.  181,  23  Am.  Rep.  37;  Bailey 
V.  Troy  £ B.  R.  Co.  57  Vt.  252,  52  Am.  Rep. 


129;  Miller  v.  Minnesota  d  "S.  W.  R.  Co,  76 
Iowa,  655,  14  Am.  St.  Rep.  258,  39  N.  W. 
188;  Hughes  v.  Cincinnati  d  8.  R.  Co.  39 
Ohio  St.  461;  Burton  v.  Galveston,  H.  d  H. 
A.  R.  Co.  61  Tex.  626;  Casement  v.  Browny 
148  U.  S.  615,  37  L.  ed.  582,  13  Sup.  Ct. 
Rep.  672. 

Evidence  as  to  the  use  of  a  railroad  track 
as  a  passway  was  not  admissible  where  there 
was  no  evidence  that  the  company  had  au- 
thorized such  use. 

Hoskins  v.  Louisville  d  W.  R.  Co,  17  Ky. 
L.  Rep.  78,  30  S.  W.  643. 

Even  if  there  was  negligence,  it  was  the- 
negligenoe  of  the  contracting  company,  and 
not  that  of  the  railroad  company. 

Miller  v.  Minnesota  d  A'.  W.  R.  Go,  7G 
Iowa,  655,  14  Am.  St.  Rep.  258,  39  N.  W. 


unless  great  or  eztraordioary  care  Is  taken  to 
prevent  It  from  doing  so.  In  such  a  case,  the 
failure  to  cae  special  care  to  employ  a  competent 
contractor  is  equivalent  to  licensing  the  nui- 
sance wtalch  it  is  highly  probable  will  result. 
But  this  rule  is  applied  only  to  exceptional 
cases,  where  the  work  is  necessarily  intrinsical- 
ly hasardous,  such  as  carrying  on  blasting  op- 
erations In  the  vicinity  of  the  persons  or  prop- 
erty of  others  not  connected  with  the  work.  But, 
even  If  this  rule  should  be  extended  so  as  to 
cover  injuries  to  the  servants  of  the  contractor, 
this  case  would  not  come  within  the  class  of 
cases  where  the  work  to  be  done  by  the  con- 
tractor is  'Intrinsically  hazardous.'  Again, 
there  are  many  successful  contractors  who  are 
thoroughly  competent  to  estimate  in  advance 
with  a  high  degree  of  accuracy  the  cost  of  the 
work,  but  who  are  not  at  all  competent  to  over- 
see the  actual  operations  of  construction,  and 
who  usually  sublet  the  work,  or  employ  compe- 
tent foremen.  And.  unless  we  completely  over- 
turn the  law  that  has  always  been  applied  to 
such  cases  as  the  one  at  bar,  we  cannot  hold 
that  the  owner's  knowledge  of*  the  contractor's 
incompetency  personally  to  superintend  the  per- 
formance of  the  work  will  make  the  owner  en- 
gaging him  liable  to  the  servants  employed  by 
him  on  the  work.  Such  a  rule  would  go  far 
towards  making  an  independent  contractor  a 
mere  foreman,  for  whose  acts  the  employer  is 
liable." 

But  the  weight  of  authority  is  opposed  to  the 
restricted  doctrine  thus  enounced.  Indirectly, 
It  is  discredited  by  the  fact  that  statements  of 
the  rule  as  to  the  nonliability  of  an  employer 
arc  frequently  qualified  by  language  implying 
that  his  immunity  Is  conditional  upon  his  hav- 
ing exercised  due  care  in  regard  to  the  selection 
of  the  contractor. 

Thus  we  find  it  laid  down  that  liability  will 
not  be  imputed  to  an  employer  who  has  used 
reasonable  diligence  to  select  a  competent  con- 
tractor. Camp  V.  Church  of  St.  Louis  (1852)  7 
La.  Ann.  321. 

So  it  has  been  declared  that  the  employer  Is 
exempt  from  liability  unless  the  person  con- 
tracted with  was  either  unsuitable  or  without 
proper  sklil  to  do  the  work.  Conners  v.  Hen- 
nei>>sey  (1873)  112  Mass.  00;  Dillon  v.  Hunt 
(1884 1  8::  Mo.  l.'io ;  l*owell  v.  Virginia  Constr. 
<:o.  (1890)  88  Tenn.  092,  17  Am.  St.  Rep.  925, 
1.3  S.  W.  091 ;  or  unless  he  is  "in  default  in  em- 
ploying an  unskilful  or  Improper  person  as  a 
«0  L.  R.  A. 


contractor"  (Cuff  v.  Newark  &  N.  Y.  R.  Co. 
[1870 J  36  N.  J.  L.  17,  10  Am.  Bep.  205:  State- 
Redstrake,  rroaecutor,  v.  Swayse  [1889]  52  N. 
J.  L.  129,  18  AtJ.  697)  ;  or  provided  there  ba^ 
been  ro  negligence  in  selecting  an  unsuitable 
person  (Boardman  v.  Crelghton  [1901]  95  Me. 
154,  40  Atl.  603,  Quoting  Cooley,  Torts,  p.  646  ; 
Lancaster  Ave.  Improv.  Co.  v.  Rhoads  [1887] 
lit;  Pa.  377,  2  Am.  St  Rep.  608,  9  AU.  852). 

Language  of  this  tenor  Is  virtually  meaning- 
less, unless  It  is  deemed  to  have  reference  to  a 
positive  obligation  which  was  assumed  to  exist. 
A  similar  point  of  view  is  indicated  by  thos«^ 
cases  In  which  one  of  the  material  elements  ad- 
verted to  by  the  court  as  a  reason  for  denyintr 
the  right  of  recovery  is  the  fact  that  the  con- 
tractor was  not  alleged  or  shoivn  to  have  been 
incompetent.  Braldwood  v.  Bonnlngton  Sugar 
Ref.  Co.  (1866 ;  Ct.  of  Sess.)  2  Scot.  L.  R.  152  • 
Duncan  v.  Magistrates  of  Aberdeen  (1877;  Ct. 
of  Sess.)  14  Scot.  L.  R.  603;  Upplngton  v.  New 
York  (1901)  165  N.  Y.  222,  53  L.  R.  A.  550,  5iV 
N.  E.  01:  Burke  v.  Ireland  (1901)  166  N.  Y. 
30n.  59  N.  E.  C14 ;  McCafferty  v.  Spuyten  Dnyrlf 
&  P.  M.  R.  Co.  (1874)  61  N.  Y.  178,  19  Am.  Rep. 
267;  Wiese  v.  Remme  (1897)  140  Mo.  289,  41 
8.  W.  797. 

The  doctrine  that  the  emploj^ment  of  an  In- 
competent contractor  is  culpable  negligence 
which  raises  a  cause  of  action  in  favor  of  any- 
one who  is  injured  by  conditions  or  occurrences 
which  would  not  have  existed  or  happened  ir 
the  contractor  had  been  competent  is  also  sus- 
tained by  categorical  statements  and  explicit  de- 
cisions. 

"An  employer  cannot  relieve  himself  frozn 
liability  by  giving  the  contract  to  one  who  is 
known  to  be  incompetent  or  negligent."  Bran- 
nock  V.  Elmore  (1802)  114  Mo.  55,  21  S.  W.  451. 

"There  is  no  question  In  this  case  but  that  . 
C.  was  a  competent  and  experienced  steve- 
dore, and  the  testimony  satisfies  us  that  no  fault 
can  be  imputed  to  the  defendacts  In  contractinc: 
for  the  work  with  au  Incompetent  party."" 
Sweeny  v.  Murphy  (1880)  32  La.  Ann.  628. 

"It  was  the  business  of  the  employer  in  thl» 
case  to  select  a  suitable  and  capable  i>erson. 
which  was  done,  and  leave  the  mode  of  remov- 
ing the  wall  and  the  details  of  the  work  to  the- 
control  of  the  contractor.*'  Gallagher  v.  South- 
western Exposition  Asso.  (1876)  28  La.  Ann. 
943. 

In   Lawrence  v.    Shipman    (1873)    39    Conn. 
586,  Judge  Seymour  conceded  that  one  who  em- 
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188;  Kohinson  v.  Wehh,  II  Bush,  464;  El- 
liott, Railroads,  §  1063;  McCafferty  v.  Spuy- 
ten  Duyvil  d  P,  M.  R,  Co,  61  N.  Y.  178,  19 
Am.  Rep.  267;  Blumh  v.  Kansas,  84  Mo. 
112,  54  Am.  Rep.  87. 

Plaintiff  was  guilty  of  such  contributory 
n^^llgence  that  he  cannot  reooTer. 

There  are  two  ways  of  performing  every 
act,  of  executing  every  trust,  of  doing  every 
thing, — one  a  right  way,  the  other  a  wrong 
way.  If  the  individual  can  select  between 
the  ways, — if  he  has  the  power  to  choose  be- 
tween the  right  and  the  wrong  way, — then, 
if  he  accepts  the  wrong  way,  in  law  he  must 
bear  the  consequences.  But,  if  the  choice 
extends  to  other  parties,  and  not  to  him,  if 
he  has  absolutely  no  power  to  control  the 
manner  in  which  the  thing  shall  be  done. 


then,  of  course,  he,  being  without  the  power^ 
is  also  without  the  responsibility. 

Bush  y.  Grant,  22  Ky.  L.  Rep.  1766,  61  S. 
W.  363;  King  v.  New  Yoik  C.  <C-  H.  R.  K. 
Co,  66  N.  Y.  181,  23  Am.  Rep.  37;  Carter 
V.  Berlin  Mills  Co,  58  N.  H.  52,  42  Am.  Rep. 
572;  Wabash,  8t.  L,  rf  P.  R.  Co.  v.  Farcer^ 
111  Ind.  195,  60  Am.  Rep.  696,  12  N.  E.  296: 
Gorham  v.  Gross,  125  Mass.  232,  28  Anu 
Rep.  224;  Engel  v.  Eureka  Club,  137  N.  Y. 
100,  33  Am.  St.  Rep.  692,  32  N.  E.  1062; 
Billiard  v.  Richardson,  3  Gray,  349,  63  Am. 
Dec.  743;  Robinson  v.  Webb,  11  Bush,  474; 
Bailey,  ISIaster's  Liability  for  Injuries  to 
Servant,  p.  467. 

On  petition  for  rehearing. 

There  is  no  pretimse  that  any  servant  hav- 
ing any  connection  with  the  blasting  had 


ployed  as  a  contractor  a  person  Incompetent 
and  untrustworthy  would  be  liable  for  injuries 
done  to  third  persons  by  his  carelessness  in  the 
execution  of  his  contract,  but  was  of  opinion 
that  this  doctrine  had  no  application  to  the  case 
before  him.  This  dictum  was  adopted  as  a  cor- 
rect statement  of  the  law  in  Norwalk  Gaslight 
Co.  T.  Norwalk  (1893)  63  Conn.  495,  28  Atl.  32. 
There  the  trial  Judge  charged  the  jury  as  fol- 
lows: "If  you  find  from  the  evidence  that 
those  contractors,  or  either  of  them,  were  un- 
skilful and  incompetent  to  perform  the  work  as- 
sumed by  them  under  the  contract,  and  that  the 
borough,  knowing  this,  employed  them  to  do  the 
work,  the  borough  would  be  negligent  in  know- 
ingly employing  such  a  person  to  do  the  work, 
and  would  be  responsible  for  any  negligence  of 
■  such  contractor  in  the  same  manner  that  the 
contractor  would  be  liable  for  his  own  negli- 
gence." The  supreme  court  was  of  opinion  that 
this  language  imposed  upon  the  borough  too  lim- 
ited a  measure  of  liability, — that  it  would  be 
liable,  as  stated,  not  only  in  consequence  of 
negligence,  which  would  certainly  be  most  gross, 
In  knowingly  employing  incompetent  contract- 
ors, but  also  in  failing  to  exercise  due  and  rea- 
sonable care  to  select  such  as  were  skilful  and 
competent. 

In  one  case  the  supreme  court  of  New  York 
has  held  that  a  person  employing  a  contractor 
to  engage  in  blasting  operations  does  not  per- 
form the  duty  incumbent  upon  him  with  refer- 
ence to  learning  of  the  contractor's  competency, 
by  an  inquiry  of  one  by  whom  he  was  informed 
that  the  contractor  had  done  work  in  blasting 
sewers  reasonably  well,  but  who  did  not  inform 
him  that  he  had  ever  done  the  kind  of  work  for 
which  he  was.  to  be  employed.  Berg  v.  Parsons 
(1895)  84  Uun,  60,  31  N.  Y.  Supp.  1091.  The 
decision  itself  was  reversed  by  the  court  of  ap- 
peals (1898)  156  N.  Y.  109,  41  L.  R.  A.  391, 
66  Am.  St.  Rep.  542,  50  N.  B.  957.  But  this 
particular  aspect  of  the  evidence  was  not  dis- 
cussed in  the  opinion  of  the  majority.  The 
views  of  the  minority  were  thus  stated  by  Gray, 
J.  (with  whom  three  other  members  of  the 
court  agreed)  :  "The  conclusion,  therefore, 
which  I  reach  after  a  careful  consideration  of 
the  question  is  that  the  defendant,  in  employing 
a  contractor  to  blast  out  the  rock  upon  his 
premises,  a  work  obviously  dangerous  to  the 
adjoining  owner,  owed  a  legal  duty  to  the  plain- 
tiff to  carefully  select  one  who  was  both  com- 
petent and  careful,  and  that  for  a  failure  to 
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perform  that,  duty,  under  the  circumstances  of 
this  case,  he  became  responsible  for  any  injury 
to  the  piaintilT's  property  resulting  from  the 
contractor's  negligence.  1  think  that  there  was. 
evidence  adduced,  from  which  the  Jury  might 
infer  that  the  defendant  had  not  proceeded  with 
that  care  and  due  regard  for  the  plaintiff's, 
rights  which  were  incumbent  upon  him.  It  may 
not  have  been  very  strong ;  but  it  cannot  be  said 
that  there  was  none  giving  rise  to  inferences."^ 

The  supreme  court  must  have  concluded  that 
this  Judgment  of  the  court  of  appeals  did  not 
preclude  it  from  making  another  application  of 
the  doctrine  that  an  employer  may  be  charged 
with  liability  on  the  ground  of  his  having  em- 
ployed an  incompetent  conti^actor,  for  in  the 
later  case  of  Fox  v.  Ireland  (1900)  46  App.  Dlv. 
541,  HI  N.  Y.  Supp.  1061.  it  was  held  that  a 
nonsuit  was  improperly  directed,  because  the 
defendant  had  not  exonerated  himself  from  lia- 
bility, by  showing  that  he  employed  a  skilled 
and  competent  architect,  and  that  he  could 
rightfully  relv  upon  him  both  for  the  prepara- 
tion of  plans  and  the  superintendence  and  in> 
spcction  of  the  work,  and  that  he  did  not  Inter- 
fere with  the  architect  in  the  discharge  of  the 
duties  the  latter  assumed  to  perform  for  the 
owner.  The  architect  could  not  be  said  to  be 
skilled  in  his  business,  because  the  defendant 
Considered  him  such  or  the  architect  represented 
himself  to  be  such,  as  by  signing  the  plans. 
Nor  was  it  enough  for  the  defendant  to  say  that 
he  relied  upon  the  approval  of  the  plans  by  the 
building  department,  ns  a  certificate  of  capacity 
or  competency  of  the  architect  he  employed.  In 
Burke  v.  Ireland  (1301)  166  N.  Y.  305,  59  N.  B. 
914,  a  case  arising  out  of  the  same  accident  as 
Fox  V.  Ireland,  the  employer  was  absolved  from, 
liability  by  the  court  of  appeals.  But  the  ques- 
tion of  the  competency  or  incompetency  of  the 
architect  was  not  adverted  to. 

For  another  case  in  which  is  recognized  the 
same  doctrine  as  that  which  is  embodied  In 
Berg  V.  Parsons,  supra,  see  Hawke  v.  Brown 
(1898)  28  App.  DIv.  37,  50  N.  Y.  Supp.  1032». 
infra,  this  subdivision. 

It  has  been  laid  down  that,  although  the  re- 
lation of  master  and  servant  does  not  exist  be- 
tween a  hospital  and  the  physicians  and  sur-^ 
geons  engaged  by  it,  the  hospital  impliedly  un- 
dertakes to  exercise  reasonable  care  in  select- 
ing persons  who  are  skilful  and  trustworthy  In 
their  profession  ;  and  that,  if  a  patient  receiver 
injury  through  the  neglect  of  the  hospital  to  ex- 
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any  knowledge  of  tbe  presence  of  plaintiff  in 
the  tunnel.  If  section  hands  engaged  in  re- 
pairing the  track  had  failed  to  warn  plain- 
till'  that  blasting  was  being  done  at  the 
other  end  of  the  tunnel,  it  would  hardly  be 
contended  that  they  had  failed  in  a  matter 
within  the  scope  of  their  employment;  and 
yet  the  duties  of  the  men  in  charge  of  a 
train  which  was  carrying  dirt  from  the  tun- 
nel were  quite  as  distinct  from  the  work  of 
blasting  as  the  duties  of  section  hands 
would  have  been. 

Congar  v.  Chicago  d  N,  W.  R.  Co,  24  Wis. 
157,  1  Am.  Rep.  164;  Walker  v.  Hannibal  d 
St.  J.  R,  Co.  121  Mo.  575,  24  L.  R.  A.  363, 
42  Am.  St.  Rep.  547,  26  S.  W.  360;  Turley 
V.  Boston  d  M.  R,  Co.  70  N.  H.  348,  47  Atl. 
■201. 

The  master  is  not  bound  by  the  acts  of  his 
servant  beyond  the  scope  of  his  employment. 

Sherley  v.  Billings,  8  Bush,  147,  8  Am. 


Rep.  451 ;  Winfiegar  y.  Central  Pass.  R.  Co. 
85  Ky.  647,  4  S.  W.  237 ;  Smith  v.  LouisriUe 
d  N.  R.  Co.  05  Ky.  11,  22  L.  R.  A.  72,  23  S. 
W.  652 ;  Kenton  Ins.  Co.  v.  Boioman,  84  Ky. 
430,  1  S.  W.  717. 

Simple  acquiescence  on  the  part  of  a  rail- 
road company  in  the  use  of  its  track  in  this 
way  does  not  confer  authority  or  right,  nor 
amount  to  license,  so  to  use. 

Brown  v.  Louisville  d  N,  R.  Co.  17  Ky.  L. 
Rep.  145,  30  S.  W.  639;  Chesapeake  d  6.  R- 
Co.  V.  Perkins,  20  Ky.  L.  Rep.  608,  47  S.  W. 
259 ;  Conley  v.  Cincinnati,  N.  0.  d  T.  P.  K. 
Co.  89  Ky.  402,  12  S.  W.  764. 

Mr.  Walker  D.  Hines  also  for  appel- 
lant. 

Messrs.  B.  F.  Procter  and  Proeter  ft 
Herdman,  for  appellee: 

The  jury  are  the  judges  of  contributory 
negligence. 

1  Thomp.  Neg.  S  13,  p.  113;  DrisooU  v. 


f^rcise  such  care,  he  Is  entitled  to  look  to  the 
hoHpltal  for  indemnity,  unless  It  enjoys  some  ex- 
traordinary exemption  from  liability.  GlaTin 
V.  Rhode  Island  Hospital  (1879)  12  R.  I.  411, 
424,  34  Am.  Rep.  675. 

In  Evans  v.  Murphy  (1898)  87  Md.  498.  40 
At).  109,  It  was  held  that  a  prayer  for  an  in- 
struction to  the  effect  that  defendant  was  not 
liable  "If  he  employed  an  experienced  and  com- 
petent builder  to  do  the  work,  who  exercised 
-ordinary  care  in  the  constmcllon  of  the  same,*' 
had  been  properly  excepted  to,  as  the  proof  was 
uncontradicted  that  the  person  so  employed  was 
not  a  builder,  but  a  blacksmith,  who  had  never 
built  a  house. 

In  Ware  v.  St.  Paul  Water  Co.  (1870)  2  Abb. 
(U.  S.)   261,  Fed.  Cas.  No.  17,172,  it  was  as- 
sumed by  Nelson,  J.,  in  his  charge  to  the  Jury 
that  an  employer  is  liable  for  the  negligence  of 
■an  incompetent  or  unsuitable  contractor. 

In  Robinson  v.  Webb  (1875)  11  Bush,  464,  it 
was  observed  that  one  of  the  elements  which 
must  be  present  in  a  case  in  order  that  the  em- 
ployer may  escape  liability  is  that  "the  party 
f^mployed  Is  skilled  in  the  performance  of  the 
-duty  which  he  undertakes.*' 
•  In  Neumann  v.  Qreenleaf  Real  Estate  Co. 
riSOS)  73  Mo.  App.  326.  it  was  assumed  by  the 
vourt  that,  if  there  had  been  evidence  to  sup- 
port such  a  theory,  the  defendant  might  have 
i)ei?n  held  liable  on  tbe  ground  that  the  con- 
tractor was  not  a  fit  person  to  be  Intrusted  with 
the  work. 

In  the  opinion  of  the  writer  these  statements 
and  decisions  furnish  a  sufficient  body  of  au- 
thorities to  warrant  the  conclusion  that  an  em- 
ployer may  be  held  liable  on  the  ground  of  neg- 
1  licence  in  selecting  a  contractor  who  does  not 
I>o8.4ess  that  measure  of  skill  and  experience 
which  the  stipulated  work  demands.  That  no  ob- 
jection can  be  made  on  the  score  of  principle  to 
8uch  a  doctrine  seems  to  be  indisputable.  The 
caHes  bearing  directly  on  the  question  are,  it 
must  be  admitted,  extremely  few  in  comparison 
with  those  in  which  the  same  species  of  negli- 
gence has  been  discussed  in  regard  to  the  choice 
•of  servants.  But  the-  importance  which  might 
otherwise  attached  to  this  circumstance,  as  an 
Indication  that  Judicial  opinion  was,  on  the 
whole,  opposed  to  allowing  an  action  to  be  main- 
tained on  this  ground,  is  greatly  diminished, 
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when  we  advert  to  two  obvious  considerations, 
first,  that,  in  most  Instances,  persons  exercising 
distinct  and  mdependent  callings  have  acquired 
by  experience,  or  special  training,  or  otherwise  a 
measure  of  skill  adequate  to  satisfy  the  legal 
standard,  and,  secondly,  that  the  employer,  in 
his  own  interests,  may  be  expected  to  see,  and 
usually  does  see,  tliat  the  contractor  whom  he 
engages  is  competent.  In  view  of  these  facts, 
it  is  clear  that  the  evidence  will  seldom  be  of 
such  a  description  that  it  will  be  worth  while 
for  a  plaintiff  to  count  specifically  upon  the  un- 
fitness of  the  contractor. 

Both  on  principle  and  authority  it  is  manifest 
that  a  defendant  cannot  be  held  liable  on  the 
ground  of  his  having  employed  an  incompetent 
or  otherwise  unsuitable  contractor,  unless  It 
8  ISO  appears  that  he  either  knew,  or  by  the  ex- 
ercise of  reasonable  care  might  have  ascertained, 
that  the  contractor  was  not  properly  qualified  to 
undertake  the  work.  Whether  due  diligence  has 
been  used  in  making  Inquiries  Is  determined 
from  a  consideration  of  the  evidence  submitted. 
Berg  V.  Parsons  (1805)  84  Hun,  60,  31  N.  Y. 
Supp.    1091,  aupra,  this  subdivision. 

In  an  action  against  the  city  of  New  York  for 
damages  caused  by  negligent  blasting  in  exca- 
vating a  street,  the  exclusion  of  evidence  which 
plaintiff  offered  to  prove,  that  the  contractor 
who  did  the  work  "was  notoriously  incompetent 
and  incapable  to  perform  the  work,"  was  held 
to  be' proper  for  reasons* thus  stated:  ^'The  of- 
fer was  not  broad  enough  In  offering  merely  the 
fact  of  the  contractor  being  notoriously  incom- 
petent, without  showing  that  the  defendants  had 
knowledge  of  such  incompetency  at  the  time  of 
employment,  or  such  facts  as  would  show  them 
guilty  of  negligence  In  making  such  contract. 
The  corporations  are  not  to  be  presumed  to 
know  more  than  other  bodies  corporate  or  in- 
dividuals ;  and,  if  they  are  sought  to  be  held  lia- 
ble for  employing  improper  persons  to  do  the 
work  of  the  public,  it  can  only  be  after  knowl- 
edge of  such  incompetency  Is  shown.**  Kelley  v. 
New  York  (1855)  4  E.  D.  Smith,  291. 

In  Hawke  v.  Brown  (1898)  28  App.  Dlv.  37. 
no  N.  Y.  Supp.  1032,  It  was  observed  that  this 
decision  seems  never  to  have  been  questioned  or 
disapproved,  in  express  terms,  by  any  subse- 
quent decision  of  the  courts  of  New  York,  and 
that  It  was  rendered  after  the  Judgment  in  tbe 
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2%cwark  «£  R,  Lime  A  Cement  Co,  37  N.  Y. 
4>38,  97  Am.  Dec.  761 ;  Thompson  v.  Lowell, 
L,  d  H,  Street  R,  Co,  170  Mass.  577,  40  L. 
R.  A.  343,  64  Am.  St  Rep.  323,  49  N.  E. 
913;  WeatviUe  Coal  Co,  v.  Sohwartz,  177  111. 
272,  52  N.  E.  276;  Oilmore  v.  Steffey,  153 
Ind.  33,  53  N.  E.  1017 ;  Chicago  &  E.  R,  Co. 
V.  Krexg,  22  Ind.  App.  393,  53  N.  E.  1033. 

Every  man  upon  the  work  was  an  agent 
and  servant  of  the  appellant, — ^as  much  so 
as  any  brakeman  or  conductor  upon  one  of 
its  trains.  The  corporation  took  with  char- 
ter franchises  certain  burdens  which  it  could 
jiot  delegate  to  another. 

Carrollton  Fumitwre  Mfg,  Co.  v.  Carroll- 
ion,  104  Ky.  525,  47  S.  W.  439,  885 ;  Speed 
V.  Atlantic  d  P.  R,  Co.  71  Mo.  303;  Detroit 
T.  Corey;  9  Mich.  165,  80  Am.  Dec.  78; 
Lesher  v.  Wabash  Nav.  Co.  14  111.  85,  56 
Am.  Dec.  494 ;  Storra  v.  Utica,  17  N.  Y.  104, 
72  Am.  Dec.  437 ;  Bailey  v.  New  York,  3  Hill, 


531,  38  Am.  Dec.  669 ;  Lowell  v.  Boston  d  L.. 
R.  Corp.  23  Pick.  24,  34  Am.  Dec.  33;  Mil-, 
liard  v.  Richardson,  3  Gray,  349,  63  Am. 
Dec.  745;  Chicago,  St.  P.  d  F,  du  L.  R.  Co.. 
V.  McCarthy,  20  111.  385,  71  Am.  Dec.  285. 

PlaintilT  had-  the  right  to  go  where  he  did: 
to  hire  to  the  contractors. 

Shelby  v.  Cincinnati,  N.  O.  d  T.  P.  R.  Co. 
8  Ky.  L.  Rep.  930,  3  S.  W.  157 ;  Baltimore 
d  (}.  R.  Co.  V.  Brcinig,  25  Md.  378,  90  Am. 
Dec.  07 ;  Brymer  y.  Southern  P.  Co.  90  CaU 
490,  27  Pac.  371;  Loui&Dille  d  A'.  R.  Co.  v. 
Berg,  17  Ky.  L.  Rep.  1105,  32  S.  W.  616. 

Messrs.  W.  L.  Dnlaney,  John  W.  Ray^ 
and  C.  P.  Chenanlt  also  for  appellee. 

Guttjf  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  Muhlen- 
berg circuit  court  by  the  plaintiff  (now  ap- 
pellee) against  the  appellant  and  the  Globe 


same  case,  as  reported  in  (1854)  11  N.  T.  432, 
and  was  not  reversed  thereby,  as  had  been  er- 
roneously stated  in  many  of  the  books. 

The  mere  fact  that  the  contractor  was  negli- 
gent in  respect  of  the  work  in  question  affords 
no  presumption  that  the  employer  was  guilty  of 
negligence  in  having  engaged  him.  An  employer 
lias  the  light  to  place  reliance  upon  the  sup- 
posed qualifications  and  good  character  of  the 
•contractor,  and  is  not  bound  to  anticipate  mis- 
<:onduct  on  his  part.  Hawke  v.  Brown  (1898) 
2S  App.  Div.  37,  50  N.  Y.  Supp.  1032, 

In  formal  contracts  it  is  usual  to  insert  some 
provision  by  which  the  employer  reserves  the 
IK>wer  of  engaging  another  contractor,  if  the 
work  is  not  being  performed  in  a  satisfactory 
manner.  As  such  a  stipulation  is  obviously  in- 
serted for  the  benefit  of  tbe  employer  himself, 
there  would  seem  to  be  sufllcient  ground  for  say- 
ing that  it  cannot  in  any  way  enlarge  as  re- 
spects third  persons,  his  obligation  to  remove  an 
incompetent  contractor.  But  the  point  is  one 
which  the  courts  have  scarcely  touched. 

In  Gilbert  v.  Beach  (1855)  4  Duer,  428,  it 
was  remarked,  arguendo,  that,  even  if  a  land- 
owner who  has  surrendered  his  premises  to  one 
who  has  agreed  to  erect  a  building  thereon  has 
the  power  of  removing  the  contractor  from  the 
-possession  of  the  premises,  "it  is  not  a  power 
which  he  is  hound  to  exercise,  or  can  be  justified 
in  exorcising,  unless  the  known  misconduct  of 
the  contractor  has  been  such  as  to  render  its  ex- 
ercise a  positive  duty.  '* 

Whether  a  contractor  whose  financial  means 
are  insufficient  to  enable  him  to  Indemnify  ade- 
quately the  persons  who  may  be  injured  by  his 
negligence  is  unsuitable  in  such  a  sense  that  the 
fact  of  his  having  been  employed  imports  legal 
culpability  as  regards  third  persons,  is  a  ques- 
tion which,  as  yet,  can  hardly  be  considered  as 
settled.  The  writer  has  found  only  two  deci- 
sions which  throw  light  upon  the  subject,  and 
in  these  a  disposition  is  shown  to  restrict  the 
employer's  liability,  as  predicated  on  this 
ground,  to  cases  in  which  the  stipulated  work  is 
Intrinsically  dangerous. 

In  Kellogg  V.  Payne  (  1866)  21  Iowa,  575,  the 
following  language  was  used :  "If  a  responsible 
proprietor  having  a  work  to  perform,  the  ex- 
ecution of  which  would  be  necessarily  attended 
with  dang«>r  and  probable  injury  to  third  per- 
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sons,  should  let  the  doing  of  the  work  by  con- 
tract to  an  irresponsible  party  with  the  view 
and  for  the  purpose  of  avoiding  personal  lia- 
bility for  any  damages  that  mii^t  result  from 
its  execution  in  the  manner  required,  we  will 
not  say  that  such  proprietor  would  not  be  liable, 
for  such  damage.  But  his  liability  in  such  case^ 
if  it  existed  at  all,  might  well  be  held  to  rest 
upon  the  fraud  or  mala  fides  of  such  proprie- 
tor." 

In  Lawrence  ▼.  Shipman  (1873)  39  Conn. 
586,  Judge  Seymour,  discussing  the  contention 
that  liability  might  be  imputed  on  the  ground 
that  the  person  employed  was  pecuniarily  irre- 
sponsible, said :  "I  am  not  prepared  to  say  that 
this  fact  may  not  be  of  some  weight  where  the 
work  to  be  done  is  hazardous  to  others.  If  a 
person  having  an  interest  in  a  Job  which  nat- 
urally exposes  others  to  peril  should  attempt  to 
shield  himself  from  responsibility  by  contract- 
ing with  a  bankrupt  mechanic,  I  think  the  em- 
ployers might  be  subjected  for  damages  done  by 
the  contractor ;  but,  as  before  stated,  the  work 
to  be  done  by  the  contractor  involved  no  peril  in 
its  usual  performance,  and  I  cannot  hold  the  de- 
fendants liable  under  this  claim." 

It  may  fairly  be  doubted,  however,  whether 
the  position  thus  taken  is  tenable.  There  seems 
to  be  no  logical  alternative  between  a  doctrine 
under  which  the  employer  would  be  held  liable, 
irrespective  of  the  nature  of  the  work,  if  he  de- 
liberately chose  a  contractor  who  was  financial- 
ly irresponsible,  and  a  doctrine  under  which 
such  action  would  always  be  Imputed  as  negli- 
gence. The  mischief  resulting  from  the  inabil- 
ity of  a  contractor  to  respond  in  damages  to  a 
person  who  has  actually  been  injured  is  the 
same  whether  the  work  is  or  is  not  dangerous, 

III.  Nonperformance  by  employer  of  duties  not 
cast  by  the  contract  upon  the  contractor. 

It  is  obvious  that  the  employer  remains  liable 
for  the  nonperformance  of  any  duties  which 
arise  out  ol  the  work  in  question,  and  which  are 
not  devolved  upon  the  contractor.  Whether  the 
particular  duty  violated  in  the  given  Instance 
has  been  so  devolved  is  determined  from  a  con- 
sideration of  the  contract  and  its  subject-matter. 

In  Pendiebury  v.  Oreenhalgh  (1875)  L.  R.  1 
Q.  B.  Div.  36,  24  Week.  Bep.  98,  45  U  J.  Q.  B. 
60 
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Contracting  Company.  It  was  substantially 
alleged  in  the  petition  that  the  Globe  Steam- 
Shoveling  Company  was  a  corporation  with 
power  to  sue  and  be  sued  imder  that  name, 
and  that  on  the  2d  day  of  February,  1897, 
the  appellant  railroad  company  and  the 
shoveling  company  did,  in  the  county  of 
Muhlenberg,  by  their  gross  negligence,  great- 
ly and  permanently  injure  the  plaintiff,  and 
did  thereby  cause  him  great  mental  and 
physical  suffering,  and  permanently  injured 
his  ability  to  earn  money, — all  to  his  dam- 
age in  the  sum  of  $15,000;  that  on  said  day 
defendants  were  engaged  in  blasting  stone 
and  removing  same  from  a  tunnel  on  the 
line  of  said  railroad,  and  that  said  shovel- 
ing company  was  thus  acting  as  the  agent, 
servant,  and  employee  of  said  railroad  com- 


pany, and  imder  the  direction  and  control  of 
said  company,  and  did,  while  acting  as  such 
agent  and  servant,  by  gross  negligence  bla«t 
with  dynamite  a  great  mass  of  stone  and 
dirt,  and  by  such  gross  negligence  caused  the 
same  to  fall  upon  the  plaintiff,  and  injure- 
him  as  aforesaid,  all  of  which  was  done  by 
defendants  and  received  by  plaintiff  without 
fault  on  his  part,  and  was  the  direct  and 
proximate  result  of  the  gross  negligence  of 
the  defendant  railroad  company  and  its  agent 
and  servant,  the  shoveling  company.  The 
first  paragraph  of  the  answer  of  appellant 
may  be  treated  as  a  traverse  of  the  aver- 
ments of  the  petition  showing  injury  to 
plaintiff  or  negligence  upon  the  part  of  the 
defendant  or  its  agents  or  servants.  In  the 
second  paragraph  it  is  substantially  averred 


N.  8.  3,  33  L.  T.  N.  8.  472,  defendant  was  sur- 
veyor of  highways,  appointed  by  the  vestry  of  a 
parish  at  a  salary.  By  a  resolution  of  the  com- 
mittee of  management  for  the  highways,  ap- 
pointed by  the  vestry,  it  was  ordered  that  about 
150  yards  of  a  road  should  be  raised,  and  the  de- 
fendant, as  surveyor,  was  directed  to  carry  out 
the  resolution.  Defendant  contracted  with  G. 
to  do  the  labor  at  a  specified  price  per  yard,  the 
vestry  finding  stones  and  materials.  G.  worked 
himself,  and  employed  and  paid  his  own  men, 
and  the  defendant,  as  surveyor,  employed  men  to 
cart  materials  to  the  ground.  Defendant  set  the 
worlc  out,  and  determined  the  levels,  but  had 
nothing  CO  do  with  the  paving  himself,  except 
superintending  on  behalf  of  the  committee.  The 
worlc  was  carried  out  by  raising  one  half  of  the 
width  of  the  road  about  a  foot,  leaving  the  other 
half  at  its  old  level ;  and  a  considerable  length 
of  road  was  so  left  without  light  or  fencing  at 
night.  In  consequence  of  this,  the  dogcart  of 
the  plain  tier,  which  he  was  driving  along  the 
road,  was  upset  and  he  was  injured.  Defendant 
had  been  previously  warned  of  the  dangerous 
condition  of  the  road.  The  jury  found  that  leav- 
ing the  roud  In  its  then  state,  without  light  or 
warning,  was  negligence;  but  that  defendant 
(lid  not  personally  interfere  in  doing  the  work, 
or  directing  the  road  to  be  left  as  it  was.  Upon 
this  evidence,  it  was  held — the  court  having  pow- 
er to  draw  Inferences  of  fact — that  the  defend- 
ant was  liable.  Referring  to  the  order  of  the 
committee.  Lord  Cairns  said :  "I  will  assume 
that  the  defendant,  as  he  could  not  have  carried 
out  the  resolution  ^tth  his  own  hands,  would 
not  have  been  responsible  in  the  present  in- 
stance, if  he  had  contracted  in  a  proper  manner 
with  a  third  person  to  carry  out  the  work  with 
all  its  incidents.  But  he  did  not  contract  with 
John  Greenhalgh  for  the  performance  of  the 
work  as  a  whole.  He  contracted,  at  most,  for 
the  performance  of  a  part  only.  .  .  .  The 
work  to  be  done  was  of  a  complex  kind ;  it  con- 
sisted of  four  parts,  the  materials,  labor,  super- 
intendence, and,  as  incident  to  the  work,  light- 
ing and  fencing  during  the  night.  We  have, 
therefore,  to  look  and  see  what  the  defendant 
contracted  for  with  John  Greenhalgh  out  of 
these  four  items.  I  cannot  see  that  he — it  is 
stated  expressly— contracted  for  anything  ex- 
cept labor ;  the  materials  were  found  by  the 
vestry,  superintendence  by  the  defendant,  as  sur- 
veyor. By  whom  was  the  fencing  and  lighting 
to  be  supplied?  The  defendant,  no  doubt,  might 
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hare  stipulated  that  the  man  supplying  the  labor 
nhould  supply  the  light  or  fencing.  The  con- 
tract, we  are  Informed,  was  not  in  writing, 
and  wc  must  take  it  that  the  labor  alone  wos^ 
contracted  for.  If  the  defendant  did  not  con- 
tract for  the  fencing  or  lighting,  then  the  duty 
of  fencing  and  lighting  remained  in  the  defend- 
ant for  which  he  remained  responsible."  The 
view  thus  taken  of  the  facts  did  not  agree  with 
that  which  had  been  previously  taken  by  the 
court  of  Queen's  bench  In  Taylor  v.  Greenhalgh 
(1874)  L.  R.  9  Q.  B.  487.  43  L.  J.  Q.  B,  N.  S. 
168,  31  L.  T.  N.  8.  184,  23  Week.  Rep.  4,  Re- 
versed in  (1876)  24  Week.  Rep.  311,  in  which 
the  Judgment  had  proceeded  upon  the  assump- 
tion that  ihe  defendant  had  relieved  himself  of 
all  responsibility  by  contracting  with  a  third 
person  for  the  carrying  out  of  the  work  in  Its 
entirety. 

In  G111)ert  v.  Beach  (1855)  4  Duer,  423,  the 
carpenter  employed  upon  the  defendant's  build- 
ing had  agreed  to  construct  a  suitable  gutter  to 
receive  the  water  falling  upon  the  roof,  and  a 
leader  running  down  to  the  basement,  where  it 
was  to  be  connected  with  a  main  pipe  leadin? 
into    the   sewer.     One    8aturday    evening    this- 
leader  was  left  unfinished,  with  its  lower  end 
some  12  or  15  feet  above  the  ground,  and  m* 
effectual  means  were  provided  for  carrying  off 
the  water,  the  consequence  being  that,  durlng^ 
a  heavy  rain  storm  which  occurred  before  work 
was    resumed    on    Monday,    the    water    flowed 
through  the  leader  onto  the  ground,  and  thenee 
into  the  premises  of  the  plaintiff,  and  injured 
his  goods.     The  liability  of  the  defendant  was 
denied   by    the   lower   court,   which   considered 
that  the  case  was  governed  by  the  general  prin- 
ciple that  an  employer  is  not  answerable  for  the 
negligence  of  an  Independent  contractor,  unless 
the  misconduct  which  produced  the  Injury  was 
known  to  him,  and  it  was  his  duty,  and  In  his 
power,  to  have  prevented  the  consequences  of 
that  misconduct     This  judgment,  by  which  a 
verdict  for  the  plaintiff  was  set  aside,  was  re- 
versed by  the  court  of  appeals  (1858)  16  N.  Y. 
606,  which  was  of  opinion  that  there  had  been 
a  mistrial,  Inasmuch  as  the  essential  question  of 
fact,  whether  the  act  which  caused  the  Injury 
had  or  had  not  been  authorised,  had  been  Ig- 
nored.    On  the  secoBd  trial  of  the  case  tlie- 
Judge  directed  a  verdteC  for  the  defendant,  al- 
though evidence  was  introduced  to  the  effect 
that   he  had  undertaken   to   furnish   the   pipe- 
wnich  was  to  be  connected  In  the  basement  of 
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that  on  said  day  of  the  injury  the  plaintiflT 
was  walking  along  on  defendant's  railroad 
track,  and  through  a  tunnel  on  said  rail- 
road, in  said  county,  and  trespassing  upon 
defendant's  track  and  premises,  where  he 
had  no  right  to  be;  and  that  while  so  tres- 
passing he  was  injured  by  the  effects  of 
blasting  which  was  then  and  there  being 
done,  and  not  by  defendant's  agents  or  serv- 
ants or  employees,  but  being  done  by  its  co- 
defendant,  the  Globe  Contracting  Company, 
under  and  by  virtue  of,  and  pursuant  to,  a 
written  contract  made  and  entered  into  by 
and  between  it  and  the  Globe  Contracting 
Company  of  date  November  26,  1896.  The 
alleged  contract  is  copied  in  the  answer,  but 
is  of  such  considerable  length  that  we  deem 
it  unnecessary  to  'copy  it  in  this  opinion. 


The  purported  signature  of  the  contracting 
company  reads  as  follows:  "Globe  Contract- 
ing Company,  by ,  President."     It  is 

also  signed,  '^Louisville  &  Nashville  Rail- 
road Company,  by  R.  Monfort,  Chief  En- 
gineer." it  is  further  alleged  that  the 
blasting  by  which  plaintiff  was  injured  was 
done  by  said  independent  contractor,  the 
Globe  Contracting  Company,  and  that  over 
the  manner  of  doing  said  work  appellant  did 
not  have  or  exerciae  any  control  other  than 
that  which  is  specified  in  said  contract; 
that  those  engaged  in  doing  said  work  and 
making  said  blasts  from  which  plaintiff's  in- 
jury resulted  were  the  servants  and  agents 
of  the  Globe  Contracting  Company,  and  not 
the  servants,  agents,-  or  employees  of  appel- 
lant; that  the  servants  of  said  contractor.. 


tbe  bulldiug  with  the  leader.  The  grencral  term 
affirmed  the  Judgment  entered  on  this  verdict, 
holding  that  the  injary  had  happened,  not  by 
the  defendant's  fault  or  neglect,  not  because 
be  had  done  or  authorized  to  be  done  anything 
which,  if  done,  and  as  authorized  by  him  to  be 
done,  was  mjurious  or  dangerous, — ^but  because 
the  servants  or  agents  of  the  contractors  were 
negligent  in  the  manner  of  doing  the  work,  and 
liad  left  a  portion  of  the  work  over  Sunday  in 
Htich  a  condition  as  to  cause  the  damage.  (1859)  5 
Bosw.  445.  The  position  contended  for  by  the 
plalntiir,  that  the  conclusion  which  would  other- 
wise have  been  indicated  by  such  a  state  of  facts 
should  not  be  drawn,  for  the  reason  that  it  was 
proved  to  have  been  the  duty  of  tbe  defendant, 
as  between  him  and  the  contractors,  to  put  in 
the  Iron  pipe  which  was  to  conduct  the  Vater  to 
the  sewer  in  the  street,  was  held  to  be  untena- 
ble, since  the  omission  to  perform  this  duty 
conid  not  prevent  or  binder  the  contractors  in 
the  execution  of  their  agreement  to  carry  the 
leader  down  into  the  basement.  There  was  ac- 
cordingly no  legal  connection  between  the 
neglect  of  the  defendant  and  the  neglect  of  the 
contractors.  This  Judgment  was  reversed  by 
the  court  of  appeals  on  the  ground  that,  after 
the  introduction  of  tbe  evidence,  with  respect  to 
the  defendant's  undertaking  to  furnish  the  pipe 
and  the  possibility  that  the  accident  would  not 
have  occurred  if  it  had  been  furnished  in  time, 
his  nonliaDility  should  not  have  been  declared, 
as  a  matter  of  law.  See  the  report  in  (1850)  5 
Bosw.  455. 

In  a  case  where  a  landowner  had  employed 
several  contractors  to  execute  different  parts  of 
the  work  of  constructing  a  building,  and  noth- 
ing appeared  in  the  contracts  as  to  the  super- 
vision of  tbe  work,  or  the  duty  of  placing  guards 
around  the  excavations  made  for  the  founda- 
tions, the  court  was  of  opinion  that  the  duty  of 
erecting  and  maintaining  a  sufficient  barrier  was 
not  shifted  from  the  defendant  to  the  contract- 
ors, or  cither  of  them.  Homan  v.  Stanley 
<1S70)  66  Pa.  464,  6  Am.  Rep.  389. 

The  fact  that  a  railway  company  has  em- 
ployed a  contractor  to  grade  its  roadbed  will  not 
release  it  from  liability  for  damages  caused  by 
Its  failure  to  keep  up  the  fences  along  the  right 
of  way.  Pound  v.  Port  Huron  &  S.  W.  R.  Co. 
(1884)  54  Mich.  18,  19  N.  W.  570  (crops  Injured 
by  cattle  which  escaped' from  the  right  of  way). 

Where  a  building  is  being  constructed  by  an 
Independent  contractor,  it  is  his  duty,  and  not 
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the  owner's,  to  furnish  subcontractors  and  their 
subordinates  with  a  correct  copy  of  the  plans 
and  specifications  as  approved  for  their  guid- 
ance, and  the  owner  cannot  be  held  liable  for 
injury  caused  to  an  employee  of  a  subcontractor 
on  the  ground  that  he  failed  to  perform  that 
duty  personally.  Hawke  v.  Brown  (1898)  2& 
App.  DIv.  87,  50  N.  Y.  Supp.  1032. 

IV.  Bmployer*a  twtiov*  act  eo-operating  with 
that  of  the  contractor  to  produce  the  infury. 

On  general  principles,  it  is  clear  that  recovery- 
may  be  had  against  tbe  employer,  as  a  Joint 
tort  feasor,  whenever  It  is  shown  that  his  tor- 
tious conduct  co-operated  with  that  of  the  con- 
tractor in  producing  the  injury  complained  of. 
Lawrence  v.  Shipman  (1873)  39  Conn.  58G. 
where  Seymour,  J.,  said  that,  although  he 
found  no  precedents  to  guide  him  as  to  the 
point,  the  general  principle  of  the  law  led  In- 
evitably to  this  conclusion. 

Whether  this  doctrine  Is  applicable  In  any 
given  instance  is  primarily  a  question  for  the 
Jury,  lo  be  determined  with  reference  to  the  evi- 
dence adduced. 

In  Holliday  v.  National  Telepb.  Co.  [18991  2 
Q.  B.  392.  81  L.  T.  N.  S.  252,  68  L.  J.  Q.  B.  N. 
S.  1016,  47  Week.  Rep.  658,  Reversing  [1898) 
1  Q.  B.  221,  68  L.  J.  Q.  B.  N.  S.  302,  Lord  Hals- 
bury  observed :  "It  appears  to  me  that,  upon 
the  evidence  given,  there  are  two  definite  and 
distinct  grounds  upon  which  the  Judgment  of  the 
deputy  Judge  may  be  supported.  There  was  clear- 
ly evidence  to  the  effect  that  the  work,  in  the 
course  of  which  the  accident  happened,  was  be- 
ing done,  not  by  the  person  whom  the  defend- 
ants call  an  independent  contractor  alone,  but 
by  that  person  and  the  defendants  Jointly ;  and 
I  think  the  evidence  Justified  the  view  that  they 
were  botb  engaged  in  the  Joint  operation  under 
such  circumistances  that  both  of  them  would  be 
responsible  if  there  were  negligence  In  the  per- 
formance of  it  such  as  that  which  occasioned  the 
accident." 

In  Slater  v.  Mersoreau  (1876)  64  N.  Y.  138. 
the  defendant  was  held  liable  for  damages  to  the 
plaintiff's  premises  caused  by  a  body  of  water 
which  fiowed  from  two  sources— one  of  them 
under  the  control  of  the  defendant,  and  the 
other  under  tbe  control  of  a  subcontractor.  The 
court  said:  "It  is  true  the  defendant  and 
Moore  &  Bryant  [the  subcontractors]  were  not 
Jointly  interested  in  reference  to  the  separate 
acts  which   produced   the   damages.     Although 
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neither  at  nor  before  the  time  the  injury  oc- 
curred, had  any  knowledge  or  information 
whatever  as  to  the  presence  of  the  plaintiff 
near  or  in  the  vicinity  of  said  blast  when  the 
same  was  fired ;  and  that  when  the  injury  oc- 
curred he  was  a  trespasser  on  said  prem- 
ises, had  no  right  whatever  to  be  there,  and 
the  servants  of  the  said  independent  con- 
tractor had  no  reason  to  believe  that  he  was 
on  or  near  the  premises  at  the  time  of  the 
alleged  injury.  It  is  further  averred  that 
at  the  time  of  the  explosion  of  said  blast 
which  injured  the  plaintiflf  due  and  timely 
notice  and  warning  were  given,  but,  notwith- 
standing this,  the  plaintiff,  by  his  own  con- 
tributory negligence,  and  with  flagrant  dis- 
regard of  his  own  safety,  brought  upon  him- 
self all  of  the  injuries  of  which  he  com- 


plains; and  that,  but  for  his  own  wrongful 
acts,  and  rashness,  and  disregard  of  his  own- 
safety  as  aforesaid,  he  would  not  have  re- 
ceived the  said  injuries  complained  of.  The 
Globe  Contracting  Company,  in  the  first  par- 
agraph of  its  answer,  denied  that  at  the 
time  of  the  alleged  injuries  it  was  under  the 
name  of  the  Globe  Contracting  Company,  or 
other  name  or  style,  a  corporation  with  pow- 
er to  sue  and  be  sued,  contract  and  be  con- 
tracted with,  or  had  any  other  power  or 
right.  It  appears  from  said  answer  that 
the  company  was  duly  incorporated  under 
the  laws  of  the  state  of  Ohio,  as  required  by 
law,  on*  the  31st  day  of  August,  1897,  and 
that  no  such  corporation  was  in  existence  in 
the  state  of  Ohio  or  elsewhere  prior  to  that 
date.     The  names  of  the  incorporators  are 


they  acted  independently  of  each  other,  they  did 
act  at  the  same  time  in  causing  the  damnges, 
etc.,  each  contributing:  towards  it,  and  althouf^h 
the  act  of  each,  alone  and  of  Itself,  mif^ht  not 
have  caused  the  entire  injury,  under  the  circum- 
stances presented,  there  Is  no  goo4  reason  why 
each  should  not  be  liable  for  the  damages  caused 
by  the  different  acts  of  all.  .  .  .  The  water 
with  which  each  of  the  parties  were  Instru- 
mental In  injuring  the  plaintiffs  was  one  mass 
and  inseparable,  and  no  distinction  can  be  made 
between  the  different  sources  from  whence  it 
flowed,  so  that  it  can  be  claimed  that  each 
carsed  a  ^^eparate  and  distinct  injury  for  which 
each  one  is  separately  responsible." 

In  Chicago  Economic  Fuel  Gas  Co.  ▼.  Myers 
(1897)  108  III.  lao,  48  N.  B.  66.  ane  of  the 
grounds  of  the  decision  was  that  the  explosion 
of  gas  which  caused  the  accident,  although  it 
was  partly  due  to  the  defective  construction  of 
the  pipe  lice  by  the  contrnctor,  resulted  in  part 
from  the  negligent  manner  in  which  the  gas  had 
l)een  conveyed  through  the  pipe. 

See  also  the  cases  cited  in  the  following  sub- 
division. 

V.  Faihirc  1o  rcmaJy  a  nuisance. 

Speaking  generally,  an  employer  cannot  be 
licld  liable  on  the  ground  of  maintaining  a  nui- 
sance produced  by  the  collateral  torts  of  a  con- 
tractor, unless  he  has  actually  accepted  the  re- 
Huits  of  the  work,  and  assumed  control  of  the 
subject-matter. 

This  immunity  necessarily  re.sult8  from  his 
having,  ex  hypothcsi,  devested  himself,  while 
the  contract  was  being  performed,  both  of  the 
right  and  of  the  power  to  control  the  manner  in 
which  the  stipulated  work  should  be  done.  The 
mere  fact  thai  he  may  have  been  notified  of  the 
existence  of  the  nuisance  will  not  render  him 
responsible  for  Its  continuance.  Atlanta  &  F. 
U.  Co.  V.  Klmberiy  (1801)  87  Ga.  161,  27  Am. 
St.  Rep.  231.  13  S.  E.  277.  where  the  plaintiff 
had  told  the  company's  agent  that,  in  his  opin- 
ion, a  culvert  in  an  embanknient  was  not  large 
enough  to  carry  off  the  water.  The  court  said : 
"If  the  railroad  company  had  no  control  over 
the  contractor  as  to  the  manner  in  which  he 
should  bulid  the  sewer  or  put  In  the  pipe,  any 
notice  which  the  plaintiff  might  give  its  of- 
ficers would  not  make  it  liable.  The  contractor 
being  in  an  independent  employment,  whatever 
he  does  outside  of  or  beyond  his  contract  is  a 
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collateral  act  for  which  the  employer  is  not  lia- 
ble. He  Is  not  the  servant  or  agent  of  the  em- 
ployer, and  the  employer  cannot  be  held  liable 
for  any  acts  of  negligence  committed  or  omitted 
by  him  outside  of  his  contract.  Where  the  work 
he  is  engaged  to  do  Is  lawful,  the  law  presumes 
that  he  will  do  It  In  a  lawful  manner ;  and  if  he 
does  It  illegally,  he  Is  liable,  and  not  the  em- 
ployer.** 

This  rule,  however,  is  subject  to  exception, 
where  the  employer  Is  exercising  over  the  prem- 
ises on  which  the  stipulated  work  is  done  a  right 
of  control  which  is  co-ordinate  and  concurrent 
with  that  which  Is  vested  in  the  contractor. 
Under  such  circumstances,  the  nature  and  ex- 
tent of  the  employer's  responsibility  Is  deter- 
mined by  the  principle  that  a  person  '*must  not 
suffer  a  n\;l8ance  to  continue  on  his  premises  to 
the  Injury  of  others,  although  he  Is  not  respon- 
sible for  Its  creation."  Vogel  v.  New  York 
(1S83)  92  N.  y.  19,  44  Am.  Rep.  349. 

It  follows,  therefore,  that  he  must  indem- 
nify anyone  who  has  suffered  damage  by  reason 
of  the  existence  of  the  dangerous  conditions, 
even  though  they  may  have  resulted  from  the 
cominisslou  of  some  collateral  tort  by  the  con- 
tractor, and  the  work  to  which  the  nuisance  wan 
incidental  was  still  In  progi'ess  when  the  Injury 
was  received. 

"If  the  owner  of  real  estate  should  wilfully 
allow  a  nuisapce  to  be  created,  or  to  be  con- 
tinued by  another  on  or  adjacent  to  his  prem- 
lscr<,  in  the  prosecution  of  a  business  for  bis 
benefit  and  under  his  authority,  when  he  had 
full  power  to  prevent  or  abate  the  nuisance, 
he  would  be  ^justly  liable  for  any  injury  which 
might  result  therefrom  to  another  person.  Here 
the  owner  would  be  in  the  actual  wroag,  in  wil- 
fully suffering  the  continuance  of  the  nuisance, 
upon  the  maxim,  Sio  utere  tuo  ut  alienum  non. 
IwdoH."  Clark  v.  Fry  (1858)  8  Ohio  St.  358, 
72  Am.  Dec.  590. 

Where  the  owner  of  a  house  which  has  been 
burned  leaves  the  walls  thereof  standing  in  an 
unsafe  and  tottering  condition,  he  is  guilty  of 
negligence,  rendering  him  liable  to  an  adjoining 
proprietor  for  damages  resulting  from  the  fall 
of  such  walls  upon  the  buildings  of  the  latter; 
and  it  is  no  defense  to  allege  that  the  injury 
occurred  while  his  premises  were  in  the  sole 
charge  of  a  skilful  contractor,  under  a  contract 
to  rebuild  the  house.  Sessengut  v.  Posey  (1870) 
67  Ind.  408,  33  Am.  Rep.  98. 

In  a  Louisiana  case  the  court,  while  oonced- 
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also  set  out  therein.  The  second  paragraph 
is  a  denial  of  negligence  on  its  part,  or  that 
it  caubed  the  injury  complained  of.  The 
third  paragraph  traverses  all  of  the  allega- 
tions of  the  petition  as  to  the  injury  being 
received  without  fault  on  plaintiff's  part, 
and  again  denies  that  the  injuries  received 
were  the  natural  result  of  the  gross,  or  any, 
negligence  of  the  defendant.  The  fourth 
paragraph,  in  substance,  alle-ges  that  timely 
notice  was  given  of  the  blast,  and  that  the 
injury  resulted  from  plaintiff's  own  negli- 
gence. After  the  filing  of  the  answer  of  the 
Globe  Contracting  Company,  the  plaintiff 
dismissed  his  action  without  prejudice  as 
to  said  company.  The  reply  of  plaintiff  is  a 
denial  that  he  was  a  trespasser  upon  appel- 
lant's track,  or  that  he  was  on  it  without 


its  knowledge  or  consent.  It  also  denies 
that  the  persons  who  caused  his  injury  by 
such  blasting  were  the  agents  or  servants  of 
the  Globe  Contracting  Company.  It  is  ad- 
mitted that  the  contract  of  November  20, 
1896,  was  made,  but  denied  that  the  work 
was  performed  pursimnt  to  same  at  the 
time  of  the  injuiy.  It  is  further  denied 
that  the  Globe  Contracting  Company  was  an 
independent  contractor  at  the  time  of  said 
injury,  and  that  the  contract  aforesaid 
could,  by  its  terms,  be  construed  to  make 
said  Globe  Contracting  Company  an  inde- 
pendent contractor.  It  is  also  further  de- 
nied that  the  appellant  did  not  have  control 
over  the  manner  of  doing  the  work  other 
than  as  specified  in  said  contract,  or  that 
it  did  not  exercise  other  control  at  the  time 


log  that  a  person  who  permits  the  establishment 
of  a  public  nuisance  upon  land  or  property  un- 
der his  control  will  be  liable  for  any  damage 
caused  by  it,  though  such  nuisance  is  incidental 
to  a  work  otherwise  lawful,  and  is  produced  by 
the  act  of  an  independent  contractor,  held  that 
this  rule  was  not  applicable  to  a  case 
in  which  a  fireman  in  the  employ  of  a  city  was 
knocked  off  his  wagon  by  a  "coal  run"  built 
across  a  street  for  the  purpose  of  unloading 
coai  from  a  barge.  Davie  v.  Levy  (1887)  30 
La.  Ann.  561,  4  Am.  St.  Rep.  225,  2  So.  305. 

A  landowner  who  has  notice  that  one  who 
has  contracted  to  erect  a  house  for  him  has  re- 
sorted to  blasting  for  the  purpose  of  excavating 
the  cellar  is  bound  to  take  such  steps  as  are  in 
his  power  to  suppress  the  nuisance  thus  created. 
James  t.  McMinimy  (1802)  08  Ky.  471,  40  Am. 
St.  Hep.  200,  20  S.  W.  435. 

In  Osborn  ▼.  Union  B'erry  Co.  (1860)  53 
Barb.  620,  where  the  plalntlflT  was  held  entitled 
to  recover  for  injuries  caused  by  stumbling  on 
a  dark  night  over  a  piece  of  timber  used  to  sup- 
port a  prop  that  upheld  a  cornice  of  a  new 
ferry  house,  which  was  then  being  built  for  the 
defendant  by  contractors,  the  exact  place  of 
the  accident,  and  of  the  piece  of  timber  over 
which  he  fell,  was  outside  of  the  defendant's 
i;ate  and  premises,  and  on  the  public  street, 
but  still,  almost  adjoining  the  gate.  The  court 
said :  "The  question  involved  in  this  case  is 
something  more  than  a  question  of  negligence. 
Tlie  piece  of  timber,  over  which  the  plaintiff 
fell,  was  placed  and  continued  in  the  public 
street  at  the  prorcrement  and  with  the  concur- 
rence of  the  defendant.  The  placing  of  it  there, 
and  keeping  it  there  was  the  commission  and 
continuance  of  a  nuisance.  It  was  an  obstruc- 
tion of  the  full  and  free  enjoyment  of  the  ease- 
ment. The  public  being  entitled  to  the  use  of 
the  street  or  highway,  whoever,  without  special 
authority,  obstructn  it,  or  renders  its  use  haz- 
ardous, by  doing  anything  upon,  above,  or  be- 
low the  surface,  is  guilty  of  a  nuisance;  and 
an3*one  sustaining  special  damage  from  it,  with- 
out any  want  of  due  care  to  avoid  injury,  has  a 
remedy  against  the  person  continuing  the  nul- 
Hance.*'  The  position  was  also  taken  that,  as 
the  duty  to  abate  the  nuisance  was  one  abso- 
lutely incumbent  on  the  defendant  company,  it 
would  be  liable,  even  if  the  contract  contained 
a  provisiou  that  the  contractor  should  use  all 
prpcoutrotiary  nteasures  to  protect  the  public. 
(As  to  the  erroneous  assumption  of  the  court 
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that  if  the  gravamen  of  the  action  had  been 
negligence,  the  insertion  of  such  a  provision 
would  have  protected  the  employer,  see  subd.  IV. 
of  note  to  Jacobs  v.  Fuller  ft  H.  Co.  65  L.  R.  A. 
833,  on  TAaMlity  of  employer  for  infuries  cauaed 
hy  the  performance  of  voork  hy  independent  con- 
tractor which  i»  dangerous  unlesa  certain  pre- 
cautions  are  observed. 

In  Hundhauscn  v.  Bond  (1874)  36  Wis.  20, 
it  was  held  that,  where  the  evidence  tended  to 
charge  both  the  employer  himself  and  a 
contractor,  as  principal.  In  respect  to  the  de- 
positing of  a  certain  pile  of  earth  in  a  street, 
a  Jury  was  Justified  in  finding  them  to  be  Jointly 
liable  for  an  injury  caused  by  the  failure  to 
remedy  this  obstruction  in  a  reasonable  time, 
and  to  take  due  precautions  against  accidents 
from  it  while  it  was  still  on  the  street. 

On  general  principles.  It  seems  manifest  that 
another  exception  should  be  predicated  in  cases 
where  the  employer  was  subject  to  an  absolute 
or  primary  duty  to  see  that  the  physical  sub- 
ject-matter of  the  contract  was  kept  in  a  rea- 
sonably safe  condition. 

Most  of  the  cases  cited  in  the  note  to  Ander- 
son V.  Fleming,  ante,  110,  on  Lial>Uity  of  em- 
ployer for  acts  of  indep^dent  contractor  wherv 
injuries  result  from  nonperformance  of  absolute 
duties  of  employer,  may,  in  one  point  of  view, 
be  regarded  as  sustaining  the  statement.  See, 
more  especially,  subd.  IV.  of  that  note. 

In  a  Pennsylvania  case  it  was  laid  down  that 
the  fact  that  the  street  commissioner,  or  oth(>r 
authorities,  of  a  municipality  had  knowledge 
that  a  license  permitting  the  laying  of  water 
pipes  in  a  street,  was  being  misused  or  abused 
by  the  Independent  contractor  of  the  licensee  or 
by  the  licensee  himself.  In  that  the  excavations 
for  the  pipes  had  been  left  in  an  unguarded 
and  dangerous  condition,  will  not  render  the 
municipality  liable  for  damages  resulting  from 
such  misuse  or  abuse  of  the  license.  Susque- 
hanna Depot  V.  Simmons  (1886)  112  Pa.  384. 
56  Am.  Kep.  317,  6  Atl.  434.  This  case,  how- 
ever, was  decided  In  a  state  in  which  the  doc- 
trine as  to  the  obligations  of  a  municipality  in 
regard  to  the  condition  of  its  highways  while 
work  is  being  executed  by  a  contractor  is  dif- 
ferent from  that  which  prevails  in  most  Juris- 
dictions. See  subd.  IV.  of  the  note  above  re- 
ferred to. 

If  the  injurious  conditions  are  the  conse- 
quences of  the  failure  of  the  contractor  to  com- 
plete the  Btlpulsted  work,  It  Is  probably  the  duty 
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of  the  injury,  or  that  the  employees  then  en- 
p;aged  in  doing  said  work  and  making  said 
blast  were  .the  servants  or  agents  of  the  said 
Globe  Contracting  Company,  and  not  the 
servants  of  the  railroad  company.  It  is 
fuither  denied  that  the  railroad  company 
did  not  know  at  the  time  of  the  injury  of 
the  presence  of  plaintiff  near  or  in  the  vicin- 
ity of  said  blast,  and  that  he  was  a  tres- 
passer, or  thsit  due  and  timely  notice  of  the 
blast  was  given.  Plaintiff  also  denies  any 
negligence  on  his  part.  And  it  is  averred 
that  the  work  of  blasting  was  being  done  at 
the  time  of  the  aforesaid  injury  by  the  de- 
fendant railroad  company  and  the  GIol)e 
Contracting  Company,  and  that  appellant 
was  controlling  and  in  command  of  the  em- 
ployeeSf  agents,  and  servants  who  were  per- 


forming the  work  of  blasting  and  excavat- 
ing, and  who,  by  their  gross  negligence, 
caused  the  injury  to  plaintiff.  The  rejoin- 
der of  appellant  traverses  the  affirmative 
averments  of  the  reply.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  $5,000,  and,  appellant's  motion  for  & 
new  trial  having  been  overruled,  it  prose- 
cutes this  appeal. 

The  substance  of  the  grounds  relied  on 
for  a  new  trial  are:  First.  That  the  ver- 
dict, under  the  facts  proved,  is  excessive, 
and  appears  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice.  Seoond. 
That  the  verdict  i9  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law. 
Third.  That  the  court  erred  by  giving,  over 
the  defendant's  objection,  instructions  No. 


of  the  employer  in  all  cases  to  take  the  neces- 
sary Rteps  to  have  it  finished  either  by  Its  own 
agents  or  by  reletting  the  contract.  He  Is,  at 
all  events,  bound  to  do  so  if  be  has  provided 
In  the  contract  for  such  a  contingency,  and  re- 
served the  power  of  carrying  on  the  operations 
npon  their  being  abandoned  by  the  contractor. 
In  Vogel  V.  New  York  (1883)  92.  N.  Y.  10, 
44  Am.  Rep.  340,  one  K.  entered  Into  a  contract 
with  defendant  to  regulate,  grade,  etc.,  a  por- 
tion of  one  of  Its  streets,  the  work  to  be  com- 
pleted on  or  before  a  specified  date.  The  con- 
tract provided  that  If,  at  any  time,  the  work 
should  not  progress  according  to  the  terms  of 
the  contract,  the  supervising  ofllcer  of  the  city 
v.aft  uuthorlzftNl  to  complete  the  work  at  the  ex- 
pense of  the  contractor.  K.  commenced  the 
work,  and  dug  a  deep  hole  or  trench  In  the 
street  near  plnintiflT's  lots,  adjoining  the  street; 
In  180*4)  be  dng  another  hole,  bat  did  little  else 
toward  the  performance  of  the  contract,  and  In 
1850  abandoned  lU  In  1873  the  city  employed 
another  person,  who  completed  the  work.  In 
cunsequencQ  of  said  excavations,  surface  water, 
which  before  that  had  I»een  accustomed  to  fiow 
in  a  natural  channel,  was  diverted  and  thrown 
upon  plaintiff's  premises,  causing  damage.  This 
damage  was  done  after  the  time  for  the  perform- 
ance of  the  con  ti  net  had  expired,  and  ceased 
when  the  work  was  contiileted.  In  an  action  to 
recover  for  said  damage  It  was  held  (Miller, 
Danforth,  and  Finch,  JJ.,  dissenting)  that  de- 
fendant was  liable,  us  it  permitted  these  exca- 
vations to  remain  when  It  had  the  power  and 
right  to  take  charge  of  and  complete  the  work, 
and  thus  protect  plalntlfTs  property  from  In- 
jury, In  the  majority  opinion  we  find  the  fol- 
lowing passage  :  "Here,  if  this  damage  had  been 
done  to  the.plnintlfT  while  Kinsley  was  in  the 
active  and  proper  performance  of  his  contract, 
there  would  lie  some  ground  for  claiming  that 
the  city  should  not  be  made  liable  for  the  dam- 
age resulting  from  the  Improper  manner  In 
which  he  performed  his  work.  Suppose  A  en- 
ters into  contract  with  B  to  do  some  work 
upon  his  land,  his  private  property,  and  in  doing 
this  work  B  does  It  so  carelessly  as  to  turn  a 
stream  of  water  upon  the  land  «  f  (\  and  then 
B  abandons  his  contract,  and  for  years  omits  to 
proceed  with  it :  con  Id  A  permit  the  water  to 
run  upon  the  land  of  C  for  years,  and  escape 
liability  for  the  damage  which  should  thus  be 
caused?  Clcaiiy.  he  would  be  held  responsible 
for  what  Ire  had  caused  to  be  done,  or  sufifered 
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to  be  done,  ui)on  his  own  land,  to  the  Injury  of 
his  neighbor,  and  he  could  not  shield  himself 
behind  the  claim  that  B  was  an  independent 
contractor  when  he  did  the  act  which  first  di- 
verted the  water." 

VI.  Active   intevfereuce  tcith   the  icort. 

The  effect  of  evidence  showing  that  the  em- 
ployer exercised  control  over  some  part  of  the 
stipulated  work  while  It  was  In  progress  haa 
been  discussed  under  one  of  its  aspects  In  subd. 
XI.  c,  of  the  note  to  Richmond  v.  Sltterding,  65 
L.  R.  A.  445,  on  Persona  deemed  to  be  inde- 
pendent contractors  within  meaning  of  rule  re- 
lieving employer  from  UaMlity.  Such  evidence 
may  also  be  considered  from  another  stand- 
point, viz.,  as  having  a  tendency  to  show  that, 
although  the  contract  as  a  whole  was  independ- 
ent in  Its  character,  the  employer  had  assumed 
the  position  of  a  master  with  reference  to  the 
particular  operation  or  operations  which  he  un- 
dertook to  direct. 

In  Overton  v.  Freeman  (1852)  11  C.  B.  867. 
3  Car.  ft  K.  52,  21  U  J.  C.  P.  N.  S.  52,  16  Jar. 
65,  it  was  conceded,  arguendo,  that  the  prin- 
cipal contractor  would  have  been  liable  for  the 
negligence  of  his  subcontractor  If  he  had  been 
present  and  directed  or  sanctioned  the  doing  of 
the  work. 

That  the  employer  is  liable  in  cases  where  he 
"expressly  directed  the  wrongful  or  improper 
act"  was  laid  down  by  Lord  GIfford  In  Stephens 
V.  Thurso  Police  Comrs.  (1876)  3  Sc.  Sess.  Cos. 
4th  series,  535. 

In  Norwalk  Gaslight  Co.  v.  Norwalk  (1893) 
63  Conn.  4C5.  28  Ati.  32,  the  trial  judge 
charged  the  jury  that,  if  the  injury  to  the  plain- 
tiff's property  occurred  in  consequence  of  the 
negligence  of  the  contractors  or  their  workmen, 
the  defendant  would  not  be  liable,  provided  it 
did  not  interfere  with  and  assume  control,  and 
actually  control  said  work  and  the  method  and 
means  of  its  performance.  Of  this  instruction 
the  plaintiff  complained,  insisting  that  the  lan- 
guage treated  the  right  to  control  as  imma- 
terial, and  as  imposing  no  liability  until  exer- 
cised. But  the  court  said:  "It  is  indeed  true, 
as  the  plaintiff  says,  that  'it  Is  not  the  fact  of 
actual  Interference  and  control,  but  the  right  to 
Interfere,  which  makes  the  difference  between 
an  independent  contractor  and  a  servant  or 
agent.*  But  when,  as  we  have  held  in  this 
case,  the  relation  is  the  former.  It  Is  then  cor- 
rect to  say.  as  the  court  did,  that  the  liability  of 
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1  and  No.  5.  Fourth.  That  the  court  erred 
'by  refusing  to  give  instruction  X  at  the  con- 
clusion of  the  evidence,  and  by  refusing  to 
give  instructions  No.  3  and  No.  7  in  the  form 
in  which  they  were  asked  by  the  defendant, 
and,  over  the  objections  ot  defendant,  by 
-changing  and  modifying  said  instruction  No. 
3  by  adding  thereto  at  the  close  thereof 
these  words,  to  wit:  "Unless  the  jury  shall 
believe  from  the  evidence  that  the  defendant 
-discovered  plain tiflT's  peril  in  time  to  have 
avoided  or  prevented  the  injury,  and  after 
such  discovery,  if  any,  failed  to  exercise 
ordinary  care  to  prevent  or  avoid  the 
same:"  and  in  changing  and  modifying  in- 
struction No.  7,  over  the  objections  of  de- 
fendant, made  at  the  time,  by  adding  the 


word   "solely"    thereto.     The   following  are 
the  instructions  given  by  the  court: 

No.  1.  "The  court  instructs  the  jury  that, 
although  they  believe  from  the  evidence  that 
Henry  Tow  was  a  trespasser,  and  by  his  own 
negligence  went  upon  the  right  of  way  of  the 
defendant,  and  tlicreby  exposed  himself  to 
the  danger  and  injury  complained  of,  yet,  if 
they  further  believe  from  the  evidence  that 
the  defendant's  agents  or  servants  were 
alone,  or  jointly  and  equally  with  the  agents 
of  the  Globe  Contracting  Company,  manag- 
ing and  controlling  the  work  of  blasting  and 
removing  stone  and  dirt  at  the  time  of  his 
injury;  and  further  believe  from  the  evi- 
dence that  the  defendant's  said  servants  so 
engaged  knew  of  tlie  presence  and  exposure 
to  danger  of  Henry  Tow  in  time  to  have  pre- 


tbe  contractee  in  such  cases  arises  from  the  fact 
-of  actual  interference  and  control."  This 
passaf^e  was  quoted  with  approval  in  Ilawke  v. 
KrowD  (1898)  28  App.  Div.  37,  TtO  N.  Y.  Supp. 
1032,  where  the  court  remarked  that  **the  em- 
ployer may  make  himself  liable  by  Interfering 
with  the  contractor  and  asaumlag  control  of  the 
work,  or  some  part  of  it.  so  that  the  relation  of 
master  and  servant  arises,  or  so  that  an  injury 
•ensues  which  is  traceable  to  his  interference." 

Similar  language  was  used  In  Faron  v.  Sellers 
a887^  39  La.  Ann.  1011,  4  Am.  St.  Rep.  256, 
-3  So.  363. 

In  a  Pennsylvania  case  the  court  adverted  to 
the  fact  that  it  was  admitted  by  the  plaintiff 
that  the  agreement  in  evidence  relieved  the  de- 
fendant county  from  liability  unless  its  agents 
"'so  interfered  with  the  conduct  of  the  worlc  as 
to  control  its  methods,  and  thus,  in  spite  of  the 
contract,  to  become  the  responsible  masters." 
Kby  V.  I^banon  County  (1895)  166  Pa.  632,  31 
Atl.  332. 

In  Fox  ▼.  Ireland  (1900)  46  App.  Dlv.  541.  61 

JN.  Y.  Supp.  1061,  a  nonsuit  was  held  improper 

for    the    reason    that    the   defendant    had    not 

.shown  that  he  did  not  control,  direct,  or  inter- 

•fere  lu  any  manner  with  the  architect  whom  he 

had  employed. 

In  Fuller  v.  Citisens*  Nat.  Bank   (1882)    15 
-Fed.  875,  the  jury  were  instructed  that,  if  they 
found  that  the  employer  had  controlled  or  di- 
rected the  person  employed  in  his  work,  the  lat- 
ter was  a  mere  servant. 

That  the  cases  in  which  the  employer  was  as- 
sisting In  or  directing  the  work  constitute  an 
exception  to  the  general  rule  by  which  he  is 
exempted  from  liability  for  the  negligence  of  an 
independent  contractor,  is  also  recognized  in 
Wright  ▼.  Uolbrook  (1872)  52  N.  H.  120.  13 
Am.  Rep.  12 ;  Berg  v.  Parsons  (1898)  156  N.  Y. 
109,  41  L.  R.  A.  391,  66  Am.  St.  Rep.  542,  50 
N.  K.  957;  Uppington  v.  New  York  (1901)  165 
N.  Y.  222,  53  L.  tt.  A.  550,  59  N.  E.  91 ;  Eaton 
▼.  European  &  N.  A.  R.  Co.  (1871)  50  Me.  520, 
S  Am.  Rep.  430. 

The  fact  that  there  had  been  no  evidence,  or 

insnfBcient  evidence,  of  interference  on  the  part 

of  the  employer,  is  a  circumstance  sometimes 

emphasized  in  cases  where  the  employer's  lia- 

l>ility   has  been   denied.     Overton   v.    Freeman 

(1852)  11  C.  B.  867,  3  Car.  &  K.  62.  21  L.  J. 

<!.  P.  N.  S.  52,  16  Jur.  65 ;  Murphy  v.  Ottawa 

(1887)    13  Ont.   Rep.  334;  Klages  v.  Qillette- 

4S6  L.  R.  A. 


Herzog  Mfg.   Co.    (1902)    86  Minn.  458,  90   N. 
W.  1116. 

One  of  the  cases  in  which  an  employer  is  de< 
Glared  by  |  3819  of  the  Georgia  Code  of  1895 
Is  where  he  "interferes  and  assumes  control." 

In  Atlanta  &  F.  R.  Co.  v.  Kimberly  (1891) 
87  Ga.  161,  27  Am.  St.  Rep.  231,  13  S.  B.  277, 
the  court,  referring  to  this  provision,  conceded 
that,  if  a  certain  drainpipe  which  proved  too 
small  to  carry  off  the  water  which  accumulated 
on  one  side  of  a  railway  embankment  and 
caused  a  nuisance  had  been  placed  there  by  di- 
rection of  the  company,  the  plaintiff  might  have 
recovered.  But  there  was  held  to  be  no  suiB- 
cient  evidence  of  any  such  direction. 

A  defendant  cannot  be  charged  with  liability 
on  this  ground,  unless  some  testimony  is  Intro- 
duced which  warrants  the  conclusion  that  he 
did  actually  exercise  control  In  respect  to  the 
thing  which  caused  the  Injury. 

In  Steel  v.  South-Bastern  R.  Co.  (1855)  16 
C.  B.  550,  553,  it  was  conceded  that,  if  it 
could  have  l)een  shown  that  the  injury  had 
been  received  In  consequence  of  something  done 
by  the  orders  of  the  defendant's  representative. 
It  might  have  l)een  said  that  the  situation  was 
the  same  as  if  that  representative  had  done  the 
thing  with  his  own  hands  in  which  case  the  de- 
fendant would  have  been  responsible. 

Conunenting  on  the  evidence  in  a  recent  case 
before  the  English  court  of  appeal.  Smith,  L.  J., 
remarked  :  "If  the  fracture  of  the  gas  pipe  in  the 
present  case  had  been  caused  by  reason  of  the 
orders  of  the  district  council's  inspector,  that 
would  have  rendered  the  district  council  liable, 
1)ecause,  as  between  the  district  council  and  the 
inspector,  the  relation  of  master  and  servant 
existed,  and  for  his  acts  within  the  scope  of 
his  employment  the  council  would  be  liable ;  but 
no  proof  was  given  that  the  fracture  was  occa- 
sioned by  anything  which  the  inspector  either 
said  or  did.  If  the  inspector  was  guilty  of  any 
negligent  omission  that  was  a  breach  of  a  duty 
which  he  owed  to  his  employers,  not  to  the 
plaintilfs."  Hardaker  v.  Idle  District  [1896]  1 
Q.  B.  335,  343,  344,  65  L.  J.  Q.  B.  N.  S.  363. 
74  L.  T.  N.  S.  69,  44  Week.  Rep.  323,  60  J.  P. 
196.     Lindley,  L.  J.,  uses  similar  language. 

Where  the  plaintiff  was  injured  by  the  swerv- 
ing of  certain  pieces  of  timber  which  a  con- 
tractor was  hauling  under  the  general  superin- 
tendence of  the  contractee,  Channell.  B.,  di- 
rected a  verdict  for  the  defendant,  as  the  only 


952 


Kemiuckt  Coubt  or  Apfeals. 


Hat. 


Tented  the  injury  by  tlie  exercise  of  ordinary 
care,  and,  after  knowing  plaintiff's  danger, 
failed  to  use  ordinary  care  to  prevent  his 
injury;  and  further  believe  from  the  evi- 
dence that  plaintiff's  injuries  were  the  di- 
rect and  natural  result  of  the  negligence  of 
defendant's  servants  and  agents  while  so 
engaged, — they  should  find  for  the  plaintiff 
such  compensatory  damages  as  they  may  be- 
lieve from  the  evidence  he  sustained  as  the 
natural  result  of  such  negligence  and  acci- 
dent, not  exceeding  fifteen  thousand  dollars 
($15,000)/' Given. 

No.  2.  "'Compensatory  damages,'  if  any, 
means  such  a  sum  of  money  as  will  reasona- 
bly and  fairly'  comiK»nsatc  the  plaintiff  for 
mental  and  physical  suffering,  if  any,  and 
for  the  perniam'ut  reduction,  if  any,  of  his 


power  to  earn  money,  caused  by  the  negli- 
gence, if  any,  of  the  defendant  on  the  occa- 
sion in  question."    Given. 

No.  3.  *'The  court  instructs  the  jury  that,. 
unless  they  shall  believe  from  the  evidence 
that  the  roadbed  or  right  of  way  of  the  de- 
fendant in  the  tunnel  mentioned  in  the 
pleadiug  was  commonly  used  by  the  public 
for  a  passway  for  foot  passengers  with  the 
knowledge  and  acquiescence  of  the  defend- 
ant, the  plaintiff  had  no  right  to  use  said 
roadbed  or  right  of  way  on  the  occasion  in 
question  as  a  passway;  and,  if  they  shall 
further  believe  from  the  evidence  that  the 
{ilaintiff  used  said  roadbed  and  right  of  way 
as  a  passway  for  himself  on  the  occasion  in 
controversy  without  the  knowledge  or  ac- 
quiescence of  the  defendant,  and  shall  from 


evidence  of  Interference  on  the  part  of  his  fore- 
man was.  that  Just  before  the  accident  he  had 
told  the  men  under  him  to  make  the  horses  go 
on  di-aKKlng  the  tlml)er.  Dalton  v.  Bachelor 
(1857)  1  Fost.  &  F.  15. 

In  a  case  where,  ai.  the  time  when  the  ship  in 
question  was  turned  over  to  the  stevedore,  the 
trimming  hatch  Into  which  the  iibellant  subse- 
qaently  steppcsd  was  completely  covered,  the 
mere  fact  that  the  master  had  directed  the  fore- 
man of  the  stevedore  that  1  Inch  of  dunnage 
would  be  sufUclenc  ^or  case  goods,  the  deck  be- 
ing covered  with  dunnage  '2  Inches  in  height, 
would  not  warrant  holding  the  vessel  liable. 
The  Wm.  F.  Habcock  (1887)  31  l^ed.  418. 

By  chapter  6  of  the  New  York  Laws  of  18.i5, 
lot  owners  in  the  city  of  New  York  who  proijose 
to  excavate  their  lots  to  the  depth  of  more  than 
10  feet  below  the  curb  are  required  to  protect, 
at  their  own  exiiense,  a  wall  on  or  near  the 
l)oundury  line  of  adjacent  premises  from  Injury 
from  such  excavation,  "if  afforded  the  necessary 
licenfle  to  enter  on  the  adjoining  land,  and  not 
otherwise.'*  In  Ketcham  v.  Newman  (1804) 
141  N.  Y.  20.'».  24  L.  U.  A.  102.  'M  N.  R.  197. 
Reversing  2  Misc.  427,  22  N.  Y.  Supp.  181.  de- 
fendants made  a  contract  for  the  erection  of  a 
building  of  which  the  fouudation  was  to  be  of  a 
greater  depth  than  10  feet,  without  having  ob- 
tained the  permission  of  the  plaintiffs  to  enter 
upon  their  premlseH,  but  upon  the  assumption 
that  the  iiermission  would  be  given  ;  and  the 
contractors  bound  themselves  to  do  the  shoring 
*'as  required  by  law."  In  an  action  against  the 
defendants  for  a  trespass  committed  by  the  con- 
tractors upon  the  adjoining  premises  while  they 
were  proceeding  to  fulfil  the  stipulation  thus 
entered  into,  the  trial  Judge  charged  the  Jury 
that,  In  the  absence  of  a  license  to  enter,  the  de- 
fendants were  liable  under  the  provisions  of  the 
contract,  as  these  were  in  law  a  direction  to 
commit  the  trespass  complained  of.  This  in- 
struction was  held  to  l)e  erroneous  for  reasons 
thus  stated  by  the  court :  **They  [i.  e.,  the  con- 
tractors] were  not  authorized  by  the  contract 
to  enter  the  adjacent  premises  without  permis- 
sion of  the  owners  and  occupants.  It  was  nec- 
essarily implied  thot  they  were  employed  to 
discharge  the  obligation  Imposed  upon  the  de- 
fendants by  the  act  of  ISu-j,  and  it  was  a  pre- 
requisite ibat  the  consent  of  the  owners  or  oc- 
cupants should  l)e  obtained  before  entry  could 
be  lawfully  made.  The  defendants  neither  In 
terms  authorized  an  entry  by  the  contractors  as 
m  L.  R,  A. 


trespassers,  nor  can  sach  Intention  1>e  presumed^ 
On  the  contrary,  the  contractors  were  to  act  'as 
required  by  law.*  It  would  have  been  a  coai- 
plete  answer  to  a  claim  by  the  defendants  for  a 
breach  of  the  contract  by  the  contractors,  that 
the  latter  were  unable  to  obtain  the  permission 
of  the  plaintiffs  to  enter  the  premises  to  do  the 
work  required,  and  that  It  could  not  have  been 
done  without  such  entry.  If  there  was  any  evi- 
dence that  the  defendants  advised  or  directed 
the  trespass,  other  than  that  furnished  by  the 
contract,  it  should  have  been  submitted  to  the 
Jury.  There  was  none  to  justify  a  ruling  as 
matter  of  law  that,  In  the  absence  of  a  license 
to  enter,  the  defendants  were  liable.** 

A  landlord  Is  not  responsible  in  damages  for- 
a  tort  committed  by  his  cropper  In  hiring  or 
working  servants  previously  employed  by  an- 
other master.  Duncan  v.  Anderson  (1876)  5S 
Ga.  398. 

The  mere  fact  that  the  engineer  of  the  de- 
fendants with  their  .nssent  got  up  steam  on  the 
day  of  the  accident,  and  furnished  the  em- 
ployees of  a  contractor  for  the  erection  of  an 
elevator  with  the  power  which  enabled  them  t» 
move  it  up  and  down  when  they  wished,  has  no 
tendency  to  show  such  an  interference  on  the 
part  of  the  defendants  as  will  make  them  re- 
sponsible for  an  Injury  caused  by  the  negligence 
of  those  employees  in  operating  the  elevator. 
Long  V.  Moon  (1801)  107  Mo.  334,  17  8.  W.  810. 

Where  c-ounty  commissioners  entered  into  r 
contract  with  a  firm  of  contractors  to  place 
a  stone  curb  upon  a  line  dividing  a  park  from 
the  pavement  of  a  much-used  public  street,  the 
fact  that  the  commissioners,  in  accordance  witli 
the  terms  of  a  provision  in  the  contract,  di- 
rected that  the  dirt  should  not  be  thrown  npon 
the  grass  and  furnished  boards  npon  which  the 
dirt  might  be  deposited,  does  not  render  the 
county  liable  for  the  negligence  of  the  con- 
tractor in  heaping  the  dirt  upon  the  pavement 
and  leaving  it  unguarded  and  unlighted  during 
the  night.  Eby  v.  Lebanon  County  (1895)  l«a 
Pa.  632,  31  Ala.  332. 

Referring  to  what  the  commissioners  had 
done,  the  court  said :  **Thi8  was  in  no  sense  an 
interference  with  the  contractor's  control.  In 
the  ordinary  course  this  dirt  would  be  put  upon 
the  pavement,  since  it  was  forbidden  to  go  upon 
the  grass,  and  the  commissioners  simply  recog- 
nized the  fact  when  they  took  the  proi>er  steps 
to  protect  the  pavement  from  injury.  Even  ir* 
this  be  regarded  as  acquiescence  by  the  com> 
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the  evidence  believe  tliat  said  roadbed  or 
right  of  way  was  not  commonly  used  by  the 
public  as  a  passway  with  the  defendant's 
knowledge  and  acquiescence  at  the  time  of 
the  in  jury  J  they  must  find  for  the  defendant, 
unless  the  jury  shall  believe  from  the  evi- 
deooe  thac  defendant  discovered  plaintiff's 
peril  in  time  to  avoid  or  prevent  the  injury, 
and  after  such  discovery,  if  any,  failed  to 
exercise  ordinary  care  to  prevent  or  avoid 
the  same."    Given. 

No.  4.  "The  court  instructs  the  jury  that 
it  was  the  duty  of  the  plaintiff  to  exercise 
ordinary  care  to  prevent  or  avoid  injury  to 
himself  on  the  occasion  in  controversy,  and 
if  they  shall  believe  from  the  evidence  that 
the  plaintiff  failed  to  exercise  such  care  at 
the  time  of  the  injury,  and  that  he  was  hurt 


as  the  direct  and  natural  result  of  his  own 
failure,  if  any,  to  exercise  ordinary  care,, 
they  must  find  for  defendant."     Given. 

No.  5.  "  'Negligence,*  as  used  in  the  in- 
structions, when  applied  to  defendant,  its 
agents  or  servants,  means  a  failure  by  them, 
or  any  of  them,  to  use  ordinary  care  to  pre- 
vent or  avoid  the  injury  to  plaintiff  on  the 
occasion  in  question;  and,  when  applied  to 
plaintiff,  it  means  a  failure  on  his  part  to- 
usc  ordinary  care  to  prevent  or  avoid  injury 
to  himself."    Given. 

No.  6.  "  'Ordinary  care,'  as  used  in  the  in- 
structions, means  such  care  as  an  ordinarily 
prudent  man  would  use  under  similar  cir- 
cumstances involving  his  own  interest."" 
Given. 

No.  7.  '*Tlie  court  instructs  the  jury  that. 


mlssioners  in  the  temporary  use  of  the  pave- 
ment, acquiescence  is  by  no  means  control  or 
direction,  and  in  this  instance  it  brought  no  lia- 
bility upon  the  county.  Certainly  it  could  not 
be  regarded  as  consent  that  the  dirt  should  lie 
on  the  pavement  after  dark  unguarded  and  un- 
lighted ;  and  these  alone  are  the  acts  or  omis- 
sions of  which  the  plaintiff  has  a  right  to  com- 
plain.*' 

Under  a  declaration  framed  on  the  theory 
that  he  was  a  seryant,  and  injured  by  a  breach 
of  the  duty  of  his  master  not  to  put  htm  to 
work  in  an  unsafe  place,  the  plaintiff  cannot  re- 
cover, where  the  evidence  shows  that  the  de- 
fendants contracted  to  build  a  schoolhouse,  and 
sublet  to  plaintiffs  a  portion  of  the  work,  to  be 
done  to  the  satisfaction  of  the  city  superintend- 
ent of  public  property ;  that  the  contract  gave 
the  defeudants  no  control  over  the  plaintiffs 
and  thfilr  associates ;  that  no  specific  orders  had 
beca  given  them  to  go  to  work  at  the  particular 
place  where  the  accident  occurred,  though  de- 
fendants had  been  urging  them  to  hurry  the 
work  for  two  or  three  days  previous ;  that  di- 
rections otherwise  given  by  the  defendants  re- 
lated to  the  general  construction  of  the  building 
of  which  they  had  charge.  Eldred  v.  Mackie 
(1901)  178  Mass.  1,  59  N.  E.  673. 

According  to  a  New  Jersey  case,  the  mere 
fact  that  a  company  under  contract  to  construct 
a  pipe  line  upon  certain  land  incorrectly  in- 
formed a  subcontractor  that  he  had  a  right  to 
enter  upon  the  land  will  not  render  it  liable  for 
personal  injuries  received  by  the  owner  of  the 
land  while  resisting  the  entry.  The  decision 
was  put  upon  the  ground  that  the  giving  of  such 
Information  did  not  render  the  company  a  par- 
ticipator .in  the  methods  adopted  by  the  sub- 
contractor in  laying  the  pipes.  Sllngerland  v. 
East  Jersey  Water  Co.  (1S96)  58  N.  J.  L.  411. 
33  Atl.  843.  The  conclusion  thus  drawn  seems 
to  be  a  non  sequitur  from  the  circumstances  re- 
lied upon.  Information  so  given  should,  it  is 
submitted,  be  regarded  as  being  equivalent  to 
an  Implied  authorization  or  direction  to  commit 
the  trespass. 

Liability  cannot  be  predicated  merely  on 
the  ground  that  during  the  progress  of  the  work 
the  employer  was  present  from  time  to  time 
(Gonrdler  v.  Cormack  [1853]  2  E.  D.  Smith. 
264;  Cullom  v.  McKelvey  [1898]  26  App.  Dlv. 
46.  49  N.  Y.  Supp.  669)  ;  or  on  the  occasion 
when  the  accident  occurred  (East  St.  Louis  v. 
Giblin  [1878]  3  111.  App.  219). 
66  L.  H.  A. 


In  the  cases  cited  below  that  conclusion  waft 
established  by  specific  evidence  of  the  giving  of 
orders  or  directions  by  the  employer  or  his  rep> 
resents  tive. 

In  Leslie  v.  Pounds  (1812)  4  Taunt.  649,  the 
tenant  of  a  house  was  bound  to  repair  it,  but 
the  landlord  superintended  the  repairs ;  and,  on 
being  remonstrated  with  by  the  commissioners 
of  pavement  as  to  the  dangerous  state  of  the 
cellar,  had  promised  to  take  care  of  it,  and  had 
put  up  some  temporary  boards  as  a  protection  to 
the  public,  but  they  proved  insufficient;  and,, 
an  accident  having  happened,  he  was  held  liable. 
That  the  ground  of  this  decision  was.  the  de- 
fendant's personal  interference  about  his  own 
property  was  stated  by  Littledale,  J.,  in  Laugh- 
er  v.  Pointer  (1826)  5  Barn.  &  C.  547,  8  DowL 
&  R.  556,  4  L.  J.  K.  B.  309. 

In  Chicago,  K.  &  W.  R.  Co.  v.  Watkins  (1890) 
43  Kan.  50,  22  Pac.  985,  a  railway  company 
which  had  been  sued  for  damages  caused  by  the 
performance  of  construction  work  on  land 
which  liad  not  bt'eu  condemned  sought  to  escape 
liability  on  the  ground  that  it  was  not  respon- 
sible for  the  trespass,  inasmuch  as  the  grading, 
etc.,  were  done  by  contractors.  This  plea  was 
unsuccessful,  and  it  ap})eared  from  the  evidence 
and  the  admissions  of  the  railway  company  up- 
on the  trial  that  the  contractors  were  set  to 
work  ?jy  the  agents  of  the  company  to  clear  the 
right  of  way  and  construct  its  roadbed. 

A  city  is  liable  for  the  flooding  of  land 
caused  by  the  grading  of  a  street  if  the  work 
is  to  be  done  under  the  supervision  of  its  en- 
gineer and  he  points  out  to  the  contractor- 
where  to  take  the  soil  from  and  where  to  put  it, 
and  the  contractor  does  the  work  as  directed. 
Nevins  v.  Peoria  (1866)  41  111.  502,  89  Am. 
Dec.  392. 

Where  the  excavation  work  Incident  to  carry- 
ing out  a  contract  for  the  grading  of  a  street 
was  so  negligently  done  that  a  large  amount  of 
water  was  collected  against  plaintiff's  wall,  the 
defendant  municipality  was  held  liable,  on  the 
ground  that  the  work  was  done  under  the  di- 
rections of  its  surveyor,  in  accordance  with  a 
power  expressly  reserved  in  the  contract.  La- 
cour  V.  New  York   (1854)   3  Duer,  406. 

If  an  owner  modifies  in  any  respect  his  con- 
tract with  a  person  who  has  undertaken  to  erect 
a  buildmg,  so  that,  in  doing  any  particular  act, 
the  contractor  is  obeying  the  directions  of  the- 
owner,  the  owner  is  Liable,  if  that  act  is  negli- 
gent and  damage  ensues.     Heffernan  v.  Benkard 
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if  they  believe  from  the  evidence  that  the 
plaintiff  sustained  the  injuries  complained 
-of  solely  by  reason  of  the  negligence  or  act 
or  omission,  if  any,  of  the  employees  of  the 
Olobe  Contracting  Company  in  charge  of  the 
blasting  and  work  of  excavation  on  the  oc- 
-casion  in  controversy,  they  must  find  for 
the  defendant."    Given. 

No.  8.  "The  court  instructs  the  jury  that, 
if  they  sliall  believe  from  the  evidence  that 
the  injuries  complained  of  were  received  by 
the  plaintiff  by  reason  of  his  own  negligence, 
if  any,  without  which  said  injuries  would 
not  have  been  sustained  by  him,  or  shall  be- 
lieve from  the  evidence  that  his  said  negli- 
^nce,  if  any,  contributed  to  his  said  in- 
juries to  such  an  extent  that  said  injuries 
would  not  have  occurred  but  for  his  own 


negligence,  if  any,  they  must  find  for  the  de- 
fendant. Nine  or  more  of  the  jury  may  find 
a  verdict,  but,  unless  all  of  the  jury  agree, 
then  the  verdict  must  be  signed  by  all  who 
agree  thereto."    Given. 

The  appellant  asked  a  peremptory  instruc- 
tion to  find  for  it,  which  was  overruled. 
Appellant  also  filed  additional  grounds  for 
a  new  trial  on  account  of  newly  discovered 
evidence,  which  at  most  would  have  been 
only  cumulative,  as  tending  to  show  that, 
some  time  before  appellant  reached  the  tun- 
nel, he  had  been  notified  that  blasting  was 
being  done  at  or  about  that  place. 

We  have  carefully  considered  the  numer- 
ous briefs,  being  about  eight  in  number,  filed 
in  this  case.  Considerable  attention  has 
been  given  by  the  attorneys  of  each  party  to 


(3863)  1  Robt.  432  (side  wall  of  house  was 
l>lown  down  in  consequence  of  its  being  carried 
up  too  high  above  the  front  wall). 

The  owner  of  premises,  who  assumes  control 
•of  bailding  stones  as  they  are  delivered,  or  di- 
rects the  contractor  where  to  put  them,  may  be 
lield  responsible  for  negligence  In  having  them 
placed  in  an  exposed  position  In  the  street, 
where  they  are  liable  to  fall  or  be  thrown  and 
Injure  passersby.  Mahar  v.  Steuer  (1898)  170 
3Ias8.  454,  40  N.  D.  741. 

Where  the  owner  of  a  building  directs  the 
person  having  the  contract  to  tear  down  the 
building  to  place  the  material  in  the  street,  and 
the  city  has  given  the  owner  permission  to  place 
lhe  material  In  the  street,  provided  the  gutter 
is  not  obstructed,  the  owner  Is  liable  for  dam- 
ages caused  by  the  contractor  placing  the  ma- 
terial so  as  to  obstruct  the  gutter.  Bohrer  v. 
I»ienhart  Harness  Co.  (1890;  Ind.  App.)  45  N. 
E.  668. 

Where  a  wall  falls  npon  a  man  in  the  employ 
«f  a  subcontractor  who  is  engaged  In  excavating 
near  it  the  foundations  of  a  stack,  the  principal 
f^mployer  Is  liable  for  the  resulting  injuries, 
where  it  is  shown  that  he  forbade  the  wall  to 
1)e  taken  down  before  the  work  was  commenced, 
and  its  dangerous  character  Is  open  and  obvious. 
Pender  v.  Kaggs  (1896)  178  Pa.  337,  35  Atl. 
1135. 

Where  the  act  complained  of  was  that  a 
trench  for  the  foundations  of  a  building  had 
he^^n  dug  so  long  and  so  deep  ss  to  endanger  an 
adjacent  building,  and  It  was  shown  that  the 
work  was  done  precisely  as  ordered  by  the  de- 
fendant's representative,  who.  under  the  con- 
tract, had  power  to  give  directions  with  regard 
to  such  an  operation,  it  was  held  that  the  em- 
ployer must  answer  for  the  results  of  this  ex- 
ercise of  the  discretion  or  Judgment  vested  In 
Ills  supervising  a^ent.  T^arson  v.  Metropolitan 
Street  R.  Co.  (1802)  110  Mo.  234,  16  L.  R.  A. 
330.  33  Am.  St.  Rep.  439.  19  S.  W.  416. 

Where  a  person,  in  turning  to  avoid  a  colli- 
sion with  an  obstruction  on  one  side  of  the 
highway,  ran  his  Wagon  against  a  heap  of  sand 
-deposited  on  the  other  side  by  the  defendant's 
direction,  the  mere  fact  that  the  man  who  put 
the  sand  there  was  an  Independent  contractor 
will  not  absolve  the  defendant  from  liability. 
Jones  V,  Chantry  (1874)  4  Thomp.  &  C.  63. 

Vvhethor  an  Injury  to  an  employee  of  an  oil 
■company  shall  be  nttribnted  to  the  company  is 
a  quention  for  the  Jury,  where  the  evidence  is 
66  L.  R.  A. 


that  a  still  was  constructed  by  a  machinist  from 
the  plans  of  the  pre&ident,  and  that,  upon  it  be- 
ing found  defective  when  tested,  he  suggested  a 
certain  method  of  strengthening  it.  Ardesco  Oil 
Co.  V.  Gilson  (1809)  63  Pa.  146. 

An  abutting  owner  who  contracts  with  an  in- 
dependent contractor  to  grade  certain  streets 
and  his  lots  is  liable  for  the  n^Ugence  of  the 
contractor  In  casting  Into  a  ravine,  with  his 
knowledge  and  procurement,  a  quantity  of  mud 
and  quicksand  which  overflows  another's  land 
several  hundred  feet  distant  Koch  v.  Sackman- 
Phillips  Invest.  Co.  (1894)  0  Wash.  405,  37 
Pac.  708. 

But  such  specific  evidence  of  the  giving  of  or- 
ders or  directions  by  the  employer  or  his  repre^ 
sentative  Is  not  indispensable  for  the  purpose 
of  enabling  the  plaintiff  to  recover.  The  jury 
are  entitled  to  Infer,  from  the  acts  of  the  em- 
ployer, that  what  was  done  by  the  employee 
was  sanctioned  and  adopted  by  the  employer. 
Burgess  v.  Gray  (1845)  1  C.  B.  578,  502.  14  L. 
J.  C.  P.  N.  S.  184.  There  the  defendant,  the 
owner  and  occupier  of  premises  adjoining  a 
highway,  employed  one  Palmer  to  make  a  drain 
therefrom,  to  communicate  with  a  common  sew- 
er. In  the  performance  of  this  work,  the  work- 
men employed  by  Palmer  placed  gravel  on  the 
highway,  in  consequence  of  which  the  plaintiff 
driving  along  the  road  sustained  personal  In- 
jury. Before  the  accident  the  dangerous  posi- 
tion of  the  heap  wae  pointed  out  to  the  defend- 
ant, who  promised  to  remove  it.  Palmer  had 
the  sole  management  of  the  work,  and  employed 
and  paid  D.  to  cart  away  part  of  the  rubbish  at 
a  certain  price  per  load,  and  bad  charged  the 
defendant  In  his  bill  with  the  sum  so  paid.  It 
was  held  that  the  defendant  was  liable  to  A. 

In  support  of  his  conclusion  that  there  was 
evidence  to  leave  to  the  Jury  in  support  of  the 
charge  In  the  declaration  that  the  defendant 
wrongfully  placed,  or  caused  to  be  placed,  a 
heap  of  gravel  in  the  highway,  and  so  caused 
the  accident,  TIndal,  Ch.  J.,  said:  "If,  In- 
deed, this  had  been  the  simple  case  of  a  contract 
entered  Into  between  Gray  and  Palmer,  that  the 
latter  should  make  the  drain  and  remove  the 
earth  and  rubbish,  and  there  had  been  no  per- 
sonal superintendence  or  interference  on  the 
part  of  the  former,  I  should  have  said  It  fell 
within  the  principle  contended  for  by  my 
brother  Byles,  and  that  the  damage^vhould  he 
made  good  by  the  contractor,  and  not  by  the  in- 
dividual for  whom  the  work  was  done.     Bush 
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-the  diBcussion  of  the  proposition  whether  or 
not  a  railroad  company  is  not  prohibited  by 
public  policy  and  by  the  present  constitu- 
tion from  making  an  independent  contract 
for  the  class  of  work  which  was  then  being 
-done,  thereby  relieving  itself  from  any  re- 
sponsibility for  the  negligence  of  the  inde- 
pendent contractor.  We  deem  it  entirely 
unnecessary  in  this  case  to  determine  the 
<*orrectne8s  of  the  contentions  of  either  par- 
ty as  to  this  question,  and  we  express  no 
opinion  as  to  whether  a  railroad  company 
can  or  cannot  let  out  such  work  jbo  an  inde- 
pendent contractor,  and  thereby  be  exempted 
.and  freed  from  any  responsibility  for  the 
negligence  of  such  contractor.  It  seems 
that  the  trial  judge  concurred  in  the  .Views 
-of  the  appellant  as  to  the  independent  con- 


tract quesj;ion,  and,  this  being  true,  the  ap- 
pellant has  nothing  to  gain  by  having  the 
question  settled  by  this  court,  and,  as  ap- 
pellee has  not  obtained  a  cross  appeal,  it  is 
not  important  to  his  interest  to  decide  the 
question.  We  are  not  inclined  to  hold, 
whatever  might  be  our  views  as  to  the  in- 
dependent contract  question,  that  the  alleged 
contract  filed  shows  of  itself  that  the  Globe 
Contracting  Company  was  in  fact  an  inde- 
pendent contractor:  but,  even  if  the  con- 
tract did  so  show,  if  the  proof  in  the  case 
showed  as  a  matter  of  fact  that  the  appel- 
lant was  controlling  in  whole  or  in  part  the 
work  and  blasting  which  resulted  in  the  in- 
juries complained  of,  it  would  be  responsi- 
ble therefor  if  the  negligence  was  such  as  to 
render   it   in   any   manner   responsible.    It 


T.  Steiomon  (1799)  1  Bos.  ft  P.  404.     But,  up- 
on the  evidence,  the  matter  strikes  me  tn  a  very 
•different  light.     It  appeared  that  Palmer  had 
contracted   to  make   the  drain ;   and,   perhaps, 
prima  facie,  It  woald  be  his  duty  to  carry  away 
the  earth  and  rubbish ;  but  it  further  appeared 
that  Palmer  had  char;;^  the  defendant  at  a 
certain  rate  per  load  for  the  removal  of  three 
loads.     This  was  done  on  the  20th  of  July,  and 
sufficient  was  then  left  to  occasion  the  accident 
that  happened  on  the  28th.     Then,  was  there  no 
evidence  of  personal  Interference  on  the  part  of 
the  defendant?     The  drain  was  constmcted  un- 
der hiK  order  and  for  his  benefit.     He  it  was 
that  applied  to  the  commissioners  of  sewers  for 
leave  to  break  Into  the  sewer.     And  there  was 
the   conversation  with   Barker,   the   policeman, 
■before  the  accident,  when  the  defendant,  upon 
telug  told  that  the  rubbish  ou;?ht  to  be  removed 
■out  of  the  road,  said  he  would  remove  it  as  soon 
418  be  could.     This  wan  an  admission  that  he 
was  exercising:  a  dominion  over  it     And.  after 
the  accident  had  happened,  bein^  told  by  the 
-policeman  that  It  had  been  occasioned  by  the 
rubbish  so  improperly  placed  In  the  road,  the  an- 
swer he  made  was.   that  he  had  wltneBRen  to 
prove  that  the  accident  had  not  l)een  occasioned 
"by  the  rubbish,   but  by   the  plalntlflf's  careless 
und  reckless  driving.     All  this  Is  evidence  that 
tne  soli  was  placed  upon  the  road  with  the  de- 
fendanrs  consent,  if  not  by  his  express  direc- 
tion."    Cresswell,    J.,    said:     "Unless    Palmer 
had  the  entire  control  of  the  work,  there  was 
abundant    evidence    to    charge    the    defendant. 
]*almer  was  employed  by  him  to  construct  the 
drain.     No  precise  contract  for  the  work  was 
proved ;   nor  was   it   shown   that   Palmer  was 
employed  to  do  the  work  personally,  the  mode 
of  doing  it  being  left  to  his  Judgment  and  dis- 
cretion. And  in  the  absence  of  evidence  to  show 
that  the  defendant  had  parted  with  all  control 
Jind  authority  in  the  matter.  It  must  be  assumed 
that  he  adopted  all  that  was  done  by  Palmer  in 
•carrying   on    the    work.     If    It   appeared    that 
Palmer    had    contracted    with    the    defendant 
to    construct    the    drain    and    to    cart    away 
the    rubbish,    it    might    have    been    said    that 
the    defendant      had     parted     with     all     con- 
trol.    But.    far    from    that,    the    evidence    is 
that  the  defendant  paid  Palmer  for  the  carting 
away  of  a  portion  of  It.     Then,  when  remon- 
strated with  by  the  policeman  for  leaving  the 
nuisance  on  the  highway,  the  defendant  prom- 
ises to  remove  it  as  soon  as  he  can.     And,  when 
€6  L.  R.  A. 


the  accident  has  happened,  and  the  defendant 
Is  told  that  It  was  occasioned  by  the  rubbish  be- 
ing left  there,  the  defendant  says  that  he  has 
witnesses  to  prove  that  It  was  occasioned  by 
something  else.  I  think  there  was  abundant 
evidence  to  show  that  the  defendant  at  least 
sanctioned  the  placing  of  the  nuisance  on  the 
road,  and  therefore  that  he  Is  responsible  for 
the  consequences.** 

As  the  rationale  of  the  employer's  liability  In 
cases  of  this  class  is  usually  considered  to  be 
that  he  was  acting  as  a  master  in  relation  to 
some  part  of  the  work  which,  as  a  whole,  was 
embraced  within  the  scope  of  an  independent 
contract,  the  fact  that  he  may  have  exercised 
authority  in  respect  to  some  matter  or  matters 
which  had  no  connection  with  the  Injury  will 
not  necessarily  render  him  liable.  To  have 
that  result  the  exercise  of  authority  must  have 
been  such  as  tended  to  show  that  the  contract 
was  not  an  independent  one  at  all.  The  correct- 
ness of  this  doctrine  is  so  obvious  that  it  is 
scarcely  necessary  to  sustain  It  by  any  speclflc 
decision.  See.  however,  Crudup  v.  Schrelner 
(1901)  98  III.  App.  337. 

Evidence  that  the  physical  conditions  which 
existed  prior  to  the  time  of  the  accident  were 
produced  by  certain  work  In  which  the  em- 
ployer participated,  and  that  he  also  partici- 
pated In  the  actual  operations  which  were  the 
Immediate  cause  of  that  accident,  tends  to  show 
that  the  employee  was  a  mere  agent  In  regard 
to  that  work  and  those  operations.  Carlson  v. 
Stocking  (1895)  01  Wis.  432.  65  N.  W.  ,->8  (In- 
Jury  to  the  landowner  through  the  negligent 
manner  in  which  logs  were  floated  down  a 
stream ) . 

If   the    injury    resulted    from    an    alteration 
made  in  the  arrangements  for  the  work  by  one 
who  was  acting  as  the  employer's  represents 
tlve,  recovery  cannot  be  had  if.  In  making  that 
alteration,  he  exceeded  his  authority. 

A  school  district  employed  a  contractor  to 
make  certain  repairs  and  Improvements  to  the 
schoolhouse,  under  the  directions  of  a  superin- 
tendent named  by  the  district.  It  was  express- 
ly agreed  that  the  contractor  should  not  enter 
upon  the  work  until  the  school  was  dismissed 
for  the  season.  The  superintendent  chosen  by 
the  district  was  the  architect  of  the  contem- 
plated improvements,  and  was  authorized  only 
to  direct  the  contractor  as  to  the  manner  in 
which  the  work  was  to  tie  executed.  The  con- 
tractor, b>  permission  of  the  superintendent,  bo- 
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seems  to  us  that  the  instructions  given  by 
tlie  court  -were  quite  as  favorable  to  the  ap- 
pellant as  it  was  entitled  to  have  if  the  evi- 
dence authorized  any  instructions  to  be  giv- 
en in  respect  to  the  various  questions  re- 
ferred to  therein. 

Pearly  Lyons  testified  that  at  the  time  of 
the  injury  ''the  steam-shoveling  company 
was  doing  the  work  and  the  blasting,  and 
the  railroad  men  were  there  helping  them 
move  away  the  dirt  and  rock."  When  asked 
what  character  of  men  they  were,  he  an- 
swered, "Section  men."  When  asked  how 
many  section  foremen  there  were  assisting 
in  this  work,  he  answered,  "Four  or  fi\e.** 
The  witness  was  then  asked  to  give  the 
names  of  these  section  foremen,  and  he  an- 
swered: "Pat  O'Brien,  Bud  Gross,  Loyd 
Hines,  Mike  Mclntire,  and  E.  0.  Price.  He 
wa8n*t  there  a  part  of  the  time;  he  was 
sick;  and  Zan  Whitney  had  control  while 
he  was  sick.''  He  was  then  asked  if  one 
Mahoney  was  there,  and  answered,  *'I  think 
Ik*  was  there  at  the  time."  The  witness  was 
asked  if  he  f^w  the  blasting,  etc..  that 
caused  the  rock  to  fall  on  the  plaintiff,  and 
answered,  "Yes,  sir;  I  saw  it."  He  was  then 
asked  if  there  were  any  railroad  men  there 
at  the  time  directing  how  the  blasting 
should  be  done,  and  answered,  "I  think  Mr. 
Mahoney  was  up  there  showing  them  how  it 
should  be  done."  In  response  to  a  question 
to  state  the  location  of  this  rock  and  dirt 
that  fell  upon  plaintiff  he  answered,  "Well, 
it  was  on  the  right  of  the  tunnel;  out  on 
the  right-hand  side  as  you  go  through."   He 


was  asked  if  it  was  hanging  over  like  it  was 
liable  to  fall  at  any  time,  and  answered, 
"Yes,  sir."  In  response  to  a  question  about 
Mahoney,  he  said,  "I  think  he  was  there,, 
showing  them  how  to  blast."  And  in  re- 
sponse to  a  question  as  to  whether  or  not  he- 
saw  him  there  on  other  occasions,  showing 
how  blasting  should  be  done,  his  reply  was, 
"Yes,  sir;  and  it  is  my  recollection  that  he 
was  there  that  day  showing  them."  The 
witness  also  testified,  in  substance,  that  the 
section  foreman  and  hands  were  moving  the- 
dirt  and  nock  away,  and  loading  it  on  flats, 
and  that  he  did  not  think  the  steam  shovel 
was  at  work  that  day,  and  that  he  had  seen 
railroad  men  assist  in  operating  the  blasts. 
In  response  to  the  question,  "How  many 
railroad  men  do  you  suppose  w«re  there  at 
work  that  day?"  he  answered,  "Twenty-five 
or  thirty;  may  be  more  than  that;"  and  he 
stated  that  they  were  assisting  in  all  the 
work,  and  all  working  together.  He  also 
testified  that  a  good  many  people  ^passed 
through  the  tunnel,  going  in  and  out,  while 
they  were  blasting.  He  stated,  in  substance, 
that  the  engines  spoken  of  as  hauling  off 
dirt  and  stones  were  in  charge  of  the  rail- 
road company;  that  the  steam-shovelinir 
men  did  not  go  off  with  the  cars.  He  alsi> 
shows  that  the  injury  occurred  at  the  north 
end  of  the  north  tunnel.  The  evidence  of 
Wesly  Lyons  is  to  the  same  effect  as  that  of 
Pearly  to  a  great  extent.  The  plaintiff  him- 
self testified  that  he  was  twenty  j-ears  old. 
and,  in  substance,  testified  that  he  went  to> 
the  tunnel  for  the  purpose  of  seeking  em- 


gan  the  work  before  the  school  was  dismissed, 
and  performed  it  so  negliiTently  that  one  of  the 
school  children  was  injured  in  consequence.  It 
appeared  that  two  of  the  members  of  the  school 
Iraard  had  visited  the  schoolhouse  after  the 
work  had  begun,  but  did  not  interfere  or  direct 
it  to  be  Htopped.  In  an  action  by  the  injured 
child  against  the  school  district  to  recover  dam- 
ages for  the  Injuries  received  it  was  held  that, 
as  the  superintendent  had  no  power  to  alter  the 
time  when  the  work  was  to  be  performed,  his 
permission  to  the  contractor  to  enter  thereon, 
before  the  dismissal  of  the  school,  did  not  bind 
the  school  district  or  render  it  liable  for  the 
contractor's  negligence.  It  was  also  held  that 
the  mere  fact  that  certain  members  of  the 
school  board  had  observed  the  fact  that  work 
had  been  begun,  and  did  not  interfere  or  stop 
the  same,  did  not  in  any  way  render  the  school 
district  liable  for  the  contractor's  negligence. 
School  District  v.  Fuess  (1881)  98  Pa.  000,  42 
Am.  Rep.  027. 

VII.  Employcc'ft  ratification  or  adoption  of  the 

contractor's  tort. 

The  fact  that  the  tort  feasor  was  an  inde- 
pendent contractor  will  obviously  not  preclude 
recovery  from  his  employer  If  It  should  appear 
that  the  latter  ratified  or  adopted  as  his  own  the 
particular  act  which  produced  the  injury  In 
8uit.  As  in  other  classics  of  cases,  such  rati- 
60  L,  R.  A. 


ficatlon  or  adoption  may  be  established  by  spe- 
cific testimony  as  to  the  employer's  intention  ; 
or  It  may  be  implied  from  his  quiescence  and  in- 
action ;  or  inferred  from  his  acceptance  of  the- 
result  of  the  work,  with  knowledge,  actual  or 
constructive,  that  it  had  been  attended  by  the 
commission  of  a  tortious  act  which  entailed  per- 
manently Injurious  conditions. 

An  ice-machine  company  undertook  to  erect 
for  a  brewery  company  a  refrigerator  plant 
which  included  a  large  iron  tank.  The  latter 
company  was  to  fix  the  location  for  the  plant, 
and  make  and  put  In  proper  supports  for  the 
tank.  When  the  supports  were  completed  the 
agent  of  the  machine  company  notified  the  pres- 
ident of  the  brewery  company  that  they  were 
not  sufficient,  but  afterwards,  with  this  knowl- 
edge on  the  part  of  both  companies,  the  agent  of 
the  machine  company,  with  the  approval  of  the 
brewery  company,  put  the  tank  upon  these  in- 
sufficient supports,  and  commenced  filling  It 
with  water,  and  sent  one  of  its  servants  on  the 
roof,  who  had  no  notice  of  the  danger.  While  he 
was  on  the  roof  the  supports  of  the  tank  gave 
way,  and  he  fell  with  the  roof,  and  was  killed. 
It  was  held  that  the  companies  were  jointly  lia- 
ble for  his  death.  Consolidated  Ice  Mach.  Co. 
V.  Keifer  (1890)  131  III.  481,  10  L.  R.  A.  096, 
23  Am.  St.  Rep.  688,  25  N.  IS.  799. 

Where  an  owner  of  land  through  which  ai» 
adjoining  owner  has  a  right  of  way  for  a  water- 
supply  pipe  employs  another  to  grade  the  lot. 
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ployment  as  a  laborer;  that  not  far  from 
i:hc  tunnel  which  he  entered  he  saw  a  rail- 
road engine,  with  cars  attached  to  it;  that 
they  had  sideboards  to  haul  dirt  on ;  that  he 
-did  not  know  the  persons  who  were  on  them, 
but  supposed  that  they-  were  the  engineer 
^nd  fireman;  and  that  he  passed  within  8 
or  10  feet  of  them,  and  they  did  not  say  any- 
thing to  him.  He  also  showed  that  he  was 
severely  injured.  Quite  a  number  of  other 
witnesses  were  introduced,  whose  testimony 
tended  to  show  that  the  railroad  employees 
were  aiding  in  the  control  and  management 
-of  the  work  generally  at  the  time  of  the  in- 
Jury.  Evidence  was  also  introduced  conduc- 
ing to  show  that  the  tunnel  had  been  used 
j^nerally  by  the  people  to  pass  through, 
when  traveling  in  that  vicinity,  with  the  as- 
sent or  acquiescence  of  the  railroad  com- 
pany; and  some  evidence  was  introduced 
tending  to  show  that  the  notice  given  that 
the  blast  was  to  be  touched  off  was  given 
shortly*  before  it  was  actually  touched  off. 
The  evidence  also  tends  to  show  that  the 
blasting  was,  at  the  time  of  the  injury,  for 
the  purpose  of  blasting  off  or  breaking  down 
a  rock  on  the  east  side  of  the  road,  for  the 
reason  that  it  apparently  had  become  liable 
to  fall  at  any  time,  to  the  great  detriment 
)ind  danger  of  the  traffic  on  the  railroad; 
^nd  it  IS  the  contention  of  appellee  that 
whatever  the  Globe  company  was  to  do  was 
in  fact  on  the  west  side  of  the  road,  and  that 
this  work  on  the  east  side  was  wholly  for 
the  railroad,  and  outside  of  the  contract  al- 
luded to.  We  do  not,  however,  attach  much,  I 


if  any,  importance  to  this  matter,  not  deem- 
ing it  very  material  to  plaintiff's  right  to  a 
recovery.  It  is  true  that  the  testimony  in- 
troduced by  the  appellant  tends  to  contra- 
dict that  offered  by  the  plaintiff,  and  it  is 
the  contention  of  appellant  that  the  railroad 
hands  that  were  in  fact  rendering  services 
there  at  the  time  of  the  injury,  or  any  other 
time,  were,  for  the  purpose  of  such  service, 
the  servants  of  the  Globe  Contracting  Com- 
pany; and  it  is  therefore  argued  that  the 
appellant  is  not  responsible  for  their  negli- 
gence, if  in  fact  they  had  been  negligent.  It 
is  also  contended,  under  all  of  the  f^cts  and 
circumstances,  that  it  was  not  negligence  to 
touch  off  the  blast  on  as  short  notice  as  was 
given,  and  that  it  was  not,  in  any  event, 
likely  that  the  blast  would  injure  persons 
situated  as  was  the  plaintiff  at  the  time.  It 
is,  however,  contended  for  appellee  that 
blasting  with  dynamite,  and  such  work  as 
was  then  being  done,  was  exceedingly  dan- 
gerous, and  that  it  was  due  to  all  persons — 
and  in  fact  the  legal  duty — for  those  in 
charge  of  the  work  to  give  such  notice  as 
would  eiuible  all  persons  in  the  vicinity  of 
the  blast  to  hear  the  notice,  and  after  hear- 
ing it,  get  to  a  place  of  safety.  It  is  the 
further  contention  of  appellee  that  appel- 
lant's agents  and  servants  had  notice  of  the 
peril  of  plaintiff,  and  ought  to  have  warned 
him  thereof,  which  they  failed  to  do;  while 
appellant's  contention  is  that  plaintiff  had 
abundant  notice  of  the  fact  that  blasting 
was  being  done  there,  and  that  he  failed  to 
use  proper  care  to  avoid  injury,  and  there- 


<*ontalninsr  the  pipe,  makes  no  provision  in  the 
^contract  for  protection  of  the  pipe.  Axes  the 
xrade  line  himself,  and  Is  present  most  of  the 
time  while  the  grading  is  in  progress  and  when 
the  pipe  is  cat  by  the  contractor,  and  promptly 
adopts  the  act  as  his  own,  he  cannot  escape  lia- 
bility therefor  on  the  ground  that  it  was  the  act 
of  the  contractor.  Reynolds  v.  Braithwalte 
(1889)   181  Pa.  416,  18  Atl.  1110. 

The  Judge  who  delivered  the  opinion  of  the 
•court  in  Hughes  v.  Cincinnati  ft  S.  R.  Co. 
(1883)  39  Ohio  Bt.  461,  laid  It  down,  as  his  per- 
iH>nal  opinion  merely,  that,  under  a  contract 
which  gave  the  defendant's  engineer  the  right  to 
Indicate  the  places  In  which  the  earth  of  the  ex- 
<:avatlon8  should  be  deposited,  the  defendant 
was  hound  to  furnish  space  for  the  deposit  of 
waste  material,  and  that,  if  it  did  not,  the  in- 
ference was  Justifiable  that  It  assented  to  or 
procured  the  contractors  to  cast  such  material 
upon'  plaintiff's  land. 

For  a  case  in  which  the  mere  fact  of  nonin- 
terference was  held  not  to  be  conclusive  against 
the  defendant,  see  School  District  v.  Fuess 
(1881)  .98  Pa.  600.  42  Am.  Rep.  627. 

In  an  action  where  damages  were  sought  for 
the  wrongful  appropriation  of  the  plaintiff's 
lands, — Bloomfield  R.  Co.  v.  Grace  (1887)  112 
Ind.  128,  IS  N.  E.  080, — the  court,  in  holding 
the  action  maintainable,  said :  *'The  act  of  a 
<*ontractor  in  appropriating  real  estate  and  de- 
*f»6  L.  R.  A. 


voting  it  to  the  purpose  of  constructing  a  rail- 
road cannot  be  considered  the  act  of  an  inde- 
pendent conti'actor,  for  the  corporation  alone 
has  the  power  to  appropriate  the  private  prop- 
erty to  its  use.  In  attempting  to  appropriate 
the  land  the  contractor  cannot  be  considered  as 
simply  engaged  In  the  work  of  constructing  the 
road ;  he  really  acts  for  and  as  the  corporation. 
.  .  .  Doubtless,  the  corporation  would  not 
be  bound  if  he  transcended  his  authority,  unless 
it  adopted  or  ratified  his  act;  but  where,  as 
here,  It  does  adopt  his  act,  by  receiving  and 
adopting  its  fruits,  it  Is  undoubtedly  bound.*' 
One  of  the  cases  in  which,  under  Oa.  Civil  Code 
1896,  S  8819,  the  Independence  of  a  contract  is 
no  defense,  is, —  "when  the  employer  ratifies  the 
unauthorized  wrong  of  the  contractor."  Con- 
struing this  provision  in  a  case  where  a  railway 
embankment  had  been  so  constructed  by  the  con- 
tractor as  to  cause  a  nuisance,  the  court  held 
that,  as  the  defendant  company  did  not  take 
possession  of  the  road  until  several  months 
after  the  time  when  the  plaintiff  received  the 
injury  from  the  nuisance,  and  there  was  no  evi- 
dence that  the  nuisance  had  been  brought  to 
its  knowledge,  it  could  not  be  said  that  the  de- 
fendant had  ratified  any  act  of  the  contractor 
which  created  a  nuisance.  Atlanta  ft  F.  R.  Co. 
V.  Klmberiy  (1891)  87  Ga.  161,  27  Am.  St.  Rep. 
231,  13  8.  E.  277.  C.  B.  U 
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fore  was  not  entitled  to  recover  even  if  it 
(appellant)  had  been  somewhat  negligent  as 
to  the  question  of  notice  of  the  touching  off 
of  the  blast.  Without  going  into  any 
further  details  as  to  the  evidence,  it  seems 
to  us  that  all  of  the  questions  at  issue  were 
as  fully  and  properly  presented  to  the  jury 
as  appellant  was  entitled  to  have  done ;  and, 
this  being  true,  and  the  jury  having  heard 


the  testimony,  and,  perhaps,  being  ac- 
quainted Mnth  the  witnesses,  and  in  a  posi* 
tion  to  understand  and  comprehend  the  lo- 
cality and  surroundings  much  better  than 
this  court  can,  we  do  not  feel  authorized  to- 
disturb  their  verdict. 

The  judgment  is  therefore  affirmed. 

Petition  for  rehearing  overruled. 


GEORGIA  SUPREJklE  COURT. 


Nelson  A.  CHASTAIN,  Plff.  in  Err., 

V, 

Mrs.  R.  E.  JOHNS. 


( 


Ga. 


) 


A  father  ia  not  liable  for  a  tort  of  hla 
minor  child*  with  which  he  was  In  no  way 
connected,  which  be  did  not  ratify,  and  from 
which  he  did  not  derive  any  benefit. 

( August  12,  1904.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  hold  defendant  lia- 
ble for  the  destruction  of  property  by  his 
minor  child.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benliea  B.  Arnold,  for  plaintiff  in 
error: 

The  common  law  did  not  render  the  par- 
ent liable  for  the  child's  tort,  unless  the 
parent  would  have  been  liable  under  the  cir- 
cumstances, treating  the  child  as  a  servant. 

1  Jaggard,  Torts,  60;  Tifft  v.  Tifft,  4 
Denio,  175;  Smith  v.  Davenport,  45  Kan. 
423,  11  L.  R.  A.  429,  23  Am.  St.  Rep.  737,  25 
Pac.  851;  Chandler  v.  Dcaton,  37  Tex.  406; 
Baker  v.  Ealdem^n,  24  Mo.  219,  69  Am.  Dec. 
430;  Paul  V.  Hummel,  43  Mo.  121,  97  Am. 
Dec.  381;  WiUon  v.  Garrard,  59  111.  51; 
Strohl  V.  Levan,  39  Pa.  1.77 ;  Schlossherg  v. 
Lahr,  60  How.  Pr.  460;  Scott  v.  Watson,  46 
Me.  362,  74  Am,  Dec.  467 ;  Hagerty  v.  Pow- 
ers, 66  Cal.  368,  66  Am.  Rep.  101,  5  Pac. 
622;  Schaefer  v.  Osterhrink,  67  Wis.  495,  58 
Am.  Rep.  875,  30  N.  W.  922;  Maddox  v. 
BroiOfi,  71  Me.  432,  36  Am.  Rep.  336;  Tea- 
garden  V.  McLaughlin,  86  Ind.  476,  44  Am. 
Rep.  332;  17  Am.  &  Eng.  Knc.  Law,  pp.  392, 
393. 

Code,  §  3817,  is  merely  a  codification  of 
thrt  common  law. 

Mitchell  V.  Georgia  d  A.  R.  Co.  Ill  Ga. 

*lIeadnote  by  Ca>-dlkb,  J. 

Note. — As  to  parent's  liability  for  wrongfnl 
■  acts   of   minor   child,   see  also,    in   this   series. 
Smith  V.  Davenport,  11  L.  R.  A.  429,  and  Meers 
V.  McDowell,  53  L.  R.  A.  789. 
66  L.  R,  A. 


767,  51  L.  R.  A.  622,  36  S.  E.  971 ;  Gardner 
V.  Moore,  61  Ga.  269. 

Mr,  Sanmol  D.  Hewlett  for  defendant 
in  error. 

Candler,  J.,  delivered  the  opinion  of  the 
court: 

According  to  the  petition,  Mark  Chastain. 
the  minor  son  of  the  defendant  in  the  court 
below,  did  on  a  named  day  "malicioualy 
and  negligently  shoot,  injure,  and  kill,  with 
a  rifle,  gun,  or  other  instrument  of  death, 
one  horse,  one  hog,  and  other  stodc,  cattle,, 
and  hogs  of  petitioner,"  damaging  her  $1.- 
000.  She  alleged  that,  as  the  father  -and' 
natural  guardian  of  the  youthful  cause  of 
the  trouble,  the  defendant  is  ^'liable  for  all 
loss  and  injury  caused  by  all  acts  or  tort^ 
conunitted  by"  him.  It  was  not  alleged 
that  the  father  participated  in,  connived  at, 
or  had  any  knowledge  of,  the  tort,  tfr  re- 
ceived any  benefits  therefrom;  nor  was  it 
charged  that  he  was  negligent  in  any  man- 
ner whatever.  The  sole  ground  upon  which 
it  is  sought  to  hold  him  liable  is  that  he  is 
the  father  of  the  oflfending  minor.  The  de- 
fendant demurred  generally,  and  because,  as 
claimed,  the  allegations  of  the  petition  "do 
not  connect  this  defendant  with  the  alleged 
tort,  nor  do  they  in  any  way  make  him  re- 
sponsible for  the  act  of  the  alleged  minor 
son."  Tlic  court  overruled  hie  demurrer^  • 
and  he  excepted. 

''Every  person  shall  be  liable  for  torts 
committed  by  his  wife,  and  for  torts  com- 
mitted by  his  child,  or  sen'ant  by  his  com- 
mand, or  in  the  prosecution  and  within  the 
scope  of  his  business,  whether  the  same  be 
by  negligence  or  voluntary."  Civil  Code 
1805,  §  3817.  It  is  apparent  that,  if  the 
words  **by  his  command,  or  in  the  prosecu- 
tion and  within  the  scope  of  his  business," 
in  the  section  quoted,  are  to  be  applied  only 
to  the  word  '^servant,'*  the  parent  is  liable 
for  all  torts  of  his  minor  child,  as  claimed  in 
the  plaintiff's  petition ;  otherwise  if  they  ex- 
tend to  both  "child"  and  "servant?:"  thfe  ' 
punctuation  of  the  section  renders  its  mean- 
ing in  this  resp^t  somewhat  ambiguous,  but. 
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when  it  is  remembered  that  the  section  is 
not  based  on  any  special  statutory  enact- 
ment, but  is  merefly  a  codification  of  the 
common  law  on  the  subject,  this  ambiguity 
is  at  once  removed.  At  common  law  the 
husband  was  liable  for  the  wife's  torts,  not 
alone  because  she  could  ow^n  no  separate  es- 
tate capable  of  being  subjected,  but  also 
because,  in  legal  contemplation,  she  had  no 
existence  apart  from  his,  and  consequently 
could  do  no  act  that  was  not  also  his  act. 
In  Georgia,  while  the  wife  at  present  is,  as 
to  her  property  rights,  practically  a  feme 
sole,  the  fiction  of  merger  of  her  legal  exist- 
ence into  that  of  her  husband,  so  pleasing 
to  masculine  vanity,  is  still  maintained,  at 
least  in  part,  for,  while  she  may  own  and 
control  property,  barter  and  trade,  and  sue 
and  be  sued,  in  entire  independence  of  her 
lord  and  master,  she  may  yet  do  no  wrong 
that  is  not  chargeable  to  his  account.  Be- 
tween parent  and  child,  however,  the  law 
has  never  recognized  a  merger  of  existence. 
At  common  law,  as  in  Georgia  to-day,  the 
father  was  entitled  to  the  services  and  earn- 
ings of  his  minor  child,  and,  as  its  natural 
guardian,  might  control  and  manage  prop- 
erty of  which  .the  child  had  become  pos- 
sessed ;  but  he  was  liable  for  the  child's  torts 
only  upon  the  idea  that  the  child  was  his 
servant,  and  to  the  extent  that  he  would  be 
liable  for  the  torts  of  any  other  servant 
that  he  might  have.  As  is  said  in  1  Jag- 
gard  on  Torts,  p.  160:  "Liability  of  a  par- 
ent for  the  tort  of  a  child  is  governed  by 
the  ordinary  principles  of  liability  of  a  prin- 
cipal for  the  acts  of  his  agent,  or  a  master 
for  his  servant.  It  does  not  arise  out  of  a 
mere  relation  of  parent  and  child,"  Hav- 
ing in  view  these  principles,  we  are  clear 
that  the  meaning  of  §  3817  of  the  Civil  Ck)de 
of  1895  is  that  the  liability  of  a  parent  for 
the  torts  of  his  child,  like  his  liability  for 
those  of  his  servant,  arises  only  when  the 
commission  of  the  tort  was  "by  his  com- 
mand, or  in  the  ptosecution  and  within  the 
<aicope  of  his  business."  This  rule  is  now  of 
general  application  throughout  the  United 
States.     In  21  Am.  &,  £ng.  Enc.  Law,  2d  ed. 


1057,  it  is  said:  '^The  general  rule  is  that 
a  parent  is  not  liable  in  damages  for  the 
torts  of  his  minor  child,  even  though  the- 
child  lives  with  the  parent  and  is  under  his. 
control,  when  such  acts  were  done  without 
his  authority,  knowledge,  or  consent,  had  no 
connection  with  his  business,  were  not  rati- 
fied by  him,  and  were  of  no  benefit  to  him, 
or,  as  it  has  been  more  briefly  stated,  a 
parent  is  never  liable  for  the  wrongful  acta 
of  his  minor  child  unless  such  acts  were  per- 
formed with  the  parent's  consent^  or  in  con- 
nection with  the  parent's  business'.  Where,, 
however,  the  tort  complained  of  was  oonunit* 
ted  while  the  child  was  engaged  in  the  par- 
ent's service,  within  the  scope  of  his  em- 
ployment, or  where  the  circumstances  show 
that  it  was  done  with  the  parent's  knowl- 
edge and  by  his  authority,  or  with  his  eon* 
sent,  he  is  liable."  See,  in  this  connection, 
Vaughatk  v.  McDaniel,  73  Ga.  98,  where  the 
tortious  act  of  the  child  was  done  in  the 
performance  of  an  act  directed  by  the  fa- 
ther, and  it  was  held  that  the  father  was 
liable.  See  also  the  numerous  cases  cited, 
in  the  note  to  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1057;  Schouler,  Dom.  Rel.  5th  ed.  § 
263,  and  cases  cited  in  note.  Any  other  rule- 
than  the  one  here  announced  would  work 
the  greatest  hardship  and  injustice,  for  it 
would  impose  upon  the  parent  liability,  re- 
gardless of  the  question  of  negligence  on  his 
part,  for  acts  of  his  child,  with  the  responsi- 
bility of  which  he  could  not,  in  reason  and 
common  sense,  bo  justly  charged. 

In  the  present  case  the  only  ground  of  lia- 
bility set  out  in  the  petition  is  "that  de- 
fendant is  the  father  and  the  natural  guard- 
ian of  several  minor  sons,  one  of  whom  is 
named  Mark  Chastain,  and,  as  such,  is  lia- 
ble for  all  loss  and  injury  caused  by  all 
acts  or  torts  committed  by  them."  As  will 
have  been  seen,  we  do  not  agree  with  the 
conclusions  of  the  pleader,  and  consequently 
hold  that  the  defendant's  demurrer  should 
have  been  sustained. 

Judgment  reversed. 

All  the  Justices  concur. 
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CHICAGO    GENERAL    RAILWAY    COM- 
PANY, Plif,  in  Err., 

V. 

City  of  CHICAGO. 

(176  111.  253.) 
1.    An    ordinance    Impoalnv    a    mileage 

Note. — As  to  municipal  power  to  impose  con- 
ditions when  giving  assent  to  street  railway  In 
street,  see  also.  In  tbis  series,  Galveston  &  W. 
R.  Co.  V.  Galveston,  36  L.  R.  A.-33,  and  note. 
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tax  aa  a  condition  off  arrantlnv  to  a. 
•treet  railiray-  company-  tlic  priTllcvc 
of  nainar  the  atreeta  is  within  the  an- 
tbority  conferred  by  a  statute  providing  that 
the  city  may  give  the  privilege  upon  such 
terms  and  conditions,  not  inconsistent  with 
the  statute,  as  the  authorities  shall  deem  for 
the  best  interest  of  the  public. 

2.  Coarta  cannot  Indalgre  the  preanmp- 
tlon  that  an  ordinance  was  passed  for  an 
Illegal  purpose,  when  it  was  apparent  that  It 
could  be  done  legally. 

3.  A  atreet  ralliTay  company  la  not  de- 
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nied  tlie  eqva.1  protect  Ion  off  tlie  lAi^a* 

or  dae  process  of  law,  by  giving  it  the  privi- 
lege of  using  the  streets  only  upon  conditions 
different  from  those  which  have  been  Imposed 
on  other  companies. 
A,  Tlie  power  of  a  city  to  impose  « 
condition  on  n  permit  for  tlie  use  of 
streetn  by  a  street  railway  company  cannot 
be  denied  by  the  company,  when  it  has  ac- 
cepted the  privilege  with  the  condition  at- 
tached, agreeing  thereby  to  perform  it. 

(October  24,  1898.) 

ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  judgqientin  favor 
<of  plaintiff  in  an  action  brought  to  recover 
the  fee  alleged  to  be  due  by  defendant  for 
the  use  of  plaintiff's  street.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jesse  B.  Barton  and  Charles 
Jm  Boniiey,  for  plaintiff  in  error: 

The  city  council  had  no  power  to  require 
•or  exact  of  the  defendant,  as  a  condition 
for  the  use  of  any  street,  or  for  operating 
street  railway  lines,  any  sum  of  money  per 
mile  of  track  to  be  operated,  or  any  sum 
■of  money  whatever. 

Rev.  Stat.  chap.  24,  art.  5,  §  1,  chap.  66, 
S  3;  Metropolitan  City  R.  Co.  v.  Chicago 
West.  Div.  R.  Co.  87  111.  317 ;  Knoxville  v. 
Africa,  23  C.  C.  A.  252,  47  U.  S.  App.  74, 
246,  77  Fed.  501;  Chicago  v.  Rumsey,  87 
111.  348;  Bunt  v.  Chicago  Horse  d  Dummy 
R.  Co.  121  111.  638,  13  N.  E.  176;  Doane  v. 
Chicago  City  R.  Co.  160  111.  22,  35  L.  R,  A. 
588,  46  N.  E.  507 ;  McCartney  v.  Chicago  d 
E.  R.  Co.  112  111.  611. 

What  is  meant  hy  the  public  is  not  any 
corporation  like  a  city,  town,  or  county; 
but  the  body  of  the  people  at  large, — the 
people  of  the  neigliborhood ;  the  community 
at  large, — without  reference  to  the  geo- 
graphical limits  of  any  corporation,  con- 
stitute the  public.  The  people  are  the  pub- 
lic. 

Baker  v.  Johnston.  21  Mich.  319. 

The  public,  as  distinguished  from  the 
city,  is  not  benefited  by  the  payment  re- 
quired in  this  case. 

The  city  assumed  that  it  owned  something 
which  it  could  sell,  which  it  could  part 
with  for  value,  the  equivalent  in.  money  to 
belong  to  it. 

8mith  V.  Metropolitan  OasUght  Co.  12 
How.  Pr.  187;  Galveston  d  W.  R.  Co.  v. 
Galveston,  90  Tex.  398,  36  L.  R.  A.  33,  39 
R.  W.  96;  Fittshurgh's  Appeal,  115  Pa.  4,  7 
Atl.  778 ;  Central  R.  d  Electric  Co.'s  Appeal, 
67  Conn.  197,  35  Atl.  32;  Jersey  City  d  B. 
R.  Co.  V.  Jasey  City  d  H.  Horse  R.  Co.  20 
N.  J.  Eq.  61 ;  8t.  Louis  v.  Western  V.  Teleg. 
Co.  148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct. 
Rep.  485. 

If  §  8  was  ultra  vires,  then  the  acceptance 
of  the  ordinance  and  the  giving  of  the  bond 
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in  suit  do  not  estop  plaintiff  in  error  from 
making  this  defense. 

Cook  County  v.  Chicago,  158  111.  524,  42 
N.  E.  67;  Fulton  v.  Northern  Illinois  Col- 
lege, 158  111.  $33,  42  N.  E.  138;  Doane  v. 
Chicago  City  R.  Co.  160  111.  22,  35  L.  R.  A. 
588,  45  N.  E.  507. 

Said  per-mile  tax  is  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  no  state 
shall  deny  to  any  person  the  equal  protec- 
tion of  the  laws. 

Defendant  has  been  selected  out  of  six 
companies,  all  doing  a  like  bxisiness  in  the 
same  locality,  to  pay  $500  per  mile  of  road 
for  the  privilege  of  performing  the  objects 
of  its  incorporation. 

Gulf,  C.  d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  South  d 
North  Ala.  R.  Co.  v.  Morris,  65  Ala,    193. 

This  constitutional  right  of  equal  protec- 
tion of  the  laws  cannot  be  violated  by  state 
or  municipal  enactmeirts,  nor  by  judicial 
decrees. 

Cook  V.  Moffat,  5  How.  308,  12  L.  ed. 
165 ;  Dodge  v.  Woolsey,  18  How.  331,  15  L. 
ed.  401 ;  Siwiot  v.  Davenport,  22  How.  227, 
16  L.  ed.  243;  Ncu)  York  ex  rel  Bank  of 
Commerce  v.  Tax  Comrs.  2  Blade,  620,  17 
L.  ed.  451;  Weston  v.  Charleston,  2  Pet, 
449,  7  L.  ed.  481;  Gibbons  v.  Ogden,  9 
Wheat.  1.  6  L.  ed.  23;  Hills  v.  Chicago,  60 
111.  90:  Bureau  County  v.  Chicago,  B.  d 
Q.  R.  Co.  44  111.  238;  Chicago  d  N.  W.  K. 
Co.  V.  Boone  County,  44  111.  242;  Milletfw 
People,  117  111.  294,  57  Am.  Rep.  869,  7  N. 
E.  631;  Frorer  v.  People,  141  HI.  171,  16  L. 
R.  A.  492,  31  N.  E.  395 ;  Braceville  Coal  Co. 
V.  People,  147  111.  66,  22  L.  R.  A.  340,  37 
Am.  St.  Rep.  206,  35  N.  E.  62;  Eden  v. 
People,  161  111.  296,  32  L.  R.  A.  659,  52  Am. 
St.  Rep.  365,  43  N.  E.  1108;  Braun  v.  Chi- 
cago, 110  III.  192:  People  ex  rel.  Besae  v. 
Crotty,  93  HI.  188;  People  ex  rel.  Morrison 
V.  Cregier,  138  111.  419,  28  N.  E.  812. 

A  licensing  ordinance  must  be  of  uniform 
application  upon  the  class  affected. 

East  St.  Jjouis  v.  Wehrung,  46  III.  392: 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  102 
111.  560;  Concordia  Cemetery  Asso.  v.  Min- 
nesota d  N.  W.  R.  Co.  121  111.  203,  12  N. 
E.  636 ;  Walker  v.  Springfield,  94  111.  364 ; 
Zanone  v.  Mound  City,  103  111.  662;  Cairo 
V.  Feuchter  Bros.  54  111.  App.  112;  Tugman 
V.  Chicago,  78  111.  405;  Cooley,  Const.  Lim. 
6th  ed.  200. 

Said  per-mile  tax  is  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  no  state 
shall  deprive  any  person  of  property  with- 
out due  process  of  law. 

Braceville   Coal   Co,   t.   People,   147   HI. 
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70,  22  L.  R.  A.  340,  37  Am.  St.  Rep.  206,  35 
N.  E.  62;  Den  ex  dem.  Murray  v.  Hohoken 
Land  d  Improv,  Co.  18  How.  272,  15  L.  ed. 
372. 

In  all  cases  where  a  general  law  can  be 
made  applicable  no  special  law  shall  be 
-enacted. 

111.  Const,  art.  4,  S  22;  IllinQis  State 
Dental  Examiners  v.  People,  123  III.  227, 
13  N.  E.  201;  Central  Trust  Co.  v.  Citizens' 
JStreet  R.  Co.  80  Fed.  221. 

City  ordinances  are  "laws,"  within  the 
public  policy  of  the  Constitution. 

Mason  v.  Shatoneetoiicn,  77  111.  533;  Chi- 
cago  V.  McCoy,  136  HI.  351.  11  L.  R.  A. 
413,  26  N.  E.  363;  Hayes  v.  Michigan  C.  R. 
Co.  Ill  U.  S.  237,  28  L.  ed.  414,  4  Sup. 
<.'t.  Rep.  369;  Chicago  General  R.  Co.  v. 
Chicago  City  R.  Co.  62  111.  App.  502. 

The  state  is  limited  in  its  sources  of  reve- 
nue, and  the  municipality  is  subject  to  still 
more  limitations. 

Wilson  Y.  Sanitary  District y  133  111.  443, 
27  N.  E.  203;  People's  Loan  d  Homestead 
Asso.  V.  Keith,  153  111.  609,  28  L.  R.  A.  05, 
39  N.  E.  1072;  Herzo  v.  San  Francisco,  33 
C'al.  134;  Aberdeen  v.  Honey,  8  Wash.  251, 
35  Pac.  1097. 

Railways  heretofore  constructed,  or  that 
may  hereafter  be  constructed,  in  this  state, 
are  hereby  declared  to  be  under  such  reg- 
ulations as  may  be  prescribed  by  law.  This 
-constitutional  declaration  applies  to  horse 
railways  as  well  as  to  steam  roads. 

Chicago  v.  Evans,  24  III.  55:  Birmingham 
Mineral  R.  Co.  v.  Jacobs,  92  Ala.  187,  12  L. 
R.  A.  830,  9  So.  320;  Bloxham  v.  Consum- 
ers' Electric  Light  d  Street  R.  Co.  36  Fla. 
519,  29  L-  R.  A.  507,  51  Am.  St.  Rep.  44,  18 
So.  444;  Katzenbergcr  v.  Lawo,  00  Tenn. 
235,  13  L.  R.  A.  185,  25  Am.  St.  Rep.  681, 
16  S.  W.  611 ;  Hestonville,  M.  d  F.  Pass.  R. 
Co.  V.  Philadelphia,  89  Pa.  210;  Re  Wash- 
ington Street  Asylum  d  P.  R.  Co.  115  N. 
Y.  442,  22  N.  E.  350 ;  Citizens'  Pass.  R.  Co. 
V.  Pittsburgh,  104  Pa.  522;  Clinton  v.  Clin- 
ton d  L.  Horse  R.  Co.  37  Iowa,  61 ;  Johnson 
V.  Louisville  City  R.  Co.  10  Bush,  231; 
Central  Nat.  Bank  v.  Worcester  Horse  R. 
Co.  13  Allen,  105. 

The  municipality  has  not  such  right  of 
property  in  the  streets  or  squares  of  the  city 
as  to  entitle  it  to  pecuniary  compensation 
for  the  right  of  way  through  its  thorough- 
fares or  public  grounds. 

Booth,  Street  Railways,  p.  15;  La  Salic 
County  V.  Simmons,  10  111.  513;  Smith  v. 
Metropolitan  Gaslight  Co.  12  How.  Pr.  187 ; 
Galveston  d  W.  R.  Co.  v.  Galveston,  90  Tex. 
398,  36  L.  R.  A.  33,  39  S.  W.  96;  Pitts- 
burgh's Appeal,  115  Pa.  4,  7  Atl.  778;  Braun 
-V.  Chicago,  110  111.  im^anal  d  C.  Street 
R.  Co.  V.  Crescent  City  R.  Co.  41  La.  Ann. 
661,  6  So.  849;  St.  Louis  R.  Co.  v.  South- 
er L.  R.  A.  61 


ern  R.  Co.  (Mo.)  15  S.  W.  1013;  Chicago 
Dock  d  Canal  Co.  v.  Garrity,  115  111.  155, 
3  N.  E.  448;  Illinois  C.  R.  Co.  v.  Willenborg, 
117  111.  203,  57  Am.  Rep.  862,  7  N.  E.  698; 
Chicago  L.  Ins.  Co.  v.  Needles,  113  U.  S. 
580,  28  L.  ed.  1087,  5  Sup.  Ct.  Rep.  681; 
Ruggles  v.  Illinois,  108  U.  S.  531,  27  L.  ed. 
815.  2  Sup.  Ct.  Rep.  832;  Illinois  C.  R.  Co. 
V.  Illinois,  108  U.  S.  542,  27  L.  ed.  818,  2 
Sup.  Ct.  Rep.  839;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  547,  9  L.  ed.  824. 

The  right  of  regulation  is  subject  to  lim- 
itations. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681:  Cot  ting  v.  Kansas  City  Stockyards  Co. 
79  Fed,  683;  Covington  d  L.  Tump.  Road 
Co.  V.  Sandford,  164  U.  S.  578,  41  L.  ed. 
560,  17  Sup.  Ct.  Rep.  198;  People  ex  rel. 
Bliss  V.  Chicago  West.  Div.  R.  Co.  118  111. 
119,  7  N.  E.  116. 

Said  per-mile  tax  section  is  void  as 
againHt  defendant,  inasmuch  as  it  imposes 
upon  it  or  caus(^8  it  to  assume  burdens  in- 
compatible with  the  proper  performance  of 
its  duties  as  a  common  carrier. 

North  Chicago  Street  R.  Co.  v.  Williams, 
140  111.  275,  29  X.  E.  672;  North  Chicago 
Street  R.  Co.  v.  Cook.  145  111.  553,  33  N.  E. 
958:  Chicago  d  N.  W.  R.  Co.  v.  Dcy,  1  L. 
R.  A.  744,  2  Inters.  Com.  Rep.  325,  35  Fed. 
86G. 

Any  contract  which  a  railroad  makes 
which  interferes  with  the  performance  of 
the  duties  which  it  owes  to  the  public  is 
void. 

Bestor  v.  Wathen,  60  III.  138;  Linder  v. 
Carpenter,  62  111.  309:  Marsh  v.  Fairbury, 
P.  d  y.  W.  R.  Co.  64  111.  414,  16  Am.  Rep. 
564:  St.  iMuis.  J.  d  C.  R.  Co.  v.  Mathers, 
71  III.  592,  22  Am.  Rep.  122,  104  111.  257; 
People  e^  rel.  Hunt  v.  Chicago  d  A.  R.  Co. 
130  III.  175,  22  X.  E.  857 ;  Mobile  d  0.  R. 
Co.  V.  People,  132  111.  559,  22  Am.  St.  Rep. 
556,  24  N.  E.  642. 

On  petition  for  rehearing. 

Mr.  Glenn  E.  Plnmli,  also  for  plaintiff 
in  error: 

The  ordinance,  taken  together  with  the 
written  acceptance  on  part  of  petitioner, 
constitutes  the  contract.  The  city,  having 
given  a  certain  construction  to  the  ordinance 
and  acceptance,  and  thereby  induced  the  de- 
fendant to  build  said  road  at  a  great  ex- 
pense, the  city  is  now  estopped  from  assert- 
ing that  a  portion  of  said  ordinance  is  not 
in  accordance  with  said  acceptance. 

Atlanta  v.  Gate  City  Gaslight  Co.  71  Ga. 
106:  Athens  v.  Georgia  R.  Co.  72  Ga.  800. 

After  having  been  put  on  notice  by  peti- 
tioner of  the  construction  petitioner  placed 
on  said  ordinance,  by  its  written  acceptance 
containing  the  clause  relative  thereto  filed 
by  petitioner  with  the  city,  the  city  issued 
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its  permit  to  build  said  road,  and  is  there- 
by estopped  from  placing  any  other  con- 
struction upon  said  ordinance  than  the  one 
insisted  upon  by  appellant  in  its  acceptance. 

Cunningham  v.  Patrick,  136  Mo.  621,  37 
S.  W.  817 ;  Ijeete  t.  Pacific  Mill,  d  Iftn.  Co. 
88  Fed.  957. 

Municipalities  are  instrumentalities  of 
the  state  exercising  such  powers  as  are  con- 
ferred upon  them  in  the  government  of  the 
municipality.  Their  power  is  measured  by 
the  legislative  grant,  and  they  can  exercise 
such  powers  only  as  are  expressly  granted, 
or  are  necessarily  implied,  from  the  powers 
expressly  conferred. 

Smith  V.  McDowell,  148  111.  63,  22  L.  R. 
A.  393,  35  N.  E.  141;  Alton  v.  .IStna  Ins. 
Co.  82  111.  45;  Hamilton  v.  Shelbyville,  6 
Ind.  App.  638,  33  N.  E.  1007;  Nashville  v. 
Sutherland,  92  Terni.  335,  19  L.  R.  A.  619, 
,36  Am.  St.  Rep.  88,  21  S.  W.  674;  Cairo  v. 
Bross,  101  111.  478;  Mather  v.  Ottawa,  114 
111.  659,  3  N.  E.  216;  Chicago  v.  McCoy,  136 
111.  344,  11  L.  R.  A.  413,  26  N.  E.  363: 
Twining  v.  Elgin,  38  111.  App.  350;  McKin- 
ney  v.  Alton,  41  111.  App.  508;  Champaign 
v.  Harmon,  98  111.  491 ;  Oaddis  v.  Richmo?id 
County,  92  111.  119;  Cook  County  v.  Mc- 
Crea,  93  111.  238;  La  Salle  County  v.  Sim- 
mons, 10  111.  513;  Aberdeen  v.  Honey,  8 
Wash.  251,  35  Pac.  1097;  Herzo  v.  8an 
Francisco,  33  Cal.  134;  Jersey  City  d  B.  H. 
Co.  v.  Jersey  City  d  H.  Horse  R.  Co.  20  N. 
J.  Eq.  61. 

Mr.  Charles  S.  Thornton,  for  defend- 
ant in  error: 

The  city  of  Chicafjo  has  power  and  au- 
thority to  annex  to  its  grant  of  the  right 
to  construct  and  operate  streetcar  tracks 
upon  or  along  its  streets  sucli  tt^rms  and 
conditions  as  its  corporate  authorities  shall 
deem   for  the  best   int«M*ests  of  the   public. 

Citizens*  Horse  It.  Co.  v.  Bcllrville,  47 
111.  App.  400,  152  111.  171,  26  L.  R.  A.  681, 
38  X.  E.  584;  Detroit  CiiizcfuH'  Street  R.  Co. 
V.  Detroit,  0  L.  R.  A.  667,  12  C.  C.  A.  365, 
22  U.  S.  App.  570,  64  Fed.  628;  People  ex 
rel.  Bliss  v.  Chicago  ^Vest  Div.  R.  Co,  118 
111.  113,  7  N.  E.  116. 

The  right  to  exact  compensation  in  money, 
otherwise  called  a  bonus,  is  justified  on 
the  ground  that  the  right  to  use  a  street 
already  graded  as  a  roadbed  is  a  valuable 
privilege,  and  because  the  occupation  of  the 
streets  by  cars  interferes  to  some  extent 
with  their  use  by  other  travelers.  Where 
the  enjoyment  of  the  franchise  depends  up- 
on the  consent  of  the  local  authorities,  their 
right  to  impose  conditions  authorizes  them 
to  exact  the  payment  of  a  bonus. 

Booth,  Street  Railways,  §  284;  Elliott, 
Railroads,  §  1081 ;  Coving  fon  Street  R.  Co. 
V,  Covington,  9  Bush,  127 ;  Providence  v. 
Union  R.  Co.  12  R.  I.  473;  Allegheny  v. 
66  L.  R.  A. 


Millville,  E.  d  8.  Street  R.  Co.  159  Pa.  411,. 
28  Atl.  202;  Federal  Street  d  P,  Valley  R. 
Co.  V.  Allegheny,  14  Pittsb.  L.  J.  N.  S.  259: 
Pacific  R,  Co.  V,  Leaventcorth  City,  1  DilL 
393,  Fed.  Cas.  No.  10,649 ;  'Sorthem  C  R.  Co. 
V.  Baltimore,  21  Md.  93;  Union  Depot  R, 
Co.  V.  Southern  R.  Co.  106  Mo.  562,  16  S. 
W.  920;  Indianapolis  v.  Consumersi*  Gas 
Trust  Co.  140  Ind.  107,  27  L.  R.  A.  514,  4J> 
Am.  St.  Rep.  183,  39  N.  E.  433;  Newport 
V.  South  Covington  d  C.  Street  R.  Co.  89 
Ky.  29,  11  S.  W.  954. 

By  the  acceptance  of  this  ordinance,  which 
contains  this  condition,  it  became  a  valid 
and  binding  contract. 

Belleville  v.  Citizens*  Horse  R.  Co.  152 
111.  186,  26  L.  R.  A.  681,  38  X.  E.  584; 
Elliott,  Railroads,  $  1081. 

Wilkin,  J.,  delivered  the  opinion  of  the> 
court: 

This  is  an  action  of  debt  brought  by  the 
city  of  Chicago  against  plaintiff  in  error 
to  recover  damages  on  its  bond  in  the  sum- 
of  $25,000.  Damages  were  assessed  at  $2.- 
250,  and  judgment  rendered  for  that  amount 
and  costs,  from  which  plaintiff  in  error 
prosecutes  this  writ. 

The  facts  in  the  case  are  uncontroverted. 
In  February,  1892,  the  city  passed  an  ordi- 
nance granting  to  plaintiff  in  error  author- 
ity to  construct,  maintain,  and  operate  a 
street  railway  on  Twenty-Second  and  other 
streets  in  the  city,  upon  certain  terms  and 
conditions,  among  which  was  the  follow- 
ing: 

"Sec.  8.  Per-Mile  Tax.  The  rights,  priv- 
ileges, and  franchises  herein  conferred  are- 
granted  upon  the  further  condition  and  con- 
sideration that  on  or  after  December  1,  1895.. 
the  said  company  or  their  legal  assigns,  or 
any  person,  firm,  company,  or  corporation 
in  any  way  claiming  under  or  through  them, 
or  o{)erating  the  road  herein  authorized, 
shall  pay  into  the  city  treasury  of  the  city 
of  Chicago,  annually,  for  each  and  ever^- 
lineal  mile  of  their  track  laid  under  the- 
provisions  of  tliis  ordinance,  and  a  propor- 
tionate amount  of  any  fraction  of  a  mile 
laid  as  herein  authorized,  the  sum  of  five 
hundred  dollars    ($500),"  etc. 

Section  11  required  the  company  to  give 
bond  in  the  siun  of  $25,000,  conditioned  for 
the  faithful  observance  and  performance  of 
the  conditions  of  the  ordinance.  Plaintiff 
in  error  accepted  the  ordinance,  and,  in  pur- 
suance of  its  terms,  caused  the  bond  sued 
on  to  be  executed.  Four  and  a  half  miles 
of  track  were  laid  by  it,  but  it  refused  to 
pay  the  sum  ^A-ovided  by  §  8  when  due,  and 
thereupon  this  suit  was  brought. 

The  principal  question  to  be  determined  in 
the  case  is  whether  the  city  had  the  power 
to  impose  the  condition  prescribed  in  5  S> 
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of  the  ordinance  granting  the  right  to  the  | 
defendant  railway  company  to  occupy  the 
street  with  its  tracks.  Our  Constitution 
(art.  11,  §  4)  provides:  "^o  law  shall  be 
passed  by  the  general  assembly  granting  the 
right  to  construct  and  operate  a  street  rail- 
road within  any  city  .  .  .  without  re- 
quiring the  consent  of  the  local  authorities 
having  the  control  of  the  street  or  highway 
proposed  to  be  occupied  by  such  street  rail- 
road." The  24th  clause  of  §  1  of  article  5 
of  the  city  and  village  act  (then  in  force) 
gave  the  city  power  "to  permit,  regulate,  or 
prohibit  the  locating,  constructing,  or  lay- 
ing a  track  of  any  horse  railroad  in  any 
street,  alley,  or  public  place;  but  such  per- 
mission shall  not  be  for  a  longer  time  than 
twenty  years."  Rev.  Stat.  p.  219,  Section 
3  of  the  horse  and  diunmy  act  provides  that 
no  company  shall  have  the  right  to  construct 
its  road  along  any  street  or  alley,  etc.,  with- 
out the  consent  of  the  corporate  authori- 
ties of  such  city,  and  that  ''such  consent  may 
be  granted  for  any  period  not  longer  than 
twenty  years,  on  the  petition  of  the  com- 
pany, upon  such  ternis  and  conditions,  not 
inconsistent  with  the  provisions  of  this  act, 
as  such  corporate  authorities  or  county 
board,  as  the  case  may  be,  shall  deem  for  the 
best  interests  of  the  public."    Id.  p.  571. 

It  is  not  denied  that  the  city  had  the  pow- 
er to  impose  a  money  condition  as  a  license 
fee,  or  to  protect  it  against  liabilities  and 
expenses  occasioned  by  reason  of  the  con- 
sti'uction  of  the  railroad  in  its  streets,  or 
for  expenses  and  the  like  of  defendant  in 
error;  but  it  is  earnestly  insisted  that  this 
ordinance  shows  an  unlawful  attempt  on  the 
part  of  the  municipality  to  sell  its  license, 
and  that  it  is  also  an  unauthorized  attempt 
to  raise  revenue  for  the  purposes  of  munici- 
pal government ;  also  that,  because  the  ordi- 
iiance  contains  other  terms  and  conditions 
for  the  protection  of  the  city  against  loss 
or  disbursements,  such  as  a  license  fee  of 
.$50  per  annum  for  each  car  operated,  there 
is  no  room  for  the  presumption  that  the  con- 
dition for  the  payment  of  this  amount  per 
mile  was  with  a  view  to  such  purposes.  We 
are  unable  to  agree  wuth  counsel  in  these 
contentions.  It  was  clearly  within  the  pow- 
er of  the  council,  by  its  ordinance,  to  make 
this  additional  condition  if  it  so  desired, 
and  the  courts  cannot  indulge  the  presump- 
tion that  the  act  was  done  for  an  illegal 
purpose,  it  being  apparent  that  it  could  be 
done  legally.  It  is  not  claimed  the  con- 
dition is  unreasonable  or  against  public 
policy,  and  therefore  void.  It  is  not  for  this 
court  to  review  the  acts  of  the  city  council 
-which  are  within  its  discretion  and  within 
the  grant  of  power  to  it.  People  ex  ret. 
Bliss  V.  Chicago  West  Div,  R.  Co.  118  111. 
,113,  7  N.  E.  116. 
BC  L.  R.  A. 


But  if  it  were  true,  as  contended  by  coun- 
sel, that  the  purpose  of  the  mileage  tax  was 
to  compensate  the  city  for  granting  the  priv- 
ilege to  the  plaintiff  in  error  to  lay  down  its 
tracks  and  operate  its  street  railway,  it  is 
still,  in  our  opinion,  a  valid  condition,  and 
comes  fully  within  the  scope  of  the  power 
granted  to  the  city  of  §  3  of  the  horse  and 
dummy  act,  supra.  In  Providence  v.  Union 
R,  Co.  12  R.  I.  473,  it  is  said:  "The  defend- 
ant corporation  also  contends  that  it  is 
not  liable  because  the  city  had  no  power  to 
exact  a  pecuniary  compensation  for  the  use 
of  the  streets.  We  do  not  think  this  defense 
is  tenable.  The  charters  of  the  horse-rail- 
road companies  contain  a  provision  that 
nothing  in  the  charters  shall  be  construed 
to  allow  the  companies  to  construct,  use,  or 
continue  their  roads  into,  over,  or  through 
any  street  or  highway  of  the  city,  'unless 
with  the  assent  of  the  city  council  of  said 
city,  and  upon  such  terms  and  conditions, 
and  under  such  rules  and  regulations,  as 
said  city  council  may  impose'  .  .  . 
The  defendant  cites  certain  cases  which  hold 
that  a  municipal  corporation  has  no  right, 
under  a  simple  authority  to  license,  to  de- 
mand money  for  the  license  beyond  a  small 
fee  for  incidental  expenses.  The  ground  of 
decision  in  those  cases  is  that  the  powder  to 
license  is  a  mere  police  power,  and  there- 
fore cannot  be  exercised  with  a  view  to  reve- 
nue, unless  conferred  in  terms  which  plain- 
ly authorize  it.  But  the  power  here  con- 
ferred is  not  a  mere  police  power.  Evi- 
dently it  was  conferred,  not  only  for  the 
general  good,  but  also  to  enable  the  city 
to  protect  itself  as  the  body  charged  witli 
the  maintenance  and  repair  of  the  streets^ 
and  it  is  to  be  construed  fairly,  iii  view  of 
its  purpose.  Rails  in  streets  are  a  serious 
annoyance.  They  divert  travel  to  other 
streets,  and  so  necessitate  an  increase  of 
care  and  expense,  not  only  where  they  are 
laid,  but  also  in  such  other  streets.  It  is 
therefore  not  unreasonable  to  require  the 
companies  to  pay  something  for  their  priv- 
ilege. The  city,  in  giving  its  assent,  has 
required  it;  and  the  companies,  in  accept- 
ing the  assent,  have  agreed  to  comply  with 
the  requirement.  We  think  the  agreement 
binds  them."  The  following  cases,  under 
statutes  not  materially  different  from  ours, 
are  to  the  same  effect:  Allegheny  v.  Mill- 
ville,  E.  <£  S.  Street  R,  Co,  159  Pa.  411,  28 
Atl.  202;  Federal  Street  R,  Co.  v,  Allegheny, 
14  Pittsb.  L.  J.  N.  S.  259 ;  Covington  Street 
R.  Co.  V.  Covington,  9  Bush,  127. 

Booth,  in  his  work  on  Street  Railways  ( S 
284),  deduces  from  the  authorities  the  con- 
clusion that  the  municipality  has  a  right 
to  exact  a  money  consideration  for  its  con- 
sent to  the  occupancy  of  its  streets,  and 
says:     "The  right  to  exact  compensation  in 
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money,  otherwise  called  a  bonus,  is  justi- 
fied on  the  ground  that  the  right  to  use  a 
street  already  graded  as  a  roadbed  is  a 
valuable  privilege,  and  because  the  occupa- 
tion of  the  streets  by  cars  interferes  to 
some  extent  with  their  use  by  other  travel- 
ers. Where  the  enjoyment  of  the  franchise 
depends  upon  the  consent  of  the  local  au- 
thorities, their  right  to  impose  conditions 
authorizes  them  to  exact  the  payment  of  a 
bonus."  Judge  Elliott,  in  his  recent  and 
/ible  work  on  Railroads  (§  1081),  lays  down 
substantially  the  same  doctrine. 

It  is  said  the  public,  for  the  best  inter- 
ests of  which  the  city  council  must  act,  is 
not  the  public  within  the  limits  of  the  city, 
but  that  by  the  term  "public"  is  meant  "the 
body  of  the  people  at  large;  the  people  of 
the  neighborhood;  the  community  at  large, 
without  reference  to  geographical  limits;" 
citing  Baker  v.  Johnston,  21  Mich.  319.  We 
do  not  deem  it  important  to  here  determine 
the  meaning  of  the  word  "public,"  as  used 
by  the  legislature.  Certainly  there  is  noth- 
ing shown  in  this  record  to  justify  the  pre- 
sumption that  the  city  coimcil  used  the 
word  in  a  sense  other  than  that  placed  upon 
it  by  the  legislature. 

It  is  again  insisted  that  the  condition  em- 
bodied in  S  8  of  the  ordinance  is  violative 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States,  of  $  2  of  the  Bill  of 
Rights  of  the  Constitution  of  this  state, 
and  of  §  22  of  article  4  of  the  latter  Con* 
stitution.  The  position  is  that  each  of  these 
is  violated  because  the  railway  company  is, 
by  the  condition,  denied  the  equal  protec- 
tion of  the  laws  of  its  property  without  due 
process  of  law;  that  a  general  law  may  be 
made  applicable  to  all  street  railways  in  the 
city,  but  no  special  ordinance  can  be  en- 
acted; and  it  is  insisted  that,  because  other 
ordinances  have  been  adopted  by  the  city 
granting  privileges  to  other  railway  com- 
panies to  occupy  the  streets  without  exact- 
ing this  condition,  the  latter  provision  has 
been  violated.  We  think,  with  counsel  for 
the  city,  that,  the  statute  having  given  the 
municipality  power  to  grant  or  withhold  its 
consent  as  "it  shall  deem  for  the  best  in- 
terest of  the  public,"  the  power  being  dis- 
cretionary, it  is  manifestly  not  to  be  exer- 
cised by  a  general  ordinance  applicable  alike 
to  all  cases,  but  each  case  must  be  acted 
upon  with  reference  to  its  peculiar  condi- 
tions and  circumstances.  If,  in  the  exer- 
cise of  its  sound  discretion,  the  city  coun- 
cil shall  determine  that  the  best  interests  of 
the  public  do  not  require  the  imposition  of 
any  conditions  whatever,  it  may  grant  its  li- 
cense without  qualification;  but  if,  on  the 
other  hand,  the  public  interest  requires  that 
66  L.  R.  A« 


the  occupancy  of  particular  streets,  under 
peculiar  conditions,  demands  that  certain 
exactions  shall  be  made  of  the  company  for 
the  privilege  conferred,  then  the  city  coun- 
cil has  a  right  to  so  provide,  and  no  con- 
stitutional right  or  privilege  is  interfered 
with.  There  is  no  general  law  of  the  state 
of  Illinois,  nor  is  there  an  ordinance  of  the 
city  of  Chicago,  requiring  all  street-railway 
companies  to  pay  a  mileage  tax;  but,  aa  we 
have  before  said,  discretionary  power  is 
conferred  by  the  legislature  upon  the  city 
council  to  impose  such  a  condition  upon 
giving  its  consent  to  any  particular  com- 
pany to  occupy  its  streets. 

We  are  also  of  the  opinion  that,  even 
though  it  might  be  held  that  the  condition 
upbn  which  the  permit  or  license  was  g^nt- 
ed  to  the  defendant  railway  company  was 
ultra  inres,  the  city  not  having  the  power 
to  impose  it,  nevertheless,  the  ordinance 
having  been  accepted  by  the  company  with 
the  condition  attached,  agreeing  thereby  to 
perform  it,  it  became  a  valid  contract  be- 
tween it  and  the  city,  the  validity  of  which 
the  defendant  is  now  estopped  to  deny.  The 
act  of  the  city  in  imposing  the  condition 
cannot  be  treated  as  against  public  policy  or 
prohibited  by  statute,  and  void,  and  there- 
fore, having  accepted  the  contract  in  its 
entirety  and  enjoyed  the  benefits  for  whiph 
it  agreed  to  pay  the  amount  prescribed,  it 
cannot  now  repudiate  that  contract.  Kadish 
V.  Garden  City  Equitable  Loan  d  Bldg,  Aaso. 
151  111.  531,  42  Am.  St.  Rep.  256,  38  N.  E. 
236,-  Cook  County  v.  Chicago,  158  111.  524, 
42  N.  E.  67;  Fulton  v.  Northern  lUinoi* 
College,  158  111.  333,  42  N.  E.  138. 

It  is  well  settled  in  this  state  that  while 
the  granting  of  authority  to  occupy  the  pub- 
lic streets  of  a  city  for  other  than  the  or- 
dinary purposes  of  a  street  is,  in  the  first 
instance,  a  mere  license,  still,  when  that 
license  is  granted  upon  conditions,  and  the 
licensee  has  accepted  the  privilege  and  per* 
formed  the  conditions,  it  becomes  a  contract 
between  the  parties.  Here  it  must  be  ad- 
mitted that  the  defendant  could  only  occupy 
the  streets  of  the  city  with  its  trades  by 
the  consent  of  the  municipal  authorities. 
That  consent  could  be  given  or  withheld,  as 
these  authorities  deemed  proper,  and,  upon 
such  conditions  as  they  considered  for  the 
best  interests  of  the  public,  they  granted 
the  privilege  and  named  the  conditions.  The 
defendant  accepted  without  qualification.  It 
has  availed  itself  of  the  benefits  of  the  con- 
tract, and  now  seeks  to  repudiate  the  con- 
ditions. We  are  unable  to  see  upon  what 
principle,  under  the  law  of  contracts,  it  can 
be  allowed  to  do  so.  We  think,  however, 
that  the  liability  of  the  defendant  upon  ita 
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bond  may  be  properly  placed  upon  the 
broad  ground  that  the  city  council  was  vest- 
ed with  full  power  and  authority  to  impose 
the  condition  and  require  the  bond  for  its 
faithful   performance. 


The  judgment  of  the  Circuit  Court  will  he 
affirmed. 

Petition  for  rehearing  denied  December 
14,  1898. 


KANSAS  SUPREME  COURT. 


Susie  CLARK,  Plff.  in  Err,, 

V, 

COMKISSIONERS  OF  MITCHELL  COUN- 
TY ei  al. 


( 


>Kan. 


) 


'1.  l¥keB  the  eovrt  or  Jvdse  orders  mn 
extensloB  of  time  for  scrTlnv  «  o«se-> 
Btade  nnder  the  proviso  to  |  1,  chap.  380, 
p.  583,  Laws  1903,  the  requirements  of  the 
law  are  satisfied  if  the  order  of  extension  be 
Hied  with  the  clerk  of  the  court.  The  filing 
of  such  order  constitutes  notice  of  exten- 
sion. 

L  C]i«»ter  112,  p.  179,  of  the  Iaws  of 
1874,  entitled  *«An  Act  to  Provide  for 
Opening  PriTate  Roads  or  Highways'* 
(if  6053-6055,  Oen.  Stat.  1901),  is  unconsti- 
tutional, for  the  reason  that  it  authorizes 
the  taking  of  private  property  for  private 


(June  11,  1904.) 

ERROR  to  the  District  Court  for  Mitchell 
County  to  review  a  judgment  in  favor 
of  defendants  in  proceedings  brought  to  es- 
tablish a  private  highway.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  A.  Lnta  for  plaintiff  in  er- 
ror. 

Mr.  J.  E.  Tlce  for  defendants  in  error. 

Suitli,  J.,  delivered  the  opinion  of  the 
court: 

1.  A  motion  to  dismiss  the  petition  in 
error  has  been  made  on  the  ground  that  the 
provisions  of  §  1,  chap.  380,  p.  583,  of  the 
Laws  of  1903,  respecting  the  extension  of 
time  for  making  a  case  have  not  been  com- 
plied with.  Judgment  was  entered  on  April 
20,  1903.  On  that  day  the  time  was  ex- 
tended, and  plaintiff  in  error  allowed  until 
August  let,  following,  to  make  and  serve  a 
case  made  on  defendants  in  error.  The  lat- 
ter were  allowed  until  August  10th  to  sub- 
mit amendments,  the  case  to  be  settled  on 

*lIeadnote8  by  Smith,  J. 

NoTU. — For  other  cases  In  this  series  as  to 
right  to  condemn  land  to  establish  private  road, 
nee  Logan  .v.  Btogdale,  8  L.  R.  A.  58,  and  cases 
tn  note  thereto ;  Latah  County  v.  Peterson,  16 
1j.  R.  A.  81,  and  note;  Wolton  v.  Dickson,  22 
I^  R.  A.  496 ;  and  Healy  Lumber  Co.  v.  Morris, 
63  I^.  R.  A.  820. 
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five  days'  written  notice  by  either  party. 
Service  of  the  case  was  had  on  defendants 
in  error  June  29,  1903.  The  case  was  set- 
tled and  signed  on  July  17th,  both  parties 
appearing  by  their  attorneys.  No  amend- 
ments were  suggested.  The  point  is  made 
against  the  validity  of  the  case-made  that 
the  record  does  not  show  that  the  notice  of 
extension  was  filed  with  the  clerk  of  the 
district  court.  Section  1,  chap.  380,  p.  583,. 
of  the  Laws  of  1903,  requires  that  the  case- 
made,  or  a  copy  of  it,  shall,  within  ten  days 
after  the  entry  of  judgment,  be  served  on  all 
the  adverse  parties,  or  delivered  to  the  clerk 
of  the  court.  The  section  contains  the  fol- 
lowing proviso:  "That  the  court  or  judge 
before  whom  the  case  was  tried  may,  on  mo- 
tion, order  an  extension  of  time  for  ser>'- 
ing  such  case-made,  which  notice  of  exten- 
sion shall  be  filed  with  the  clerk  of  such 
court."  We  are  of  the  opinion  that  the 
word  "notice,"  used  above,  should  be  rea<l 
"order,"  and  that  the  legislature  intended 
the  order  of  extension  to  be  filed  with  the 
clerk  of  the  court.  If,  however,  the  words 
of  the  statute  are  to  be  taken  literally,  then 
we  think  the  order  of  extension  made  bv 
the  court  or  judge,  and  filed  with  the  clerk, 
satisfies  the  requirement  directing  that  "no- 
tice of  extension"  be  given. 

2.  The  case  on  its  merits  involves  the  con- 
stitutionality of  chapter  112,  p.  179,  Lawn 
1874  (Gen.  Stat.  1901,  {fi  6053-6055),  whicli 
is  entitled  "An  Act  to  Provide  for  Opening 
Private  Roads  or  Highways."     It  reads: 

"Sec.  1.  That  when  any  landholder  who 
has  no  road  or  highway  desires  the  benefit  of 
a  road  or  highway,  such  person  may  peti- 
tion the  county  commissioners  of  the  county 
in  which  such  person  resides  to  open  a  pri- 
vate lane  or  road  to  a  public  highway,  when 
it  shall  be  the  duty  of  said  commissioners  to 
appoint  three  disinterested  viewers  to  view 
and  open  a  lane  or  road  by  the  nearest  and 
most  practicable  route  to  an  established 
highway:  Provided,  that  said  lane  or  road 
shall  follow  or  run  parallel  with  some  sec- 
tion or  subdivision  line;  said  road  not  to 
exceed  2  rods  in  width. 

"Sec  2.  Said  viewers  shall  assess  all  dam> 
ages,  when  damages  are  claimed,  and  the 
road  shall  be  declared  open  when  the  dam- 
ages, if  any,  are  paid. 

"Sec.  3.  That  no  portion  of  the  expense  of 
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viewiiig  and  locating  roads  under  this  act 
shall  be  chargeable  to  the  county  or  state, 
but  shall  be  paid  by  the  person  for  whose 
benefit  the  road  is  located." 

Under  the  express  terms  of  this  law,  a 
landowner  may  petition  the  county  commis- 
sioners to  "open  a  private  lane  or  road  to  a 
public  highway."  The  title  of  the  act  re- 
stricts its  operation  to  private  highways, 
and  in  view  of  chapter  108,  p.  164,  Laws 
1874,  now  incorporated  into  chapter  89, 
Gen.  Stat.  1901,  providing  for  the  opening 
of  public  roads,  passed  at  the  same  session 
of  the  legislature,  it  is  obvious  that  the  later 
law  was  intended  for  purposes  which  oould 
not  be  acconiplished  imder  ^  the  prior  act. 
Section  29,  chap.  108,  p.  174,  Laws  1874 
(Gen.  Stat.  1901,  S  6044),  reads  as  fol- 
lows: 

''Sec.  29.  That  whenever  the  premises  of 
any  person  in  this  state  shall  be  so  com- 
pletely surrounded  by  adjoining  lands,  the 
property  of  other  persons,  as  to  be  without 
access  to  any  public  highway,  then  such  per- 
son may  petition  the  board  of  county  com- 
missioners of  the  county  in  which  such 
premises  lie  for  a  road  through  some  por- 
tion of  the  adjoining  lands,  and  the  board 
shall,  on  the  presentation  of  such  petition, 
proceed,  in  accordance  with  the  provisions 
of  the  foregoing  sections,  to  lay  out  such 
road,  make  returns  of  plats,  and  allow 
damages,  if  any  should  be  held  or  allowed; 
Provided,  said  road  shall  not  exceed  25  feet 
in  width,  and  be  laid  out  \ipon  the  sec- 
tion or  half -section  lines  when  practicable." 

Under  the  above  section  of  the  general 
road  law,  ample  relief  is  afforded  to  a  land- 
owner whose  premises  are  so  completely  sur- 
rounded by  adjdining  lands  as  to  be  with- 
out access  to  any  public  highway.  If  his  pe- 
tition for  a  road  be  granted,  and  the  high- 
way established,  under  the  general  law,  it 
is  public  in  character.  No  necessity  exist- 
ed for  the  enactment  of  chapter  112,  p.  179, 
Laws  1874,  except  for  the  purpose  indicated 
by  its  title,  which  is  to  provide  for  open- 
ing private  highways  as  distinguished  from 
public  roads.  Tlie  legislature  emphasized 
the  difference  between  private  and  pub- 
lic roads  by  the  passage  of  the  two  acts. 
Under  §  10,  chap.  108,  p.  169,  Laws  1874 
'.Gen.  Stat.  1901,  §  6025),  the  county  com- 
missioners, on  the  coming  in  of  the  viewer's 
report,  are  prohibited  from  opening  the 
road,  unless,  when  opened,  it  will  be  of 
public  utility.  Again,  by  §  18  (Gen.  Stat. 
1901,  §  6033)  all  male  persons  between 
twenty-one  and  forty-five  years  of  age,  who 
have  resided  thii*ty  days  in  the  state,  and 
who  are  capable  of  performing  labor  on 
public  highways,  are  made  liable  to  perform 
two  days'  work  each  year  on  the  public 
roads,  furnish  a  substitute,  or  pay  $1.50  per 
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day  to  the  road  overseer,  to  be  expended  in 
repairs  on  the  public  roads.  By  §  20  (Gen. 
Stat.  1901,  §  6035)  a  failure  to  perform  the 
two  days'  work  or  pay  the  amount  stated 
is  declared  to  be  a  misdemeanor,  punishable 
by  fine.  Under  the  rules  of  construction  ap- 
plicable to  penal  laws,  no  person  would  be 
amenable  to  fine  for  refusal  to  do  work  in 
improving  or  repairing  a  road  laid  out  un- 
der "An  Act  to  Provide  for  Opening  Pri- 
vate Roads  or  Highways,"  when  the  penalty 
for  his  default  is  found  in  a  law  applicable 
to  public  highways  only. 

We  are  asked  to  proclaim  by  judicial  fiat 
that  roads  designated  by  the  lawmakers  as 
"private  highways"  are  public  in  character. 
To  so  declare  would  be  an  aggressive  and 
unwarranted  invasion  into  the  domain  of 
l^slation,  from  which  courts  are  excluded. 
We  are  confined  in  jurisdiction  and  power  to 
the  field  of  interpretation  of  legislative  acts. 
A  law  plain  in  its  meaning,  with  a  purpose 
clear  and  well-defined,  without  ambiguities, 
ought  to  rest  secure  from  judicial  distor- 
tion, leaving  the  responsibility  for  its  fail- 
ure to  fulfil  an  expected  object  with  its 
legislative  creators.  A  refer<moe  to  S  3, 
chap.  112,  p.  179,  Laws  1874,  now  under  con- 
sideration, leaves  no  doubt  of  the  personal 
and  private  nature  of  a  road  established 
under  its  authority.  It  is  provided  that  no 
portion  of  the  expense  of  viewing  and  locat- 
ing the  road  shall  be  chargeable  to  the  coun- 
ty, or  state,  "but  shall  be  paid  by  the  per- 
son for  whose  benefit'  the  road  is  located." 
This,  in  connection  with  the  1st  section, 
which  speaks  of  "a  private  lane  or  road," 
leaves  no  latitude  for  construing  the  wotds 
used  otherwise  than  according  to  their  plain 
and  obvious  sense.  The  case  of  Lockerman 
V.  Chase  County,  27  Kan.  659,  cited  as  au- 
thority by  plaintiff  in  error,  is  somewhat 
confusing  and  difficult  to  understand.  Tlie 
learned  justice  who  wrote  the  opinion  had 
before  him  the  Compiled  Laws  of  1879, 
where  the  two  chapters,  108  and  112  of  the 
Session  Laws  of  1874,  are  run  together, 
making  chapter  89  of  the  Compiled  Laws  of 
1879.  Tliere  is,  however,  in  the  opinion,  a  ci- 
tation and  seeming  approval  of  Bankhcad  v. 
Broum,  25  Iowa,  540,  which  is  an  authority 
of  much  weight  on  the  question  involved. 
The  law  passed  on  in  the  Iowa  case  was  en- 
titled "An  Act  for  the  Establishment  of 
Private  Roads  in  Iowa,"  enacted  in  1886.  It 
is  found  in  a  note  at  page  542  of  the  report, 
and  does  not  differ  materially  from  chapter 
112,  p.  179,  Laws  1874,  above  set  out.  In 
holding  the  law  unconstitutional,  as  an  at- 
tempt to  appropriate  private  property  for 
prii'ate  use,  Chief  Justice  Dillon  said:  "If 
the  road  now  in  question  had  been  estab- 
lished as  a  public  road  under  the  general 
road  law  (as  we  confess  we  do  not  see  why 
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it  might  not  have  been),  there  would,  in  our 
minds,  be  no  doubt  as  to  its  validity,  al- 
though it  does  not  exceed  a  half  mile  in 
length,  and  traverses  the  lands  of  but  a 
single  owner.  For  the  right  to  take  land 
for  a  public  road — that  is,  a  road  demanded 
by  the  public  convenience,  as  an  outlet  to 
a  neighborhood,  or,  it  may  be,  as  I  think, 
for  a  single  farmer  without  other  means  of 
-communication — cannot  depend  upon  the 
length  of  the  road,  or  the  number  of  per- 
sons through  whose  property  it  may  pass. 
With  respect  to  the  act  of  1866,  we  are  of 
■opinion  that  roads  thereunder  established 
a.re  essentially  private;  that  is,  are  the  pri- 
vate property  of  the  applicant  therefor,  be- 
cause: First.  The  statute  denominates 
them  'private  roads,'  and  is  entitled  'An  Act 
to  Provide  for  Establishing  Private  Roads.' 
If  the  roads  established  thereunder  were  not 
intended  to  be  private,  and  different  from 
ordinary  and  public  roads,  there  was  no 
necessity  for  the  act.  Second.  Such  road 
may  be  established  upon  the  petition  of  the 
applicant  alone,  and  he  must  pay  the  costs 
ajid  damages  occasioned  thereby,  and  per- 
form such  other  conditions  as  to  fences,  etc., 
AS  the  board  may  prescribe.  Third.  The  pub- 
lic are  not  bound  to  work  or  keep  such  roads 
in  repair,  and  this  is  a  very  satisfactory 
test  as  to  whether  a  road  is  public  or  pri- 
vate. Fourth.  We  see  no  reason,  when  such 
:&  road  is  established,  why  the  person  at 
whose  instance  this  was  done  might  not  lock 
-the  gates  opening  into  it,  or  fence  it  up, 
or  otherwise  debar  the  public  of  any  right 
thereto."  To  the  same  effect,  see  Btack- 
num  V.  Halves,  72  Ind.  616 ;  Wild  v.  Deig, 
AZ  Tnd.  466,  13  Am.  Rep.  399;  Sa4Xer  v. 
Jjangham,  34  Ala.  311;  Logan  v.  Stogsdale, 
123  Ind.  372,  8  L.  R.  A.  68,  24  N.  E.  136; 
Richai-da  v.  Wolf,  82  Iowa,  368,  31  Am.  St. 
Rep.  501,  47  N.  W.  1044;  Dickey  v.  Tenni- 
sorty  27  Mo.  373;  Elliott,  Roads  &  Streets, 
^d  ed.  §  192 ;  Wiiham  v.  Oahum,  4  Or.  318, 
18  Am.  Rep.  287 ;  Va/mer  v.  Ma/rtin,  21  W. 
Va.  634.  The  case  of  Masters  v.  McHoUand, 
12  Kan.  17,  relied  on  by  counsel  for  de- 
fendants in  error,  does  not  support  his  con- 
tention. There  the  road  was  laid  out  under 
the  provisions  of  chapter  89,  Gen.  Stat.  1868, 
— a  general  road  law  relating  to  public  high- 
ways. The  court  said:  "Neither  the  find- 
ings nor  the  testimony  show  that  this  was 
other  than  a  public  road.  Its  condenmation 
was  sought  in  the  ordinary  proceedings  for 
•condemning  public  roads.  It  was  pro- 
nounced by  both  viewers  and  county  board 
of  public  utility.  The  expense  of  opening 
is  borne  by  the  public.  All  damages  as- 
eessed  would  have  to  be  paid  by  the  public. 
It  affords  one  citizen  at  least  a  means  of 
•communication  with  the  balance  of  commu- 
nity, and  the  balance  of  community 
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a  means  of  communicating  with  him."  A 
quotation  is  then  made  from  Bankhead  v. 
Brotcfif  26  Iowa,  640,  to  the  effect  that  the 
taking  of  land  from  one  owner,  necessary  to 
establish  a  public  highway  to  enable  an- 
other to  have  an  outlet  to  market,  schools, 
etc,  is  not  in  a  just  sense  the  taking  of 
private  property  for  private  use,  but  for  the 
general  good. 

We  should  have  no  difficulty  in  sustaining 
the  court  below  if  the  road  in  question  had 
been  laid  out  and  established  under  the  gen- 
eral road  law  and  the  road  was  found  to  be 
of  public  utility.  The  legality  of  the  acts 
of  the  viewers  and  county  commissioners 
rests  on  a  law  which  is  in  conflict  with  the 
fundamental  rule  that  private  property  can 
be  appropriated  for  public  use  only.  We  are 
aware  that  the  courts  have  expressed  di- 
vergent views  on  the  proposition  involved. 
See  Sherman  v.  Buiok,  32  Gal.  241,  91  Am. 
Dec.  677,  686,  and  note.  In  the  last  case 
cited  it  is  conceded  that  the  legislature  is 
without  power  to  establish  private  roads, 
in  the  sense  that  they  are  the  property  of 
particular  individuals.  The  court  then  pro- 
ceeds to  declare  that  such  roads  are  pub- 
lic, perverting  the  language  of  the  lawmak- 
ers to  a  meaning  directly  opposite  that  ex- 
pressed in  their  enactment.  We  are  con- 
tent in  the  present  case  to  rdy  on  the  sign 
to  denote  truly  the  thing  signified,  and  not 
distort  by  strained  interpretation  plain  and 
palpable  legislative  expression,  or  by  far- 
fetched reasoning  give  to  well-understood 
language  a  significance  different  from  that 
conveyed  by  the  words  employed. 

The  judgment  of  the  court  below  ufUl  he 
reversed,  with  directions  to  proceed  further 
in  accordance  with  this  opinion. 

All  the  Justices  concur. 


Reuben  M.  MANLEY,  Exr.,  etc.,  of  George 
M.  Manley,  Deceased,  Plff.  in  Err., 

V, 

Anna  0.  PARK. 


( 
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•  1.    One  '«Tho  hold*  tbe  ffvll  leval  title 
to  «  pronilMory  note  by  naalsnment 

may  maintain  an  action  tbereon  against  the 
maker,  notwithstanding  that  he  has  no  bene- 
ficial interest  in  the  proceeds ;  the  assignment 
having  been  made  to  enable  him  to  realize  on 
the  claim  in  the  interest  of  the  original  payee. 

•Headnotes  by  Mason,  J. 

NOTB. — ^Thc  case  of  Stewart  v.  Price,  which  te 
overruled  by  the  decision  above,  is  published  in 
64  L.  R.  A.  681,  with  an  extensive  note  on  the 
question,  Who  is  the  real  party  in  interest 
within  the  meaning  of  statutes  defining  the  par- 
ties by  whom  an  action  must  be  brought? 
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9.    THe  rivlit  of  a  creditor  ha-vinv  -vm- 
rlova    elalniM    aaralnat    a    corporation 

lo  exact  payment  from  a  stockholder  la  not 
such  a  slnjcle  and  indiviaible  demand  that,  by 
placing  one  such  claim  in  judgment  against 
the  stockholder,  be  is  precluded  from  pro- 
ceeding agalnat  bim  upon  the  others. 

(February  6,  1904.t) 

ERROR  to  the  District  Court  for  Atchison 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enforce 
payment  by  one  of  the  stockholders  of  a 
corporation  of  a  bond  which  had  been  ex- 
ecuted  by   it.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jm  F.  Bird,  for  plaintiff  in  error: 

The  bonds  were  turned  over  to  Park  for 
the  purpose  of  enabling  him  to  bring  suit 
thereon.  Such  a  turning  over  of  said  bonds 
did  not  clothe  him  with  a  sufficient  interest 
therein  to  enable  him  to  sue  and  recover 
therepn,  and  to  recover  upon  the  statutory 
liability  of  the  plaintiff  by  reason  of  being 
the  mere  nominal  holder  of  such  bonds. 

Stewart  v.  Price,  64  Kan.  191,  64  L.  R.  A. 
581,  67  Pac  553;  MoConnell  ▼.  Hicks,  64 
Kan.  828,  68  Pac.  651;  Chrisman-Sawyer 
Bkg.  Co.  v.  Independence  Wool  Mfg.  Co, 
108  Mo.  634,  68  S.  W.  1026 ;  Morris  v.  Mc- 
Culloch,  83  Pa.  34;  Bowers  ▼,  Bodley,  4 
111.  App.  279;  Hospes  v.  Northuoestem  Mfg. 
d  Car  Co.  48  Minn.  174,  15  L.  R.  A.  470, 
31  Am.  St.  Rep.  637,  50  N.  W.  1117. 

Defendant's  liability  is  one  created  by  the 
Constitution  and  laws  of  the  state  of  Kam- 
sas,  of  a  contractual,  or  quasi  contractual, 
nature;  and  %uch  cause  of  action  is  entire 
and  indivisible,  and  cannot  form  the  basis 
of  more  than  one  suit  in  favor  of  any  par- 
ticular creditor  no  matter  how  numerous  or 
different  the  claims  of  such  creditor  may  be. 

Cottrell  V.  Manlove,  58  Kan.  405,  49  Pac. 
519 ;  First  ]Vof.  Bank  v.  King,  60  Kan.  733, 
57  Pac.  952;  Brigham  v,  Nathan,  62  Kan. 
245,  62  Pac.  319;  McDonald  v.  Thompson, 
184  U.  S.  71,  46  L.  ed.  437,  22  Sup.  Ct.  Rep. 
297;  Hatokins  v.  Iron  Valley  Furwice  Co. 
40  Ohio  St.  507. 

Although  the  liability  is  statutory,  it  is 
contractual,  or  quasi  contractual,  in  its  na- 
ture. 

Woodtcorth  v.  Bowles,  61  Kan.  569,  60 
Pac.  331 ;  Pacific  Elevator  Co.  v.  Whitbecky 
63  Kan.  102,  88  Am.  St.  Rep.  229,  64  Pac. 
984;  Whitman  v.  National  Bank,  176  U.  S. 
559,  44  L.  ed.  587,  20  Sup.  Ct.  Rep.  477. 

The  liability  of  the  stockholder  is  in  the 
nature  of  a  surety  or  guaranty  of  the  debts 
of  the  corporation. 

Brigham  v.  NatJian,  62  Kan.  243,  62  Pac. 

tCounsel  state  that  this  case  was  removed  to 
the  Supreme  Court  of  the  United  States,  but 
Rubsequently  was  settled  and  dismissed. 
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319;  Pacific  Elevator  Co.  v.  Whitheck,  6$ 
Kan.  102,  88  Am.  St  Rep.  229,  64  Pac  984 : 
Whitman  v.  National  Bank,  176  U.  S.  559,. 
44  L.  ed.  587,  20  Sup.  Ct.  Rep.  477. 

The  liability  of  the  stockholder  is  in  the- 
nature  of  a  surety  or  guaranty  of  the  debt;^ 
of  the  corporation. 

Brigham  v.  Nathan,  62  Kan.  243,  62  Pac. 
319;   Pacific  Elevator  Co.  v.  Whitheck,  %Z 
Kan.  102,  88  Am.  St.  Rep.  229,  64  Pac  984: 
Hawkins  v.  Iron  Valley  Furnace  Co.  40  Ohio 
St.  507. 

And  it  is  not  an  asset  of  the  corporation, 
but  is  an  asset  of  the  vigilant  creditor  of 
the  corporation  who  first  seizes  and  seques- 
ters it  by  a  suit  for  his  own  individual  ben- 
efit. 

Evans  v.  Nellis,  187  U.  S.  271,  47  L.  ed. 
173.  23  Sup.  Ct.  Rep.  74. 

The  causa  in  this  case  is  the  liability  of 
the  defendant,  imposed  by  the  statute,  to 
pay  the  debts  of  the  corporation  to  an 
amount  equal  to  the  amount  of  stock  held 
by  him.  The  causa  arises  from  the  acts 
done  by  the  defendant,  or  from  obligation.<v 
imposed  on  him  by  the  law  governing  the 
case,  and  not  by  anything  that  the  plaintiff 
does,  or  has,  or  suffers,  in  consequence  of 
the  acts  of  tiie  defendant.  One  of  the  tests 
by  which  the  identity  of  the  causa  is  to  be- 
determined  is  to  see  if  the  same  evidence 
will  sustain  both  actions;  and  the  causes  of 
action  are  considered  the  same  when  the- 
same  evidence  equally  supports  either. 

Crips  V.  Talvande,  4  M'Cord,  L.  22;  Bell' 
V.  MeiTifield,  109  N.  Y.  202,  4  Am.  St.  Rep. 
436,  16  N.  E.  55. 

The  debenture  bonds  are  different;  but 
that  has  nothing  to  do  with  the  cause  of 
action,  but  solely  with  the  measure  of  dam- 
ages. 

Fetter  v.  Beale,  1  Salk.  11;  Bawell  v. 
Kenscy,  3  Lev.  179;  Gihhs  v.  Cruikshank, 
L.  R.  8  C.  P.  454;  Brunsden  v.  Humphrey, 
Ir.  R.  11  Q.  B.  Div.  712;  Crips  v.  Talvande, 
4  MTord,  L.  22 ;  Burritt  v.  Belfy,  47  Conn. 
323,  36  Am.  Rep.  79;  Secor  v.  Sturgis,  16 
N.  Y.  548:  Wheeler  8av.  Bank  v.  Tracey^ 
14 1  Mo.  252,  64  Am.  St.  Rep.  505,  42  S. 
W.  946. 

The  cause  of  action  of  the  plaintiff,  be- 
ing grounded  on  the  implied  contract  made 
by  the  Kansas  statute,  'is  a  single  and  in- 
divisible  cause  of  action,  and  cannot  be 
split  up  by  the  plaintiff  and  prosecuted  in 
five  separate  pieces. 

Madden  v.  Smith,  28  Kan.  798 ;  Whitaker 
V.  Hawley,  30  Kan.  326,  1  Pac.  508;  Hois- 
ingtofi  V.  Brakey,  31  Kan.  560,  3  Pac.  353; 
Wichita  d  W.  R.  Co.  v.  Beehe,  39  Kan. 
465,  18  Pac.  502;  German  F.  Ins.  Co.  v. 
Bullene,  51  Kan.  764,  33  Pac.  467:  Bolen 
Coal  Co.  V.  Whittaker  Brick  Co.  52  Kan. 
747,  35  Pac.  810;  Thislcr  v.  Jf tiler,  53  Kan. 


1904. 


Maxley  v.  Park. 


93)^ 


515,  42  Am.  St.  Kep.  302,  36  Pac.  1060; 
Burdge  v.  Kelchner,  66  Kan.  642,  72  Pac. 
232;  Wells  V.  Hiokoa,  1  Kan.  App.  485,  40 
Pac.  821;  Bitohin  v.  Campbell,  2  W.  Bl. 
827;  DeWeeae  v.  Smith,  97  Fed.  300; 
Hughes  v.  Dundee  Mortg.  Trust  Invest*  Co, 

26  Fed.  831 ;  Stark  v.  fiftorr,  94  U.  S.  477, 
24  L.  ed.  276;  lfo*><f  v.  United  States,  96 
U.  S.  430,  24  L.  ed.  703 ;  Colvin  v.  Corwin, 

15  Wend.  657;  Bendemagle  v.  Cocks,  19 
Wend.  207,  32  Am.  Dec.  448;  Kaehler  v. 
/>0&&6rpttli2,  60  Wis.  256,  18  N.  W.  841; 
Crips  V.  Talvande,  4  M'Cord,  L.  22 ;  Beronio 
V.  Southern  P.  R.  Co,  86  Cal.  415,  21  Am. 
St.  Rep.  57,  24  Pac.  1093;  Woolverton  v. 
Baker,  98  Cal.  628,  33  Pac.  731 ;  Burritt  ▼. 
Belfy,  47  Conn.  323,  36  Am.  Rep.  79;  At- 
lanta Elevator  Co,  v.  Fulton  Bag  d  Cotton 
Mills,  106  Ga.  427,  32  S.  E.  541;  Camp  v. 
Morgan,  21  111.  256;  Casselherry  v.  Forquer, 

27  111.  170;  Rosenmueller  t.  Lamps,  89  111. 
213;  31  Am.  Rep.  74;  Sweeny  v.  Daugherty, 
23  Iowa,  291 ;  Booly  y.  Eastman,  28  Wash. 
564,  68  Pac.  1039;  Wheeler  Sav,  Bank  v. 
Tracey,  141  Mo.  252,  64  Am.  St.  Rep.  505, 
42  S.  W.  946;  Erwin  v.  Lynn,  16  Ohio  St. 
539;  1  Enc.  PI.  &  Pr.  p.  148,  VI.;  1  Century 
Digest,  ool.  1389,  §  550. 

If  the  stock  subscription  of  the  defendant 
constitutes  an  implied  contract  on  his  part 
to  pay  the  debts  of  the  Kansas  Trust  k 
Banking  Company,  then  it  can  give  rise  to 
one,  and  only  one,  cause  of  action. 

Madden  v.  Smith,  28  Kan.  798;  Houston 
-v.  Delahay,  14  Kan.  125;  Barton  County  v. 
Plumb,  20  Kan.  147;  McDowell  v.  Oibson, 
58  Kan.  607,  50  Pac.  870;  Phillips  v.  Berick, 

16  Johns.  137,  8  Am.  Dec.  299. 

All  of  the  debenture  bonds  of  the  plaintiff 
that  were  chargeable  against  the  defendant, 
by  reason  of  the  Kansas  statute,  that  were 
due,  constitute  one,  and  only  one,  cause  of 
action. 

Bond  ▼.  Weed  Setoing  Mach.  Co.  23  Kan. 
119;  Whitaker  v.  Hawley,  30  Kan.  317,  1 
Pac.  508 ;  Burdge  v.  Kelchner,  66  Kan.  642, 
72  Pac.  232;  Bagot  v.  Williams,  3  Bam.  & 
C.  235 ;  Berdernagle  v.  Cocks,  19  Wend.  207, 
.32  Am.  Dec.  448;  0*Beime  v.  Lloyd,  43  N. 
Y.  248;  Hughes  v.  Dundee  Mortg,  Trust 
Invest.  Co.  26  Fed.  831;  Burritt  y,  Belfy, 
47  Conn.  323,  36  Am.  Rep.  293;  Hill  v.  Joy, 
149  Pa.  243,  24  Atl.  293;  Rosenmueller  v. 
Lampe,  89  111.  213,  31  Am.  Rep.  74;  Joyce 
V.  Moore,  10  Mo.  273;  1  Freeman,  Judgm. 
4th  ed.  S  240 ;  2  Black,  Judgm.  2d  ed.  S  735. 

A  judgment  is  conclusive,  not  only  as  to 
all  matters  that  were  actually  litigated  and 
decided,  but  also  as  to  all  matters  that 
might,  under  the  pleadings,  have  been  liti- 
guted  and  decided. 

State  Bank  v.  Rude,  23  Kan.  143; 
Townsdin  v.  Shrader,  39  Kan.  286,  18  Pac. 
186;  Marion  County  v.  Welch,  40  Kan. 
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767,  20  Pac.  483;  Oldham  v.  Stephens,  45^ 
Kan.  369,  11  L.  R.  A.  432,  25  Pac.  863; 
Challiss  v.  Atchison,  45  Kan.  22,  25  Pac. 
228;  Chicago,  K,  d  W,  R.  Co,  v.  Andersoty 
County,  47  Kan.  766,  29  Pac.  96;  Sanford  v. 
Oberlin  College,  50  Kan.  342,  31  Pac.  1088; 
Penncll  v.  Fetch,  55  Kan.  78,  39  Pac.  1023; 
John  V,  Farwell  Co,  v.  Lykins,  59  Kan.  96,. 
52  Pac.  99;  Hood  v.  Bain,  61  Kan.  858, 
59  Pac.  275;  Wells  v.  Hickox,  1  Kan.  App. 
485,  40  Pac.  821;  Haseltine  y.  Qilliland,  2 
Kan.  App.  456,  43  Pac.  88 ;  Fetter  v.  Beale, 
1  Salk.  11;  Bawell  y.  Kensey,  3  Lev.  179; 
Pinney  v,  Barnes,  17  Conn.  420;  O'Neal  v. 
Brown,  21  Ala.  482;  McCaffrey  v.  Carter,. 
125  Mass.  330;  Buck  y.  Wilson,  113  Pa.  423,. 
6  Atl.  97. 

A  judgment  is  not  only  conclusive  as  to- 
all  matters  that  could  have  been  litigated 
under  the  pleadings,  but  it  is  also  conclu- 
sive as  to  all  matters  that  might  have  been- 
litigated  under  amended  pleadings. 

Wichita  d  W,  R,  Co,  y.  Beebe,  39  Kan. 
465,  18  Pac.  502;  Hentig  v.  Redden,  46  Kan. 
231,  26  Am.  St  Rep.  91,  26  Pac.  701 ;  Ellis^ 
y.  Crowl,  46  Kan.  100,  26  Pac.  454;  Austin^ 
V.  Jones,  47  Kan.  565,  28  Pac.  621;  Peter- 
son v.  Albach,  51  Kan.  150,  32  Pac.  917; 
Roe  y.  Roe,  52  Kan.  724,  39  Am.  St.  Rep. 
367,  35  Pac.  888;  Kirk  y.  Qoodunn,  53  Kan. 
610,  36  Pac.  1057 ;  Price  y.  First  Nat.  Bank, 
62  Kan.  735,  84  Am.  St.  Rep.  419,  64  Pac 
637 ;  Manley  v.  Park,  62  Kan.  553,  64  Pac. 
28;  Missouri,  K,  d  T.  R.  Co,  y.  Labette 
County,  62  Kan.  550,  64  Pac.  56;  Birming- 
ham V.  Leonhardt,  2  Kan.  App.  513,  43  Pac. 
99Q;,  Peterson  y.  Wai-ncr,  6  Kan.  App.  298, 

50  Pac.  1091 ;  Manley  v.  Chandler,  10  Elan. 
App.  597,  Appx.,  63  Pac.  298;  Brunsden  v. 
Humphrey,  L.  R.  11  Q.  B.  Diy.  712;  Damon 
V.  Denny,  54  Conn.  253,  7  Atl.  400 ;  Stark  v. 
Starr,  94  U.  S.  477,  24  L.  ed.  276;  Claflin  S 
Kimball  v.  Mather  Electric  Co,  87  Fed.  796; 
Woolverton  v.  Baker,  98  Cal.  628,  33  Pac» 
731;  Kaehler  v.  Dobberpuhl,  60  Wis.  256, 
18  N.  W.  841 ;  Brannenburg  v.  Indianapolis,, 
P.  d  C,  R.  Co.  13  Ind.  103,  74  Am.  Dec.  250; 
1  Freeman,  Judgm.  4th  ed.  $222;  1  Enc  PL 
&  Pr.  p.  150. 

The  rule  as  to  res  judicata  applies  as 
well  to  facts  settled  and  adjudicated  as  ta 
causes  of  action. 

Whitaker  v.  Hawley,  30  Kan.  327,  1  Pac. 
508 ;  Fumeaux  v.  First  Nat,  Bank,  39  Kan. 
144,  7  Am.  St.  ReJ).  641,  17  Pac  854;  Chi- 
cago, K,  d  W,  R.  Co,  y.  Anderson  County^ 
47  Kan.  766,  29  Pac.  96 ;  McEntire  v.  Wil- 
liamson, 63  Kan.  275,  65  Pac.  244 ;  Garden 
City  V.  Merchants'  d  F.  Nat.  Bank,  65  Kan. 
345,  93  Am.  St.  Rep.  284,  69  Pac  325;  Peru 
Plow  d  W.  Co.  V.  Ward,  6  Kan.  App.  289, 

51  Pac.  805;  Bishop  y.  Smith,  0  Kan.  App. 
602,  58  Pac  493;  Whitaker  y.  Johnson 
County,  12  Iowa,  595. 
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The  cause  of  action  of  the  plaintiff  in 
these  cases  was  merged  or  "drowned''  in  the 
firnt  judgment  that  he  obtained  against  the 
xlefendant  in  the  Atchison  county  district 
'Court. 

Price  V.  First  Nat  Bank,  62  Kan.  735, 
84  Am.  St.  Rep.  419,  64  Pac.  637;  Atchison, 
T.  d  S.  F,  R.  Co,  V.  Cross,  63  Kan.  564,  66 
Pac.  620;  Shaituck  v.  Ellas,  65  Kan.  298, 
68  Pac.  1092 ;  Remington  Paper  Co.  v.  Hud- 
son, 64  Kan.  43,  67  Pac.  636;  Buckland  v. 
Johnson,  15  C.  B.  145;  Pinney  v.  Barnes,  17 
Oonn.  420;  Dooly  v.  Eastman,  2&  Wash. 
564,  68  Pac.  1039 ;  Vieno  v.  Gibson,  85  Tex. 
432,  21  S.  W.  1028;  Houston  v.  Bartlett 
(Tex.  Civ.  App.)  68  S.  W.  730;  O'Neal  v. 
Broum,  21  Ala.  482 ;  Tourville  ▼.  Wabash  R. 
Co.  148  Mo.  614,  71  Am.  St.  Rep.  650,  50  S. 
W.  300;  Beronio  v.  Southern  P.  R.  Co.  86 
<:;al.  415,  21  Am.  St.  Rep.  57,  24  Pac.  1093; 
1  Freeman,  Judgm.  4th  ed.  fifi  215,  222. 

Messrs.  Jaekson  ft  Jaekaon,  for  de- 
fendant in  error: 

The  bpnd  was  assigned  and  transferred  by 
the  original  payee  to  the  plaintiff.  Such  con- 
tract was  transferable  by  assignment  or  de- 
livery. 

Gen.  Stat.  1901,  6  4456;  Williams  v.  Nor- 
ton, 3  Kan.  295;  Mc  Crum  v.  Corby,  11  Kan. 
464;  Washington  v.  Hobart,  17  Kan.  277; 
Schnier  v.  Fay,  12  Kan.  184;  Stewart  v. 
BaJderston,  10  Kan.  13.1 ;  Krapp  v.  Eldridge, 
33  Kan.  108,  5  Pac.  372 ;  Kansas  City,  Ft.  S. 
46  M.  R.  Co.  y.  Cunningham,  7  Kan.  App.  51, 
51  Pac.  972;  Graham  v.  Wilson,  6  Kan. 
489. 

The  point  that  the  plaintiff  was  not  the 
proper  plaintiff  or  the  real  party  in  interest 
is  not  involved,  not  having  been  presented 
in  the  trial  court.  The  fact  that  the  bonds 
were  all  due  does  not  convert  the  several 
•causes  of  action  upon  each  one  into  a  single 
•cause  of  action. 

3  Lewis's  Bl.  Com.  116;  Pom.  Rem.  k 
Rem.  Rights,  S  453;  Moak's  Van  Santvoord, 
PI.  256;  1  Enc.  PI.  &  Pr.  p.  116;  Atchison, 
T.  d  8.  F.  R.  Co.  V.  Rice,  36  Kan.  593,  14 
Pac  229;  FuUenwider  v.  Etoing,  30  Kjin. 
15,  1  Pac.  300;  Magill  v.  Parsons,  4  Conn. 
317;  Ex  parte  Davis,  41  Me.  38;  Badger  v. 
Gilmore,  37  N.  H.  457;  Lightfoot  v.  Grove, 
6  Heisk.  473;  People  v.  Clarke,  10  Barb. 
120;  McBride's  Appeal,  72  Pa.  480;  Marlatt 
V.  Perrine,  17  N.  J.  Eq.  49^  Bliss,  Code  PI. 
§  118;  Secor  v.  Sturgis,  16  N.  Y.  548;  Nath- 
ans V.  Hope,  77  N.  Y.  420;  Whitman  v.  Na- 
tional Bank,  176  U.  S.  559,  44  L.  ed.  587, 
20  Sup.  Ct.  Rep.  477;  Pacific  Elevator  Co. 
V.  Whitbeck,  63  Kan.  102,  88  Am.  St.  Rep. 
220,  64  Pac.  984.  • 

Each  bond  was  a  separate,  entire  contract, 
find  plaintiff  could  have  maintained  sepa- 
rate notions  upon  each  bond,  or  united  them 
66  L.  R.  A. 


in  one  action  by  proper  counts  separately 
stated  and  numbered. 

Jackson  County  y.  Hoaglin,  5  Kan.  558; 
Stewart  y.  Balderston,  10  Kan.  131 ;  Pieroe 
V.  Bicknell,  11  Kan.  262;  Wurlitzer  v. 
Suppe,  38  Kan.  31,  15  Pac  863;  Eisenhouer 
V.  Stein,  37  Kan.  281,  15  Pac  167;  Ambrose 
V.  Parrott,  28  Kan.  693;  Madden  y.  Smith, 
28  Kan.  798;  Parris  y.  Hightower,  76  Ga. 
631;  Krofishage  v.  Chicago,  M.  d  St.  P.  H. 
Co.  45  Wis.  500;  Caldicell  v.  Caldwell,  2 
Bush,  446;  Cromwell  y.  Sao  County,  94  U. 
S.  351,  24  L.  ed.  195;  Fox  v.  Phyfe,  36  Misc. 
207,  73  N.  Y.  Supp.  149;  Joyce  y.  Spafford, 
101  111.  App.  422;  Secor  v.  Sturgis,  16  N.  Y\ 
548;  Millard  v.  A^souri,  K.  d  T.  R.  Co. 
86  N.  Y.  441 ;  ContinentcU  Ins.  Co.  v.  Ward, 
50  Kan.  346,  31  Pac  1079;  2  Parsons,  Contr. 
517;  Perkins  y.  Hart,  11  Wheat.  237,  6  Ll 
ed.  463 ;  1  Beach,  Modem  Law  of  Contracts, 
§731;  Lucesco  Oil  Co.  v.  Brewer,  66  Pa. 
351;  Bank  of  Antigo  y.  Union  Trust  Co. 
149  111.  343,  23  L.  R.  A.  611,  36  N.  K  1029; 
Abbey  y.  W.  B.  Grimes  Dry  Goods  Co.  44 
Kan.  415,  24  Pac.  426;  Woodux}rth  v. 
Bowles,  61  Kan.  569,  60  Pac.  331;  McDon- 
nell v.  Alabama  Gold  L.  Ins.  Co.  85  Ala. 
401,  5  So.  120;  Pacifio  Elevator  Co.  y.  Whit- 
beck,  63  Kan.  102,  88  Am.  St.  Rep.  229,  64 
Pac.  984;  Remington  Paper  Co.  y.  Hudson, 
64  Kan.  43,  67  Pac.  636;  Brigham  v.  Na- 
than, 62  Kan.  243,  62  Pac.  319;  Cooper  y. 
Ives,  62  Kan.  395,  63  Pac.  434;  United 
States  Nat.  Batik  y.  Magnuson,  57  Kan. 
573,  47  Pac  518;  1  Cook,  Stock  &  Stock- 
holders, 3d  ed.  §  218. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Richard  A.  Park,  who  is  succeeded  by 
Anna  0.  Park,  held  a  debenture  bond  issued 
by  a  corporation  in  which  George  Manley 
owned  stock.  The  corporation  having  sus- 
pended business  for  more  than  a  year,  and 
Manley  having  died,  Park  sued  the  executor, 
Reuben  M.  IManley.  as  a  stockholder,  on  the 
bond,  and  recovered  judgment,  to  review 
which  this  proceeding  is  brought.  All  the 
questions  just  decided  in  Manley  y.  Mayer 
(Kan.)  75  Pac.  550,  arise  in  this  case.  As 
to  them  nothing  further  need  be  said.  But 
two  additional  questions  are  also  now  pre- 
sented. The  first  relates  to  the  matter  of 
parties.  There  w^as  evidence  that,  while  the 
bond  referred  to  had  been  assigned  to  Park, 
he  had  no  beneficial  interest  therein;  the 
assignment  having  been  made  to  enable  him 
to  realize  on  the  claim  in  the  interest  of  the 
original  payee.  We  are  asked  to  hold,  upon 
the  authority  of  Stewart  v.  Price,  64  Kan. 
191,  64  L.  R.  A.  581,  67  Pac.  553,  that  under 
these  circumstances  he  was  not  the  real 
party  in  interest,  and  could  not  maintain 
the  action.    That  case  was  decided  by  a  di- 
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vided  court,  three  justices  dissenting.  The 
two  conflicting  views  involved  were  there 
fully  discussed,  the  authorities  in  support 
-of  each  being  reviewed.  There  was  no  differ- 
ence of  opinion  on  the  proposition  that  the 
-conclusion  reached  was  at  variance  with  the 
weight  of  authority,  and  in  conflict  with 
-earlier  Kansas  decisions.  For  reasons  there- 
in stated,  we  now  believe  that  the  law  should 
then  have  been  declared  in  accordance  with 
the  minority  opinion,  and  that  it  is  better 
to  make  such  declaration  at  this  time,  than 
to  confirm  that  case  as  an  authoritative 
precedent.  When  the  owner  of  a  note,  for 
reasons  satisfactory  to  himself,  assigns  it  to 
another,  thereby  vesting  in  him  the  full 
legal  title,  the  assignee  becomes,  so  far  as 
the  debtor  is  concerned,  the  real  party  in  in- 
terest. The  original  owner  is  still  the  per- 
«on  to  be*  finally  benefited  by  the  litigation, 
but  his  legal  demand  is  no  longer  against 
the  maker  of  the  note,  but  against  the  per- 
son to  whom  he  has  assigned  it.  When  the 
•obligor  is  sued  by  sueh  assignee  (no  claim 
as  innocent  purchaser  being  involved),  he 
«an  make  any  defense  he  could  have  made 
against  the  assignor;  he  is  fully  protected 
against  another  action;  and  in  no  way  is  it 
A  matter  of  the  slightest  concern  to  him 
what  arrangement  between  the  plaintiff  and 
the  original  creditor  occasioned  the  assign- 
ment. This  being  true,  it  would  be  a  sacri- 
fice of  substance  to  form  to  permit  the  de- 
fendant to  defeat  the  action  by  showing  a 
failure  of  consideration  for  the  transfer,  or 
that  the  plaintiff  was  bound  to  account  to 
his  assignor  for  a  part  or  all  of  the  pro- 
ceeds. We  hold  that  the  objection  urged  to 
the  judgment  on  the  ground  that  plaintiff 
was  not  the  real  party  in  interest  is  untena- 
ble. 

The  second  question  turns  upon  the  fact 
that  the  plaintiff  had  formerly  sued  defend- 
ant and  obtained  a  judgment  against  him 
upon  a  similar  cause  of  action.  It  is  argued 
that  the  creditor  of  a  corporation  has  but 
one  demand  against  a  stodcholder  for  the 
payment  of  all  his  claims  against  the  cor- 


poration, that  he  may  not  split  this  demand 
and  harass  the  stockholder  with  several 
suits,  and  that  when  he  has  once  obtained 
a  judgment  for  any  amount,  based  on  the 
stockholder's  individual  liability,  he  has  ex- 
hausted his  remedy  against  him.  The  prin- 
ciple is  well  settled  that  a  single  demand, 
entire  in  its  nature,  may  not  be  made  the 
basis  of  different  suits,  and,  if  judgment  is 
obtained  upon  one  part  of  it,  that  is  a  final 
adjudication  of  the  whole  matter.  But  this 
principle  cannot  apply  to  the  facts  of  the 
present  case.  It  is  true  that  there  is  a 
sense  in  which  the  action  is  brought,  not 
upon  the  note,  but  on  the  statutory  liability. 
This  is  illustrated  by  the  application  -of  the 
three-year  statute  of  limitations.  On  the 
other  hand,  it  is  recognized  that  the  stock- 
holder's obligation  is  contractual.  In  view 
of  the  statute,  whenever  one  subscribes  to 
stock  in  a  corporation  he  thereby  assumes 
a  liability  as  to  each  and  every  obligation 
of  that  body.  The  corporation  might  be 
sued  in  a  separate  action  upon  each  of  the 
bonds  issued  by  it.  Different  issues  might 
arise  in  each  suit.  Upon  several  judgments 
being  obtained  by  one  person  upon  different 
bonds,  he  might,  upon  failure  to  collect  by 
the  ordinary  means,  charge  a  stockholder,  by 
separate  motion  in  each  case,  with  the  pay- 
ment of  each  and  all  of  the  judgments.  Each 
bond  of  the  corporation  forms  a  good  cause 
of  action  against  it.  Each  bond,  with  the 
fact  of  the  stockholder's  ownership  of  stock, 
forms  a  good  cause  of  action  against  him 
whenever  the  business  of  the  corporation 
has  been  suspended  for  more  than  a  year. 
The  liability  of  the  stockholder  in  this  re- 
gard is  as  broad  as  that  of  the  corporation. 
The  judgment  complained  of  will  be  held 
good  against  this  objection. 

The  judgment  ia  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  opinion  in  Manley  v.  Mayer, 

8Ufn'<L 

All  the  Justices  concur. 
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Parry  L.  DEWEESE,  Receiver  of  First  Na- 
tional Bank  of  Sedalia,  Missouri,  Plff.  in 
Err., 

1?. 

Martha  E.  SMITH  et  at. 

(45  C.  C.  A.  408,  106  Fed.  488.) 

^1.    The  aitatntea  and  the  settled  laiv  of 

♦Headnotes  by  Sanbobk,  Clrcalt  Jadge. 


the  laud  at  the  time  a  contract  is  made 
become  a  part  of  tt,  and  mast  be  read  Into  It. 

2.  The  liability  of  the  shareholders 
of  national  banks  for  their  debts  under 
8  5151  of  the  Revised  Statutes  Is  based  upon 
contract 

8.  The  contract  of  the  shareholder  of 
a  national  bank  "with  the  bank  and 
its  creditors  regarding  its  debts  is  that,  to  an 
amount  not  exceeding  the  par  value  of  his 


Nora. — Bight  to  make  tuocesaive  asaeaamente 
on  aiookholdera  to  pay  aehta. 

It  will  be  found  that  all  the  decisions  made 
^^  L.  R.  A. 


upon  the  exact  point  involved  in  this  note  are 
cases  in  regard  to  the  winding  up  of  national 
banks  by  receivers.    With  the  case  of  the  ordl- 
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shares  of  stock,  and  not  exceeding  his  equal 
and  ratable  proportion,  he  will  pay,  at  such 
times  and  in  such  amounts  as  the  Comptroller 
of  the  Currency  shall  demand,  the  debts  and 
obligations  of  his  bank. 

4.  A  Jadffmemt  for  a  part  of  an  entire, 
Indlrlailble  demand,  all  of  which  is  due 
when  the  action  is  commenced,  is  an  election 
to  take  the  part  In  satisfaction  of  the  whole, 
and  it  estops  the  plaintiff  from  recovering  the 
residue. 

6.  But  a  Jvdffnient  for  a  part  of  such 
a  demand  trlileli  la  dne  does  not  estop 
the  plaintiff  from  maintaining  another  action 
for  another  part  of  the  demand,  which  be- 
comes due  subsequent  to  the  commencement 
of  the  first  action. 

6.    A  indffntent  In  favor  of  the  receiver 


of  an  insolvent  national  bank  for  the- 
recovery  of  an  assessment  made  by  the  Comp- 
troller upon  a  shareholder  does  not  estop  him 
from  maintaining  a  second  action  against  the- 
same  shareholder  for  another  assessment 
which  had  not  been  made,  or  was  not  due. 
when  the  first  action  was  commenced. 
7.  "Wliile  the  eonstmetion  of  atatntea- 
hT  the  oAeera  to  whom  Convreaa  ha» 
intrnated  their  execution  and  the  uni- 
form practice  of  such  officers  are  persuasive* 
and  entitled  to  careful  consideration,  yet  a. 
court  cannot  lawfully  renounce  its  Judicial 
powers;  and  It  is  its  duty.  If  satisfied  upon 
reason  or  authority  that  a  correct  determina- 
tion of  the  qnestlon  before  it  requires  a  deci- 
sion contrary  to  such  construction  and  prac- 
tice, to  render  that  decision. 


nary  "call"  upon  stockholders,  simply  for  the 
amount  unpaid  upon  their  stock  sDhscriptlon, 
whether  made  by  the  going  corporation  or  by 
the  official  liquidator  or  receiver,  and  whether 
to  pay  for  debts,  properly  so  called,  on  winding 
up,  or  for  any  other  purpose,  the  note  is  not 
concerned. 

The  decisions  amply  Justify  the  decision  in 
Dbweese  v.  Smith. 

In  Germanica  Nat.  Bank  v.  Case,  131  U.  S. 
cxLiv.,  Appx.,  and  23  L.  ed.  961,  an  action 
brought  by  a  receiver  to  enforce  a  contribution 
from  the  stockholders  of  an  Insolvent  national 
bank,  a  decree  was  rendered  against  certain 
stockholders  for  70  per  cent  of  the  par  value  of 
their  stock,  with  an  additional  liability  for  such 
further  contributions  up  to  the  par  value  as 
might  be  necessary  to  pay  the  debts  of  the  bank ; 
and  the  Supreme  Court  denied  a  motion  to  dis- 
miss the  appeal  as  to  the  additional  liability  of 
the  stockholders,  the  motion  being  based  upon 
the  Jurisdictional  amount  of  the  claim;  but 
there  is  no  determination  upon  the  point  here 
involved,  in  the  later  decision  in  the  same  case, 
in  99  U.  S.  628,  25  L.  ed.  448. 

In  United  States  v.  Knox.  102  U.  S.  422,  26 
U  ed.  216,  however,  under  unusual  circum- 
stances, a  second  assessment  was  decided  not  to 
be  proper.  The  Comptroller  assessed  each  share- 
holder of  an  insolvent  national  bank  70  per 
cent  of  the  par  value  of  his  stock,  and  ordered 
the  receiver  to  collect  the  assessment,  which 
he  proceeded  to  do  by  filing  a  bill  in  equity,  and 
obtained  a  decree  against  all  the  shareholders 
severally  who  were  within  the  Jurisdiction  of 
the  court,  and  the  cause  was  thereupon  con- 
tinued to  await  any  further  assessment  the 
Comptroller  might  deem  it  proper  to  make ;  and 
upon  the  failure  of  this  assessment,  owing  to 
the  insolvency  of  many  of  the  shareholders,  to 
net  enough  to  pay  the  debts,  one  of  the  creditors 
attempted  to  compel  the  Comptroller  to  order 
a  further  assessment  of  30  per  cent  for  the  dis- 
charge of  the  balance  of  the  debts.  It  was  held 
that  the  Comptroller's  refusal,  upon  the  ground 
that  the  enforcement  of  such  an  assessment 
would  compel  the  solvent  shareholders  to  pay 
the  sums  and  proportions  due  from  the  insol- 
vent shareholders,  was  proper.  Under  the  na- 
tional banking  law,  as  amended  in  1864  (Rev. 
Stat.  8  5151,  U.  S.  Comp.  Stat.  1901,  p.  8465), 
"the  shareholders  of  every  national  banking  as- 
sociation shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another," 
for  all  debts,  and  to  the  extent  of  the  amount  of 
their  stock.  In  the  process  of  fixing  the  amount 
of  the  liability  of  each  shareholder  It  is  neces- 
66  L.  R.  A. 


sary  to  ascertain,  (1)  the  par  value  of  all  the 
stock  of  all  the  shareholders;  (2)  the  amount 
of  the  deficit  to  be  paid  after  exhausting  all  the 
assets  of  the  bank;  (3)  and  then  to  apply  the 
rule  that  each  shareholder  shall  contribute  a 
sum  bearing  the  same  proportion  to  the  whole^ 
deficit  as  his  stock  bears  to  the  whole  amount 
of  the  par  value  of  the  capital  stock  of  the  bank  ; 
but  this  liability  cannot  exceed  the  entire  par 
value  of  his  stock.  The  insolvency  of  one  stock- 
holder, however,  or  his  being  out  of  the  Jaris- 
diction,  cannot  in  any  way  affect  the  liabilltj 
of  another  stockholder;  and  the  Comptroller- 
has,  therefore,  no  right  or  power  to  make  the- 
assessment  demanded,  since  there  is  no  such  lia- 
bility imposed  on  the  solvent  shareholdefs  to 
pay  the  bums  and  proportions  due  from  the- 
shareholders  who  are  insolvent. 

But  the  ultimate  liability  of  a  shareholder  or 
an  insolvent  national  hank,  under  f  5151  of  the 
Revised  Statutes  (U.  8.  Comp.  Stat.  1901, 
p.  8466),  is  for  the  full  amount  of  the  par 
value  of  the  stock,  under  the  conditions  laid 
down  by  the  statute,  if  they  are  found  by  the 
Comptroller  to  exist ;  and  a  mistake  of  that  offi- 
cer in  making  an  estimate  of  the  amount  of  a 
needed  assessment  cannot  be  held  to  release  the- 
shareholder  from  the  full  statutory  liability.  A. 
mistake  of  such  a  character  would  be  natural, 
if  not  inevitable,  in  many  instances,  in  view  of 
the  uncertain  value  of  the  assets.  And  the 
indisposition  in  the  first  instance  to  make  an 
assessment  unnecessarily  large  may  well  excuse 
its  not  being  done  when  there  Is  certainly  no 
statutory  provision  prohibiting,  in  terms,  or  by 
necessary  implication,  further'  assessments  in 
case  the  necessity  for  than  exists.  In  practlct^ 
second  assessments  have  frequently  been  made : 
and  in  a  later  case  the  court  was  of  the  opinion 
that  such  a  course  was  within  the  power  of  the 
Comptroller,  in  the  exercise  of  his  duty,  to  see 
that  the  liability  of  the  stockholder  Is  sufficient- 
ly enforced  to  pay  the  debts  of  the  bank,  and 
that  that  practice  had  been  recognized  as 
proper  by  the  Supreme  Court.  Aldrlch  v.  Yates. 
95  Fed.  78,  Citing  United  States  v.  Knox,  10 
U.  S.  422.  26  L.  ed.  216. 

A  stockholder  in  an  insolvent  national  batik 
having  refused  to  comply  with  the  demand  of 
the  receiver  for  the  payment  of  a  second  pro 
rata  assessment  upon  his  stock,  the  receiver  be- 
gan an  action  at  law  for  the  amount,  and  the 
stockholder  then  filed  a  bill  in  equity  stating 
the  pendency  of  the  action  at  law  and  alleging 
that  the  sum  of  the  first  assessment  levied  up<Ri 
the  shareholders  by  the  Comptroller,  and  of  the 
assets  of  the  bank,  was  largely  in  excess  of  the- 
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S,  Tlie  decision  of  the  Comptroller  of 
the  Carrencjr  that  It  is  neeeaaary  to 
collect,  and  his  requisition  of,  a  certain 
percentage  of  the  liability  of  the  shareholders 
of  a  national  bank,  in  order  to  pay  its  debts, 
Is  not  a  decision  that  a  larger  percentage  will 
not  be  necessary,  and  he  has  plenary  power 
to  make  successive  assessments  until  the  full 
liability  of  the  shareholder  is  exhausted. 

'O.  Under  the  acta  of  Conipreaa  the 
Comptroller  of  the  Currency  la  con- 
atltnted  a  «iva«l  indidal  tribunal  to 
determine  at  what  times  and  what  amounts, 
not  exceeding  the  full  liability  of  the  stock- 
holders. It  is  necessary  to  collect  from  them 
to  pay  the  debts  of  the  bank.  His  decisions 
of  these  questions  are  Impervious  to  collateral 
attack,  and  open  to- avoidance  by  a  court  only 


In  a  direct  attack  upon  them  for  error  of  law, 
fraud,  or  mistake. 

10.  One  Tvho  "would  attack  in  a  Federal 
court  the  deciaion  of  a  quasi  Judicial 
olilper  for  miatalce  of  fact  must  proceed 
In  equity,  and  must  allege  and  prove  the  evi- 
dence before  the  officer  from  which  the  mis- 
take resulted,  the  w^ay  in  which  it  i^as  made, 
and  the  fact  that  In  Its  absence  his  decision 
would  have  been  otherwise,  before  a  court  can 
enter  upon  a  reconsideration  of  the  issue  be- 
fore the  officer. 

11.  The  atatnte  of  limltatlona  doea  not 
commence  to  run  against  the  enforce- 
ment of  the  entire  liability,  or  against  the  en- 
forcement of  any  particular  portion  of  the  lia- 
bility, of  the  shareholder  of  a  national  bank 
to   pay   its  debts   until   the  time  when   the 


<otal  Indebtedness  of  the  bank,  with  interest  to 
the  time  of  the  flrst  assessment :  and  he  prayed 
that  the  Comptroller  and  receiver  be  decreed  to 
repay  to  him  a  certain  sum  representing  the  ex- 
•cess  over  the  amount  lawfully  assessed  against 
him  as  a  stockholder.  In  granting  Judgment 
<]ismi8sing  the  bili,  it  was  held  by  the  circuit 
-coiurt  of  appeals  that  the  point  decided  in  United 
states  V.  Knox,  102  U.  S.  422,  26  L.  ed  216, 
jtitpra  (which  was  relied  upon  by  the  plaintiff), 
-was  that  the  Comptroller  was  not  clothed  with 
the  power  to  make  a  second  assessment  that 
would  in  effect  reciulre  certain  solvent  share- 
holders to  pay.  In  addition  to  the  amount  due 
■snd  paid  by  them,  the  proportionate  sums  due 
on  the  first  assessment  from  certain  insolvent 
shareholders,  and  that  the  solvent  shareholders 
were  not  thus  liable  for  the  default  of  the  In- 
solvent shareholders.  But  that  was  not  the 
proposition  In  this  ease,  since  here  the  flrst  as- 
yiessment  was  fully  paid ;  the  Comptroller  here 
found  the  amount  assessed  insufficient  to  meet 
4ill  the  bank's  liabilities,  including  Interest  on 
the  debts  of  the  bank  accruing  after  the  flrst 
^issessmeut  and  the  expenses  of  the  receivership, 
4ind  in  accordance  with  the  power  and  author- 
ity, judicial  and  executory,  vested  in  him,  had 
levied  a  second  assessment  upon  the  sharehold- 
-ers:  and  in  United  States  v.  Knox,  102  U.  S. 
422,  26  L.  ed.  216.  also,  not  doubting  the  author- 
ity of  the  Comptroller  to  do  this,  the  court 
said :  "Assessments  made  by  the  Comptroller, 
^  .  .  successive  or  otherwise,  not  exceeding 
the  par  value  of  all  the  stock  of  the  bank,  are 
•conclusive  upon  the  stockholders."  The  Comp- 
troller of  the  Currency  has  Jurisdiction  to  en> 
-force  by  assessment  the  Individual  liability  of 
the  stockholders  of  an  Insolvent  national  bank 
•equally  and  ratably,  and  not  one  for  another, 
to  the  extent  of  the  par  value  of  their  stock  in 
the  bank;  an  order  of  the  Comptroller,  acting 
within  this  clearly  defined  authority,  directing 
an  assessment.  Is  absolutely  conclusive  upon 
the  stockholders  of  the  bank,  and  cannot  be  con- 
troverted by  chem  in  any  defense  to  an  action 
based  upon  such  an  assessment.  Against  this 
second  assessment,  it  is  no  defense,  either  at  law 
■or  in  equity,  to  say  that  the  flrst  assessment 
was  more  than  sufficient  to  pay  the  contracts, 
•debts,  and  engagements  of  the  bank.  Whether 
that  assessment  is  sufficient  is  a  question  which 
the  law  has  placed  wholly  within  the  power  of 
the  Comptroller  to  determine,  and  without 
some  showing  of  fraud,  accident,  or  mistake  it 
must  be  deemed  by  the  court  to  have  been  in- 
«ufficient,  and  the  necessity  for  a  second  assess- 
ment conchiflive.  Aldrlch  v.  Campbell,  38  C. 
C.  A.  347,  97  Fed.  60U. 
€Q  L.  R.  A. 


And  the  power  of  the  Comptroller  to  make  a 
second  assessment  was  reaffirmed  in  Studebaker 
V.  Perry.  43  C.  C.  A.  69,  102  Fed.  947 ;  it  was 
also  held  that  this  power  cannot  be  affected  or 
cut  off,  at  the  will  of  the  receiver,  by  his  pro- 
ceeding to  collect  the  flrst  assessment  by  an  ac- 
tion at  law  instead  of  a  bill  in  equity.  The  same 
power  Is  again  recognized  in  Rankin  y.  Big 
Rapids,  133  Fed.  670. 

When  a  receiver  of  a  national  bank  attempt- 
ed to  recover  from  a  stockholder  a  second  as- 
sessment levied  on  his  shares  by  the  Comp- 
troller of  the  Currency,  it  was  even  held  to  be 
no  defense  that  the  defendant  had  paid  in  full 
the  assessment  levied  some  years  before,  and 
that  the  flrst  assessment,  if  It  had  been  col- 
lected by  the  receiver  at  the  time,  together  with 
the  bank's  assets,  if  then  realized  upon,  would 
have  been  sufficient  to  wipe  out  all  the  debts, 
when  it  did  not  appear  that  the  receiver  could 
have  realized  upon  the  assets  at  the  time  of  the 
first  assessment,  and  when,  pending  such  realisa- 
tion, the  bank's  liabilities  were  being  Increased 
by  legal  aud  othf^r  expenses  and  interest  on  the 
indebtedness  until  at  the  time  of  the  second  as- 
sessment the  liabilities  exceeded  the  value  of 
the  assets  and  the  amount  of  the  first  assess- 
ment. Beckham  v.  Hague,  38  Misc.  606,  78  N. 
Y.  Supp.  ly. 

Getting  at  the  same  matter  in  a  different  way, 
in  an  action  to  enforce  the  double  liability  of 
stockholders  of  un  insolvent  corporation,  under 
another  statute  (Minn.  Gen.  Stat.  1894,  chap. 
76),  the  creditors  are  entitled  to  a  Judgment 
against  each  stockholder  foi^  the  full  amount  of 
his  statutory  liability,  even  though  the  amount 
of  the  Judgment  exceeds  the  whole  amount  of 
all  the  corporate  Indebtedness  and  the  costs  and 
expenses  of  the  action ;  but  when  the  aggregate 
amount  of  the  Judgment  exceeds  the  amount  to 
be  satisfied  by  It,  execution  should  not  be  is- 
sued against  some  or  all  of  the  stockholders  for 
the  full  amount  of  the  Judgment  against  each, 
but  the  terms  of  the  Judgment  ought  to  pro- 
vide for  issuing  successive  executions,  at  flrst 
for  each  stockholder's  pro  rata  share  of  the 
indebtedness  and  expenses,  and  then  for  later 
successive  executions  for  any  additional  pro 
rata  amounts  or  assessments  which  may  be 
found  necessary  from  the  failure  to  collect  from 
stockholders  found  to  be  insolvent;  and,  when 
the  indebtedness  and  expenses  are  so  paid  In 
full,  the  balance  of  the  Judgment  against  those 
paying  their  full  share  should  be  satlsfled. 
Harper  v.  Carroll,  66  Minn.  487,  69  N.  W.  610, 
1069.  U  B.  B. 
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Comptroller  has  declared  the  entire  liability* 
or  the  particular  portion  of  It  In  issue,  to  be 
due. 

(February  25,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Mis- 
souri to  review  a  judgment  in  favor  of  de- 
fendants in  an  action  brought  to  enforce  an 
assessment  upon  defendants  as  stockholders 
in  an  insolvent  national  bank.    Reversed. 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  action  at  law  by  the  receiver 
of  an  insolvent  national  bank  to  collect  a 
second  assessment  made  by  the  Comptroller 
of  the  Currency  upon  its  stockholders.  In 
his  petition  the  receiver  alleged  that  the 
Comptroller  made  an  assessment  of  75  per 
cent  of  the  par  value  of  the  stock  on  April 
13,  1895,  payable  May  15,  1895;  that  he 
subsequently  found  that  the  amount  so  as- 
sessed was  insufficient  to  pay  the  debts  of 
the  bank ;  that  an  additional  amount  equal 
to  25  per  cent  of  the  par  value  of  the 
stock  was  required  for  that  purpose;  and 
that  on  February  7,  1899,  he  made  a  fur- 
ther assessment  of  that  amount,  payable 
March  7,  1899,  and  demanded  payment  there- 
of from  the  defendants,  who  are  stockhold- 
ers. The  defendants  answered:  (1)  That 
the  amount  of  the  first  assessment  was  suf- 
ficient to  pay  all  the  obligations  of  the 
bank,  and  that  the  second  assessment  was 
solely  to  supply  a  deficiency  caused  by  the 
unauthorized  investment  and  loss  by  the  re- 
ceiver of  !580,000  of  the  money  of  the  bank ; 

(2)  that  the  receiver  was  appointed  on 
May  10,  1894,  and  this  action  was  barred 
by  the  statute  of  limitations  of  the  state  of 
Missouri,  because  it  was  not  commenced  un- 
til more  than  five  years  after  that  date ;  and 

(3)  that  the  receiver  brouglit  an  action  at 
law  against  the  defendants  for  the  amount 
of  the  first  assessment,  and  on  October  19, 
1896,  recovered  a  judgment  therefor,  which 
they  paid;  that  their  liability  respectively 
as  stockholders  was  a  single  and  indivisible 
demand,  and  that  the  judgment  was  a  con- 
clusive adjudication  of  the  amount  due 
from  them  on  account  of  this  liability.  The 
receiver  made  a  motion  for  judgment  on 
these  pleadings,  and  the  circuit  court  sus- 
tained the  third  defense,  and  denied  the  mo- 
tion. The  plaintiff  refused  to  plead  fur- 
ther. Judgment  was  rendered  for  the  de- 
fendants on  the  opinion  of  the  court,  which 
is  reported  in  97  Fed.  309,  and  the  receiver 
sued  out  this  writ  of  error  to  reverse  that 
judgment. 

Argued  before  Caldwell  and  f^anhom,  Cir- 
cuit Judges,  and  Adams,  District  Judge. 
66  L.  R.  A. 


Mesere,  F.  F.  Oldkam  and  WilUnna  S. 
Shirk,  for  plaintiff  in  error: 

The  necessity  for  the  assessment^  as  deter- 
mined by  the  Comptroller  of  the  Currency, 
cannot  be  controverted  by  the  stodcholder. 

Kennedy  v.  Qibson,  8  Wall.  498,  19  L.  ed. 
476;  Casetj  v.  Qalliy  94  U.  S.  673,  24  L.  ed. 
168;  Qer mania  NaL  Bank  v.  Case,  99  U.  S. 
628,  25  L.  ed.  448 ;  Bushnell  v.  Leland,  164 
U.  S.  684,  41  L.  ed.  598,  17  Sup.  Ct.  Rep.  209 : 
Strong  v.  Southworik,  8  Ben.  331,  Fed.  Gas. 
No.  13,545;  Bailey  v.  Sawyer,  4  Dill.  463, 
Fed.  Cas.  No.  744;  Young  v.  Wempe,  46  Fed. 
354;  Nead  v.  Wall,  70  Fed.  806;  Man  v. 
Cheeseman,  Fed.  Cas.  No.  9,002a;  AldHch  v. 
Yates,  95  Fed.  78;  O'Connor  v.  Witherhyr 
111  Cal.  523,  44  Pac,  227. 

The  cause  of  action  accrued  when  the  as- 
sessment was  made  payable  by  the  Comptrol- 
ler, and  not  when  the  Comptroller's  power 
to  assess  accrued. 

Hoicarth  v.  Elhcanger,  86  Fed.  54; 
Thompson  v.  German  Ins.  Co.  76  Fed.  892, 
77  Fed.  258;  Aldrich  v.  Yates,  95  Fed.  78; 
Casey  v.  GalU,  94  U.  S.  673,  24  L.  ed.  168  ; 
Botcden  v.  Johnson  {Adams  v.  Johnson) 
107  U.  S.  251,  27  L.  ed.  386,  2  Sup.  Ct.  Rep, 
246;  Davis  v.  Watkins,  56  Neb.  288,  76  N. 
W.  575. 

If  the  cause  of  action  does  not  accrue  un- 
til the  assessment  is  payable,  then  the  cause 
of  action  on  the  second  assessment  did  not 
exist  when  suit  was  brought  and  judgment 
rendered  on  the  first  assessment. 

The  Comptroller  of  the  Currency  has  pow- 
er to  levy  successive  assessments  upon  the 
shareholders  of  a  national  bank,  not  exceed- 
ing in  the  aggregate  the  total  amount  of 
their  liability. 

The  power  of  the  Comptroller  to  levy  as- 
sessments is  conferred,  not  expressly  by  the 
statutes  of  the  United  States  relating  to^ 
national  banks,  but  by  necessary  implication 
from  their  whole  tenor  and  purpose. 

Kennedy  v.  Gibson,  8  Wall.  498,  19  L. 
ed.  476;  Casey  v.  Galli,  94  U.  S.  673.  24  L. 
ed.  168 ;  Germ^nia  Nut.  Bank  v.  Case,  99  U. 
S.  628,  26  L,  ed.  448 :  United  States  v.  Knox^ 
102  U.  S.  422,  26  L.  ed.  216;  Bushnell  v.  Le- 
land,  164  U.  S.  684,  41  L.  ed.  598,  17  Sup. 
Ct.  Rep.  209. 

The  statutes  contemplate  that  the  stock- 
holder shall  be  liable  for  the  full  100  per 
cent  of  the  par  value  of  his  stock,  in  addi- 
tion to  the  amount  invested  therein,  if  it  be 
necessary  to  pay  the  debts  of  the  associa- 
tion; and  that  such  full  liability  shall  be 
enforced  by  the  Comptroller,  who  is  charged 
with  the  execution  of  the  laws. 

United  States  v.  Knox,  102  U.  S.  422.  26- 
L.  ed.  216;  Pollard  v.  Bailey,  20  Wall.  52u, 
22  L.  ed.  370;  Godfrey  v.  Terry,  97  U.  S, 
171,  24  L.  ed.  944;  2  Morawetz,  Priv.  Corp^ 
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S  902;  Bushnell  v.  Leland,  164  U.  S.  684,  41 
L.  ed.  598,  17  Sup.  Gt.  Rep.  209. 

This  gives  the  Comptroller  power  to  levy 
second  assessments. 

Aldrich  v.  Yates,  95  Fed.  78;  Aldrioh  v. 
Campbell,  38  C.  C.  A.  347,  97  Fed.  663; 
United  States  v.  Knox,  102  U.  S.  422,  26  L. 
ed.  216;  Gcrmanioa  Nat.  Bank  v.  Case,  131 
U.  S.  GXLiY.,  Appx.,  and  23  L.  ed.  961. 

Messrs,  James  T.  Montsomerj  and  W. 
M«  Williams,  for  defendants  in  error: 

The  liability  of  shareholders  in  a  na- 
tional banking  association  is  contractual. 

Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct.  Rep.  788;  First  Nat,  Bank 
V.  Hawkins,  174  U.  S.  364,  43  L.  ed.  1007, 
19  Sup.  Ct.  Rep.  739. 

The  liability  constitutes  a  single  and  in- 
divisible cause  of  action. 

Kennedy  v.  Oibson,  8  Wall.  498,  19  L.  ed. 
476. 

A  single  cause  of  action  cannot  be  made 
the  basis  for  two  suits. 

Baird  v.  United  States,  96  U.  S.  430,  24 
L.  ed.  703;  Harper  v,  Carroll,  66  Minn. 
487,  69  N.  W.  613,  1069;  Smith  v.  Buck- 
ahee,  53  Ala.  191;  Bartels  v.  Schell,  16  Fed. 
341. 

The  Comptroller,  having  sued  and  re- 
covered judgment  against  the  defendants  for 
75  per  cent  of  their  liability  as  sharehold- 
ers, should  not  now  be  j[>emiitted  to  main- 
tain another  suit  based  upon  the  same  lia- 
bility and  arising  from  the  same  contractual 
obligation  as  such  shareholders. 

Secor  v.  Sturgis,  16  N.  Y.  548 ;  Baird  v. 
United  States,  96  U.  S.  430,  24  L.  ed.  703 ; 
Mascarel  v.  Raff  our,  51  Cal.  242;  Sedam  v. 
Williams,  4  McLean,  51,  Fed.  Cas.  No.  12,- 
609;  Codxcise  v.  Taylor,  4  Sneed,  346; 
Jloffman  v.  Hoffman,  126  Mo.  497,  29  S.  W. 
603;  Laine  v.  Francis,  15  Mo.  App.  108. 

The  Comptroller  exercised  the  discretion 
confided  to  him  by  Congress,  and  decided 
that  75  per  cent  was  all  that  was  necessary 
to  collect  from  the  shareholders  to  meet 
the  debts,  contracts,  and  engagements  of  the 
bank.    His  act  was  quasi  judicial. 

Bishop,  Non-Contract  Law,  §  786 ;  Throop, 
Pub.  Off.  §  541;  Barhyte  v.  Shepherd,  35  N. 
Y.  238;  Weaver  v.  Devendorf,  3  Denio,  117: 
Swift  V.  Poughkecpsie,  37  N.  Y.  511;  Buf- 
falo d  S.  L.  R.  Co.  V.  Erie  County,  48  N. 
Y.  93;  19  Am.  &  Eng.  £nc.  Law,  p.  548; 
Jermaine  v.  Waggoner,  1  Hill,  279;  People 
e»  rel.  Thomson  v.  Schenectady  County, 
35  Barb.  408. 

Contemporaneous  construction  of  a  stat- 
ute by  those  charged  with  the  duty  of  ex- 
ecuting it  has  always  been  held  by  the 
courts  to  be  entitled  to  great  weight. 

Scanlan  v.  Childs,  33  Wis.  663;   Vnited 
States  V.  Philhrick,  120  U.  S.  59.  30  L.  ed. 
561,  7  Sup.  Ct.  Rep.  413;  United  States  v.  ' 
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Johnston,  124  U.  S.  253,  31  L.  ed.  396,  8  Sup. 
Ct.  Rep.  446;  Cohen  v.  Virginia,  6  Wheal. 
418,  5  L.  ed.  294;  Robertson  v.  Downing,. 
127  U.  S.  613,  32  L.  ed.  271,  8  Sup.  Ct.  Rep. 
1328. 

The  right  to  make  assessments  is  confined 
to  paying  debts  of  the  association,  and  an 
attempt  to  make  one  for  any  other  purpose- 
is  without  any  legal  effect. 

Sohrader  v.  Manufacturers*  Nat,  Bank,. 
133  U.  S.  67,  33  L.  ed.  564,  10  Sup.  Ct.  Rep. 
238. 

The  liability  is  complete,  and  subject  to 
proceedings  for  its  «nforoement,  when  the 
banking  association  becomes  insolvent  and 
suspends  business. 

King  v.  Armstrong,  50  Ohio  St.  222,  34 
N.  E.  163;  Bolles,  National  Bank  Act,  | 
174;  1  Cook,  Corp.  4tb  ed.  §  22of,  note  2; 
Thompson  v.  German  Ins.  Co.  7G  Fed.  892. 

The  statute  should  begin  to  run  from  the- 
date  when  the  right  accrues  to  the  Comptrol- 
ler to  direct  the  enforcement  of  the  lia- 
bility. 

Butler  v.  Poole,  44  Fed.  586;  Carrol  v. 
Gi-een,  92  U.  S.  509,  23  L.  ed.  738;  Com.  v. 
Cochituate  Bank,  3  Allen,  42 ;  Terry  v.  Tub- 
man, 92  U.  S.  160,  23  L.  ed.  539;  Terry  v. 
Anderson,  95  U.  S.  632,  24  L.  ed.  366;  Fos- 
ter V.  Row,  120  Mich.  1,  77  Am.  St.  Rep. 
565,  79  N.  W.  697 ;  Younglove  v.  Kelly  Is- 
latid  Lime  Co,  49  Ohio  St.  663,  33  N.  £. 
234. 

Sanborn,  Circuit  Judge,  delivered  the- 
opinion  of  the  court: 

Can  the  Comptroller  of  the  Currency  law- 
fully make  and  collect  by  actions  at  law  in 
the  name  of  the  receiver  more  than  one- 
requisition  or  assessment  upon  a  stockhold- 
er of  an  insolvent  national  bank  in  order 
to  pay  its  debts?  This  is  the  chief  ques- 
tion in  this  case.  It  is  earnestly  contended 
on  the  part  of  the  defendants  that  thia 
question  must  be  answered  in  the  negative, 
( 1 )  because  the  liability  of  the  stockholder 
is  contractual,  indivisible,  and  cannot  be 
split  into  several  causes  of  action;  (2)  be- 
cause this  was  the  construction  and  practice- 
of  the  Treasury  Department  for  thirty-three 
vears  before  the  installation  in  office  of  the- 
Comptroller  who  made  this  assessment;  and 
(3)  because  the  power  of  the  Comptroller 
to  determine  the  amount  required  to  pay 
the  debts  of  the  association  is  quasi  judi- 
cial, and,  when  once  exercised,  is  thereby 
exhausted.  Before  entering  upon  a  consid- 
eration of  these  arguments,  let  us  call  to 
mind  for  a  moment  the  acts  of  Congress, 
and  the  rules  of  law  applicable  to  this  sub- 
ject which  have  been  established  by  the  de- 
cisions of  the  national  courts.  The  acts  of 
Congress  provide: 

"Sec.  5151   [U.  S.  Comp.  Stat.  p.  3465]. 
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The  shareholders  of  every  national  banking 
association  shall  be  held  individually  re- 
sponsible equally  and  ratably,  and  not  one 
for  another,  for  all  contracts,  debts,  and  en- 
gagements of  such  association,  to  the  extent 
-of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares." 

"Sec.  6234  [U.  S.  Comp.  Stat.  1901,  p. 
3507].  On  becoming  satisfied  as  specified 
in  sections  fifty-two  hundred  and  twenty-six 
and  fifty-two  hundred  and  twenty-seven, 
that  any  association  has  refused  to  pay  its 
•circulating  notes  as  therein  mentioned,  and 
is  in  default,  the  Comptroller  of  the  Cur- 
rency may  forthw^ith  appoint  a  receiver. 
«  .  .  Such  receiver,  under  the  direction 
-of  the  Comptroller,  shall  take  possession  of 
the  books,  records,  and  assets  of  ev^ry  de- 
scription of  such  association,  collect  all 
debts,  diies,  and  claims  belonging  to  it,  and, 
upon  the  order  of  a  court  of  record  of  com- 
petent jurisdiction,  may  sell  or  compound 
all  bad  or  doubtful  debts,  and,  on  a  like  or- 
der, may  sell  all  the  real  and  personal  prop- 
erty of  such  association,  on  such  terms  as 
the  court  shall  direct;  and  may,  if  neces- 
sary to  pay  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stock- 
holders" of  such  association. 

Under  these  sections  of  the  Revised  Stat- 
utes the  following  propositions  have  by  re-, 
peated  decisions  of  the  national  courts  be- 
come the  settled  law  of  the  land:  No  por- 
tion of  the  liability  of  a  stockholder  of  a  na- 
tional bank  for  the  payment  of  its  debts, 
under  these  statutes,  becomes  due  or  en- 
forceable before  the  Comptroller  of  the  Cur- 
rency decides  that  it  is  necessary  to  collect 
it,  and  fixes  the  time  for  its  pajrment.  His 
-decision  and  call  or  assessment  are  condi- 
tions precedent  to  the* collection  or  the  en- 
forcement by  suit  or  otherwise  of  any  por- 
tion of  this  liability.  When  he  has  decided 
that  it  is  necessary  to  assess  the  sharehold- 
ers for  the  purpose  of  paying  the  debts  of 
the  bank,  and  has  called  a  part  of  the 
liability,  a  suit  in  equity  may  be  maintained 
for  the  part  so  called;  but  no  decree  can 
be  rendered  for  any  other  portion  of  the 
liabilitv.  and  no  more  of  it  becomes  due  or 
•collectible,  imtil  the  Comptroller  has  decid- 
ed that  it  is  necessary  to  collect,  and  has 
<iemanded  such  portion.  The  suit  in  equity 
upon  the  first  assessment,  however,  may  pass 
to  an  interlocutory  decree  for  contribution, 
may  then  be  held  over,  and  upon  proper  sup- 
plementary proceedings  subsequent  assess- 
ments may  be  enforced  in  that  suit.  The 
■acts  of  Congress  confer  the  power  and  im- 
pose the  duty  upon  the  Comptroller  to  de- 
termine within  the  statutory  limit  the 
amounts  that  shall  be  paid  by  each  stock- 
bolder  upon  his  individual  liability,  and  the 
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times  when  he  shall  pay  these  amounts.  Tlie 
liability  of  the  shareholder  does  not  ma- 
ture— does  not  become  due — ^until  the  Comp- 
troller adjudges  it  to  be  payable  and  de- 
mands it,  and  it  falls  due  in  such  amounts 
and  at  such  times  as  he  decrees.  Kennedy 
V.  Gibson,  8  Wall.  498,  505,  19  L.  ed.  476, 
478;  United  States  v.  Knox,  102  U.  S.  422, 
425,  26  L.  ed.  216^  217;  Germania  2iat. 
Bank  v.  Case,  99  U.  S.  628,  634,  25  L.  ed. 
448,  450;  Casey  v.  Galli,  94  U.  S.  673,  681, 
24  L.  ed.  168,  307;  Bushnell  v.  Leland,  164 
U.  S.  684,  685,  41  L.  ed.  598,  599,  17  Sup. 
Ct.  Rep.  209. 

The  statute  of  limitations  does  not  com- 
mence to  run  against  the  enforcement  of  the 
entire  liability,  or  against  the  enforcement 
of  any  particular  portion  of  it,  until  the 
Comptroller  of  the  Currency  has  called  the 
entire  liability,  or  the  particular  part  of  it, 
in  issue.  Aldrich  v.  Campbell,  38  C.  G.  A. 
347,. 353,  97  Fed.  663,  669;  Studebaker  v. 
Perry,  43  C.  C.  A.  69,  102  Fed.  947 ;  Hov>- 
arth  V.  Elltcanger,  86  Fed.  54;  Aldrich  v. 
Yates,  95  Fed.  78,  81 ;  Thompson  v.  German 
Ins,  Co.  76  Fed.  892,  894;  Scovill  v.  Thayer, 
105  U.  S.  143,  155,  26  L.  ed.  968,  973; 
Hawkins  v.  Glenn,  131  U.  S.  319,  333,  33 
L.  ed.  184,  192,  9  Sup.  Ct.  Rep.  739;  Glenn 
V.  Liggett,  135  U.  S.  533,  545,  34  L.  ed. 
262,  267,  10  Sup.  Ct.  Rep.  867. 

The  liabilitv  of  a  shareholder  of  a  nation- 
al  bank  is  contractual.  It  rests  on  his  sub- 
scription for,  or  his  receipt  and  acceptance 
of,  his  stock.  By  that  act  he  agrees  to  be 
a  shareholder  of  the  bank,  and  to  assume  and 
discharge  all  the  legal  obligations  and  du- 
ties of  such  a  shareholder.  First  Nat,  Bank 
v.  Hawkins,  174  U.  S.  365,  370,  43  L.  ed. 
1007,  1010,  19  Sup.  Ct.  Rep.  739.  Upon 
familiar  principles  the  acts  of  Congress  and 
the  settled  rules  of  law  to  which  reference 
has  now  been  made  are  necessarily  read  into 
and  become  a  part  of  every  stockholder's 
contract.  The  agreement  of  the  sharehold- 
er with  the  bank  and  its  creditors  thus  be- 
comes a  contract  that,  to  an  amount  not 
exceeding  the  par  value  of  his  shares  of 
stock,  and  not  exceeding  his  equal  and  rata- 
ble proportion,  he  will  pay,  at  such  times 
and  in  such  amounts  as  the  Comptroller  of 
the  Currency  shall  decide  to  be  necessary 
and  shall  demand,  the  debts  and  obligations 
of  his  bank.  Rev.  Stat  |§  5151,  5234,  U.  S. 
Comp.  Stat.  1901,  pp.  3465,  3507;  Ken- 
nedy V.  Gibson,  8  Wall.  498,  19  L.  ed.  476. 

We  are  now  ready  to  enter  upon  a  con- 
sideration of  the  reasons  in  support  of  the 
contention  of  the  defendants  that  the  re- 
ceiver of  a  national  bank  who  has  enforced 
the  payment  of  one  assessment  against  its 
stockholders  by  a  judgment  at  law  may  not 
maintain  another  action  at  law  against  the 
same  stockholders  to  collect  a  later  assess- 
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ment.  It  is  said  that  the  liability  of  a 
shareholder  is  an  indivisible  demand;  that 
it  arises  out  of  a  single  contract;  that  the 
Comptroller  cannot  separate  it  into  parts; 
and  that  a  judgment  for  a  part  is  an  elec- 
tion to  take  that  part  in  satisfaction  of  the 
-ivhole,  and  necessarily  estops  the  receiver 
from  maintaining  a  second  action  for  any 
part  of  the  residue.  The  rule  that  a  judg- 
ment for  a  part  of  an  entire  demand  which 
is  due  at  the  time  the  action  is  brought  is 
an  election  to  take  that  part  in  satisfaction 
of  the  whole,  and  that  the  judgment  estops 
the  plaintiff  from  maintaining  another  ac- 
tion for  the  residue  of  thfe  demand,  is  conced- 
*ed  to  be  well  settled,  sound,  and  just.  Baird 
-v.  United  BtateSy  96  U.  S.  430,  432,  24  L.  ed. 
703,  705.  But  there  is  a  limitation  to  this 
rule  as  well  settled,  as  just,  and  as  rea- 
sonable as  the  rule  itself.  It  is  that  a  judg- 
Tncnt  for  the  recovery  of  a  part  of  a  con- 
"tractual  demand  which  is  due  at  the  time 
Ihe  action  is  commenced  does  not  estop  the 
plaintiff  from  maintaining  a  subsequent  ac- 
tion at  law  upon  the  same  contract  to  re- 
•cover  a  part  of  the  same  demand  which  be- 
-comes  due  after  the  commencement  of  the 
first  action.  Actions  to  recover  instalments 
•of  a  debt  evidenced  by  a  single  contract,  to 
recover  monthly  or  yearly  rents  reserved  in 
A  single  lease,  to  recover  instalments  of  a 
subscription  for  stock  in  a  corporation  pay- 
able at  the  call  of  the  board  of  directors  or 
•other  oflSeers,  are  familiar  illustrations  of 
t^he  exception  to  the  rule.  A  recovery  in  an 
Action  at  law  for  an  instalment  of  a  sub- 
scription for  stock  of  a  corporation  called 
by  the  proper  board  or  officer  is  no  estoppel 
from  maintaining  another  action  at  law 
^against  the  same  defendant  for  another  in- 
-stalment  of  his  subscription  called  after 
the  first  action  was  commenced.  The  case 
in  hand  falls  without  the  rule  and  beyond 
its  limitation.  The  contract  of  the  share- 
holders of  a  national  bank  is  to  discharge 
their  liability  for  its  debts  at  such  times 
and  in  such  amounts  as  the  Comptroller  of 
the  Currency  shall  decide  to  be  necessary 
and  shall  appoint.  On  April  13^  1805,  lie  de- 
-cided  that  it  was  necessary  for  the  share- 
holders of  this  bank  to  pay  75  per  cent  of 
t;hc  par  value  of  their  stock  on  May  15, 

1895,  and  he  demanded  that  payment.  On 
February  7,  1899,  he  decided  that  it  was 
'necessary  for  them  to  pay  the  remaining  25 
per  cent  of  the  par  value  of  their  stock  on 
March  7,  1899,  and  demanded  the  payment 
of  this  assessment.  The  receiver  brought 
an  action  against  the  defendants,  based  upon 
the   first  assessment,   and  on   October   19, 

1896,  recovered  a  judgment  therefor.  But 
this  action  and  judgment  failed  to  consti- 
tute an  election  to  take  a  part  of  the  de- 
fendants' liability  in  payment  of  the  whole, 
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and  an  estoppel  from  recovering  the  resi- 
due because  the  remainder  of  their  liability 
had  not  been  called  and  was  not  due  when 
the  first  action  was  commenced.  The  re- 
ceiver could  not  then  have  maintained  an 
action  for  the  amount  of  this  second  as- 
sessment, and  therefore  his  failure  to  do  so 
raised  no  estoppel,  against  him.  A  judg- 
ment in  an  action  at  law  brought  by  the  re- 
ceiver of  a  national  bank  against  its  share- 
holders to  recover  an  assessment  made  by 
the  Comptroller  to  pay  the  debts  of  the 
bank  does  not  estop  him  from  maintaining  a 
second  action  against  the  same  defendants 
to  recover  a  subsequent  assesunent  that 
had  not  been  made,  or  was  not  due,  when 
the  first  action  was  brought. 

Another  contention  of  the  defendants  is 
that  the  power  of  the  Comptroller  to  de- 
termine the  amounts  required  of  the  stock- 
holders of  a  national  bank  to  pay  its  debts 
is  quasi  judicial ;  that  a  quasi  judicial  pow- 
er once  exercised  is  exhausted;  and  that, 
therefore,  when  the  Comptroller  has  decid- 
ed that  it  is  necessary  to  collect  a  certain 
amount  of  money  of  the  shareholders  of  the 
bank,  and  has  made  a  call  or  assessment 
for  this  amount,  he  has  thereby  exhausted 
Ms  power,  and  cannot  lawfully  subsequent- 
ly determine  that  more  money  is  necessary 
to  pay  the  obligations  of  the  bank,  or  make 
a  subsequent  call  for  any  part  of  the  resi- 
due. Conceding  the  ppnemises  of  this  argu- 
ment, the  conclusion  does  not  necessarily 
follow.  The  fallacy  in  it  is  in  the  tacit 
assumption  that  a  determination  that  it  is 
necessary  to  collect  a  certain  proportion — 
for  example,  25  per  cent  of  the  par  value  of 
the  stock  of  a  bank — to  pay  its  debts  is  a 
decision  that  it  is  not  necessary  to  collect 
more.  Such  an  assumption  is  unfounded  in 
fact  or  in  reason.  When  the  Comptroller 
examines  the  financial  condition  of  an  in- 
solvent bank,  he  may  often  safely  decide 
that  at  least  25  per  cent  of  the  par  value  of 
the  stock  must  be  paid  in  by  the  sharehold- 
ers to  discharge  its  debts,  when  he  cannot 
determine,  does  not  know,  and  cannot  un- 
dertake to  decide  how  much  more  will  be 
required  for  that  purpose.  A  decision  or 
practice  which  would  require  him  to  decide 
in  the  first  instance^  and  before  he  fixed  any 
assessment,  that  no  more  than  the  amount  of 
that  assessment  would  ever  be  required  to 
discharge  the  debts  and  obligations  of  the 
bank,  would,  in  effect,  compel  him  to  call 
for  the  entire  amount  of  the  liability  of  the 
stockholders  immediately  upon  the  failure 
of  the  bank.  It  would  compel  him  to  draw 
into  the  Treasury  of  the  United  States,  and 
to  hold  there  in  idleness,  sometimes  for 
years,  large  amounts  of  the  money  of  the 
shareholders,  until  delayed  collections  could 
he  made,  and  final  settlements  could  be  ef- 
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fected;  and  it  would  inevitably  result  in  un- 
neoessary  and  intolerable  hardship.  A  con- 
clusion that  would  entail  such  results  ought 
not  to  be  reached  unless  it  is  compelled  by 
established  principles  of  law,  or  by  dear 
declarations  of  the  statutes.  The  acts  of 
Ck>ngTes8  only  provide  that  the  receiver,  un- 
der the  direction  of  the  Ck>mptroller,  "may, 
if  necessary  to  pay  the  debts  of  such  as- 
sociation, enforce  the  liability  of  the  stock- 
holders." How,  when,  in  what  amounts,  at 
what  times  he  shall  enforce  this  liability, 
whether  by  a  single  requisition  of  the  en- 
tire amount  needed  to  pay  the  debts  of  the 
bank,  or  by  calls  for  instalments  thereof 
from  time  to  time, — all  these  questions  are 
left  undetermined  by  the  statutes;  and  by 
their  very  silence  the  decision  of  these  ques- 
tions is  necessarily  confided  to  the  judicial 
discretion  of  the  Ck>mptroller.  There  is  noth- 
ing in  the  acts  of  Congress  which  requires  a 
ruling  that  the  Ck>mptroller  is  empowered 
to  make  but  a  single  assessment.  Nor  do 
the  decisions  of  the  courts  sustain  that  po- 
sition. They  expressly  hold  that  it  is  the 
province  and  duty  of  the  Ck>mptroller  to 
determine  whether  he  will  assess  the  entire 
amount  required  of  the  shareholders  in  the 
first  instance,  or  will  require  and  demand  it 
in  successive  instalments,  payable  at  dif- 
ferent times.  In  Kennedy  v.  Oiheon,  8  Wall. 
498,  505,  10  L.  ed.  476,  478,  the  Supreme 
Court  held  that  no  action  at  law  or  suit  in 
equity  could  be  maintained  to  enforce  the 
liability  of  a  shareholder  until  the  comptrol- 
ler had  made  a  requisition  for,  or  an  as- 
sessment of  the  amount  for  which  the  action 
or  suit  was  brought ;  and  then  said :  ''Where 
the  whole  amount  is  sought  to  be  recovered, 
the  proceeding  must  be  at  law.  Where  less 
is  required,  the  proceeding  may  be  in  equity; 
and  in  such  case  an  interlocutory  decree 
may  be  taken  for  contribution,  and  the  case 
may  stand  over  for  the  further  action  of  the 
court, — ^if  such  action  should  subsequently 
prove  to  be  necessary, — until  the  full 
amount  of  the  liability  is  exhausted," — 
thereby  clearly  recognizing  the  power  of  the 
Comptroller  to  make  subsequent  assessments 
after  a  suit  had  been  brought  upon  the 
first,  since  in  no  other  way  could  "the  full 
amount  of  the  liability  be  exhausted"  in 
a  case  in  which  less  than  the  full  amount 
was  called  in  the  first  instance.  In  United- 
States  V.  Ktioxy  102  U.  S.  422,  425,  26  L.  ed. 
216,  217,  although  the  question  here  at  is- 
sue was  not  before  the  court  for  adjudica- 
tion, successive  assessments  made  by  the 
Comptroller  are  spoken  of  as  clothed  with 
the  same  presumptions  of  legality,  and  are 
placed  in  the  same  cat^ory,  as  his  first  as- 
sessments. In  Studehaker  y.  Perry,  43  C. 
C.  A.  60,  102  Fed.  047,  the  circuit  court 
of  appeals  of  the  seventh  circuit,  and  in 
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Aldrich  v.  Campbell,  38  C.  C.  A.  347,  97 
Fed.  663,  the  circuit  court  of  appeals  of 
the  ninth  circuit,  have  decided  the  very 
question  here  at  issue  in  favor  of  the  power 
of  the  Comptroller  to  make  successive  as- 
sessments, and  no  holding  to  the  contrary 
has  been  called  to  our  attention,  with  the 
exception  of  that  of  the  learned  judge  below 
in  the  case  now  under  review  [07  Fed.  309], 
and  the  construction  and  practice  of  the 
Comptrollers  of  the  Currency  for  thirty- 
three  years  before  the  installation  in  office 
of  the  Comptroller  who  made  the  assess- 
ment under  consideration. 

It  is  strenuously  insisted  that  this  con- 
struction of  the  acts  of  Congress  by  these 
various  Comptrollers  and  the  uniform  prac- 
tice of  their  office  for  thirty-three  years 
should  have  great,  if  not  controlling,  weight 
in  the  decision  of  this  question.  The  opin- 
ions of  the  officers  of  any  department  of  the 
government  relative  to  the  construction  of 
a  statute  whose  execution  has  been  com- 
mitted to  them  by  the  Congress  of  the  Unit- 
ed States  are  always  persuasive,  and  en- 
titled to  careful  consideration,-  when  the 
statute  is  ambiguous,  or  the  question  at 
issue  is  doubtful.  But  the  decisions  of  the 
officers  of  the  executive  departments  of  the 
government  upon  the  construction  of  the 
acts  of  Congress  are  not  conclusive,  and  the 
duty  of  a  court  to  exercise  its  own  judg- 
ment in  considering  and  determining  the 
issues  presented  to  it  is  imperative  and 
unavoidable.  Hence,  where  the  terma  and 
meaning  of  an  act  of  Congress  are  plain^ 
and  a  court  is  convinced  upon  reason  and 
authority  that  a  correct  determination  of 
the  question  before  it  requires  a  decision 
contrary  to  the  construction  and  practice  of 
the  officers  of  an  executive  department  of 
the  government,  that  determination  must 
prevail,  and  that  decision  must  be  rendered. 
The  courts  cannot  lawfully  renounce  their 
judicial  powers  in  favor  of  opinions  of  offi- 
cers of  other  departments.  Hartman  v. 
Warren,  22  C.  C.  A.  30,  35,  40  U.  S.  App. 
245,  253,  254,  76  Fed.  157,  162;  Webster  v. 
Luther,  163  U.  S.  331,  342,  41  L.  ed.  179, 
182,  16  Sup.  Ct.  Rep.  063;  United  States  v. 
Tanner,  147  U.  S.  661,  663,  37  L.  ed.  321, 
322,  13  Sup.  Ct.  Rep.  436;  Merritt  v.  Camer- 
on, 137  U.  S.  542,  34  L.  ed.  772,  11  Sup.  Ct. 
Rep.  174;  United  States  v.  Graham,  110 
U.  S.  210,  28  L.  ed.  126,  3  Sup.  Ct.  Rep. 
582;  Swift  d  C,  d  B,  Co.  v.  United  States, 
105  U.  S.  601,  26  L.  ed.  1108.  Our  con- 
clusion is  that  under  §S  5151  and  5234  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1001,  pp.  3465,  3507),  the  Comptroller  of 
the  Currency  has  power  to  make  successive  ■ 
assessments  upon  the  shareholders  of  an  in- 
solvent national  bank,  not  exceeding  in  the 
aggregate  the  full  liability  of  such  share* 
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holder,  to  pay  the  debts  of  the  bank,  and 
that  the  receiver  of  such  bank  may  main- 
tain successive  actions  at  law  against  such 
shareholders  for  such  assessments  as  were 
not  respectively  due  when  prior  actions  up- 
on the  liability  were  brought.  Kennedy  v. 
Gibson,  8  Wall.  498,  505,  19  L.  ed.  476, 
478. 

A  single  issue  remains.  It  is  argued  that, 
although  the  Comptroller  of  the  Currency 
had  the  power  to  make  a  second  assessment 
in  a  proper  case,  he  had  not  in  this  case, 
because,  according  to  the  allegations  of  the 
answer,  the  moneys  called  by  this  second  as- 
sessment were  not  necessary  to  pay  any  of 
the  debts  of  the  bank,  but  were  called  and 
are  demanded  solely  to  make  good  losses 
which  the  receiver  has  sustained  in  the  ad- 
ministration of  the  affairs  of  the  associa- 
tion by  means  of  his  unauthorized  invest- 
ment of  moneys  of  the  bank  in  property  in 
the  state  of  California.  But  this  question 
is  not  open  to  litigation  in  this  case.  Un- 
der the  acts  of  Congress  and  the  dedBions 
of  the  courts  to  which  reference  has  been 
made  the  Comptroller  of  the  Currency  con- 
stitutes a  quasi  judicial  tribunal,  to  whose 
exclusive  determination  Congress  has  in- 
trusted the  decision  in  the  first  instance 
of  the  questions,  what  proportion  of  the 
full  liability  of  the  shareholder  of  an  in- 
solvent bank  it  is  necessary  to  collect  to 
pay  its  debts,  and  when  this  amount  shall 
be  paid.  His  decisions  of  questions  within 
his  jurisdiction  are,  like  the  decisions  of 
the  Land  Department  and  of  other  quasi 
judicial  tribimals,  impervious  to  collateral 
attack,  and  open  to  avoidance  by  the  court 
only  in  a  direct  attack  upon  them  on  tiie 
pounds  of  clear  error  of  law,  fraud,  or 
noistake.  United  States  v.  Knox,  102  U.  S. 
422,  426,  26  L.  ed.  216,  217;  United  States 
V.  Northern  P.  R.  Co,  37  C.  C.  A.  290,  296, 
95  Fed.  864,  870;  Bogan  v.  Edinburgh  Amer- 
ican Jjand  Mortg.  Co.  II  C.  C.  A.  128,  130, 
27  U.  S.  App.  346,  350,  63  Fed.  192,  195; 
United  States  v.  Winona  d  St,  P.  R,  Co. 
15  C.  C.  A.  96,  107,  32  U.  S.  App.  272,  289, 
67  Fed.  948,  959.  There  is  no  averment  of 
any  error  of  law  or  of  any  fraud  in  the 
action  of  the  Comptroller  in  this  case.  Nor 
does  the  answer  contain  allegations  suffi- 
cient to  warrant  the  consideration  of  the 
mistake  of  fact,  which  is  suggested.  One 
who  would  attack  for  mistake  of  fact  the 
judgment  of  an  officer  to  whose  decision  the 
legislative  department  of  the  government 
has  eommitted  the  determination  of  a  ques- 
tion must  distinctly  plead  and  clearly  prove 
the  evidence  before  such  officer  from  which 
the  mistake  resulted,  the  particular  mistake 
that  he  made,  tlie  way  in  which  the  mistake 
occurred,  and  the  fact  that,  if  the  mistake 
had  not  been  made,  the  decision  would  have 
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been  otherwise,  before  a  court  can  enter 
upon  the  consideration  of  the  main  issue  al- 
leged to  have  been  decided  by  the  officer 
through  mistake.  United  States  v.  Northern 
P.  R.  Co.  37  C.  C.  A.  290,  308,  95  Fed.  864, 
882;  United  States  v.  Atherton,  102  U.  S. 
372.  374,  26  L.  ed.  213,  214;  United  States  v. 
Buddy  144  U.  S.  164,  167,  168,  36  L.  ed.  384, 
388,  389, 12  Sup.  Ct.  Rep.  575 ;  United  States 
v.  Mackintosh,  29  C.  C.  A.  176,  179,  56  U.  S. 
App.  483,490,86  Fed.  333,336;  United  States 
V.  Throvkmorton,  98  U.  S.  61,  66,  68,  25  L. 
ed.  93,  96,  96;  Marquez  v.  Frisbie,  101  U.  S. 
473,  476,  25  L.  ed.  800,  801.  There  is 
nothing  of  this  character  in  the  answer  in 
this  case,  and,  even  if  it  contained  such  al- 
legations, they  would  not  constitute  a  de- 
fense at  law,  but  it  would  be  necessary  for 
the  defendant  to  present  them  by  a  bill  in 
equity  praying  for  the  proper  relief.  There 
is,  therefore,  nothing  in  the  answer  which 
would  warrant  a  consideration  of  the  cor- 
reetneas  of  the  action  of  the  Comptroller 
of  the  Currency  in  calling  for  this  sec- 
ond assessment.  The  only  question  it  pre- 
sents is  whether  or  not  the  determination 
of  that  question  was  within  his  jurisdic- 
tion, and  of  that  there  can  be  no  doubt. 
Whether  it  was  necessary  to  collect  this 
second  assessment  of  26  per  cent  of  the  par 
value  of  the  stock  of  these  defendants  for 
the  sole  purpose  of  supplying  losses  wrong- 
fully made  by  the  receiver  in  the  adminis- 
tration of  the  affairs  of  the  bank,  or  it  was 
necessary  to  collect  it  to  pay  the  debts  of  the 
bank,  r^ardless  of  such  deficiency,  was  a 
question  clearly  within  the  jurisdiction  of 
the  Comptroller;  a  question  which  he  must 
have  decided  adversely  to  the  defendants 
when  he  determined  to  make  this  second  as- 
sessment, and  a  question  upon  which  his  de- 
cision is  conclusive  against  the  collateral  at- 
tack upon  it  which  is  made  by  the  defendants 
in  their  answer.  Latimer  v.  Bard,  76  Fed. 
536,  640;  Kennedy  v.  Gibson,  8  Wall.  498, 
606,  19  L.  ed.  476,  478;  Germania  Nat, 
Bank  v.  Case,  99  U.  S.  628,  634,  25  L.  ftd. 
448,  450,  131  U.  S.  cxuv.,  Appz.,  and  23  L. 
ed.  961;  Casey  v.  Galli,  94  U.  S.  673,  681, 
24  L.  ed.  168,  307 ;  Columbia  Nat.  Bank  v. 
Mathews,  29  C.  C.  A.  491,  497,  56  U.  S. 
App.  636,  661,  86  Fed.  934,  941 ;  Aldrich  v. 
Yates,  95  Fed.  78,  80. 

This  action  is  not  barred  by  the  statute 
of  limitations.  The  assessment  upon  which 
it  is  based  did  not  fall  due  until  the  time 
fixed  for  its  payment  by  the  Comptroller  on 
March  7,  1899,  and  this  action  was  brought 
within  seven  months  thereafter. 

The  judgment  below  is  reversed,  and  the 
case  is  remanded  to  the  Circuit  Court  with 
directions  to  enter  judgment  for  the  plainti£f 
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in  error  for  the  amount  claimed  in  his  peti- 
tion. 

Affirmed   by   Supreme   Court  of   United 


States  as  Smith  v.  Brown,  November  17, 
1902,  187  U.  6.  637,  47  L.  ed.  344^  23  Sup. 
Ct.  Rep.  845. 


MASSACHUSETTS  SUPREME  JUDICIAL   COURT. 


William  DUCHEBON 

V. 

BOSTON    ELEVATED    RAILWAY    COM- 
PANY. 

(186  Mass.  353.) 

A  mtr^^t  car  coaipany  does  mot  oipre  to 
a  peraon  upon  a  aitreet,  when  its  car  has 
stopped  to  recetTe  him  as  a  passenger,  the 
same  hi^h  degree  of  care  with  respect  to  de- 
fects in  the  car,  while  he  is  approaching  the 
car  to  enter  it,  that  it  owes  to  passengers 
actually  on  board,  so  that  its  liability  for  in- 
jury to  such  a  person  by  the  fall  of  the  trolley 
pole  and  a  sign  board  cannot  be  determined  by 
the  application  of  the  rule  governing  the  re- 
lation of  carrier  and  passenger. 

(September  7,  1904.) 

EXCEPllONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  in 
plaintiff's  favor.    Sustained, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ohoate  St  Hmll  for  defendant. 

Mr.  ArthMT  H.  RuMall,  for  plaintiff: 

In  McDonougk  v.  Metropolitan  R.  Co,  137 
Mass.  210,  a  boy  thirteen  years  of  age  at- 
tempted to  get  upon  the  front  platform  of  ti 
moving  car,  and  was  thrown  down  and  in- 
jured. The  court  says  -.  "The  length  of  time 
he  had  been  upon  the  car,  and  his  position 
upon  it,  and  the  fact  that  he  was  changing 
his  position  and  had  not  assumed,  his  seat 
or  taken  his  stand  upon  the  platform,  are 
immaterial.  He  was  on  the  car,  and  was 
being  carried  by  it  on  his  journey.  The  in- 
struction that,  if  he  was  there  in  the  exer- 
cise of  due  ciire,  he  had  the  rights  of  a  pas- 
senger, was  correct." 

Briggs  v.  Union  Street  R.  Co.  148  Mass. 
72,  12  Am.  St.  Rep.  518,  19  N.  E.  19;  Cor- 
lin  V.  West  End  Street  R.  Co,  154  Mass. 
,197,  27  N.  E.  1000;  Gordon  v.  West  End 
Street  R.  Co.  175  Mass.  181,  55  N.  E.  990. 

Even   if  the   plaintiff   attempted   to   get 


upon  the  car,  or  came  dose  to  it  for  that 
purpose,  before  it  had  oome  to  a  stop  within 
4  or  6  feet  of  a  station, — ^Uiat  is,  where  a 
white  post  is  plaoed,  under  the  declaration 
the  question  of  his  negligence  was  for  the 
jury. 

Davey  v.  CHreenfield  d  T.  F,  Street  R.  Co, 
177  Mass.  106,  58  N.  E.  172. 

The  injury  occurred  from  some  n^;ligeno6 
of  the  company  connected  with  the  manage- 
ment of  the  car.  The  oocurrenoe  was  of  a 
nature  which  no  care  on  the  part  of  the 
plaintiff  could  guard  against. 

Gordon  v.  Grand  Street  d  N,  R.  Co,  40 
Barb.  546;  Qaniard  v.  Rochester  Citp  d  B. 
R,  Co.  50  Hun,  22,  2  N.  Y.  Supp.  470,  121 
N.  Y.  661,  24  N.  E.  1692;  Smith  v.  8U  Paul 
City  R,  Co.  32  Minn.  1,  50  Am.  Rep.  650, 
18  N.  W.  827 ;  Alhnder  v.  Chicago,  R.  I.  d 
P.  R.  Co.  37  Iowa,  264;  Warren  v.  Fitch- 
burg  R.  Co,  8  Allen,  227,  85  Am.  Bee.  700. 

A  street  railway  company  owes  to  ita 
passengers  the  highest  degree  of  care. 

Feital  v.  Middtesew  R,  Co,  109  Mass.  398, 
12  Am.  Rep.  720. 


>y  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  for  a  personal  injury  occa- 
sioned by  the  fall  of  a  trolley  pole  and  car 
sign.  The  case  stated  in  the  declaration  is 
that,  as  the  car  approached  the  plaintiff,  he 
went  toward  it  for  the  purpose  of  entering 
it,  having  given  the  motorman  in  control  no- 
tice of  his  intention  so  to  become  a  passen- 
ger, and  that  as  he  was  about  to  get  on  the 
car  the  trolley  pole  fell,  striking  a  sign 
upon  the  car,  and  the  pole  and  sign  struck 
the  plaintiff ;  he  being  in  the  exercise  of  due 
care,  and  the  defendant  negligent.  At  the 
trial  the  testimony  of  the  plaintiff  and  of 
one  passenger  on  the  car  tended  to  show 
that  when  the  pole  and  sign  fell  the  car 
was  stationary,  and  the  plaintiff  in  the  act 
of  boarding  it,  having  either  one  foot  or  both 
feet  on  the  running  board.  On  the  other 
hand,  the  testimony  of  one  pasaenger  who 
was  called  as  a  witness  by  the  plaintiff,  and 
of  seven  other  persons  who  were  on  or  near 


Nora. — As  to  when  a  person  who  has  started 
for  a  train  becomes  a  passenger,  see,  in  this 
series,  Webster  v.  Fitchburg  R.  Co.  24  L.  R.  A. 
521,  and  nets;  Wood  t.  Pennsylvania  R.  Co.  35 
L.  R.  A.  199 ;  Western  &  A.  R.  Cq.  v.  Voils,  35 
li.  E.  A.  065 ;  Southern  R.  Co.  v.  »Smith,  40  U 
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R.  A.  746 ;  Toong  v.  New  York,  N.  H.  ft  H.  R, 
Co.  41  L.  R.  A.  193 ;  Phillips  v.  Southern  R.  Co. ' 
45  L.  R.  A.  163 ;  Chicago  k  E.  I.  R.  Co.  v.  Jen- 
nings, 54  L.  R.  A.  827 ;  Ezton  v.  Central  R.  Co. 
56  L.  R.  A.  508 ;  and  Illinois  C.  R.  Co.  v.  Laloge, 
62  L.  k.  A.  405. 
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the  car  and  were  called  as  witnesses  on  the 
part  of  the  defendant,  tended  to  show  that 
when  the  pole  and  sign  fell  the  car  was  not 
stationary,  but  was  going  slowly  around  a 
curve  at  a  street  comer,  where  there  was  a 
crosswalk.  Of  these  seven  the  motorman 
testified  that  he  did  not  see  the  plaintiff 
until  after  the  fall  of  the  pole  and  sign,  and 
that  the  plaintiff  was  then  standing  on  the 
crosswalk,  within  3  or  4  feet  of  the  car.  The 
conductor  testified  that  he  saw  nobody  in 
the  act  of  getting  on ;  that  he  saw  the  plain- 
tiff struck  by  the  sign;  and  that,  after  be- 
ing struck,  the  plaintiff  was  from  3  to  5 
feet  from  the  car.  Two  others  of  the  de- 
fendant's witnesses,  policemen  of  Cambridge, 
testified  that  they  were  together  standing 
on  the  street  within  a  few  feet  of  the  plain- 
tiff, who  was  standing  on  the  crosswalk  as 
though  waiting  for  the  car  to  go  by,  and 
that  he  made  no  movement  or  attempt  to  get 
on  the  ear.  The  other  three  witnesses  for 
the  defendant  were  passengers  on  the  car, 
and  testified  that  they  saw  no  one  attempt- 
ing to  get  on  the  car.  Eight  witnesses  in 
all  testified  that  the  car  was  in  motion 
around  the  curve  when  the  accident  oc- 
curred. 

The  defendant  requested  the  court  to'  in- 
struct the  jury  (1)  that  the  plaintiff  was 
not  a  passenger,  and  that  the  defendant  did 
not  owe  him  the  degree  of  care  owed  to  pas- 
sengers, and  (2)  that  the  defendant  was  re- 
quired to  exercise  only  that  degree  of  care 
towards  the  plaintiff  which  a  reasonably 
prudent  person  would  exercise  under  the 
same  circumstances.  The  court  instructed 
the  jury,  in  substance,  that  a  person  desir- 
ing to  ride  upon  a  street  car  may  have  the 
rights  of  a  passenger  before  he  actually  takes 
his  place  upon  the  car;  that  where  he  has 
signaled  the  motorman  to  stop,  and  the  mo- 
torman has  stopped  to  receive  him,  there- 
by making  an  offer  to  be  received  and  an 
acceptance  of  that  offer,  he  is  entitled  to  the 
rights  and  protection  of  a  passenger  as  he 
approaches  that  ear  to  get  upon  it, — at  least 
so  far  as  any  defect  in  that  car  is  concerned. 

After  a  verdict  for  the  plaintiff,  the  caso 
is  before  us  upon  the  defendant's  exception 
to  the  refusal  of  the  court  to  give  the  rul- 
ings requested,  and  upon  an  exception  to  the 
portions  of  the  charge  which  stated  that  a 
person  may  have  the  rights  of  a  passenger 
as  he  approaches  a  street  car,  and  the  degree 
of  care  owed  to  a  person  under  those  cir- 
omnstances.  The  tenor  of  the  parts  of  the 
charge  so  excepted  to  was  as  follows:  "Now, 
gentlemen,  I  want  to  say,  before  I  go  into 
the  evidence, — ^to  explain  what  I  said  I 
would  explain  about  being  a  passenger.  A 
man  becomes  a  passenger-~or  at  least  it 
may  be  a  more  accurate  way  to  say  that  he 
has  the  rights  of  a  passenger — before  he 
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actually  takes  his  plaoe  upon  the  car.  He 
may  do  so.  A  man  who  comes  to  a  steam 
railroad  which  has  depots,  when  he  has 
bought  his  ticket,  and  as  he  is  approaching 
the  car,  may  have  all  the  rights  of  a  pas- 
senger, although  he  has  not  yet  reached  the 
car  or  taken  his  seat  upon  it.  And  the 
person  desiring  to  ride  upon  the  street  car, 
where  he  has  signaled  the  motorman  to  stop, 
and  the  motorman  has  stopped  to  receive 
him,  thereby  making  an  offer  to  be  received 
and  an  acceptance  of  that  offer,  he  is  en- 
titled to  the  rights  and  protection  of  a  pas- 
senger as  he  approaches  that  car  to  get 
upon  it;  at  least  so  far  as  any  defect  in 
that  car  is  concerned.  He  is  within  his 
rights  and  witlun  the  contract  under  those 
circumstances  as  he  approaches  that  car; 
for  instance,  if  anything  falls,  as  in  this 
case,  from  the  car,  and  strikes  him."  "They 
owed  him  the  duty  to  use  the  highest  de- 
gree of  care  which  is  reasonably  practical 
in  running  sucl^  a  road;  the  utmost  care 
which  is  consistent  with  the  nature  and  ex- 
tent of  the  business  in  which  it  is  engaged, 
and  such  as  a  prudent  man  would  use  to 
guard  them  against  every  possible  contingen- 
cy, every  possible  danger,  so  far  as  it  was 
practicable.  They  are  not  an  insurer,  but 
they  owe  a  good  deal  more  tlian  the  ordinary 
d^ree  of  care.  A  passenger  intrusts  his  per- 
son, sometimes  his  life,  to  these  companies,, 
and  is  obliged  to  trust  them  for  the  precau- 
tions which  shall  be  used  for  it ;  and  the  law 
has  been  long  settled  that  he  is  entitled  to 
call  upon  them,  as  I  have  said,  for  the  high- 
est practical  degree  of  care  in  executing 
such  an  enterprise  as  running  a  street  rail- 
way. That  they  must  do  for  him;  and  the 
question  is  whether  they  failed  in  that  duty, 
because  in  the  failure  of  that  duty  is  the 
plaintiff's  case.  If  they  performed  that  duty, 
they  owe  no  further  liability  to  the  plain- 
tiff. He  may  have  been  injured  by  one  of 
those  inevitable  accidents  for  which  no  rem- 
edy exists,  and  which  we  all  have  to  bear 
as  they  come  to  us  in  the  course  of  human 
life," 

It  should  be  noted  that  in  the  charge  tho 
jury  were  instructed  that  the  suit  was  not 
brought  as  in  the  right  of  a  person  upon  the 
street;  that  the  standards  of  care  are  quite 
different  in  the  case  of  a  passer-by  upon  a 
street  struck  by  apparatus  falling  from  a 
car;  and  that,  if  the  plaintiff  had  not  be- 
come a  passenger,  he  could  not  recover.  We 
assume  that  this  portion  of  the  charge  was 
understood  to  mean  that,  if  the  car  had  not 
stopped  to  receive  the  plaintiff,  or  if  he  was 
attempting  to  go  to  it  or  to  board  it  when 
it  had  stopped  for  some  other  purpose  than 
to  receive  passengers,  and  he  had  made  to 
those  in  charge  of  the  car  no  sign  that  he 
intended  to  take  the  car,  or  had  received 
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from  them  in  return  no  indication  of  assent 
to  such  a  signal,  or  if  he  was  attempting  to 
reach  or  board  the  ear  while  it  was  yet  in 
motion,  he  could  not  recover.  This  leaves 
as  the  turning  point  of  the  case  the  question 
whether  a  foot  traveler  on  the  highway,  who 
is  approaching  a  street  car  stopped  to  re- 
ceive him  as  a  passenger,  and  before  he  actu- 
ally has  reached  the  car,  is  entitled  to  the 
rights  of  a  passenger  in  respect  of  that  ex- 
traordinary degree  of  care  due  to  passengere 
from  common  carriers  of  passengers — at 
least  60  far  as  any  defect  in  that  car  is  con- 
cerned. In  other  words  the  question  is 
whether  the  jury  should  have  been  instructed 
that  the  defendant  owed  to  the  plaintiff  the 
same  high  degree  of  care  while  he  was  ap- 
proaching the  car,  and  had  not  yet  reached 
it,  that  it  would  owe  to  a  passenger.  It  is 
apparent  that  a  person  in  such  a  situation 
is  not  in  fact  a  passenger.  He  has  not  en- 
tered upon  the  premises  of  the  carrier,  as 
has  a  person  who  has  gone  upon  the  grounds 
of  a  steam  railroad  for  the  purpose  of  tak- 
ing a  train.  He  is  upon  a  public  highway, 
where  he  has  a  clear  right  to  be  independent- 
ly of  his  intention  to  become  a  passenger. 
He  has  as  yet  done  nothing  which  enables 
the  carrier  to  demand  of  him  a  fare,  or  in 
any  way  to  control  his  actions.  He  is  at 
liberty  to  advance  or  recede.  He  may  change 
his  mind,  and  not  become  a  passenger.  Cer- 
tainly the  carrier  owes  him  no  other  duty  to 
keep  the  pavement  smooth,  or  the  street 
clear  of  obstructions  to  his  progress,  than 
it  owes  to  all  other  travelers  on  the  high- 
way. It  is  under  no  obligations  to  see  that 
he  is  not  assaulted,  or  run  into  by  vehicles 
or  travelers,  or  not  insulted  or  otherwise 
mistreated  by  other  persons  present.  Nor 
<io  we  think  that  as  to  such  a  person,  who 
has  not  yet  reached  the  car,  there  is  any 
other  duty,  as  to  the  car  itself,  than  that 
which  the  carrier  owes  to  all  persons  law 
fully  upon  the  street.  There  is  no  sound 
distinction  as  to  the  diligence  due  from  th<i 
carrier  between  the  case  of  a  person  who 
has  just  dismounted  from  a  street  car  and 
that  of  one  who  is  about  to  take  the  car, 
but  has  not  yet  reached  it.  In  the  case  of 
each  the  only  logical  test  to  determine  the 
degree  of  care  which  the  person  is  entitled 
to  have  exercised  by  the  street  railway  com- 
pany is  whether  the  person  actually  is  a 
passenger,  or  is  a  mere  traveler  on  the  high- 
way. We  tliink  that  a  present  intention  of 
becoming  a  passenger  as  soon  as  he  can 
reach  the  car  ncitiier  makes  the  person  who 
is  approaching  the  car  with  that  intention 
a  passenger,  nor  changes  as  to  him  the  de- 
gree of  care  to  be  exercised  in  respect  of  its 
cars  as  vehicles  to  be  used  upon  a  pubilo 
way  with  due  regard  to  the  use  of  the  same 
way  by  others.  The  defendant  incurs  no  re- 
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sponsibility  to  exercise  extraordinary  dill* 
gence  by  making  an  express  contract,  but 
only  by  its  exercise  of  the  calling  of  a  com* 
mon  carrier;  and  its  obligation  as  such  does 
not  arise  until  the  intending  passenger  is 
within  its  control.  We  are  unwilling  to  go 
farther  than  the  doctrine  stated  in  Davey 
V.  Oreenfield  d  T,  F.  Street  R,  Co.  177  Mass. 
106,  58  N.  E.  172,  that,  when  there  haa  been 
an  invitation  on  the  part  of  the  carrier  by 
stopping  for  the  reception  of  a  passenger, 
any  person  actually  taking  hold  of  the  car 
and  begiiming  to  enter  it  is  a  passenger. 
See  Gordon  v.  West  Efid  Street  R.  Co,  175 
Mass.  181,  183,  55  N.  E.  900,  and  cases  cited. 
If  the  instructions  allowed  the  jury  to  find 
for  the  plaintiff  only  in  case  the  car  had 
reached  a  usual  stopping  place,  and  had 
stopped  to  receive  him,  there  was  error  in 
ruling  that  under  those  circumstances,  and 
before  he  had  actually  reached  the  car,  he 
had  a  right  to  have  the  defendant  exercise 
as  to  him  that  extraordinary  degree  of  care 
due  to  passengers.  So  long  as  he  remained 
a  mere  traveler  on  the  highway,  although 
walking  upon  it  for  the  sole  purpose  of  tak- 
ing the  car,  the  defendant  did  not  owe  him 
any  other  duty  than  that  which  it  owed  to 
any  person  on  the  highway.  Whether  one 
just  has  dismounted  from  a  street  car,  or 
just  is  about  to  board  one,  he  does  not  have 
the  rights  of  a  passenger. 
Exceptions  sustained. 


John  J.  CADIGAN 

V, 

Lotta  M.  CRABTREE. 


( 


) 


1.  No  riirbta  of  a  real-eaitate  broker 
vrbo  baa  been  eatploTed  to  lease 
property  are  iafriased  by  the  deeUton 
of  tlie  principal  not  to  lease  tbe  property, 
and  the  withdrawing  of  authority  from  the 
broker  after  he  has  produced  a  customer  who 
is  willing  to  negotiate  with  the  lease;  but 
who  has  not  expressed  his  wlllingnesa  to 
accept  the  terms  offered. 

2.  A  real-eaitate  broker  is  mot  entitled 
to    a    commiaaion,    where*    after    haTing 

Sroduced  a  customer  willing  to  n<»otlate  for 
le  lease  which  ha  was  emplosred  to  effset, 
but  who  has  not  expressed  his  wlUlagneaa  to 
accept  the  terms  offered  the  principal  In  good 
faith  decides  not  to  lease,  terminates  th4> 
negotiation,  and  discharges  the  broker,  al- 
though the  princloal  subsequently  again  de- 

NoTB. — ^As  to  performance  by  real-estate  bro- 
ker of  his  contract  to  tlnd  a  purchaser  or 
effect  an  exchange  of  his  principal's  property, 
see,  in  this  series,  Lunney  v.  Healey,  44  L. 
R.  A.  593,  and  note;  also  Roche  v.  Smith,  51 
L.  R.  A.  510,  and  Cadigan  v.  Crabtree,  55  L. 
R.  A.  77. 

As  to  when  real-estate  broker  is  considered 
as  the  procuring  cause  of  a  sale  or  exchange 
effected,  see  Hoadley  v.  Savings  Bank,  44  U, 
R.  A.  321,  and  note. 
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ddes  to  lease,  and  makes  a  contract  with  the 
customer  produced  by  the  broker. 


(May  20,  1004.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Suf- 
folk County  made  during  the  trial  of  an 
-action  brought  to  recover  a  broker's  com- 
inission  for  the  leasing  of  real  estate,  which 
resulted  in  a  verdict  in  plaintiff's  favor. 
Sustained, 

The  facts  are  stated  in  the  opinion. 
Mr.  Frank  Panl,  for  defendant: 
Whenever  it  clearly  appears  by  the  bill  of 
exceptions  that  a  party  has  failed  to  offer 
evidence  sufficient  in  law  to  prove  his  case, 
it  is  the  duty  of  this  court  to  set  aside  a  ver- 
<lict  in  his  favor,  without  reference  to  the 
instructions  the  presiding  judge  may  have 
^iven  to  the  jury. 

Brighiman  v.  Eddy,  97  Mass.  478;  King 
-V.  Nichols,  138  Mass.  18. 

The  contract  implied  by  the  employment 
of  a  person  as  broker  is  not  that  embodied 
in  the  custom  or  usage  noticed  in  iJoud  v. 
Ball,  106  Mass.  404,  and  Viaux  v.  Old  South 
'Soc,  133  Mass.  1,  that  a  broker  whose  serv- 
ices are  accepted  by  the  seller,  and  who  in- 
ttroduces  the  seller  to  an  ultimate  purchaser, 
.is  entitled  to  a  commission  upon  the  amount 
for  which  the  estate  is  sold,  if  ultimately 
-purchased  by  the  person  so  introduced, 
-whether  the  sale  is  finally  effected  by  the 
-dame  broker  or  by  another  person. 

Tn  order  to  entitle  a  real-estate  broker  to 
compensation  for,  or  commission  on,  a  sale 
or  exchange  of  property,  he  must  have  been 
the  procuring  cause  thereof ;  that  is,  it  must 
iiave  been  the  direct  result  of  his  exertions 
lo  bring  it  about. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  900; 
Ohapin  v.  Bridges,  116  Mass.  105;  Viaux  v. 
Old  South  Soo.  133  Mass.  1 ;  Qleason  v.  Nel- 
son, 162  Mass.  245,  38  N.  E.  497;  Hiltz  v. 
Williams,  167  Mass.  454,  45  N.  E.  762 ;  Hoa- 
tner  v.  Fuller,  168  Mass.  274,  47  N.  E.  94; 
Whitoomb  v.  Dickinson,  169  Mass.  16,  47  N. 
E.  426;  Cadigan  v.  Orahtree,  179  Mass.  474, 
55  L.  R.  A.  77,  88  Am.  St.  Rep.  397,  61  N. 
E.  37 ;  French  v.  McKay,  181  Mass.  485,  63 
N.  E.  1068 ;  Desmond  v,  Siehhins,  140  Mass. 
-^39,  5  N.  E.  160. 

To  support  an  action  by  a  broker  for  com- 
missions, proof  that  he  effected  or  pro- 
cured a  sale  is  necessary,  in  the  absence  of 
-«videuoe  ot  usage,  or  express  or  implied  con- 
tract, or  acts  of  the  defendant  preventing 
a  completion  of  the  bargain. 

Loud  V.  Hall,  106  Mass.  404;  Gleason  v. 
Nelson,  162  Mass.  245,  38  N.  E.  497;  French 
V.  McKay,  181  Mass.  485,  63  N.  E.  1068. 

It  is  an  essential  element  of  the  doctrine 
of  "efficient  cause"  that  the  trade  finally  ne- 
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gotiated  should  be  substantially  the  same  as 
that  procured  by  the  broker. 

Crouminshield  v.  Foster,  169  Mass.  237, 
47  N.  E.  879;  Hall  v.  Grace,  179  Muss.  400, 
60  N.  E.  932;  Cadigan  v.  Crabtree.  179 
Mass.  474,  55  L.  R.  A.  77,  88  Am.  St.  Rep. 
397,  61  N.  E.  37 ;  French  v.  McKay,  181 
Mass.  485,  63  N.  E.  1068 ;  White  v.  Ttcitch- 
ings,  26  Hun,  503;  Whitcomb  v.  Dickinson, 
169  Mass.  16,  47  N.  E.  426. 

The  fact  that  a  broker  is  exclusively  em- 
ployed does  not  entitle  him  to  a  commission 
upon  a  trade  of  which  he  was  not  the  effi- 
cient cause. 

Where  negotiations  are  broken  off  when 
the  broker's  authority  is  revoked,  he  is  not 
entitled  to  a  commission  upon  a  subsequent 
trade  with  the  person  with  whom  he  had 
been  negotiating,  such  trade  being  the  re- 
sult of  independent  negotiations. 

Stedman  v.  Richardson,  100  Ky.  79,  37  S. 
W.  259;  Oillett  v.  Corum,  5  Kan.  608;  Hall 
V.  Grace,  179  Mass.  400,  60  N.  E.  932 ;  Dole 
V.  Sherwood,  41  Minn.  535,  6  L.  R.  A.  720, 
43  N.  W.  569. 

The  principal  has  the  right  to  terminate 
an  agency,  even  if  it  be  exclusive,  if  the 
agency  is  not  for  a  stipulated  lengtl}  of  time, 
and  without  regard  to  the  fact  that  the 
agent  is  negotiating  a  trade. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  913, 
914. 

Messrs.  Whipple,  Sears,  ft  Osden  for 
plaintiff. 


iioiid,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  a  real-estate  broker 
to  recover  a  commission  upon  a  lease.  So 
far  as'  material  to  the  question  before  us, 
the  evidence  for  the  plaintiff,  taken  in  the 
light  most  favorable  to  him,  tended  to  show 
the  following  facts:  About  November  1^ 
1898,  the  defendant  employed  the  plaintiff  to 
procure  a  tenant  for  certain  real  estate 
owned  by  her.  He  saw  several  persons  on 
the  matter,  among  whom  were  one  Gould 
and  one  Mann.  With  the  latter,  negotia- 
tions were  soon  begun  which  finally  result- 
ed in  an  agreement  as  to  terms,  and  in  the 
preparation  of  some  papers.  The  Mann  lease, 
however,  "fell  through"  on  December  20, 
1898,  because  the  person  who  was  to  become 
the  surety  for  the  tenant  changed  his  mind 
and  withdrew.  Directly  after  this  the  plain- 
tiff renewed  his  negotiations  with  Gould, 
and  within  a  day  or  two  told  the  defendant 
that  he  thought  he  could  get  a  good  tenant, 
mentioning  Gould,  whom  he  said  he  would 
"see  right  away,"  and  she  said  to  him,  "All 
right;  go  ahead.''  On  December  22d,  the 
plaintiff  had  an  interview  with  Gould  and 
Pf.llo,  who  were  acting  together,  showed 
them  oertain  plans,  told  them  what  the  terms 
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of  the  Mann  lease  were,  and  said  that  those 
were  the  only  terms  on  which  the  property 
could  he  hired.  They  said  they  would  think 
it  over.  The  plaintiff  reported  this  inter- 
view to  Gilman,  the  general  agent  of  the 
defendant,  who  said  he  would  see  what  could 
be  done.  In  two  or  three  days.  Oilman  said 
he  could  not  get  the  defendant  to  decide  to 
do  anything  at  that  time.  On  the  1st  or  2d 
of  January  the  defendant  and  the  plaintiff, 
according  to  his  testimony,  had  an  inter- 
view in  which  the  plaintiff  told  the  defend- 
ant about  his  talks  with  Gould,  and  that 
the  latter  was  satisfied  with  the  terms  of 
the  Mann  lease.  The  defendant  said,  in  sub- 
stance, that  she  had  decided  not  to  lease,  but 
to  sell.  "She  would  not  talk  lease  at  all." 
The  plaintiff  did  not  see  the  defendant 
again.  He  wrote  to  her  two  or  three  times 
between  January  2d  and  February  8th,  the 
substance  of  the  letters  being  that  he  could 
not  sell  the  property  for  the  price  named  by 
her,  and  that  she  had  better  lease  it;  men- 
tioning Gould  and  Polio.  She  replied  on 
•  February  8th  that  the  property  was  "for 
sale  only.*'  Meanwhile  the  plaintiff  saw 
Gould  and  Polio  every  little  while,  and 
talked  with  them  about  the  defendant.  By 
letter  dated  March  3d^  the  defendant  in- 
formed the  plaintiff  that  she  had  withdrawn 
the  property  from  the  market  for  sale,  had 
decided  to  lease  it,  and  had  placed  it  in  the 
hands  of  Mr.  Fitzpatrick,  as  her  sole  agent, 
who  alone  had  authority  to  negotiate  for 
her.  Up  to  the  time  the  plaintiff  received 
this  letter  of  March  3d,  he  never  had 
heard  that  any  other  broker  was  having 
anything  to  do  with  the  business  of  leasing 
the  property,  and  during  this  whole  time  he 
was  ready  and  willing  to  act  as  a  broker  in 
carrying  on  negotiations  for  the  lea^e  to 
Gould  and  Polio.  Neither  Gould  nor  Polio, 
acting  together  or  separately,  ever  agreed 
with  the  plaintiff  to  take  the  lease,  nor  did 
either  of  them  authorize  the  plaintiff  to  con- 
vey to  the  defendant  an  offer.  The  negotia- 
tions never  reached  that  point.  On  De- 
cember 28th  or  29th  the  plaintiff,  at  the  or- 
der of  the  defendant,  acting  through  Gil- 
man,  took  down  his  sign  from  the  estate. 
On  December  20,  1898,  the  day  the  negotia- 
tions for  the  Mann  lease  ended,  the  defend- 
ant met  one  Fitzpatrick,  a  real-estate  bro- 
ker, who  also  had  been  talking  with  Gould 
for  several  months  about  hiring  the  prop- 
erty. In  this  interview  Fitzpatridc  spoke  of 
Gould  and  Polio  as  persons  who  would  be 
good  tenants,  and  asked  the  defendant  to 
give  them  a  lease,  but  she  declined  to  con- 
sider the  question  of  leasing  the  property; 
and  she  continued  in  this  frame  of  mind 
until  March  3d,  when,  after  discussion  with 
Fitzpatrick  as  to  whether  to  sell  or  lease, 
she  finally  again  changed  her  mind,  and 
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placed  the  property  in  his  hands  as  her  sole' 
agent  to  lease.  This  was  her  first  employ- 
ment of  Fitspatrick.  On  March  12th  she- 
saw  Gould  for  the  first  time,  and  on  March 
1 6th  the  lease  was  made  to  him  and  Polio. 
It  was  not  contended  by  the  plaintiff  that 
the  defendant,  in  deciding  not  to  lease,  act- 
ed in  bad  faith.  It  is  to  be  noted  also  that 
the  testimony  was  conflicting  as  to  whether 
the  plaintiff  had  the  interview  with  the- 
defendant  between  December  20th  and  Jan- 
uary 2d,  as  to  which  he  testified.  The  de- 
fendant testified  that  no  such  interview  took 
place,  and  that,  after  the  conclusion  of  the 
negotiations  as  to  the  Mann  lease  on  De- 
cember 20th  she  did  not  see  or  have  any 
communication  with  the  plaintiff  until  the 
interview  in  January.  The  jury  might  have- 
believed  the  plaintiff,  however,  and  we  have 
assumed  that  they  did. 

The  case  was  tried  upon  the  third  and 
fourth  counts  of  the  declarati<m.  At  the 
close  of  the  evidence  the  court  ordered  a  ver- 
dict for  the  defendant  on  the  third  ootint. 
As  to  the  fourth  county  the  court  ruled  that 
the  jury  would  not  be  warranted  in  findin«r 
for  the  plaintiff  upon  the  ground  "that  the 
plaintiff  was  the  predominating,  efficient 
cause  of  the  lease  given  by  the  defendant  to- 
Gould  and  Polio,  and  that  his  servicer 
brought  about  the  making  of  that  leaae."^ 
The  court  further  ruled  that  the  terms  of 
the  Mann  lease,  so  called,  "were  not  substan- 
tially the  same  as  the  terms  of  the  lease- 
.  .  .  to  Gould  and  Polio,  and  that  the 
action  could  not  be  maintained  upon  the 
fourth  count,  in  so  far  as  a  finding  for  the 
plaintiff  involved  a  finding  that  said 
leases  w^ere  substantially  alike  in  their 
terms."  The  court,  however,  declined  to 
rule,  as  requested  by  the  defendant,  that  the 
action  could  not  be  maintained  upon  thi-^ 
count,  and  then  submitted  the  case  to  the 
jury  upon  it,  upon  instructions  to  which 
no  exceptions  were  taken. 

The  question  is  whether  the  court  erred 
in  refusing  to  order  a  verdict  for  the  de- 
fendant upon  the  fourth  count.  The  prin- 
ciple upon  whidi  the  case  was  submitted  to- 
the  jury  was  stated  by  the  court  in  the  fol- 
lowing language:  "If  the  owner  of  prop- 
erty employs  a  broker  to  find  a  customer 
for  him,  and  the  broker  introduces  to  the 
principal  a  person  who  he  says  is  willing  to- 
negotiate,  and  if  the  principal  and  the  cus- 
tomer enter  into  negotiations,  and,  while 
these  negotiations  are  going  on,  they  are 
suspended,  or  for  the  time,  at  any  rate,  end- 
ed by  the  principal,  and  not  by  the  customer, 
and  afterwards  the  principal  should  dose 
the  trade  with  that  customer,  the  broker  is 
entitled  to  his  commission.  I  say  'if  after- 
wards the  principal  should  close  the  trade 
with  that  customer/  and  I  say  'if  the  ne- 
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gotiations  are  ended  or  swpe&ded  bj  the 
prineipal,  and  not  by  the  eofltomer.'  It  It 
not  enough  that  the  broker  gives  the  name 
of  John  Smith  or  Henry  Jones,  and  after- 
wards the  principal  should,  through  the  ne- 
gotiations of  another  broker,  close  a  trade 
with  John  Smith  or  Henry  Jones.  The 
broker  cannot  entitle  himself  to  a  commis- 
sion by  simply  having  given  the  name  of 
John  Smith  or  Henry  Jones.  If  he  does  not 
do  anything  more  than  that,  he  is  not  en- 
titled to  a  commission.  Even  if  he  names 
them  as  customers, — ^if  he  reports  that  to 
his  principal, — it  is  not  enough.  The  mat- 
ter has  got  to  go  further.  It  must  result  in 
negotiations  between  the  customer  and  the 
principal  after  the  customer  has  been  intro- 
duced by  the  broker.  If  negotiations  begin, 
and,  before  they  have  resulted  in  a  refusal 
by  the  principal  of  the  customer's  terms, 
they  are  suspended,  merely,  and  are  subse- 
quently resumed, — I  am  putting  a  case 
where  the  negotiations  are  begun,  and  are 
suspended  by  the  principal  without  having 
oome  to  a  definite  conclusion,  because  they 
cannot  trade  at  that  time»  and  afterwards  the 
principal  trades  with  that  customer, — a  com- 
mission is  due  the  broker.  If,  however,  the 
negotiatitms  are  ended  by  the  customer 
making  an  offer  which  is  refused,  then  that 
ends  that  introduction,  so  far  as  the  question 
of  a  broker's  commission  is  concerned.  For 
instance,  in  this  case,  you  will  remember 
that  in  November  Mr.  Cadigan  brought  an 
offer.  It  was  stated  by  Mr.  Gould  that  he 
would  not  give  any  more  than  a  sum  then 
named,  and  that  this  statement  was  not  a 
definite  offer,  but  Mr.  Cadigan  brought  it  as 
an  offer  to  the  defendant.  I  think  it  was 
$25,000  a  year,  and  the  owner  to  make  all 
the  repairs.  Miss  Crabtree  refused  definitely 
to  take  that  offer.  That  ended  that  as  a 
transaction  in  which  Gould  and  Polio  were 
Cadigan's  customer.  If  the  transaction 
stopped  there,  and  nothing  more  hap- 
pened and  then  later  Miss  Crabtree 
made  a  trade,  that  would  not  entitle  the 
plaintiff  to  a  commission."  Having  thus 
stated  and  illustrated  this  principle,  the 
court  proceeded  to  state  that  "the  question 
of  effident  cause  has  nothing  to  do  with" 
the  case,  and,  after  having  called  the  atten- 
tion of  the  jury  to  the  conflict  of  evidence,  to 
which  reference  has  hereinbefore  been  made, 
as  to  whether,  after  the  Mann  lease  fell 
through,  there  was  any  interview  between 
the  defendant  and  the  plaintiff  in  which  she 
told  him  to  go  ahead  with  his  attempts  to 
procure  a  tenant,  finally  left  the  case  to  the 
jury  in  this  concrete  form:  "If,  after  the 
Mann  lease  fell  through,  negotiations  were 
in  fact  begun,  with  the  defendant's  knowl- 
edge and  approval,  by  Mr.  Cadigan,  and  if 
the  negotiations  went  so  far  that  they  could 
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be  really  said  to  be  negotiations,  and  if,, 
after  the  naming  of  a  customer,  they  were- 
suspended  by  the  defendant,  and  she  after- 
ward made  a  trade  with  that  same  customer 
with  whom  the  plaintiff  had  talked,  then 
you  will  find  for  the  plaintiff.  If  you  find 
that  negotiations  went  on,  and  the  defend- 
ant did  not  know  of  them,  or  if  you  find  that 
the  negotiations  did  not  go  on  at  all,  you 
will  find  for  the  defendant;  but  if  you  find 
that  they  did  go  on,  with  the  defendant's 
knowledge  and  approval,  you  will  find  for 
the  plaintiff."  The  evidence  clearly  shows- 
that  even  if,  after  the  Mann  lease  fell 
through,  the  defendant  still  employed  the 
plaintiff  as  a  broker  to  effect  a  lease,  the 
authority  was  revoked  on  January  2d.  Both 
parties  testify  as  to  this,  and  the  plaintiff 
does  not  contend  that  thereafterwards  he  was 
ever  given  authority  to  act  in  the  matter. 
The  authority  was  revoked  because  the  de- 
fendant had  really  and  in  good  faith  aban- 
doned her  intention  to  lease,  and  she  notified 
the  plaintiff  of  that  fact.  While  the  plain- 
tiff was  acting  under  her  authority  he  had 
not  effected  a  lease.  More  than  two  months 
elapsed  after  the  revocation  of  the  plaintiff's 
authority  before  one  was  effected.  It  is  also 
to  be  noted  that  there  was  no  proof  of  any 
usage  or  custom.  The  jury  therefore  were- 
allowed  to  find  for  the  plaintiff,  under  the- 
conditions  stated  in  the  last  paragraph  of 
the  charge,  even  if  the  termination  of  the- 
employment  of  the  plaintiff  and  of  the  nego- 
tiatiims  was  caused  by  the  defendant's  bona 
fide  change  in  her  intention,  and  also  irre- 
spective of  the  question  whether  he  was  the* 
efficient  cause  of  the  lease,  and  in  the  ab- 
sence of  any  usage  or  custom.  We  think  that 
the  proposition  as  thus  laid  down  is  too 
broad.  The  relation  between  the  defendant 
and  the  plaintiff  was  primarily  that  of  prin- 
cipal and  agent,  and,  as  has  been  decided  In 
this  very  case  as  reported  in  179  Mass.  474,. 
66  L.  R.  A.  77,  88  Am.  St.  Rep.  397,  61 
N.  E.  37,  the  defendant  had  the  right  to- 
discharge  the  plaintiff  at  any  time.  When 
the  defendant  applied  to  the  plaintiff  to  se- 
cure his  services,  she  did  not  bind  herself 
to  give  him  even  a  reasonable  time  within 
which  to  produce  a  tenant.  Ibid.  Much 
less  did  she  bind  herself  that  she  would  not 
change  her  mind  as  to  the  use  or  disposi- 
tion of  her  property.  In  deciding  not  to 
lease,  and  in  discharging  him  for  that 
reason,  she  violated  no  right  of  the  plaintiff. 
Under  the  general  laws  of  agency,  his  rights- 
were  fixed  at  the  time  of  his  discharge,  pro- 
vided she  acted  in  good  faith.  At  that  time- 
the  plaintiff's  efforts  had  been  unavailing, 
and  he  had  not  earned  his  commission.  H& 
did  not  earn  it  by  anything  he  did  after- 
wards. It  is  not  even  shown  that  under  the- 
doctrine  of  efficient  cause,  as  this  term  ia 
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understood  wlien  ased  in  this  connection,  he 
«amed  a  commission.  His  right  to  work  for 
a  eommisRion,  as  well  as  his  right  to  impose 
any  obligation  upon  the  defendant  bj  reason 
-of  holding  himself  ready  to  proceed  as  her 
agent,  ended  upon  his  discharge,  she  acting 
in  good  faith.  Such  a  view  is  sustained  by 
the  general  law  of  agency,  and,  in  the  ab- 
«once  of  proof  of  any  custom  or  usage  to  the 
<x>utrary,  must  be  applicable  to  this  form  of 
agency.  And  on  principle  this  must  be  so, 
no  matter  what  may  be  the  stage  of  the  ne- 
gotiations, from  the  simple  introduction  of 
tiie  customer  to  the  nearly  completed  end- 
ing, provided  always  that  the  broker  has  not 
fiuccoedwl  in  securing  the  customer  ready 
■and  willing  to  accede  to  the  terms  of  the 
principal.  As  applicable  to  this  ease,  we 
adopt  the  following  statement  of  the  prin- 
•ciple  as  found  in  Sihbald  y.  Bethlehem  Iron 
Co.  83  N.  Y.  378,  38  Am.  Rep.  441:  "If,  in 
the  midst  of  negotiations  instituted  by  the 
t>rokor,  and  which  were  plainly  and  evidently 
approaching  success,  the  seller  should  re- 
voke the  authority  of  the  broker,  with  the 
view  of  concluding  the  bargain  without  his 
aid,  and  avoiding  the  payment  of  commis- 
sions about  to  be  earned,  it  might  well  be 
«aid  that  the  due  performance  of  his  obliga- 
tion by  the  broker  was  purposely  prevented 
hy  the  principal.  But  if  the  latter  acts  in 
good  faith,  not  seeking  to  escape  the  pay- 
ment of  commissions,  but  moved  fairly  by 
41  view  of  his  own  interest,  he  has  the  ab- 
solute right,  before  a  bargain  is  made,  while 
negotiations  remain  unsuccessful,  before 
commissions  are  earned,  to  revoke  the  bro- 
ker's authority;  and  the  latter  cannot  thm- 
lifter  claim  compensation  for  a  sale  made 
by  the  principal,  even  though  it  be  to  a  cus- 
tomer with  whom  the  broker  unsuccessfully 


negotiated,  and  even  though,  to  some  extent, 
the  seller  might  justly  be  said  to  have 
availed  himself  of  the  fruits  of  the  broker's 
labor." 

This  case  is  to  be  distinguished  from  the 
class  of  cases  in  which  the  relation  of  agen- 
cy has  not  been  terminated,  as  well  as  from 
the  class  where  it  has  been  terminated  in 
bad  faith.  The  case  is  also  to  be  distin- 
guished from  those  in  which  there  is  proof 
of  a  custom  or  usage,  as  in  Loud  v.  Hall, 
106  Mass.  404.  On  principle,  then,  the 
proposition  upon  which  the  case  was  sub- 
mitted, as  above  stated,  is  too  broad.  The 
authorities  also  seem  to  be  against  it.  See, 
as  bearing  upon  the  question,  Leonard  v. 
Eldridge,  184  Mass.  594,  69  N.  E.  337; 
Bailey  v.  Smith,  103  Ala.  641,  15  So.  900; 
Fairchild  v.  Cunningham,  84  Minn.  521,  88 
N.  W.  15;  Wylie  v.  Marine  Nat,  Bank,  61 
N.  Y.  415;  Sihbald  v.  Bethlehem  Iron  Co. 
83  N.  Y.  378,  38  Am.  Rep.  441;  Alden  v. 
Earle,  24  Jones  &  S.  366,  4  N.  Y.  Supp.  548; 
OUlett  V.  Corum,  6  Kan.  608 ;  Livezy  v.  Mil- 
ler, 61  Md.  337;  Stedman  v.  Riehardeon, 
100  Ky.  79,  37  S.  W.  259;  Earp  v.  Cummins, 
54  Pa.  394,  03  Am.  Dec.  718,  cited  by  Gray, 
Ch.  J.,  in  Ward  v.  Fletcher,  124  Mass.  224 : 
Uphoif  V.  Ulrich,  2  HI.  App.  389;  Abbott 
V.  Hunt,  129  N.  G.  403,  40  S.  E.  119.  See 
also,  contra,  OottschcUk  v.  Jennings,  1  La. 
Ann.  5,  45  Am.  Dec  70,  which  seems  to 
be  in  conflict  with  the  general  weight  of 
authority. 

We  are  of  opinion  that  the  jury  should 
have  been  instructed^  as  requested  by  the  de- 
fendant, that  upon  all  the  evidence  the  jury 
would  not  be  warranted  in  returning  a  ver- 
dict for  the  plaintiff  upon  the  fourth  eount. 

Exceptions  sustained. 
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City  of  JACKSON,  Plff.  in  Err. 
( Mich ) 

A   plank  ■idewallc  U  not  bo  nn 

to  render  a  mnnieipal  corporation 
liable  to  one  who  falls  upon  It  because  his 
cane  goes   through  it,  although  it  is  so  old 

Note. — For  other  cases  in  this  series  as  to  lia- 
bllitj  of  municipal  corporation  for  defects  in 
street,  see  Lincoln  v.  Boston,  8  L.  R.  A.  257, 
and  note;  Dundas  v.  Lansing,  5  L.  R.  A.  143, 
«nd  note;  Goshen  ▼.  England,  6  L.  R.  A.  253, 
ADd  note;  Molloj  v.  Walker,  6  L.  R.  A.  605,  and 
note;  Thompson  ▼.  Qnincy,  10  L.  R.  A.  784,  and 
note;  Bates  ▼.  Rutland,  9  L.  R.  A.  868;  Burns 
▼.  Bradford,  11  L.  R.  A.  726 ;  Chlldrey  ▼.  Hunt- 
ington. 11  L.  R.  A.  813 ;  Gibson  y.  Huntington, 
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that  the  edges  of  the  planks  hare  become  de> 
cajed,  and  adjacent  to  the  cracks  they  will 
not  withstand  the  pressure  of  the  cane,  where 
the  defect  Is  not  such  as  to  attract  attention, 
and  obvious  defects  have  been  repaired  as  they 
occurred. 

(July  16,  1904.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  in  flavor 

22  L.  R.  A.  561,  and  note;  Roberts  ▼.  Detroit, 
27  L.  R.  A.  572 ;  Selleck  ▼.  Janesviile.  47  L.  R. 
A.  691 ;  Kansas  v.  Orr,  50  L.  R.  A.  7B3 :  Teager 
▼.  Flemingsburg,  53  L.  R.  A.  791;  South  Bend 
T.  Turner,  54  I^  R.  A.  396 ;  Lee  v.  Port  Huron, 
55  L.  R.  A.  808;  Prather  ▼.  Spokane,  59  L.  R. 
A.  846 ;  Hendry  y.  North  Hampton,  64  L.  R.  A. 
70 ;  Wheat  ▼.  St.  Louis.  64  L.  R.  A.  292 ;  Fox 
T.  Clarke,  65  L.  R.  A  234. 


S904. 


Habden  v.  Jackson. 


987 


of  plaintiff  in  an  action  brought  to  recoTer 
<la mages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Jteversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Miner,  with  Mr.  Albert 
O.  Reece,  for  plaintiff  in  error: 

Testimony  as  to  the  condition  of  the  walk 
^fter  the  accident  is  inadmissible  without 
proof  that  the  condition  has  remained  un- 
•changed  from  the  time  of  the  accident. 

Lindley  v.  Detroit,  131  Mich.  8,  90  N.  W. 
■665;  Teasdale  v.  Malone,  17  App.  Div.  186, 
46  N.  Y.  Supp.  360;  Ottawa  v.  Black,  10 
Kan.  App.  439,  61  Pac.  985 ;  Seward  v.  WU- 
mington,  2  Marv.  (Del.)  189,  42  Atl.  451; 
Pennsylvania  Co,  v.  Marion,  104  Ind.  239, 
3  X.  E.  874. 

Evidence  of  repairs  made  after  the  acci- 
dent was  inadmissible. 

Zibhell  v.  Orand  Rapids,  129  Mich.  660, 
^9  N.  W.  563;  Terre  Haute  d  /.  R,  Co,  v. 
Clem,  123  Ind.  16,  7  L.  R.  A.  688,  18  Am. 
St.  Rep.  303,  23  N.  E.  966 ;  Morse  v.  Minne- 
apolis d  8t.  L.  R,  Co,  30  Minn.  466,  16  N.  W. 
3oS;  Sylvester  v.  Casey,  110  Iowa,  256,  81 
JQ^.  W.  465. 

The  sidewalk,  at  the  point  where  plain- 
tiff was  injured,  was,  at  the  time  of  such  in- 
Jury,  in  a  condition  reasonably  safe  and  fit 
for  public  travel  by  pedestrians  in  the  ordi- 
nary way,  within  the  meaning  of  the  stat- 
ute. 

Lee  V.  Port  Huron,  128  Mich.  636,  66  L. 
IL  A.  308,  87  N.  W.  637;  Jackson  v.  Lan- 
^ng,  121  Mich.  279,  80  N.  W.  8;  Lreslie  v. 
arand  Rapids,  120  Mich.  28,  78  N.  W.  885; 
MoArthur  v.  Saginaw,  68  Mich.  367,  65  Am. 
Rep.  687,  26  N.  W.  313;  Weisse  v.  Detroit, 
105  Mich.  482,  63  N.  W.  423;  Morrison  v. 
.Syracuse,  46  App.  Div.  421,  61  N.  Y.  Supp. 
313. 

If  the  defective  spot  in  the  walk  could 
-not  have  been  seen  and  avoided  by  the  plain- 
-tiff,  and  if  the  same  could  not  have  been 
discovered  by  ordinary  inspection  and  use, 
it  was  not  a  defect  for  which  defendant  is 
.answerable. 

Blank  v.  Livonia  Twp,  79  Mich.  1,  44  N. 
W.  157;  Wakeham  v.  St,  Clair  Twp,  91 
Mich.  15,  51  N.  W.  696;  Tice  v.  Bay  City, 
84  Mich.  465,  47  N.  W.  1062;  McGrail  v. 
Kalamazoo,  94  Mich.  62,  63  N.  W.  955 ;  Alli- 
ance V.  Campbell,  17  Ohio  C.  C.  595;  Cole  v. 
Scranton,  4  Lack.  Legal  News,  287;  Bucher 
V.  South  Bend,  20  Ind.  App.  177,  50  N.  E. 
412. 

Mr,  Rlehard  Prioe,  for  defendant  in 
•error: 

A  wooden  walk  may  be  in  such  an  ad- 
vanced stage  of  decay  three  or  five  months 
after  an  accident  that  a  jury  would  be  war- 
rante<V  in  inferring  that  it  could  not  have 
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been  in  a  sound  condition  at  the  time  of  the 
accident. 

Gillett,  Collateral  Ev.  §  71;  Langworthy 
v.  Oreen  Twp,  88  Mich.  207,  50  N.  W.  130: 
Stewart  v.  Everts,  76  Wis.  35,  20  Am.  St. 
Rep.  17,  44  N.  W.  1092. 

Highways  and  sidewalks  are  for  the  use 
of  all  persons,  young  and  old,  sick  and  well, 
firm  and  infirm,  and,  in  the  exercise  of  ordi- 
nary care,  one  who  is  injured  by  the  absence 
of  proper  precautions  or  repair  upon  the 
part  of  the  public  may  recover. 

Mohan  v.  Everett,  60  La.  Ann.  1162,  23 
So.  883;  Sewell  v.  Cohoes,  11  Hun,  626; 
Gregory  v.  Adams,  14  Gray,  242;  Malloy  v. 
Walker  Twp,  77  Mich.  448,  6  L.  R.  A.  695, 
43  N.  W.  1012;  Lee  v.  Port  Huron,  128 
Mich.  636,  55  L.  R.  A.  308,  87  N.  W.  637 ; 
Com,  V.  King,  13  Met.  115;  Ho%Dard  v. 
yorth  Bridgewater,  16  Pick.  189. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  was  injured  by  a  fall  upon 
a  sideWalk  upon  the  main  street  in  the  city 
of  Jackson,  in  front  of  a  hardware  store. 
This  walk  was  made  of  a  plank  nearly  2 
inches  thick,  and  had  been  down  some  years. 
It  had  been  broken  in  spots,  and  there  was 
evidence  that  there  had  been  some  decay, 
and  that  the  walk  had  been  repaired  in  sev- 
eral places,  both  by  putting  in  new  in  place 
of  broken  planks,  and  by  nailing  sheet  iron 
or  boards  over  broken  or  decayed  places. 
The  evidence  is  suggestive  of  diligence  in 
the  matter  of  repairs,  and  it  was  also  shown 
that  the  walk  was  inspected  a  few  days  be- 
fore the  accident,  which  occurred  in  the 
following  way:  The  plaintiff  walked  with  a 
crutch  and  cane.  At  a  point  where  the  walk 
was  laid  over  an  area,  the  cane  suddenly 
went  through  the  walk,  letting  the  plaintiff 
fall.  He  testified  as  follows  about  the  trans- 
action: "I  was  standing  in  front  of  Crone 
&  McGraw's  hardware  store, — the  east  win- 
dow,— and  the  car  came  down  and  stopped 
in  front  of  the  Hibbard  house,  and  I  started, 
going  to  take  it;  and  as  I  started  I  put  my 
cane  forward,  and,  when  I  bore  on  my  cane 
on  the  boards.  I  went  right  through,  and  the 
cane  went  down.  I  was  walking  with  a  cane 
and  a  crutch, — the  cane  in  my  right  hand, 
and  the  crutch  under  my  left  arm.  I  always 
put  the  cane  ahead  of  my  foot,  then  made  my 
step.  .  .  .  When  the  cane  went  througli 
the  walk  I  was  shocked,  I  went  through 
so  quickly.  I  didn't  know  anything  at 
all,  and  the  first  thing  I  knew,  Mr. 
Weatherwax  came  out  and  lifted  me 
up.  I  was  almost  picked  up  as  soon 
as  I  was  down.  One  man  handed  me 
my  crutch,  and  another  man  my  cane,  and 
as  he  picked  up  my  cane  I  saw  a  hole  or  dozy 
spot  in  the  walk;  and  that  is  the  last  I  saw 
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of  Mftin  street  for  ten  months.  The  cane 
was  through  a  hole,  and  hanging  on  the 
walk,  and  the  hole  was  the  size  of  the  end 
of  the  cane.  The  wood  around  it  was  kind 
of  dozy,  I  should  say.  That  is  the  only  thing 
I  could  tell.  ...  I  did  not  know  before 
I  placed  my  cane  on  this  weak  spot  that  it 
would  let  me  through.  This  walk  was  on 
the  north  side  of  Main  street,  and  the  place 
where  I  fell  was  opposite  the  junction  of 
Main  and  Francis  streets.  The  walk  there 
was  very  bad.  1  should  say  it  was  danger- 
ous, because  there  were  holes  there.  It  was 
patched  with  tin  or  iron  and  with  extra 
pieces  of  wood.  I  could  not  remember  how 
long  this  piece  of  walk  was  down.  My  place 
01  business  was  right  upstairs  opposite  this 
piece  of  walk.  It  had  been  patched  since  it 
was  put  down.  There  was  a  new  walk  put 
down  there  originally  by  Mr.  Bader.  It  was 
an  old  walk, — probably  been  down  ten  or 
twelve  or  fourteen  years.  It  had  been 
patched  because  there  were  holes  there  and 
dangerous  places.  The  planks  had  broken 
out  between  each  other.  There  were  eeveral 
rotten  places.  I  should  think  the  holes 
were  occasioned  by  rot.  There  were  strips 
of  tin  put  in  some  places,  probably  2  or  3  or 
4  inches  wide.  I  have  seen  pieces  of  iron 
put  there,  8  or  4  inches  wide,  to  cover  over 
cracks.  It  had  been  in  this  general  condi- 
tion, with  holes,  rotten  places,  and  patches, 
for  several  years.  .  .  .  There  was  no 
hole  where  I  put  my  oane  before  I  put  my 
cane  there.  When  the  man  handed  me  the 
cane,  he  pulled  the  cane  right  out,  and  there 
was  a  hole  just  the  size  of  the  cane, — right 
there  in  the  dozy  spot.*' 

On  cross-examination  he  said:  **!  could 
not  look  to  see  where  I  put  my  cane  all  the 
time." 

Q.  Kow,  if  you  hadn't  been  going  to  the 
car,  Mr.  Harden,  do  you  think  there  was 
anything  about  the  character  of  that  spot 
that  would  have  attracted  your  attention 
as  you  passed  byT 

A,  No,  sir;  I  don't  know  that  there  was 
anything  that  would  have  attracted  my  at- 
tention. 

Q.  You  looked  at  this  spot  after  you 
pulled  your  cane  out? 

A.  I  could  not  help  but  see  it.  I  didn't 
pull  my  cane  out.  Another  man  pulled  it 
out  and  handed  it  to  me.  I  saw  the  spot 
after  the  cane  was  pulled  out.  There  was 
a  round  hole  in  it,  the  size  of  the  largest 
part  of  the  cane.  I  fell  with  my  whole 
weight  on  the  cane.  The  hole  was  between 
two  boards.  All  I  could  see  of  it  there  was 
the  round  hole.  The  last  I  ever  saw  of  that 
spot  was  when  I  left  there  that  night. 

Q.  You  claim  that  there  was  nothing  else 
about  that  place  that  would  have  attracted 
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your  attention,  even  if  you  had  not  been 
hurrying  for  the  car? 

A.  1  don't  think  it  would. 

The  Court:  Was  there  two  planks  and 
boards  came  close  together? 

A.  They  came  close  together,  but  theru 
was  a  dozy  spot,  I  should  think  about  that 
long  (indicating  about  18  inches),  between 
the  two  boards, — part  on  one  and  part  on 
the  other. 

Q,  Now,  in  walking  with  your  crutch  aiuV 
cane,  when  you  came  over  on  yoiur  cane  yoi» 
threw  your  full  weight  on  it,  did  you  not? 

A.  Yes,  sir.  I  am  sure  I  looked  at  tho 
exact  spot,  because  I  saw  them  pull  the 
cane  out.  I  don't  know  who  it  was  that 
pulled  the  cane  out. 

This  is  a  fair  sample  of  other  testimony 
which  may  be  ?aid  fairly  to  indicate  that 
this  was  an  old  walk,  which  was  being  madi> 
to  do  service  by  such  repairs  as  were  from 
time  to  time  necessary. 

It  is  contended  that,  even  if  the  edges  of 
the  two  planks  between  which  the  plaintiff*^ 
cane  passed  were  beginning  to  rot,  it  wa» 
not  observable  from  above,  and  the  defect 
was  therefore  a  latent  one;'  and,  in  support 
of  this  contention,  counsel  cite  the  fact  that 
no  witness  testified  to  noticing  any  decay 
before  the  accident.  It  appears  that  th^ 
planks  were  in  a  condition  at  that  p1ac> 
reasonably  sale  for  persons'  feet,  and  that 
the  accident  became  possible  only  by  reason 
of  the  fact  that  plaintiff  depended  upon  a 
cane  for  support,  which  is  said  to  be  not 
such  onlinary  use  as  the  walk  is  provided 
for.  Upon  plaintiff's  part,  counsel  urge  that 
while  comparatively  few  lean  on  canes  or 
are  supported  by  crutches,  the  aged  and  in- 
firm have  done  so  from  time  immemorial, 
and  that  it  is  one  phase  of  ordinary  travel,, 
for  which  walks  are  provided,  and  a  walk 
that  has  cracks  wide  enough  for  a  cane  to 
go  through,  or  spots  weak  enough  to  give 
way  under  a  cane,  is,  within  the  statute,  ft 
walk  not  in  good  condition  and  reasonably 
fit  and  safe  for  travel. 

Sidewalks  of  plank  are  in  common  u»\ 
We  may  take  judicial  notice  of  the  material 
and  mode  of  construction  ordinarily  adopt- 
ed, as  well  as  the  methods  and  period  of  usi'. 
We  know  that  they  are  often  made  of  cheap 
lumber,  and  that  they  begin  to  deteriorate 
early.     If  laid  tight  when  put  down,  the 
boards  soon  shrink  and  cracks  open.    Thp 
edges   of   the   boards,  being  of  the   sappv 
portion  of  the  timber,  get  dozy  and  begin  to^ 
decay  a  long  time  before  the  heart  is  affect 
ed.  Knots  shrink  and  drop  out,  leaving  knot^ 
holes.   It  is  not  to  be  expected  that  a  side 
walk  will  be  taken  up  and  relaid  as  soon  a^ 
the  cracks  open.,  and  the  edges  of  the  board* 
show  signs  of  decay,  or  knot  holes  appear. 
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To  do  this  would  make  board  walks  the  most 
extravagant  kind  of  walks.  Where  they  aro 
built  of  heavy  plank,  what  has  been  said  ap- 
plies with  greater  force.  The  undisputed 
proof  in  this  case  sh«ws  that  this  walk  was 
icept  in  repair  by  mending.  That  is  a  proper 
custom,  for  in  no  other  way  can  the  reason- 
able life  of  a  walk  be  secured.  There  is  mt 
proof  of  a  serious  decay  in  the  walk  at  the 
place  where  the  cane  went  through.  If  it 
Avas  \nsible  at  all,  it  was,  at  most>  a  dozy 
place,  clearly  shown  not  to  be  dangerous  to 
the  ordinary  pedestrian.  There  is  no  doubt 
that  the  legislature  authorized  sidewalks 
for  the  use  of  the  lame  and  aged  as  well  as 
for  the -able-bodied  and  young;  but  we  know 
that  the  former  classes  should,  and  usually 
•do,  use  greater  care  than  the  latter  find 
necessary.  A  man  walking  on  crutches 
Icnows  the  common  method  of  building  side- 
walks. He  knows  that  edges  of  the  boards 
•decay  and  knots  drop  out,  and  instinctively 
lie  learns  to  avoid  putting  his  crutches  in 
liolea  or  cracks.  We  think  it  is  not  negli- 
gence for  a  city  to  use  its  plank  walks,  al- 
though they  have  cracks  and  knot  holea 
through  which  a  cane  or  crutch  would  go, 
acting  upon  the  expectation  that  the  trav- 
eler must  know  that  they  are  practically 
Tinavoidable,  and  are  common  to  all  side- 
Avalks,  long  before  they  are  sufficiently  woni 
to  justify  putting  them  up  and  building 
:anew.    The  dty  has  a  right  in  the  mainte- 


nance of  its  walks,  to  expect  a  reasonable 
degree  of  care  from  all  persons;  and  when 
its  walks  are  safe  for  the  ordinarily  prudent 
use,  there  is  no  negligence.  If  there  were 
no  walks  the  pedestrian  might  still  fall, 
and  the  crutches  of  the  infirm  go  down  in 
holes  made  by  animals,  or  in  soft  places. 
An  accident  from  such  a  cause  would  be  a 
casualty.  So,  too,  there  may  be  casualties 
upon  walks.  The  cities  are  not  insurers  of 
those  who  walk  on  sidewalks,  and  even 
though  injured  without  negligence  on  their 
part,  the  same  is  no  more  than  a  casualty, 
if  the  walk  is  as  good  as  such  person  has 
a  right  to  expect.  Such  is  this  accident.  As 
in  cases  of  snow  and  ice,  there  is  a  limit  to 
the  duty  of  the  municipality.  Bigelow  v. 
Kalama&oo,  97  Mich.  121,  56  N.  W.  339; 
WeisBB  V.  Detroit,  105  Mich.  482,  63  N.  W. 
423 ;  Leslie  v.  Grand  Rapids,  120  Mich.  28, 
78  N.  W.  885 ;  Jackson  v.  Lansing,  121  Mich. 
279,  80  N.  W.  8;  Lee  v.  Port  Huron,  128 
Mich.  636,  65  L.  R.  A.  308,  87  N.  W.  637. 

We  are  of  the  opinion  that  a  walk  should 
not  be  said  to  be  unfit  and  not  reasonably 
safe  for  travel  when  a  cane  will  go  through 
the  cracks,  even  if  dozy  edges  of  the  planks 
are  what  make  it  possible. 

The  judgment  is  reversed,  and  no  mem 
trial  ordered. 

The  other  Justices  cooour. 
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UNION    SCHOOL    DISTRICT    OF    GUIL- 
FORD, App*., 
v. 

Burton  W.  BISHOP  et  at. 
(76  Conn.  695.) 

1.  The  duty  mmy  be  Imposed  by  tbe 
leiri«l»tare  upon  a  man  of  listing  in  his 
own  name  for  taxation  the  property  of  his 
wife  which  Is  not  settled  on  her  for  her  sepa- 
rate use. 

3.  A  mmn  wbo  lists  for  tmxii,tioii  tbe 
property  of  bis  wife,  together  with  his 
own,  as  a  single  item  on  the  face  of  his  re- 
turn, is  estopped  from  claiming  that  the  prop- 
erty belonging  to  each  should  have  been 
valued  separately  by  the  taxing  officers,  al- 
though on  the  back  of  the  list  he  shows  that 
the  property  consists  of  different  items. 

:3.    A  mmn  wbo  lists  for  taxMioa  prop- 


NOTB. — For  a  somewhat  similar  case  in  this 
series,  which  holds  that  a  taxpayer  who  fails 
to  furnish  a  list  of  his  property  for  assessment 
when  requested  Is  estopped  to  contest  the  cor- 
rectness of  a  list  made  by  the  assessor,  see 
Grlgsby  Constr.  Co.  v.  Freeman,  58  U  B.  A. 
349. 
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erty  of  bis  wife  as  his  own  is  estopped 
from  contesting  the  validity  of  the  tax  on  the 
ground  that  the  property  Is  not  entered  as 
hers  on  the  grand  lists  of  the  district. 

4.  A  eoiuplaint  aorainst  a  man  and  wife 
to  collect  a  tax  npon  ber  land  should 
be  dismissed  as  to  her,  where  it  merely  al- 
leges that  she  claims  an  interest  in  the  land, 
which  is  not  true,  and  contains  no  allegation 
that  she  owns  the  property,  or  is  made  a 
party  because  she  is  a  married  woman. 

5.  Tbe  enforcement  of  a  tax  lien  can- 
not be  defeated  because  of  irregularities 
In  the  proceedings,  where  such  irregularities 
are  not  set  up  in  the  pleadings. 

6.  Tbat  taxes  are  assessed  to  pay  debts 
does  not  affect  the  validity  of  the  assess- 
ment 

7.  Money  paid  on  acconnt  nnder  a  tax 
assessment,  which  is  not  applied  by  either 
party  to  any  particular  part  of  the  indebted- 
ness, should  be  applied  as  the  justice  of  the 
case  may  require. 

8.  A  tax  lien  cannot  be  declared  void 
in  a*  suit  brought  to  enforce  it,  in  the  ab- 
sence of  any  prayer  for  such  relief,  on  the 
part  of  the  defendant,  by  means  of  a  cross- 
complaint  or  counterclaim. 

(June  14,  1904.) 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Ck>urt  of  Common  Pleas  for  New 
Jiuven  County  in  favor  of  defendants  in  an 
action  brought  to  foreclose  a  tax  lien.  Be- 
versed, 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  George  £•  Beera  and  Edwia  S. 
Piokettt  for  appellant: 

The  mode  of  laying  taxes  is  within  the 
legislative  control. 

State  V.  Travelers'  Ins,  Co,  73  Conn.  259, 
57  L.  R.  A.  481,  47  Atl.  299;  Comtcall  v. 
Todd,  38  Conn.  447;  Huhhard  v.  Brainard, 
3o  Conn.  568. 

There  is  nothing  that  expressly  or  by  im- 
plication requires  that  the  current  expenses 
of  the  year  should  be  met  by  the  taxes  of 
that  particular  year. 

The  acts  of  the  district,  like  those  of  every 
public  corporation,  are  presumed  to  be  reg- 
ular. 

West  School  District  v.  Merrills,  12  Conn. 
439. 

Mr.  Bishop  listed  the  land  in  his  own 
name,  and  swore  that  it  was  his  own.  He  is 
therefore  estopped  from  making  the  claim 
that  the  land  is  not  his. 

Goddard  v.  Seymour,  30  Conn.  395;  New 
London  v.  Miller,  60  Conn.  112,  22  Atl.  499; 
Sanford  v.  Dick,  15  Conn.  447. 

By  neglecting  to  put  in  a  list  of  her  own, 
under  Gen.  Stat.  1888,  §  3804  (Rev.  1902,  § 
2298),  Mrs.  Bishop  made  her  husband  her 
agent  to  act  for  her,  and  by  her  silence  au- 
thorized him  to  put  the  property  in  his  list 
under  Gen.  Stat.  1888  §  3803  (Rev.  1902,  9 
2297 ) .  His  act  became  her  act,  and  the  es- 
toppel upon  him  binds  her  also. 

There  is  no  natural  right  to  have  property 
listed  in  the  name  of  the  owner. 

1  Cooley,  Taxn.  3d  ed.  pp.  727,  730;  Ma- 
sonic Bldg,  Asso.  v.  Brovcnell,  164  Mass.  306, 
41  N.  E.  306;  Smith  v.  Read,  51  Conn.  13. 

Where  husband  and  wife  are  living  to- 
gether on  the  land,  and  there  is  no  special 
provision  on  the  subject,  it  may  be  assessed 
to  him,  even  though  the  title  is  in  the  wife, 
as  the  possession  is  presumed  to  be  his. 

Southtcorth  v.  Edmands,  152  Mass.  206,  9 
L.  R.  A.  118,  26  N.  E.  106;  Paul  v.  Fries, 
18  Fla.  573;  Massing  v.  Ames,  37  Wis.  645; 
Enos  V.  Bemis,  61  Wis.  656,  21  N.  W.  812; 
People  V.  Rains,  23  Cal.  131;  1  Cooley, 
Taxn.  3d  ed.  p.  733. 

The  wife's  property  may  be  taxed  in  the 
name  of  both  husband  and  wife. 

Adams  v.  Sleeper,  64  Vt  544,  24  Atl.  990. 

The  "separate  property"  excepted  out  of 
§  3803,  Gen.  Stat.  1888  (Rev.  1902,  9  2297), 
refers,  not  to  sole  and  separate  property  in 
the  technical  sense,  but  simply  to  property 
listed  in  the  wife's  own  name  under  the  suc- 
ceeding section,  for  that  section  refers  to 
the  wife's  property  generally,  and  there  is 
m  L.  II.  A. 


no  section  applying  in  terms  to  "separate'^ 
property. 

Elmu  V.  Carney,  4  Wash.  418,  30  Pac  732. 

That  the  tax  is  invalidated  because  the 
assessment  was  of  the^  three  parcels  of  land 
in  a  lump  is  not  open  to  Mr.  Bishop,  as  he> 
voluntarily  handed  in  a  list  with  one  valua- 
tion for  the  whole. 

Kissimmee  v.  Drought,  26  Fla.  1.  7  S<). 
525;  Albany  BrevAng  Co,  v.  Meriden,  4% 
Conn.  245. 

Wherever  a  party  has  not  been  prejudiced 
by  the  failure  to  hold  a  meeting  of  a  board 
of  relief,  or  to  give  notice  of  such  meetings 
the  irregularities  are  overlooked,  and  the 
taxpayer  cannot  avoid  paying  the  tax  upon 
this  ground. 

Scott  County  v.  HxTids,  50  Minn.  204,  5*2 
N.  W.  523;  I  Cooley,  Taxn.  3d  ed.  p.  772:  i 
Cooley,  Taxn.  3d  ed.  p.  1353. 

No  demand  is  necessary  to  make  a  tax 
due. 

Goddard  ▼.  Seyrnour,  30  Conn.  401 :  Meif- 
er  V.  Burritt,  60  Conn.  117,  22  Atl.  501: 
Hart  r,  Tieman,  50  Conn.  521,  21  Atl.  1007. 

Mr,  J.  Bimiey  Tnttle,  for  appellees: 

The  lien  cannot  be  foreclosed  unless  the 
statutory  requirements  are  complied  with. 

Meyer  v.  Truehee,  59  Conn.  426,  22  Atl- 
424. 

No  lien  on  real  estate  for  a  tax  on  person- 
al property  can  be  continued  by  certificate,, 
or  foreclosed;  only  the  interest  in  real  es- 
tate legally  set  in  the  tax  list  shall  be  sub- 
ject to  such  a  lien. 

Meyer  v.  Burritt,  60  Conn.  117,  22  AtL 
501 ;  Meyer  v.  Truhee,  59  Conn.  426,  22  AtL 
424. 

The  real  property  was  not  set  in  the  list 
of  the  person  who  held  title.  This  precludes 
the  foreclosure. 

Hellm^m  y,  Burritt,  62  Conn.  438,  26  AtL 
47S. 

A  tax  on  several  pieces  of  land  cannot  be 
enforced  as  a  lien  upon  one  of  them  alone. 

Ibid.;  Meyer  v.  BurHtt,  60  Conn.  117,  22 
Atl.  501. 

Each  separate  lot  must  bear  its  own  tax. 

Meriden  v.  Moloney,  74  Conn.  94,  49  Atl. 
897. 

Baldwin,  J.,  delivered  the  opinion  of 
the  court: 

On  October  1,  1897,  Burton  W.  Bishop 
owned  a  tract  of  land,  and  his  wife  owned 
two  others,  on  one  of  which  was  a  house,  in 
the  Union  school  district  of  Guilford.  He- 
also  owned  a  tract  in  the  town,  which  waiv 
not  in  that  district,  and  a  little  personal 
property.  He  put  all  these  items  of  prop- 
erty into  his  tax  list,  and  returned  it  under 
oath  to  the  town  assessors.  The  lands  were  de- 
scribed as^'l  dwelling  house  with  buildings 
and  lots  appurtenant  thereto.    Seventy-three 
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acres  of  land^  bounded  and  described  on  back 
of  this  list."  The  assessors  valued  all  the 
73  acres  at  a  lump  sum,  and  afterwards,  un- 
der Gen.  Stat.  1902,  §  2417,  one  of  them 
valued  so  much  of  these  lands  as  lay  in  the 
district  at  another  lump  sum,  and  returned 
a  list  of  the  same,  including  also  the  per- 
sonal property  and  the  house  lot  at  proper 
valuations,  to  the  clerk  of  the  district,  all 
being  thus  entered  in  the  name  of  Burton  W. 
Bishop.  In  July,  1898,  the  district  levied 
a  5-mill  tax  to  pay  debts  which  had  been  ac- 
cumulating for  several  years.  It  was  made 
payable  October  1,  1898.  No  rate  bill  was 
made  out  until  October  6,  1898.  Then  one 
was  made  out  in  which  Burton  W.  Bishop 
was  charged  with  $12.92,  this  being  5  mills 
on  the  assessed  valuation  of  all  the  property, 
real  and  personal,  in  the  district  so  owned 
by  himself  and  his  wife  on  October  I, 
1897.  No  attempt  was  ever  made  to  collect 
any  part  of  this  $12.92  out  of  the  personal 
property,  and  no  personal  demand  was  ever 
made  or  served  upon  either.  On  September 
30,  1899,  the  collector  of  district  taxes  put 
on  record  a  certificate  of  lien  for  $12.92  on 
the  three  tracts  of  land  in  the  district.  In 
February,  1903,  Burton  W.  Bishop  paid  $3 
on  the  tax,  claiming  that  that  was  all  of  it 
that  was  legally  due  from  him.  Soon  after- 
wards this  suit  was  brought.  The  defend- 
ants, in  their  answer  denied  the  validity  of 
the  proceedings  by  the  town  and  district, 
which  were  stated  in  the  complaint.  No  ev- 
idence was  offered  on  the  trial  to  show  the 
separate  value  of  either  of  the  three  tracts. 
Judgment  was  rendered  for  the  defendants, 
and  "that  said  tax  lien  is  void,  and  the  same 
is  hereby  set  aside  and  declared  of  no  ef- 
fect." 

Gen.  Stat.  1888,  §  3803;  Gen.  Stat.  1902, 
§  2297, — provided  that  "the  taxable  estate  of 
married  women,  other  than  separate  proper- 
ty, shall  be  set  in  the  lists  of  their  hus- 
1)ands."  The  exception  of  separate  property 
was  first  made  in  1880.  Pub.  Acts  1880,  p. 
525,  chap.  57.  At  that  time  there  were  com- 
paratively few  married  couples  whose  rights 
were-  regulated  by  the  new  system  adopted 
in  1877.  The  term  "separate  property  of  a 
married  woman"  had  an  established  meaning. 
It  was  "such  estate  only,  be  it  real  or  per- 
sonal, as  is  settled  on  her  for  her  separate 
use,  without  any  control  over  it  on  the  part 
of  her  husband."  Butler  v.  Buckinghami,  5 
Day,  492,  497,  501,  5  Am.  Dec.  174.  It  does 
not  appear  that  the  land  of  Mrs.  Bishop  was 
of  such  a  character.  It  was  within  the  pow- 
er of  the  legislature  to  make  this  statutory 
provision.  Taxes  are  naturally  a  charge  on 
income.  Practically  a  husband,  whether 
married  before  or  after  1877^  is  apt  to  have 
the  management  of  his  wife's  lands,  and  to 
receive  the  income  from  them.  To  charge 
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him  primarily  with  the  duty  of  paying  the 
annual  taxes  on  her  real  estate,  and  to  re- 
lieve her  from  the  duty  of  returning  a  sep- 
arate list,  was  a  reasonable  regulation  of  a 
matter  of  personal  status.  It  might  be- 
otherwise  were  he  compelled  to  pay  assess- 
ments for  public  improvements  benefiting 
her  land,  which  would  be  properly  a  charge- 
upon  the  land,  rather  than  upon  the  income- 
from  it.  New  London  v.  Miller,  60  Conn. 
112,  22  Atl.  499.  The  omission  to  make  a 
separate  valuation  of  each  parcel  of  land' 
was  invited  by  Burton  W.  Bishop.  He  listed 
the  various  parcels  together  as  "73  acres." 
While  it  is  true  that  he  referred  in  that  con- 
nection to  the  back  of  the  list,  on  which  the- 
acreage  and  situation  of  each  were  separately^ 
described,  he  presented  them  on  the  face  of 
the  list,  which  is  the  place  on  which  to  en- 
ter the  valuation,  as  a  single  item.  He  is* 
therefore  estopped  from  claiming  that  they 
should  have  been  valued  separately.  Alhanif 
Brewing  Co,  v.  Meriden,  48  Conn.  243,  245^ 
As  he  also  listed  them  all  as  his  own  prop- 
erty, making  no  reference  to  the  fact  of  his 
wife's  ownership  of  two  of  the  parcels,  and 
that  the  house  was  on  one  of  these,  he  is 
equally  precluded  from  taking  any  benefit 
from  the  fact  that  in  the  grand  list  of  the 
district  they  were  not  entered  as  hers.  His 
act  naturally  led  to  this  irregularity. 

The  complaint  alleges  that  all  the  land  so 
listed  by  the  district  stood  in  the  name  of 
Burton  W.  Bishop,  but  that  his  wife  claims 
a  joint  interest  in  it.  The  finding  shows 
that  this  was  imtrue.  On  such  a  complaint 
the  court  of  common  pleas  was  justified  in 
dismissing  the  action  as  against  her.  While 
she  was  described  in  the  writ  as  the  wife  of 
Burton  W.  Bishop,  there  is  no  allegation 
that  she  owned  any  of  the  property  in  ques- 
tion, or  that  she  was  made  a  par^  because 
she  was  a  married  woman.  No  fair  notice, 
therefore,  was  given  her  of  the  real  nature 
of  the  plaintiff's  claim,  as  respects  her  lands. 
As  to  him,  however,  the  case  set  up  was  in 
part  made  out.  He  was  the  owner  of  some* 
of  the  land  assessed.  He  had  induced  its 
valuation  by  the  district,  together  with 
other  land  of  his  wife,  at  a  lump  sum  for 
the  whole.  He  was  justly  taxable  on  this 
amount. 

It  is  found  that  no  notice  of  the  valuation 
made  by  the  district  was  ever  given,  nor  any 
meeting  held  of  the  assessors  and  selectmen, 
to  act  upon  applications  for  relief,  as  re- 
quired by  Gen.  Stat,  1902,  §S  2417,  2418; 
that  no  personal  demand  was  ever  made  up- 
on him  for  payment  of  the  tax;  and  that 
there  was  no  attempt  to  collect  it  out  of  his 
personal  property.  None  of  these  matters- 
were  in  issue  under  the  pleadings,  and  there- 
fore they  could  not  affect  the  disposition  of 
the  cause. 
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The  answer  set  np  the  defense  that  the 
tax  was  invalid  because  partly  laid  to  pay 
old  debts  which  had  been  in  arrear  for  years. 
It  was  the  duty  of  the  district  to  pay  them, 
and  taxatioii  was  the  proper  means. 

Land  cannot  be  foreclosed  under  a  lien  for 
taxes  on  personal  property.  But  it  does  not 
appear  that  any  part  of  what  is  now  due  to 
the  plaintiff  is  for  a  tax  on  personal  proper- 
ty. The  $3  paid  on  account  was  not  applied 
by  either  party  to  any  particular  part  of 
the  indebtedness.  It  should  therefore  be  ap- 
plied as  the  justice  of  the  case  may  require. 
Chester  ▼.  Wheehoright,  15  Conn.  562.  This 
will  be  best  secured  by  applying  it,  so  far  as 
necessary,  in  discharge  of  that  portion  of 
the  tax  laid  on  account  of  the  personal  prop- 
•erty  (which  was  less  than  $1),  and  treating 
the  balance  as  paid  to  reduce  the  amount 
4ue  for  the  proportion  of  the  tax  laid  on 


account  of  the  lands  owned  by  Mrs.  Bishop. 
For  the  whole  of  the  residue  the  plaintiff 
is  entitled  to  a  foreclosure  as  respects  the 
tract  of  land  listed  by  the  district  which 
was  owned  by  Burton  W.  Bishop. 

The  judgment  appealed  from,  in  dedaring 
the  lien  set  up  by  the  plaintiff  to  be  Toid, 
and  setting  it  aside,  went  b^ond  the  issue. 
Affirmative  relief  in  favor  of  a  defoidant 
can  only  be  granted  when  it  is  asked  for  by 
a  cross-complaint  or  counterclaim. 

There  is  error.  The  judgment  of  the 
Court  of  Comm(Mi  Pleas  is  set  aside,  and  the 
cause  remanded,  with  directions  to  dismiss 
the  suit  as  against  Mrs.  Bishop,  and  to 
grant  a  foreclosure  as  respects  the  tract  of 
land  owned  by  her  husband,  for  $9.92,  with 
interest  and  costs. 

The  other  Judges  concor. 


En  OF  Caobb  or  B«ul  M^ 
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SHOWING  the  Chanees.  Progress,  a*d  Pfitelopmeijt  of  the  Law  daring  the  ttecond  Quar- 
ter of  the  Judicial  Year  beginiiing  with  October  1, 1904.  Claasifiod  as  Follows: 


I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX. 


PoBLic,  Official,  and  Statdtokt  Mattbbs. 
Contractual  and  Comi«boial  Rblationb. 
cokpokations  and  associations. 

DOMESTIO  KbLATIONS. 

PiDUCIAHT  AND  TllUST  RbLATIONS. 

Torts  ;  Nboliobncb  ;  Injuribb. 
Pbopbbty  Rights  ;  Wills. 
CiTiL  Ukmbdibs;  Kules  and  Princtpbbs. 
Criminal  Law  and  Practice. 


I.  Public,  Official.  ai»d  Statutory  Mattbrs. 


Admiralty. 

The  jurisdiction  of  admiralty  of  a  libel 
in  personam  for  breach  of  a  contract  to 
furnish  freight  to  be  carried  by  an  ocean 
transportation  line  at  about  a  certain  time, 
-^vithout  specifying  the  vessel,  is  sustained. 
(C.  G.  A.  4th  C.)    193. 

•Executws  and  administrator 8. 

The  right  of  an  ancillary  administrator, 
who  has  been  compelled  to  pay  a  debt 
against  the  estate  after  he  has,  in  ignor- 
ance thereof,  turned  over  the  assets  in  his 
hands  to  the  principal  administrator,  to 
proceed  against  one  only  of  the  distribu- 
tees for  reimbursement,  is  sustained  wliere 
the  distributees  were  all  nonresidents,  and 
she  was  the  only  one  who  had  property 
within  the  state  subject  to  the  jurisdiction 
of  the  court.     (W.  Va.)  884. 

Copyright. 

*  The  inadvertent  omission  of  a  copyright 
notice  from  the  publication  of  a  copyright- 
ed article  by  a  licensee  of  the  owner  of  the 
copyright  is  held  not  to  withdraw  the  pro- 
tection of  the  copyright,  or  absolve  another, 
who  publishes  the  matter  without  authority, 
from  liability  in  damages,  although  he  was 
ignorant  of  the  existence  of  the  copyright. 
(C.  C.  A.  7th  C.)  444. 

Bankruptcy. 

A  transfer  of  property  forbidden  by  the 
T>^nkruptcy  act  is  held  not  to  be  effected  by 
the  appropriation  by  a  bank  of  the  balance 
of  the  bankrupt's  deposit  account  in  pay- 
ment of  his  indebtedness  to  it  after  knowl- 
edge of  the  bankruptcy.  (C.  C.  A.  7th  C.) 
68. 

Taxes. 

The  fact  that  property  taxpayers  of  a 
parish  have  authorized  the  levying  of  a  5- 
mill  tax  on  all  property  in  the  parish,  in- 
cluding that  within  the  town  therein,  in  fa- 
^  L.  R.  A. 


vor  of  a  particular  railroad  enterprise,  is 
held  to  be  no  constitutional  obstacle  to  the 
imposition  at  the  same  time,  in  favor  of  the 
same  enterprise,  of  a  5-mill  tax  on  all  the 
property  within  the  town  by  the  vote  of  the 
property  taxpayers  therein.     (La.)   314. 

The  right  of  the  legislature  to  impose  up- 
on a  man  the  duty  of  listing  in  his  own 
name  for  taxation  the  property  of  his  wife 
which  is  not  settled  on  her  for  her  separate 
use*  is  sustained.      (Conn.)    989. 

Bank  assets  in  the  hands  of  its  assignee 
for  creditors  are  held  to  be  assessable  to 
him  for  taxation,  under  a  statute  making 
it  the  duty  of  trustees  to  list  for  taxation 
property  in  their  possession  as  such. 
(Miss.)   461. 

Schools. 

• 

A  public  school  teacher,  who  repeats  the 
Lord's  Prayer  and  the  Twenty-Third  Psalm 
as  a  morning  exercise,  without  comment  or 
remark,  in  which  none  of  the  pupils  are  re- 
quired to  participate,  is  held  not  to  be 
conducting  a  form  of  religious  worship,  or 
teaching  sectarian  or  religious  doctrine. 
(Kan.)    166. 

Eminent  domain. 

That  the  primary  purpose  of  a  branch 
track  to  a  stone  quarry  is  the  accommoda- 
tion of  the  owner  of  the  quarry  is  held  not 
to  prevent  the  exercise  of  the  right  of  emi- 
nent domain  for  the  acquisition  of  a  right 
of  way  if  the  track  is  in  fact  intended  for 
the  use  of  the  public,  which  will  be  enti- 
tled to  its  use  whenever  the  necessity  there- 
for arises.     (Me.)   387. 

Persons  in  possession  of  tide  land  under 
a  contract  with  the  state  for  its  purchase, 
although  they  have  not  fully  complied  with 
the  terms  of  their  contract  so  as  to  ob- 
tain a  legal  title  to  the  premises,  are  held 
to  have  s^  interest  which  is  subject  to  be 
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taken  from  them  under  a  statute  giving 
the  right  to  acquire  "lands,  real  estate,  or 
premises,"  by  right  of.ejninent.  domain  for 
railroad  purposes.     (Wash^   897. 

Tlie  collection,  storing,  and  distribution 
of  electricity  for  the  use  of  all  who  may 
need  it  upon  equal  and  reasonable  terms  is 
held  to  be  a  public  use,  justifying  an  ex- 
ercise of  the  power  of  eminent  domain  for 
the  acquisition  of  a  right  of  way  for  the 
distributing  wires.      (N.  H.)    581. 

A  statute  permitting  the  condemnation 
of  private  property  for  the  purpose  of  es- 
tablishing a  private  road  or  highway  is 
held  to  be  unconstitutional.     (Kan.)  965. 

Municipal   corporations. 
See  also  infra,  VI. 

The  cost  of  constructing  a  plant  to  sup- 
ply itseU  with  water  or  light  is  held  not 
to  be  an  ordinary  or  necessary  expense  of 
a  municipal  corfK>ration.     (Ind.)    95. 

An  ordinance  imposing  a  mileage  tax  as 
a  condition  of  granting  a  street  railway 
company  the  privilege  of  using  the  streets 
is  held  to  be  within  the  authoritv  conferred 
by  a  statute  providing  that  the  city  may 
give  the  privilege  upon  such  terms  and  con- 
ditions, not  inconsistent  with  the  statute, 
as  the  authorities  sliall  deem  for  the  best 
interests  of  the  public.     (111.)  959. 

An  ordinance  prohibiting  the  emission  of 
dense  smoke  within  the  corporate  limits  of 
a  city  is  held  to  be  a  valid  exercise  of  the 
police  power  of  the  municipality.  (Minn.) 
441. 

The  power  of  a  municipal  corporation  to 
enter  into  a  contract  to  permit  the  erection 
in  its  streets  of  poles  to  carry  electric-light 
wires,  which  will  deprive  it.  of  the  power  to 
exact  a  license  fee  to  cover  the  expense  of 
the  police  supervision  of  the  poles  and  wires, 
is  denied.     (Ark.)  238. 

The  right  of  a  municipal  corporation  to 
devote  a  portion  of  a  parcel  of  land  dedicat- 
ed for  a  public  park  to  the  establishment  of 
a  public  highway  is  denied,  if  the  result 
will  be  to  cut  the  dedicated  tract  into  small 
parcels,  and  destroy  their  utility  for  the 
purpose  for  which  it  was  dedicated.  (III.) 
288. 

The  right  of  a  municipal  corporation 
w^hich  has  a  contract  right  to  purchase  wa- 
teinvorks  from  one  who  undertakes  to  con- 
struct and  operate  them,  to  sell  and  trans- 
fer it  to  a  third  person,  is  sustained. 
(Ind.)    117. 

Highu>ay8. 

T^essees  of  property  owned  by  a  city,  upon 
which  they  have  placed  a  building,  are 
held  to  be  entitled  to  recover  damages  for 
injuries  to  such  building  through  the  inter- 
ference with  light,  air,  and  access  by  the 
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construction  in  the  adjoining  street  of  an 
elevated  road  under  authority  of  the  munic- 
ipality, even  though  the  lease  is  renewed 
after  the  construction  of  the  road.     (N.  Y.) 
625. 

The  use  of  streets  and  sidewalks  by  an 
indi>ddual  simply  for  his  own  convenience 
and  accommodation  is  held  to  be  unauthor- 
ized, and  essentially  a  nuisance,  and  to- 
make  such  individual  liable  for  all  damages 
sustained  in  consequence  of  the  improper 
appropriation  of  the  street  or  sidewalk  to- 
his  own  personal  use.     (W.  Va.)   893. 

The  owner  of  a  lot  abutting  on  a  street 
is  held  to  have  no  right,  even  with  the  con- 
sent of  the  municipal  corporation,  to  con- 
struct an  area  to  reach  his  basement  upon 
the  sidewalk  in  such  a  manner  that  the  ap- 
proach to  and  from  it  is  in  front  of  his 
neighbor's  property,  thereby  interfering 
with  travel  in  front  of  such  property,  and 
with  the  view  to  and  from  it.     (Iowa)  160^ 

The  construction  and  maintenance  of  a 
telephone  line  upon  a  rural  highway  are- 
held  not  to  be  an  additional  servitude  for 
which  compensation  must  be  made  to  the 
owner  of  the  land  over  which  the  highway 
is  laid.      (Kan.)    171. 

The  operation  of  an  interurban  railway  by 
electric  power  upon  T  rails  through  a  city 
street  with  authority  to  carry  passengers,, 
haggage,  mail,  and  light  express  matter, 
running  no  more  than  two  cars  in  a  train, 
is  held  not  to  impose  an  additional  servi- 
tude on  the  street,  or  give  abutting  prop- 
erty owners  a  right  to  an  additional  com- 
pensation therefor.     (Ind.)  105. 

Health  officers. 

The  determination  of  health  officers  that 
private  property  is  a  nuisance  or  a  cause  of 
sickness  dangerous  to  health  is  held  to  he^ 
no  protection  against  liability  for  its  de- 
struction, if  the  property  is  in  fact  not  a 
nuisance  or  source  of  danger.     (Wis.)  907^ 

Use  of  flag  for  advertising. 

A  statute  providing  for  punishment  of 
persons  placing  w^ords,  figures,  or  designs  on 
the  national  or  state  flag  for  advertising  or 
other  purposes,  or  using  or  displaying  a  flag 
so  decorated,  and  which  intends  to  prevent 
the  use  of  flags  already  decorated  as  well  a^ 
thfise  to  be  decorated  in  the  future,  is  held 
to  be  void  as  depriving  persons  owning 
flags  so  decorated  of  their  property  without 
due  process  of  law.     (N.  Y.)  189. 

Forbidding  discharge  of  employee  belonging 

to  labor  union. 

A  statute  which  makes  it  unlawful  to  di^- 
charge  an  employee  because  he  belongs  to  a 
lawful  labor  organization,  and  which  pro- 
vides for  the  recovery  of  damages  for  sncb 
discharge,  is  held  to  be  void.     (Kan.)   185. 


Resume  of  Decisions. 

(CONTBACTUAL   AND   COMlIlBCIAIi   BBLATIONS.) 


OO: 


Limiting  recovery  for  libel. 

The  right  of  the  legislature  to  remove  the 
liability  for  punitive  damages  in  libel  suits 
in  cases  where  a  retraction  is  made  upon 
notice  is  sustained;  but  the  right  to  limit 
the  liability  in  such  case  to  special  dam- 
ages is  denied.     (N.  C.)  648. 

C hanging  time  of  election. 

The  power  of  the  legislature  to  increase 
the  term  of  a  public  officer,  which  is  fixed 
by  the  Constitution  at  not  more  than  six 
years  in  a  period  of  eight  years,  by  an  act 
which  operates  to  postpone  the  date  of  his 
successor's  election,  so  as  to  permit  him  to 
bold  orer  beyond  the  six-year  period,  is  de- 
nied.    (Ind.)  82. 

Regulating  practice  of  medicine. 

Requiring  an  applicant  for  a  license  to 
practise  medicine  to  produce  a  diploma  from 
a  medical  school  the  requirements  of  which 
shall  have  been  *in  no  particular  less  than 
those  prescribed"  by  a  specified  association 


of  medical  colleges  is  held  not  unjustly  to 
discriminate  against  other  schools,  although 
such  association  is  composed  of  schools 
teaching  only  one  system  of  ^ledicine. 
(Cal.)   249. 

Regulating  right  to  vote. 

The  right  of  the  legislature  to  require  a 
person  coming  into  the  state  to  take  up  his 
residence  to  evidence  that  fact,  in  order  to 
entitle  him  to  exercise  the  elective  fran- 
chise, by  registering  the  intent  in  a  public 
record,  and  to  deny  him  the  right  to  have 
his  name  placed  on  the  registry  of  voters 
until  the  expiration  of  a  certain  time  after 
the  making  of  such  record,  is  sustained. 
(Md.)    308. 

Employment  agency, 

The  power  of  the  legislature  to  limit  the 
charges  which  the  owner  of  an  employment 
agency  may  make  for  his  services  is  denied. 
(Cal.)   928. 
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II.    Contractual  and  Comiisrcial  Relations. 


Extra  services  rendered  to  a  person  after 
she  became  insane  are  held  not  to  be  pre- 
siuned  to  have  been  intended  as  a  gratuity, 
where,  before  becoming  insane,  she  lived 
with  the  person  performing  the  services  un- 
der a  contract  that  the  latter  was  to  board 
and  care  for  her  for  a  fixed  price,  and,  un- 
til insanity  supervened,  payments  for  such 
board  and  care  were  regularly  made.  (N. 
J.  Err.  &  App.)    591. 

Moral  obligation  as  consideration. 

The  moral  obligation  of  a  son  to  support 
his  mother  is  held  not  to  be  a  sufficient  con- 
sideration to  support  a  promise  to  reimburse 
the  town  for  expenses  incurred  for  that  pur- 
pose.     (Me.)    305. 

Banks, 

A  bank  which  receives  in  the  ordinary 
course  of  business  a  check  drawn  upon  it, 
presented  by  a  bona  fide  holder,  who  is  with- 
out notice  of  the  fact  that  payment  thereof 
has  been  stopped,  and  which  pays  the 
amount  thereof  to  such  holder,  is  held  not 
to  be  alile  afterwards  to  recover  back  the 
money  as  paid  by  mistake,  on  the  ground 
that  payment  of  the  check  had  been  coun- 
termanded by  the  draw^er.  (N.  J.  Err.  & 
App.)    599. 

Bonds. 

If  a  bank  clerk,  during  a  series  of  years 
covered  by  different  bonds  guaranteeing  a 
bank  against  "loss"  through  his  acts,  falsi- 
fies the  accounts  of  a  customer  so  as  to 
give  him  a  fictitious  credit,  it  is  held  that 
the  court,  in  determining  the  liability  of 
the  surety  on  the  last  bond,  will  appropriate 
the  deposits  of  the  customer,  made  during 
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that  time,  to  the  checks  drawn  during  the 
same  term;  and  if,  when  so  applied,  the 
drafts  have  not  exceeded  the  defK>sits,  it 
is  held  that  no  loss  has  fesulted  to  the 
bank  for  which  the  last  surety  can  be 
charged.     (C.  C.  A.  6th  C.)  777. 

Sureties  on  an  executor's  bond  are  held 
to  be  liable  to  creditors  of  the  estate  for 
their  distributive  shares  of  an  indebtedness 
owing  from  him  to  the  estate  at  the  time 
of  his  qualification  as  executor,  for  which 
the  statutes  make  him  liable  on  his  final  set- 
tlement as  for  so  much  money  in  his  hands, 
although  he  was  at  the  time  of  his  quali- 
fication insolvent,  and  the  sureties  execut- 
ed the  bond  without  know^ledge  of  his  in- 
debtedness or  insolvency.     (Or.)    654. 

Brokers, 

A  real-estate  broker  is  held  not  to  he 
entitled  to  a  commission,  where,  after  hav- 
ing produced  a  customer  willing  to  nego- 
tiate for  the  lease  which  he  was  employed 
to  effect,  the  principal  in  good  faith  de- 
cides not  to  lease,  terminates  the  negotia- 
tion, and  discharges  the  broker,  although  tlie 
principal  subsequently  again  decides  to 
lease,  and  makes  a  contract  with  the  cw^- 
tomer  produced  by  the  broker.  (Mass.) 
982. 

Assignment. 

As  between  successive  assignments  of  a 
fund  in  the  hands  of  a  third  person,  the 
one  which,  being  acquired  without  notice  of 
prior  ones,  is  first  brought  to  the  knowl- 
edge of  the  depositary,  is  held  to  be  enti- 
tled to  priority.     (Pa.)  760. 
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R^UMK  or  Decisions. 

(CORTRACTUAL  AND  COMMBRCIALi  RKI^ATlOlfS.) 


Law  partnership. 

Hie  doctrine  of  quantum  meruit  is  held 
not  to  be  applicable  to  limit  the  amount  of 
recovei'y,  in  favor  of  the  estate  of  a  de- 
ceased member  of  a  firm  of  attorneys,  to  the 
value  of  services  performed  during  the  de- 
cedent's lifetime,  where  the  compensation 
was  to  be  a  contingent  fee,  and  the  surviv- 
ing partner  conducts  the  litigation  to  a 
successful  termination,  and  thereby  earns 
the  fee.      (Miss.)    821. 

Release. 

The  mention  of  certain  injuries  known 
to  have  resulted  from  an  accident,  in  a  re- 
lease by  an  injured  person  of  the  right  of 
action  against  the  one  responsible  for  the 
accident,  is  held  not  to  preclude  general 
language  used  in  the  release  from  having 
the  effect  of  releasing  liability  for  all  in- 
juries, even  those  not  known  at  the  time  or 
specified  in  the  release.     (Tex.)   734. 

A  release  exacted  bv  a  railroad  com- 
pany  as  a  condition  of  permitting  an  in- 
jured employee  to  return  to  work,  without 
any  undertaking  on  its  part  to  continue  the 
employment  any  longer  than  may  be  satis- 
factory to  it,  is  held  to  be  without  consid- 
eration, and  not  binding  on  the  employee. 
(Tex.)    741.       ' 

Usury. 

The  execution  of  a  note  by  a  principal  to 
his  surety  for  the  amount  paid  by  the  lat- 
ter in  satisfaction  of  the  obligations  for 
which  he  was  surety  is  held  not  to  deprive 
him  of  the  right  to  have  usury  in  the  prin- 
cipal obligations  purged,  and  give  the  sure- 
ty the  right  Co  i*ecover  the  face  of  the  note 
including  the  usury,  unless  the  principal  re- 
quested the  surety  to  pay  it,  or  stood  by 
and  permitted  him  to  do  so  in  ignorance  of 
the  usun-.     (Kv.)  270. 

Bills  of  lading. 

A  carrier  which  issues,  in  exchange  for 
biliH  of  lading  surrendered  to  it,  orders  di- 
recting the  delivery  of  grain  en  route  to 
certain  purchasers  or  the  consignee  or  his 
order  on  presentation  of  the  orders,  and 
stampH  across  tlie  face  of  them  a  statement, 
signed  by  its  agent,  that  cars  will  be  de- 
livered on  them  the  same  as  on  the  bills  of 
lading  tiiken  up,  is  held  to  be  thereby 
charged  with  notice  of  the  rights  of  a  bank 
to  which  the  orders  are  transferred  upon 
the  indorHenient  of  the  consignee,  and  to  be 
liable  to  it  in  nn  action  for  the  conversion 
of  the  grain  by  delivering  it  to  the  pur- 
chasers from  the  consignee  upon  the  lat- 
ter's  written  instructions  without  presen- 
tation of  the  orders.  (N.  J.  Err.  &.  App.) 
595. 

Milling-in-  transit  agreemen  t. 
A  milling-in-transit  agreement  between  a 
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manufacturer  and  carrier,  by  which  the 
former  is  to  be  crcHlited  on  its  freight  bills 
for  manufactured  goods  shipped  the  freight 
paid  on  raw  materiaNship^i^.to  the  mill,  is 
held  not  to  be  prohibited  by  statutes  for- 
bidding the  granting  of  any  rebate  to  ship- 
pers.    (Miss.)  453. 

Limiting  carrier^s  liability. 

That  the  courts  of  one  state  will  uphold  a 
contract  made  in  another,  where  it  was  val- 
id, limiting  the  liability  of  a  carrier  for  loss 
of  property  in  its  possession  for  transpor- 
tation, by  (ire  not  caused  by  it»  negligence, 
is  decided  where  the  loss  occurred  in  the 
state  where  the  contract  was  made,  although 
the  sliipment  was  to  extend  into  the  state 
where  the  action  is  brought,  by  the  Ck>n- 
stitution  of  which  the  contract  would  have 
been  invalid.      (Ky.)    275. 

A  carrier  of  live  stock  is  held  not  to  be 
able  to  exempt  itself  from  liability  for  loss 
caused  by  delay  in  transportation  occasioned 
by  the  negligence  or  misfeasance  of  itself 
or  its  servants,  by  a  contract  with  the  ship- 
per providing  tliat,  in  case  of  any  unusual 
detention  of  the  live  slock  caused  by  the 
negligence  of  the  carrier  or  its  servants  or 
connecting  carriers,  the  shipper  should  ac- 
cept as  full  ooraiiensation  the  amount  ae- 
tually  e\|)ended  by  him  in  the  purchase  of 
food  and  water  for  the  stock  wliile  so  de- 
tained.    (\V.  Va.)  871. 

Insurance. 

See  also  infra,  TV. 

An  insurance  company  which  has  deliv- 
ered a  check  to  the  beneficiary  named  in  a 
life-insurance  policy  for  the  amount  due 
under  it  is  held  to  have  no  right,  in  a  suit 
to  enforce  payment  of  the  check,  to  compel 
her  to  interplead  with  creditors  of  a  cor- 
poration of  which  the  insured  'was  a  mem- 
ber, who  claim  that  they  are  entitled  to  the 
proceeds  of  the  policy  because  the  premiums 
were  paid  out  of  the  funds  of  the  corpora- 
tion.    (Ind.)   89. 

If  dynamite  has  been  kept  upon  property- 
insured  by  a  policy  providing  that  it  shall 
be  void  if  dynamite  is  kept,  used,  or  allowed 
thereon,  it  is  held  that  no  recovery  can  be 
had  on  the  policy,  although  the  dynamite 
had  nothing  to  do  with  the  loss.  (Cal.) 
255. 

A  matter  specifically  inquired  about  in  a 
question  propounded  by  an  insurance  com- 
pany to  a  party  seeking  to  obtain  a  policy 
of  life  injiurance,  and  the  answer  thereto, 
are  held  to  be  equal  to  an  agreement  that 
the  matter , inquired  about  is  material;  and 
any  misrepresentation  in  the  answer  is  held 
to  avoid  the  policy,  though  the  matter  may 
not  have  been  really  nmterial  to  the  risk 
in  the  particular  cose.     (La.)   322. 

A   husband    living   with    his    wife    in    a 
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house  which   is  on  her  separate   estate   is 
held  to  have  no  insurable  interest  tliei*ein. 
(W.  Va.)   «57. 

The  inten-st  of  an  owner,  of  property 
which  another  holds  under  his  option  to  pur- 
chase, which  is  irrevocable  by  the  owner, 
but  which  the  holder  of  the  option  has  not 
bound  himself  to  accept,  Ih  held  to  be  the 
sole  and  unconditional  ownership  of  the 
property  within  the  nieaninjf  of  an  insur- 
ance poHcy.     (C.  V.  A.  8th  ('.)   ryM). 


A  contract  for  present  insurance  is  held 
not  to  be  made  by  an  applicant  who  gives 
his  note  for  the  first  premium  in  considera- 
tion that  a  policy  shall  be  issued,  where 
his  exanii fixation  is  to  be  made  in  the  fu- 
ture, and  he  expressly  stipulates  that  the 
note  shall  not  be  negotiated  until  the  policy 
lia^i  lieen  delivered  and  accepted.  (Wyo.) 
812. 


III.    CORPORATIOXS    AXD    ASSOCIATIONS. 


Corporations. 

Holders  of  stock  in  a  cori>oration,  the 
property  of  which  has  been  sold,  are  held 
to  have  no  right  to  maintain  a  suit  to  en- 
force a  truet  in  such  propertj'^  for  their 
own  benefit,  on  the  theory  that  the  directors 
of  the  company  were  guilty  of  fraud  in  dis- 
posing of  it.  (Hah)  784. 
'  The  decision  of  the  Comptroller  of  the 
Currency  that  it  is  necessary  to  collect,  and 
his  requisition  of,  a  certain  percentage  of 
the  liability  of  the  shareholders  of  a  nation- 
al bank  in  order  to  pay  its  debts,  is  held 
not  to  be  a  decision  that  a  larger  percentage 
will  not  be  necessary;  and  he  is  held  to  have 
plenary  power  to  make  successive  assess- 
ments until  the  full  liability  of  the  share- 
holder is  exhausted.     (C.  C.  A.  8th  C.)  971. 

That  the  courts  of  the  state  of  a  stock- 
holder's residence  will  not  take  jurisdiction 
of  a  suit  by  one  creditor  of  the  corporation, 
on  behalf  of  all,  to  enforce  his  statutory  lia- 
bility to  contribute  towards  the  payment  of 
the  corporate  debts  in  advance  of  any  ju- 
dicial determination  of  his  proportionate 
liability,  is  decided  where  the  corporation 
was  created  in  another  state,  the  laws  of 


which  contemplate  only  a  pro  rata  contri- 
bution to  debts,  to  be  enforced  in  an  equi- 
table proceeding  against  all  stockholders, 
in  which  the  rights  and  liabilities  of  all  par- 
ties can  be  adjusted  at  once.     (R.  I.)  473. 

Building  and  loan  asaociatiotis. 

On  foreclosure  by  the  receiver  of  an  in- 
solvent building  and  loan 'association  against 
a  borrowing  member  who  had  paid  his 
dues  and  assessments  promptly  until  the 
association  was  dissolved  by  the  appoint- 
ment of  a  receiver,  it  is  held  that  the  re- 
ceiver is  not  entitled  to  charge  such  member 
with  the  so-called  earned  premium,  where 
such  premium  is  in  the  form  of  a  deduction 
from  the  sum  loaned.      (Kla.)    346. 

Beurrolrnt  societies. 

The  supreme  lodge  of  a  mutual  benefit 
society  which  has  authorized  its  agent,  a 
local  lodge,  to  initiate  members  into  the* 
order,  is  held  to  be  liable  for  injuries  in- 
flicted upon  a  candidate  by  the  use  of  a  me- 
chanical goat  in  the  initiation  ceremony r 
although  it  has  not  authorized  the  use  of 
such  contrivance.     (S.  C.)  723. 


IV.  Domestic  KELATioNt^. 


Dower. 

A  purchaser  who  buys  land  subject  to  a 
wife's  contingent  dower  right  is  held  to  as- 
sume the  risk  thereof,  and  not  to  be  enti- 
tled to  have  the  same  charged  up  to,  or  set 
off  against,  the  purchase  pricfe.  (W.  Va.) 
880. 

Breaeh  of  promise. 

Where  one  of  tlie  parties  to  a  marriage 
contract  fails  to  perform  his  agreement  at 
the  time  fixed  for  the  ceremony,  no  rea- 
sonable excuse  existing  for  such  failure,  it 
is  held  that  the  other  party  may  rescind  the 
contract,  and  maintain  an  action  for  dam- 
ages.    (Neb.)   798. 

Encumbrance  of  entirety  estate. 

A  conveyance  by  a  married  woman  of  an 
estate  held  by  her  by  entireties  with  her 
husband  to  a  trustee  for  the  purpose  of 
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having  it  conveyed  to  the  husband  to  en- 
able him  to  mortgage  it  to  secure  a  loan  for 
his  own  benefit  is  held  to  be  void  under  a 
statute  prohibiting  her  from  entering  into 
a  contract  of  suretyship.      (Ind. )    032. 

Fraudulent  conveyance   to  wife. 

A  conveyance  by  an  ins*)lvent  of  practical- 
ly all  his  property  to  his  wife  in  trust,  to 
manage  and  pay  such  of  his  debts  as  may 
seem  judicious  to  her.  and,  at  his  deceas4% 
to  distribute  the  estate  as  he  shall  appoint, 
and,  in  the  absence  of  appointment,  among 
his  heirs  at  law,  is  held  to  be  void  as 
against  his  creditors.      (Mass.)   421. 

Agreement   for  separation;   wife's  support. 

An  agreement  made  by  husband  and  wife 
in  contemplation  of  separation,  through  the 
intervention  of  a  trustee,  as  to  the  wife's 
support,  is  held  to  be  a  valid  one,  which. 
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during  the  continuance  of  the  separation, 
tlie  husband  may  have  speeilically  enforced 
if  it  is  fair  and  reasonable  and  free  from 
fraud  and  concealment.      (Mass.)    427. 

Community  proper  tit;  effect  of  divorce. 

One  who  voluntarily  leaves  the  jurisdic- 
tion and  the  domicil  and  community  proper- 
ty located  within  the  state,  and  obtains  a 
decree  of  divorce  in  another  jurisdiction,  is 
held  to  have  no  right  to  maintain  an  inde- 
|)€ndent  action  thereafter  in  the  former  ju- 
risdiction for  a  division  of  the  community 
property.     (Idaho)   60. 

Divorced  mfe^s  right  to  insurance  on  hus- 
band's life. 

The  rights  of  a  woman  in  a  benefit  cer- 


tificate on  her  husband's  life  are  held  not 
to  be  ternunated  by  a  divorce,  where  the  cer- 
tificate is  made  payable  to  her  by  name, 
and  the  statutes  permit  such  certificate  to 
be  issued  in  favor  of  the  wife  or  legatee, 
while  no  attempt  is  made  to  change  the 
beneficiary  after  the  divorce.      (Iowa)    164. 

Adopted  child. 

A  statute  providing  that  an  adopted  child 
shall  become  and  be  an  heir  at  law  of  the 
person  adopting  it  is  held  not  to  make  it 
an  heir  by  right  of  representation,  in  case  of 
the  death  of  such  person,  of  his  or  her  rela- 
tives.    (Mich.)  437. 


V.    FlDUCfART  AND  TRUST   RSLATIONB. 


A  director  or  managing  officer  of  a  corpo- 
ration having  a  knowledge  of  the  condition 
of  the  alTairs  of  such  corporation,  because 
of  the  trust  relation  and  the  superior  op- 
portunities afforded  for  acquiring  informa- 
tion, is  held,  before  he  can  rightfully  pur- 


chase the  stock  of  one  not  actively  engaged 
in  the  management  of  its  affairs,  to  bb 
bound  to  inform  such  stockholder  of  the 
true  condition  of  the  affairs  of  the  corpora- 
tion.    (Kan.)   261. 


VI.  Torts;  Nsglioence;  Injuries. 


One  not  belonging  to  the  proscribed  class 
is  held  to  have  a  right  of  action  for  the 
actual  damages  suffered  in  case  he  is  or- 
dered from  the  grounds,  when  visiting  a 
place  of  public  resort  and  behaving  in  a 
proper  manner,  by  the  manager  or  his  rep- 
resentative, in  a  way  to  subject  him  to 
humiliation  or  disgrace,  although  the  act 
in  done  through  mistake.     (Wash.)   802. 

'Tort  of  minor  child. 

The  liability  of  a  father  for  a  tort  of  his 
minor  child  with  which  he  was  in  no  way 
connected,  which  he  did  not  ratify,  and 
from  which  he  did  not  derive  apy  benefit,  is 
denied.    (Ga.)    958. 

Explosion  of  naphtha. 

One  delivering  gas  naphtha  to  a  con- 
signee in  a  tank  car  provided  by  himself 
i.s  held  to  be  liable  in  case  a  servant  of  the 
consignee,  whose  duty  it  is  to  unload  the 
oar,  is  killed  by  an  explosion  due  to  the 
fact  that  the  car  is  in  such  defective  condi- 
tion that  it  cannot  be  unloaded  in  the  or- 
dinary way  with  safety.    (Va.)    792. 

Obstruction  of  river. 

Flood  water  of  a  river,  which  forms  a 
continuous  body  with  the  water  flowing  in 
the  ordinary  channel,  or  which  has  de- 
parted from  the  channel  presently  to  return, 
is  held  to  be  necessarily  regarded  as  a 
part  of  the  stream,  in  considering  the  right 
to  obstruct  its  flow.  (Mont.)  556. 
66  L.  EL  A. 


Injury   to   employee. 

The  right  of  an  employee  to  recover  dam- 
ages of  a  railroad  company  for  an  injury 
proximately  ctiu^od  by  his  violation  of  a 
penal  statute  or  municipal  ordinance  is  de- 
nied, even  though  the  employer  may  have 
directed  the  employee  to  violate  the  law. 
or  may  have  sanctioned  the  continuance 
of  a  custom  amounting  to  a  contravention 
of  the  law.     (Ga.)   509. 

Injury   to  employees  of  lessee  of  railroad. 

Statutory  permission  to  a  railway  com- 
pany to  lease  its  property  is  held  not  to 
absolve  it  from  liability  for  injuries  to  em- 
ployees of  the  lessee  because  of  defects  in 
the  rolling  stock,  although  they  are  due 
solely  to  the  lessee's  negligence,  unless  the 
statute  so  provides.     (111.)   75. 

injury  by  servant. 

An  act  done  by  a  servant  while  engaged 
in  the  work  of  his  master,  but  entirely  dis- 
connected tlierefrom,  and  solely  for  the  ac- 
complishment of  the  malicious  or  mischiev- 
ous purpose  of  the  servant,  is  held  not  to 
render  the  master  liable  for  injuries  to  a 
third  person  resulting  from  such  act.  (X. 
J.  Err.  &  App.)    592. 

Negligence  of  independent  contractor. 

Engaging  an  independent  contractor  to 
make  a  sti'eet  improvement  is  held  not  to 
relieve  a  municipality  from  liability  for 
injuries  to  travelers  from  the  unsafe  eon- 
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•ditioii  of  the  street  during  the  performance 
of  the  work,  if  the  work  will  of  necessity 
render  the  highway  unsafe  unless  it  is  prop- 
^'rly  guarded  and  lighted.     (Ind.)   119. 

The  employment  of  an  independent  con- 
tractor to  do  blasting  is  held  not  to  re- 
lieve the  employer  from  liability  for  inju- 
ries caused  by  negligence  in  doing  the  work, 
if  he  is  himself  controlling  the  work  in 
Avhole  or  in  pa^,  and  the  character  of  the 
negligence  is  such  as  to  render  him  respon- 
sible for  it.      (Ky.)    941. 

Negligetice  of  vice  principal. 

A  person  placed  by  a  railroad  company  in 
■charge  of  the  operation  of  a  pile  driver  and 
the  car  upon  which  it  is  carried,  with  dis- 
cretion to  determine  when  to  remove  the  ap- 
paratus from  the  main  track  to  avoid  pass- 
ing trains,  and  the  method  of  doing  so,  and 
with  authority  to  direct  the  acts  of  the 
-other  employees  in  accomplishing  that  pur- 
pose, is  held  to  be,  with  regard  to  that  mat- 
ter, a  foreman  or  vice  principal.  (111.) 
-297. 

Injury  to  passenger. 

A  railroad  company  is  held  not  to  be 
bound  to  warn  passengers  who  have  left 
its  cars  while  being  ferried  across  a  river 
■of  the  danger  of  attempting  to  re-enter  them 
after  the  train  has  begun  to  move,  at  a  point 
where  it  is  necessary  suddenly  to  increase 
the  speed  to  give  momentum  to  ascend  the 
incline  to  the  land.   (Wash.)  804. 

llie  intentional  kicking,  without  just 
<cause  or  excuse,  by  a  street-car  conductor, 
of  a  boy  who  was  attempting  to  board  the 
•car  to  becoioe  a  passenger  is  held  to  justify 
an  award  of  exemplary  damages  against  the 
street  car  company,  although  the  conductor 
honestly  believed  that  the  boy  was  attempt- 
ing to  steal  a  ride.     (Mo.)   486. 

Injury  hy  street  oar. 

A  street  car  company  is  held  not  to  owe 
to  a  person  upon  a  street,  where  its  car  has 
stopped  to  receive  him  as  a  passenger,  the 
same  high  degree  of  care  with  respect  to 
defects  in  the  car  while  he  is  approaching 
to  enter  it,  that  it  owes  to  passengers  ac- 
tually on  board.     (Mass.)   980. 

If  the  motorman  in  charge  of  an  elec- 
tric car  going  at  a  high  rate  of  speed  sees 
a  runaway  team  approaching  a  crossing 
under  such  circiunstances  as  must  suggest 
to  any  mind  that  a  collision  is  probable, 
and  makes  no  effort  to  control  or  stop  his 
car,  it  is  held  that  he  is  guilty  of  that 
wanton  and  reckless  disregard  of  human  life 
which  amounts  in  law  to  intentional  wrong. 
(Wis.)    912. 

Injury  to  third  person  by  defect  in  article 

sold. 

The  seller  of  a  sidesaddle  to  a  husband  is 
•66  L.  R.  A. 


held  to  be  under  no  duty  to  the  wife,  for 
whose  use  he  knows  it  to  have  been  pur- 
chased, which  will  render  him  liable  to  her 
for  negligence  in  its  defective  construction. 
(C.  C.  A.  3d  C.)  924. 

Negligence  of  city  officials. 

A  municipal  corporation  is  held  to  be 
performing  a  ministerial  public  duty  in 
maintaining  a  fire  station,  and  to  be  liable 
in  damages  to  an  employee  for  personal  in- 
juries sustained,  resulting  from  neglect  on 
the  part  of  the  corporation  to  furnish  him 
a  reasonably  safe  place  in  which  to  work. 
(Kan.)    18L 

That  a  portion  of  a  city  building  is  de- 
voted to  the  housing  of  several  of  the  ex- 
eciitive  departments  of  the  city,  which  col- 
lect money  for  the  city,  is  held  not  to 
take  it  out  of  the  rule  that  the  municipal- 
ity is  not  liable  for  the  negligence  of  those 
to  whom  are  intrusted  the  care  and  custodv 
of  buildings  used  exclusively  for  the  per- 
formance of  duties  imposed  upon  the  mu- 
nicipality by  statute.     (Mass.)  429. 

Injury   to   tenant;   landlord's   liability. 

A  landlord  is  held  not  to  be  liable  for  the 
damages  resulting  to  the  tenant  or  a  member 
of  his  family  through  sickness  caused  by 
breach  of  his  covenant  to  repair,  either  in 
tort  or  upon  the  contract.     (R.  I.)  478. 

The  liability  of  a  landlord  for  injury  to  a 
tenant  because  of  defects  in  the  construction 
of  the  building  on  \he  leased  premises,  of 
which  he  had  no  knowledge,  and  which  were 
so  hidden  that  there  was  no  way  of  dis- 
covering them  without  undoing  a  portion 
of  the  construction  work,  is  denied.  (Mo.) 
484. 

Injury   in   highway. 

The  precipitation  of  one  riding  in  a  ve- 
hicle drawn  by  a  horse  into  a  stream  cross- 
ing a  highway  at  a  place  where  a  bridge  is 
open  and  unguarded,  after  the  horse  has 
traveled  60  to  80  feet  after  being  frightened, 
during  which  time  the  driver  is  struggling 
to  master  him,  is  held  not  to  be  within  the 
exception  to  the  rule  that  a  municipal  cor- 
poration is  not  liable  for  injuries  caused 
by  defects  in  the  streets,  if  the  injured  per- 
son was  brought  into  contact  with  the  de- 
fect by  the  running  away  of  a  horse,  which 
permits  a  recovery  in  case  the  loss  of  control 
of  the  horse  was  only  momentary.  (Wis.) 
915. 

A  plank  sidewalk  is  held  not  to  be  so 
unsafe  as  to  render  a  municipal  corporation 
liable  to  one  who  falls  upon  it  because  his 
cane  goes  through  it,  although  it  is  so  old 
that  the  edges  of  the  planks  have  become 
decayed,  and  adjacent  to  the  cracks  they 
will  not  withstand  the  pressure  of  the  cane, 
where  the  defect  is  not  such  as  to  attract 
attention.     (Mich.)  986. 
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Merchants  who  use  a  portion  of  the  side- 
walk adjoining  their  place  of  business  for 
receiving  and  shipping  goods  to  such  an  ex- 
tent that  travelers  are  limited  to  the  use  of 
a  narrow  passageway  during  moat  of  the 
business  hours  of  the  day  are  held  to  be 
bound  to  use  reasonable  care  to  see  that 
such  passageway  is  kept  safe,  and  are  not 
to  be  regarded  as  having  done  so  if  they 
have  permitted  it  to  be  strewn  with  straw 
and  loose  bananas.     (III.)   73. 


Libtl. 

A  newspaper  publication  stating  that  a 
man  is  a  eunuch  is  held  to  be  actionable 
per  se.     (Kan.)  266. 

The  public  right  of  comment  or  criticism 
upon  the  acts  of  an  author  and  instructor 
in  a  university  is  held  not  to  extend  to  an 
attack  upon  him  individually,  or  to  justify 
defamation  of  his  character.     (N.  ¥.)  C12. 


VII.  Property  Rights;  Wilia 


Adverse  poBsession. 

Continued  use  of  a  right  of  way  which 
originated  in  necessity  after  the  necessity 
has  ceased  is  held  not  to  become  adverse 
until  notice  of  the  adverse  claim  is  brought 
home  to  the  owner  of  the  servient  estate. 
(Mich.)   431. 

Party  wall. 

A  promise  by  an  adjoining  lot  owner  to 
the  builder  of  a  |)arty  wall  to  compensate 
him  for  the  use  thereof  is  held  to  be  per- 
sonal to  the  promisee,  and  not  a  covenant 
running  with  his  land.      (Neb.)    673. 

Division  of   lake  bed. 

If,  in  granting  land  bordering  on  a  small 
lake  capable  of  private  ownership,  the  lines 
are  run  through  tlie  lake,  it  is  held  that  no 
riparian  right  to  the  use  of  the  whole  lake 
is  acquired  by  any  grantee,  and  that  bar- 
riers may  be  placed  along  the  division  lines 
which  will  exclude  the  owners  of  all  other 
portions  of  the  lake  bed  from  the  use  for 
boating  purposes  of  the  water  within  them. 
(Pa.)    829. 

Subterranean  tcaiers. 

A  railroad  company  which  sinks  a  large 
and  deep  well  on  its  own  property  to  se- 
cure water  for  the  use  of  its  shops  and  en- 
gines is  held  not  to  be  liable  for  injury 
thereby  caused  to  the  owners  of  neighbor- 
ing land,  although  it  pumps  therefrom  such 
large  quantities  of  water  that  the  subter- 
ranean water  is  drawn  from  the  surround- 
ing lands,  and  the  wells  thereon  are  deprived 
of  their  M-ater  supply.     (Tex.)  738. 

Surface  toatera. 
The  right  of  an  owner  to  protect  his  land 


from  surface  water,  and,  in  the  interest  of 
good  husbandry,  to  drain  lagoons  or  basins 
thereon  of  a  temporary  character  by  d\n- 
charging  such  surface  waters  by  means  of 
artificial  channels  into  a  natural  surface- 
water  drain  on  his  property,  and  through 
such  drain  or  channel  on  and  over  the  land 
of  another,  is  sustained,  provided  he  aot^^ 
in  a  reasonable  and  careful  manner  and 
without  negligence.     (Neb.)  561. 

Property  right  in  game. 
In  granting  an  easement  across  his  prem- 
ises for  the  purpose  of  a  public  higliway. 
tlie  owner  of  property  is  held  not  to  sur- 
render to  the  public  his  right  to  foster  and 
protect  wild  game  on  the  land :  and  the  pub- 
lic is  held  to  have  no  right  to  pursue  and 
kill  the  game  while  temporarily  passing  to 
and  fro  across  the  highway.     (Minn.)   430. 

Fixtures. 

A  railroad  constructed  by  one  party  upou 
the  land  of  another  from  materials  furnished 
by  the  latter,  under  an  expresss  agreement 
that  the  road  should  be  the  property  of  the 
owner  of  the  land,  and  should  remain  »o 
until  paid  for  by  the  party  constructing  it, 
when  a  bill  of  sale  should  be  made  to  the 
latter,  is  held  to  be  a  fixture  and  a  part 
of  the  realty.      (VV.  Va.)   33. 

Wills. 

Estates  distinctly  limited  by  a  will  for 
life  are  held  not  to  be  enlarged  into  abso- 
lute estates  by  failure,  for  remoteness,  of 
the  remainders  which  the  will  attempts  to 
create.     (Md.)  408. 


VIII.    Civil  RBMKDwa;  Rulbs  and  Principles. 


An  answer  denying  merely  that  the  payee 
of  a  note  suing  thereon  is  the  owner  and 
holder  thereof,  and  alleging  that  he  is  not 
the  real  party  in  interest,  is  held  to  state 
no  defense  to  a  petition  which  recites  the 
execution  of  the  note  to  the  payee  for  a 
66  L.  R.  a. 


valuable  consideration,  and  that  the  maker 
has  defaulted:  and  the  payee  is  held  to  Ite 
entitled  to  judgment  on  the  pleadin^rs. 
(Okla.)   513. 

One  who  holds  the  full  legal  title  to  a 
promissory  note  by  assignment  i4  held  to  be 
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entitled  to  maintain  an  action  thereon 
against  the  maker,  although  he  has  no 
beneficial  interest  in  the  proceeds,  and  the 
assignment  waA  made  to  enable  him  to  re- 
aJize  on  the  claim  in  the  interest  of  the  orig- 
inal payee.  (Kan.)  907. 

Necessity    of    pleadintf    contributory    negli- 
gence. 

Contributory  negligence  in  held  to  be  a 
matter  of  defense,  and,  to  be  availed  of,  it 
must  be  pleaded.     (La.)  334. 

Statutory  action  for  death, 

A  widow  residing  in  one  state,  of  a  man 
who  also  resided  there^  but  who  was  neg- 
ligently killed  in  another  state,  is  held  to 
be  entitled  to  the  benefit  of  a  statute  of 
the  latter  state,  giving  a  right  of  action 
against  one  guilty  of  the  negligence,  and 
requiring  the  amount  recovered  to  be  paid 
over  to  the  widow  of  the  decedent.  (Wis.) 
910. 

Appeal. 

A  writ  of  error  issued  in  the  Federal  Su- 
preme Court  for  the  purjHwe  of  reviewing 
the  decision  of  a  state  court  is  held  to  be 
properly  directed  to  the  inferior  state  court, 
where  the  judgment  of  the  highest  state 
court  was  ordered  to  be  entered,  and  where 
the  record  remained.     (U.  S.  Sup.  Ct.)  833. 

yen?  tricU. 

Legatees  of  the  distributee  of  an  intes- 
tate, who  were  not  given  notice  of  a  pro- 
ceeding to  establish  a  claim  against  the  in- 
testate estate,  for  the  payment  of  which 
their  legacies  will  be  required,  are  held  to 
be  entitled  to  a  new  trial  of  an  action 
brought  to  establish  a  claim  against  such 
estate,  where  the  claim  as  allowed,  is 
nearly  double  the  amount  presented  to  the 
administrator  within  the  time  allowed  for 
the  presentation  of  claims,  and  the  payment^ 
of  a  note  which  is  alleged  to  have  been 
given  in  satisfaction  of  the  claim  was  not 
pleaded  in  the  action,  and,  although  given 
in  evidence,  was  wholly  withdrawn  from 
consideration.     (Conn.)   035. 

InstruoHoti  as  to  weight  of  testimony. 

An  instruction  to  a  jury  that  evidence  of 
contradictory  statements  made  by  a  wit- 
nes6  out  of  court  is,  entitled  to  little  weight 
is  held  to  be  erroneous.     (Conn.)  934. 

Evidence. 

In  a  civil  action  to  recover  actual  dam- 
ages for  abuse  and  ill  treatment  inflicted  in 
an  effort  to  extort  information  from  one 
suspected  of  having  committed  a  crime,  it 
is  held  that  evidence  as  to  the  facts  con- 
nected with  such  supposed  crime,  said  to 
have  been  committed  five  days  prior  to  the 
abuse  and  ill  treatment  complained  of,  is 
66  L.  R.  A. 


inadmissible  either  by  way  of  justification, 
or  in  mitigation  of  the  damages  claimed.. 
(I4i.)    3SC. 

Res  judicata. 

A  judgment  in  favor  of  defendants,  in  an. 
action  of  ti*e8pa«s  to  try  title  to  land  which 
had  been  sold  under  a  judgn^efit  foreclosing 
a  tax  lien,  and  to  set  aside  the  judgment, 
is  held  not  to  be  a  bar  to  a  subsequent  suit 
to  set  aside  the  sheriff's  sale  for  irregulari- 
ties upon  equitable  terms,  in  which  the  title 
is  conceded  to  be  in  the  purchaser.  (Tex.) 
745. 

Damages. 

The  injury  inflicted  upon  a  street-car  pas- 
senger through  mental  suffering,  humilia- 
tion, wounded  pride,  and  disgrace  because- 
of  the  act  of  the  conductor  in  calling  her  a 
deadl)eat  when  she  ai*ked  for  the  proper 
change  for  money  she  had  tendered  in  pay- 
ment of  fare  is  held  to  be  properly  consid- 
ered in  assessing  the  damages  for  breach  of 
the  carrier's  contract  to  return  the  proper 
change  for  money  tendered.     (X.  Y.)  618. 

Injunction. 

The  owner  of  land  bordering  on  the  ocean 
is  held  to  be  entitled  to  maintain  an  action 
to  enjoin  a  trespasser  from  placing  struc- 
tures between  high  and  low  water  mark,, 
which  >vill  interfei*e  with  his  right  of  access 
to  and  from  the  water.     (Cal.j  242. 

A  court  of  equity  is  held  to  have  a  right, 
at  the  suit  of  the  state,  to  enjoin  a  property 
owner  from  permitting  a  prize  flght  there, 
under  statutes  making  such  permission  a 
misdemeanor,  and  making  it  the  duty  of 
all  the  judges  of  the  court  to  prevent  and 
suppress  prize  fights;  for  which  purpose 
they  may  ''exercise  all  the  powers  vested  in 
them  for  the  prevention  of  crimes  and  mis- 
demeanors."    (Ky.)   280. 

The  owner  of  a  building  devoted  to  retail 
trade  is  held  to  be  entitled  to  enjoin  the- 
owner  of  adjoining  property,  upon  which  is- 
operated  an  ice  plant,  from  erecting  a  plat- 
form along  the  front  of  his  building  on  a 
portion  of  the  sidewalk  space,  and  removing 
the  curb  so  that  wagons  can  load  from  the 
platform,  the  result  of  which  will  lie  to 
make  pedestrian  travel  less  convenient,  and 
interrupt  it  entirely  during  several  hours 
of  the  day.     (Md.)  403. 

The  riglit  to  an  injuncticm  to  restrain 
one  of  the  former  members  of  a  partnership, 
each  of  M'hom,  on  a  sale  of  the  business  and 
its  good  will,  bound  himself  in  the  act  of 
sale  not  to  engage  in  a  competitive  business 
within  a  certain  city  for  a  certain  period  of 
time,  from  continuing  in  a  rival  business 
into  which  he  had  entered  in  violation  of 
his  contract,  is  sustained:  and  he  is  denied 
the  right  to  set  up,  in  justification  of  his 
act,  that  the  purchasers  had  orally  agree<L 
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«is  a  oonsideration  for  his  promise  not  to 
<'ngagc  in  a  rival  business,  to  employ  him 
for  a  period  longer  than  that  during  which 
lie  had  bound  himself  not  to  enter  into  a 
-oompetitive  business,  and  had  wrongfully 
discharged  him  before  the  termination  of 
«uch  period.     (I-ia.)   503. 

The  right  of  a  railroad  company  per- 
petually to  enjoin  one  who  constantly  rides 
upon  the  rails  of  its  track  by  means  of  a 
bicycle  is  sustained.     (Ivan.)   587. 

The  right  to  an  injunction  to  restrain  a 
manufacturer  of  pig  iron  from  changing  the 
manner  of  operating  his  furnaces  is  sus- 
tained where  the  result  of  the  change  is  to 
cast  ore  dust  upon  neighboring  residential 
property  in  such  quantities  as  to  destroy 
homes  and  other  property  there  situated. 
(Ta.)   712, 

Limitation  of  actions. 

A  father's  cause  of  action  for  the  seduc- 
tion of  his  daughter  is  held  to  arise  when 
tlie  act  of  seduction  is  complete,  and  not 
when  he  discovers  that  his  daughter  has 
l)een  seduced,     (Ga.)  258. 

The  purchase   of  property  from   one   of 
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several  cotenants.  or  from  a  life  tenant,  fol- 
lowed by  the  taking  of  possession  and  as- 
sertion of  exclusive  title  to  the  property,  is 
held  to  be  sufficient  to  set  in  motion  the 
statute  of  limitations  against  the  claims  of 
the  other  cotenants  or  the  remainder-man, 
where  the  statutes  enable  remainder-men  to 
maintain  actions  to  settle  disputed  ques- 
tions of  title.     (Iowa)    154. 

Mandamus, 

The  right  to  a  writ  of  mandamus  to  com- 
pel payment  by  the  county  treasurer  of  the 
salary,  during  the  time  he  retains  posses- 
sion of  the  office,  of  the  superintendent  of 
the  county  penitentiary,  whom  the  commis- 
sioners have  attempted  to  remove  under  an 
invalid  statute,  is  sustained.     (N.  Y.)   664. 

Attachment. 

The  liability  of  a  nonresident  debtor  to  a 
nonresident  corporation  is  held  not  to  be 
subject  to  attachment  within  the  state  when 
the  debtor  is  temporarily  within  its  juris- 
diction, since  the  situs  of  the  debt  is  at  the 
place  of  residence  either  of  the  debtor  of 
of  the  creditor.     (N.  Y.)  606. 


IX.  Chimin AL  Law  and  Pbactice. 


Brilery. 
Several  members  of  a  municipal  legis- 
lative body,  who  join  in  making  a  corrupt 
agreement  to  vote  for  a  measure  which  is  to 
corne  before  them,  in  consideration  of  a 
promise  to  place  a  sum  of  money  at  their 
tlisposal  are  held  to  be  properly  joined  in 
one  indictment  for  bribery.     (Mo.)   490. 

Oaming. 

One  who  receives  orders  for  the  purchase 
or  sale  of  cotton  futures,  and  telegraphs 
them  for  execution  to  another  city  in  an- 
other state,  to  which  the  margins  are  sent, 
and  from  which  the  profits  are  transmitted 
for  delivery  to  the  customer,  is  held  not  to 
transact  the  business  of  buying  or  selling 
futures  at  the  place  where  his  office  is  lo- 
cated, so  as  to  be  subject  to  punishment 
under  a  statute  forbidding  the  transaction 
of  such  business.      (Tex.  Crim.  App.)    730. 

Lottery. 

A  distribution  of  prizes  to  those  who  shall 
make  the  closest  estimate  of  the  number  of 
cigars  on  which  a  tax  is  paid  during  a 
specified  month  is  held  to  be  made  by 
chance,  within  the  meaning  of  a  statute  de- 
fining a  lottery  as  a  scheme  for  the  distri- 
bution of  property  by  chance  to  persons  who 
have  paid,  or  agreed  to  pay,  a  valuable  con- 
sideration for  the  chance.      (N.  Y.)    601. 

New  tnal. 

The  allowance  of  more  peremptory  chal- 
lenges than  the  statute  allows  is  held  not 
66  L.  R.  A. 


to  be  a  ground  for  new  trial  in  favor  of  one 
who  has  had  a  fair  trial  notwithstanding 
the  error.     (R.  1.)  465. 

Separation  of  jury. 

One  convicted  of  crime  is  held  to  be  en- 
titled to  a  new  trial,  where  the  sherifT,  after 
the  case  had  been  submitted  to  the  jury,  di- 
vided them  into  three  groups  and  locked 
them  iji  separate  rooms  on  different  floors 
of  the  hotel  for  the  night,  notwithstanding 
the  court  had  directed  him  to  keep  them 
together,  in  accordance  with  the  provisions 
of  the  statute,  unless  it  is  affirmatively 
•shown  that  no  prejudice  resulted  there- 
from.    (Cal.)  247. 

Shooting  officer. 

The  right  of  a  person  to  shoot  an  officer 
who  merely  announces  an  intention  to  ar- 
rest him  is  denied,  although  the  character 
of  the  officer  does  not  appear,  and  the  arrest 
would  be  unwarranted.     (Colo.)   353. 

Abetting  suicide. 

Proof  of  persuading  and  procuring  a  per- 
son to  take  poison,  which  results  in  death, 
is  held  to  warrant  a  conviction  of  murder. 
(111.)    304. 

Contempt. 

Criticism  of  the  manner  in  which  trials 
are  conducted  in  cojirt  is  held  not  to  be 
punishable  as  a  contempt  of  the  court,  un- 
less it  refers  to  some  particular  case  pend- 
ing before  the  court.  (Tex.  Crim.  App.) 
727. 
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b.  Liability    incurred    where    con- 

tractor   is    employed   by    mu- 
nicipality itself 

C.  Liability  incurred  where  con- 
tractor is  employed  by  private 
person 

d.  Necessity  of  showing   that   the 
municipality  had  notice  of  the 
dangerous  conditions 
y.  Duties  Imposed  on  grantee  of  special 

privileges  in  respect  to  highways 
TI.  Duties   Incident   to    the   exercise   of 
corporate  and  other  franchises 

a.  In  general 

b.  Liability  In  respect  to  construc- 

tion work 
C  Liability  in  respect  to  the  opera- 
tion    of     the     completed 
plant 

1.  Liability    of    railway    com- 

panies in  general 

2.  Liability    of    railway    com- 

panies    considered     with 
reference   to   the   legality 
of     the     contractual     ar- 
rangements 
8.  Liability        of      companies 
other   than   those  operat- 
ing  railways 
VII.  Duty  to  see  that  no  nuisance  is  cre- 
ated or  maintained 
VIII.  Duty  to  insure  safety 
IX.  Duty   to  avoid  interfering  with  the 

right  of  lateral  support 
X.  Duty  not  to  impede  the  public  use 

of  highways 
XI.  Duties  assumed  by  express  contract  148 
XII.  Duties  arising   out  of   implied   con- 
tract 

a.  Carriers  of  passengers 

b.  Consignees  of  goods  conveyed  on 

railways 

c.  Persons    giving    public    exhibi- 

tions 

d.  Masters 

e.  Landlords 
XIII.  Duty  to  rebuild  party  wall 

Liability  of  employer  for  injuries  oc- 
curring in  performance  of  work  by  in- 
dependent contractor  where  employ- 
er's own  act  Is  a  proximate  cause  of 
the  Injury : — 
I.  Scope  of  note 

II.  Employment  of  contractor  who  is  In- 
competent or  otherwise  unfit 

III.  Nonperformance   by   employer   of  du- 

ties not  cast  by  the  contract  upon 
the  contractor 

IV.  Employer's   tortious  act   co-operating 

with  that  of  the  contractor  to  pro- 
duce the  injury 

V.  Failure   to   remedy   a  nuisance 
66  L.  R.  A. 


142 


146 

146 
147 

148 

148 


150 

152 

152 
153 
154 
154 


941 
941 

945 

^7 
948 


Master  and  servant. — continaed. 

VI.  Active  Interference  with  the  work      ft5(> 
VII.  Employer's  ratification  or  adoption  of 

the  contractor's  tort  9:S 

Effect  of,  on  railroad  structures  erected 
on  mortgaged  premises;  when  super- 
structure of  railroad  is  subject  of 
mortgage  a?. 

On  vessel ;  Jurisdiction  of  admiralty  as 
to  200,  234 

BTeirotlable  paper. 

See  Bills  and  NoTKfl. 

Partaemlttp.         • 

In  earnings  of  ship ;  admiralty  Jurisdic- 
tion 235 

Rights  ot  estate  of  law  partner  In  com- 
pensation for  business  unfinished  at 
time  of  his  death  821 

Party  wall. 

Enforcement  of  obligation  to  contribute 
to  cost  of  party  walls,  by  or  against 
grantees  or  successors  In  title: —        67': 
I.  Introduction  67i 

II.  Obligation  based  on  contract 

a.  Treated  from  the  standpoint  of 
covenants  running  with  the 
land 

1.  Nature  of  agreement 

a.  Concerns  the  land  675 

b.  Does   not   concern   the   land  67t> 

c.  Distinction    between    benefit 

and  burden  of  agreement      677 

2.  Indication  of  intent  to  bind  and 

benetit  successors  in  title 

a.  Necessity  67^ 

b.  Existence  of 

(1)  Found  to  exist  67<i 

(2)  Not  found  to  exist         67!> 
8.  Privity  of  estate 

a.  Definition  6S1 

b.  Between  covenanting  parties 

(1)  Necessity  6$2 

(2)  Existence  of 

(a)  Between    landlord 

and  tenant  6$r> 

(b)  Between      grantor 

and  grantee  6$3 

<c)  Between  adjoining 
owners 
aa.  Easement    in- 
ferentlally 
created  ^n*? 

bb.  Sufficiency    of 
easement    to 
create  privity  6S4 
cc.  Lien  as  privity 

of  estate         6n'» 
e.  Between  covenanting  party 
and    subsequent    holder    of 
his  property  ^SZ* 

4.  Formal  requisites 

a.  Seal  e^") 

b.  Mention  of  assigns  6s7 
6.  Running  of  benefit  and  burden  6^7 

a.  Benefit  6b7 

b.  Burden  6b7 
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Party  wall,  II,  a.  5. — contlnned. 
c.  Distinction  between 
<l.  Effect  of  unity   of  title 

e.  Running   of    covenant   after 

use  and  failure  to  pay 

f.  Privity     of    estate     in     the 

sense  of  succession 
ff.  Notice 

6.  Ownership    of    entire    wall    by 

builder 

7.  Miscellaneous 

1>.  Ehiforcement  between  assigns,  based 
on  builder's  ownership  of  entire 
wall 

1.  Ownership    of    entire    wall    by 

builder 

a.  Irrespective  of  terms  of 
agreement 

5.  Governed  by  terms  of  agree- 
ment 

o.  Necessity  that  agreement  be 
under  seal 

2.  Title  to  entire  wall  and  right  to 

receive  payment  vest  In  gran- 
tee • 

8.  Nonbuilder's  grantee  with  notice 

bound  to  pay  on  use 

4.  Measure  of  liability 

6.  Effect  of  ownership  of  both  prop- 
erties by  builder 

6.  Rights  of  purchaser  from  build- 
er after  use  of  wall 
€.  Enforcement  on   theory  of  implied 
equitable  lien  or  charge 
- 1.  Equitable  lien  or  charge  Inferred 

2.  Affirmative  nature  of  agreement 
not  a  bar 

K.  Enforceable     against     grantees 
with  notice 

4.  What  constitutes  notice 

6.  Builder's     rights     obtained     by 
grantee 

6.  Judgment   solely   against   prop- 

erty 

7.  Lien  follows  land  into  hands  of 

purchaser,    with    notice,    from 
the  user 

d.  Enforcement  of  parol  agreements  in 

equity 

e.  Notice  as  basis  of  personal  liability 

at  law  of  purchaser  from  nonbuild- 
cr 

f.  Obligation  of  assignee  based  upon 

provision  in  deed  under  which 
nbnbullder's   title  acquired 

1.  Subject  to 

2.  Agreement  assumed 
.  8.  Other  stipulations 

g.  Other  grounds  of  enforcement  be- 

tween assigns 

1.  Privity  of  contract 

2.  Custom 

8.  Express  liens 

h.  Obligation  under  contract  as  encum- 
brance 

1.  Running  covenant 

2.  Builder's    ownership    of    entire 

wall 

3.  Equitable  charge 

4.  Express   lien 

5.  Builder's  easement  in  nonbuild- 

er's land 

ee  L.  R.  A. 
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692 
693 
693 

693 

694 
695 

695 

695 

695 

698 

698 
698 

698 

698 

699 
699 

700 


Party  wall,  II. — continued. 

1.  Miscellaneous 
III.  Noncoutractual  obligation 

a.  Implication  of  promise  to  share  ex- 

pense of  wall  erected  without 
express  contract 

1.  Wall  erected  merely   with   con- 

sent of  adjoining  owner 

2.  Erection  of  wall  with  expecta- 

tion of  payment  to  nonbuilder's 
knowledge 

3.  Erection    of    wall   against   non- 

builder's wish 

b.  Statutory  obligation 

c  Obligation  imposed  by  municipal  or- 
dinance  or  building  regulation 

d.  Constitutionality  of  party -wall 
statutes 


70r> 


705 


705 

70e 
706 

710 

710 


PllotM. 

Jurisdiction  of  admiralty  of  contracts  of  22& 

Pleadlnar* 

Sufficiency  of  answers  denying  ownership 
of  plaintiff  in  actions  on  negotiable  in- 
struments : — 

I.  Actions  by  third  parties 

a.  Rule  under  commercial  law 

1.  In  England  613 

2.  In  United  States  516 

b.  Denial  of  legal  title 

1.  General  issue  522 

2.  General  denial  under  statute  524 

3.  Denial  of  each  and  every  al- 

legation  ''not  admitted'*       527 

4.  Denial  of  indorsement  528 

5.  Denial  of  transfer  532 

c.  Denial  that  plaintiff  is  the  own- 

er or  holder  *  633 

d.  Denial  of  ownership  as  affected 

by  the  statute  requiring  an  ac- 
tion to  be  brought  by  the  real 
party  in  interest  636^ 

e.  Denial  on  information  and  belief 

1.  Denial    of    indorsement  and 

transfer  645- 

2.  Denial    that  plainUff  is   the 

holder  and  owner  553 

II.  Actions   by   immediate   parties 

a.  Denial   of   ownership  554 

b.  Denial  of  transfer  or  delivery       555 

c.  Denial  that  plaintiff  Is  the  owner 

or  real  party  in  interest  555 

d.  Denial  on  information  and  belief 
1.  Of   Indorsement  558 


700 

2.  That  plaintiff  is  the  holder 

701 

and  owner 

658 

701 

III.  Summary 
RailroadM. 

659 

702 

Nature    of    railroad, — whether    real 

es- 

702 

tate  or  'personal   property : — 

703 

I.  Scope  of  note 

33 

11.  At  common  law 

34 

III.  By  statute 

35 

703 

IV.  Franchises 

36 

V.  Right  of  way 

30 

704 

VI.  Ejectment 

40 

704 

VII.  Superstructure 

704 

a.  In  general 

41 

b.  When  use  for  railroad  purposes 

704 

ceases 

41 

10C8 
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Railroads,   VII. — conttnned. 

c.  Structures  on  mortgaged  prem- 

ises 

d.  When  the  subject  ot  a  railroad 

mortgage 

e.  Vendors'  liens 

t.  Structures  on  the  lands  of  an- 
other before  condeoination 

1.  Abandoned  roads 

2.  Entry  by  license 

3.  Entry  by   trespass 
Till.  Private  roads 

IX.  Rolling  stock 
X.  Supplies 
XI.  For  the  purposes  of  taxation 

a.  Generally 

b.  Right   of   way   and   superstruc- 

tures 

c.  Rolling  stock   and  construction 

materials 

d.  Rights  in  public  streets 

e.  The   English   rates 
XII.  Poles  and  wires 

XIII.  Conclusion 

Right  to  keep  trespassers  from  track  or 
right  of  way 


43 

44 
44 


44 
45 
46 
48 
49 
51 
61 
52 

53 

55 
55 
56 
56 
58 

587 


Of  vesttel  captured  by  pirates;  jurisdic- 
tion of  admiralty  over  suit  as  to  207 

Salvagre. 

.Turlsdiction  of  admiralty  over  contract 
as  to  206,  232 

Shlpplngr. 

See  Admikaltt. 

Ste-vedores. 

Contracts  of;  jurisdiction  of  admiralty 
as  to  229 

5toraar«* 

Contract  for;  Juiiadiction  of  admiralty  283 
^6  L.  R.  A. 


S«ielde« 

Inciting  or  abetting: — 
I.  Application  of  rale  as  to  prior  con- 
viction of  abetter  304 
II.  Incitement  amounting  to  compolslon  304 

III.  Ordinary  persuasion  304 

IV.  Suicide  by  mutuat  agreement  300 
V.  Distinction    between    principals    and 

abetters  305 

VI.  Effect  of  statutory  enactments  as  to 

suicide  306 

VII.  Sufficiency  of  proof  307 

VIII.  Summary  307 

Taxes. 

Nature  of  railroad  property  for  purpose 
of  51 

Telearrapha. 

Telegraph   line   along   railroad   right  of 
way;  nature  of  property  in  poles  and 
*         wires  56 

Towaare. 

Jurisdiction  of  admiralty  over  contract 
as  to  232 

Trespass. 

Right   of   railroad   to    keep    trespassers 
from  track  or  right  of  way  587 


Trusta. 

In  vessel ;  admiralty  Jurisdiction  of 


23,j 


1%'atcliMian. 

For    vessel ;    Jurisdiction    of    admiralty 
over  contracts  of  231 

l^aters. 

Acquisition  of  tide  land  by  right  of  emi- 
nent domain  897 

^'harfaare. 

Contract  for;  Jurisdiction  of  adniiralty  233 
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ikCCOUKTINO. 

KOTE8    AND   BBIEF8. 

Accounting;    what   parties   interested   in 
ship;  jurisdiction  of  admiralty. 
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JkCTION  OB  SinT. 

Change  of  Venue  in  Criminal  Prosecu- 
tion, see  Criminal  Law,  2. 

1.  A  general  appearance  by  any  of  a 
Tiumber  of  nonresident  defendants  renders 
an  order  of  publication  unnecessary  as  to 
such  of  them  as  appear.  McClung  v.  Sieg 
.(W.  Va.)  884 

2.  One  who  holds  the  full  legal  title  to 
A  promissory  note  by  assignment  may  main- 
tain an  action  thereon  against  the  maker, 
notwithstanding  that  he  has  no  beneficial 
interest  in  the  proceeds;  the  assignment 
having  been  made  to  enable  him  to  realize 
on  the  claim  in  the  interest  of  the  original 
payee.     Manley  v.  Park  (Kan.)  967 

3.  There  is  no  privity  of  contract  be- 
tween a  bank  that  pays  a  check  drawn  upon 
it,  and  indorsed  by  the  payee  generally,  and 
•deposited  by  him  to  his  account  in  another 
l>ank,  which  forwarded  it  to  the  drawee 
Imnk  for  collection,  to  support  an  action  by 
-such  bank  against  the  payee  to  recover  the 
amount  of  the  check  as  for  money  paid  by 
mistake.  National  Bank  of  New  Jersey  v. 
Berrall   (N.  J.  Err.  &  App.)  599 

Parties. 

4.  Stockholders  in  a  corporation  whose 
•officers  have  fraudulently  transferred  its 
assets  to  another  corporation  may  maintain 
a  suit  in  equity  against  the  latter  for  a  re- 
scission of  the  contract  or  for  damages,  with- 
out joining  the  corporation  of  which  they 
are  members  as  a  party  defendant.  Kidd  v. 
New  Hampshire  Traction  Co.  (N.  H.)     574 

5.  Stockholders  of  a  foreign  corporation 
may  maintain  a  suit  to  reach  corporate 
jLSsets  without  making  the  corporation  a 
party,  where  the  assets  were  transferred  to 
a  domestic  corporation  for  the  express  pur- 
^6  L.  R.  A. 


pose  of  terminating  the  existence  of  the 
foreign  one  and  defrauding  stockholders  of 
them.  Id. 

Notes  and  Bbuefs. 

Action;  right  of  third  person  to  sue  on 
parol  contract  made  for  his  benefit.        480 

On  note;   who  is  real  party  in  interest. 

614 

Suit  in  equity  by  stockholders  for  diver- 
sion of  corporate  property,  without  joining 
corporation.  574 

Right  of  assignee  of  debenture  bond  to 
maintain  action  thereon;  where  assignment 
was  made  merely  to  enable  him  to  bring 
suit;  what  is  an  indivisible  cause  of  action 
which  cannot  be  prosecuted  by  several  ac- 
tions; enforcing  against  stockholders  vari- 
ous claims  against  corporation  by  more 
than  i^ne  suit.  968 

By  administrator  in  state  other  than 
that  in  which  he  was  appointed;  right  to 
maintain  at  common  law;  right  of  non- 
resident to  maintain  statutory  action  for 
death;  right  of  nonresident  alien  to  main- 
tain such  action.  920 

To  condemn  tide  land  in  possession  of 
person  under  contract  of  purchase  from 
state;  state  as  necessary  party.  899 

ADDTnONAIi  SERVITUDE. 

See  Eminent  Domain,  16,  17. 

ADMUlAIiTT. 

Admiralty  has  jurisdiction  of  a  libel 
in  personam  for  breach  of  a  contract  to  fur- 
nish freight  to  be  carried  by  an  ocean  trans- 
portation line  at  about  a  certain  time,  with- 
out specifying  the  vessel.  Baltimore  Steam 
Packet  Co.  v.  Patterson   (C.  C.  A.  4th  C.) 

193 
Notes  and  Briefs. 

Admiralty;     admiralty     jurisdiction     of 

contracts;  necessity  of  mutuality;  exercise 

of   jurisdiction   upon   equitable   principles; 

64  1009 
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Adopted  Chiu>— Appeal  and  Erkor. 


power  not  equivalent  to  that  of  court  of 
equity.  204 

Admiralty  jurisdiction  of  contracts: — 
(I.)  Antiquity  and  original  jurisdiction  of 
court;  (II.)  the  acts  of'  Richard  II.  and 
Henry  IV.;  (III.)  the  compromises  of  1575 
and  1G32;  (IV.)  jurisdiction  which  com- 
mon-law courts  permitted  admiralty  to  ex- 
ercise: (a)  no  jurisdiction  of  things  done 
on  land;  (6)  within  body  of  county;  (c) 
application  of  above  rules  to  particular 
contracts;  (d)  exceptions  to  rules;  (e)  ju- 
risdiction of  things  done  at  sea;  {f)  pro- 
hibition must  be  sought  promptly;  {g) 
summary  of  common-law  view;  (V.)  the 
English  act  of  1840;  (VI.)  the  English  act 
of  1861;  (VII.)  admiralty  jurisdiction  in 
the  United  States:  (a)  on  what  founded; 
{h\  scope  of  jurisdiction;  (c)  illustrations 
of  exercise  of  jurisdiction :  ( 1 )  contracts  for 
building  and  outfitting  ships;  (2)  charter 
pai'ties  and  carriage  contracts;  (3)  con- 
tracts for  services  in  use  or  operation  of 
vessel;  (4)  contracts  of  stevedores  and 
watchmen;  (5)  contracts  to  assist  vessel; 
( 6 )  bottomry,  hypothecation,  mortgage ;  ( 7 ) 
insurance  and  average;  (8)  partnership, 
trust,  accounting;  (9)  contracts  leading  to 
maritime  contract;  (10)  other  contracts; 
(11)  contracts  between  foreigners;  (d)  ef- 
fect of  form  of  action.  193 

ADOPTBB  CHUiD. 

As  Heir  at  Law,  see  Descent  and  Dis- 

TBIBUnON. 

ADVERSE  POSSESSION. 

See  also  Limitation  of  Actions^ 

1.  Claiming  the  right  to  use  a  way  to 
which  claimant  has  a  right  as  a  way  of  ne- 
cessity is  not  adverse,  so  as  to  ripen  into 
a  prescriptive  right  which  will  survive  the 
necessity.  Ann  Arbor  Fruit  &  V.  Co.  v.  Ann 
Arbor  R.  Co.  (Mich.)  431 

2.  Continued  use  of  a  right  of  way  whioli 
originated  in  necessity  after  the  necessity 
has  ceased  does  not  become  adverse  until 
notice  of  the  adverse  claim  is  brought  home 
to  the  owner  of  the  servient  estate.  Id. 

3.  The  owner  of  the  servient  estate  can- 
not be  presumed  to  know  that  a  continued 
use  of  a  M'ay  originating  in  necessity  after 
the  necessity  has  ceased  is  claimed  to  be  ad- 
verse, where  he  has  no  notice  of  the  circum- 
stances which  have  terminated  the  neces- 
sity. Id. 

4.  Adverse  title  to  a  right  of  way  which 
originated  in  necessity  cannot  be  founded 
on  the  doctrine  of  constructive  notice ;  that 
is,  that  the  owner  of  the  servient  estate 
should  have  known  that  the  claim  to  its  use 
had  become  adverse,  if  he  did  not  in  fact 
have  such  knowledge.  Id. 
66  L.  R.  A. 


5.  A  grantee  of  property  which  is  sub- 
ject to  a  way  of  necessity  is  not  chargeable 
with  constructive  notice  of  claims  to  such 
way  by  prescription  in  the  recorda  of  subse- 
quent grants  from  his  grantor.  Id. 

Notes  and  Briefs. 

Adverse  possession;  right  to  acquire  title- 
by  prescription  to  way  of  necessity;  use  of 
private  way  with  consent  of  landowner  not 
adverse;  right  of  way  over  railway  tracks 
by  prescription.  43L 

AMUSEMENTS. 

See  PuBUC  Resobts. 

ANSWER. 

See  Flkading. 

APPEAI.  AND  ERROR. 

1.  A  writ  of  error  issued  from  the  Fed- 
eral Supreme  Court  for  the  purpose  of  re- 
viewing the  decision  of  a  state  court  is 
properly  directed  to  the  inferior  state  court 
where  the  judgment  of  the  highest  state 
court  was  ordered  to  be  entered,  and  where 
the  record  remained.  Wedding  v.  Meyler 
(U.  S.  Sup.  Ct.)  *83a 

2.  A  decision  of  the  Kentucky  court  of 
appeals  denying  any  force  or  effect  to  aa 
Indiana  judgment,  which  is  based  on  a 
denial  of  the  jurisdiction  of  the  Indiana 
court  because  of  the  place  of  service,  pre- 
sents a  Federal  question  for  review  in  tliei 
Supreme  Court  of  the  United  States,  where 
such  denial  can  be  justified  only  on  Die 
groimd  that  the  Virginia  compact  of  178& 
and  the  act  of  Congress  of  February  4,  1791 
(1  Stat,  at  L.  189,  chap.  4),  admitting  Ken- 
tucky to  the  Union,  did  not  confer  the  right 
of  jurisdiction  which  the  Indiana  court  at- 
tempted to  exercise,  and  which  the  state  of 
Indiana  claims.  Id. 

3.  An  appeal  by  a  defendant  who  doe^ 
not  serve  his  notice  of  appeal  upon  his  co- 
defendant,  nor  join  in  the  appeal  of  the  lat- 
ter, will  be  dismissed,  where  the  statute  re- 
quires notice  of  appeal  to  be  served  on  all. 
parties  who  have  appeared  in  the  action, 
and  who  do  not  join  in  the  notice  of  appeal.. 
Davis  V.  Tacoma  R.  &  P.  Co.  (Wash.)     802 

Objections,  ezocptlons,  and  record. 

4.  An  objection  to  an  instruction  to 
which  no  exception  wa«  taken  in  the  trial 
court  will  not  be  considered  on  appeal. 
Keady  v.  People  (Colo.)  353 

o.  Facts  not  appearing  in  the  bill  of  ex- 
ceptions will  be  treated  by  the  reviewing 
court  as  nonexistent.  Freeman  v.  Dodge- 
(Me.)  395 

0.  An  objection  that  a  bill  of  exceptions 
was  not  served  in  the  manner  provided  by 
law  is   waived  by   presenting  amendments 
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thereto.     Fordham  v.  Northern  P.  R.   Co. 
(Mont.)  556 

7.  Facts  not  appearing  in  the  record 
cannot  be  considered  in  the  decision  of  an 
appeal.  Id. 

8.  In  CRse  of  appeal  from  a  judgment 
the  record  need  not  contain  the  notice  of 
intention  to  move  for  a  new  trial.  Id. 

9.  The  filing,  with  the  clerk  of  the  court, 
of  an  order  by  the  judge  for  an  extension 
of  time  for  serving  a  case  made  under  Kan. 
LawB  1903,  chap.  380,  p.  583,  §  1,  satisfies 
the  requirements  of  the  law  as  to  notice, 
such  filing  constituting  notice.  Clark  v. 
Mitchell  County  Comrs.  (Kan.)  965 

Review. 

10.  The  supreme  court  of  Louisiana  has 
authority  to  review  conclusions  of  fact 
reached  by  the  court  of  appeals,  but  only 
does  so  in  exceptional  cases.  Brignac  v. 
Pacific  Mut.  L.  Ins.  Co.   (La.)  322 

11.  Two  hundred  and  fifty  dollars  actual, 
and  $750  exemplary,  damages,  awarded 
agiiinftt  a  street  car  company  because  of  the 
intentional  kicking  in  the  vicinity  of  the 
heart,  by  a  conductor,  of  a  boy  attempting 
to  board  a  car  to  become  a  passenger,  are 
not  so  excessive  as  to  be  set  aside  on  ap- 
peal. McNamara  v.  St.  Louis  Transit  Co. 
(Mo.)  486 

12.  Where,  at  the  close  of  a  trial  to  a 
jury,  each  party  requests  a  peremptory  in- 
struction in  his  favor,  and  the  court  grants 
one  of  the  requests,  that  ruling  constitutes 
a  general  finding  for  the  successful  party 
by  the  court;  and  the  only  questions  it  pre- 
sents in  an  appellate  court  are  whether  the 
finding  was  without  substantial  evidence  to 
support  it,  and  whether  there  was  error  in 
the  court's  declaration  or  application  of  the 
law.  Phenix  Ins.  Co.  v.  Kerr  (C.  C.  A. 
8th  C.)  569 

13.  An  agreed  state  of  facts,  adopted  by 
the  trial  court  as  the  basis  of  its  findings, 
and  spread  upon  the  record,  which  includes 
all  facts  essential  to  the  determination  of 
the  controversy  between  the  parties,  will  be 
treated  as  a  8j)ecial  verdict,  upon  which  the 
court  of  review  will  render  the  same  judg- 
ment that  the  trial  court  ought  to  have  ren- 
dered. National  Bank  of  New  Jersey  v.  Ber- 
rall  (N.  J.  Err.  &  App.)  599 

14.  A  verdict  fairly  rendered,  after  a  case 
has  been  fairly  submitted  to  a  jury,  ought 
not  to  be  interfered  ^vith  by  the  court,  un- 
less manifest  wrong  or  injustice  has  been 
done,  or  unless  the  verdict  is  plainly  not 
warranted  by  the  evidence.  Bosley  v.  Bal- 
timore &  O.  R.  Co.   (VV.  Va.)  871 

Ground  for  reversaL 

15.  In  a  civil  case,  where  there  is  no  well- 
founded  complaint  of  the  exclusion  of  evi- 
66  L.  R.  A. 


dence,  it  becomes  immaterial,  on  appeal 
to  the  supreme  court  of  Louisiana, 'whether 
the  charge  of  the  trial  judge  was  right  or 
wrong,  since  it  is  the  duty  and  privilege  of 
the  court  to  apply  the  law,  according  to  its 
understanding  thereof,  and  regardless  of 
what  the  trial  judge  may  have  charged,  to 
the  facts  as  disclosed  by  the  record.  War- 
ner V.  Talbot  (La.)  336 

16.  A  verdict  will  not  be  set  aside  because 
of  minor  errors  of  law.  where  the  charge  of 
the  court  on  the  principal  questions  in  tlie 
case  necessarily  controlled  the  verdict. 
Little  V.  Southern  R.  Co.  (Ga.)  509 

17.  No  complaint  can  be  made  of  the  act 
of  the  court  in  leaving  the  interpretation  of 
a  written  instrument  to  the  jury  where  their 
finding  accords  with  the  legal  interpreta- 
tion. Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co. 
(Tex.)  734 

Notes  and  Briefs. 

Appeal ;  right  to  change  on  appeal  theory 
on  which  case  proceeded  to  trial.  73 

Practice  and  procedure  governing  the 
transfer  of  causes  to  the  Federal  Supreme 
Court  on  writ  of  error  or  appeal: — (I.)  In- 
troduction; (II.)  the  writ  of  error:  (a)  is- 
suance and  allowance:  (1)  in  general;  (2) 
where  the  writ  runs  to  a  state  court;  (b) 
to  what  court  directed ;  (c)  form:  (1)  gen- 
erally; (2)  description  of  parties;  {d) 
amendments;  (e)  service;  (III.)  the  ap- 
peal: (a)  general  requirements:  (b)  al- 
lowance: (c)  description  of  parties;  (IV.) 
the  citation:  (a)  necessity:  (1)  on  appeal : 
(2)  on  writ  of  error;  (6)  formal  requi- 
sites; (c)  by  whom  signed:  (1)  in  general ; 
(2)  on  writ  of  error  to  state  court:  (d) 
service;  (V.)  time  for  instituting  proceed- 
ings: (a)  when  review  only  is  desired:  (1) 
appeals  from,  or  writs  of  error  to,  inferior 
Federal  courts;  (2)  writs  of  error  to  state 
courts;  (6)  when  supersedeas  is  desired: 
(c)  how  time  is  to  be  computed:  (1)  when 
time  Ijegins  to  run;  '(2)  when  appellate 
proceedings  are  deemed  b^gim:  (3)  suspen- 
sions and  interruptions;  {d)  how  objection 
may  be  raised:  (VI.)  filing  record  and 
docketing  cause:  (a)  time;  (6)  clerk's 
fees;  (c)  docketing  twice;  (VII.)  appear- 
ance; (VIII.)  parties:  (a)  who  may  insti- 
tute proceedings;  (b)  necessary  or  proper 
parties;  (c)  abatement  and  substitution; 
(IX.)  security:  (a)  necessity;  (6)  require- 
ments as  to  time :  ( 1 )  in  general ;  ( 2 ) 
when  supersedeas  is  desired;  (c)  formal 
requisites  in  general;  (d)  parties;  (O) 
sureties;  (f)  acceptance  and  approval ;  ig) 
amount;  (h)  new  or  additional  security: 
(X.)  further  proceedings  pending  error  or 
appeal:  (a)  in  general;  (6)  when  there  is 
supersedeas:  (1)  compliance  with  statutes 
as   efl'ecting:     (a)    in   civil    cases;    (6)    in 


10L2 


AltREST— ATTACHMBNT. 


criminal,  cases ;  (2)  what  action  is  predud- 
od  by  supersedeas;  (3)  modifying  or  vacat- 
ing; {o)  injunction  cases;  (d)  habeas 
corpus  proceedings;  {e)  bail;  (XI.)  second 
appeal  or  writ  of  error.  833 


Assault  on  Officer  Attempting  to  Make 
Arrest,  see  Assault  and  Battery. 

Notes  and  Briefs. 

Arrest;  homicide  in  resisting.  353 

Without  warrant;  killing  officer  in  resist- 
ing. 356 

« 

ASSAUI.T  AND  BATT£BT« 

Measure  of  Damages,  see  Damages,  5. 

One  is  not  justified  in  shooting  an 
officer  who  merely  announces  the  intention 
to  arrest  him,  although  the  character  of  the 
officer  does  not  appear,  and  the  arrest  would 
be  unwarranted.     Keady  v.  People   (CJolo.) 

353 

Notes  and  Briefs. 

Assault;  damages  for;  right  to  include 
humiliation  and  mental  suffering.  337 

ASSIGNMENT. 

As  between  successive  assignments  of 
a  fund  in  the  hands  of  a  third  person,  the 
one  which,  being  acquired  without  notice 
of  prior  ones,  is  first  brought  to  the  knowl- 
edge of  the  depositary,  is  entitled  to  pri- 
ority. Re  Phillips   (Pa.)  760 

Notes  and  Briefs. 

Assignment;  priority  as  between  suc- 
ce^tsivc  assignments  of  fund  in  hands  of 
third  person;  effect  of  failure  to  give  notice 
of  assignment  to  holder  of  fund  or  subse- 
qiient   assignees;    effect   of   latent   equities. 

760 

Priority  rights  of  different  assignees  of 
fund  in  hands  of  third  person: — (I.)  Intro- 
<luctory;  (11.)  priority  of  notice  to  trustee 
gives  priority  of  right:  (a)  in  general; 
{b)  as  applied  to  assignees  in  bankruptcy: 
<1)  under  English  statutes:  (a)  notice  be- 
fore bankruptcy ;  (h)  no  notice  before  bank- 
ruptcy; (c)  when  the  assignment  was  given 
sifter  the  bankruptcy  of  the  assignor;  (2) 
in  the  United  States;  (c)  subsequent  as- 
siji^nee  must  take  bona  fide :  ( 1 )  in  general ; 
(2)  duty  to  inquire  as  to  prior  encum- 
brances; {d)  sufficiency  of  notice:  (1)  in- 
formal and  imperfect  notice ;  ( 2 )  accidental 
knowledge;  (3)  indirect  notice:  (a)  notice 
to  solicitor  of  trustee ;  ( 5 )  filing  lis  pendens; 
(4)  notice  to  one  or  more  of  several  trus- 
tees; (5)  when  trustees  notified  are  super- 
seded by  others;  (6)  notice  given  to  wrong 
party;  (7)  when  assignor  is  also  a  trustee; 
(8)  when  assignee  is  also  the  trustee,  or 
66  L.  R.  A. 


one  of  the  trustees;  (9)  when  the  fund  is 
in  court;  (10)  notice  to  trustee  before  fund 
is  vested  in  him  as  the  property  of  as- 
signor; (11)  when  notices  are  simulta- 
neous; (e)  interests  not  within  scope  of 
rule;  (III.)  qui  prior  est  iemporey  potior 
est  jure;  (IV.)  states  in  which  both  rules 
have  been  followed:  (o)  New  York;  (6) 
Pennsylvania:  (c)  other  states;  (V.)  other 
cases;  (VI.)  when  the  contract  assigned 
provides  as  to  mode  of  assignment.  760 

ASSIGNMENT  FOR  CREDITORS. 

Taxation  of  Assets,  see  Taxes,  3. 

ASSUMPSIT. 

One  who  executes  and  delivers  to  an 
insurance  company  a  note  for  premium  of 
a  policy  to  be  issued  may,  in  case  the  com- 
pany refuses  to  issue  the  policy  after  re- 
ceiving and  appropriating  the  proceeds  of 
the  note,  although  plaintiff  is  not  at  fault, 
consider  the  contract  as  rescinded,  and  re- 
cover the  money  advanced  as  money  had 
and  received.  Summers  v.  Mutual  L.  Ins. 
Co.   (Wyo.)  812 

ATTACHMENT. 

Restraining  Removal  of  Materials  Pur- 
suant to  Sale,  see  Ii^JUNcnoN,  12. 

1.  Where  the  affidavit  for  attachment 
and  other  papers  in  a  cause  show  that  the 
defendants  are  nonresidents,  and  no  order 
of  publication  has  been  taken  on  the  return 
day  of  the  process,  the  plaintiff  is  entitled 
to  a  reasonable  time  in  which  to  perfect  his 
suit  by  order  of  publication;  and  the  suit 
does  not  abate  immediately  upon  the  re- 
turn of  tiie  process  and  failure  to  take  the 
order  ot  publication.  ^McClung  v.  Sieg  ( W. 
Va.)  884 

2.  Service  of  a  warrant  of  attachment 
upon  a  resident  member  of  a  nonresident 
partnership,  to  reach  a  sum  due  by  the 
partnership  to  a  nonresident  corporation, 
does  not  create  a  lien  upon  the  liability  of 
the  nonresident  partners  to  pay  the  debt,  so 
as  to  form  the  basis  of  a  suit  against  them 
when  they  can  be  served  with  process  within 
the  state.  National  Broadway  Bank  v. 
Sampson  (N.  Y.)  *  606 

3.  The  liability  of  a  nonresident  debtor 
to  a  nonresident  corporation  is  not  subject 
to  attachment  within  the  state  when  the 
debtor  is  temporarily  within  its  jurisdic- 
tion, since  the  situs  of  the  debt  is  at  the 
place  of  residence  either  of  the  debtor  or 
of  the  creditor.  Id. 

Notes  ai«d  Bbiefs. 

Attachment;  creditor  entitled  to  d^tor's 
interest  only.  35 

Situs  of  debt  for  purpose  of;  sufficiency 
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of  service  upon  one  only  of  several  joint  de- 
fendants; effect  of  inAolveney  of  defendants 
on  levy;  validity  of  law  making  state  of 
debtor's  domicil  situs  of  debt  for  purpose 
of  attachment.  U08 

ATTORNEYS. 

1.  One  who  has  made  a  contract  with  a 
partnership  for  legal  services,  to  be  com- 
pensated partly  by  a  contingent  fee,  cannot, 
after  the  death  of  one  partner,  for  the  pur- 
pose of  depriving  his  estate  of  any  interest 
in  the  fee  not  fully  earned,  make  a  new 
contract  with  the  surviving  partner  for  the 
same    sen-ices.     Clifton    v.    Clark     (Miss.) 

821 

2.  Permitting  the  surviving  partner  of 
a  iirm  which  has  contracted  to  render  legal 
services  to  remain  in  control  of  the  business 
and  conduct  it  to  its  close  is  a  recognition 
and  continuance  of  the  original  contract, 
rendering  the  client  liable  for  the  compen- 
sation originally  agreed  upon  notwithstand- 
ing the  death  of  one  of  the  firm.  Id. 

3.  The  doctrine  of  quantum  meruit  is 
not  applicable  to  limit  the  amount  of  recov- 
ery, in  favor  of  the  estate  of  a  deceased 
member  of  a  firm  of  attorneys,  to  the  value 
of  services  performed  during  the  decedent's 
lifetime,  where  the  compensation  was  to  be 
a  contingent  fee,  and  the  surviving  partner 
conducts  the  litigation  to  a  successful  ter- 
mination, and  thereby  earns  the  fee.         Id. 

Notes  and  Briefs. 

See  also  Partnership. 

Attorneys:  right  of  estate  of  law  partner 
in  compensation  for  business  unfinished  at 
time  of  death :  right  of  original  attorney, 
v^'hen  unable  to  perform  duties,  to  employ 
substitute;  employment  upon  contingent 
fee;  necessity  of  full  performance  by  at- 
torney before  liability  accrues;  liability  of 
client  on  quantum  meruit  where  attorney 
dies  before  completion  of  case.  822 

ATTORNEYS'  FEES. 

See  BuiLJ>iNG  and  Loan  Associations. 


Liability  on  Bond  of,  see  Bonds. 

BANKRUPTCY. 

1.  A  transfer  of  property  forbidden  by 
the  bankruptcy  act  is  not  efTected  by  the 
appropriation  by  a  bank  of  the  balance  of 
the  bankrupt's  deposit  account  in  payment 
of  his  indebtedness  to  it  after  knowledge  of 
the  bankruptcy.  Re  George  M.  Hill  Co.  (C. 
C.  A.  7th  C.)  «8 

2.  Payment  to  a  bank,  by  an  insolvent 
within  four  months  of  the  institution  of 
bankruptcy  proceedings  against  him,  of 
66  L.  R.  A. 


notes  given  to  and  discounted  for  other  per- 
sons by  the  bank,  constitutes  preferential 
payments  which  the  bank  must  return  to  be 
entitled  to  share  in  the  bankrupt's  estaU\ 
although  the  indebtedness  was  not  charged 
i)y  the  bank  against  the  maker  of  the  note^, 
but  was  carried  in  the  accounts  of  the 
payees.  Id. 

3.  In  determining  whether  or  not  the 
dealings  between  a  bank  and  an  insolvent 
customer  have  decreased  the  estate  within 
four  months  prior  to  the  institution  of  bank- 
ruptcy proceedings,  so  as  to  require  the 
bank  to  return  the  amount  of  such  decrease 
in  order  to  be  entitled  to  prove  claims 
against  the  estate,  all  the  transactions  must 
be  considered,  i)ieluding  payments  by  the 
insolvent  upon  notes  given  to  and  discounted 
for  other  pi'rsons,  although  such  notes  do 
not  appear  in  his  account  on  the  bank's 
books.  Id. 

4.  The  incretusc^  of  contingent  liability  of 
an  insolvent  person  to  a  bank  by  reason  of 
the  discount  for  him  of  notes  executed  bv 
other  persons  and  indorsed  by  hirn  cannot 
be  taken  into  consideration  in  determining 
whether  or  not  the  result  of  transactions 
between  him  and  the  bank  within  four 
months  of  the  institution  of  the  bankruptcy 
proceedings  has  been  to  decrease  the  estate » 
hO  as  to  require  the  bank  to  return  the 
amount  of  the  «U*crease  in  order  to  be  per- 
mitted to  lile  claims  against  the  estate.     Id. 

.5.  Only  the  amount  of  direct  loss  to  the 
estate  of  an  innolvent  during  the  period  of 
four  months  prior  to  the  institution  of 
bankruptcy  proceedings,  because  of  trans- 
actions with  a  bank  consisting  of  payments 
and  loans,  must  be  returned  by  the  bank  in 
order  to  be  i>ermitted  to  lile  claims  agjainst 
•the  estate.  Id. 

NoTi-DS  AND  Briefs. 

Bankruptcy:  what  constitutes  a  prefer- 
ence; pajinent  on  open  account  within  four 
months  of  bankruptcy  a«;  where  indebted- 
ness at  end  of  four  months  is  greater  than 
at  the  beginning;  appropriation  by  bank  of 
bankrupt's  deposit  as  preferential  payment; 
purchase  by  bank  of  notes  of  bankrupt;  pay- 
ment of  notes  by  bankrupt  as  preference  to 
bank.  6{> 

Priority  of  rights  to  fund  as  between  as- 
signees in  bankruptcy  and  prior  assignees, 

760 

BANKS. 

Action  by  Bank  against  Payee  to  Re- 
cover Money  Paid  on  Check,  see 
Action  or  iSuiT,  3. 

Transactions  between  Bank  and  De- 
positor in  Violation  of  Bankruptcy 
Act,  see  Bankbuftgt. 
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Liability  of  Surety  on  Bond  of  Clerk, 
see  Bonds. 

Liability  of  Carrier  in  Delivering  to 
Consignee,  where  Bill  of  Lading 
has   been   Assigned   to    Bank,    see 

CARRIEB8,   11. 

Liability  to  Holder  of  Cheeks,  see 
Checks. 

Judgment  against  Stockholder  in  Suit 
to  Recover  Assessment,  as  Bar  to 
Suit  on  Another  Assessment,  see 
Judgment,  10. 

Limitation  of  Action  against  Share- 
holder, see  Limitation  or  Ac- 
tions. 

Taxation  of  Insolvent  Bank,  see  Taxes. 

1.  A  bank  which  receives  in  the  ordinary 
course  of  business  a  check  drawn  upon  it, 
presented  by  a  bona  fide  holder,  who  is  with- 
out notice  of  the  fact  that  payment  thereof 
has  been  stopped,  and  pays  the  amount 
thereof  to  such  holder,  cannot  afterwards 
recover  back  the  money  as  paid  by  mistake, 
on  the  ground  that  payment  of  the  check 
had  been  countermanded  bv  the  drawer. 
National  Bank  of  New  Jersey  v.  Berrall 
<N.  J.  En.  &  App.)  599 

2.  The  liability  of  the  sliareholders  of 
national  banks  for  their  debts,  under  U.  S. 
Rev.  Stat.  §  5151,  is  based  upon  contract. 
Deweese  v.  Smith  (C.  C.  A.  8th  C.)  971 

3.  The  decision  of  the  Comptroller  of 
the  Currency  that  it  is  necessary  to  collect, 
and  his  requisition  of,  a  certain  percentage 
of  the  liability  of  the  shareholders  of  a  na- 
tional bank,  in  order  to  pay  its  debts,  is  not 
a  decision  that  a  larger  percentage  will  not 
be  necessary;  and  he  has  plenary  power  to 
make  successive  assessments  until  the  full 
liability   of   the    shareholder    i.s   exhausted. 

Id. 

4.  Under  the  acts  of  Congress  the  Comp- 
troller of  the  Currency  is  constituted  a 
quasi- judicial  tribunal  to  determine  at  what 
times  and  what  amounts,  not  exceeding  the 
full  liability  of  the  stockholders,  it  is  nec- 
essary to  collect  from  them  to  pay  the  debts 
of  the  bank ;  and  his  decisions  of  these  ques- 
tions are  impervious  to  collateral  attack, 
and  open  to  avoidance  by  a  court  only  in  a 
direct  attack  upon  them  for  error  of  law, 
fraud,  or  mistake.  Id. 

5.  The  contract  of  the  shareholder  of  a 
national  bank  with  the  bank  and  its  cred- 
itors, regarding  its  debts,  is  that,  to  an 
amount  not  exceeding  the  par  value  of  his 
shares  of  stock,  and  not  exceeding  his  equal 
and  ratable  proportion,  he  wnll  pay,  at  such 
times  and  in  such  amounts  as  the  Comp- 
troller of  the  Currency  shall  demand,  the 
di*bts  and  obligations  of  his  bank.  Id. 
00  L.  R.  A. 


Notes  and  Briefs. 

Banks;  relation  of  general  depositor  to 
a  bank;  right  of  bank  to  apply  deposit  on 
debts  due  by  depositor;  deposit  considered 
as  becoming  imniediately  property  of  bank; 
method  of  applying  payments  on  debts: 
where  some  are  unsecured.  778 

National;  liability  of  stockholders  to  as- 
sessments to  pay  debts;  conclusiveness  of 
decision  of  Comptroller  of  Currency  as  to 
necessity  for  assessments ;  when  right  of  ac- 
tion on  assessment  accrues;  successive  as- 
sessments. 974 

Duty  to  present  draft  promptly  for  ae- 
oeptance  of  payment;  indorsement  to,  of 
bills  of  lading  attached  to  drafts  as  transfer 
of  title  to  goods.  595 

Taxation  of  property  of;  of  bank  assets 
in  hands  of  assignee  for  creditors.  461 


Of  Judgment,  see  Judgment.         >, 

BENEVOLENT  SOCIETIE& 

1.  Local  lodges  Qf  a  mutual  benefit  so- 
ciety are  the  agents  of  the  supreme  camp, 
for  whose  acts  within  the  scope  of  their  au- 
thority the  latter  is  responsible,  where  the 
supreme  camp,  which  is  organized  and  in- 
corporated for  the  purpose  of  furnishing  aid 
to  members  and  their  families,  selects  and 
organizes  local  lodges  to  transact  its  busi- 
ness, which  are  under  its  complete  direction 
and  control,  and  the  members  of  which  are 
to  all  intents  and  purposes  members  of  the 
supreme  camp.    Mitchell  v.  Leech    (S.  O. ) 

723 

2.  Although  it  is  the  duty  of  the  court 
to  determine  the  authority  of  local  lodges 
of  a  mutual  benefit  society  when  the  written 
instruments  determining  such  authority  are 
before  it,  the  lodge  cannot  complain  of  the 
submission  of  the  question  to  the  jury, 
which  made  the  true  construction,  and 
which  was  given  an  opportunity  to  find 
against  such  construction  and  in  favor  of 
the  contention  of  the  lodge. 

3.  The  supreme  lodge  of  a  mutual  ben- 
efit society  which  has  authorized  its  agent, 
a  local  lodge,  to  initiate  members  into  the 
order,  is  liable  for  injuries  inflicted  ^upon 
a  candidate  by  the  use  of  a  mechanical  goat 
in  the  initiation  ceremony,  although  it  has 
not  authorized  the  use  of  such  contrivance. 

Id. 

Notes  axd  Briefs. 

Benevolent  societies;  liability  of  sover- 
eign camp  for  acts  of  individual  members  of 
order.  723 


Reading  in  Schools,  see  ScHOOia. 


BiCTOLEs— Building  and  Loan  Associations. 
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biotoi.es. 

Restraining  Use  of  Raiilrocui  Track  by 
Rider,  see  Injunction,  7. 

buxs  and  notes. 

Right  of  Assignee  to  Maintain  Action, 

see  Action  ob  Sttit,  2. 
See  also  Pleading,  1,  11. 

Notes  and  Briefs. 

Bills  and  notes;  sufficiency  of  answers 
•denying  ownership  of  plaintiff  in  actions  on 
Tiegotiable  instruments.  513 

SHXS  OF  ULBING. 

See  also  Cabbiebs. 

Notes  and  Bbiefs. 

Bills  of  lading;  effect  of  assignment  of, 
'to  transfer  title  to  goods;  duty  of  carrier 
'to  deliver  to  holder  of.  595 


Relief  from  Liability  by  Employment 
of  Independent  Contractor,  see 
Masteb  and  Sbbvant,  9. 

SONB8. 

See  also  Executors  and  Administra- 

TOBS. 

1.  A  bank  clerk  who,  having  gone  on  a 
Taeation,  has  overstayed  his  time  for  a 
short  period,  must  be  regarded  as  still  in 
"the  service  of  the  bank,  where  that  relation 
is  yet  recognized  by  the  employer  for  the 
purpose  of  adjusting  the  liability  of  his 
bondsman  for  losses  suffered  by  the  bank 
l)ecau8e  of  fictitious  credits  entered  by  him 
in  the  accounts  of  a  customer,  so  that  trans- 
actions which  occur  during  such  sLbsence 
must  be  taken  into  consideration.  First 
Nat.  Bank  v.  National  Surety  Co.  (C.  C.  A. 
■eth  C.)  777 

2.  If  a  bank  clerk,  during  a  series  of 
years  covered  by  different  bonds  guarantee- 
ing the  bank  against  "loss*'  through  his 
acts,  falsifies  the  accounts  of  a  customer  so 
as  to  give  him  a  fictitious  credit,  the  court, 
in  determining  the  liability  of  the  surety  on 
the  last  bond,  will  appropriate  the  deposits 
of  the  custx>mer,  made  during  that  time,  to 
the  checks  drawn  during  the  same  term,  and 
if,  when  so  applied,  the  drafts  have  not  ex- 
ceeded the  deposits,  no  loss  has  resulted  to 
the  bank  for  which  the  last  suretv  can  be 
charged.  Id. 

Notes  and  Bbiefs. 

See  also  Principal  and  Subett. 

Bonds;  average  bond;  jurisdiction  of  ad- 
miralty as  to.  235 
«6  L.  R.  A. 


BOTTOMRY. 

Notes  and  Bbiefs. 

Bottomry;    jurisdiction  of  admiralty   in 
case  of.  204,  233 

BOUND  ABIE8. 

Notes  and  Bbiefs. 

Boundaries:      conveyance      bounded     on 
stream;  title  extending  to  center  of  stream. 

829 


See    also    Evidence,    3;    Indictment, 
ETC.,  3,  4. 

The  question  of  the  legality  or  ille- 
gality of  the  proposed  ordinance  need  not 
be  considered  in  determining  the  guilt  of  a 
member  of  a  municipal  assembly  who  is  al- 
leged to  have  agreed  to  sell  his  vote  to  se- 
cure its  passage.     State  v.  Lehman    (Mo.) 

490 

BRIDGES. 

A  city  owes  to  the  public  the  duty  of 
keeping  its  bridges  in  a  safe  condition  for 
public  use,  and  is  liable  for  special  injuries 
resulting  from  neglect  to  perform  this  duty, 
after  reasonable  notice  of  the  defective  con- 
dition of  a  structure.  Buechner  v.  New  Or- 
leans  (La.)  334 

BROKERS. 

1.  No  rights  of  a  real-esta.te  broker  who 
has  been  employed  to  lease  property  are  in- 
fringed by  the  decision  of  the  principal  not 
to  lease  the  property,  and  the  withdrawing 
of  authority  from  the  broker  after  he  has 
produced  a  customer  who  is  willing  to  ne- 
gotiate for  the  lease.  Cadigan  v.  Crabtree 
(Mass.)  982 

2.  A  real-estate  broker  is  not  entitled  to 
a  commission,  where,  after  having  produced 
a  customer  willing  to  negotiate  for  the  lease 
which  he  was  employed  to  effect,  the  prin- 
cipal in  good  faith  decides  not  to  lease, 
terminates  the  negotiation,  and  discharges 
the  broker,  although  the  principal  subse- 
quently again  decides  to  lease,  and  makes  % 
contract  with  the  customer  produced  by  the 
broker.  Id. 

Notes  and  Bbiefs. 

Brokers;  jurisdiction  of  admiralty  over 
contracts  of  ship  brokers.  23G 

When  broker  is  considered  as  procuring 
cause  of  sale  or  exchange ;  sufficiency  of  per- 
formance by  broker  of  contract;  when  en- 
titled to  commissions.  983 

BUILDING    AND     LOAN    ASSOCIA- 
TIONS. 

1.  On  foreclosure  by  the  receiver  of  an 
insolvent    building    and    loan    association 
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against  a  borrowing  member  who  paid  his 
dues  and  assessments  promptly  until  the 
association  was  dissolved  by  the  appoint- 
ment of  the  receiver  through  no  fault  of 
*such  member,  the  receiver  is  not  entitled  to 
charge  such  member  with  the  so-called 
earned  premium,  where  such  premium  is  in 
the  form  of  a  deduction  from  the  sum 
loaned.    Ottensoser  v.  Scott  (Fla.)  346 

2.  On  a  settlement  with  an  insolvent 
building  and  loan  association,  borrowing 
members  are  not  entitled  to  be  credited  with 
the  full  face  or  book  value  of  their  stock, 
but  only  for  such  pro  rata  amount  thereof 
as  the  actual  conditions  may  warrant, 
based  upon  the  net  assets  in  the  hands  of 
.the  receiver.  Id. 

3.  Borrowing  members  of  an  insolvent 
building  and  loan  association  are  not  es- 
tojiped  from  contesting  a  scheme  of  settle- 
ment agreed  upon  by  a  majority  of  the 
stockholders,  and  adopted  by  the  court,  on 
a  bill  filed  bv  certain  other  members,  bor- 
rowers  and  nonborrowers,  "on  behalf  of 
themselves  and  all  others  who  may  be  sim- 
ilarly situated  and  having  like,  interests, 
who  may  join  them  as  complainants," 
against  tlie  association,  a  corporation,  as 
sole  defendant;  none  of  the  complainants 
being  in  exactly  the  same  class  as  such  bor- 
rowing members.  Id. 

4.  On  foreclosure,  by  the  receiver  of  an 
insolvent  building  and  loan  association,  of 
a  mortgage  given  by  a  borrowing  member, 
attorneys'  fees  are  properly  allowed:  the 
mortgage  providing  that  the  borrowing 
member  ''promises  and  agrees  to  pay  a 
reasonable  sum  of  money  for  solicitors*  fees 
that  may  be  incurred  by  the  association  in 
the  event  that  foreclosure  of  this  mort- 
gage becomes  necessary."  Id. 

Notes  and  Briefs. 

Building  and  loan  associations ;  insolvency 
of;  rights  and  liabilities  of  borrowing  mem- 
bers; exemption  of,  from  usury  laws.     346 

BURDEN  OF  PROOF. 

See  Evidence. 


Burden  of  Proof  as  to  Responsibility 
for  Delay  in  Delivery,  see  Evi- 
dence, 11. 

Conflict  of  Ijaws  as  to  Contract  Limit- 
ing Liability,  see  Conflict  of 
Laws,  1. 

Conflict  of  Laws  as  to  Contract  for  In- 
terstate Transportation,  see  Con- 
flict of  Laws,  2. 

Measure  of  Damages  for  Humiliating 
Treatment  of  Passenger,  see  Dam- 
ages, 4. 
li*  R.  A. 


Measure  of  Damages  for  Kicking  Boy 
from  Street  Car,  see  Damages^ 
7,8. 

Notice  to  Agent  as  Constituting  Notice- 
to  Carrier,  see  Notice,  1. 


Oarriase  of  pj 

1.  The  duty  to  receive  from  a  passenger 
a  coin  or  bill  in  excess  of  the  fare  due  and 
return  the  change  in  a  respectful  manner  is 
part  of  the  contract  obligation  of  a  street 
car  company  so  long  as  the  amount  ten- 
dered is  not  in  excess  of  the  reasonable- 
amount  which  may  be  tendered  under  the 
rules  and  regulations  of  the  company. 
Gillespie  v.  Brooklyn  Heights  R.  Co.  (N. 
Y.)  618 

2.  The  fact  that  a  street-car  conduct-or 
acts  maliciously  in  calling  a  passenger  a 
deadbeat  when  asked  for  change  due  her 
does  not  absolve  the  company  from  liability^ 
for  his  act,  since  it  is  done  in  the  course 
of  his  emplo^^ment.  and  constitutes  a  breach 
of  the  company's  duty  to  protect  the  passc>n- 
ger  from  such  insult.  Idv 

3.  The  sudden  increase  of  the  speed  of  a 
train  which  has  been  ferried  across  a  river, 
and  which  has  moved  at  low  speed  some  dis- 
tance from  the  point  where  it  stopped  on 
the  boat,  jn  order  to  acquire  momentum  to 
carry  it  up  the  incline  to  the  land,  is  not 
negligence  per  se  with  respect  to  a  passen- 
ger who,  having  left  the  train,  is  attempt in<^ 
to  re-enter  it  at  the  point  where  the  speed 
is  increased,  where  the  company  has  no 
actual  notice  of  such  attempt.  Allen  v. 
Northern  P.  R.  Co.  (Wash.)  804 

4.  A  railroad  company  is  not  bound  to 
warn  passengers  Avho  have  left  its  cars  while 
being  ferried  across  a  river  of  the  danger 
of  attempting  to  re-enter  them  after  the 
train  has  begun  to  move  at  a  point  where  it 
is  necessary  suddenly  to  increase  the  speed 
to  give  momentum  to  ascend  the  incline  to 
the  land.  Id. 

5.  Although  it  is  not  negligence  on  the 
part  of  a  passenger  to  attempt  to  board  a 
slowly  moving  car,  he  is  not  entitled  to  bold 
the  carrier  liable  for  injuries  received  in 
making  the  attempt,  unless  he  shows  af- 
firmatively that  the  injuries  were  due  to  its 
negligence.  Id. 

6.  A  passenger  who  attempts  to  re-enter 
a  train  which  he  has  left  while  it  is  crossinjr 
a  ferry,  and  is  injured  by  being  thrown  by 
a  sudden  starting  forward  of  the  train 
against  an  appliance  necessary  for  the 
operation  of  the  ferry,  which  is  within  2r» 
inches  of  the  car,  cannot  charge  the  carrier 
with  negligence  with  respect  to  the  location 
of  such  appliance,  where  it  had  no  reason 
to  believe  that   passengers  would   attempt 
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to  enter  the  cars  at  that  point,  and  no  no- 
tice of  hi»  attempt  to  do  so.  Id. 

7.  A  street  car  company  does  not  owe  to 
a  person  upon  a  Htreet,  when  its  car  has 
stopped  to  receive  him  as  a  passenger,  the 
same  high  degree  of  care  with  respect  to  de- 
fects in  the  car,  while  he  is  approaching  the 
car  to  enter  it,  that  it  oAves  to  passengers' 
actually  on  board,  so  that  its  liability  for 
injury  to  .such  a  person  by  the  fall  of  the 
trolley  pole  and  a  sign  board  cannot  be  de- 
termined by  the  application  of  the  rule  gov- 
erning the  relation  of  carrier  and  passenger. 
Duchemin  v.   Boston  Elev.  R.  Co.    (Mass.) 

980 
Carrlase  of  f  reiglit. 

8.  A  contract  by  a  carrier,  reading,  "We 
have  this  day  booked  with  you  via  Johns- 
ton Line"  certain  merchandise  for  ocean 
transportation.  couHtitutes  an  absolute  en- 
gagement to  fill  the  required  space,  for 
breach  of  which  the  one  signing  the  contract 
will  be  liable,  in  the  absence  of  anything  to 
show  that  the  contract  was  merely  part  of  a 
joint-traffic  arrangement  under  which,  in 
case  the  goods  were  not  secured,  each  car- 
rier should  sustain  its  own  loss.  Baltimore 
Steam  Packet  Co.  v.  Patterson  (C.  C.  A.  4th 
C.)  193 

9.  A  carrier  which  has  engaged  space 
with  an  ocean  transportation  company  for 
a  quantity  of  merchandise  is  not  relieved 
from  liability  for  breach  of  the  contract 
by  the  fact  that,  for  its  benefit  after  the 
breach,  the  bill  was  made  out  to  a  third 
person,  who  had  been  expected  to  furnish 
the  goods  to  fill  the  contract.  Id. 

10.  A  carrier  of  live  stock  cannot  exempt 
itself  from  liability  for  loss  caused  by  delay 
in  transportation  occasioned  by  the  negli- 
gence or  misfeasance  of  itself  or  its  serv- 
ants, by  a  contract  with  the  shipper  provid- 
ing that,  in  case  of  any  unusual  detention 
of  such  live  stock  caused  by  the  negligence 
of  the  carrier  or  its  servants  or  connecting 
carriers,  the  shipper  shall  accept  as  full 
compensation  the  amount  actually  expended 
by  him  in  the  purchase  of  food  and  water 
for  the  stock  while  so  detained.  Bosley 
V.  BalUmore  &  0.  R.  Co.    (W.  Va.)       871 

11.  A  carrier  which  issues,  in  exchange 
for  bills  of  lading  surrendered  to  it,  orders 
directing  the  delivery  of  grain  en  route  to 
certain  purohasers,  or  the  consignee  or  his 
order,  on  presentation  of  the  orders,  and 
stamps  across  the  face  of  them  a  statement, 
signed  by  its  agent,  that  cars  are  to  be  deliv- 
ered on  them  the  same  as  on  the  bills  of  lad- 
ing taken  up,  is  thereby  charged  with  notice 
of  the  rights  of  a  bank  to  whom  the  orders 
are  transferred  upon  the  indorsement  of  the 
consignee,  and  is  liable  to  it  in  an  action  for 
the  conversion  of  the  grain  by  delivering  it 
e$6  L.  R.  A. 


to  the  purchasers  from  the  consignee,  upon 
the  latter's  written  instructions,  without  a 
presentation  of  the  orders.  National  New- 
ark Bkg.  Co.  V.  IVlaware.  L.  &  W.  R.  Co. 
(N.  J.  Err.  &  App.)  595 

12.  A  carrier  must  deliver  goods  to  the 
true  owner,  claiming  under  the  consignee, 
when  it  has  notice  of  the  true  owner's 
rights,  and  the  bill  of  lading  has  already 
been  surrendered.  Id. 

Ratei,  rebates,  and  diserimination. 

13.  A  contract  between  a  railroad  com- 
pany and  a  manufacturer  to  maintain  the 
same  rates  on  goods  shipped  by  him  between 
competitive  points  as  are  maintained  from 
other  shipping  points  where  like  factories 
are  located,  is  not  a  discrimination  forbid- 
den by  the  interstate  commerce  act,  nor  by 
state  (statutes  enacted  to  prevent  unjust  dis- 
crimination in  transportation  against  any 
person,  loctality,  or  corporation.  laurel 
Cotton  Mills  V.  Gulf  &  S.  1.  R.  Co.   (Miss.) 

453 

14.  A  milling  in  transit  agreement  be- 
tween a  manufacturer  and  carrier,  by  Avhich 
the  former  is  to  be  credited  on  its  freight 
bills  for  manufactured  goods  shipped 
the  freight  paid  on  raw  materials  shipped  to 
the  mill,  is  not  prohibited  by  statutes  for- 
bidding the  granting  of  any  rebate  to  ship- 
pers. Id. 

15.  To  enforce  a  contract  for  freight  rates 
a  shipper  is  not  required  to  prove  that  the 
carrier  has  complied  with  its  statutory  duty 
to  file  the  rates  established  thereby  with  the 
proper  authorities.  Id. 

10.  The  court  will  not  presume  that  a 
contract  betAveen  a  carrier  and  shipper 
which  is  valid  in  itself  violates  the  schedule 
which  had  been  prepared  by  the  public  au- 
thorities, in  the  absence  of  an3rthing  in  the 
contract  or  pleadings  to  indicate  that  it  does 
so.  Id. 

Noi'KS  AND  Briefs. 

See  also  Negligence. 

Carriers;  contract  limiting  liability  of; 
enforcement  in  other  state  where  invalid, 
though  valid  where  made.  275 

Discrimination  in  rates  by;  effect  of  In- 
terstate Commerce  Act  on  right  to  make 
special  contracts ;  effect  of  act  on  other  than 
interstate  rates;  milling  in  transit  agree- 
ment; what  necessary  to  make  discrimina- 
tion unlawful;  rebates.  454 

Duty  to  deliver  to  holder  of  bill  of  lading: 
delivery  to  one  who  has  wrongfully  obtained 
possession  of  bill  of  lading;  right  to  deliver 
to  consignee,  in  absence  of  notice  of  rights 
of  third  party;  right  of  shipper,  after  issu- 
ance of  bill  of  lading,  to  order  delivery  to 
another  consignee;  effect  of  assignment  of 
bill  of  lading  to  third  person  after  delivery 
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of  goods ;  power  of  local  agent  to  issue  certi- 
fied orders  in  lieu  of  bills  of  lading.         595 

Duty  to  carry  passengers  safely  and  treat 
with  respect;  insulting  language  to  passen- 
ger  by  servant;  refusal  of  street  car  con- 
ductor to  return  change.  619 

Of  passengers;  duty  of;  happening  of  ac- 
cident as  evidence  of  negligence;  presump- 
tion of  negligence  from  sudden  lurch  or 
jerk;  placing  obstruction  near  track:  duty 
to  warn  passenger  attempting  to  board  mov- 
ing train,  of  danger.  805 

Of  live  stock;  railroad  companies  as,  by 
•common  law;  limitation  of  liability  for  neg- 
ligent delay ;  in  consideration  of  low  freight 
rate;  burden  of  proof  as  to  reasonableness 
•of  delay.  371 

When  person  becomes  a  passenger  on 
street  car.  980 

CEBTIORABI. 

Notes  and  Bbiefs. 

Certiorari;  to  inquire  into  attempted  re- 
moval of  officer  under  alleged  invalid  stat- 
nite.  666 

CHALLENGES. 

See  JuBT. 


Action  by  Bank  against  Payee  to  Re- 
cover Amount  Paid,  see  Action  ob 
Suit,  3. 

Recovery  by  Holder  of  Check  for 
Moneys  Paid,  see  Banks,  1. 

The  holder  of  a  check  has  no  contract 

with  the  bank  on  which  it  is  drawn,  and  no 

legal  right  to  exact  its  payment.    National 

Bank  of  New  Jersey  v.  Berrall  ( N.  J.  Err.  & 

-App. )  590 

CHBISTLiLKITT. 

Notes  and  Bbiefs. 
Christianity;  as  part  of  common  law.  167 

COLLATERAL  ATTACK. 

Upon  Decisions  and  Assessments  of 
Comptroller  of  Currency,  see 
Banes,  4. 

COLLEGES. 

Unjust  Discrimination  between  Particu- 
lar Colleges,  see  Constitutional 
Law,  10. 

COMBfERCE. 

Notes  and  Briefs. 

Commerce ;  supreme  power  of  Congress  to 
regulate :  not  impeded  by  state  laws.        243 

Interstate:     statute     forbidding    use    of 
■66  L.  R.  A. 


national  flag  for  advertising  purposes  as  in- 
terference with.  190 

COMMUHITY  PROPERTT. 

See  Husband  and  Wife. 


COICPENSATION. 

Of   Real-Estate   Broker, 

CDlfPLAIHT. 

See  Plkadino. 


COMPTROLLER  OF  CURREHCT. 

Conclusiveness  and  Effect  of  Decisions 
and  Assessments,  see  Banks,  3-5. 

CONCLUSIVENESS. 

Of  Judgment,  see  Judgment. 

CONDITIONAL  SALE. 

See  Sale,  3-5. 

CONFIDENTIAL  RELATIONE 

Effect  upon  Validity  of  Purchase  of 
Stock  by  Managing  Officer,  see  Cob- 
POBATIONS,  1,  2. 

Burden  of  Proof  to  Sustain  Transaction 
between  Parties,  see  Evidence,  9. 

CONFLICT  OF  LAW& 

1.  The  courts  of  one  state  will  uphold 
a  contract  made  in  another  where  it  was 
valid,  limiting  the  liability  of  a  carrier 
for  loss  of  property  in  its  possession  for 
transportation,  by  fire  not  caused  by  its 
negligence,  where  the  loss  occurred  in  the 
state  where  the  contract  was  made,  although 
the  shipment  was  to  extend  into  the  state 
where  the  action  is  brought,  by  the  Consti- 
tution of  which  the  contract  would  have 
been  invalid.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Druien  (Ky.)  275 

2.  A  contract  safely  to  carry  property 
from  one  Btat«  to  another,  and  deliver  it  at 
a  point  in  the  latter,  is  broken  in  the  for- 
mer state  when  a  fire  consumes  the  prop- 
erty there  so  as  to  prevent  the  further  per- 
formance of  the  contract.  Id. 

3.  The  courts  of  the  state  of  a  stockhold- 
er's residence  will  not  take  jurisdiction  of  a 
suit  by  one  creditor  of  the  corporation  on 
behalf  of  all  to  enforce  his  statutory  liabil- 
ity  to  contribute  towards  the  payment  of  the 
corporate  debts  in  advance  of  any  judicial 
determination  of  his  proportionate  liability, 
where  the  corporation  was  created  in  an- 
other state,  the  laws  of  which  contemplate 
only  a  pro  rata  contribution  to  debts,  to  be 
enforced  in  an  equitable  proceeding  against 
all  stockholders,  in  which  the  rights  and  lia- 
bilities of  all  parties  can  be  adjusted  at 
once.    Miller  v.  Smith  (R.  I.)  473 

4.  A  widow  residing  in  one  state,  of  a 
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Tnon  wlio  also  resided  there,  but  who  was 
negligently  killed  in  another  state,  is  en- 
ititled  to  the  benefit  of  a  statute  of  the  lat- 
ter state,  making  the  one  guilty  of  the  negli- 
ji^ence  liable  therefor,  and  requiring  the 
Amount  recovered  to  be  paid  over  to  the 
widow  of  decedent.  Robertson  v.  Chicago, 
«t.  P.  M.  &  O.  R.  Co.  (Wis.)  919 

5.  An  administratrix  appointed  at  the 
place  where  decedent  resided  in  another 
-state  may,  in  her  representative  capacity, 
inaintain  an  action  for  his  negligent  killing 
an  the  courts  of  the  state  where  the  acci- 
•clent  occurred,  which  resulted  in  his  death, 
where  its  statutes  provide  that  "every  such 
action  shall  be  brought  by  and  in  the  name 
•of  the  personal  representative  of  the  de- 
ceased person,"  and  the  recovery  shall  be  for 
•the  benefit  of  his  widow.  Id. 

6.  One  who  receives  orders  for  the  pur- 
•chase  or  sale  of  cotton  futures,  and  tele- 
;rraphs  them  for  execution  to  another  city 
In  another  state,  to  which  the  margins  are 
sent,  and  from  which  the  profits  are  trans- 
mitted  for  deliA'ery  to  the  customer,  does 

mot  transact  the  business  of  buying  or  selling 
iutures  at  the  place  where  his  office  is  lo- 
cated, so  as  to  be  subject  to  punishment  un- 
<ler  a  statute  forbidding  the  transaction  of 
Nuch  business.  Scales  v.  State  (Tex.  Crim. 
JVpp.)  730 

Notes  and  Briefb. 

Conflict  of  laws;  as  to  limitation  of  car- 
rier's liability.  275 

Binding  efifect  of  law  of  courts  in  state 
-where  corporation  is  organized  on  courts  of 
•other  states.  474 

Situs  of  debt  for  purpose  of  attachment. 

608 
•CONSIDERATION. 

See  Contracts. 

•CONSPIRAOT. 

Notes  and  Briefs. 

Conspiracy;    criminal    conspiracy;    what 
•constitutes;    liability    of    all    co-operating, 
though  not  actual  participants  in  commit- 
ting injury.  337 

CONSTITUTIONAI.  LAW, 

1.  A  declaration  in  the  Constitution  of 
political  privileges,  rights,  or  powers  to  be 
exercised  by  the  people  of  the  state  places 
them  beyond  legislative  control  or  interfer- 

-ence  as  e(TectualIy  as  if  the  instrument  in 
terms  declared  that  the  people  should  not  be 
•deprived  of  them  by  an  act  of  the  general  as- 
sembly.   Gemmer  v.  State  ex  rel.  Stephens 
(Ind.)  82 

2.  When,  at  the  time  of  the  adoption  of 
at  constitutional  provision  in  one  state,  a 
»86  L.  R.  A. 


similar  provision  exists  in  several  other 
states,  the  courts  of  the  former  state  can- 
not assume  that  it  was  taken  from  any  par- 
ticular one  of  other  states,  so  as  to  make  the 
decisions  of  the  courts  of  that  state  as  to  its 
meaning  binding  upon  them.  Voss  v.  Water- 
loo Water  Co.  (Ind.)  ^  95 

3.  A  statute  which  makes  it  unlawful  to 
discharge  an  employee  because  he  belongs  to 
a  lawful  labor  organization,  and  which  pro- 
vides for  the  recovery  of  damages  for  such 
discharge,  is  void,  since  the  right  to  termi- 
nate a  contract  is  within  the  protection  of 
the  state  and  Federal  Constitutions,  Avhich 
guarantee  to  every  citizen  the  protection  of 
life,  liberty,  and  property.  Coflfey^'ille  Vitri- 
fied Brick  &  T.  Co.  v.  Perry  (Kan.)  185 

4.  Whether  or  not  a  purpose  for  which 
private  property  is  sought  to  be  taken  un- 
der the  power  of  eminent  domain  is  a  pub- 
lic one  is  a  judicial  question.  Ulmer  v. 
Lime  Rock  R.  Co.  (Me.)  387 

5.  One  who  is  charged  with  assault 
upon  an  officer  who  attempted  without  a 
warrant  to  search  him  for  concealed  weapons 
cannot  question  the  constitutionality  of  a 
statute  authorizing  such  search,  since  the 
officer  was  justified  in  assuming  that  the 
law  was  valid,  and  in  acting  upon  that  as- 
sumption.   Keady  V.  People  ( Colo. )  353 

6.  The  legislature  cannot  limit  the 
charges  which  the  owner  of  an  employment 
agency  may  make  for  his  services.  £x  parte 
Dickey   (Cal.)  928 

7.  The  legislature  may  remove  the  liabil- 
ity for  punitive  damages  in  libel  suits  in 
cases  where  a  retraction  is  made  upon  no- 
tice, since  the  right  to  such  damages  is  not 
a  property  right,     Osbom  v.  Leach  (N.  C.) 

648 

8.  The  legislature  cannot  make  the  re- 
traction of  a  libel  a  ground  for  limiting  the 
liability  of  the  publisher  to  special  damages 
inflicted  bv  it.  Id. 

r 

Due  proceM  of  lav, 

9.  A  statute  providing  for  punishment  of 
persons  placing  words,  figures,  or  designs 
on  the  national  or  state  flag  for  advertising 
or  other  purposes,  or  using  or  displaying  a 
flag  so  decorated,  which  intends  to  prevent 
the  use  of  flags  already  decorated  as  well  as 
those  to  be  decorated  in  the  future,  is  void 
as  depriving  persons  owning  flags  so  deco- 
rated of  their  property  without  due  process 
of  law.  People  ex  rel.  MoPike  v.  Van  De  Carr 
(N.  Y.)  189 

Equal  protection  of  lavs. 

10.  Requiring  an  applicant  for  a  license 
to  practise  medicine  to  produce  a  diploma 
from  a  medical  school  the  requirements  of 
which  shall  have  been  "in  no  particular  less 
than  those  prescribed"  by  a  specified  asso- 
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ctation  of  medical  colleges  does  not,  although 
such  association  is  composed  of  schools 
teaching  onlj  one  system  of  medicine,  un- 
justly discriminate  against  other  schools. 
£x  parte  Gerino   (Cal.)  240 

11.  The  privileges  and  immunities  of  citi- 
zens, or  tKe  equal  protection  of  the  laws, 
guaranteed  hy  the  Federal  Constitution,  is 
not  denied  to  a  citizen  removing  from  the 
District  of  Columbia  to  a  state  by  requiring 
him,  as  a  condition  to  the  exercise  of  the 
elective  franchise,  to  record  in  a  public  rec- 
ord his  intention  of  becoming  a  citizen  a  cer- 
tain time  before  he  can  qualify  as  a  voter. 
Pope  V.  Williams  (Md.)  398 

12.  Limiting  the  right  to  escape  punitive 
damages  for  the  publication  of  a  libel  by  a 
retraction  to  the  publishers  of  newspapers 
and  periodicals  is  not  an  unconstitutional 
discrimination  against  other  persons  who 
may  be  guilty  of  publishing  a  libel.  Os- 
born  V.  Leach  (N.  C.)  048 

13.  A  street  railway  company  is  not  de- 
nied the  equal  protection  of  the  laws,  or  due 
process  of  law,  by  giving  it  the  privilege  of 
using  the  streets  only  upon  conditions  dif- 
ferent from  those  which  have  been  imposed 
on  other  companies.  Chicago  General  R.  Co. 
V.  Chicago  (111.)  959 

NOIES  AND  BBIEFS. 

Constitutional  law;  extent  of  police 
power;  validity  of  exercise  involving  prac- 
tical destruction  of  property:  exercise  in- 
volving limitation  of  interstate  commerce; 
effect  of  superficial  inequality  in  applica- 
tion; incidental  restriction  of  use  of  pat- 
ented article;  validity  of  statute  prohibiting 
use  of  national  or  state  flag  for  advertising: 
where  statute  applies  to  flags  already  deco- 
rated for  such  purpose.  100 

What  constitutes  class  legislation;  dis- 
tinction between  rights  of  property  and 
rights  conferred  by  legislature ;  limitation  of 
hours  of  work  in  underground  mines  and 
smelters;  forbidding  discharge  of  employee 
because  of  membership  in  labor  union.     186 

What  constitutes  a  taking  of  property 
within  the  meaning  of  the  Constitution.    106 

Extent  of  legislative  authority;  statute 
postponing  election  so  as  to  continue  incum- 
bent in  otfice  longer  than  constitutional  per- 
iod; validity  of;  effect  of  naming  office  in 
Constitution  on  right  of  legislature  to  con- 
trol it.  83 

W^hat  ccmstitutes  religious  freedom  pro- 
tected by  Constitution.  167 

Validity  of  statute  limiting  recovery  for 
libelous  publication  in  newspaper  or  periodi- 
cal Avhere  retraction  is  made ;  right  to  par- 
ticular remedy  not  a  vested  one :  legislative 
control  over  methods  of  procedure  in  courts ; 
66  L.  R.  A. 


validity   of   retroactive   laws   inroh'ing   no 
criminal  element.  649 

Statute  authorizing  search  without  war- 
rant. 3o'> 

Right  to  change  common  law  as  to  nui- 
sances. 44'.^ 

Extent  of  power  of  legislature  over  elec- 
toral franchise;  power  to  change  rules  of 
evidence.  399 

Validity  of  statute  limiting  charges  by 
owner  of  employment  agency;  right  to  eik- 
gage  in  lawful  business;  limitations  of  po- 
lice power.  92» 

Kqual  protection  of  laws;  violation  by 
municipal  enactments  or  judicial  decrees; 
no  right  to  enact  special  law  where  general 
law  can  be  made  applicable;  city  ordinance 
as  "law."  960 

CONTEMPT. 

Criticism  of  the  manner  in  which  triaU 
are  conducted  in  court  cannot  be  punished 
as  a  contempt  of  the  court,  unless  it  refers 
to  some  particular  case  pending  before  tho> 
court.     Ex  parte  Green   (Tex.  Crim.  App.) 

727 
CONTRACTS. 

For  Carriage  of  Freight,  sec  Cabriebs. 

Separation    Agreement,    see     Husbani> 
AND  Wife. 

1.  The  statutes  and  the  settled  law  of  the 
land  at  the  time  a  contract  is  made  become 
a  part  of  it,  and  must  be  read  into  it. 
Deweese  v.  Smith  (C.  C.  A.  8th  C.)  971 

2.  A  promise  to  pay  a  judgment  and  the 
damages  and  costs  which  a  town  may  incur 
in  case  it  assumes  the  defense  of  a  suit  for 
the  value  of  supplies  furnished  the  mother 
of  the  promisor  is  not  shown  by  a  letter 
promising  to  "pay  the  bill"  of  expenses  in- 
curred in  her  relief.  Freeman  v.  Dodge 
(Me.)  39^ 

Consideration. 

3.  A  promise  by  a  son  to  reimburse  a 
town  in  case  it  settles  claims  which  had 
been  made  upon  it  for  supplies  furnished  his 
mother  is  not  supported  by  his  statutory 
obligation  to  pay  the  debt,  where  such  obli- 
gation is  contingent  upon  the  legal  estab- 
lishment of  the  town's  liability  and  of  the 
ability  of  the  son  to  meet  the  expenses,  none 
of  which  has  been  established  at  the  time 
the  promise  is  given.  Id. 

4.  The  moral  obligation  of  a  son  to  sup- 
port his  mother  is  not  a  sufficient  considera- 
tion to  support  a  promise  to  reimburse  the 
town  for  expenses  incurred  for  that  purpose. 

Id. 

5.  Re-employment  of  an  injured  em- 
ployee for  one  day,  and  for  such  further 
time  as  may  be  satisfactory  to  the  employ er^ 
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is  a  sufficient  consideration  to  support  a  re- 
lease of  liability  for  injuries  caused  by  the 
negligence  of  the  employer,  where  at  the 
time  the  release  was  given  the  injuries  were 
believed  by  both  parties  to  be  slight  and  in- 
significant, although  they  subsequently  prove 
to  have  been  serious,  and  to  have  destroyed 
the  employee's  ability  to  labor.  Quebe  v. 
<3ulf,  C.  &  S.  F.  R.  Co.  (Tex.)  734 

6.  A  release  exacted  by  a  railroad  com- 
pany as  a  condition  of  permitting  an  in- 
jured employee  to  return  to  work,  without 
any  undertaking  on  its  part  to  continue  the 
employment  any  longer  than  may  be  sat- 
isfactory to  it,  is  without  consideration, 
^nd  not  binding  on  the  employee,  although 
in  consequence  of  it  he  is  permitted  to  return 
to  work,  and  receive  wages  for  some  time. 
JVIiBSOuri,  K.  &  T.  R.  Co.  v.  Smith    (Tex.) 

741 
Notes  and  Briefs. 

Contracts;  what  sufficient  consideration 
-for  promise;  moral  obligation  as.  396 

For  board  and  care  of  person;  presump- 
tion that  extra  services  given  on  account  of 
sickness  are  gratuities.  591 

Right  of  third  person  to  sue  upon  parol 
•contract  made  for  his  benefit.  480 

Validity  of  agreement  between  husband 
-and  wife  as  to  wife's  support,  made  in  con- 
templation of  separation.  427 

Right  of  one  not  a  party  to  sue  for  breach 
of  duty  arising  out  of.  924 

Admiralty  jurisdiction  of.  193 

COPYRIGHT. 

License  to  Publish  Distinguished  from 
Agency,  see  Principal  and  Agent. 

The  inadvertent  omission  of  a  copy- 
right notice  from  the  publication  of  a  copy- 
righted article  by  a  licensee  of  the  owner 
of  the  copyright  does  not  withdraw  the  pro- 
tection of  the  copyright,  or  absolve  another, 
-who  publishes  the  matter  without  authority, 
from  liability  in  damages,  although  he  was 
ignorant  of  the  existence  of  the  copyright. 
American  Press  Asso.  v.  Daily  Story  Pub. 
Co.  (C.  C.  A.  7  th  C.)  444 

Notes  and  Briefs. 

Copyright;  inadvertent  omission  of  notice 
of;  by  licensee;  effect  on  liability  of  one  in- 
nocently publishing  copyrighted  matter;  na- 
ture of  interest  of  licensee  in  copyright; 
what   necessary  to   show  abandonment  of. 

447 

Effect  of  omitting  notice  of  copyright 
from  licensed  publication: — (I.)  Scope  of 
note;  (II.)  necessity  of  notice;  (III.) 
variant  notices:  (a)  trade  names;  (b)  re- 
dundancy; (c)  inversion;  (d)  location; 
(IV.)  defective  notices:  (a)  material  omis- 
416  L.  R.  A. 


sions;  (6)  immaterial  omissions;  (V.) 
works  in  several  parts;  (VI.)  when  notice 
is  entirely  absent:  (a)  unpublished  copies; 
(6)  authorized  publications:  (1)  before 
copyright;  (2)  after  copyright;  (c)  unli- 
censed publications :  ( 1 )  by  parties  in  priv- 
ity with  the  proprietor;  (2)  by  pirates;  (3) 
after  notice  has  been  erased;  (VII.)  pat- 
ents;   (VIII.)    conclusion.  444 

CORPORATIONS. 

Action  by  Stockholder  without  Joining 
Corporation  as  Party,  see  Action 
OB  Suit,  4,  5. 

Suit  by  Stockholders  to  Reach  Cor- 
porate Assets,  see  Action  or  Suit, 
5. 

Conflict  of  Laws  as  to  Suit  to  Enforce 
Stockholder's  Liability,  see  Con- 
Fiiici'  OF  Laws,  3. 

Jurisdiction  of  Courts,  see  Courts,  2, 
3. 

Effect  of  Judgment  where  Nonresident 
Corporation  was  Not  Served  with 
Process,  see  Judgment,  1. 

Judgment  against  Stockholder  as  Bar  to 
Subsequent  Suit  by  Another  Stock- 
holder, see  Judgment,  6. 

Judgment  in  Suit  to  Recover  Assess- 
ment as  Bar  to  Suit  on  Another 
Assessment,  see  Judgment,  10. 

See  also  Banks;  Eminent  Domain. 

1.  A  director  or  managing  officer  of  a 
corporation  having  a  knowledge  of  the  con- 
dition of  the  affairs  of  such  corporation,  be- 
cause of  the  trust  relation  and  the  superior 
opportunities  afforded  for  acquiring  infor- 
mation, must  before  he  can  rightfully  pur- 
chase the  stock  of  one  not  actively  engaged 
in  the  management  of  its  affairs,  inform 
such  stockholder  of  the  true  condition  of  the 
affairs  of  the  corporation.  Stewart  v.  Har- 
ris   (Kan.)'  261 

2.  The  managing  officers  of  a  corporation 
are  not  only  trustees  of  the  corporate  entity 
and  the  corporate  property,  but  they  are 
also,  to  some  extent  and  in  many  respects, 
trustees  for  the  corporate  shareholders.    Id. 

3.  If  directors  of  a  railroad  organized 
to  transport  stone  from  lime  quarries  to  the 
kilns  act  in  good  faith  in  refusing  to  extend 
the  right  to  serve  other  quarries  after  the 
ownership  of  all  those  served  by  the  road 
becomes  vested  in  one  person,  their  action  is 
not  subject  to  review  by  the  courts.  Ulmer 
V.  Lime  Rock  R.  Co.  (Me.)  387 

4.  Holders  of  stock  in  a  corporation  the 
property  of  which  has  been  sold  cannot 
maintain  a  suit  to  enforce  a  trust  in  such 
property  for  their  own  benefit  on  the  theory 
that  the  directors  of  the  company  were 
guilty  of  fraud  in  disposing  of  it.  Hearst 
V.  Putnam  Min.  Co.   (Utah)  784 
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Notes  and  Briefs. 

•See  also  Banks. 

Corporations;  enforcement  of  liability  of 
Rtockholder  outside  of  state  of  incorpora- 
tion; necedsity  of  exhausting  assets  of  in- 
solvent cor|x)ration  before  proceeding 
against  stockholders;  binding  effect  of  law 
of  state  of  organiscation  on  courts  of  other 
states;  nature  of  statutory  liability  of 
stockholders.  473 

Suit  in  equity  by  stockholders  to  protect 
property;  necessity  of  joining  corporation. 

574 

Effect  of  consent  of  shareholders  to  vali- 
date act  outside  of  corporate  powers;  right 
to  dissolve  corporation  by  other  than  statu- 
tory method;  action  by  stockholders  to  en- 
force trust  in  property  alleged  to  have  been 
fraudulently  sold  by  directors.  787 

I 

Nature  of  liability  of  stockholders;  as  as- 
set, not  of  corporation,  but  of  creditors; 
right  of  creditor  to  bring  more  than  one 
action  to  enforce  such   liability.  968 

Directors  and  officers  of,  as  trustees  for 
stockholders;  duty  of  director  purchasing 
stock  from  stockholder  to  inform  latter  of 
true  condition  of  corporation.  262 

Right  to  incorporate  company  for  purpose 
of  operating  water  and  light  plant,  under 
one  set  of  articles  of  Incorporation.  96 

Right  to  make  successive  assessments  on 
stockholders  to  pay  debts.  971 

COSTS. 

Costs  will  not  be  imposed  upon  the 
estate  where  the  friends  of  an  infant  present 
on  her  behalf  an  unfounded  claim  to  share 
in  the  estate  of  a  deceased  person,  so  that 
the  executor  is  compelled  to  file  a  bill  to 
determine  her  rights.  Van  Derlyn  v.  Mack 
(Mich.)  '  437 

COTENAKCT. 

1.  One  cotenant  in  remainder,  not  en- 
titled to  possession  of  the  property,  may 
obtain,  as  against  his  cotcnants,  a  good  title 
to  the  property  from  a  stranger  who  has 
purchased  at  a  tax  sale  made  possible 
through  the  default  of  the  life  tenant.  Craw- 
ford v.  Me  Is  (Iowa)  154 

2.  The  purchase  of  property  from  one 
of  several  cotenants,  or  from  a  life  tenant, 
followed  by  the  taking  of  possession  and 
assertion  of  exclusive  title  to  the  prop- 
erty, is  sufficient  to  set  in  motion  the  stat- 
ute  of  limitations  against  the  claims  of  the 
other  cotcnants  or  the  remainder-man,  where 
the  statutes  enable  remainder-men  to  main- 
tain actions  to  settle  disputed  questions  of 
title.  Id. 

Notes  and  Briefs. 

Cotenancy;  duty  of  life  tenant  to  pay 
66  L.  R.  A. 


taxes;  one  tenant  no  right  to  acquire  tas 
title  as  against  cotenant;  possession  of  one 
tenant  is  possession  of  all ;  purchase  from 
one  cotenant,  followed  by  taking  of  posses- 
sion; right  of  cotenant  to  purchase  title 
from  purchaser  of  property  at  tax  sak*: 
after  period  of  redemption  has  expired: 
what  sufticient  to  start  limitations  against 
claims  of  other  cotenants  or  remainder-men : 
what  sufhcient  to  constitute  disseisin  by  one 
tenant  as  against  cotenants.  15(V 

COURTS. 

Appellate  Jurisdiction  of  Federal  Su- 
preme CJourt,  see  Appeal  and  Ek- 
ROR,  1,  2. 

Criticism  of  Trial,  see  Contempt. 

1.  Jurisdiction  is  acquired  by  an  Indiana 
court  by  service  of  process  on  the  Ohii)* 
river  on  the  Kentuckv  side  of  the  low -water 
mark  on  the  Indiana  shore,  in  view  of  tin* 
condition  contained  in  the  Virginia  compart 
of  1789,  §  II,  that  the  jurisdiction  of  the- 
proposed  state  of  Kentucky  on  the  Oh'uf 
river  should  be  '''concurrent  only  with  tht- 
states  which  may  possess  the  opposite  shore's 
of  the  said  river,"  which  condition  Congres<^ 
necessarily  assented  to  and  adopted  when  it 
consented  to  the  Virginia  compact  by  the  act 
of  February  4,  1791  (1  Stat,  at  L.  189,  chap. 
4 ) ,  admitting  Kentucky  to  the  Union.  Wed- 
ding V.  Meyler  (U.  S.  Sup.  Ct.)     .  SS.'J 

2.  That  stocks  and  bonds  claimed  by  a 
domestic  corporation  had  been  pledged  to  a 
nonresident  does  not  deprive  the  domestic 
courts  of  jurisdiction  of  a  bill  in  equity  at- 
tacking the  validity  of  the  title.  Kidd  v. 
New  Hampshire  Traction  Co.  (N.  H.)      574 

3.  The  liability  for  damages  on  the  part 
of  a  corporation  which  has  assisted  in 
fraudulently  placing  the  title  to  property  of 
a  foreign  corporation  lieyond  the  reach  of 
its  stockholders  by  taking  the  title  to  it  in 
its  own  name  and  then  pledging  it  to  an- 
other nonresident  corporation  is  assets  with- 
in the  jurisdiction  of  the  court  where  the 
wrongdoer  resides.  Id. 

4.  No  transcript  of  the  proceedings  in 
one  di\nsion  of  a  court  need  be  certified  to 
another  division  upon  the  transfer  of  a  crim- 
inal cause  from  one  to  the  other  for  trial 
because  of  alleged  prejudice  on  the  part  of 
the  judge  presiding  in  the  former  division, 
where  the  same  clerk  is  the  custodian  of  the 
proceedings  in  both  divisions.  State  v.  Leh- 
man (Mo.)  49a 

Notes  and  Briefs. 

Of  Admiralty,   see  Admiralty. 

Courts;  refusal  to  aid  either  of  two  per- 
sons engaged  in  illegal  act.  510 


Cotbnant^Damagbs. 


102» 


GOVENAHT. 

As  to  Compensation  for  Use  of  Party 
Wall,  see  Pabty  Walls. 

Notes  and  Bbdcfs. 

Covenants;  promise  by  lot  owner  to  con- 
tribute to  cost  of  party  wall  erected  by  ad- 
joining owner;  as  one  running  with  the 
land.  673 

Covenant;  to  contribute  to  cost  of  party 
wall ;  as  one  running  with  land.  673 


1.  It  is  not  indispensable  to  a  conviction 
that  the  motive  for  the  crime  shall  appear. 
Keady  v.  People  (Colo.)  353 

2.  An  application  for  change  of  venue  for 
trial  of  a  criminal  cause  because  of  local 
prejudice  comes  too  late  after  the  case  has 
been  called  and  the  securing  of  the  jury  is 
in  progress,  under  a  statute  requiring  rea- 
sonable previous  notice  of  such  an  applica- 
tion to  be  given.     State  v.  Lehman   (Mo.) 

490 
Notes  and  Briefs. 

See  also  Suicide. 

Criminal  law;  oourt  excusing  juror  of  its 
own  motion;  as  ground  for  new  trial;  right 
of  court  to  judge  motives  of  accused;  neces- 
sity of  intent  to  make  act  criminal.  356 

Application  for  change  of  venue;  after 
case  is  called  for  trial.  495 

BAlftAGES. 

Power  of  Legislature  to  Abrogate  Lia- 
bility for  Punitive  Damages,  see 
Constitutional  Law,  7. 

Beview  of,  on  Appeal,  see  Appeal  and 
£hbob,  11. 

1.  Damages  for  being  wrongfully  ordered 
to  leave  a  place  of  public  resort  may  include 
compensation  for  the  sense  of  wrong  suf- 
fered, the  feeling  of  humiliation,  and  the 
disgrace  and  mental  suffering.  Davis  v.  Ta- 
coma  R.  &  P.  Co.  ( Wash. )  802 

2.  The  law  presumes  injury  to  the  feel- 
ings, mental  anguish,  and  injury  to  the 
reputation  in  case  of  a  publication  of  an 
article  which  is  libelous  per  ae.  Osborn  v. 
Leach  (N.  C.)  648 

3.  Compensation  for  mental  and  physical 
pain  and  injury  to  reputation  may  be  re- 
covered as  actual  damages  for  the  publica- 
tion of  a  libel.  Id. 

4.  The  injury  inflicted  upon  a  street  car 
passenger  through  mental  suffering,  humil- 
iation, wounded  pride,  and  disgrace  because 
of  the  act  of  the  conductor  in  calling  her  a 
deadbeat  when  she  asked  for  the  proper 
change  for  money  she  has  tendered  in  pay- 
ment of  fare  may  be  considered  in  assessing 
the  damages  for  breach  of  the  carrier's  con- 
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tract  to  return  the  proper  change  for  money 
tendered.  Gillespie  v.  Brooklyn  Heights  R. 
Co.  (N.  Y.)  618 

5.  W^here  a  number  of  citizens  without 
warrant  of  law  take  into  the  woods  a  young 
man  whom  they  suspect  of  having  committed 
the  crime  of  arson,  and  who  is,  at  the  time, 
in  attendance  upon  the  grand  jury,  and 
there  abuse  and  ill  treat  him  for  a  number 
of  hours,  and  place  a  rope  around  his  neck, 
and  threaten  to  hang,  and  make  a  demon- 
stration of  hanging,  him,  all  with  a  view  of 
extorting  from  him  a  confession  of  the  crime- 
of  an  accusation  against  some  other  person, 
— a  verdict  of  $500  as  damages  for  mental 
anguish,  terror,  and  distress  is  insufficient, 
even  though  nothing  be  claimed  on  account 
of  damage  to  reputation,  and  nothing  be 
proved  in  the  way  of  pecuniary  loss ;  and  the 
amount  allowed  will  be  increased.  Warner 
V.  Talbot  (La.)  336 

6.  Seven  hundred  and  fifty  dollars  is  ex- 
cessive to  award  a  woman  as  damages  for 
being  ordered  from  a  place  of  public  resort, 
where  little  injury  is  shown  beyond  the  vio- 
lation of  the  right  to  be  there,  and  the  in- 
sult involved  in  the  order  to  leave.  Davis  v. 
Tacoma  R.  k  P.  Co.   (Wash.)  802: 

7.  A  great  disparity  between  the  amount 
awarded' by  a  jury  in  a  civil  action  as  dam- 
ages for  intentionally  kicking  a  boy  from 
a  street  car  and  the  fine  which  could  have 
been  imposed  in  case  of  a  criminal  prosecu- 
tion for  the  offense  does  not  of  itself  show 
that  the  verdict  is  excessive.  McNamara  v.. 
St.  Louis  Transit  Co.  (Mo.)  486 

8.  The  intentional  kicking,  without  just 
cause  or  excuse,  by  a  street  car  conductor, 
of  a  boy  who  is  attempting  to  board  a  car  to 
become  a  passenger,  will  justify  an  award 
of  exemplary  damages  against  the  street 
car  company,  although  the  conductor  honest- 
ly believed  that  he  was  attempting  to  steal 
a  ride.  Id.. 

NoiEs  AND  Briefs. 

Damages;  for  operation  of  railroad  in  city 
street;  what  elements  to  be  considered  in 
estimating.  10& 

For  libel;  where  word  actionable  per  se; 
where  words  not  actionable  per  ae;  damages 
for  mental  pain  and  suflfering  as  actual 
damages.  '  267" 

For  assault;  elements  to  be  considered; 
right  to  consider  provocation  in  justification 
or  mitigation  of.  337 

For  kicking  by  street  car  conductor  of 
boy  attempting  to  board  car  as  passenger. 

487 

Punitive;  validity  of  statute  removing 
right  to.  64» 

Measure  of,  for  wrongful  discharge  of  at- 
torney employed  on  contingent  fee.  724 
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Death— Elxctbical  Uses  and  Appliances. 


3>EATH. 

Conflict  of  Laws  as  to  Compensation  for 
Wrongful  Death,  see  Conflict  of 
Laws,  4,  5. 

See  also  Action  ob  Suit,  Notes  and 
Briefs. 

I>EI>ICATION. 

1.  Persons  who  purchased  lots  with  re- 
Bpeet  to  a  plat  showing  a  park  dedicated  to 
the  use  of  the  public  are  entitled  to  enforce 
their  rights  to  have  the  tract  kept  open  for 
the  public  use.    Riverside  v.  Maclean  (111.) 

288 

2.  The  indication,  upon  a  plat  dedicating 
■a  parcel  of  land  for  a  public  park,  of  roads 
or  pathways,  does  not  justify  the  opening  of 
roadways  across  the  tract  at  places  other 
than  those  indicated.  Id. 

3.  A  portion  of  a  parcel  of  land  dedi- 
•cated  for  a  public  park  cannot  be  devoted  to 
the  establishment  of  a  public  highway  if  the 
result  will  be  to  cut  the  dedicated  tract  into 
small  parcels,  and  destroy  their  utility  for 
the  purpose  for  which  the  tract  was  dedi- 
•cated.  Id. 

i>EMlTItBAGE, 

Notes  and  Briefs. 

Demurrage;  jurisdiction  of  admiralty  as 
to.  226 


See  also  Plfjldino. 

Notes  and  Briefs. 
Demurrer;  in  case  of  interpleader.         89 

DESCENT  AND  DISTRIBUTION. 

Recovery  by  Administrator  of  Property 
Distributed  without  Knowledge  of 
Existing  Debt,  see  Executors  and 
Administrators. 

A  statute  providing  that  an  adopted 
•child  shall  become  and  be  an  heir  at  law  of 
the  person  adopting  it  does  not  make  it  an 
heir  by  right  of  representation,  in  case  of 
the  death  of  such  person,  of  his  or  her  rela- 
tives.    Van  Derlyn  v.  Mack  (Mich.)  437 

DISCRIMINATION. 

See  Carriers;  Constitutional  Law, 
10-13. 

DISTRICT    OF    COLUMBIA. 

Hegiilution  of  Right  of  Inhabitant  to 
Vote    on    Moving    into    Adjoining 
State,    see    Constitutional   Law, 
11. 
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DOCKAGE. 

Notes  and  Briefs. 

Dockage;    contract   for;    jurisdiction    of 
admiralty.  233 

DOCUICENTABT  EVIDENOK 

See  Evidence. 


Waiver  by  Election  to  Take  under  Will, 
see  Wills,  3. 

1.  A  purchaser  who  buys  land  subject  to 
a  wife's  contingent  dower  right  assumes  the 
risk  thereof,  and  he  cannot  have  the  same 
charged  up  to,  or  set  off  against,  the  pur- 
chase price.     Bassell  v.  Caywood  (W.  Va.) 

880 

2.  Where  land  is  bona  fide  sold,  in  the 
lifetime  of  a  husband,  to  satisfy  a  lien  or  en- 
cumbrance thereon  paramount  to  the  wife's 
contingent  right  of  dower,  and  such  land 
sells  for  more  than  enough  to  satisfy  such 
paramount  claim  or  claims  and  the  neces- 
sary costs  and  expenses,  such  contingent 
right  of  dower  in  the  surplus  remains  a 
charge  (not  assignable  in  kind)  on  such 
land,  unless  the  same  is  sold  free  and  ac- 
quit from  such  contingency.  Id. 

Notes  and  Briefs. 

Do\%er;  sale  of  realty  under  lien  para- 
mount to;  right  to  dower  in  surplus  in 
hands  of  purchaser  at  sale;  lien  for,  on 
land;  jurisdiction  of  equity  over  surplus 
during  husband's  lifetime.  880 

DUE  PROCESS  OF  I.AW. 

See  Constitutional  Law. 

EASEMENTS. 

See  also  Adverse  Possession*. 

Notes  and  Briefs. 

Easement;  interference  with,  as  taking  of 
property  for  which  compensation  must  be 
paid.  107 

EJECTMENT. 

Noi-es  and  Briefs. 

Ejectment;  to  obtain  railroad  right  of 
way;  nature  of  interest  of  railroad  in  right 
of  way.  40 

ELECTIONS. 

See  Voters  and  Elections. 

EIJ5CTRICAI.     USES     AND     APPU- 
ANCES. 

License  Fee  for  Privilege  of  Maintain- 
ing Wires  in  Highway,  see  License 

Notes  and  Briefs. 

Electrical   uses;    collection,   storage,  and 


Elictricitt— Em  INERT  Domain. 


1025 


distribution  of  electricity  as  public  use  for 
which  eminent  domain  may  be  exercised. 

581 

Electric  interurban  railroad  as  additional 
'burden  on  highway ;  operation  of  street  cars 
"by,  as  imposing  new  servitude.  108 


Collection,  Storing,  and  Distribution  of, 
as  Constituting  a  Public  Purpose, 
see  Eminent  Domain,  11. 

XIXOTRIC  BAILWATS. 

Operation  of  Interurban  Railway  as 
Additional  Servitude,  see  Emine^tt 
Domain,  17. 

SXEVATED  RAHAOADS. 

Compensation  to  Iiessee  of  Abutting 
Property,  see  Eminent  Domain, 
18-20. 


Notes  and  Briefs. 

Elevators;  exercise  of  eminent  domain  for 
construction  of.  582 

£MIN£irr   DOMAIN. 

Determination  of  Question  of  Public 
Purpose  as  Constituting  a  Judicial 
Question,  see  Constitutional 
Law,  4. 

1.  The  right  of  eminent  domain  is  con- 
ferred upon  a  corporation  by  authority  to 
take  and  hold,  and  to  purchase  and  hold, 
necessary  real  estate,  followed  by  provisions 
for  payment  of  the  owner's  damages.  Rock- 
ingham County  L.  &'P.  Co.  v.  Hobbs  (1^.  H.) 

581 

2.  A  railroad  company  is  not  deprived  of 
the  right  to  exercise  the  power  of  eminent 
domain  by  the  fact  that  it  had  no  rolling 
stock  of  its  own,  and  its  right  of  way  is 
leased  to  another  company.  State  ex  rel. 
Trimble  v.  King  County  Super.  Ct.  (Wash.) 

897 

3.  That  a  railroad  company  has  com- 
mitted an  act  for  which  its  charter  might 
"be  forfeited  by  refusing  to  serve  the  public 
is  no  ground  for  denying  it  the  right  to 
exercise  the  power  of  eminent  domain  to 
acquire  a  right  of  way  for  an  extension  of 
its   system.     Ulmer  v.  Lime  Rock  R.   Co. 

(Me.)  387 

4.  The  courts  will  not  declare  invalid 
«n  enactment  of  the  legislature  delegating 
the  power  of  eminent  domain,  unless  it  is 
-el€>arly  so.  Id. 

5.  A  statute  requiring  each  person  in- 
-terested  in  real  estate  to  be  served  with  no- 
tice of  intention  to  acquire  an  interest  in 
it  by  right  of  eminent  domain  does  not  de- 
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prive  the  court  of  jurisdiction,  except  as  to 
persons  not  served  in  ease  of  a  failure  to 
make  service  on  some  of  the  parties  in  in- 
terest, where  it  expressly  states  that  per- 
sons duly  served  shall  be  bound  by  the  "sub- 
sequent proceedings."  State  ex  rel.  Trim- 
ble V.  King  County  Super.  Ct.  (Wash.)  897 

Property  vl&ioli  may  1>e  taken. 

6.  Persons  in  possession  of  tide  land 
under  a  contract  with  the  state  for  its 
purchase,  although  they  have  not  fully  com- 
plied with  the  terms  of  their  contract  so 
as  to  obtain  a  legal  title  to  the  premises, 
have  an  interest  which  is  subject  to  be  tak- 
en from  them  under  a  statute  giving  the 
right  to  acquire  '*lands,  real  estate,  or 
premises,"  by  right  of  eminent  domain  for 
railroad  purposes.  Id. 

7.  That  a  contract  for  the  purchase  of 
tide  land  has  not  been  fully  complied  with 
so  as  to  vest  the  title  in  the  grantee  does 
not  prevent  the  taking  of  the  land  by  right 
of  eminent  domain,  although  the  statutes 
do  not  apply  to  it  while  it  is  the  property 
of  the  state.  Id. 

Public  purpose. 

8.  A  statute  permitting  the  condemna- 
tion of  private  property  for  the  purpose  of 
establishing  a  private  road  or  highway  is 
unconstitutional.  Clark  v.  Mitchell  County 
Comrs.   (Kan.)  965 

9.  A  constitutional  provision  forbidding 
the  taking  of  private  property  for  public 
use  without  compensation  forbids,  by  im- 
plication, the  taking  of  such  property  for 
private  use.  Rockingham  County  L.  &  P. 
Co.  V.  Hobbs   (N.  H.)  681 

10.  X^Hiether  or  not  the  use  to  be  made 
of  land  which  a  private  corporation  is  seek- 
ing to  take  under  the  power  of  eminent  do- 
main is  public  is  a  question  of  law.  Id. 

11.  The  collection,  storing,  and  distribu- 
tion of  electricity  for  the  use  of  all  who 
may  have  need  of  it  upon  equal  and  rea- 
sonable terms  is  a  public  use,  so  as  to  jus- 
tify an  exercise  of  the  power  of  eminent  do- 
main for  the  acquisition  of  a  right  of  way 
for  the  distributing  wires.  Id. 

12.  That  the  ownership  of  all  the  quar- 
ries reached-  by  a  railroad  organized  to 
transport  limestone  from  the  quarries  in  a 
particular  town  to  the  kilns  becomes  vest- 
ed in  one  person,  does  not  destroy  the  pub- 
lic character  of  the  road.  Ulmer  v.  Lime 
Rock  R.  Co.  (Me.)  387 

13.  The  exercise  by  a  railroad  company 
of  the  power  of  eminent  domain  to  acquire 
a  right  of  way  for  a  branch  track  to  a  stone 
quarry  is,  in  effect,  a  declaration  that  the 
branch  is  subject  to  the  use  of  the  public, 
and  to  public  control.  Id. 

14.  That  all  the  stock  of  a  railroad  com- 
65 
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pany,  except  that  neoessaiy  to  qualify  the 
directors,  is  owned  by  the  owner  of  a  stone 
quarry,  does  not  make  the  construction  of 
a  branch  to  such  quarry  so  far  a  private 
enterprise  as  to  preclude  the  exercise  of  the 
power  of  eminent  domain,  if  the  purpose 
of  such  construction  is  declared  by  the  cor- 
poration to  be  the  accommodation  of  the 
public.  Id. 

15.  That  the  primary  purpose  of  a  branch 
track  to  a  stone  quarry  is  the  accommoda- 
tion of  the  owner  of  the  quarry  will  not 
prevent  the  exercise  of  the  right  of  eminent 
domain  for  the  acquisition  of  a  right  of 
way  if  the  track  is  in  fact  intended  for  the 
use  of  the  public,  which  will  be  entitled  to 
its  use  whenever  the  necessity  for  such  use 
arises.  Id. 

Additional  aerritude. 

16.  The  construction  and  maintenance  of 
a  telephone  line  upon  a  rural  highway  are 
not  an  additional  servitude  for  which  com- 
pensation must  be  made  to  the  owner  of  the 
land  over  which  the  highway  is  laid.  Mc- 
Cann  v.  Johnson  County  Teleph.  Co.  ( Kan. ) 

171 

17.  The  operation  of  an  interurban  rail- 
way by  electric  power  upon  T  rails  through 
a  city  street  with  authority  to  carry  pas- 
sengers, baggage,  mail,  and  light  express 
matter,  running  no  more  than  two  cars  in  a 
train,  does  not  impost  an  additional  servi- 
tude upon  the  street,  or  give  abutting  prop- 
erty owners  a  right  to  additional  compensa- 
tion therefor.  Mordhurst  v.  Fort  Wayne 
&  S.  W.  Traction  Co.  (Ind.)  105 

Persona  entitled  to  compensation. 

18.  lessees  of  property  owned  by  a  city, 
upon  which  they  have  placed  a  building, 
are  entitled  to  recover  damages  for  injuries 
to  such  building  through  the  interference 
with  light,  air,  and  access  by  the  construc- 
tion in  the  adjoining  street  of  an  elevated 
road  under  authority  of  the  municipal  au- 
thorities given  subsequently  to  the  execution 
of  the  lease.  Storms  v.  Manhattan  R.  Co. 
(N.  y.)  625 

19.  The  renewal  in  accordance  Avith  its 
terms,  after  the  municipal  authorities  have 
authorized  the  construction  of  an  elevated 
railway  in  the  abutting  street,  of  a  lease 
of  property  upon  which  a  building  has  been 
erected  bv  the  lessee,  does  not  have  the  ef- 
feet  of  an  original  lease  so  as  to  cut  off 
the  rights  of  the  lessee  to  damages  for  in- 
juries to  the  building  by  interference  with 
the  light,  air,  and  access.  Id. 

20.  The  right  of  a  lessee  who  has  erected 
a  building  on  the  leased  premises  to  re- 
cover damages  for  injury  to  the  easements 
of  light,  air,  and  access  by  the  construction 
of  an  elevated  road  in  the  adjoining  street 
is  not  destroyed  by  a  renewal  of  the  lease 
66  L.  R.  A. 


in  pursuance  of  ita  covenants  after  tlie  road 
is  completed,  on  the  theory  that  the  rent 
must  have  been  fixed  with  reference  to  the 
value  of  the  property  with  the  road  in  ex- 
istence. Id. 

Notes  ai^id  Brikfs. 

Eminent  domain;  what  is  "public  use"^ 
justifying  exercise  of;  legislative  g^rant  of 
right  to  exercise,  to  private  corporation; 
for  what  purposes.  581 

■  Right  to  condemn  interest  of  state  in 
tide  lands;  no  implied  power  to  condemn: 
right  to  condemn  interest  of  person  in 
possession  of  tide  lands  under  contract*  with 
state  for  their  purchase;  condemnation  by 
one  corporation  for  use  and  benefit  of  an- 
other. 89* 

Jurisdiction  of  court  to  determine  wheth- 
er use  ia  public  or  private;  what  necessary 
to  make  use  a  public  one;  railroad  built 
primarily  for  private  use;  branch  road  or 
spur  tracks.  .'^8 

Acquisition  of  tide  lands  by  right  of.  $07 

To  obtain  railroad  right  of  way;  to  whom 
railroad  structures  placed  on  land  before 
condemnation  belong.  44 

ENTIRETIES. 

See  Husband  atto  Wife,  Notes   A:n> 
Briefs. 

EQUAL  PROTECTIOK  OF  IsAWB^ 

See  Constitutional  Law. 

EQUITY. 

.  When  the  law  cannot  give  protection 
and  relief  to  which  a  complainant  in  equity 
is  admittedly  entitled,  the  chancellor  can 
no  more  withhold  relief  than  the  law  can 
deny  protection  and  relief  if  it  is  able  to 
give  them.  Sullivan  v.  Jones  &  L.  Steel  Co. 
(Pa.)  Tli 

Notes  and  Beiefs. 

Kquity;  jurisdiction  of  controversy  as  ich 
right    to    take    fixtures    from    real    estatf*. 

34 

Right  of  stockholders  to  sue  in.  to  pro- 
tect corporate  property,  without  joining  iv»r- 
poration.  574 

Jurisdiction  of,  to  enforce  statutory  lia- 
bility of  stockholders  outside  of  state  of  in- 
corporation. 47  :f 

Jurisdiction  to  relieve  in  case  of  mistake : 
where  mistake  is  one  of  law.  4±2 

Jurisdiction  of,  to  prevent  prize  fight:  to 
restrain  commission  of  crimes  or  enforci^ 
moral  obligations:  in  case  of  injury  not 
per  ae  a  nuisance,  but  which  may  become  so. 

280 


Estoppel;  Evidence. 
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Of  Insurance  Company  to  Question 
Right  of  Beneficiary,  see  Insur- 
ance, 5. 

Of  Municipality  to  Deny .  Nature  of 
Tract  as  a  Public  Park,   see  Mu- 

MCIPAL    CORPORATIOXS,    3. 

A  town's  failure  to  present  a  claim 
against  a  son  for  supplies  furnished  his 
mother  within  the  time  limited  by  stat- 
ute, because  of  his  promise  to  settle  the 
claim,  will  not  estop  him  from  settinpf  up 
the  invalidity  of  the  promise,  because  the 
town  relied  upon  it  at  its  peril.  Freeman 
*  V.  Dodge  (Me.)  395 

Notes  and  Briefs. 

Estoppel ;  to  deny  that  plaintiff  in  action 
on  note  was  real  party  in  interest.         514 

Of  wife  to  deny  the  validity  of  encum- 
brance of  entirety  property  to  secure  debt 
of  husband.  632 

Of  married  women.  635 

Of  executor  and  surety  to  show  that  ex- 
ecutor did  not  have  in  his  hands,  in  his 
official  capacity,  amount  of  his  personal 
debt  to  estate.  655 

EVIDENCE, 

See  also  Witnesses. 

1.  A  bill  sent  by  a  real -estate  broker  to 
his  customer  for  comniitasions  alleged  to  have 
been  earned  on  a  sale  is  admissible  in  evi- 
dence in  support  of  his  claim  to  have  acted 
as  agent  for  the  latter.  Bradley  v.  Gor- 
ham    (Conn.)  934 

2.  Upon'  trial  of  an  indictment  for  sell- 
ing futures,  the  charters  of  the  corporations 
through  which  defendant  dealt,  showing 
that  they  had  no  power  to  permit  sales  un- 
less actual  delivery  was  contemplated,  arc 
admissible  in  evidence.  Scales  v.  State 
(Tex.  Crim.  App.)  730 

3.  The  finding  of  a  conspiracy  is  not 
necessary  to  admit,  upon  trial  of  ollicers 
charged  with  having  made  a  corrupt  agree- 
ment to  sell  their  votes,  statements  bv  some 
in  the  presence  of  the  others  concerning  the 
consummation  of  the  agreement.  State  v. 
Lehman  (Mo.)  490 

4.  Upon  trial  of  a  person  for  shoot- 
ing an  officer  who  was  attempting  to  take 
a  weapon  from  him.  evidence  is  admissible 
of  a  request  for  protection  which  had  been 
inade  to  the  police  upon  receipt  of  a  tele- 
gram from  accused,  that  he  was  coming  to 
the  city  to  visit  the  one  making  the  request, 
the  latter  stating  that  his  purpose  was  to 
kill  her,  and  that  accused  was  armed,  and 
was    a   dangerous    man.     Ready   v.    People 

(Colo.)  "  353 

5.  In  a  civil  action  to  recover  actual 
66  L.  R.  A. 


damages  for  abuse  and  ill  treatment  inflict- 
ed in  an  effort  to  extort  information  from 
one  suspected  of  having  committed  a  crime, 
evidence  as  to  the  facts  connected  Avith  such 
supposed  crime,  said  to  have  been  commit- 
ted five  clays  prior  to  the  abuse  and  ill 
treatment  complained  of,  is  inadmissible, 
either  by  way  of  justification  or  in  mitiga- 
tion of  the  damages  claimed.  Warner  v. 
Talbot    (T^.)  33G 

6.  Kvidence  of  the  contributory  negli- 
gence of  a  person  killed  is  not  admissible 
in  an  action  for  his  tlej:itli,  when  no  such 
defense  lias  been  pleaded.  Buochner  v.  New 
Orleans   (La.)  334 

7.  Upon  trial  of  a  man  for  procuring  a 
woman  with  whom  he  had  been  criminally 
intimate  to  commit  suicide,  evidence  as  to 
her  reputation  for  chastity  is  not  admis- 
sible on  behalf  of  the  state,  where  her  char- 
acter in  that  respect  had  not  been  attacked 
by  the  accused.     Burnett  v.   People    (111.) 

304 

8.  Those  portions  of  a  statement  made 
to  police  officers  by  one  accused  of  crimen 
which  are  in  his  favor  are  entitled  to  as: 
much  weight  as  Mnfavorable  ones,  unless 
they  are  disprovetl  by  other  testimony,  or 
are  Improbable  or  untrue  when  considered 
in  connection  with  all  the  other  testimony 
in  the  case.  jj^ 

Preiumptions  and  burden  of  proof. 

9.  When  two  parties  occupy  to  each? 
other  a  confidential  or  fiduciary  relation,, 
and  a  sale  is  made  by  the  party  reposing^ 
confidence  to  the  party  in  whom  confidence 
is  reposed,  equity  raises  a  presimrptiont 
against  the  validity  of  the  transaction;  and 
to  sustain  the  sale  the  buyer  must  show 
affirmatively  that  the  transaction  was  con- 
ducted in  good  faith,  without  pressure  of 
influence  on  his  part,  and  with  express 
knowledge  of  the  circumstances  and  entire 
freedom  of  action  on  the  part  of  the  seller. 
St«nvart  w  Harris  (Kan.)  201 

10.  It  will  not  be  presumed  that  extra 
services  rendered  to  a  person  after  she  be- 
came insane  were  intended  as  a  gnitm'ty. 
where,  before  l)ecoming  in.sane,  she  lived 
with  the  person  performing  the  services, 
under  a  contract  that  the  latter  was  to 
board  and  care  for  her  for  a  fixed  prict». 
and.  until  insanity  supervcnt^d.  payments 
for  such  board  and  care  were  regularly 
made.  Waldron  v.  Davis  (X.  .T.  Err.  & 
App.)  591 

11.  On  proof  of  a  delay  in  the  delivery  of 
cattle  by  a  carrier  at  the  place  of  their 
destination,  a  prima  facie  case  is  made  out 
against  it,  and  the  burden  of  proof  then 
rests  upon  it  to  show  that  it  was  not  re- 
sponsible for  the  delay.  Bosley  v.  Balti- 
more ic  O.  R.  Co.   (W.Va.)  871 
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Exceptions,  Bill  of  ;  Exbcutors  and  Administrators. 


Opinion  evidemoe. 

12.  The  opinion  of  an  expert  witness  as 
given  on  the  stand  cannot  be  contradicted 
or  qualified  by  showing  what  some  author 
has  said  upon  the  subject.  Mitchell  v. 
Leech   (S.  C.)  723 

13.  An  expert  witness  is  not  deprived  of 
the  right  to  give  his  opinion,  when,  in  re- 
sponse to  an  objection  that  he  is  referring 
to  authorities,  the  court  instructs  him  to 
tell  what  he  knows,  what  his  experience 
has  been,  and  what  his  opinion  is.  Id. 

IXTeislit  and  snAoienoy. 

14.  Evidence  that  a  team  approaching  a 
railway  track  were  runiiing  away  when  313 
feet  therefrom,  and  when  96  feet  therefrom, 
and  that  it  reached  the  track  the  same  in- 
stant as  a  car,  to  do  which  it  must  have 
maintained  its  speed  during  the  whole  time, 
will  warrant  the  jury  in  finding  that  it 
was  running  during  the  whole  distance,  al- 
though a  witness  testifies  that  it  was  not 
running  at  a  point  217  feet  from  the  track ; 
and  therefore  the  court  cannot  take  the 
question  from  the  jury.  Wilson  v.  Chippe- 
wa Valley  Electric  R.*  Co.   (Wis.)  912 

15.  Proof  of  want  of  ordinary  care  will 
not  sustain  a  recovery  in  an  action  for  per- 
sonal injuries  which  is  based  upon  gross 
negligence  or  intentional  wrong.  Id. 

Notes  and  Briefs. 

Evidence;  presumption  against  suicide; 
burden  of  proving.  325 

Presumption  in  fav'or  of  reasonableness  of 
ordinance.  442 

Burden  of  proof  that  delay  in  delivery  by 
carrier  was  not  unreasonable.  372 

Power  of  legislature  to  change  rules  of. 

399 

On  trial  of  indictment  for  selling  futures ; 
admissibility  of  law  of  other  state  as  to 
rules  governing  such  sales:  where  orders 
telegraphed  from  one  state  to  other.       731 

Of  contradictory  statements  by  witness. 

934 

As  to  condition  of  sidewalk  after  an  ac- 
cident has  happened;  of  repairs  made  after 
accident.  987 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Erbor,  5,  6. 

EXECUTORS     AKD     ADMINISTRA- 
TORS. 

Conflict  of  Laws  as  to  Action  for 
Wrongful  Death,  see  Conflict  of 
Laws,  6. 

See  also  Costs. 

» 

1.  An  administrator  who,  having  no  no- 
tice of  a  debt  against  the  estate  of  his  in- 
testate, makes  distribution  of  the  estate, 
60  L.  R.  A. 


and  is  afterwards  compelled  to  pay  the 
debt,  there  being  no  fraud  or  improper  con- 
duct imputable  to  him  respecting  either  the 
creditors  or  the  distributees,  may,  in  equity, 
compel  the  distributees  to  refund  to  him  the 
amount  of  the  debt,  interest,  and  costs 
which  he  has  been  compelled  to  pay,  and 
his  expenses  in  the  defense  of  the  suit,  al- 
though he  has  taken  no  refunding  bond. 
McClung  V.  Sieg  (W.  Va.)  -884 

2.  When  the  principal  administrator  of 
an  estate  has  been  appointed  and  resides  in 
another  state,  and  an  ancillary  administra- 
tor has  been  appointed  in  West  Virginia, 
and  such  ancillary  administrator  has.  in  ig- 
norance of  a  debt  against  the  estate  of  his 
intestate,  turned  the  assets  over  to  the  prin- 
cipal administrator,  and  the  principal  ad- 
ministrator has  made  complete  or  partial 
distribution  thereof,  and  the  ancillary  ad- 
ministrator is  compelled  to  pay  such  debt 
out  of  his  own  funds,  and  is  not  guilty  of 
any  fraud  or  improper  conduct,  he  is  en- 
titled to  reimbursement  by  the  distributees: 
and  he  is  not  compelled  to  go  to  the  foreign 
jurisdiction  to  obtain  such  relief,  if  any  of 
the  distributees  have  property  within  this 
state  Buflicient  to  reimburse  him,  and  he 
may  proceed  by  foreign  attachment  against 
such  property;  but  his  recovery  against  a 
distributee  will  be  limited  to  the  amount 
which  the  distributee  has  received  from  the 
estate.  Id, 

3.  Wlule  it  is  necessary,  when  all  of 
the  distributees  are  within  the  jurisdiction 
of  the  court  in  which  an  ancillary  adminis- 
trator  who  has  been  compelled  to  pay  a  debt 
against  the  estate  after  he  has,  in  ignorance 
of  the  debt,  turned  over  the  assets  in  his 
hands  to  the  principal  administrator,  is  en- 
titled to  proceed  against  the  distributees 
for  relief,  that  all  of  them  shall  be  madft 
parties,  to  the  end  that  they  shall  contribute 
ratably,  and  that  it  may  not  be  in  the  power 
of  the  administrator  to  throw  the  whole 
liability  upon  one  of  them  in  the  first  in- 
stance, yet,  when  they  are  not  all  within 
the  jurisdiction  of  the  court,  he  may  sue 
such  of  them  as  are  within  the  reach  of  the 
court's  process;  and,  if  they  are  all  non- 
residents, and  any  of  them  have  property 
within  reach  of  such  process,  it  may  be  sub- 
jected by  attachment  in  a  suit  in  equity. 

Id. 

4.  An  administrator's  right  to  reim- 
bursement from  the  distributees  for  a  debt 
against  the  estate,  which  he  has  been  com- 
pelled to  pay  after  he  has,  in  ignorance  of 
the  debt,  made  distribution  of  the  estate, 
is  not  limited  to  payment  out  of  the  specific 
money  or  property  received  from  the  estate 
by  a  distributee;  and  any  property  be- 
longing to  the  distributee,  which  is  liable 
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for  his  debts  generally,  may  be  subjected, 
but  not  for  a  larger  amount  than  he  has 
received  from  th^-  estate.  Id. 

Bonds. 

5.  Sureties  on  an  executor's  bond  are 
liable  to  creditors  of  the  estate  for  their 
distributive  shares  of  an  indebtedness  ow- 
ing from  him  to  the  estate  at  the  time  of 
his  qualification  as  executor,  for  which  the 
statutes  make  him  liable  on  his  final  set- 
tlement as  for  so  much  money  in  his  hands, 
although  he  was  at  the  time  of  his  quali- 
fication insolvent  and  utterly  unable  to  pay 
any  part  of  the  indebtedness,  and  they  exe- 
cuted the  l)ond  without  knowledge  of  his  in- 
debtedness or  insolvency.  United  Brethren 
First  Church  v.  Akin   (Or.)  664 

Notes  and  Briefs. 

Executors  and  administrators;  right  of 
creditor  of  estate  to  recover  more  than 
amount  of  claim  presented;  binding  effect 
on  heirs,  devisees,  or  creditors  of  agree- 
ment by  administrator  to  waive  statute  of 
nonclaim;  right  of  legatees  to  relief  from 
judgment  establishing  claim,  where  they 
have  bona  fide  defense  thereto.  938 

Liability  of  sureties  for  personal  debt  of 
executor  to  estate:  where  executor  was  in- 
solvent at  time  of  appointment,  and  re- 
mained so.  655 

Right  at  common  law  to  bring  suit  in 
state  other  than  that  in  which  appointed; 
statutory  right  of  action  for  death,  as  as- 
sets authorizing  appointment  of.  920 

Distribution  by  administrator  in  igno- 
rance of  debt  against  estate;  right  to  re- 
cover amount  of  debt  from  distributees;  ne- 
cessity of  making  all  the  distributees  par- 
ties to  action;  right  to  recover  against  sin- 
gle distributee;  where  he  is  the  only  one 
within  jurisdiction  of  court;  for  what  debts 
estate  liable  at  common  law.  885 

EXEMPUkBT  DAMAGES. 

See  Damages. 

EXPERT  EVIDENCE. 

See  Evidence. 

EXPIiOSIONS. 

See  Negligence,  Notes  and  Briefs. 

FEDERAIi  COmEtTS. 

See  Appeal  and  Ebbok,  1,  2. 

FEIXOW  SERVANTS. 

See  Master  and  Servant. 

FIDirCIART  RELATIONS. 

Effect    upon   Validity  of  Purchase    of 
Stock  by  Managing  Officer,  see  Cor- 
porations, 1,  2. 
v6  Xj.  R.  a. 


Burden  of  Proof  to  Sustain  Transac- 
tion between  Parties,  see  Evi- 
dence, 9. 


Notes  and  Briefs. 
See  also  Game. 

Fisheries;  condemnation  of  land  for  fish 
ponds.  *  582 


A  railroad  constructed  by  one  party 
upon  the  land  of  another,  from  materials 
furnished  by  the  latter,  under  an  express 
agreement  that  the  road  shall  be  the  prop- 
erty of  the  owner  of  the  land,  and  shall  re- 
main so  until  paid  for  by  the  party  con- 
structing it,  when  a  bill  of  sale  shall  be 
made  to  the  latter,  is  a  fixture  and  a  part 
of  the  realty.  Webster  Lumber  Co.  v.  Key- 
stone Luraber  &  Min.  Co.   (V^.  Va.)         33 

Notes  and  Briefs. 

Fixtures;  things  attached  to  real  estate 
as;  intention  of  parties.  35 

FIiAO. 

Validity  of  Statute  Forbidding  Use  ol, 
for  Particular  Purposes,  see  Con- 
stitutional Law,  9. 

Notes  and  Briefs. 

Flag;  validity  of  legislation  to  protect; 
forbidding  placing  of  symbols  and  figures 
thereon  for  advertising  or  other  purposes. 

190 

FORFEITURE. 
See  Insurance. 

FRAUD  ANB  FRAUDUI.ENT  CON- 
VETANCES. 

Transfers  Forbidden  by  Bankruptcy 
Act,  see  Bankruptcy. 

1.  Fraud  in  the  procurement  of  a  re- 
lease from  an  injured  employee  is  not  shown 
by  the  fact  that  the  employer's  surgeon  ex- 
pressed his  opinion  that  no  injuries  except 
those  known  at  the  time  would  result  from 
the  accident,  in  reliance  upon  which  the  re- 
lease was  executed,  and  that  injuries  of  a 
much  more  serious  character  subsequently 
developed.  Quete  v.  Gulf,  C.  &  S.  F.  R.  Co. 
(Tex.)  734 

2.  A  formal  release  of  dower,  which  does 
not  enter  into  the  consideration  of  a  con- 
veyance by  a  husband  to  his  wife,  cannot  be 
considered  in  determining  whether  or  not 
the  conveyance  was  valid  against  his  cred- 
itors.    Matthews     V.     Thompson      (Mass.) 

421 

3.  A  conveyance  by  an  insolvent  of  prac- 
tically all  his  property  to  his  wife  in  trust, 
to  manage  and  pay  such  of  his  debts  as  may 
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seem  judicious  to  her,  and,  at  his  decease, 
to  distribute  the  estate  as  he  shall  appoint, 
and,  in  the  absence  of  appointment,  among 
his  heirs  at  law,  is  void  as  against  his  cred- 
itors. Id. 

4.  Although  the  question  whether  or  not 
a  conveyance  was  made  with  intent  to  hin- 
der, delay,  or  defraud  creditors  is  primarily 
one  of  fact,  if  the  facts  shown  are  prima 
facie  evidence  of  such  intent,  the  law,  in  the 
absence  of  anything  to  control  them,  draws 
such  inference.  Id. 

Notes  and  Briefs. 

Fraud :  convevance  bv  husband  to  wife  in 
trust  as  fraud  on  creditors;  wife's  release 
of  dower  as  consideration.  422 

Fraudulent  representations;  necessity  of 
alleging  that  representations  were  relied 
upon  by  party  injured;  false  statement  by 
(lirector  of  corjioration  that  there  will  be 
no  dividends,  to  induce  sale  of  stock  bv 
stockholder.  262 

FREIGHT. 

See  Cab^iebs. 

FUTURES. 

Dealing   in,   see   Gaming,   Notes   and 
Briefs. 


Notes  and  Bbiefs. 

Game;  exclusive  right  of  owner  of  soil  to 
hunt  and  fish;  effect  of  granting  easement 
for  public  highway  over  land;  right  to  pro- 
tect game  against  persons  using  highway; 
right  to  fish  and  hunt  as  profit  d  prendre. 

440 

GAMING. 

Conflict    of    Laws    as    to    Dealing    in 

Margin?,  see  Coni-xict  of  Laws,  6. 
Admissibilitv    of    Evidence    under    In- 

dictment   for   Dealing  in   Futures, 

see  Evidence,  2. 
Indictment    for    Selling    Futures,    see 

Indictment,  etc. 

A  wagering  contract  in  futures  is  not 
shown  by  the  fact  that  the  purchaser  in- 
tended to  sell  his  contract  before  the  time 
for  performance  arrived,  unless  it  is  also 
shown  that  the  other  party  to  the  contract 
did  not  contemplate  an  actual  performance 
of  the  obligation  on  his  part.  Scales  v. 
State   (Tex.  Crim.  App.)  730 

Notes  and  Bbiefs. 

Gaming;  sale  of  futures  as;  what  must 
be  proved  to  make  sale  unlawful ;  sufficiency 
of  proof  that  parties  did  not  intend  de- 
livery. 731 
60  L.  R.  A. 


GAS. 


Notes  and  Bbtefs. 


Gas;  right  to  condemn  land  for  pipe  line. 

682 

GLOVE    CONTEST. 

See  Pbize  Fighting. 

GUESSING   CONTEST. 

See  Lottebt. 

HABEAS    CORPUS. 

The  right  of  an  incumbent  to  hold 
the  offioe  of  member  of  a  board  of  medical 
ezaminerB  which  has  been  legally  created 
cannot  be  questioned  in  a  habeas  corpus 
proceeding  to  release  one  in  custody  for 
practising  medicine  without  a  license  from 
the  board,  contrary  to  the  provisions  of  the 
statute.     £x  parte  Gerino    (Cal.)  249 


1.  The  determination  of  health  officers 
that  private  property  is  a  nuisance,  or  a 
cause  of  sickness  dangerous  to  health,  is  no 
protection  against  liability  for  its  destruc- 
tion if  the  property  is  in  fact  not  a  nui- 
sance or  source  of  danger.  Lowe  v.  Conrov 
(Wis.)  907 

2.  A  health  officer  is  individually  liable 
to  make  compensation  for  private  property 
destroyed  by  mistake  in  the  attempt  to  pre- 
serve the  public  health,  in  the  absence  of 
statutory  provision  for  such  compensation, 
and  is  not  protected  by  the  fact  that  his 
acts  were  quasi  judicial  in  character;  since 
the  exercise  of  his  discretion  is  limited  by 
the  constitutional  guaranty  to  every  person 
of  immunity  from  having  his  private  prop- 
erty rights  invaded  except  under  the  regular 
course  of  law.  Id. 

Notes  and  Bbiefs. 

Health ;  liability  of  local  board  of  health 
for  mistaken  destruction  of  property  as  nui- 
sance; conclusiveness  of  decision  of  board 
that  thing  is  a  nuisance.  908 


Construction  of,  Across  Land  Dedicated 
for  Public  Park,  see   Dedication. 

Construction  of  Telephone  Line  as  Con- 
stituting Additional  Servitude,  see 
Eminent  Domain,   16. 

Operation  of  Intenirban  Railway  as 
Additional  Servitude,  see  Eminent 
Domain,  17. 

Right  of  Public  to  Hunt  in,  see  Hunt- 
ing. 

Injunction  to  Prevent  Construction  of 
Platform,  see  Injunction,  4. 

Restraining  Laying  of  Rails  in  Street, 
see  Injunction,  11. 


Highways. 
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Xicense  Fee  for  Privilege  of  Construct- 
ing Poles,  see  License. 
See  also  Bridges. 

1.  Authority  to  grant  permission  to 
«rect  platforms  along  the  sidewalk,  and  re- 
move the  curbing  so  as  to  load  wagons  from 
Uiem,  is  not  included  in  the  grant  of  power 
to  grant  the  right  to  use  streets  for  bay 
-windows,  area  ways,  steps,  or  other  such 
temporary  or  similar  use;  and  it  is  imma- 
terial that  the  permit  is  made  revocable  at 
the  discretion  of  the  authorities.  Brauer 
IV.  Baltimore  R.  js  H.  Co.   (Md.)  403 

2.  The  owner  of  a  lot  abutting  on  a 
street  cannot,  even  with  the  consent  of  the 
municipal  corporation,  construct  an  area  to 
reach  his  basement  upon  the  sidewalk  in 
such  a  manner  that  the  approach  to  and 
from  it  is  in  front  of  his  neighbors  prop- 
erty, thereby  interfering  with  travel  in 
front  of  such  pro^wrty,  and  with  the  view 
to  and  from  it.     Perry  v.  Castner   (Iowa) 

160 

3.  Power  given  a  municipal  corporation 
to  establish,  widen,  narrow,  and  repair  high- 
-ways,  and  to  have  the  care,  supervision,  and 
-control  of  them,  includes  authority  to  per- 
mit areas  to  be  constructed  in  the  sidewalks 
to  furnish  access  to  basements  of  abutting 
liuildings,  where  such  construction  has  been 
put  upon  the  statute  for  many  years,  and 
the  custom  to  maintain  such  areas  has  been 
^neral.  Id. 

^Personal  injaries. 

4.  The  presence  of  a  loose  banana  upon 
the  walk  cannot  be  regarded  as  the  sole 
-cause  of  the  fall  of  a  pedestrian  in  stepping 
thereon,  where  merchants  use  the  walk  ad- 
joining their  place  of  business  for  receiving 
and  shipping  goods  to  such  an  extent  as  to 
•confine  travelers  to  a  narrow  passageway 
•during  most  of  the  business  hours  of  the 
day;  but  such  wrongful  use  of  the  walk  is 
a  contributing  cause,  which  will  render  the 
merchants  liable  for  the  injury.  Garibaldi 
-V.  O'Connor  (111.)  73 

5.  Merchants  who  use  a  portion  of  the 
sidewalk  adjoining  their  place  of  business 
for  receiving  and  shipping  goods  to  such 
nn  extent  that  travelers  are  limited  to  the 
xise  of  a  narrow  passageway  during  most  of 
the  business  hours  of  the  day  are  bound  to 
use  reasonable  care  to  see  that  such  pas- 
sageway i?  kept  safe,  and  cannot  be  regard- 
•<>d  as  having  done  so  if  they  have  permitted 

it  to  be  8tre\vn  with  straw  and  loose  bana- 
nas. Id. 

G.  Engaging  an  independent  contractor 
to  make  a  street  improvement  will  not  re- 
lieve a  municipality  from  liability  for  in- 
juries to  travelers  from  the  unsafe  condi- 
tion of  the  street  during  the  performance 
<^  L.  R.  A« 


of  the  work,  if  the  work  will  of  necessity 
render  the  highway  unsafe  unless  it  is  prop- 
erly guarded  and  lighted.  Anderson  v. 
Fleming   (Ind.)  119 

7.  A  person  maintaining  a  steam  pipe 
underneath  a  highway  is  liable  for  injury 
to  a  child  who,  upon  the  giving  way  of  the 
earth  over  the  steam  pipe  as  she  was  pass- 
ing along  the  highway,  was  precipitated 
into  the  opening  and  burned  by  steam  es- 
caping from  a  break  in  the  pipe,  although 
the  pipe  line  was  placed  under  the  highway 
by  permission  of  the  city,  in  a  manner 
proper  and  satisfactory  to  it,  and  the  owner 
thereof  had  no  notice  of  any  defect  in  it, 
and  was  guilty  of  no  n^ligenoe,  w^hile  the 
break  was  caused  by  the  weight  of  addi- 
tional earth  which  was  placed  over  the  pipe 
by  some  one  other  than  the  owner,  and 
without  his  knowledge,  after  he  had  prop- 
erly covered  it.  O'Hanlin  v.  Carter  Oil  Co. 
(W.  Va.)  893 

8.  The  precipitation  of  one  riding  in  a 
vehicle  drawn  by  a  horse  into  a  stream 
crossing  a  highway  at  a  place  where  a  bridge 
is  open  and  unguarded,  after  the  horse  has 
traveled  rtO  to  80  feet  after  being  fright- 
ened, during  which  time  the  driver  is  strug- 
gling to  master  him,  is  not  \vithin  the  ex- 
ception to  the  rule  that  a  municipal  corpo- 
ration is  not  liable  for  injuries  caused  by 
defects  in  its  streets  if  the  injured  person 
was  brought  into  contact  with  the  defect  by 
the  running  away  of  a  horse,  which  permits 
a  recovery  in  case  the  loss  of  control  over 
the  horse  was  only  momentary.  Ehleiter 
V.  Milwaukee  (Wis.)  915 

9.  A  plank  sidewalk  is  not  so  unsafe  aa 
to  render  a  municipal  corporation  liable  to 
one  who  falls  upon  it  because  his  cane  goes 
through  it,  although  it  is  so  old  that  the 
edges  of  the  planks  have  become  decayed, 
and  adjacent  to  the  cracks  th^y  will  not 
withstand  the  pressure  of  tlie  cane,  where 
the  defect  is  not  such  as  to  attract  atten- 
tion, and  obvious  defects  have  l)€en  repaired 
as  they  occurred.  Harden  v.  Jackson 
(Mich.)  986 

Notes  and  Briefs. 

Highways;  duty  of  abutting  owner  to 
keep  sidewalk  in  safe  condition;  use  of  por- 
tion of  sidewalk  bv  merchants;  extent  of 
right  to  so  use.  73 

Ownership  of  fee  in,  by  owners  of  abut- 
ting land ;  right  of  abutting  owners  to  con- 
trol use  of;  right  of  state  to  devest  abut- 
ting owner's  interest  without  compensation; 
abutter's  right  of  free  ingress  and  egress; 
what  use  of,  constitutes  additional  burden; 
operation  of  railroad  in,  as;  steam  or  com- 
mercial railroad;  interurban  electric  road 
as:  when  authorized  to  carry  freight;  street 
railway  as;   noise,  dust,  vibration,  cinders. 
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etc.|  as  elements  of  damages ;  obstruction  of  | 
view  and  loss  of  privacy;  difference  between 
public   easement   in    urban   and    suburban 
highways.  105 

Injury  to  person  by  excavation  in;  meas- 
ure of  care  required  of  public  in  using;  lia- 
bility of  city;  where  work  is  being  done  by 
independent  contractor.  119 

Ck)ndemnation  proceedings  to  establish; 
telephone  or  telegraph  line  on,  as  additional 
burden;  in  case  of  rural  highway;  injunc- 
tion to  prevent  such  use;  right  of  legisla- 
ture to  authorize.  171 

Right  of  public  authorities  to  appropriate 
to  uses  for  which  not  dedicated ;  obstruction 
by  platform  in  front  of  business  building; 
easement  of  abutting  owner  in,  for  light, 
air,  and  access;  compensation  for  erection 
of  telegrraph  line;  for  pipes  laid  in;  right 
of  legislature  to  permit  use  of  steps, 
porches,  areas,  etc.;  obstruction  by  vehicle 
standing  in;  private  right  of  action  for  ob- 
struction. 403 

Right  of  lessee  from  city  to  recover  for 
damages  caused  by  construction  of  railway 
in  street;  where  road  constructed  under  au- 
thority of  city;  effect  of  renewal  of  lease 
after  construction  of  road;  easement  of 
light,  air,  and  access.  626 

Use  of,  by  individual  for  private  purpose ; 
liability  for  injury  caused  thereby.  893 

Liability  of  city  for  injuries  where  run- 
away horse  comes  into  collision  with  defect 
in  highway;  failure  of  city  to  place  barrier 
or  signal  at  open  swing  bridge;  negligence 
in  riding  on  highway  at  high  rate  of  speed; 
street  car  as  defect  or  object  calculated  to 
frighten  horse.  916 

What  defects  in,  are  sufficient  to  render 
city  liable  for  injuries.  987 


See  also  Husband  and  Wife. 

Notes  and  Briefs. 

Homestead;  insurable  interest  of  husband 
in.  657 

HOmCIDE. 

1.  An  intentional  killing  is  not  reduced 
from  murder  to  manslaughter  by  the  fact 
that  the  victim,  a  police  officer,  caught  the 
accused  by  the  arm,  and  in  a  very  rude  and 
insolent  manner  ordered  him  to  get  out  of 
a  hack  where  he  had  a  right  to  be.  Keady 
V.  People  (Colo.)  353 

2.  The  mere  wish  that  another  will  kill 
himself,  accompanied  by  knowledge  that  he 
intends  to  do  so.  and  assent  to  the  act,  does 
not  constitute  murder,  unless  something  is 
done  to  encourage,  aid,  or  induce  the  act. 
Burnett  v.  People  (HI.)  304 
66  L.  R.  A. 


3.  Proof  of  persuading  and  procuring  * 
person  to  take  pmson,  which  results  in 
death,  will  warrant  a  conviction  of  murder. 

Id. 

KoTBs  AND  Briefs. 

Homicide;  in  resisting  arrest.  356 

Homicide  in  resisting  arrest,  or  of  officers 
of  justice: — (I.)  Effect  of  express  malice; 
(II.)  general  rule  in  case  of  lawful  arrest; 
(III.)  reasons  for  rule;  (lY.)  determina- 
tion as  to  criminality:  (a)  questions  to  be- 
considered;  {h)  officer's  authority:  (1) 
qualification;  (2)  the  warrant;  (3)  action 
without  a  warrant:  (a)  in  case  of  suspect- 
ed felony;  (h)  in  case  of  crime  not  a  fel- 
ony; (o)  in  case  of  crime  in  pres- 
ence of  officer;  (d)  by  private  citizen;  (e) 
effect  of  innocence  of  charge;  (c)  manner  of 
execution :  ( 1 )  self-defense  against  unneces- 
sary force;  (2)  extent  of  right;  (3)  unnec- 
essary force  as  provocation;  {d)  knowledge- 
of  authority  and  purpose:  (1)  general 
rules;  necessity  of  notice;  (2)  sufficiency  of 
notice;  (3)  when  notice  may  be  dispen^^d 
with;  (4)  refusal  to  state  authority  on  de- 
mand; (V.)  general  rule  in  case  of  tmlaw- 
ful  arrest;  (VI.)  resistance  to  unlawful  ar- 
rest: (a)  right  of;  (b)  extent  of  right; 
(o)  effect  of  excessive  resistance  on  degree 
of  crime;  {d}  application  of  rules  to  escape 
after  submission;  (VII.)  protection  extend- 
ed to  officers*  assistants;  (VIII.)  rules  ap- 
plicable to  escapes  from  confinement;  (IX.) 
statutory  protection  to  certain  Federal  offi- 
cers; (X.)  the  indictment; '  (XI.)  proof: 
(a)  of  official  character;  (6)  of  authority 
to  act:  (1)  the  warrant;  (2)  circum-stanees^ 
warranting  action  without  a  warrant;  (c) 
of  motive  or  malice:  (1)  admissibility;  (2) 
sufficiency;  (d)  other  general  and  miscel- 
laneous matters;  (XII.).  summary.  35.? 
Inciting  or  abetting  suicide  as.  304 

HUNTHfO. 

1.  In  granting  an  easement  across  his- 

premises  for  the^  purposes  of  a  public  high- 
way, the  owner  of  property  does  not  sur- 
render to  the  public  his  right  to  foster  and 
protect  wild  game  on  the  land,  and  the  pub- 
lic does  not  acquire  any  right  to  pursue  and 
kill  the  same  while  it  is  temporarily  p&»^- 
ing  to  and  fro  across  the  highway.  L. 
Realty  Co.  v.  Johnson  (Minn.)  439^ 

2.  The  owner  of  the  soil  has  exclusive 
dominion  over  it^  and  the  exclusive  privilege- 
of  hunting,  including  the  unqualified  right 
to  control  and  protect  the  wild  game  there- 
on. Id. 


HUSBAND  AKD  WIFE. 

Right  of  Purchaser  to  have  Dower  Set 

Off    against    Purchase    Prioe^    see 

DOWEB. 


Husband  and  Wifb. 
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Insurable  Interest  in  Property  of  Wife, 
see  Insuba2«ce,  2. 

Effect  of  Divorce  upon  Rights  of  Wife 
in  Benefit  Certificate,  see  Insur- 
ance, 7. 

Listing  of  Property  of  Wife  in  Name 
of  Husband,  see  Taxes,  5-8. 

1.  A  husband  and  wife  may,  in  contem- 
plation of  a  separation,  enter  into  an  agree- 
ment, through  the  intervention  of  a  trustee, 
as  to  the  wife's  support,  which,  during  the 
continuance  of  the  separation,  the  husband 
may  have  specifically  enforced  if  it  is  fair 
and  reasonable  and  free  from  fraud  and  con- 
cealment.    Bailey  v.  Dillon  (Mass.)         427 

2.  A  man  who^  in  contemplation  of  a 
separation  from  bis  wife,  entered  into  an 
agreement  by  which  a  certain  amount  was 
placed  in  trust  for  her  support,  which, 
under  the  agreement,  was  all  that  she  was 
to  be  entitled  to,  cannot  maintain  through 
the  trustee  a  bill  in  equity  to  enjoin  her 
from  prosecuting  an  action  in  the  probate 
court  for  separate  support,  where  he  will  be 
able  to  avail  himself  as  fully  of  his  agree- 
ment in  that  court  as  he  could  in  a  court 
of  equity.  Id. 

3.  A  conveyance  by  a  married  woman  of 
an  estate  held  by  her  by  entireties  with  her 
husband  to  a  trustee  for  the  purpose  of  hav- 
ing it  conveyed  to  the  husband  to  enable 
him  to  mortgage  it  to  secure  a  loan  for  his 
own  benefit  is  void  under  a  statute  prohib- 
iting her  from  entering  into  a  contract  of 
suretyship.  Webb  v.  John  Hancock  Mut. 
L.  Ins.  Co.   (Ind.)  632 

4.  One  who  voluntarily  leaves  the  juris- 
diction, and  the  domicil  and  community 
property  located  in  the  state,  and  obtains  a 
decree  of  divorce  in  another  jurisdiction, 
cannot  maintain  an  independent  action 
thereafter  in  the  jurisdiction  for  a  division 
of  the  community  property.  Bedal  v.  Sake 
(Id.)  60 

5.  A  wife  who  abandons  her  husband 
and  home  in  the  state  of  Idaho,  takes  up 
her  residence  in  another  state,  and  there- 
after procures  a  decree  of  divorce  on  service 
by  publication,  and  forms  a  new  community 
by  another  marriage,  thereby  abandons  all 
claim  to  the  old  community,  and  cannot,  up- 
on returning  to  the  state  of  Idaho  eight  years 
and  more  after  abandoning  her  husband,  re- 
cover, by  an  action  in  the  nanie  of  herself 
and  -husband  as  coplaintiff  with  her,  her 
interest  in  the  homestead  of  herself  and 
former  husband.  Id. 

6.  Upon  failure  of  one  of  the  parties  to 
a  marriage  contract  to  perform  his  agree- 
ment at  the  time  fixed  for  the  ceremony,  no 
reasonable  excuse  existing  for  such  failure, 
the  other  party  may  rescind  the  contract, 
60  L.  R.  A. 


and  maintain  an  action  for  damages.     Wa- 
neck  V.  Kratky  (Neb.)  jgg 

7.  The  parties  to  a  marriage  contract 
having  expressly  agreed  that  the  ceremony 
shall  be  celebrated  in  accordance  with  the 
rules  and  customs  of  a  particular  religion 
and  church,  such  rules  and  customs  become 
a  part  of  the  contract,  and  binding  upon  the 
parties.  jd^ 

NoiES  AND  Briefs. 

See  also  Dower. 

Husband  and  wife;  joint  ownership  of 
community  property;  presumptions  that  ac- 
quisitions made  during  marriage  are  fruit 
of  joint  labor;  husband  as  managing  head 
or  trustee  of  community  property;  when 
homestead  in  community  property  may  be- 
partitioned;  wife's  interest  in  community 
not  vested ;  effect  of  divorce  on  her  interest*: 
where  she  has  abandoned  her  husband  and 
procured  a  divorce  and  remarried  in  other 
state;  husband^s  right  to  assert  estoppel  of 
wife;  effect  of  divorce  on  homestead  whero 
decree  is  silent  as  to  it.  60 

Effect  of  divorce  on  wife's  interest  in  in- 
surance policy  on  husband's  life  made  pay- 
able to  her  by  name.  164 

Conveyance  by  husband  to  wife  in  trust; 
wife's  release  of  dower  as  consideration ;  va- 
lidity as  against  creditors.  422 

Agreement  by,  as  to  wife's  support,  in 
contemplation  of  separation ;  validity ;  right 
to  set  up,  in  defense  of  action  by  wife  for 
separate  support.  427 

What  constitutes  contract  of  suretyship- 
by  wife;  mortgage  by  husband  and  wife  of 
land  held  by  entireties;  to  secure  debt  of 
wife,  or  for  benefit  of  common  property; 
validity  when  given  to  secure  other  debt*; 
execution  of  conveyance  to  third  party  who- 
immediately  reconveys  to  husband  alone; 
validity  of  subsequent  mortgage  to  secure 
debt  of  husband;  estoppel  of  wife  to  deny 
validity  of  mortgage;  duty  of  mortgagee  to 
ascertain  facts;  imputed  notice.  633 

Breach  of  marriage  contract;  when  right 
of  action  for,  accrues.  798 

Befusal  or  failure  to  keep  agreement  for 
marriage  at  a  specified  time  or  place  as 
breach  of  the  marriage  contract: — (I.)  An- 
ticipatory refusal;  (II.)  postponement  of 
ceremony:  (a)  right  to  postpone;  (6)  ef- 
fect of  postponement;  (III.)  failure  to  ful- 
fil agreement  at  appointed  time  or  place; 
(IV.)  acts  subsequent  to  time  agreed  upon 
as  constituting  refusal;  (V.)  when  cause  of 
action  accrues.  798 

Validity  of  encumbrance  by  husband  and 
wife  of  property  held  by  the  entireties  to 
secure  the  individual  debt  of  the  husband: 
—  (I.)    In  general;    (II.)   estoppel  of  wife 
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to  deny  validity  of  transaction;  (IIL)  right 
•of  third  parties  to  set  up  defense  of  wife's 
suretyship;    (IV.)    conclusion.  632 

Insurable  interest  of  husband  in  wife's 
property.  657,  668 

HTPOTHECATIOH. 

Notes  and  Briefs. 

Hypothecation;  jurisdiction  of  admiralty 
in  case  of.  204,  233 

INCOMPETENT  PERSONS.. 

Presumption  as  to  Liability  for  Serv- 
ices Rendered  to,  see  Evidence,  10. 

1.  A  person  boarding  with  and  in  the 
•care  of  another,  under  an  express  agreement 
fixing  the  monthly  rate  of  pay  therefor, 
having  become  insane,  th'e  element  of  mu- 
tuality requisite  to  continue  in  force  the 
old,  as  well  as  to  give  vitality  to  a  new, 
agreement,  ipso  facto  ceases  to  exist;  but 
the  law  will  imply  a  liability  on  the  part 
of  the  lunatic  to  pay,  upon  quantum  meruit, 
for  the  reasonable  value  of  her  subsequent 
board  and  care,  as  well  as  for  additional 
services  performed  for  her  benefit  and  ne- 
cessitated by  such  change.  Waldron  v. 
Davis  (X.  J.  Err.  &  App.)  591 

2.  Services  rendered  in  caring  for,  nurs- 
ing, and  ministering  to  the  health  and  com- 
fort of  a  lunatic  belong  to  the  class  of  nec- 
essaries which  are  recoverable  against  the 
lunatic,  and,  after  her  death,  against  her 
estate.  Id. 

INDEMNITY. 

Liability  of  Sureties  on  Bond  of  Bank 
Clerk,  see  Bonds. 

INDEPENDENT  CONTRACTOR. 

Employment  of,  as  Relieving  Munici- 
pality from  Injuries  to  Travelers, 
see  Highways,  6. 

See  also  Master  and  Sebvant,  9, 
Notes  and  Briefs. 

INDIANA. 

Concurrent  Jurisdiction  with  Ken- 
tucky over  the  Ohio  River,  see 
Courts,  1. 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

1.  An  indictment  for  selling  futures  need 
not  allege  a  sale  to  any  particular  person. 
Scales  V.  State  (Tex.  Crim.  App.)  730 

2.  An  indictment  for  dealing  in  futures, 
which  charges  that  defendant  did  on  a  cer- 
tain day,  "and  on  each  succeeding  day  there- 
After"  for  the  period  of  a  year,  transact 
such  business,  intending  thereby  to  charge 
a  separate  offonse  for  each  day  under  a  stat- 
ute making  the  transaction  of  such  business 
j6G  lu  R.  A. 


a  separate  offense  for  each  day  upon  whidi 
it  is  carried  on,  is  bad,  since  the  separate 
offenses  should  be  set  out  in  separate 
counts.  Id. 

3.  Several  members  of  a  municipal  leg- 
islative body,  who  join  in  making  a  corrupt 
agreement  to  vote  for  a  measure  which  is 
to  come  before  them,  in  consideration  of  a 
promise  to  place  a  sum  of  money  at  their 
disposal,  may  be  joined  in  one  indictment 
for  bribery.    State  v.  Lehman  (Mo.)       490 

4.  A  joint  indictment  against  the  mem- 
bers of  a  municipal  assembly  for  entering 
into  a  corrupt  agreement  to  support  a  meas- 
ure which  is  to  come  before  them,  in  consid- 
eration of  a  promise  to  place  money  at  their 
disposal,  is  not  bad  because  one  of  the  ac- 
cused is  merely  a  ds  facto  officer.  Id. 

5.  That  one  of  several  members  of  a 
municipal  assembly  jointly  indicted  for  en- 
tering into  a  corrupt  agreement  to  sell  their 
votes  upon  a  measure  to  come  before  them  is 
not  guilty,  does  not  require  the  acquittal 
of  others  who  are  guilty.  Id. 

6.  An  information  for  assault  with  in- 
tent to  murder  need  not  allege  that  the 
victim  was  a  police  officer  to  admit  evidence 
of  that  fact  upon  the  trial.  Keady  v. 
People   (Colo.)  '  353 

Notes  and  Briefs. 

Indictment;  for  selling  futures;  neces- 
sity of  stating  definitely  time  and  place  of 
alleged  offense.  730 

INITIATION. 

Liability  of  Mutual  Benefit  Society  for 
Injuries  Inflicted  by  Local  Lodge, 
see  Benevolent  Societies,  3. 

INVUNCTION. 

See  also  Pleading,  5. 

1.  An  injunction  cannot  be  refused  be- 
cause more  injury  will  result  from  award- 
ing than  from  refusing  it,  if  the  one  asking 
for  it  is  entitled  to  it  as  a  lAatter  of  right. 
Sullivan  v.  Jones  &  L.  Steel  Co.  (Pa.)     712 

2.  The  showing  of  damage  or  injury  is 
not  necessary  to  enable  persons,  w^ho  have 
purchased  property  with  reference  to  a  plat 
showing  land  dedicated  for  park  purposes, 
to  maintain  a  bill  to  restrain  the  diversion 
of  such  property  \p  an  unauthorized  use. 
Riverside  v.  Maclean   (111.)  288 

3.  A  court  of  equity  may,  at  the  suit  of 
the  state,  enjoin  a  property  owner  from  per- 
mitting a  prize  fight  there  under  statutes 
making  such  permission  a  misdemeanor,  and 
making  it  the  duty  of  all  judges  of  courts 
to  prevent  and  suppress  prize  fights,  for 
which  purpo5»e  they  may  "exercise  all  the 
powers  vested  in  them  for  the  prevention 
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of  crimes  and  misdemeanors/'     Com.  ex  rel. 
Pratt  V.  McGovem  (Ky.)  280 

4.  The  owner  of  a  building  devoted  to 
retail  trade  may  maintain  a  suit  to  enjoin 
the  owner  of  adjoining  property,  upon  which 
is  operated  an  ice  plant,  from  erecting  a 
platform  along  the  front  of  his  building 
\ipon  a  portion  of  the  sidewalk  space,  and 
removing  the  curb  so  that  wagons  can  load 
from  the  platform,  the  result  of  which  will 
be  to  make  pedestrian  travel  less  conven- 
ient, and  interrupt  it  entirely  during  sever- 
al hours  each  day, — at  least  where  no  valid 
authority  has  been  obtained  from  the  munic- 
ipal corporation  to  make  the  change. 
Brauer  v.   Baltimore  R.  &  H.   Co.    (Md.) 

403 

5.  The  actual  commission  of  the  acts 
need  not  be  awaited  before  the  awarding  of 
■an  injunction  against  placing  a  permanent 
platform  on  the  sidewalk,  and  removing  the 
curbing  so  as  to  load  wagons  therefrom,  to 
the  injury  of  the  owners  of  neighboring 
property  devoted  to  retail  trade,  where  the 
intention  to   perform   them  is   not  denied. 

Id. 

6.  An  injunction  will  be  granted  to  re- 
vtrain  one  of  the  former  members  of  a  part- 
nership, each  of  whom,  upon  a  sale  of  the 
business  and  its  good  will,  bound  himself 
in  the  act  of  sale  not  to  engage  directly  or 
indirectly  in  a  competitive  business  within 
A  certain  city  for  a  certain  period  of  time, 
from .  continuing  in  a  rival  business  into 
"which  he  has  entered  in  violation  of  his  con- 
tract; and  he  cannot  set  up  in  justification 
of  his  act  that  he  was  released  from  his 
obligation  by  the  fact  that  the  purchasers 
had  orally  agreed,  as  a  consideration  of  his 
promise  not  to  engage  in  a  rival  business,  to 
employ  him  for  a  period  longer  than  that 
during  which  he  had  bound  himself  not  to 
enter  a  competitive  business,  and  had 
wrongfully  discharged  him  before  the  ter- 
mination of  such  period,  since  the  question 
of  the  wrongfulness  of  his  discharge,  and, 
if  wrongful,  whether  it  released  him  from 
liis  obligation,  must  be  determined  in  other 
proceedings.  Eugene  Dietzgen  Co.  v.  Ko- 
Iwosky  (La.)  503 

7.  One  who  constantly  rides  upon  the 
rails  of  a  railroad  company's  track  by 
means  of  a  bicycle  is  a  continuing  menace 
-to  the  safety  of  public  travel,  and  may  be 
perpetually  enjoined.  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Spaulding  (Kan.)  587 

8.  Equity  has  no  jurisdiction  to  restrain 
the  attempted  removal  from  office  of  a  pub- 
lic official  by  the  proper  authorities  in  ac- 
<rc)rdance  with  the  provisions  of  an  invalid 
statute,  since  jurisdiction  of  such  matters 
rests  entirely  with  the  law  courts.  People 
ex  rel.  Corscadden  v.  Howe  (N.  Y.)  664 
46  L.  R.  A. 


9.  An  injury  which  is  continuoivs  and 
remediable  at  law  only  by  a  multiplicity  of 
suits  may  be  regarded  as  irreparable,  so  as 
to  justify  the  exercise  of  the  restraining 
powers  of  a  court  of  equity.  Sullivan  v. 
Jones  &  L.  Steel  Co.   (Pa.)  712 

10.  A  manufacturer  of  pig  iron  will  be 
enjoined  from  changing  the  manner  of  oper- 
ating his  furnaces  if  the  result  of  the  change 
is  to  cast  ore  dust  upon  neighboring  resi- 
dential property  in  such  quantities  as  to 
destroy  homes  and  other  property  there  sit- 
uated. Id. 

11.  In  determining  whether  or  not  a  rail- 
way company  will  be  enjoined  from  laying 
rails  in  a  street,  the  acts  which  it  has 
been  authorized  to  perform  will  alone  be 
taken  in  consideration.  Mordhurst  v.  Fort 
Wayne  &  S.  W.  Traction  Co.  (Ind.)         105 

12.  An  injunction  will  be  granted  to  re- 
strain the  removal  of  the  materials  in  a 
railroad  track,  under  a  sale  on  an  attach- 
ment by  creditors  of  the  builders,  where 
the  road  was  built  on  land  owned  not  bv  the 
builders,  but  by  other  parties,  from  ma- 
terials furnished  by  the  latter,  upon  an 
agreement  that  it  was  to  remain  the  prop- 
erty of  the  landowners  until  they  had  been 
repaid  the  cost  thereof  by  the  builders,  upon 
which  a  bill  of  sale  was  to  be  made,  and 
such  payment  and  bill  of  sale  have  not  yet 
been  made.  Webster  Lumber  Co.  v.  Key- 
stone Lumber  &  Min.  Co.  (W.  Va.)  33 

Notes  and  Briefs. 

Injunction;  to  restrain  operation  of  in- 
dustries because  causing  discomfort  and  in- 
jury to  owners  of  residence  property ;  where 
industry  is  in  operation  before  building  of 
residence.  712 

To  restrain  unconstitutional  acts  of  pub- 
lic officers;  to  enjoin  removal  of  officer 
under  invalid  statute.  665 

To  restrain  repeated  trespasses  on  rail- 
road track;  mere  conclusions  not  sufficient 
to  justify  application  for.  587 

To  protect  alleged  prescriptive  right  to 
cross  railway  track.  432 

To  restrain  diversion  of  public  park  from 
purpose  for  which  dedicated;  at  suit  of 
abutting  property  owners.  291 

To  prevent  maintenance  of  structures  be- 
low high-water  mark  in  tide  waters;  at  suit 
of  shore  owner;  to  restrain  mining  of  pe- 
troleum, etc.,  on  seashore.  243 

To  prevent  construction  and  maintenance 
of  telephone  line  in  highway.  171 

INSA^  PERSONS. 

See  Incompetent  PEBSONa. 

INSTRUCTIONS. 

See  Tbial. 
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IK8ITRANCE. 

Recovery  of  Premiums  Paid,  where 
Policy  is  Not  Issued,  see  Assump- 
sit. 

Liability  of  Sureties  on  Bond  of  Bank 
Clerk,  see  Bonds. 

See  also  Benevolent  Societies. 

1.  A  contract  for  present  insurance  is 
not  mi|de  by  an  applicant  who  gives  his 
note  for  the  first  premium  in  consideration 
that  a  policy  shall  be  issued,  where  his  ex- 
amination is  to  be  made  in  the  future,  and 
he  expressly  stipulates  that  the  note  shall 
not  be  negotiated  until  the  policy  has  been 
delivered  and  accepted.  Summers  v.  Mu- 
tual L.  Ins.  Co.   (Wyo.)  812 

2.  A  husband  living  with  his  wife  in  a 
house  which  is  on  her  separate  estate  has 
no  insurable  interest  therein,  lyree  v. 
Virginia  F.  &  M.  Ind.  Co.  (W.  Va.)         657 

3.  No  cancelation  of  an  insurance  policy 
was  effected  by  the  act  .of  the  agent,  upon 
notice  from  the  company  to  cancel  the 
policy,  in  writing  and  placing  in  his  safe, 
without  the  knowledge  of  the  insured,  a  new 
policy  in  another  company,  debiting  the 
latter  company  and  crediting  the  former 
one  with  the  premium  paid,  and  writing 
across  his  register  of  the  old  policy  the 
word  "Canceled."  where  the  original  policy 
provided  that  it  could  be  canceled  by  the 
company  only  by  a  return  of  the  unearned 
premium  after  a  notice  of  five  days;  and  a 
surrender  of  the  original  policy  by  the  in- 
sured, and  acceptance  of  the  new  one,  after 
the  insured  building  had  been  burned,  upon 
the  agent's  representation  that  the  company 
in  which  he  had  written  the  second  policy 
was  liable,  did  not  release  or  avoid  the  claim 
of  the  insured  on  the  old  policy.  Phenix 
Ins.  Co.  V.  Kerr  (C.  C.  A.  8th  C.)  569 

4.  The  interest  of  a  purchaser  of  prop- 
erty which  he  has  unqualifiedly  agreed  to 
buy,  and  which  the  former  owner  has  abso- 
lutely contracted  to  sell  to  him  upon  defi- 
nite terms,  is  the  sole  and  unconditional 
ownership,  within  the  true  meaning  of  the 
ordinary  clause  upon  that  subject  in  in- 
surance policies,  because  the  vendor  may 
compel  the  vendee  to  pay  for  the  property 
and  to  suffer  any  loss  that  occurs.  Id. 

5.  The  delivery  of  a  check  by  an  insur- 
ance company  to  the  beneficiary  named  in 
a  policy  for  the  amount  due  under  the 
policy  estops  it  from  afterwards  asserting 
that  the  l)eneficiary  was  not,  at  the  time 
of  the  delivery  of  the  check,  the  person  en- 
titled to  it.  Northwestern  Mut.  L.  Ins.  Co. 
V.  Kidder  (Ind.)  89 

6.  An  insurance  company  which  has  de- 
livered a  check  to  the  beneficiary  named  in 
a  life-insurance  policy  for  the  amount  due 
66  L.  R.  A. 


under  it  cannot,  in  a  suit  to  enforce  pay- 
ment  of  the  check,  compel  her  to  interplead 
with  creditors  of  a  corporation  of  which 
the  insured  was  a  member,  who  claim  that 
they  are  entitled  to  the  proceeds  of  the 
policy  because  the  premiums  were  paid  out 
of  the  funds  of  the  corporation.  Id. 

7.  A  divorce  does  *not  terminate  the- 
rights  of  the  woman  in  a  benefit  certificate- 
on  the  man's  life  where  it  is  made  payabU^ 
to  her  by  name  and  the  statutes  permit 
such  certificate  to  be  issued  in  favor  of  tls»^ 
wife  or  legatee,  while  no  attempt  is  made 
to  change  the  beneficiary  after  the  di%'orct». 
White  V.  Brotherhood  of  American  Yeonk»n 
(Iowa)  104 

8.  A  distinct  denial  by  an  insurance  com- 
pany of  liability  under  a  policy  after  tin- 
loss,  and  within  the  time  prescribed  for  tli'^ 
proofs,  upon  the  ground  that  there  was  m* 
contract  of  insurance,  is  a  waiver  of  proof-' 
of  loss.  Phenix  Ins.  Co.  v.  Kerr  (G.  C.  A. 
8th  C.)  5(;;r 

WarrasLties;       representations;      for- 
feitnrea. 

9.  A  false  statement  by  an  applicant  for 
insurance  to  the  agent,  that  such  applicant 
is  sole  and  absolute  owner  of  the  house.  tW 
agent  not  knowing  to  the  contrary,  avoids 
the  policy.  Tyree  v.  Virginia  F.  &  M.  In*. 
Co.   (W.  Va.)  6o7 

10.  A  provision  in  an  insurance  policy., 
that,  '*if  the  title  or  interest  of  assured  is^ 
less  than  the  entire,  absolute,  unconditional, 
unencumbered,  fee-simple  ownership,"  tln^ 
insurance  company  shall  not  be  liable  under 
the  policy,  is  reasonable;  and,  if  the  insured 
has  not  such  title  or  interest,  no  recovery 
can  be  had  on  the  policy.  Id. 

11.  The  interest  of  an  owner  of  property 
which  another  holds  under  his  option  to 
purchase,  which  is  irrevocable  by  the  owner, 
but  which  the  holder  of  the  option  has  not 
bound  himself  to  accept,  and  which  he  i^ 
free  to  abandon,  is  the  sole  and  uncondi- 
tional ownership  of  the  property  within  the 
proper  interpretation  of  the  clause  upon 
that  subject  in  insurance  policies,  becau<(^ 
the  owner  cannot  compel  the  holder  of  the- 
option  to  take  the  property  or  suffer  the 
loss.     Phenix   Ins.   Co.  v.  Kerr    (C.   C.   A. 

8th  c.)  my 

12.  When  answers  made  by  a  party  in 
his  application  for  a  policy  of  life  insur- 
ance to  questions  propounded  to  him  by  the 
insurance  company  are  such  as  may  influ- 
ence the  company  in  determining  whether 
to  accept  the  risk,  and  in  determining  what 
premium  to  charge,  the  answers  must  l>e 
truthful.  Brignac  v.  Pacific  Mut.  L.  In«*. 
Co.   (La.)  322 

13.  A  matter  specifically  inquired  about 
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in  a  question  propounded  by  an  insurance 
<x>nipany  to  a  party  seeking  to  obtain  a 
policy  of  life  insurance,  and  the  answer 
thereto,  are  equal  to  an  agreement  that  the 
matter  inquired  about  is  material ;  and  any 
misrepresentation  in  the  answer  will  avoid 
the  policy,  though  the  matter  may  not  be 
really  material  to  the  risk  in  the  particular 
<a8e.  Id. 

14.  When  the  situation  is  such  in  a  par- 
ticular case  as  will,  as  a  matter  of  law, 
•carry  with  it  forfeiture  of  an  insurance  pol- 
icy as  a  penalty,  that  result  iiill  follow, 
-whether  it  has  been  expressly  stipulated  for 
AS  declared,  or  not.  Id. 

15.  A  life  insurance  policy  is  forfeited 
where,  in  answer  to  questions  in  the  appli- 
<cdtion  as  to  whether  the  applicant  used 
spirituous  liquors,  and  as  to  the  average 
4)iiantity  used  per  day,  the  applicant  wrote 
the  word  "No,"  when  in  fact  he  did  use 
liquor  to  ?omc  extent,  even  though  such  use 
Avas  not  habitual  or  excessive.  Id. 

16.  In  an  application  for  life  insurance, 
a  negative  answer  to  the  question,  "Do  you 
use  spirituous,  malt,  or  vinous  liquors?" — 
irt  not  false  when  the  answerer  partakes  of 
intoxicating  liquors  only  occasionally  and 
temperately.  Id. 

17.  The  mere  fact  itself  that  an  applica- 
tion for  insurance  mav  be  annexed  to  and 
made  part  of  the  policy  of  insurance  does 
not  carrv  with  ifnecessarilv,  as  a  conse- 
<iuence,  that  all  the  statements  and  declara- 
tions contained  therein  shall  be  held  to  be 
**warranties,"  though  the  failure  so  to  an- 
nex the  application  and  make  it  part  of  the 
policy  would  leave  them  to  be  dealt  with  as 
•'representations."  Id. 

18.  If  dynamite  has  been  kept  upon  prop- 
erty insured  by  a  policy  providing  that  it 
shall  be  void  if  dynamite  is  kept,  used,  or 
allowed  thereon,  no  recovery  can  be  had  on 
the  polic\%  although  the  dynamite  had  noth-^ 
ing  to  do  with  the  loss.  Bastian  v.  British 
American  Assur.  Co.  (Cal.)  255 

Cause  of  death. 

10.  A  clause  in  a  life  insurance  policy, 
reading,  "If  I  die  by  my  own  hand  or  act, 
voluntarily  or  involuntarily,  sane  or  in- 
sane,"— ^is  a  mere  ordinary  suicide  clause, 
and  is  not  violated  by  an  act  done  without 
suicidal  intent.  Brignac  v.  Pacific  Mut.  L. 
Ids.  Ck>.  (La.)  .  322 

20.  In  reaching  their  conclusions  as  to 
whether  a  person  has  committed  suicide, 
courts  are  not  tied  dovm  by  the  rigid  rules 
of  the  criminal  law,  but  are  authorized  to 
act  upon  circumstantial,  as  well  as  direct, 

'evidence.  Id. 

21.  The  death  of  a  person,  resulting  from 
morphine  administered  by  himself,  is  in  one 

•<S6  L.  R.  A. 


sense  death  from  his  own  hand,  but  it  is 
not  necessarily  suicide.  Id. 

Notes  and  Briefs. 

Insurance;  on  husband's  life  in  favor  of 
wife;  effect  of  divorce  on  wife's  right; 
where  certificate  made  payable  to  her  by 
name,  and  no  change  of  beneficiary  has  been 
made:  constitutions  and  by-laws  of  benefit 
association  as  part  of  contract.  164 

Provision  in  policy  against  keeping  dyna- 
mite on  premises ;  effect  on  right  to  recover 
where  dynamite*  is  kept  on  premises,  but 
does  not  cause  loss.  256 

Distinction  between  warranties  and  rep- 
resentations; effect  of  false  statements  in 
application;  where  application  is  made  part 
of  policy;  ne  particular  form  of  words  nec- 
essary to  constitute  warranty;  question 
whether  insured  used  intoxicants;  effect,  on 
right  to  recover,  of  statements  in  good  faith, 
where  insured  occasionally  uses  them;  for- 
feitures not  favored;  provision  against 
death  by  insured's  own  hand,  sane  or  in- 
sane: effect  on  right  to  recover  in  case  of 
accidental  killing:  presumption  and  burden 
of  proof  as  to  suicide.  323 

Right  of  agent  to  act  as  agent  of  assured; 
in  waiving  notice  of  cancelation  and  accept- 
ing substituted  policy;  what  is  uncondi- 
tional and  sole  ownership;  nature  of  inter- 
est of  one  who  is  given  irrevocable  option 
to  purchase:  title  of  holder  of  irrevocable 
option  to  purchase  as  sole  ownership;  denial 
of  liability  as  waiver  of  notice  of  loss.     569 

Insurable  interest  of  husband  in  separate 
property  of  ^^^fe;  waiver  of  requirement  as 
to  insurable  interest ;  rules  governing  con- 
tracts of  fire  insurance.  668 

Policy  on  husband's  life  in  favor  of  wife ; 
absolute  ownership  of  beneficiary;  where 
premiums  wore  paid  with  funds  of  corpo- 
ration of  which  husband  was  member;  in- 
terest of  creditors  of  corporation  in  policy; 
right  of  insurance  company  to  compel  bene- 
ficiary to  interplead  with  creditors;  where 
it  has  given  beneficiary  a  check  for  amount 
of  policy;  estoppel  to  deny  title  of  bene- 
ficiary to  check.  90 

Insurable  interest  of  husband  in  wife's 
property  or  that  in  which  she  has  an  inter- 
est:—  (I.)  Husband  without  insurable  in- 
terest unless  he  has  beneficial  interest; 
(II.)  insurable  interest  of  husband:  (a) 
in  general :  (&)  as  agent;  (o)  as  guardian; 
(d)  as  trustee;  (e)  as  tenant  by  the  cur- 
tesy; if)  as  tenant  by  the  entirety;  (g) 
in  wife's  personalty;  {h)  in  homestead; 
(t)  in  community  property;  {j)  arising 
from  right  to  use  and  profits;  (k)  arising 
from  equitable  interest;  {I)  mutual  insur- 
ance company.  657 
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15TBRPLBADIB — JUDOMBNT. 


Marine;  juriadiction  of  admiralty  as  to. 

200,  234 

Validity  of  parol  contracts  for;  policy  as 
mere  evidence  of  contract;  refusal  to  issue 
policy  after  acceptance  of  premium;  right 
of  insured  to  treat  contract  as  rescinded  and 
recover  premiums;  elTect  of  acceptance  and 
retention  of  premium  to  make  company  lia- 
ble. 812 


Noi'Es  AND  Briefs. 

• 

Interpleader;  right  to  demur  to;  motion 
to  make  bill  more  specific;  necessity  that 
bill  set  forth  nature  of  adverse  claim;  ne- 
cessity that  claims  be  adverse  and  of  tho 
same  nature  and  character;  no  right  to 
compel  claimant,  who  has  acquired  title,  to 
interplead.  8$T 

INTERSTATE  COICMEROE  ACT. 

Unlawful  Rebates  and  Discriminations, 
see  Carbiebs. 

INTERSTATE  COMMERCE  COMMIS- 
SION. 

Notes  and  Briefs. 

Interstate  Commerce  Commission;  power 
of,  to  fix  rates.  454 

INTERURBAN  ROAB. 

Notes  and  Briefs. 

Interurban  road;  as  additional  burden  on 
highways;  on  city  streets.  108 

IRRIGATION. 

Notes  and  Briefs. 

Irrigation;  of  agricultural  lands;  con- 
demnation of  land  for.  582 

JUDGMENT. 

Conclusiveness  and  Effect  of  Decisions 
and  AssesRments,  see  Banks,  ;J-5. 

1.  A  decree  in  a  suit  against  a  non- 
resident corporation  as  to  which  the  stat- 
utory notice  has  been  given  will  be  binding 
on  it  although  not  personally  served  witli 
process,  so  far  as  it  affects  property  within 
the  state,  the  persons  entitled  to  the  prop- 
erty being  before  the  court.  Kidd  v.  New 
Hampshire  Traction  Co.    (N.  H.)  574 

2.  One  who  would  attack  in  a  Federal 
court  the  decision  of  a  quasi-judicial  officer 
for  mistake  of  fact  must  proceed  in  equity, 
and  must  allege  and  prove  the  evidence  be- 
fore the  officer  from  which  the  mistake  re- 
sulted, the  way  in  which  it  was  made,  and 
the  fact  that  in  its  absence  his  decision 
would  have  been  othprwise,  before  a  court 
can  enter  upon  a  reconsideration  of  the 
66  L.  B.  A. 


issue  before  the  officer.    Deweese  v.  Smith 
(C.  C.  A.  8th  C.)  971 

OoaelvaiTeness  and  bar. 

3.  A  judgment  in  favor  of  one  who  con- 
tracted to  make  a  street  improvement,  and 
agi^ed  with  the  municipality  to  light  ex- 
cavations for  the  protection  of  travelers  in 
the  highway,  in  a  suit  by  a  traveler  who 
was  injured  by  falling  into  an  unguarded 
excavation,  is  a  bar  to  a  subsequent  suit  to 
hold  the  municipality  liable  for  the  same 
injury.     Anderson  v.  Fleming  (Ind.)        119 

4.  The  fact  that  borrowing  members  of 
an  insolvent  building  and  loan  association 
filed  their  protest  against  a  scheme  of  set- 
tlement agreed  upon  by  a  majority  of  the 
stockholders,  and  were  represented  by  coun- 
sel, who  made  argument  in  support  of  the- 
protest,  does  not  constitute  rea  judicata: 
it  not  ap|)enring  that  they  intervened,  or 
were  in  position  to  control  the  cause  or  to- 
appeal  therefrom,  or  that  any  action  was 
had  by  the  court  upon  the  protest.  Otten- 
soser  V.  Scott  (Fla.)  34^ 

5.  A  judgment  in  favor  of  defendants^,  in 
an  action  of  trespass  to  try  title  to  land 
which  had  been  sold  under  a  judgment  fore> 
closing  a  tax  lien,  and  to  set  aside  the  judg- 
ment, is  not  a  bar  to  a  subsequent  suit  to- 
set  aside  the  sheriff's  sale  for  irregularities- 
upon  equitable  terms  in  which  the  title  i^ 
conceded  to  be  in  the  purchaser,  although 
the  prayer  for  relief  demanded  in  the  second 
suit  might  properly  have  been  joined  as  a  a 
alternative  remedy  by  appropriate  plead- 
ings with  the  one  in  the  former  suit.  Moore- 
V.  Snowball   (Tex.)  745. 

6.  A  judgment  in  favor  of  defendants  in 
a  suit  by  one  stockholder  of  a  corporation 
on  its  behalf  to  compel  a  restoration  to  it 
of  property  alleged  to  have  been  fraudulent- 
ly transferred  by  its  directors,  to  which  the- 
corporation  is  a  party,  is  a  bar  to  a  subse- 
quent suit  by  another  stockholder  to  ob- 
tain the  same  relief.  Hearst  v.  Putnam 
Min.  Co.  (Utah)  784 

7.  The  right  of  a  creditor  having  vari- 
ous claims  against  a  corpo.ration,  to  exact 
payment  from  a  stockholder,  is  not  such  a 
single  and  indivisible  demand  that,  by 
placing  one  such  claim  in  judgment  against 
the  stockholder,  he  is  precluded  from  pro- 
ceeding against  him  upon  the  others.  Man- 
ley  V.  Park-  (Kan.)  907 

8.  A  judgment  for  a  part  of  an  entire, 
indivisible  demand  which  is  due  does  not 
estop  the  plaintiff'  from  maintaining  an- 
other action  for  another  part  of  the  de- 
mand, which  becomes  due  subsequent  to  the 
commencement  of  the  first  action.  Deweese- 
V.  Smith   (C.  C.  A.  8th  C.)  971 

9.  A  judgment  for  a  part  of  an  entire^ 


Jury— Landlord  and  Tenant. 
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indivisible  demand,  all  of  which  is  due  when 
the  action  is  commenced,  is  an  election  to 
take  the  part  in  satisfaction  of  the  whole, 
and  it  estops  the  plaintiff  from  recovering 
the  residue.  Id. 

10.  A  judgment  in  favor  of  the  receiver 
of  an  insolvent  national  bank  for  the  recov- 
ery of  an  assessment  made  by  the  Comp- 
troller of  the  Currency  upon  a  shareholder 
does  not  estop  him  from  maintaining  a  sec- 
ond action  against  the  same  shareholder 
for  another  assessment  which  ha<l  not  been 
made,  or  was  not  due,  when  the  first  action 
was  commenced.  Id. 

Noi*Es  AND  Briefs. 

Judgment;  what  matters  concluded  by; 
extent  of  rule  of  res  judicata,  969 

What  necessary  to  make  judgment  in  one 
case  res  judicata  in  another.  786 

In  action  of  trespass  to  try  title  to  lands 
sold  for  tax  lien;  as  bar  to  subsequent  suit 
to  set  aside  sheriff's  sale  for  irregularities, 
upon  equitable  terms;  where  title  is  con- 
ceded in  second  suit  to  be  in  the  purchaser 
at  tax  sale;  necessity  that  causes  of  action 
must  be  identical  to  make  judgment  in  one 
res  judicata  in  the  other.  745 

Against  one  of  two  joint  tort  feasors;  as 
bar  to  action  against  the  other.  121 

Divorce  decree  as  res  judicata  of  question 
as  to  interest  in  community  property.        60 

JTUBY. 

Irregularities  in  Impaneling,  as  Ground 
for  New  Trial,  see  New  Trial, 
2-4. 

A  statute  allowing  a  peremptory 
cliallenge  of  one  in  four  of  "any  qualified 
jurors  called"  for  the  trial  of  a  cause  refers 
to  those  not  subject  to  challenge  for  cause, 
including  such  as  have  been  substituted  for 
persons  peremptorily  challenged.  Stevens 
V.  Union  R.  Co.  (R.  I.)  465 

Notes  and  Briefs. 

Jury;  quasi- judicial  character  of  acts  of 
jurors.  908 

Qualifications  of  common  juror  at  com- 
mon law;  of  special  jurors.  496 

KENTUCKY. 

Jurisdiction  by  Service  of  Process  on 
Ohio  River,  see  Courts,  1. 

XiABOR  ORGANIZATIONS. 

Validity  of  Statute  Rendering  it  Un- 
lawful to  Discharge  Employee  on 
Ground  of  Membership  in,  see 
Constitutional  Law,  3. 

Notes  and  Briefs. 

Labor  organizations;  statute  forbidding 
66  L.  R.  A. 


discharge  of  employee  because  of  meml^er- 
ship  in;  validity.  186> 

LANDLORD  AND  TENANT. 

Right  of  Lessee  to  Compensation  for 
Injury  to  Property,  see  Eminent 
Domain,  18-20. 

Complaint  in  Action  for  Defective  Con- 
dition of  Premises,  see  Pleading,. 
2-4. 

1.  A  landlord  is  not  liable  for  injury  to 
a  tenant  because  of  defects  in  the  construc- 
tion of  the  building  on  the  leased  premises 
of  which  he  had  no  knowledge,  and  which 
were  so  hidden  that  there  were  no  means  of 
discovering  them  without  undoing  a  portion 
of  the  construction  work.  Whiteley  v.  Mc- 
laughlin  (Mo.)  484 

2.  No  advantage  is  secured  in  an  action 
to  hold  a  property  owner  liable  for  injuries 
to  the  tenant's  child  by  assuming  a  con- 
tract with  the  injured  person,  since  the 
liability  of  the  property  owner  is  greater  to 
a  stranger  than  to  the  tenant  or  his  family. 
Davis  V.  Smith  (R.  I.)  478^ 

3.  A  landlord  is  not  liable  for  the  dam- 
ages resulting  to  the  tenant  or  a  member 
of  his  family  through  sickness  caused  by 
broach  of  his  covenant  to  repair,  either  in 
tort  or  upon  the  contract.  Id, 

4.  An  allegation  of  knowledge  by  the 
agent  of  the  owner  of  a  house  of  a  defective- 
condition  of  the  premises  when  leased  to  a 
tenant  is  not  suf!1cient  to  charge  the  owner 
with  actual  knowledge  of  such  defect,  in  air 
action  to  hold  him  liable  for  fraudulent  con- 
cealment of  the  defects,  if  the  relation  of 
the  agent  to  the  owner  is  not  set  out.        Id. 

5.  A  tenant  who  takes  possession  of 
property  on  which  the  drainage  is  stopped 
so  that  foul,  noxious,  and  unwholesome 
odors  exist  has  no  right  to  continue  his  pos- 
session, thereby  exposing  his  family  to  the 
dangerous  condition,  and  then  hold  the  prop^ 
erty  owner  liable  for  sickness  or  death  which 
may  result  from  exposure,  on  the  ground 
that  he  had  concealed  the  defective  condi- 
tion of  the  premises.  IcL 

Notes  and  Briefs. 

Landlord  and  tenant;  liability  of  land- 
lord for  injury  to  child  of  tenant:  duty  of 
landlord  to  repair;  effect  of  failure  to  repair 
after  promise  to  do  so;  liability  for  nui- 
sance existing  at  time  of  letting;  duty  of 
landlord  to  disclose  concealed  defects;  lia- 
bility for  fraudulent  misstatement.  479 

Liability  of  landlord  for  injury  to  third 
person  because  of  defects  in  premises  at  time 
of  letting;  landlord's  imputed  knowledge: 
liability  for  injury  to  tenant  by  defects:  in 
absence  of  war-ranty  against  them*  484 
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LiBBL  AND  Slander — Limitation  of  Actions. 


Implied  covenant  by  lessor  for  quiet  en- 
joyment of  lessee;  lease  from  city  of  lot 
abutting  on  highway;  lessee's  right  to  re- 
cover for  damages  by  construction  of  rail- 
way in  street;  where  railway  constructed 
under  authority  of  city.  625 

LIBEIi  AKB   SUUTBER. 

Power  of  liegislature  to  Abrogate  Lia- 
bility  for    Punitive    Damages,    see 

CONSTITUTIONAL  LaW,  7. 

Validity  of  Statute  Limiting  Liability 
to  Special  Damages  Inflicted,  see 
Constitutional  L\w^,  8. 

Discrimination  against  Other  Publish- 
ers by  Statute  Limiting  Lfability 
of  Particular  Publishers,  see  Con- 
stitutional Law,  12. 

See  also  Damages;  Pleading,  6,  17. 

1.  A  newspaper  publication  stating  that 
a  man  is  a  eunuch  is  actionable  per  se. 
Eckert  v.  Van  Pelt  (Kan.)  266 

2.  It  is  libelous  per  se  to  charge  an  offi- 
cial intrusted  with  the  duty  of  purchasing 
Kupplies  for  a  public  institution  with  pay- 
ing more  for  artJcIes  purchased  than  they 
were  worth,  and  receiving  commissions  upon 
the  transactions,  and  pay  for  his  time  in  ex- 
ces?  of  what  he  is  allowed  by  law.  Osborn 
V.  I^ach   (N.  C.)  048 

3.  The  publication  of  libelous  matter  is 
not  privileged  merely  because  the  acts  upon 
which  the  charge  is  founded  are  to  become 
the  subject  of  legal  proceedings.  Id. 

4.  Failure  to  give  the  notice  required 
by  statute  to  the  publisher  of  a  libel  for  the 
purpose  of  enabling  him  to  make  a  retrac- 
tion and  escape  liability  for  punitive  dam- 
ages is  not  a  ground  for  dismissing  an  ac- 
tion for  actual  damages,  since  such  damages 
might  be  recovered  notwithstanding  the  ab- 
sence of  notice.  Id. 

5.  One  assailing  the  reputation  or  busi- 
ness of  another  in  a  public  newspaper  can- 
not justify  it  on  the  ground  that  it  was  a 
mere. jest,  unless  it  is  perfectly  manifest 
from  the  language  employed  that  it  could  in 
no  respect  be  regarded  as  an  attack  upon 
the  reputation  or  business  of  the  person  to 
whom  it  related.  Triggs  v.  Sun  Printing  & 
Pub.  Asso.  (N.  Y.)  612 

6.  The  public  right  of  comment  or  crit- 
icism upon  the  acts  of  an  author  and  in- 
structor in  a  universitv  does  not  extend  to 
an  attack  upon  him  individually,  or  justify 
defamation  of  his  character.  Id. 

Notes  and  Bbiefs. 

Libel ;  statute  limiting  recovery  for,  where 

retraction  is  made;  validity;  when  limited 

to  publications  in  newspapers  and  periodi- 

-cals.  649 
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Definition  of;  what  words  actionable; 
criticism  of  college  professor  and  author  as. 

616 

Privilege  of  communications  made  in  self- 
defense;  statement  that  man  is  a  eunuch 
as  libelous  per  ae;  effect  of  mutual  vitupera- 
tion on  right  to  recover  for  libel ;  what  con- 
stitutes libel  per  ae  generally;  only  actual 
damages  recoverable  for  words  not  action- 
able per  «e,  in  absence  of  express  malice: 
damages  for  mental  pain  and  suffering  as 
actual  damages.  267 

UCEH8E. 

1.  A  municipal  corporation  may  exact  a 
license  fee  for  the  privilege  of  maintaining 
in  the  highway  poles  to  carry  electric  wires 
if  the  foe  is  no  more  than  is  necessarv  to 
cover  the  expense  of  issuing  the  license,  and 
expense  of  police  supervision  of  the  poles 
and  wires.     Ft.  Smith  v.  Hunt  (Ark.)       2.38 

2.  A  municipal  corporation  cannot  enter 
into  a  contract  to  permit  the  erection  in  its 
streets  of  poles  to  carry  electric-light  wires 
which  will  deprive  it  of  the  power  to  exact 
a  license  fee  to  cover  the  expense  of  the 
police  super>'ision  of  the  poles  and    wires. 

Id. 


LIENS. 


Notes  and  Briefs. 


Liens ;.  vendor's  lien  for  purchase  price  of 
railroad  rails.  44 

UFE  ESTATES. 

See  Powers. 

LIFE  TENANTS. 

See  also  Remainders. 
A  purchase  by  the  life  tenant  of  a  tax 
title  to  the  property  from  one  who  purchased 
at  a  sale  made  possible  by  his  own  default 
in  failing  to  pay  the  taxes  when  due 
amounts  merely  to  a  redemption  from  the 
tax  sale,  and  restores^  not  only  his  own 
rights,  but  those  of  the  remainder-man. 
Crawford  v.  Meia  (Iowa)  154 

LIMITATION  OF  ACTIONS. 

1.  Mere  ignorance  of  the  existence  of 
the  facts  constituting  a  cause  of  action  does 
not  prevent  the  running  of  the  statute  of 
limitations.     Davis  v.  Boyett  (Ga.)  258 

2.  A  father's  cause  of  action  for  the  se- 
duction of  his  daughter  arises,  so  as  to  start 
the  running  of  the  statute  of  limitations, 
when  the  act  of  seduction  is  complete,  and 
not  when  he  discovers  that  his  daughter  has 
been  seduced.  Id. 

3.  The  statute  of  limitations  does  not 
commence  to  run  against  the  enforcement  of 
the  entire  liability,  or  against  the  enforce- 
ment of  any  particular  portion  of  the  lia- 


Limitation  of  Liability — Mastbr  and  Sbkvant. 
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Ijilityi  of  the  shareholder  of  a  national  bank 
to  pay  its  debts,  until  the  time  when  the 
Comptroller  of  the  Currency  has  declared 
the  entire  liability,  or  the  particular  portion 
of  it  in  isKue,  to  be  due.  Deweese  v.  Smith 
(C.  C.  A.  8th  C.)  971 

4.  A  defendant  may  avail  himself  of  the 
defense  of  the  statute  of  limitations,  at  the 
trial  term  of  the  case,  by  a  motion  to  dis- 
miss the  plaintiff's  petition,  when,  from  its 
allegations,  the  cause  of  action  appears  to 
be  barred  by  the  statute.  Davis  v.  Boyett 
(Ga.)  258 

5.  A  good-faith  claim  of  right,  based  on 
color  of  title,  is  sufficient  to  set  in  motion 
the  statute  of  limitations  in  favor  of  one  in 
poMsession  of  real  estate,  although  a  critical 
examination  of  the  records  would  show  de- 
fects in  his  title,     Crawford  v.  Meis  (Iowa) 

154 
Notes  and  Briefs. 

Limitation  of  actions:  when  statute  be- 
:gins  to  run  against  divorced  wife's  interest 
in  community  property;  rule  of  equity  as  to 
limitations  the  same  as  that  prevailing  in 
analogous  cases  in  actions  at  law.  60 

When  limitations  begin  to  run  against 
father's  right  of  actjon  for  seduction  of 
<iaughter.  258 

When  right  of  action  on  assessment 
against  stockholder  accrues.  974 

UOflTATION  OF  I.IABIUTT. 

Conflict  of  Laws  as  to,  see  Conflict  of 

Laws,  1. 

XIVE  STOCK. 

Carriage  of^  see  Carriers,  10. 

IiODOE. 

Scope  of  Authority  of  Local  and  Su- 
preme Lodges,  see  Benevolent  So- 
cieties. 

I.OTTERT. 

A  distribution  of  prizes  to  those  who 
shall  make  the  closest  estimate  of  the  num- 
ber of  cigars  on  which  a  tax  is  paid  during 
iBi  specified  month  is  made  by  chance,  within 
the  meaning  of  a  statute  defining  a  lottery 
as  a  scheme  for  the  distribution  of  prop- 
-erty  by  chance  to  persons  who  have  paid, 
or  agree  to  pay,  a  valuable  consideration 
for  the  chance.  People  ex  rel.  E)lison  v. 
Lavin  (N.  Y.)  601 

Notes  and  Briefs. 

Lottery;  what  constitutes:  distribution  of 
piizes  to  persons  Bucce<«sful  in  guessing  con- 
test as.  601 

HAUCE. 

Notes  and  Briefs. 

Malice ;  as  presumption  of  law.  355 

Definition  of.  .    487 

«6  L.  R.  A.  60 


MAHDAMXrS. 

Mandamus  will  lie  to  compel  payment 
by  the  county  treasurer  of  the  salary,  during 
the  time  he  retains  possession  of  the  office, 
of  the  superintendent  of  a  county  peniten- 
tiary whom  the  commissioners  have  at- 
tempted to  remove  from  office  under  an  in- 
valid statute.  People  ex  rel.  Corscadden  v. 
Howe  (N.  Y.)  ,      664 

Notes  and  Briefs. 

Mandamus;  to  compel  payment  of  salary 
to  officer;  where  his  removal  was  attempted 
under  invalid  statute;  right  to  determine 
constitutionality  of  statute  in  mandamus 
proceeding.  665 

To  compel  restoration  of  child  to  school 
privileges.  167 

MANUFACTURE. 

Restraining  Manufacturer  from  Method 
of  Operating  Furnace,  see  Injunc- 
tion, 10. 

MARGIN. 

Indictment  for  Selling  Futures,  see  IN- 

DICrMENT,   etc. 

See  also  Gaming. 

MARRIAGE. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Liability  of  Sureties  on  Bond  of  Serv- 
ant, see  Bonds. 

Liability  of  Carrier  to  Passenger  for 
Malicious  Conduct  of  Conductor, 
see  Carriers,  2. 

Constitutionality  of  Statute  Forbidding 
Discharge  of  Employee  on  Ground 
of  Membership  in  I^bor  Union,  see 

CONSTITITIONAL  LaW,   3. 

Consideration  to  Support  Release  of 
Liability  for  Injuries,  see  Con- 
tracts, 5,  6. 

EmplojTuent  of  Independent  Contractor, 
see  HioinvAYS,  6. 

Notice  to  Servant  as  Constituting  No- 
tice to  Master,  see  Notice,  5. 

Liability  of  Kailroad  Companies  to  Em- 
ployees of  Lessee,  see  Railroads. 

1.  One  employed  on  the  platform  of  a 
car  carrying  a  pile  driver,  whose  duty  is  to 
remove  the  props  from  the  uprights  or  leads 
when  it  becomes  necessary  to  lower  them  to 
move  the  car.  and  who  cannot  see  whether 
tlie  rope  is  properly  attached  to  their  lower 
ends  1o  control  their  descent,  is  justified  in 
assuming  that  such  is  the  fact  when  he  re- 
ceives the  order  to  remove  the  props,  and 
in  acting  ufjon  that  assumption.  Illinois  S. 
R  Co.  V.  Marshall  (111.)  297 

2.  A  master  is  liable  for  injuries  to  his 
<orvant    caused    by    the    negligence    of    hig 
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foreman  in  giving  an  order  which  cannot  be 
safely  obeyed  because  of  the  negligence  of 
the  same  person  in  failing  to  perform  an 
act  as  fellow  servant  of  the  person  injured, 
and  which  should  have  been  performed  be- 
fore the  order  was  given.  Id. 

3.  A  person  placed  by  a  railroad  com- 
pany in  charge  of  the  operation  of  a  pile 
driver  And  the  car  upon  which  it  is  carried, 
with  discretion  to  determine  when  to  remove 
the  apparatus  from  the  main  track  to  avoid 
passing  trains,  and  the  method  of  doing  so, 
and  with  authority  to  direct  the  acts  of  the 
other  employees  in  accomplishing  that  pur- 
pose, is,  with  regard  to  that  matter,  a  fore- 
man or  vice  principal.  Id. 

4.  Employees  cannot,  as  matter  of  law, 
be  pronounced  fellow  servants  during  the 
performance  of  a  particular  act  when  the 
evidence  as  to  the  facts  is  conflicting,  and 
the  evidence  and  the  legitimate  conclusions 
to  be  drawn  from  it  are  not  such  that  all 
reasonable  men  would  agree  that  such  was 
their  relation.  Id. 

5.  An  employee  cannot  recover  damages 
from  a  railroad  company  for  an  injury  prox- 
imately ca\ised  by  his  violation  of  a  penal 
statute  or  municipal  ordinance,  even  though 
the  employer  may  have  directed  the  em- 
ployee to  violate  the  law,  or  may  have  sanc- 
tioned the  continuance  of  a  custom  amount- 
ing to  a  contravention  of  the  law.  Little 
v.  Southern  R.  Co.  (Gra.)  509 

6.  The  rules  of  a  railroad  company  for 
the  government  of  its  employees  are  not 
obligatory,  as  such,  upon  those  who  do  not 
know  them  and  to  whom  they  have  not  been 
promulgated.  Id. 

7.  An  employee  cannot  recover  from  a 
railroad  company  if  he  is  negligent,  and  his 
negligence  appreciably  contributes  to  his 
injury.  Id. 

Injuries  to  third  persona. 

8.  An  act  done  by  a  servant  while  en- 
gaged in  the  work  of  his  master,  but  entirely 
disoDnnected  therefrom, — not  as  means  or 
for  the  purpose  of  performing  that  work, 
but  solely  for  the  accomplishment  of  the 
independent,  malicious,  or  mischievous  pur- 
pose of  the  servant, — is  not  in  any  sense  the 
act  of  the  master ;  and  for  injuries  resulting 
to  a  third  person  from  such  an  act  the  serv- 
ant alone  is  responsible.  Evers  v.  Krouse 
(N.  J.  Err.  &  App.)  592 

Independent  eontraetors. 

9.  One  is  not  relieved  from  liability  for 
injuries  negligently  caused  by  blasting  by 
the  fact  that  he  has  employed  an  independ- 
ent contractor  to  do  the  work,  if  he  is  him- 
self controlling  the  work  in  whole  or  in 
part,  and  the  character  of  the  negligence  is 
66  L.  R.  A. 


such  as  to  render  him  responsible  for  it, 
Louisville  &  N.  R.  Go.  v.  Tow  (Ky.)  941 

Notes  Ain>  Briefs. 

See  also  Railboaos;  Release. 

Master  and  servant;  injury  to  city  em- 
ployee by  failure  to  provide  safe  place  to 
work.  182 

Liability  of  city  for  negligence  of  inde- 
pendent contractor  employed  to  make  public 
improvement.  119 

Validity  of  statute  forbidding  discharge 
of  employee  because  of  membership  in  labor 
union:  restription  of  hours  of  work  in  un- 
derground mines  and  smelters.  186 

Who  are  fellow  servants;  when  employee 
is  vice  principal  of  master;  assumption  of 
risk  of  negligence  of  other  than  fellow  serv- 
ants;  injury    in    obeying  direct  command. 

30O 
Binding  eiTect  of  rules  of  master  on  em- 
ployee ignorant  thereof ;  eifect  on  employee** 
right  to  recover  for  injury  by  violation  of 
statute;  where  master  has  directed  or  sanc- 
tioned siit^h  violation.  510 

Liability  for  injury  by  act  of  servant: 
not  connected  with  business  of  master, 
though  committed  while  engaged  therein: 
no  implied  authority  by  master  to  sen-ant 
to  do  illegal  act.  59^ 

Liability  for  negligence  of  independent 
contractor:  where  master  retains  control  of 
work  in  whole  or  in  part;  binding  effect  on 
master  of  acts  of  servant  beyond  scope  of 
employment.  941 

Liability  of  employer  for  injuries  occur- 
ring in  performance  of  work  by  independent 
contractor,  where  employer's  o>vn  act  is  a 
proximate  cause  of  the  injury: — (I.)  Scopp* 
of  note;  (II,)  employment  of  contractor 
who  is  incompetent  or  otherwise  unfit : 
(III.)  nonperformance  by  employer  of  duti<*^ 
not  cast  by  the  contract  upon  the  con- 
tractor; (IV.)  employer's  tortious  act  ci>- 
operating  with  that  of  the  contractor  to  pro- 
duce the  injury;  (V.)  failure  to  remedy  a 
nuisance;  (VI.)  active  interference  with  the- 
work;  (VII.)  employer's  ratification  or 
adoption  of  the  contractor's  tort.  941 

Liability  of  employer  for  acts  of  inde- 
pendent contractor,  where  injuries  result 
from  nonperformance  of  absolute  duties  of 
employer:  —  (I.)  Scope  of  note;  (II.)  in 
general :  ( III. )  duty  to  comply  with  stat- 
ute; (IV.)  duty  of  municipality  to  keep 
highways  in  safe  condition:  (a)  in  general; 
(6)  liability  incurred  where  contractor  is 
employed  by  municipality  itself;  (c)  liabil- 
ity incurred  where  contractor  is  employed 
by  private  person;  (d)  necessity  of  show- 
ing that  the  municipality  had  notice  of  the 
dangerous  conditions;    (V.)   duties  imposed 
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on  grantees  of  special  privileges  In  respect 
to  highways;  (VI.)  duties  incident  to  the 
exercise  of  corporate  and  other  franchises:  : 

(a)  in  general;  {b)  liability  in  respect  to 
construction  work;  (c)  liability  in  respect 
to  the  operation  of  the  completed  plant:  ( 1 ) 
liability  of  railway  companies  in  general; 

(2)  liability  of  raih^Tiy  companies  consid- 
ered with  reference  to  the  legality  of  the 
contractual  arrangements;  (3)  liability  of 
companies  other  than  those  operating  rail- 
ways; (VII.)  duty  to  see  that  no  nuisance 
is  created  or  maintained;  (VIII.)  duty  to 
insure  safety;  (IX.)  duty  to  avoid  inter- 
fering with   the   right  of  lateral   support; 

(X.)  duty  not  to  impede  the  public  use  of 
highways ;  ( XI. )  duties  assumed  by  express 
contract;  (XII.)  duties  arising  out  of  im- 
plied contract:    (a)   carriers  of  passengers; 

(5)  consignees  of  goods  conveyed  on  rail- 
ways ;  ( c)  persons  giving  public  exhibitions ; 

{d)  masters;  {e)  landlords;  (XIII.)  duty 
to  rebuild  party  wall.  119 


1«  Damnum  absque  injuria.  Todd  v. 
York  County  (Neb.)  561;  Houston  &  T.  C. 
R.  Co.  V.  East   (Tex.)  738 

2.  One  must  so  use  his  own  rights  as  not 
to  infringe  upon  the  rights  of  another. 
Fordham  v.   Northern   P.   R.   Co.    (Mont.) 

556 

3.  Qui  jure  suo  utitur  neminem  Isedit. 
American  Press  Asso.  v.  Daily  Story  Pub. 

Co.  (C.  C.  A.  7th  C.)  444 

» 

4.  Sic  utere  tuo,  etc.  Fordham  v.  North- 
ern P.  R.  Co.  (Mont.)  566 


As  Condition  of  Granting  Street  Rail- 
road Franchise,  see  Street  Rail- 
roads. 

w 

MII.UNG  IN  TBAN8IT. 

See  Carriers,  14. 


Notes  and  Briefs. 

Mines;  dealings  with  mining  property  not 
governed  by  rules  applying  to  property  of 
ordinary  character.  788 


Notes  and  Briefs. 

I^Iistake ;  equitable  relief  in  case  of ;  where 
mistake  is  one  of  law.  422 


MONET  HAD  AKB  RECEIVED. 

Action  to  Recover,  see  Assumpsit. 
66  L.  R.  A. 


MORTGAGE. 

Notice  to  Mortgagee  as  to  Fact  of 
Mortgagor's  Marriage,  see  Notice, 
4. 

See  also  Building  and  Loan  Associa- 
tions. 

Notes  and  Briefs. 

Mortgage ;  effect  of,  on  railroad  structures 
erected  on  mortgaged  premises ;  when  super- 
structure of  railroad  is  subject  of  mort- 
gage. 43 

On  vessel;  jurisdiction  of  admiralty  as  to. 

200,   234 

Of  entirety  property;  to  secure  debts  of 
husband  or  third  party.  633 

MOTIVE. 

As  Essentia]   to  Justify  Conviction,   see 
Criminal  Law,  1. 

MUNICIPAI.  CORPORATIONS.. 

Illegality  of  Ordinance  as  Affecting 
Question  of  Bribery  in  Securing 
Its  Passage,  see  Bribery. 

Liability  for  Defective  Bridge,  see 
Bridges. 

Judgment  in  Favor  of  Contractor  in 
Action  against  Him  for  Personal 
Injuries  as  Bar  to  Suit  against 
Municipality,  see  Judgment,  3. 

License  Fee  for  Privilege  of  Maintain- 
ing Wires  in  Highway,  see  License. 

Mileage  Tax  as  Condition  of  Granting 
Street  Railroad  Franchise,  see 
Street  Railroads. 

Purchase  of  Municipal  Waterworks,  see 
Waitrs,  2. 

See  also  Highways. 

1.  Courts  cannot  indulge  the  presump- 
tion that  an  ordinance  was  passed  for  an 
illegal  purpose,  when  it  was  apparent  that  it 
could  be  done  legally.  Chicago  General  R. 
Co.  V.  Chicago  (111.)  959 

2.  An  ordinance  prohibiting  the  emission 
of  dense  smoke  within  the  corporate  limits 
of  a  city  is  a  valid  exercise  of  the  police 
power  of  the  municipality.  St.  Paul  v. 
Haugbro  (Minn.)  441 

3.  A  municipal  corporation  which,  upon 
its  organization,  accepts  parks  which  have 
been  laid  off  and  dedicated  by  those  who  laid 
out  the  town  site  and  with  reference  to 
which  lots  have  been  sold,  and  which  asserts 
title  to  them  by  suits  to  establish  such  title 
and  to  remove  encroachments  therefrom,  is 
estopped  from  subsequently  denying  that 
one  of  the  tracts  is  a  public  park.  Riverside 
V.  Maclean  (111.)  288 

4.  The  cost  of  constructing  a  plant  to 
supply  itself  with  water  or  light  is  not  an 
ordinary  or  necessary  expense  of  a  municj- 
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pal  corporation.    Voss  v.  Waterloo    Water 
Co.  (Ind.)  95 

5.  A  town  cannot  evade  a  constitutional 
provision  limiting  its  power  to  incur  in- 
debtedness by  contracting  for  a  water  and 
light  supply,  with  a  corporation  of  which  it 
is  to  own  practically  all  the  subscribed 
stock,  and  which  Ib  to  issue  bonds  to  be 
paid  by  money  raised  by  general  and  special 
taxes  levied  by  the  town  and  nominally  de- 
voted to  the  payment  of  rentals,  but  which 
are  in  fact  to  be  applied  to  interest  on  the 
liondH  and  the  creation  of  a  sinking  fund  for 
their  retirement.  Id. 

(i.  A  Htiitute  authorizing  a  municipal  cor- 
}>oration  to  subscribe  for  stock  in  a  corpora- 
tion organized  to  construct  a  system  of 
waterworks  within  its  limits,  and  to  issue 
bonds  and  pay  therefor,  does  not  authorize 
it  to  issue  bonds  to  pay  for  stock  subscribed 
to  a  corporation  organized  to  furnish  both 
water  and  light  to  the  tow*n  for  public  and 
private  use.  Id. 

7.  That  a  portion  of  a  city  building  is 
devoted  to  the  housing  of  several  of  the 
executive  departments  of  the  city,  such  as 
the  water  department,  collector,  and  street 
superintendent,  which  collect  money  for 
tlie  citv,  does  not  take  it  out  of  the  rule 
that  the  municipality  is  not  liable  for  the 
negligence  of  those  to  whom  are  intrusted 
the  care  and  custody  of  buildings  used  ex- 
clusively for  the  performance  of  duties  im- 
posed upon  the  municipality  by  statute. 
Kelly  V.  Boston   (Mass.)  429 

8.  A  municipal  corporation  is  perform- 
ing a  ministerial  public  duty  in  maintain- 
ing a  fire  station,  and  is  liable  in  damages 
t(»  an  employee  for  personal  injuries  sus- 
tained, resulting  from  a  neglect  on  the 
])art  of  the  corporation  to  furnish  him  a  rea- 
sonably safe  place  in  which  to  work.  Bow- 
den  V.  Kansas  City  (Kan.)  181 

Notes  and  Briefs. 

Muniei})al  corporations;  water  or  light 
plint  as  neceasarj'  expense  of;  issuing  bonds 
to  pay  cost  of:  as  creation  of  debt  within 
coiistitutionnl  inhibition.  95 

Right  of,  to  transfer  contract  to  purchase 
waterworks;  option  to  purchase,  as  property 
held  in  trust  for  public.  117 

Liability  for  failure  to  keep  streets  in 
repair:  maintenance  of  fire  station  as  per- 
formance of  ministerial  duty;  liability  for 
injury  to  employee  from  failure  to  keep  sta- 
tion in  safe  condition;  for  injury  to  em- 
ployee in  waterworks  department.  182 

Duty  to  keep  streets  and  bridges  in  safe 
condition ;  right  of  traveler  to  presume  that 
they  are  safe.  334 

Liability  for  negligence  of  persons  in  em- 
66  L.  R.  A. 


ploy  of;   for  negligence  in  management  of 
city  building;  when  used  partly  for  profit. 

429 

Validity  of  ordinance  prohibiting  emission 
of    dense    smoke    within    corporate    limits. 

441 

Right  to  exact  mileage  tax  from  street 
railway  as  condition  of  right  to  use  street: 
no  right  to  violate  by  ordinance  constitu- 
tional right  of  equal  protection:  necessity 
tliat  license  in  ordinance  be  uniform ;  powers 
of,  limited  to  those  expressly  granted  or  nec- 
essarily implied.  960 

Liability  for  injury  to  person  where  run- 
away horse  comes  into  collision  with  defect 
in  highway;  negligence  in  failing  to  place 
signal  or  barrier  at  open  swing  bridge.  916 

MUTUAL  BENEFIT  80CIETT. 

See  Benevolent  Societies. 


Notes  and  Brusis. 

Xaphtha;  as  a  "dangerous  agency;"  neg- 
ligence in  handling;  liability  for  injury 
caused  thereby.  792 

NATIONAI.  BANKS. 

See  Banks. 

IfEOUOENCE. 

Injury  to  Passenger,  see  Carriers. 

Liability  of  Municipality,  see  Munici- 
pal Corporations,  7,  8. 

Questions  for  *lur\\  see  Trial. 

8ee  also  Carriers:  Highways;  Master 
AND  Servant:  Proximate  Cause; 
Street  Railroads. 

1.  Negligence  of  a  landowner  in  exercis- 
ing his  right  to  drain  surface  waters  from 
his  land  renders  him  responsible  to  those 
injured  by  his  negligent  acts.  Todd  v.  York 
County  (Neb.)  561 

2.  One  delivering  gas  naphtha  to  a  con- 
signee in  a  tank  car  provided  by  himself  is 
liable  in  ca^e  a  servant  of  the  consignee, 
whose  duty  is  to  unload  the  car,  is  killed  by 
an  explosion  due  to  the  fact  that  the  car 
is  in  such  defective  condition  that  defendant 
cannot  imload  it  in  the  ordinary  way  with 
safety.  Standard  Oil  Co.  v.  Wakefieldj^ 
Admr.  (Va.)  702 

3.  The  seller  of  a  sidesaddle  to  a  hus- 
band is  under  no  duty  to  the  wife,  for  whose 
use  he  knows  it  to  have  been  purchased, 
which  will  render  him  liable  to  her  for  neg- 
ligence in  its  defective  construction.  Brag- 
don  V.  Perkins-Campbell  Co.  (C.  C.  A.  7th 
C.)  924 

Notes  and  Briefs. 

Negligence;  violation  of  statute  or  or- 
dinance as  n^Iigenoe  per  se,  510 


Negotiable  Paper— Notice. 
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Contributory;  of  small  child.  3«34 

In  delivering  naphtha  in  defective  car; 
liability  for  death  of  servant  by  explosion 
when  attempting  to  unload;  negligence  of 
oouRignee  in  attempting  to  unload  after  din- 
t-overing  defect:  general  rule  as  to  liability 
of  one  guilty  of  wrongful  act  for  injuries 
not  the  immediate  result  thereof;  for  im- 
ex peeled  injuricM.  792 

What  is  groHs  negligence:  right  to  recover 
for  injury  caused  by  lack  of  ordinary  care 
where  gross  negligence  is  alleged:  contribu- 
tory negligence;   as  question   for  jury.  913 

Liability  of  seller  of  defective  article  for 
injury  thereby  to  third  jierson;  in  absence 
of  fraudulent  representations.  924 

KEGOTIABLE  PAPER. 

See    Bills    and    Notes,    Notes    and 
Briefs. 

HEW  TBIAIu 

1.  Legatees  of  the  distrihutee  of  an  in- 
testate, who  were  not  given  notice  of  a  pro- 
ceeding to  establish  a  claim  against  the  in- 
testate estate  for  the  payment  of  which  their 
legacies  will  be  required,  should  be  allowed 
a  new  trial  of  an  action  brought  to  establish 
a  claim  against  such  estate,  under  a  statute 
giving  a  right  to  a  new  trial  for  want  of 
actual  notice  to  any  defendant  when  a  just 
defense  in  whole  or  in  part  exists,  where 
the  claim,  as  allowe<l.  is  nearly  double  the 
amoimt  presented  to  the  administrator  with- 
in the  time  allowed  for  the  presentation  of 
claims,  and  the  payment  of  a  note  which  is 
alleged  to  have  been  given  in  satisfaction 
of  the  claim  was  not  pleaded  in  the  action, 
and,  although  given  in  evidence,  was  wholly 
withdrawn  from  consideration.  Winchell  v. 
Sanger  (Conn.)  935 

2.  The  allowance  of  more  peremptory 
challenges  than  the  statute  allows  is  not 
ground  for  new  trial  in  favor  of  one  who 
has  had  a  fair  trial  notwithstandins?  the 
error.     Stevens   v.    Inion    R.   Co.    (R.    l.) 

465 

3.  The  excusing  of  a  juror  by  the  court 
of  its  own  motion  in  a  criminal  case  is  not 
ground  for  a  new  trial  in  favor  of  accused, 
where  it  does  not  appear  that  he  did  not 
have  a  fair  and  impartial  trial  by  a  com- 
jietent  jury,  that  the  state  had  exhausted 
all  its  challenges,  or  that  by  the  action  of  the 
court  the  panel  was  depleted.  Keady  v. 
People   (Colo.)  '  353 

4.  One  convicted  of  crime  is  entitled  to 
a  new  trial  where  the  sheriff,  after  the  cast* 
had  been  submitted  to  the  jury,  divided  them 
into  three  groups,  and  locked  them  in  sepa- 
rate rooms  on  different  floors  of  the  hotel 
for  the  night,  notwithstanding  the  court  had 
directed  him  to  keep  them  together,  in  ac- 
6(5  L.  R.  A. 


cordance  with  the  provisions  of  the  stat- 
ute, unless  it  is  affirmatively  shown  that  no 
prejudice  resulted  therefrom.  People  v. 
Adams  (Cal.)  247 

Notes  and  Briefs. 

New  trial :  of  action  to  establish  claim 
against  estate:  right  to,  of  legatees  whose 
legacies  must  contribute  to  payment  of; 
where  they  had  no  notice  of  action  and  have 
A  just  defense  thereto.  938 

NONSUIT. 

See  Trial. 

NOTICE. 

Adverse   Claim,   see  Adverse    Posses- 
sion, 2.  3. 
Kfllect  of  Omission  of  Copj'right  Notice, 

set*  COPYKIOIIT. 

1.  Notice  of  the  right  of  a  person  claim- 
ing title  under  the  consignee,  to  have  the 
goods  delivered  to  him,  when  given  to  the 
agent  of  the  carrier  charged  with  the  duty 
of  delivering  freight,  is  notice  to  the  car- 
rier. National  Newark  Bkg.  Co.  v.  Dela- 
ware, L.  &  W.  R.  Co.   (N.  J.  Err.  &  App.) 

50."> 

2.  One  loaning  money  on  security  of  a 
mortgage  upon  property  held  by  a  man  and 
wife  by  entireties  until  a  few  days  before 
applicaticm  was  made  for  the  loan,  and  then 
conveyed  by  her  to  him  through  a  trustee- 
for  a  nominal  consideration,  without  any  in- 
quiry as  to  the  cause  of  transfer,  is  diarged 
with  notice,  where  inquiiy  would  ha\'e  dis- 
closed that  the  convevance  was  made  to 
evade  the  statute  forbidding  the  woman  to 
enter  into  a  contract  of  suretyship.  Webb 
V.  John   Hancock  Atut.  L.   Ins.   Co.    (Ind.> 

63:r 

3.  Notice  to  a  person,  actual  or  con- 
structive, in  a  particular  transaction,  of  a 
fact  which  exempts  another  from  liability  in 
that  tranr^action,  is  notice  in  all  sul>sequent 
transactions  of  the  same  character  lx»tween 
the  same  parties  in  relation  to  the  sann* 
subject-matter.  Id. 

4.  (Constructive  notice  from  the  record"* 
in  the  chain  of  title,  that  a  mortgagor  was 
married  at  a  certain  date,  does  not  chargi» 
the  mortgagcH'  with  notice  that  he  is  married 
at  the  time  of  executing  the  mortgage  four 
years  later.  Id. 

5.  Kiiowh*dge  gained  by  the  foreman  of 
the  warehouse  of  a  vendor  of  gas  naphtha 
in  assisting  a  consignee  in  unloading  defec- 
tive cars,  in  accordance  with  an  under- 
st<inding  between  the  parties,  as  to  the  con- 
ditions under  which  the  cars  are  unloade<I 
by  the  consignee,  is  chargeable  to  his  em- 
ployer, so  as  to  require  the  latter  to  deliver 
naphtha  in  cars  which  can  be  unloaded  safe- 
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\y  under  such  conditions.     Standard  Oil  Co. 
V.  Wakefield's  Admr.  (Va.)  792 

HXnSAHCES. 

Liability  of  Oilicers  Destroying  Property 
as  a  Nuisance,  see  Health. 

Ck>nclusiveness  of  Determination  of 
Health  Officer,  see  Health,  1. 

Restraining  Manufacturer  from  Chang- 
ing Method  of  Operating  Furnace, 
see  Injunction,  10. 

Prevention  of,  see  Municipal  Corpora- 
tions, 2. 

See  also  Prize  FightiIyo,  3. 

Notes  and  Briefs. 

Nuisance ;  right  of  action  by  private  party 
to  abate;  structure  erected  below  high-water 
mark  in  tide  waters  as.  242 

Effect  of  locating  residence  near,  on  right 
to  recover  for.  712 

Privy  as;  pollution  of  atmosphere  as.    480 
Smoke  as.  442 


OFFICERS. 

Liability  of  Officers  Destroying  Property 
as  a  Nuisance,  see  Health. 

Bestraining  Removal  of  Officer,  see  In- 
junction, 8. 

1.  The  term  of  a  public  officer  which  is 
fixed  by  the  Constitution  at  not  more  than 
six  years  in  a  period  of  eight  years  cannot 
be  increased  by  an  act  of  the  legislature 
which  operates  to  postpone  the  date  of  his 
Huccesfior's  election  so  as  to  permit  him  to 
hold  over  beyond  the  six-year  period.  Gem- 
mer  v.  State  ex  rel.  Stephens  (Ind.)  82 

2.  A  constitutional  provision  that  a  pub- 
lic officer  shall  hold  office  for  the  constitu- 
tional term  and  "until  his  successor  is 
elected  and  qualified"  does  not  empower  the 
legislature  to  fix  the  time  at  which  a  term 
of  office  shall  begin  so  as  to  permit  the  pre- 
vious incumbent  to  hold  bevond  the  consti- 
tutional  limit  of  his  term.  Id. 

Notes  and  Briefs. 

Officers;  what  officers  act  in  a  quasi-judi- 
cial capacity;  liability  for  errors  in  judg- 
ment; liability  of  health  officers  for  bona 
fide   destruction  of  property    as    nuisance. 

908 

Mandamus  to  compel  payment  of  salary 
to;  in  case  of  attempted  removal  under  in- 
valid statute;  property  right  in  public  of- 
fice: injunction  to  restrain  invalid  acts  of 
public  officer.  605 


OIL. 


Notes  and  Briefs. 


Oil;  right  to  condemn  land  for  pipe  line. 

582 
6G  L.  R.  A, 


OPUflOH  EVIDEHCE. 

See  Evidence. 

ORDINAHCE. 

See  Municipal  Corporations. 

PARENT  AND   CHILD. 

Action  for  Seduction  of  Daughter,  see 
Limitation  of  Actions. 

1.  A  father  is  not  liable  for  a  tort  of  his 
minor  child,  with  which  he  was  in  no  wav 
connected,  which  he  did  not  ratify,  and  from 
which  he  did  not  derive  any  benefit.  Chas- 
tain  V.  Johns   (6a.)  953 

2.  A  father  is  not  liable  for  injury 
caused  by  the  wrongful  act  of  his  minor 
son,  who,  while  sprinkling  his  father*s  lawn, 
mischievously  turned  the  hose  on  a  horse 
standing  in  front  of  the  premises,  frighten- 
ing him  so  that  he  broke  loose  and  ran 
away.     Evers  v.  Krouse  (N.  J.  Err.  &  App.) 

592 
Notes  and  Briefs. 

Parent    and    child;     rights    of    adopted 
child;   as  heir  by  right  of  representation. 

437 

Liability  of  parent  for  child's  tort.        958 


Notes  and  Briefs. 

Parks;  dedication  of  land  for;  what  nec- 
essary to  constitute  acceptance  by  public: 
municipality  as  trustee  of  park  for  public; 
estoppel  to  deny  that  tract  is  a  park;  ease- 
ment in,  of  abutting  property  owners:  di- 
version of,  from  purpose  for  which  dedi- 
cated. 289 

PARTIE8. 

See  Action  or  Suit. 


Attachment  against,  see  Attachment, 
2. 

Between  Attorneys,  Right  of  Estate  of 
Deceased  Partner  in  Fees,  see  At- 
torneys, 1-3. 

Notes  and  Briefs. 

Partnership;  of  attorneys;  effect  of  death 
of  one  partner  on  contract  for  services: 
client's  right  to  rescind  contract:  efl'ect  of 
permitting  survivor  to  proceed  without  ob- 
jection; interest  of  estate  of  deceased  part- 
ner in  contingent  fee:  effect  of  dissolution 
on  retiring  member's  liability  for  firm  obli- 
gations to  client;  right  of  surviving  part- 
ner to  make  new  contracts  for  firm;  right 
to  adjust  and  settle  unliquidated  accounts, 
etc.;  right  to  compens9,tion  for  winding  up 
business;  right  to  carry  out  unfilled  con- 
tracts. 822 

In  earnings  of  ship;  admiralty  jurisdic- 
tion. 235 


Party  Walls — Personal  Injuries. 
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Rights  of  estate  of  law  partner  in  oom- 
pensation  for  business  unfinished  at  time  of 
tiis  death.  821 

:pabty  waixs. 

A  promise  by  an  adjoining  lot  owner 
to  the  builder  of  a  party  wall,  to  compensate 
him  for  the  use  thereof,  is  personal  to  the 
promisee,  and  not  a  covenant  running  with 
iiis  land;  and  where  the  builder's  lot  is  con- 
-veyed  to  one  party,  and  the  party-wall 
agreement  assigned  to  another,  the  latter 
IS  entitled  to  the  sum  due  under  such  agree- 
ment.    Cook  V.  Paul   (Neb.)  673 

Notes  and  Briefs. 

Party  walls;  promise  to  contribute  to 
•cost  of;  whether  personal  or  running  with 
-the  land;  nature  of  interest  of  owners  of 
party  wall.  673 

Enforcement  of  obligation  to  contribute 
"to  cost  of  party  walls,  by  or  against  gran- 
"tees  or  successors  in  title: — (I.)   Introduc- 
-tion;    (II.)    obligation  based   on   contract: 
(a)    treated  from  the  standpoint  of  cove- 
nants rmming  with  the  land:    (1)    nature 
-of  agreement:    (a)   concerns  the  land;    (6) 
does  not  concern  the  land;    (c)   distinction 
"between  benefit  and  burden  of  agreement; 
(2)   indication  of  intent  to  bind  and  bene- 
at  successors  in  title:    (a)   necessity;    (8) 
existence  of:    (1)   found  to  exist;    (2)   not 
found  to  exist;   (3)   privity  of  estate:    {a) 
^definition;  (6)  between  covenanting  parties : 
(1)    necessity;    (2)    existence  of:    (o)    be- 
tween  landlord   and  tenant;    (6)    between 
grantor  and  grantee;    (c)    between  adjoin- 
ing   owners:    (oo)    easement    inferentially 
•created;    (hh)    sufficiency    of    easement  to 
create  privity;    (oo)   lien  as  privity  of  es- 
tate;   (c)    between   covenanting  party  and 
subsequent  holder    of    his    property;    (4) 
formal  requisites:    (a)    seal;    (b)    mention 
^f  assigns;  (5)  running  of  benefit  and  bur- 
den:   (a)  benefit;   (6)  burden;   (o)  distinc- 
tion between;  {d)  effect  of  unity  of  title;  (e) 
running  of  covenant  after  use  and  failure  to 
pay;    if)   privity  of  estate  in  the  sense  of 
succession:    (g)    notice;    (6)    ownership  of 
-entire  wall  by  builder;    (7)   miscellaneous; 
(6)   enforcement  between  assigns,  based  on 
builder's   ownership    of    entire   wall:     (1) 
ownership  of  entire  wall   by  builder:    (a) 
irrespective  of  terms    of    agreement;    (b) 
governed  by  terms  of  agreement;   (c)  neces- 
sity that  agreement  be  under  seal;   (2)  title 
to  entire  wall  and  right  to  receive  payment 
vest  in  grantee;    (3)    nonbuilder's  grantee 
with  notice  bound  to  pay  on  use;  (4)  meas- 
ure of  liability;    (5)  effect  of  ownership  of 
both  properties  by  builder;    (6)    rights  of 
purchaser  from  builder  after  use  of  wall; 
(c)     enforcement    on    theory    of    implied 
"equitable  lien  or  charge:    (1)  equitable  lien 
m  L.  K.  A. 


or  charge  inferred;  (2)  affirmative  nature 
of  agreement  not  a  bar;  (3)  enforceable 
against  grantees  with  notice;  (4)  what  con- 
stitutes notice;  (5)  builder's  rights  ob- 
tained by  grantee;  (6)  judgment  solely 
against  property;  (7)  lien  follows  land  into 
hands  of  purchaser,  with  notice,  from  the 
user;  (d)  enforcement  of  parol  agreements 
in  equity;  (e)  notice  as  basis  of  personal 
liability  at  law  of  purchaser  from  non- 
builder;  if)  obligation  of  assignee  based 
upon  pro\ision  in  deed  under  which  non- 
builder's  title  acquired :  (1)  subject  to;  (2) 
agreement  assumed ;  ( 3 )  other  stipulations ; 
{g)  other  grounds  of  enforcement  between 
assigns:  (1)  privity  of  contract;  (2)  cus- 
tom; (3)  express  liens;  (h)  obligation  un- 
der contract  as  encumbrance:  (1)  running 
covenant;  (2)  builder's  ownership  of  entire 
wall;  (3)  equitable  charge;  (4)  express 
lien;  (5)  builder's  easement  in  nonbuilder's 
land;  (i)  miscellaneous;  (III.)  noncon- 
tractual obligation:  (a)  implication  of  prom- 
ise to  share  expense  of  wall  erected  without 
express  contract:  (1)  wall  erected  merely 
with  consent  of  adjoining  owner;  (2)  erec- 
tion of  wall  with  expectation  of  payment,  to 
nonbuilder's  knowledge;  (3)  erection  of  wall 
against  nonbuilder's  wish;  (6)  statutory 
obligation:  (c)  obligation  imposed  by  mu- 
nicipal ordinance  or  building  regulation; 
{d)  constitutionality  of  party- wall  statutes.' 

673 

PASSENGERS. 

See  Carriers. 


Notes  and  Briefs. 

Payment;  failure  of  debtor  making,  to 
direct  application  of;  right  of  the  law  to 
make  where  creditor  also  fails.  778 


PERPETITITIES. 

In  determining  whether  or  not  the 
exercise  of  a  power  of  appointment  conferred 
by  will  violates  the  rule  against  perpetu- 
ities, the  dispositions  made  must  be  viewed 
as  though  they  had  been  written  in,  and 
formed  part  of,  the  will  which  created  the 
power.    Graham  v.  Whitridge  (Md.)       408 

Notes  and  Briefs. 

Perpetuities;  violation  of  rule  against,  by 
exercise  of  power  of  appointment;  effect  on 
estate  of  first  taker.  409 

PEBSONAX  INJURIES. 

Of  Passenger,  see  Carrier. 

Liability    of   Landlord,    see    Landlord 

AND  Tenant. 
See  also  Highways;  Release. 
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PHT8ICIAN8  AND  8UBGEOH8. 

Unjust    Discrimination    between    Par- 
ticular Schools,  see  Constitution - 
.  AL  Law,  10. 

That  a  standard  of  preparation  re- 
quired of  applicants  for  license  to  practise 
medicine  may,  under  the  provisions  of  the 
law  establishing  it,  vary  from  time  to  time, 
and  that  it  may  be  fixed  by  the  require- 
ments which  the  schools  teaching  a  particu- 
lar system  of  medicine  require  of  their 
pupils,  do  not  destroy  the  validity  of  the 
statute  fixing  such  standard.  Ex  parte 
Gerino  (Cal.)  240 

Notes  and  Bbiefs. 

Physicians  and  surgeons;  regulation  of 
practice  by;  discrimination  between  differ- 
ent schools;  confiding  election  of  board  of 
examiners  to  private  medical  societies;  ef- 
fect of  clause  giving  board  discretion  to  li- 
cense, without  examination,  physicians  com- 
ing from  other  states.  250 


PILOT8. 


Notes  and  Briefs. 


Pilots;  jurisdiction  of  admiralty  of  con- 
tracts of.  229 

PIPE  LINE8. 

Notes  and  Briefs. 

Pipe  lines;   for  oil  and  gas;   exercise  of 
eminent  domain  for  construction  of.         582 


See  Pleading. 

PLEADING. 
Complatat  or  petition. 

1.  A  formal  allegation  that  the  payee 
named  in  a  note,  suing  thereon,  is  still  the 
owner  and  holder  thereof,  is  unnecessary, 
since  his  ownership  will  be  presumed  from 
the  facts  pleaded,  where  his  petition  recites 
the  execution  of  the  note  to  him  bv  the 
maker  for  a  valuable  consideration,  and  the 
maker's  default.     Berry  v.  Barton    (Okla.) 

513 

2.  An  allegation  that  a  death  from 
diphtheria  had  occurred  in  a  house  is  not  an 
allegation  that  the  house  was  infected  with 
that  disease  at  the  time  it  was  let  to  one 
who  has  brought  an  action  for  the  death  of 
his  child  from  such  disease  subsequent  to 
his  taking  possession  of  the  property.  Davis 
V.  Smith   (R.  I.)  '  478 

3.  An  allegation  of  a  letting  of  prop- 
erty to  plaintiff  • ''and  his  family,"  and  of 
representations  to  him  "and  his  minor 
child,"  an  infant  of  tender  years,  in  an  ac- 
tion to  hold  the  landlord  liable  for  the  death 
of  the  child,  is  defective.  Id. 
66  L.  R.  A. 


4.  An  allegation  of  knowledge  of  the 
defective  condition  of  leased  property  for 
which  the  landlord  is  sought  to  be  held  lia- 
ble, in  "defendant,  to  wit,  defendant's 
agent,"  is  defective.        •  Id, 

5.  An  allegation  in  a  complaint  to  en- 
join the  construction  of  a  railway  in  a 
street,  as  to  the  intention  of  the  railwav 
company  to  violate  the  terms  of  its  contract 
with  a  municipal  corporation,  will  not  pre- 
vail against  the  presumption  of  good  faith 
and  fair  dealing.  Mordhurst  v.  Fort  Waviie 
&  S.  W.  Traction  Co.  (Ind.)  10.> 

6.  In  an  action  for  damages  founded  on 
the  publication  of  a  libelous  newspaper  arti- 
cle, an  allegation  in  the  petition  that  the- 
printed  language  was  used  of  and  concern- 
ing the  plaintiff  imports  that  those  who 
read  it  so  understood.  Eckert  v.  Van  Pelt 
(Kan.)  26^ 

7.  Authority  uf  insurance  agents  to  write 
and  issue  policies  is  not  averred  by  a  peti- 
tion in  an  action  against  a  life  insurance 
company  which  states  that  persons  named 
were  the  authorized  general  agents  of  de- 
fendant to  solicit  insurance,  to  make  con- 
tracts for  policies,  to  receive  and  receipt  for 
money  and  premiums,  and  generally  to 
transact  its  bunine^^s  within  the'st4ite.  Suni- 
n*rs  V.  Mutual  L.  Ins.  Co.  (Wyo.)  812 

Plea  or  answer. 

8.  A  plea  is  without  avail  if  a  joinder 
ujjon  the  issue  tendered  by  it  would  involve 
a  trial  of  the  whole  issue  made  by  the  bill. 
Kidd  V.  New  Hampshire  Traction  Co.  (X. 
H.)  574 

9.  A  plea  to  a  bill  by  stockholders  of  a 
foreign  corporation  to  compel  a  domestic  one 
to  restore  assets  fraudulently  transferred 
to  it  to  defraud  the  plaintiffs,  or  for  dam- 
ages, setting  up  that  the  foreign  corporation 
has  no  assets  in  the  state,  is  bad  for  argu- 
mentativeness so  far  as  the  foreign  corpora- 
tion's right  of  action  against  the  pleader  for 
a  restoration  of  the  property  is  concerned. 

Id. 

10,  A  plea  attacking  the  sufficiency  of  a 
bill  in  equity  for  lack  of  parties  defendant 
is  properly  overruled  if,  under  the  allega- 
tions of  the  bill,  a  case  may  be  made  which 
would  entitle  plaintiff  to  a  decree  against 
the  person  raising  the  *objection  without 
joining  the  absent  parties.  Id. 

11.  An  answer  denying  merely  that  the 
payee  of  a  note,  suing  thereon,  is  the  owner 
and  holder  thereof,  and  alleging  that  he  is 
not  the  real  party  in  interest,  states  no  de- 
fense to  a  petition  which  recites  the  execu- 
tion of  the  note  to  the  payee  for  a  valuable 
consideration,  and  that  the  maker  has  de- 
faulted; and  the  payee  is  entitled  to  judg- 
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ment  on  the  pleadings.       Berry  v.  Barton 
(Okla.)  513 

12.  Contributory  negligence  is  a  matter 
of  defense,  and«  to  be  availed  of,  niUKt  be 
pleaded.     Buechner  v.  New   Orleans    {\a\.) 

334 


13.  The  qnestlon  whether  or  not  the  lim- 
its of  fair  criticism  have  l)een  passed  in  a 
publication  is  ordinarily  for  tlie  jury,  and 
cannot  be  decided  on  demurrer.  Triggs  v. 
Sun  Printing  &  Pub.  Asso.  (X.  Y.)  012 

14.  A  plea  to  a  bill  in  equity  should  be 
Bet  down  for  argument,  and  not  challenged 
by  demurrer.  Kidd  v.  New  Hampshire 
Traction  Co.   (N.  H.)  574 

15.  When  a  demurrer  is  sustained  to  a 
pleading,  and  the  pleader  thereupon  takes 
leave  to  amend,  he  thereby  waives  the  error, 
if  any  has  been  committed,  in  sustaining 
such   demurrer.     Berry   v.    Barton    (Okla.) 

513 

16.  In  order  to  take  advantage  of  a  rul- 
ing on  a  demurrer  when  such  demurrer  is 
sustained,  the  party  must  stand  upon  his 
pleading  held  to  be  defective,  and  not  amend. 

Id. 

17.  A  complaint  alleging  the  publication 
of  an  article  representing  an  author  and 
instructor  in  a  university  as  illiterate,  un- 
cultivated, coarse,  and  vulgar,  with  sensa- 
tional, absurd,  and  foolish  ideas,  and  that 
he  is  egotistical  and  conceited  in  the  ex- 
treme, and  makes  himself  ridiculous  in  his 
method  of  instruction,  and  by  his  public  lec- 
tures; and  that  he  was  unable  to  name  his 
baby  until  after  a  year  of  solemn  delibera- 
tion,— is  not  demurrable.  Triggs  v.  Sun 
Printing  &  Pub.  A-^o.   (N.  Y.)  612 

18.  That  the  theory  of  a  petition  in  an  ac- 
tion to  hold  un  insurance  company  liable  for 
breach  of  its  contract  to  issue  a  policy  is 
that  it  is  liable  in  damages  for  such  breach 
does  not  render  the  petition  demurrable, 
even  though  it  may  be  erroneous,  if  the  pe- 
tition is  suflicient  to  state  a  cause  of  action 
to  recover  back  the  premiums  paid  as  money 
had  and  received.  Simimers  v.  Mutual  L. 
Ins.  Co.    (\Yyo.)  812 

Notes  and  Briefs. 

Pleading;  necessity  of  pleading  fact  ren- 
dering illegal  contract  which  is  legal  on  its 
face.  455 

Right  to  plead  any  number  of  defenses  so 
long  as  they  are  ccmsistent.  570 

Sufficiency  of  answers  denying  ownership 
of  plaintiff  in  actions  on  negotiable  instru- 
ments:—  (I.)  Actions  by  third  parties:  (a) 
rule  under  commercial  law:  ( 1 )  in  England : 
(2)  in  United  States;  (5)  denial  of  legal 
title:  (1)  general  issue;  (2)  general  denial 
66  L.  Iv.  A* 


under  statute;  (3)  denial  of  each  and  every 
allegation  ''not  admitted;"  (4)  denial  of 
indorsement;  (5)  denial  of  transfer;  (c) 
denial  that  plaintiff  is  the  owner  or  holder; 
id)  denial  of  ownership  as  affected  by  the- 
statute  requiring  an  action  to  be  brought  by 
the  real  party  in  interest;  (e)  denial  on 
information  and  belief:  (1)  denial  of  in- 
dorsement and  transfer;  (2)  denial  that 
plaintifT  is  the  holder  and  owner;  (II.) 
actions  by  immediate  parties:  (a)  denial  of 
ownership;  (6)  denial  of  transfer  or  de- 
livery; (c)  denial  that  plaintifT  is  the 
owner  or  real  party  in  interest;  {d)  denial 
on  information  and  belief:  (1)  of  indorse- 
ment; (2)  that  plaintifT  is  the  holder  and 
owner;    (ill.)    summary.  51$ 

POLICE. 

Assault  upon,  while  Attempting  to 
Make  Arrest,  see  Assault  and 
Battery. 

Bight  to  Question  Constitutionality  of 
Statute  Authorising  Search  with- 
out Warrant,  see  Constitutional 
Law,  5. 

POIJOE  POWER. 

See  Municipal  Corporations. 

POOR  AND  POOR  LAWS. 

XoTEs  AND  Briefs. 

Poor  and  poor  laws;  promise  by  son  to 
reimburse  town  for  supplies  furnished 
mother;  binding  effect  of.  39C 

POWERS. 

Violation  of  Rule  against  Perpetuities, 
see  Perpetuities. 

1.  An  appointment,  under  a  power  con- 
ferred by  will,  among  specified  great-grand- 
children of  the  donor  of  the  power,  none  of 
whom  were  in  existence  at  the  time  of  the 
donor's  death,  for  life  with  remainders  to 
their  children,  is  void  for  remoteness  so  far 
as  the  remainders  are  concerned,  where  it 
is  possible  for  more  than  twenty -one  years 
and  the  fraction  allowed  for  gestation  to 
elapse  after  the  death  of  the  donee  of  the 
power  before  the  termination  of  the  life 
estates.     Graham  v.  Whitridge   (Md.)     408 

2.  A  life  estate  created  bv  the  donee  of 

* 

a  power  of  appointment  in  disposing  of  an 
estate  in  accordan«»  with  the  terms  of  the 
power  is  not  destroyed  by  the  failure  of  the 
remainders  because  they  violate  the  rule 
against  perpetuities.  Id. 

3.  In  case  of  failure  of  remainders  at- 
tempted to  be  created  by  the  donee  of  a 
power  becnu^e  they  violate  the  rule  against 
perpetuities,  the  estate  represented  by  them 
Avill  be  distributed  according  to  the  provi- 
sions of  the  will  of  the  donor  of  the  power> 
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-where  it  attempts  to  dispose  of  the  estate 
in  case  the  power  is  not  exercised.  Id. 

4.  The  doctrine  of  election  does  not  apply 
to  one  to  whom  is  appointed  a  portion  of 
the  estate  over  which  another  is  given  a 
power  of  appointment,  so  as  to  compel  her 
to  renounce  such  portion  in  order  to  share 
in  the  residue,  which,  because  of  an  at- 
tempted appointment  which  is  void  because 
•of  contravening  the  rule  against  perpetu- 
ities, must  be  distributed,  under  the  will  of 
the  donor  of  the  power,  among  the  class  of 
which  such  appointee  is  one.  Id. 

5.  Life  estates  created  by  appointment 
under  a  power  created  by  a  will  which  set 
jiaide  certain  property  to  be  held  in  trust  for 
the  donee  of  the  power  during  life,  and  after 
her  death  for  such  persons  as  she  shall  ap- 
point, are  legal,  and  not  equitable,  estates, 
where  no  active  duties  are  imposed  upon  the 
trustees  after  the  appointees  become  entitled 
to  the  property.  Id. 

6.  Beneficiaries  under  a  power  of  ap- 
pointment executed  by  one  not  standing 
towards  them  in  loco  parentis  are  entitled 
to  interest  on  the  amounts  awarded  to  them 
from  the  time  they  become  payable, — that 
is,  one  year  after  the  death  of  the  one  exe- 
-cuting  the  power.  Id. 

Notes  and  Briefs. 

Power;  of  appointment  conferred  by  will : 
interference  by  court  of  equity  with  exercise 
•of;  invalidity  of  appointment  because  in 
violation  of  rule  against  perpetuities;  effect 
on  first  taker's  estate;  effect  of  invalidity 
of  some  appointments  on  others  which  are 
valid;   doctrine  of  election.  409 

YBESOBIPTION. 

See  Adverse  Possession. 

PBESUMPTIONB. 

See  Evidence. 

7BIN0IPAI.  AND  AGENT. 

See  also  Brokers. 

A  license,  and  not  an  agency,  is  cre- 
ated by  authority  to  publish  a  copyrighted 
article  in  a  newspaper  upon  the  express  con- 
dition that  it  shaJl  be  accompanied  by  a 
proper  notice  of  copyright.  American  Press 
Asso.  ▼.  Daily  Story  Pub.  Co.  (C.  C.  A.  7th 
•€. )  444 

PRINCIPAL  AND  StJRETir. 

Liability  of  Sureties  on  Bond  of  Bank 

Clerk,  see  Bonds. 
Wife  as  Surety,  see  Husband  and  Wife. 

Notes  and  Briefs. 

Principal  and  surety;  surety  on  bond  of 
bank  clerk;  loss  because  of  clerk's  per- 
mitting depositor  to  overdraw;  method  of 
•6<5  L.  R.  A. 


applying  deposits  to  determJlie  liability  on 
bond.  778 

Surety  on  executor's  bond;  liability  for 
personal  debt  of  executor  to  estate;  where 
executor  was  insolvent  at  time  of  appoint- 
ment, and  remained  so.  655 

PRIVATE  WAT. 

Right  to  Condemn  Land  for  Establish- 
ment of,  see  Eminent  Dokain,  8. 

PRIZE  FIGHTING. 

Injunction    to    Restrain,    see    Injuno- 
rioN,  3. 

L  That  the  prize  is  to  be  equally  di- 
vided between  the  contestants  does  not  pre- 
vent a  fight  for  which  it  is  to  be  awarded 
from  being  a  prize  fight.  Com.  ex  rel.  Pratt 
V.  McGovern  (Ky.)  280 

2.  The  use  of  gloves  in  a  prize  fight  does 
not  make  the  combat  any  less  an  offense  in 
the  eves  of  the  law.  Id. 

r 

3.  The  use  of  land  or  a  building  for  the 
maintenance  of  prize  fights  is  a  public  nui- 
sance. Id. 

Notes  and  Briefs. 

Prize  fight;  whii^  constitutes;  injunction 
to  prevent;  as  nuisance.  280 

PROPERTY. 

Notes  and  Briefs. 

Property;  what  constitutes  a  taking  of, 
for  public  use;  interference  with  easement 
as  taking.  107 

PROZIMATE^AUBE. 

The  proximity  of  the  act  of  one  deliv- 
ering gas  naphtha  in  a  car  so  defective  that 
it  cannot  be  unloaded  safely  in  the  ordinary 
way,  to  the  death  of  an  employee  of  the 
consignee,  who  is  killed  by  an  explosion  due 
to  such  defect  while  attempting  to  unload 
the  car,  so  as  to  render  him  liable  for  such 
death,  is  not  broken  by  the  act  of  the  con- 
signee in  attempting  to  unload.  Standard 
Oil  Co.  v.  Wakefield's  Admr.  (Va.)  792 

PUBUCATION. 

Service   by,   after  Return  Day  of  At- 
tachment, see  Attachment,  1. 

PUBLIC  BUIIJ>INGS. 

Notes  and  Briefs. 

Public  buildings ;  liability  of  municipality 
for  negligence  in  management  of.  429 

PUBLIC  PURPOSES. 

Justifying  Exercise  of  Right  of  Eminent 
Domain,  see  Eminent  Domain. 


Public  Resorts — Release 
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PUBLIC  RESORTS. 

Damages  for  Being  Unlawfully  Ejected, 
see  Damages,  1,  6. 

One  not  belonging  to  the  proscribed 
<;lass  ha»  a  right  of  action  for  the  actual 
-damans  suffered  in  case  he  is  ordered  from 
;the  grounds  when  visiting  a  place  of  public 
-resort  and  behaving  in  a  proper  manner,  by 
•the  manager  or  his  representative,  in  a  way 
-to  subject  him  to  humiliation  or.  disgrace, 
although  the  act  is  done  through  mistake. 
Davis  v.  Tacoma  R.  &  P.  Co.  (Wash.)     802 

•QUESTIONS  FOB  JURY. 

See  Trial.  ' 

•QUO  WARRANTO. 

Notes  and  Bkiefs. 

Quo  warranto;  to  try  title  to  office  and 
recover  possession  thereof.  666 

^lAHiROADS. 

Railroad  Track  as  Part  of  the  Realty, 
see  Fixtures. 

Restraining  Use  of  Track  by  Bicycle 
Rider,  see  Injunction,  7. 

Obstruction  of  Flood  Water  by  Em- 
bankments, see  Waters,  6. 

See  also  Carriers;  Eminent  Domain; 
Master  and  Servant. 

Statutory  permission  to  a  railway  com- 
•pany  to  lease  its  property  does  not  ab- 
solve it  from  liability  for  injurie«  to  em- 
ployees of  the  lessee  because  of  defects  in 
rolling  stock,  although  they  are  due  solely 
-to  the  latter's  negligence,  unless  the  statute 
so  provides.  Chicago  &  G.  T.  R.  Co.  v. 
Hart   (111.)  76 

Notes  and  Briefs. 

See  also  Eminent  Domain. 

Railroads;    lease    of;    liability   of   lessor 
for  injuries  caused  by  negligence  of  lessee; 
-to  members  of  public;  to  employee  of  les- 
see :  joint  liability  of  lessor  and  lessee.     76 

As  additional  burden  on  highway;  ele- 
ments to  be  considered  in  estimating  dam- 
ages; interurban  railroad.  106 

Prescriptive  right  to  cross  tracks  of;  in- 
junction to  protect  right.  432 
Lateral;  condemnation  of  land  for.     582 

Constant  use  of  tracks  by  trespasser;  in- 
junction to  prevent.  587 

Right  to  keep  trespassers  from  track  or 
right  of  way.  587 

Nature  of  railroad;  whether  real  estate 
or  personal  property: — (I.)   Scope  of  note; 

(II.)    at  common  law;    (III.)    by  statute; 

( IV. )  franchises ;  ( V. )  right  of  way ;  ( VI . ) 
ojectment;  (VII.)  superstructure:  (a)  in 
general;  (6)  when  use  for  railroad  purposes 
•ae  L.  R.  A. 


ceases;  (c)  structures  on  mortgaged  prem- 
ises; {d)  when  the  subject  of  a  railroad 
mortgage;  (c)  vendors*  liens;  (f)  struc- 
tures on  the  lands  of  another  before  con- 
demnation: (1)  abandoned  roads;  (2)  en- 
try by  license;  (3)  entry  by  trespass; 
(VIII.)  private  roads;  (IX.)  rolling  stock; 
(X.)  supplies;  (XI.)  for  the  purposes  of 
taxation:  (a)  generally;  (5)  right  of  way 
and  superstructures;  (c)  rolling  stock  and 
construction  materials;  {d)  rights  in  pub- 
lic streets;  (e)  the  English  rates;  (XII.) 
poles  and  wires;   (XIII.)  conclusion.  33 

RANSOBI. 

Notes  and  Briefs. 

Ransom;  of  vessel  captured  by  pirates; 
jurisdiction  of  admiralty  over  suit  as  to. 

207 
REAL  FHTATE  BROKEB. 

See  Brokers. 

REAL  PROPERTY. 

Notes  and  Briefs. 

Real  property ;  gift  by  will,  with  remain- 
der over;  creates  joint  tenancy  in  remain- 
der-man; grantees  of  life  tenants  as  joint 
tenants  with  remaindermen.  154 


See  also  Building  and  Loan  Associa- 
tion. 

After  the  appointment  of  a  receiver  for 
a  corporation  whose  funds  a  member  is  al- 
leged to  have  used  to  pay  premiums  for  in- 
surance upon  his  life  in  favor  of  his  wife, 
creditors  of  the  corporation  cannot  maintain 
an  action  to  contest  her  right  to  the  pro- 
ceeds of  the  policy,  since  such  right  of  ac- 
tion, if  any,  is  vested  in  the  receiver.  North- 
western ilut.  L.  Ins.  Co.  v.  Kidder   (Ind.) 

89 


Consideration  for  Release  of  Employer 
for  Personal  Injuries,  see  Con- 
tracts, 5,  6. 

Fraud  in  Procurement  of,  see  Fraud 
and  Fraudulent  Conveyances,  i. 

1.  The  mention  of  certain  injuries 
known  to  have  resulted  from  an  accident, 
in  a  release  by  an  injured  person  of  the 
right  of  action  against  the  one  responsible 
for  the  accident  for  the  injuries  resulting 
therefrom,  does  not  preclude  general  lan- 
guage used  in  the  release  from  having  the 
effect  of  releasing  liability  for  all  injuries, 
even  those  not  known  at  the  time,  or  speci- 
fied in  the  release.  Quebe  v.  Gulf,  C.  &  S. 
F.  R.  Co.    (Tex.)  734 

2.  Knowledge  of  the  injuries  which  may 
develop  in  the  future  from  an  accident  is 
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not  necessary  to  support  an  intention  to  re- 
lease all  liability  for  the  result  of  such  ac- 
cident, prospective  as  well  as  present.    Id. 

Notes  and  Briefs. 

Release;  by  injured  employee;  in  con- 
sideration of  employment  so  long  as  sat- 
isfactory to  employer;  validity;  where 
agreement  is  actually  executed  by  parties; 
master  as  sole  judge  whether  services  are 
satisfactory.  *  741 

By  injured  employee;  sufficiency  of  con- 
sideration for;  effect  of  release  on  right  to' 
recover  for  injuries  subsequently  develop- 
ing. 735 

RE1CAINBEB8. 

Cotenants   in  Remainders,   see  Coten- 
ancy. 
See  also  Life  Tenant. 

1.  Those  entitled  in  remainder  to  a  fund 
the  legal  estate  in  which  is  vested  in  life 
tenants  are  entitled  to  the  appointment,  by 
a  court  of  equity,  of  trustees  to  preserve 
the  fund  for  their  benefit.  Graham  v.  Whit- 
ridge   (Md.)  408 

2.  Trustees  appointed  to  preserve  re- 
mainders in  a  fund  in  which  legal  life  es- 
tates have  been  created  should  apportion  the 
securities  as  nearly  as  possible  among  the 
respective  life  estates.  Id. 

REPUTATION. 

Injury  to,  see  Damages,  3;  Libel  and 
Slandfji,  5. 

RE8  JUDICATA. 

See  Judgment. 

RESUME. 

For  R(Fbum6  of  Contents  of  Book,  see 
p.  903. 

RIGHT  OF  WAT. 

Acquirement  by  Adverse  Possession,  see 
Adverse  Pghsehsion. 


Liability  of  Vendor  to  Wife  of  Ven- 
dee for  Defective  Condition,  see 
Xeolioence,  3. 

1.  A  contract  for  the  sale  of  grain  en 
route,  drafts  being  drawn  on  the  purchasers 
payable  upon  the  arrival  of  the  grain,  is 
an  executory  contract,  and  not  a  present 
bargain  and  sale.     National  Newark  Bkg. 

>    Co.  v.  Delaware,   L.  &  W.   R.  Co.    (N.  J. 
Err.  &  App.)  595 

2.  Title  to  grain  en  route  is  transferred 
to  a  iMink  bv  the  deliverv  to  it  of  orders  in- 
dorsed  by  the  consignee — directing  the  de- 
livery of  the  grain  to  various  purchasers 
or  the  consignee  or  his  order  on  presenta- 
Cifi  L.  R.  A. 


tion  of  the  orders,  which  were  certified  by 
the  freight  agent  as  substitutes  for  the  bilU 
of  lading,  which  had  been  surrendered  to- 
him — and  attached  to  drafts  drawn  on  thi^ 
purchasers,  upon  which  the  bank  advamvs 
money  to  the  consignee.  Id. 

3.  No  delivery  of  possession  of  a  rail- 
road to  the  builders  was  made,  so  as  to  re- 
quire the  recording  of  a  reservation  of  title 
as  provided  by  W.  Va.  Code,  chap.  74,  S  ♦J- 
in  case  of  conditional  sales,  where  the  road 
was  constructed  for  the  purpose  of  logging 
timber,  by  parties  who  had  contracted  to 
log  the  timber,  but  was  built  from  mat^*^- 
rials  furnished  by  the  owner  of  the  timber, 
and  was  placed  on  his  land,  with  a  verbal 
agreement  that  it  was  to  be  and  remain  his 
property  until  paid  for  by  the  builders,, 
when  a  bill  of  sale  was  to  be  made  to  them, 
which  agreement  was  subsequently  reduced 
to  writing,  although  the  builders  had  the 
use  of  the  road.  Webster  Lumber  Co.  v. 
Keystone    Lumber   &   Min.   Co.    (W.   Va. ) 

4.  The  requirement  that  notice  of  a  rej*- 
ervation  of  title  to  goods  and  chattels  sold 
upon  condition  ^ecedent  be  recorded  in  the 
clerk's  office  of  tlie  county  court  of  the 
county  where  the  property  is,  made  by  \V. 
Va.  Code.  chap.  74,  §  3,  does  not  apply  un- 
less possession  of  the  property  be  delivered 
to  the  buver.  Id. 

5.  When  property  sold  under  a  condi- 
tional sale  is  a  structure  upon  the  real 
estate  of  the  vendor,  capable  in  its  nature- 
of  being  made  a  fixture,  and  it  is  agreed 
between  the  parties  that  it  shall  not  be  re- 
moved until  paid  for,  there  is  no  delivery 
of  possession,  although  the  buyer,  as  tenant 
or  liceni«ee  upon-  the  land,  has  the  use  of 
such  proi)erty.  Id. 

SALVAGE. 

Notes  and  Briefs. 

Salvage:  jurisdiction  of  admiralty  over 
contract  as  to.  206,  232 

SCHOOLS. 

A  public  school  teacher,  who,  for  the 
purpose  of  quieting  the  pupils  and  prepar- 
ing them  for  their  regular  studies,  repeats 
the  Lord's  Prayer  and  the  Twenty-Third 
Psalm  as  a  morning  exercise,  without  com- 
ment or  remark,  in  which  none  of  the  pupiK 
are  required  to  participate,  is  ndl  conduct- 
ing a  form  of  religious  worship,,  or  teach- 
ing sectarian  or  religious  doctrine.  Bii- 
lard  v.  Topeka  Bd.  of  Edu.  (Kan.)  16G 

Notes  and  Briefs. 

Schools;  reading  of  Bible  and  repeat- 
ing of  Lord's  Prayer  in,  as  form  of  religious 
worship.  ICr 
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Quasi-judicial  nature  of  acts  of  school 
offioers.  908 


Right  to  Question  Constitutionality  of 
Statute  Authorizing  Search  with- 
out Warrant,  see  Constitutional 
Law,  6. 

Ihe  legislature  may  authorize  the 
search  without  a  warrant  of  persons  sus- 
pected of  can*ying  concealed  weapons.  Keady 
V.   People    (Colo.)  35*3 

Notes  and  Briefs. 

Search;  without  warrant;  validity  of 
statute  autliorizing.  355 

8ECRETABT  OF  WAB. 

Grant  of  Right  to  Tide  Lands,  see 
Waters,  5. 

4iEDirOTIOH. 

Notes  and  Briefs. 

Seduction;  when  father's  right  of  ac- 
tion for,  accrues.  258 


See  Admiralty,  Notes  and  Briefs. 

SIDEWAI.KS. 

See  HiQHWATS. 


Notes  and  Briefs. 

Smoke;  ordinance  prohibiting  emission  of 
dense  smoke  within  corporate  limits.     441 

STATUTES. 

As  Part  of  Contract,  see  Contracts,  1. 

1.  While  the  construction  of  statutes  by 
the  officers  to  whom  Congress  has  intrusted 
their  execution,  and  the  uniform  practice 
of  Huch  officers,  are  persuasive  and  entitled 
to  careful  consideration,  yet  a  court  can- 
not lawfully  renounce  its  judicial  powers: 
and  it  is  its  duty,  if  satisfie<l  upon  reason 
or  authority  that  a  correct  determination 
•of  the  question  before  it  requires  a  deci- 
sion contrary  to  such  construction  and  prac- 
tice, to  render  that  decision.  Deweese  v. 
Smith  (C.  C.  A.  8th  C.)  971 

2.  Provisions  for  the  abolition  of  a  peni- 
tentiary and  dismissal  of  its  superintendent 
are  not  covered  by  a  title  describing  the 
statute  as  one  in  relation  to  the  manage- 
ment of  the  penitentiary  "relative  to  the 
salary  of  the  keeper."  People  ex  rel.  Cors- 
cadden  v.  Howe  (X.  Y.)  664 

3.  A  statute  providing  for  the  examina- 
tion and  licensing  of  persons  wishing  to  en- 
gage in  the  practice  of  medicine  is  not  ren- 
€G  L.  R.  A. 


dered  void  in  to  to  by  the  fact  that  it  con- 
tains a  provision  giving  the  examining  board 
discretion  to  license,  without  examination, 
physcians  coming  from  other  states,  where 
the  requirements  already  met  by  such  per- 
spn  equal  those  required  by  the  local  law,  al- 
though such  provision  may  be  unconstitu- 
tional, and  a  resident  of  the  state  cannot, 
because  of  such  provision,  claim  the  right 
to  practise  without  a  license.  Ex  parte 
Gerino   (Cal.)  249 

4.  Constitutional  provisions  forbidding 
the  granting  of  special  privileges  and  im- 
munities, and  requiring  laws  to  have  a  uni- 
form operation,  do  not  prevent  the  legisla- 
ture, when  establishing  a  board  of  medical 
examiners  to  be  appointed  by  the  several 
medical  at^sociations  within  the  state,  from 
permitting  one  society  to  name  more  mem- 
bers  than   others   are    permitted   to   name. 

Id. 

5.  A  law  establishing  a  board  of  medi- 
cal examiners,  and  prescribing  its  duties, 
is  not  rendered  void  in  toto  by  the  invalid- 
ity of  a  provision  as  to  the  manner  of  ap- 
pointing the  members.  Id. 

6.  A  recital  in  the  preamble  of  desira- 
ble and  meritorious  objects  to  be  accom- 
plished by  the  passage  of  a  statute  cannot 
cure  inherent  defects  in  the  act,  nor  render 
it  valid  if  in  conflict  with  the  organic  law. 
Gemmer  v.   State  ex   rel.   Stephens    (Ind.) 

82 

Notes  and  Briefs. 

Statutes;  effect  of  contemporaneous  con- 
struction of,  by  those  charged  with  duty  of 
executing.  975 

Requirement  that  statutes  embrace  but 
one  subject,  and  that  that  be  expressed  in 
title.  665 

Where  tenns  unambiguous  no  right  in 
courts  to  change  meaning  by  construction. 

655 
STEVEDORES. 

Notes  and  Briefs. 

Stevedores;  contracts  of;  jurisdiction  of 
admiralty  as  to.  229 

STORAGE. 

Notes  and  Briefs. 

Storage;  contract  for;  jurisdiction  of  ad- 
miralty. 233 

STREET  RAILROADS. 

Imposition  of  Conditions  Different  from 
Those  Imposed  on  Other  Compa- 
nies, see  Constitutional  Law,  13. 

Operation  of  Interurban  Railway  as 
Additional  Servitude,  see  Eminent 
Domain,  17. 
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Suicide— TAXK8. 


Restraining  Laying  of  Rails  in  Street. 

see  INJUNCTION,  11. 
See  also  Carriers. 

1.  An  ordinanoe  imposing  a  mileage  tax 
as  a  condition  of  granting  to  a  street  rail- 
way company  the  privilege  of  using  the 
streets  is  within  the  authority  conferred 
by  a  statute  providing  that  the  city  may 
give  the  privilege  upon  such  terms  and  con- 
ditions, not  inconsistent  with  the  statute, 
as  the  authorities  shall  deem  for  the  best 
interest  of  the  public  Chicago  General  R. 
Co.  v.  Chicago   (111.)  »o9 

2.  The  power  of  a  city  to  impose  a  con- 
dition on  a  permit  for  the  use  of  streets  by 
a  street  railway  company  cannot  be  de- 
nied by  thfe  company,  when  it  has  accepted 
the  privilege  with  the  condition  attached, 
agreeing  thereby  to  perform  it.  Id. 

3.  If  the  motorman  in  charge  of  an 
electric  car  going  at  a  high  rate  of  speed 
sees  a  runaway  team  approaching  a  cross- 
ing under  such  circumstances  as  must  sug- 
gest to  any  mind  that  a  collision  is  prob- 
able, and  makes  no  effort  to  control  or  stop 
his  car,  but  allows  it  to  run  down  the  team 
and  driver,  he  is  guilty  of  that  wanton  and 
reckless  disregard  of  human  life  which 
amounts  in  the  law  to  intentional  wrong. 
Wilson  V.  Chippewa  Valley  Electric  R.  Co. 
(Wis.)  '  912 

Notes  and  Briefs. 

See  also  Carriers. 

Street  railroads;  as  additional  burden  on 
highway;  interurban  electric  road  as  addi- 
tional burden.  108 

Failure  of  motorman  to  stop  car  upon  see- 
ing a  runaway  team  approaching  crossing; 
as  gross  negligence.  913 

Right  of  city  to  exact  mileage  tax  as 
condition  of  granting  right  to  use  street; 
where  tax  is  not  exacted  from  other  com- 
panies; acceptance  of  franchi.se  subject  to 
condition  as  estoppel  to  contest  validity 
of  tax.  960 

Measure  of  care  toward  persons  about  to 
become  passengers.  980 

SUICIDE. 

Evidence  upon  Trial  for  Procuring  Per- 
son to  Commit,  see  Evidence,  7,  8. 
See  also  Insurance,  19-21. 

Notes  and  Briefs. 

Suicide;  inciting  or  abetting: — (I.)  Ap- 
plication of  rule  as  to  prior  conviction  of 
abetter;  (II.)  indictment  amounting  to 
compulsion;     (III.)     ordinary    persuasion; 

(IV.)  suicide  by  mutual  agreement;  (V.) 
distinction  between  principals  and  abetters ; 

(VI.)  effect  of  statutory  enactments  as  to 
66  L.  R.  A. 


suicide;  (VII.)  sufficiency  of  proof ;  (VIII.> 
summary.  304 

8XTRFACE  WATER. 

See  Waters. 


Purchase  at  Tax  Sale  by  Cotenant.  s*;^ 

Cotenancy. 
Mileage  Tax  as  Condition  of  Gnintin«; 

Street     Railroad     Franchise,     >tv- 

Street  Railroads. 

1.  That  taxes  are  assessed  to  pay  debt-? 
does  not  affect  the  validity  of  the  asse^^^- 
mcnt.  Union  School  Dist.  v.  Bishop  (Conn.  > 

9S1> 

2.  The  fact  that  property  taxpayers  of 
a  parish  have  authorized  the  levying  of  a 
5-mill  tax  on  all  the  property  in  a  parish, 
including  that  within  the  town  therein,  in 
favor  of  a  particular  railroad  enterpriM*, 
is  no  constitutional  obstacle  to  the  inipo-^^i- 
tion.  at  the  samo  time,  in  favor  of  the  sanit* 
enterprise,  of  a  5-mill  ta.x  on  all  the  prop- 
erty within  the  town  by  the  vote  of  tl»* 
property  taxpayers  therein.  Vicksburg.  S. 
&  P.  R.  Co.  v.  Goodenough  (La.)  3U 

3.  Bank  assets  in  the  hands  of  its  as- 
signee for  creditors  are  assessable  to  him 
for  taxation  under  a  statute  making  it  the 
duty  of  trustees  to  list  for  taxation  pro)»- 
erty  in  their  possession  as  such,  and  it  is 
immaterial  that  the  assets  actually  belong 
to  numerous  creditors  of  the  bank,  some  of 
whom  reside  beyond  the  jurisdiction  of  tlie 
taxing  authorities.  Gerard  y.  Duncan 
(Miss.)  401 

4.  That  it  is  the  duty  of  creditors  of  an 
insolvent  bank  to  list  for  taxation  their 
proportion  of  the  assets  of  the  bank  as  '*  in- 
debtedness probably  collectible"  does  not  ex- 
empt such  assets  from  taxation  in  the  hand» 
of  the  bank's  assignee  for  creditors.  Id. 

5.  The  duty  may  be  imposed  by  the  leg- 
islature upon  a  man  of  listing  in  his  own 
name  for  taxation  the  property  of  his  wife 
which  is  not  settled  on  her  for  her  separate 
use.    Union  School  Dist.  v.  Bishop  (Conn.) 

flS9 

6.  A  man  who  lists  for  taxation  the 
property  of  his  wife,  together  with  his  own, 
as  a  single  item  on  the  face  of  his  return, 
is  estopped  from  claiming  that  the  property 
belonging  to  each  should  have  been  valued 
separately  by  the  taxing  officers,  although 
on  the  back  of  the  list  he  shows  that  the 
property  consists  of  different  items.  Id. 

7.  A  man  who  lists  for  taxation  property 
of  his  wife  as  his  own  is  estopped  from  con- 
testing the  validity  of  the  tax  on  the  ground 
that  the  property  is  not  entered  as  hers  on 
the  grand  lists  of  the  district.  Id^ 
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Telboraphs^Tbial. 
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8.  A  complaint  against  a  man  and  wife 
to  collect  a  tax  upon  her  land  should  be 
dismissed  as  to  her^  where  it  merely  alleges 
that  she  claims  an  interest  in  the  land, 
which  is  not  true,  and  contains  no  allega- 
tion that  she  owns  the  property,  or  is  made 
a  party  because  she  is  a  married  woman. 

Id. 

9.  The  enforcement  of  a  tax  lien  can- 
not be  defeated  because  of  irregularities  in 
the  proceedings,  where  such  irregularities 
are  not  set  up  in  the  pleadings.  Id. 

10.  A  tax  lien  cannot  be  declared  void  in 
a  suit  brought  to  enforce  it,  in  the  absence 
of  any  prayer  for  such  relief,  on  the  part 
of  the  defendant,  by  means  of  a  cross- com- 
plaint or  ooimterclaim.  Id. 

11.  Money  paid  on  account  under  a  tax 
assessment,  which  is  not  applied  by  either 
party  to  any  particular  part  of  the  indebt- 
edness, should  be  applied  as  the  justice  of 
the  case  may  require.  Id. 

Notes  and  Bbiefs. 

Taxes;  estoppel  to  contest;  separate  taxes 
on  same  property  by  parish  and  township 
therein  to  aid  same  enterprise;  exacting 
penalty  of  2  per  cent  per  month  on  princi- 
pal of  special  tax.  319 

On  bank  assets  in  hands  of  assignee  for 
creditors ;  to  whom  assessable ;  right  to  sub- 
tract debts  from  assets  in  determining 
amount  of  property  for  taxation;  failure 
of  bank  olficer  to  list  property  for  taxation ; 
taxation  of  corporate  property  under  a  spe- 
cial mode;  effect  of  failure  to  use  for  pur- 
pose intended;  who  is  owner  of  property  for 
purpose  of  taxation:  conditional  ownership; 
sufficiency  of  mere  equitable  ownership ;  lia- 
bility of  trustee  to  taxation;  taxation  of 
property  of  insolvent  in  hands  of  assignee 
or  receiver;  of  property  in  charge  of  court; 
to  whom  assessed.  461 

Quasi- judicial  nature  of  acts  of  assess- 
ors.  908 

Legislative  control  over  mode  of  laying; 
requiring  man  to  list  in  his  own  name  for 
taxation  property  of  wife;  estoppel  of  hus- 
band to  deny  that  property  listed  as  his 
*own  was  his;  assessment  of  wife's  property 
to  husband  generally;  setting  aside  tax  be- 
cause of  irregularities;  necessity  of  demand 
to  make  tax  due;  lien  on  real  estate  for  tax 
on  personal  property;  enforcement  of  tax 
on  several  pieces  of  land  against  one  alone. 

990 

Nature  of  railroad  property  for  purpose 
of.  51 


Telegraph   line    along   railroad    right   of 
way;  nature  of  property  in  poles  and  wires. 

56^ 


Notes  and  Briefs. 

Telegraphs;    condemnation   of    land    for. 

582 
66  L.  R.  A. 


Construction  along  Rural  Highway  as 
Constituting  Additional  Servitude,, 
nee  Eminent  Domain,  16. 

Notes  and  Briefs. 

Telephones;  telephone  line  as  additional 
senntude  on  highway.  171 

Condemnation  of  land  for.  582* 

TENANTS  IN  COlfMON. 

See  Cotenancy. 

TIDE  LANDS. 

Subject  to  Exercise  of  Eminent  Do- 
main, see  Eminent  Domain,  6,  7. 

TORT. 

Liability  of  Parent  for  Torts  of  In- 
fant, see  Parent  and  Child. 

Notes  and  Briefs. 

Tort;  joint  tort  feasors;  judgment 
against  one  as  bar  to  action  against  the 
other.  121 

TOWAGE. 

Notes  and  Briefs. 

Towage;  jurisdiction  of  admiralty  over 
contract  as  to.  232 

TOWNS. 

Consideration    for    Promise    to    Reim- 
burse Town,  see  Contracts,  4. 
See  also  Municipal  Corporation& 

TRANSFER  OF  CAUSE. 

Sec  Courts,  4. 

TRESPASS. 

Notes  and  Briefs. 

Trespass;  injunction  to  restrain.         58T 

Right  of  railroad  to  keep  trespassers  from 

track  or  right  of  way.  587 

TRIAIi. 

Review  of  Questions  of  Fact,  see  Ap- 
peal AND  Error. 

Criticism  of,  see  Contempt. 

Weight  and  SuflBciency  of  Evidence,  see 
Evidence. 

Raising  Defense  of  Limitation,  see  Lim- 
itation OF  Actions,  4. 

laitmcttom. 

1.  When  admissions  are  drawn  from  one- 
accused  of  crime  by  questions  while  he  is 
in  a  partially  stupefied  condition  from  the 
effects   of  liquor,   drugs,   or  gas,  the   jury 
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Tbubts. 


should  be  instructed  that  they  should  be 
receivtMl  with  caution.  Burnett  v.  People 
(III.)  304 

2.  The  implication  that  a  jury  should, 
as  matter  of  law,  infer  malice  or  an  intent 
to  kill '  from  the  facts  and  circumstances 
which  they  might  gather  from  instructions, 
that,  where  the  act  is  deliberate  and  likely 
to  be  dangerous,  malice  will  be  presumed; 
and  that,  when  a  man  deliberately  uses  a 
•deadly  weapon  in  a  manner  likely  to  pro- 
duce harm,  we  must  say  he  intended  to  de- 
stroy life;  and  that,  if  he  does  an  act  which 
has  a  direct  tendency  to  destroy  life,  the 
necessary  conclusion  \»  that  he  intended  to 
•do  so, — is  removed  by  other  inntructionj*. 
that  the  intent  to  murder  cannot  be  im- 
plied as  matter  of  law,  it  must  be  proved  as 
matter  of  fact;  that  malice  is  not  inferred 
from  the  use  of  a  deadly  weapon,  but  must 
lie  found  by  tlie  jury  from  the  proof  of  facts 
and  circumstiinces  sufticient  to  warrant  such 
implication.     Keady  v.  People  (Colo.)     353 

3.  An  instruction  making  the  finding  of 
the  jury  depend  upon  the  credibility  of  a 
single  witness,  by  stating  that,  if  they  found 
what  he  testified  to,  to  be  the  fact,  their 
verdict  must  be  for  a  specified  party,  is  er- 
roneous.   Bradley  v.  Gorham   (Conn.)     934 

4.  The  court  must  not  instruct  the  jury 
that  evidence  of  contradictory  statements 
made  by  a  witness  out  of  court  is  entitled  to 
little  weight.  Id. 

Nonsuit. 

6.  A  nonsuit  cannot  be  granted  in  an  ac- 
tion to  recover  for  the  publication  of  a  libel 
for  absence  of  proof  of  actual  damages,  un- 
der a  statute  providing  that,  if  the  article 
was  published  in  good  faith,  its  falsity  was 
due  to  honest  mistake,  and  there  were  rea- 
sonable grounds  for  believing  the  statement 
true,  and  a  retraction  should  be  made,  only 
actual  damages  shall  be  recovered,  since 
good  faith,  honest  mistake,  and  reasonable 
grounds  of  belief  are  affirmative  defenses 
which  the  court  cannot  adjudge  on  a  mo- 
tion for  nonsuit.     Osborn  v.  Leach  (N.  C.) 

648 
QueatioBi  for  Jury. 

0.  The  question  of  the  reasonableness  and 
sufficiency  of  an  excuse  made  by  a  carrier 
for  a  delay  in  the  delivery  of  live  stock 
transported  by  it  is  for  the  jury.  Bosley  v. 
Baltimore  &  O.  R.  Co.   (W.  Va.)  871 

7.  Whether  or  not  an  employee  of  a  con- 
signee of  a  ciir  of  gas  naphtha  is  guilty  of 
negligence  in  attempting  to  unload  the  car 
in  the  ordinary  way,  when,  upon  attempt- 
ing to  do  so,  he  learns  that  the  valve  at  the 
entrance  of  the  discharge  pipe  is  not  tight, 
so  that  before  the  connections  can  be  made 
with  such  pipe  the  naphtha  begins  to  flow, 
<S6  L.  R.  A. 


and  explodes,   is  a  question   for  the  jury. 
Standard  Oil  Co.  v.  Wakefield's  Admr.  ( Va. ) 

792 

8.  The  question  of  the  contributory  neg- 
ligence of  a  boy  between  eight  and  nine 
years  of  age,  who  is  killed  by  falling 
through  a  bole  in  a  city  bridge  (arising  on 
evidence  introduced  without  objection),  is 
one  of  fact  to  be  determined  by  the  jury  aft- 
er considering  his  maturity  and  capacity 
and  all  the  circumstances  of  the  case. 
Buechner  v.  New  Orleans    (La.)  334 

Notes  and  Briefs. 

Trial ;  contributory  negligence  as  ques- 
tion for  jurA'.  945 

Allowance  of  more  peremptory  challenges* 
than   statute  allows;    as  prejudicial  error. 

465 
Relative  functions  of  court  and  jury.  805 

Reasonableness  of  delay  in  delivery  by 
carrier  as  question  for  jury.  372 

When  construction  of  written  instrument 
is  a  question  for  the  jury;  effect  of  error 
in  submitting  question  to  jury  where  proper 
construction  is  placed  thereon.  735 

Question  for  jury  as  to  extent  of  au- 
thority of  agent.  596 

Question  for  jury  as  to  whether  conduct- 
or's act  in  kicking  l>oy  attempting  to  board 
street  car  w^as  wilful  and  wanton.  487 

Question  whether  person  causing  injury 
was  fellow  servant  or  vice  principal  as  one 
for  jury.  300 

Question  of  reasonableness  of  use  of  side- 
walks by  merchants  as  one  for  jury.         73 

Construction  of  written  paper  as  ques- 
tion of  law  for  court.  723 

Excusing  juror  by  court  of  its  own  mo- 
tion as  ground  for  new  trial;  charge  as  to 
presumption  of  intent.  355 

Instruction  as  to  finding  in  case  jury 
believe  testimony  of  particular  witness;  er- 
ror in  charging  jury  that  they  must  believe 
a  witness;  credibility  of  witness  as  ques- 
tion for  jury.  934 

TRUSTS. 

L  The  conveyance  by  deed  duly  record- 
ed, by  one  holding  property  upon  an  unre- 
corded trust  under  written  authority  from 
the  cestuis  que  trustf  is  sufficient  to  convey 
the  trust  interest  imder  a  statute  providing 
that  no  estate  or  interest  in  land  shall  be 
assigned,  granted,  or  surrendered^  unless  by 
an  instrument  in  writing  signed  by  the 
grantor  or  by  his  authority.  Matthews  v. 
Thompson  (Mass.)  421 

2.  One  who,  although  having  knowledge; 
of  the  facts,  takes  a  grant  from  the  trustee 
of  land  held  under  an  imrecorded  trust,  is 


Unions — Wateks. 
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not  bound  to  hold  the  property  subject  to 
the  trust,  when  the  trustee  acts  under  writ- 
tea  authority  of  the  0€Stui8  que  trust.    Id. 

3.  The  co-operation  of  prior  mortgagees 
Kubject  to  whose  rights  property  has  been 
conveyed  in  trust  is  not  necessary  to  a  valid 
discharge  of  the  trust.  Id. 

Notes  akd  Bbiefh. 

Trusts;  release  of  equitable  interests  of 
cesluia  que  crust;  neeessity  of  conveyance 
under  seal;  discretion  of  trustee  as  to  pay- 
ment of  debts;  conveyance  by  husband  in 
trust  to  wife;  validity  as  against  creditors; 
wife's    relea&e  of  dower  as    consideration. 

422 

In  vessel;  admiralty  jurisdiction  of.  2.'^ 

UNIOH8. 

Validity  of  Statute  Rendering  it  Un- 
lawful to  Discharige  Employee  on 
Ground  of  Membership  in,  see  Cox- 

STITUTIONAL  LaW,   3. 

USVBT. 

The  execution  of  a  not«  by  a  princi- 
pal to  his  surety  for  the  amount  paid  by 
the  latter  in  satisfaction  of  the  obligations 
for  which  ho  was  surety  does  not  deprive 
him  of  the  right  to  have  usuTy  in  tlie  prin- 
cipal obligations  purged,  and  give  the  surety 
the  right  to  recover  the  faoe  of  the  note  in- 
cluding the  usury,  unless  the  principal  re 
quested  the  surety  to  pay  it,  or  stood  by  and 
permitted  him  to  do  so,  in  ignorance  of  the 
usurj-.     Blakeley  v.  Adams   (Ky.)  270 

VENDOR  AND  PURCHASER. 

Rights  of  Purchaser  where  Plat  Shows 
Dedication  of  Park,  see  Dedica- 
tion. 

Right  of  Purchaser  to  have  Dower  Set 
Off    ligainst    Purchase    Price,    see 

DOWEB. 

X0T£8  AND  BeIBFS. 

Vendor  and  purchaser;  nature  of  inter- 
est of  person  holding  executory  contract  to 
purchase.  898 


Change  of,  in  Criminal  Prosecution,  see 
Criminal  Law,  2. 

VERDICT. 

Review  of,  see  Appeal  and  Error. 

VO^SRS  AND  EI.EOnOH8. 

Validity  of  Provision  as  to  Persons 
Moving  into  State  from  District  of 
Columbia,  see  Constitutional 
Law,  11. 

1.  The  right  of  the  electors  to  fill  pub- 
06  Lt,  K.  A. 


lie  ofi'ices  at  a  general  election  Ijcfore  the 
expiration  of  the  term  of  the  incumbents 
is  conferred  by  a  constitutional  provision 
regulating  the  election  of  such  officers  and 
fixing  their  terms  of  oilice;  and  the  legis- 
lature cannot  postpone  the  date  of  such 
election  luitil  after  the  term  of  office  has  ex- 
pired, so  as  to  continue  the  incumbent  in 
office  beyond  the  constitutional  expiration 
of  his  term.  (Jemmer  v.  State  ex  rel. 
Stephens    (Ind.)  82 

2.  The  legislature  may  lawfully  require 
a  person  coming  into  the  state  to  take  up 
his  residence  to  evidence  that  fact  to  entitle 
him^lf  to  the  right  to  exercise  tlie  elective 
franchise  by  registering  the  intent  in  a  pub- 
lic record.  ai:d  may  deny  him  the  right  to 
have  his  name  placed  on  the  registry  of 
voters  until  the  expiration  of  a  certain  time 
after  the  making  of  such  record.  Pope  v. 
Williams    (Md.)  $98. 

XoTEs  and  Briefs. 

Voters  and  elections;  quasi -judicial  na- 
ture of  acts  of  inspectors.  908^ 

Statute  requiring  person  coming  into- 
state  to  I'egistcr  intent  of  becoming  citi- 
zen, as  condition  of  right  to  vote;  extent 
of  power  of  legislature  over  electoral  fran- 
chise. 399 

• 

Statute  postponing  election  so  as  to  con- 
tinue incumbents  in  office  longer  than  con- 
stitutional term;  extent  of  l^alaiive  con- 
trol over  public  offices ;  where  office  is  named 
in  the  Constitution ;  voting  a  political  privi- 
lege; right  of  legislature  to  control.        83^ 

WAGERS. 

See  Gaming. 

WAIVER. 

Of  Proofs  of  Loss,  see  Insurance,  8. 

WARRANTY. 

See  Insurance. 

WATCHMAN. 

Notes  and  Briefs. 

Watchman ;  for  vessel ;  jurisdiction  of  ad- 
miralty over  contracts  of.  231 

WAT3BRS. 

Public  Water  Supply,  see  also  Munic- 
ipal CORro&ATIONS,  4-6. 

Negligence  in  Draining  Surface  Waters,, 
see  Negligence. 

1.  A  railroad  company  which  sinks  a 
large  and  deep  well  on  its  own  property  to> 
secure  water  for  the  use  of  its  shops  and 
engines  is  not  liable  for  injury  thereby 
caused  to  the  owners  of  neighboring  land, 
although    it   pumps    therefrom    such    larg» 
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Whabtbb;  Wills. 


quantities  of  water  that  the  subterranean 
water  is  drawn  from  the  surrounding  Und, 
and  the  wells  thereon  are  deprived  of  their 
water  supply.  Houston  &  T.  C.  R.  Co.  v. 
East    (Tex.)  738 

2.  The  contract  right  of  a  municipal  cor- 
poration to  purchase  waterworks  from  the 
one  who  undertakes  to  construct  and  operate 
them  may  be  sold  and  transferred  to  a  third 
person.      De   Motte    v.    Valparaiso    (Ind.) 

117 

3.  If  in  granting  land  bordering  on  a 
small  lake  capable  of  private  ownership  the 
lines  are  run  through  the  lake  no  riparian 
right  to  the  use  of  the  whole  lake  is  ac- 
quired by  any  grantee,  but  barriers  may  be 
placed  along  the  division  lines  which  will 
exclude  the  owners  of  all  other  portions  of 
the  lake  bed  from  the  use,  for  boating  pur- 
])oaes,  of  the  water  within  them.  Smoulter 
V.  Boyd  (Pa.)  829 

Publlo;  aavisable. 

4.  An  owner  of  land  bordering  on  the 
ocean  may  maintain  an  action  to  enjoin  a 
trespasser  from  placing  structures  between 
high  and  low  water  mark  which  will  inter- 
fere with  his  right  of  access  to  and  from  the 
water.  San  Francisco  Savings  Union  v.  R. 
O.  R.  Petroleum  &  Min.  Co.   (Cal.)         242 

6.  The  Secretary'  of  War  of  the  Fe4eral 
government  cannot  grant  rights  to  tide 
lands  within  a  state  which  will  interfere 
with  the  rights  of  littoral  owners.  Id. 

Obstraction. 

6.  A  railroad  company  cannot  construct 
solid  embankments  across  flats  adjacent  to 
a  river  in  such  a  manner  as  to  cast  the 
ilood  water  of  the  river  back  upon  the  land 
■of  upper  riparian  owners  to  its  injury. 
Fordham   v.   Northern   P.   R.   Co.    (Mont.) 

556 

7.  Flood  water  of  a  river,  which  forms 
a  continuous  body  with  the  water  flowing 
in  the  ordinary  channel,  or  which  has  de- 
parted from  the  channel  presently  to  re- 
turn, must  be  regarded  as  a  part  of  the 
stream  in  considering  the  right  to  obstruct 
its  flow.  Id. 

Surface  water. 

8.  An  owner  has  the  right  to  protect  his 
land  from  surface  water,  and,  in  the  inter- 
est of  good  husbandry,  to  drain  lagoons  or 
basins  tliereon  of  a  temporary  character  by 
discharging  such  surface  waters,  by  means 
of  artificial  channels,  into  a  natural  sur- 
face-water drain  on  his  own  property,  and 
through  such  drain  or  channel  on  and  over 
the  land  of  another,  provided  such  person 
acts  in  a  reasonable  and  careful  manner 
and  without  negUgpnce;  and  the  injury,  if 
any,  resulting  therefrom  to  such  lower  pro- 
prietor by  reason  of  the  increased  flowage 
66  Li.  R.  A. 


in  the  natural  surfaoe-water  dram,  will  be 
accounted  damnum  absque  injuria.  Todd 
V.  York  County  (Neb.)  561 

9.  An  owner's  right  to  discharge  sur- 
face water  frmn  his  premises  does  not  ex- 
tend so  far  aa  to  permit  him  to  collect  it 
in  a  volume,  and  by  means  of  an  artificial 
channel  discharge  it  upon  another's  land, 
contrary  to  the  natural  course  of  drainage, 
to  the  latter's  damage  and  detriment.      Id. 

Notes  and  Briefs. 

Waters;  right  of  owner  of  land  border- 
ing on  ocean  to  access;  right  to  wharf  out; 
structure  erected  below  high-water  mark 
in  tide  waters  as  nuisance;  when  author- 
ized by  Federal  government;  right  of  own- 
er of  upland  to  enjoin  maintenance  of ;  pow- 
er to  enjoin  mining,  upon  seashore,  of  petro- 
leum, etc.;  right  to  prevent  public  from  go- 
ing upon  tide  land;  shore  owner  no  inter- 
est in  soil  below  high  water.  242 

Acquisition  of  tide  land  by  right  of  emi- 
nent domain.  897 

Acquisition  of  tide  land  by  right  of  emi- 
nent domain;  where  land  is  in  possession 
of  person  under  contract  with  state  for  its 
purchase.  898 

Conveyance  of  land  bounded  on  stream; 
control  of  water  on  private  premises ;  grants 
of  land  on  small  lake ;  right  of  several  gran- 
tees to  use  of  whole  lake;  where  division 
lines  are  run  through  lake.  829 

Percolating;  right  to  drain  by  digging  of 
wells ;  where  not  done  maliciously.  738 

Exercise  of  eminent  domain  for  irriga- 
tion and  drainage  of  lands  and  for  fish 
ponds.  582 

Surface  waters;  casting  in  body  upon 
laud  of  another;  injunction  to  restrain;  di- 
verting natural  flow  of  surface  waters: 
draws,  swales,  ravines,  etc.,  ior  passage  of 
surface  water  not  water  courses;  draining;: 
surface  waters  by  artificial  ditch  into  nat- 
ural drain  on  land;  extent  of  common-law 
rule  as  to  right  to  fight  surface  waters.  561 

Surface  waters;  aocimiulation  upon  one's 
o^^-n  land;  casting  upon  another's  land  to 
his  injury;  flood  waters  of  river;  interfer- 
ing with  flow  of,  to  another's  injury;  lia- 
bility at  common  law  for  obatructing  sur- 
face waters;  overflow  of  rivers  as  surface 
waters.  557 

WHARVES. 

Notes  and  Bbiefs. 

Wharfage;  contract  for;  jurisdiction  of 
admiralty.  233 

wnxs. 

See  also  Powers. 
1.  Estates  distinctly  limited  by  a  will 


Witnesses  ;  Writ  and  Procebs. 
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fo»  iite  are  not  enlarged  into  absolute  es- 
tates by  the  failure,  for  remoteness,  of  the 
remainders  which  the  will  attempts  to  cre- 


ate.    Graham  v.  Whitridge   (^Id.) 


408 


2.  Life  estates  which  vest  within  the 
time  allowed  by  the  rule  against  perpetu- 
ities cannot  be  devested  by  abortive  at- 
tenipts  to  ingraft  upon  them  limitations 
■ovor,  which  are  ineffectual  because  of  such 
rule.  Id. 

3.  A  widow  who  accepts  the  provisions 
of  her  husband's  will,  which  cuts  off  her 
right  of  dower,  cannot  have  Rucfl  dower  as- 
fiigned  to  her  when  the  provisions  of  the 
will  prove  to  l)e  of  no  value.  Matthews  v. 
Thompson    (Mass.)  421 

4.  Nephews  and  nieces  to  the  exclusion 
•of  grand  nephews  and  nieces,  children  of  de- 
^ceased  nephews  and  nieces,  will  take  an  es- 
tate limited  in  trust  for  one  for  life,  and 
upon  her  death  to  be  distributed  amongst 
liei"  **next  of  kindred.'*  Graham  v.  Whit- 
ridge  (Md.)  408 

XoTEs  AND  Briefs. 

Wills;  violation  of  rule  against  perpetu- 
ities by;  disposition  of  estate  by  court  in 
«a8e  of;  where  wishes  of  testator  can  be 
m  L.  R.  A. 


reasonably   ascertained;    meaning   of   term 
*next  of  kindred."  409 

WITNESSES. 

Instruction  ns  to  Credibility  of,  see 
Trial,  3. 

The  court  may,  in  its  discretion,  ex- 
clude questions  retiuiring  a  witness  to  state 
whether  he  had  not  made  statements  out  of 
court  contradictory  to  his  testimony,  where 
no  time  or  place  is  specified.  Bradley  v. 
Gorham  (Conn.)  934 

Notes  and  Bhiefs. 

Witnesses;  expert:  right  to  sustain  or 
contradict  opinion  of,  by  showing  what  cer- 
tain authors  have  said  on   subject.  23 

WBIT  AND  PBOCESS. 

General  Appearance  Rendering  Service 
Unnecessar}',  see  Action  or  Suit, 
1. 

Service  by  Publication  after  Return 
Day  of  Attachment,  see  Attach- 
ment, 1. 

Notes  and  Briefs. 

Writ  and  process;  who  is  agent  of  non- 
resident corporation  on  whom  process  may 
be  served.  674 
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